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Summary:
Deuteronomy 22:13-29 is comprised of six laws compounded into a singular unit dedicated to
the theme of adultery. This section is often subdivided on the basis of style and content into three
subsections. The first subsection, , vss. 13-21, examines two cases concerning charges that a
bride was not a virgin at the time of marriage. This first subsection can be further divided into
two companion cases: the first, a situation in which a husband falsely accuses his wife of not
being a virgin and is proven false; and the second, where the accusations are proven to be true.
These sections are jointly referred to as the “motzei shem ra” meaning that the husband, through
his accusation, bring a bad name upon his wife (and, in turn, his father-in-law and family).
The tannaim and amoraim evaluate this topic in the following bodies of work: Mishnah Ketubot
and Sanhedrin, Tosefta Ketubot, Sifre Devarim, PT Ketubot and Sanhedrin and BT Ketubot,
Sanhedrin and Makkot. For the thesis, I translated each of the relevant primary sources with the
help of chervuta, a few dictionaries and occasionally an English translation. To gain background
on the subject of marriage, virginity, Mediterranean and specifically Roman law, I consulted
several books and academic articles. The thesis includes an introduction, three chapters. a
conclusion and bibliography. Chapter 1 deals with tannaitic texts, chapter 2 deals with the
Palestinian Talmud, and Chapter 3 deals with the Babylonian Talmud. The goal of the thesis was
to examine the legal development of the motzei shem ra from Deuteronomy 22:13-22 through the

amoraic literature.
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Introduction

Deuteronomy 22:13-29 is comprised of six laws compounded into a singular unit dedicated to
the theme of adultery. This section is often subdivided on the basis of style and content into three
subsections. The first subsection, , vss. 13-21, examines two cases concerning charges that a
bride was not a virgin at the time of marriage. This first subsection can be further divided into
two companion cases: the first, a situation in which a husband falsely accuses his wife of not
being a virgin and is proven false; and the second, where the accusations are proven to be true.
These sections are jointly referred to as the “motzei shem ra” meaning that the husband, through

his accusation, bring a bad name upon his wife (and, in turn, his father-in-law and family).

Several Biblical commentators note that the two sections differ in style, the first containing a
lengthier and wordier description of the accusation, including statements from both the plaintiff
and the defendant. The second section is terse and restricted; it jumps immediately to the legal

decision and subsequent punishment.

The Biblical text overall is brief, directive and swift. The circumstances of the case are set forth

in v. 13-14. As stated,

SINIVA O R NYR UK NP 2



K21 NON 21PN NPT DNTD NYRD DN N Y] DY DY KX DMAT DD YY ) D
102N MY "NNYN

A man marries a woman, cohabitates with her, and then “takes an aversion to her.”
He then brings [false] charges against her and “brings upon her a bad name” by

saying, “I married this woman; but when I approached her, 1 found that she was not a
virgin.”

Either way, adjudication of the case is fast and simple. The husband states his accusation and the
parents produce the signs of their daughter’s virginity before the elders of the city gates. At this

point, the father states his daughter's innocence,
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[ gave my daughter to this man to marry but he has taken an aversion to her; he

made up these charges by saying, 'l did not find her a virgin.” But here is the evidence
of my daughter’s virginity!” And they shall spread out the cloth before the elders of
the city (displaying proof that his daughter was indeed a virgin)'.

At this point, it is clear that the husband is a defamer. He is sentenced to three distinct

1. The "evidence" of virginity is a garment or cloth spotted with hymeneal blood, presumably
from the wedding night. The bride's parents would save it as evidence of her virginity (because
their daughter, their repuatation and the price price they recieve all depend in it). Tigay. Jeffrey

H. JPS Torah Commentary : Deuteronomy. Washington D.C.: Jewish Publication Society. 1996.
p. 205.



punishment, each corresponding to a specitic element of his transgression. He is flogged,
because he has defamed and degraded his wife and her family. He is fined a hundred shekels of
silver because his accusation has disgraced the father and the daughter, implying that he did not
make an honest deal with his son-in-law. Lastly, he can never divorce her, which presumably
was his initial intent.> Thus, both the father and daughter are now reinstated to their previous

positions and the daughter, in particular, is protected from the disgrace and public humiliation of

divorce.

Verses 20-21 explain the reverse situation: if the husband’s accusations prove to be true. Unlike
the previous section, there are no statements made by the two parties. The text goes straight from

guilt to punishment. It states,
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1f the charges are proven true and the girl is found not to be a virgin (produce the
signs of virginity) then the girl is brought out to the entrance of her father’s house
and then men of her town shall stone her to death; for she did a shameful thing in
Israel, committing fornication while under her father’s authority. Thus, you will
sweep away evil from your midst.

When examining this legal situation, several questions remain. First, it is unclear exactly what

2. Tigay, p. 205.



the charges are, and where and before whom he brings the charges. The phrase used in v. 14, sim

lah alilot dvarim is of uncertain definition. It is most often translated as *“[he brings/makes up]

39

“wanton deeds™ or “accuses her of misconduct.”” Are these formal charges in court or simply

rumors spread around the community? These details are important in order to understand the
context and the severity of the accusations and who is the plaintiff or defendant in this case. It is
possible that the wife’s family has brought the husband to court, as a response to his accusation.
As Carolyn Pressler writes, “roles in the ancient Near Eastern court cases appear to have been
much more flexible than roles in contemporary American courts of law. The one who brought
the case before the elders could become the one accused.” Based on the Biblical verses, it is
unclear if “‘the husband falsely and formally charged his bride before the elders, thus

jeopardizing her life, or have the parents charged their son-in-law with spreading rumors about

their daughter.”

Still the content of the husband’s accusations remains uncertain. The text states that he did not

find her to be a virgin. In the Hebrew, it reads, Lo matzati livitcha betulim, which can

3. Pressler, Carolyn. "Laws Concerning Adultery" Deuteronomy 22:13-27." In The View of
Women Found in Deuteronomic Family Law, 21-43. New York: Walter de Gruyter. 1993.

4. Tigay, p. 204.

5. Pressler, p. 23.

6. Pressler, p. 23.



also mean that he literally did not find the signs of virginity on her. But, the text does not clarify

what exactly those signs would be.”

Second, the husband’s punishment (if his wife is found innocent) is not the standard punishment
that the Bible prescribed for one who makes a false accusation. The law of false testimony is

outlined in Deuteronomy 19:16-21:
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[f a malicious witness rises against another to accuse the other falsely, then both parties to
the dispute shall appear before Adonai, and before the priests and judges in authority at
that time, and the judges shall make a thorough investigation. If the man who testified is a
false witness, if he has testified falsely against his fellow, you shall do to him as he
schemed to do to his fellow. Thus you shall sweep out evil from your midst. Nor shall
you show pity: eye for eye, tooth for tooth, hand for hand, foot for foot.

7. Gordon J. Wenham, in his article "Betulah: A Girl of Marriagable Age" argues that betulim
should be defined as "tokens of adolesence," i.e. a piece of cloth stained with menstrual blood.
Thus, if a husband brings an accusation that he does not see blood, this refers to one of two
situations: either the girl has not yet matured or the girl has become pregnant (by another man) .
In either case, if he did not find betulim, he brings claim against the father since he believes he
has been cheated in his purchase. For more on Wenham's definition of betulim see Wenham,
Gordon J. "Betulah: "A Girl of Marriageable Age'™ Fetus Testamentum 22, no. 3 (July 1972):
326-48.



This principle of reciprocal retribution would require that the two penalties for the two passages
of the motzei shem ra mirror each other: that the slandering husband should be put to death for
bringing false accusations against his wife (which, if proven true, would have caused her to

receive the death penalty).

The Biblical laws surrounding the slandered bride left many questions to be examined by the
future exegetes who encountered them. While the text is explicit, it is an idealized and theoretical
outline of this type of accusation. Thus, further nuance and analysis becomes the job of the

tannatic and amoraic rabbis of the Mishnaic and Talmudic worlds.

Although not explicit at first glance, I believe that the Biblical authors implicitly presume the
woman’s innocence. The tannaitic rabbis who encounter this text do not necessarily assume this
innocence. The scholars of the Mishnah and Tosefta are less concerned with the outcome of the
case than with the information /eff out of the Biblical text and the process by which this case
would potentially be adjudicated. In order to fully understand this text, the rabbis seek to define
the semantic range of various key terms, introduce new theoretical details, and question where

this case should be adjudicated (i.e. in a monetary court or in a capital court).

The tannaitic and amoraic rabbis focused on certain key issues that they will return to repeatedly
at each stage of the exegetical process. The legal discussion regarding the slandered bride is

primarily confined to Tractates Ketubot and Sanhedrin, in Mishnah, Tosefta (Ketubot only), and



the Palestinian and Babylonian Talmuds® (*Yerushalmi” and “Bavli.” respectively). The tannaitic
midrash Sifre Devarim also addresses the issue, and much of its argumentation is ultimately

absorbed into PT and BT Ketubot.

The rabbinic compilations deal with two general issues: what classifies a woman as a “virgin”
and what is the exact process of adjudication in the case of an accusation of infidelity during
betrothal. In examining the details of each of these issues, the Mishnaic material establishes a
preliminary framework of discussion. The Talmuds expand upon this framework. Through an
analysis of the key issues at each stage of rabbinic discussion I aim to demonstrate that the
rabbis seeck to move in the direction of greater leniency. Moving from Torah to Tosefta and
Mishnah and then to PT and BT, we see a hesitancy to adjudicate and a greater interest in
preserving the marital union. My examination of these texts reveals that each rabbinic generation
reveals its discomfort with the stringencies of those preceding and seeks to create greater
flexibility and compassion (for the accused bride) through their examinations of the motzei shem

rd.

8. From this point forward, I will primarily refer to the Palestinian Talmud as PT and the
Babylonian Talmud as BT.



Chapter 1: Tannaitic Literature
Section 1: Literary Relationships

Section 2: Halakhic Development

There are several theories as to the “correct” relationship of the Mishnah to the Tosefta and vice
versa. For the purposes of my thesis, I will be examining the most well known theories and

testing their relevance to Mishnah and Tosefta Sanhedrin and Ketubot.

One theory is that the Mishnah predates the Tosefta and the Tosefta acts as a commentary on the
Mishnah adding detail to certain themes and addressing “holes™ in the text with questions and
elaborations. As a commentary to the Mishnah, the Tosefta records (possibly) later teachings that
are not included in the Mishnah. In another sense, the Tosefta may also act as a supplement to
the Mishnah, by giving fuller explanations of Mishnaic halakhah.” In these instances, the Tosefta
will take a Mishnaic statement and elaborate on it, often quoting the Mishnaic material first and

then including supplementary tannaitic statements. In this capacity, the Tosefta will also (at

9. Goldberg, Abraham. "Tosefta-Companion to the Mishna." The Literature of the Sages :
Oral Tora, Halakha, Mishna, Tosefta, Talmud, External Tractates. Vol. 1. Philadelphia: Fortress
P. 1987, 283-302.



times) discuss topics entirely left out of the Mishnah.

More recently, it has been posited by a minority of scholars that the Tosefta actually predates the
Mishnah. This theory, most notably supported by Judith Hauptman, suggests that the Tosefta was
contemporary with a version of the Mishnah Hauptman believes that the Tosefta had access to a
version of the Mishnah, which she refers to as the [the ur-Mishnah]. In this way, the “Mishnah is
an amalgam of two older texts, the ur-Mishnah and the Tosefta, and other materials and was
produced by the redactor of the Mishnah early in the third century.”"’ Hauptman believes that the
Toseftan material and other halakhic sources were redacted to form our present Mishnah. The
redactor did this by reducing aggadic statements and excising several stories, midrashim and
opinions. In this revision of the Mishnah-Tosefta relationship, Hauptman maintains the opinion
that the Mishnah cannot be fully understood without relating to the Tosefta “both to explain
difficult phrases and also to spell out the “events” to which the Mishnah refers but which the

Mishnah does not bother to relate in full for its audience.”"!

Hauptman maintains that the Tosefta is in certain ways a commentary on the Mishnah but not on

the Mishnah in its present form. She ditfers from much previous scholarly opinion by stating the

10. Hauptman, Judith. Rereading the Mishnalr - A Neww Approach to Ancient Jewish Texis.
Boston: Mohr Siebeck GmbH & Company KG. 2005, P. 21.

11. Hauptman, Rereading the Mishnah, p.22.



following: “1. The Tosefta comments not on our Mishnah but on an ur-Mishnah, some of which
later became our Mishnah. 2. The Tosefta itself is one source of the Mishnah.”"* Thus, her theory
is a radical departure from previous scholarship that maintains that the Tosefta is a commentary

on (or perhaps contemporaneous with) the Mishnah that we have today.

Literary Relationships

While I examined of the relevant motzei shem ra materials through the lens of Hauptman’s
theory, I concluded that Hauptman’s theory did not work for Mishnah and Tosefta Ketubot .
During the course of my research, I came to the conclusion that in the case of the materials that I
examined, the Tosefta as an expansion of and commentary on the Mishnah'. The Tosefta, in its
commentary on the Mishnah, questions certain topics, supplementing them with questions and
further explanations. The material in the two texts is in a roughly parallel order and the themes
are identical in some cases and merely similar in others. Both texts include material that is
unique to their compilation. But only the Mishnah includes material that is not picked up later,
either by the Bavli or Yerushalmi. In my estimation, our Mishnah is either contemporaneous

with or precedes the Tosefta. A few examples will illustrate this general conclusion.

12. Hauptman, Rereading the Mishnah, p, 23.

13. I make this statement only in relation to the texts I have studied namely, Tosefta Ketubot and
Mishnah Ketubot.
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When a Virgin Gets Married

Mishnah Ketubot 1:1
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A virgin is married on Wednesday; and a widow on Thursday, for twice a week the
court sits in the town, on Monday and on Thursday, and if he has a claim of virginity,
he would rise up early and go to court."

Tosefta Ketubot 1:1
N 1250 X P19 (1212'9) MAIND NIPN XNapin

1T N5 0own N DN NIYL 1Y NN DRY W0 DYDY DD NN IMN N an
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OMN DN DINNN DXD PYyNmy PN 2wl

On what account did they rule, 4 virgin is married on Wednesday?

So that if there is a complaint against her virginity, he gets up the next morning and goes
to court early.

If so, she should [just as well] be married after Shabbat [i.e. Sunday].

But, because the husband does his preparations [for the wedding] through the [three]
weekdays, they arranged that he should marry her on Wednesday.

From the time of the danger (Bar Kokhba War") and thereafter, began the custom of
marrying her on Tuesday, and the Sages did not stop them.

14. Kehati, Pinchas, trans. The Mishnah: Seder Nashim V. 1 Yevamot and Kefubot.
Jerusalem: World Zionist Organization, 1992.

15. The text uses the word sakanah which literally means danger. 1 associated this with the

Bar Kokhba Revolt from Neusner’s translation. Neusner, Jacob. The Tosefta: Third Division:
Nashim: The Order of Women. Rowman and Littlefield. 1999.p. 59.
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If he wanted to marry her on Monday, they did not listen to him.
But if on account of a constraint, it is permitted.'®

Mishnah Ketubot 1:1 states the times at which two types of women would get married
(presumably the most common types of marriages-one who has never been married and one
whose husband has died and is being remarried). Tosefta Ketubot 1:1 responds to the terse,
declarative Mishnah with a question: Even though the cited text states clearly and definitely that
a virgin gets married on a Wednesday, the Tosefta seeks explanation. Thus, its can be assumed
that the Tosetta knew this Mishnah but did not know the reasons behind it. In this way, the

Tosefta is acting as a commentary on that Mishnah.

First, the Tosefta seeks to understand the Mishnah’s ruling. Second, it moves on to address
anecdotes that deviate from the Mishnah’s seem%ngly hard and fast rule. The Tosefta informs the
reader that while the ideal day for a virgin to get married is Wednesday, that may in fact not be
the case any longer (i.e. since Bar Kokhba revolt in 132-135) and/or that there are exceptions to

the rule (if there is constraint such as a death in the family).

Who Gets a Ketubah of 200 zuz

Mishnah Ketubot 1:3
A TYN X P15 MIAND NJoN uvn

16. Neusner, The Tosefia, p. 59.
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An adult male who had relations with a girl who was a minor or a boy who was a minor
had relations with an adult [woman} and one injured by a piece of wood [such that her
hymen is destroyed]-their ketubah is two hundred, says Rabbi Meir. But, the Sages say,
one injured by a piece of wood, her ketubah is maneh."

Tosefta Ketubot 1:2
2 125%1 N P19 (1n12'H) MDD NODR NNADIN

T 1 DIYN DNNND INNND 1NDND YY D01 NNTAN Yy XAN VP MIVPN DY XN N
TIVP TN DM DIV YWD 120 N3 1L VP INT N TILP XD TN 1IN NN 13
NN DI DY WOY Nan 0Nna

An adult male who had sexual relations with an adult female and a minor male who had
sexual relations with an adult, and a girl who was injured by a blow [such that her signs
of virginity are destroyed]'®, their marriage contract [for a marriage] to another [person]
is two hundred [zuz].

[n the name of R. Judah b. Agra they said, “Who is a minor female and who is a minor
male?

A minor male is younger than nine years and one day old.

A minor female is younger than three years and one day old."”

Tosefta Ketubot 1:3
2 1290 X P19 (1212'D) MDD NIDNR XNapn

17. Kehati, p. 7.

18. This is known in Hebrew as mookat etz, literally translated as one who is injured by a piece
of wood (as translated in Mishnah Ketubot 1:3 above). The term mookat etz is a category of
woman referenced in tannaitic and amoraic texts.

19. Neusner, The Tosefia, p. 60.
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An adult woman and a barren woman-their marriage contract is 200 zuz.

If she is married under the assumption that she is [sexually] suitable and turned out to be
barren, she has no marriage contract.”

In this example, both the Mishnah and Tosefta begin with the same legal principle that the minor,
the woman who has sex with a minor and the one who is injured by a blow should all receive the
same marriage settlement. The Mishnah challenges this notion by citing the Sages' opinion that a

barren woman should be placed in a different (and lower) category.

The Tosefta does not include this dispute between R. Meir and the Sages. Rather, the Tosefta is
interested in understanding exactly who is included in the category of minor girl, (known in
Hebrew as katana). By clarifying who exactly is a minor male and female, the Tosefta gives the
reader a better understanding of who would fall under these legal categories. Here in some
senses, the Tosefta functioning as a commentary on the Mishnah. But, in another sense, the
Tosefta acts as a supplement to the Mishnah, by further defining the ages of the minor girl and

boy.

20. An aylonit is defined as a woman who is congenially barren and is unable to give birth to a
child because of a congenital defect.

-14 -



Tosefta Ketubot 1:3 then mentions the adult woman and barren woman as further categories of
women who receive a ketubah of 200 zuz. The Mishnah makes no mention of these women.
Here, again, the Tosefta is looking beyond the standard categorizations, seeking further

understanding of how widely and to whom these categories apply.

Who is Subject to Claims of Virginity

Mishnah Ketubot 1:2
1 YN XN P15 MND N20N Mwn
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ION2 NIYL INY YN DNNN 1NN TNN DM DY ¥Ow NMIan mmno

A virgin her ketubah is 200 zuz, and a widow her ketubah is maneh. A virgin widow, a
[virgin] divorced woman and a woman [after her husband-to-be died] who underwent
chalitzah after the erusin-their ketubah is 200 zuz and they have a claim of virginity.”
A female convert, captive, bondswoman who were redeemed, converted, or were freed
less than three years and one day of age'-their ketubah is 200 zuz and they have a claim
to virginity.”

Tosefta Ketubot 1:3
1 N2YN X P15 (IN12*H) MANND NIPN NNaDIN

21. The claim of virginity applies to them; If the second husband finds them not to be virgins,
they lose their ketubah.

22. Kehati, p.6.
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...He who has sexual relations with a deaf-mute girl or with an idiot or with a mature
woman or with the mookat etz-they are not subject to claim of virginity* In the case if a
blind woman or a barren woman, they are subject to a claim of virginity. Sumkhos said
in the name of Rabbi Meir “A blind girl is not subject to a claim of virginity.”**

The issue of who has a claim to virginity is a subject well covered by both the Mishnah and
Tosefta. Both texts are interested in who is considered a virgin and thus can have a claim of
virginity brought against her. Both Mishnah and Tosefta are interested in categorizing the types
of women whose virginity might be subject to dispute or who are in a more vulnerable position
than the paradigmatic betrothed female. But the two categories of women mentioned in the
Mishnah and Tosefta do not overlap. It is possible (looking at the Tosefta as a supplement to the
Mishnah) that the Tosefta accepted and assumed the categorizations of the Mishnah and, in it’s

reading of the text, sought to discuss additional categories of women.

It is noteworthy that both sets of the categories will reappear in discussions in the Palestinian and

Babylonian Ketubot tractates.

Sifre Devarim

23. In this situation, the husband cannot bring a case against her virginity after the wedding
night.

24. Neusner, The Tosefta, p. 61.
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Sifre Devarim stands apart from Mishnah and Tosefta in many respects. Sifre Devarim, a
halakhic midrash, engages directly with the Biblical text of Deuteronomy 21:13-22, quoting and
explaining and refining the intention of the Biblical law. In this way Sifre and Mishnah/Tosefta
represent two different types of tannaitic literature. Thus, there is an overlap in technique and
perhaps also in the end result: a more thorough and detailed understanding of the legal limits and

process of the motzei shem ra. This can be seen in a number of examples:

False Charges and Claims of Virginity

Sifre Devarim Piska 236
Y1 NpDa D27 MAD

.DMAT MYOY nY own
MMIPN KY N Hwann nNTpn 1Y NN IYaN

And makes up charges against her [and defames her]. (22:14)

The text asks, is it possible that this law applies even if he said to her “You burned
the soup,” when she had not burned the soup?”

Here, Sifre Devarim searches for what constitutes an appropriate reason to bring charges against
the wife. The Biblical text simply states that he brings the charges, but does not tell us why, other
than the simple fact that he hates her. The reason for his hatred is not disclosed. Sifre Devarim

recognizes this lack of information and then looks for a way to understand it.

25. Neusner, Jacob. Sifre to Deuteronomy. New York: Scholars P, 1987.p. 151.
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By asking this question, Sifre Devarim seeks to further understand the nature of these charges,
(referred to in the Hebrew as alilot dvarim) which the husband brings against the wife. This is

done through a gezeirah shava®, or an argument by analogy.

Y1 NpDa 0127 MAap

MYL IdNY MNMRD DT MDY NN MY N1MAY 02T MOOY 0127 MYy 1Y Tindn
1909 MMNN 02T MOOY NN N D'O1N2 NIYY 1K) NMNKN 01127 MYYY 9y 0N
TSN NINN NN MY 1IN 090N2 PN IXD MINKRN 02T MYYY QN 002 Dpn
V10w Oy X mh

The text states, alilot dvarim in two places. Just as alilot dvarim here concerns
taanat betulim can we say that also here alilot dvarim concerns taanat betulim
(a claim against signs/token of virginity).

How do we know that these alilot dvarim should include sexual relations of

another kind [besides vaginal sex]. Scripture states, “brings upon her an evil name”
[which encompasses a variety of sexual acts].”’

First, the above section establishes a clearer definition of the nature and extent of the act of
defamation or morzei shem ra. Second, this section acts as a crucial link between the biblical

vocabulary and the forthcoming tannaitic and amoraic discussions.

26. Gezeira shava is a hermeneutical principle of Biblical interpretation. A gezeira shava

compares two passages with either identical or similar terminology. The comparison is used to
either clarify the meaning of a passage or the apply a halakhah from one verse to another.

27. Neusner, Sifre to Deuteronomy, p. 152.
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As stated above, the tannaim do not use the phrase alilot dvarim in their descriptions of the
motzei shem ra. When referring to charges brought against the wife, only the phrase taanat
betulim is used. Sifre Devarim, in the above section, links the two phrases, presenting a bridge
between the two pieces of text. From this sections, the reader understands what alilot dvarim

mean in tannaitic language.

Conceived in Holiness

When speaking about the husband’s punishment, Sifre Devarim explains that the fine of one
hundred shekels of silver will be given to girl’s tather. Sifre quotes first from Deuteronomy,
saying “and give it to the father.” 1t then adds an extra piece of information-one that will be

discussed further in the Palestinian and Babylonian Talmuds.

Sifre Devarim Piska 237 states,
7 XpD'a 0127 NAaD

ONMN NNMY NI DI ,NIWIN ARD NN DY QDI LD NINAD NN MK YN
NXIT T252 11 Yy XY ,V1 DY XXIN YD QDD 1IN 1Y PRY NP NN NP NOW
SN mhna 51 Sy NOX v DY

...this excludes the case of a woman convert who was not conceived in holines but
who was born into holiness. Since she does not come under the law of the “hundred
shekels of silver.” ‘For the man has defamed a virgin of Israel.”**

28. Neusner, Sifre to Deuteronomy p. 156.
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Here, Sifre Devarim furthers an element of the discussion. The Biblical text states only that the
husband had defamed a virgin of Israel.” Thus, there is an implicit understanding that the wife is
an Israelite. Thus , Sifre Devarim picks up on the logical question about what to do with a

woman is the child of a convert.

Mishnah Ketubot 4:3 includes a similar statement.

A YN T P13 MJAND N2Pn awn

N2 AND 12 NNa XY 1O PR NYPDA T OIN NRATRA RO NenTRA KOW NN nnn
VOD NNN

If she was not conceived in sanctity but was born in sanctity-then she liable to
stoning. She has neither the door of her father’s house nor one hundred sela.”

These passages are one of the few near-verbatim textual parallels between the two sets of text.

Stoning

Sifre Devarim, like our Mishnah, discusses the wite’s punishment, if she is proven guilty.

Piska 240 states,
N NpPDy 0171190

29. Kehati, p. 53.

-920 -



W ORINK 9D TNyNa KON MK DM N AN DD 21, N1 WIAN DD nidpm
MY MNOYN NNN 12N D127 1AK 'N 1AND +1D D KIPM1+ 9"N MA1n DN D100 ,0MaNa
MY NN NNPNID NN KD ON NDYN 1IN D1AN]
And the men of the town shall stone her with stones. Do all the men stone her? Rather, it
must be done in the presence of all the men of the town.
With stones? One might think that it is to be done with many stones, Scripture says
elsewhere, “stone.” (Lev. 20:27).
Since it says there “stone” one might think that only one stone should be used, therefore

the verse here states,“stones.” Thus, you may draw the conclusion that if she does not die
by the first stone, she should die by the second stone.*

The above discussions brings to light new clarity and definition to the nature of the woman’s
punishment. This passage is another link between the Mishnah and the Sifre Devarim. In the
same passage of Mishnah Ketubot 4:3, Mishnah defines he various types of punishment,

depending on the time at which the wife [and her parents] converted.

In the Sifre Devarim, the two issues of 1. how to punish a convert (or the child of a convert) and
2. the details of where the stoning takes place are found in two separate piskaot: Sifre Devarim
238 and 240. In the Mishnah, these subjects are combined. This leads to an observation about
the Mishnah: it seems to want to systematize and combine information that Sifre—based on the
Torah itself—would be inclined to leave separate. Sifre’s principle of organization is the Torah;

Mishnah has its own idea of how topics should be organized.

30. Neusner, Sifre to Deuteronomy, p.159.
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Mishnah Ketubot 4:3 states,
A2 OIYN T P19 MAIND NoDN fwvn

YOD NNN KO ANN N2 NNA KXY 1Y 1PN PINAT N NN NNRY NN DMy Nmn
NO1 ANTI P2 NNA XD 1Y PN IYPDA T N NATP ANTO NRATRA NOW NnMin nnmn
1Y 1PN AN NY w1 127 925 SN N2 NN M NYATRA NNTOY NDMN NN YYD NINN

AN NP2 NNA NN XD NYPDAT N AN 1D PN AND N2 NNa 1Y w2 AN D" NN

TXNO NON

A female convert whose daughter was converted with her, and she committed adultery-
then she is liable for strangulation. She has neither a door of the house of her father, not
the one hundred sela. If she was not conceived in sanctity and born in sanctity, she is

liable for stoning. She has neither a door to her father’s house nor [does she receive] 100

sela. If she was conceived and born in sanctity, then she is a daughter of Israel in all
respects.

1f she has a father, but does not have the door of the house of her father; if she has the

door of the house of her father but does not have a father-then she is liable to stoning;
“the door of her father’s house” was stated as the mitzvah.”!

The use of biblical citations is ubiquitous in Sifre Devarim and sparing in the other tannaitic
materials. Thus these examples act as an important link between the origins of this issue in the
Biblical text and the following tannaitic and amoraic works. On a different note, their similarity
in both topic and language suggests a mutual knowledge of one another, if not a more direct act

of borrowing from one body of text to another.

Halakhic Development

Sifre Devarim , Mishnah and Tosefta set up the basic set of legal concerns that become the

31. Kehati, p. 53.
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building blocks of the halakhic discussion in the Palestinian and Babylonian Talmuds. While all
three compilations inform future tannaitic and amoraic works, the Mishnah and Tosefta more
explicitly provide the basic halakhic framework in which these discussions will continue: who is
considered a virgin (i.e. who receives a 200 zuz ketubah), who is not considered a virgin, when a
virgin can gets married and the nature of punishment (in the event that a claim of virginity is

brought before the bet din) for the accusing husband, the accused wite and the perjuring

witnesses.

This list of topics become important when we enter explicitly into the discussion of the motzei
shem ra in the PT and BT. Knowing who and who is not considered a virgin, and against whom
a claim may or may not be brought is vital to the adjudication process of a potential case. The

following information is explicitly laid out in Mishnah and Tosefta Ketubot.

Categorization of Women

1. During tannaitic times, it was customary that a virgin be married on Wednesday. 2. A woman

who is eligible to married on a Wednesday (i.e. women considered virgins) . which may include:
« aminor girl who has sex with an adult male,
+ an adult woman who has sex with a minor boy;
* A virgin widow,

» a|virgin] divorced woman
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+ a[virgin] woman [after her husband-to-be died] who underwent chalitzah after

the erusin;

* aconvert, captive, bondswoman [all of whom] were redeemed, converted, or were

freed less than three years and one day of age.

The categories of women that are left in question are the blind and barren woman, and the
mookat etz. In Tosefta Ketubot 1:3 Sumkhos says in the name of R. Meir that a blind woman is
not subject to a claim of virginity (thus making her ineligible to receive the 200 zuz). However ,
R. Meir represents the minority opinion. Thus, the halakhah (stated explicitly later) can be
inferred as against R. Meir’s ruling (namely, the blind woman is subject to a claim of virginity

and receives the 200 zuz ketubah).

Punishment

Tosefta Ketubot 1:5 outlines the parameters for the different punishments that will be inflicted on
the husband, wife and their respective witnesses, depending on the outcome of the case. In the
case in which the husband’s claim is proven false, he is lashed, pays the father 100 selaim and is
prohibited from ever divorcing his wife. If the claim is proven true, the wife is taken to the door
of her father’s house and stoned to death. In this section, the Tosefta basically restates the
outlined punishments that appear in Deuteronomy 22:19-21. But, in its restatement, the Tosefta
introduces new vocabulary and further details into the outlined punishment scenario that is

described in Deuteronomy.
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Deuteronomy 21:18-19 text states,

NN DM YIND DN XITN VN P INPM
NYRY NN ) YN NN by vy D NXIN D NYIN AND 1NN DI NN NN I
2 H NNdWwH Y1 N

[If the cloth shows that she indeed show signs of virginity] the elders of the town shall

take the man and flog him and they shall fine him a hundred shekels [of silver] and give it
to the girl’s father; for the man has defamed a virgin of Israel.

Tosefta 1:5, in addition to describing the husband’s punishment, states that his [false] witnesses

will also be punished: they too will be stoned to death.

1 12950 X P19 (1R12HY) MAIND NOPN NNADIN

N2AY PNYTPN RIMTT T NG VAN 1M P12 K0 1M DTV IKYNI Y1 DY XXInn
1AM IIF NINND VIR 1M DIN2p NDAN NP XN M NNn DN NYpon
T2 PN XINITWMN 2NN N ON KON VY DT MK KD NHPon nad pnTpn
T722WM NIV NNYI NPT 9PN NAY PRYTPN PMMIrm NEMNA YR 1N PN
N2aY "MTPNR MM KT N INA VAN 1IN PR 1Y 1K KN Y1 DY 1OV NXD
Aabilvivie

He who accuses [the bride of having sexual relations with another man before marriage]
and his witnesses turn out to be conspirators he is lashed and pays 400 zuz [to the
accused woman’s father]. And the witnesses are taken out and stoned. 1f he did NOT tell
the witnesses to come forward but they came along on their own, he is not lashed and
does not pay the 400 zuz. But, the witnesses are taken out for stoning.™

The same pattern emerges in the opposite situation when the wife is found guilty.

32. Neusner, The Tosefia, p. 61.
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In this case Deuteronomy 22:21-22 states,

20 001N INYND) KO N 127N 7D NNK ON)
N51) NAWY 2 NNM DMAINI DWW AN MZPD1 NN N2 NNA DX WIN DX I
N Yy NSyl NWN DY 10V YN KXY D AN yvan Ny AN N nam SYxawn
ONIWM YIN NIV DWRM NWNN OV 10WN WINN 0NN D)

If the charges prove true, the girl was found not to be a virgin, then the girl shall be
brought out to the entrance of her father’s house, and the men of her town shall stone her

to death; for she did a shameful thing in Israel, committing fornication while under her
father’s authority. Thus, you sweep away evil from your midst.

Of the three tannaitic texts, the Tosefta is the only one to explicitly mention the inclusion of
witnesses in the discussion of punishment. As a commentary on the Mishnah (and a potentially
later document than the Sifre Devarim), the Tosefta is further systematizing aspects of the
adjudication process. Further halakhic discussion on the treatment of witnesses involved in the

case of the motzei shem ra appear in PT and BT Ketubot and Sanhedrin.

Changes in Physical Maturity

Tosefta Ketubot 1:5

1 NI2N N P19 (1R12'9) MAIND NODN XNavn

Nt MNN VAN 1N X DY 'K NI VY OV DY KX NAAWN Ny NNwd Nnar
.N2PDN N2AY 1M TPN TN NN

If she committed fornication when she was a girl (naarah) and afterwards she became a
full-grown woman, he accused her [of doing this], he is not lashed and does not pay 400
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zuz. She AND her witnesses are taken out for stoning.”

Here, the Tosefta inserts tannaitic categorizations of physical maturity. The Bible does not
mention the status of the girl when she commits the alleged fornication. The division of katana,
naarah and bogeret are rabbinic inventions. These categories continue to surface throughout the
discussions in the Talmuds in discussions of when a criime was committed and how that will

affect punishments of the individuals involved.

At this point, the tannaim have established their basic interests and concerns in regards to the
motzei shem ra. Issues of status, punishment and the overall process of adjudication take shape
as the motei shem ra is revisited by the amoraim. As we examine the later rabbinic texts, the
rabbis move further from the Biblical law and engage in a more contemporary re-working of the

motzei shem ra.

33. Neusner, The Tosefta, p. 61.
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Ch. 2 Tannaitic and Amoraic Literature: PT Sanhedrin and PT Ketubot
Section 1: Literary Relationships

Section 2: Halakhic Development

While the tannaitic texts establish the framework for the discussion of the moizei shem ra, a
more complex and detailed conversation emerges in the Palestinian Talmud. Two tractates
discuss the motzei shem ra: PT Sanhedrin and PT Ketubot. The Sanhedrin sugya focuses on
whether the accusation will be treated primarily as a monetary case or as a capital case. In this
discussion, PT Sanhedrin presents a new aspect of the motzei shem ra, namely the process of
adjudication and punishment. PT Ketubot elaborates upon the issues raised in Mishnah Ketubot.

PT Ketubot incorporates material from Tosefta Ketubot, Sifre Devarim and PT Sanhedrin.

PT Ketubot primarily follows the order of Mishnah Ketubot: taking each line of Mishnah and
further analyzing and questioning the tannaitic statements. PT Ketubot also takes relevant
sections of Tosefta, interjecting them into relevant discussions. At certain times the Yerushalmi
treats the Tosefta like the Mishnah; as a tannaitic starting-place from which the amoraim jump
off into further discussions. The PT uses the Tosefta to supplement certain discussions and to
support the amoraic point of view The Tosefta is not always preserved in its original form, but

is sometimes changed to fit the amoraic viewpoint or to better suit the flow of an argument. It is
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clear from my research that the Palestinian amoraim readily used and regarded Toseftan material

as authoritative material.

Textual Relationships: Revisiting Issues Mentioned in Tosefta

The Blind and Barren Woman

Tosefta Ketubot 1:3 discusses the case of a blind or barren woman. The Tosefta first states that
they are subject to a claim of virginity (i.e. their husband could accuse them of not being a
virgin). Sumkhos adds in the name of R. Meir that a blind girl is not subject to a claim of

virginity. PT Ketubot, in the passage below, seeks to understand R. Meir’s ruling.

PT Ketubot 1:4 IIlc-IVe*
7'/ X Y 112 9T X P19 MAND N2DN MHYer11 Tinbn

NY TAY NAIYAIND XN 1D 132717 NRYL NN TN KXND ANIN 1IN 1NN 27T KRYL I
DM 1NN 271127 D DWHOY TV DN NIYY )N P12 IMNNT Xn 912 1'Rn 0
NON TN Tv 12 INRY 1DaX Sya XOwa ON TR Yyawa ON MM 1IN 0N TR DMNX

.ONP2 TP PN

What is the reason for R. Meir’s view?

I maintain that the husband found signs of virginity but hid them (so as to claim that
she is not a virgin).

How does R. Meir deal with the claim of the rabbis?

The husband has the power to wipe out the signs of virginity with a little spit.

34. The numbering of the PT Ketubot and Sanhedrin materials are taken from Jacob Neusner's
system of outlining.
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It has been taught, “A claim against a woman’s virginity must be brought within
thirty days of marriage”™—said R. Meir.

The Sages say it must be brought forthwith.

How shall we interpret this dispute? If we deal with a case in which we know that
the husband has sexual relations, then he must bring the claim right away. If we deal

with a case in which he did no have sexual relations, then even after much time
[there can be no claim, there being no evidence].”

Although the above sugya appears as one unit in PT Ketubot, it is actually a combination of
Tosefta Ketubot 1:3 and 1:4. Tosefta Ketubot 1:3 deals with the status of the blind or barren
woman. Tosefta Ketubot 1:4 deals with the situation of the aylonit, a woman who, for whatever
reason, does not develop sexually in the usual and proper way. By merging these two halakhot
of Tosetta Ketubot into one contiguous unit PT Ketubot undermines the literary integrity of the
two independent halakhot and marginalizes the original issue of the aylonit. I will illustrate

these claims by setting out the Toseftan materials:

Tosefta Ketubot 1:3
2 129N N P19 (1n129) MAND NOPN XNapin

119 PN NMID NN N DYN MN D1IOND DN NIYY 10D P INDN NDID DYD1Na Niywa
.D91N2 NMyw

35. Neusner. Jacob. trans. The Talmud Of Israel: A Preliminary Translation and

Explanaiion. Vol. 22. Chicago: The University of Chicago P. 1985. p. 37-38.
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In the case of blind woman and a barren woman, they are subject to claim of
virginity.

R. Sumkhos said in the name of R. Meir, A blind girl is not subject to a claim of
virginity.”*

Tosefta Ketubot 1:4
T N290 X P13 (1n12'D) NM2AIND NIDN XNapIn

T2 INY DTN XYW DYTY UM NNNDIY 9"YK IINDIN INYNAN N1'WI KNy NPTNA 1))
D21N2 TIYL NN KOX 1YY NNAIND 1PN T12°aY 091N NyY yvY N1 wn PR ndwa
DWOY INKY "aN NP XY T NIND) OX MIN NP1 1 1RN 12T DY DWHY

If he [first husband] married her on the assumption that she was [sexually] suitable
and she turned out to a to be barren’ even though she was in private [with him], or
there are witnesses that she was not alone with him [first husband] for a sufticient
time to have sexual relations, the second [husband] has no claim of virginity against
her. Therefore, the marriage contract is maneh. [In such a case] “The

claim of virginity may be brought for thirty days". These are the words of Rabbi Meir.

R. Yose said,” If she was in private with him [the first husband] it must be brought
forthwith. If she was not in private [with the first husband, then the claim may be
brought] even after thirty days.”™®

What emerges from this shift is a new, broader application for the statements of R. Meir and R.

Yose. In their original form, they refer only to the situation of the first husband and the aylonit.

36. Neusner, The Tosefta, p.60.

37. In this translation, Neusner translates the word aylonit to mean a woman who had had prior
sexual relations. | chose to reflect a more direct translation of the Hebrew text and translated
aylonit as barren.

38. Neunser, The Tosefia, p. 61.
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As presented in PT Ketubot, their statements are applied to any case of suspected virginity.
Additionally, PT Ketubot attributed R. Yose’s statement to the Sages, thus turning it into a

majority opinion, and thereby shifting R. Meir’s opinion to minority status.'

Insertion of Sifre Devarim

PT Ketubot 4:4 stands apart from earlier sections of Ketubot in terms of both style and content.

This section of Ketubot, which deals primarily with the motzei shem ra, engages directly and

repeatedly with the Biblical source of motzei shem ra—Deuteronomy 22:13-21. In this section,

the editor not only employs the hermeneutical principles used in Sifre Devarim but also pulls

sections of text directly from Sifre.

Burning the Soup

PT Ketubot 4:4 begins its second section with an examination of the opening lines of

Deuteronomy 22:14-19, "A man takes a wife and cohabits with her. Then he takes an aversion to

her and makes up charges against her and defames her. And charges her with shameful conduct.”

PT Ketubot 4:4 1Id raises a question as to what might cause the husband to take aversion to his
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wife:

N"'D/2 0 N2 9T T P18 MAINI NIDN ALY TIinon

MYL 1YL NYI PDW TV 21N 1N TDYH NINIYI TPON N2 NN YN NP? 1D 2ND
9waNn NN NNYTPN YA 12 0aT MYy N Dwr 0ona

Might one think that would encompass even overcooking the soup/meal?

PT Ketubot 4:4 Ile-g continues with a gezeirah shava to further understand the nature of alilot

dvarim, commonly translated as “wanton deeds.”

1PYNY AN NITIVNY MAT DYDY NN DMAT MYYY NI LA OMIAT MDY NI AN
DINN NN DOV N2 "aN M0 IND N 191N Dipnn 1vNRYY 02T MDY NN N DT
AN Y1 DY NYY NOXIM YN

Here it is stated alilot dvarim and there it is stated alilot dvarim. [Deut. 22:17].
Just as alilot dvarim means z ‘nut' there, so too alilot dvarim means z 'nut here.

If we assume that just as alilot dvarim means fornication. Should one propose that
just as alilot dvarim stated below refers to sexual relations in the normal manner,
so here the same definition prevails, how then do we know that even if [the illicit
lover]| had sexual relations with her in some other way, [the charge still applies?]
Scripture says, “and brings an evil name upon he” -means in all instances/on any
count. [Meaning whether the sexual act was “normal” or “abnormal manner”]”.

This section of the sugya is noteworthy on a number of levels. First, this is an example of PT

39. Neusner, The Talmud of Israel: Ketubot, p. 132.
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Ketubot using the Sifre Devarim to further its understanding of the issue of motzei shem ra. This
sugya is thus an important datum to be considered in connection with the under-explored issue of
how the Talmuds related to this halakhic midrash. Second, the PT sugya follows the style of
Sifre Devarim, using the hermeneutical principle of analogy to make a subtle but important
change to the Sifre Devarim text. This change clues the reader in to their opinion of the woman

about whom charges about her virginity are brought.

A nearly identical parallel text found in Sifre Devarim Piska 235, states as follows:

nY3 NpDYa 0127 "MAD

I TINODD NMTPN KDY XM HwAND NNTPN N MK YA 712,027 MOy 1Y Deh
aN D'21N2 MWL 1519 1MIRN DM2AT MDY NN My NS 02T MOy 0T Moy
D912 DIPN 15NY NMINRN 02T M5MY NN X O90N2 NIYY 1N 1MNIND 02T MOy
NX1T 1Y TINYN NINN DX MAYY 1IN 0902 0PN IR MK D27 MODY 9N
V1 ov by

NOY TON 2PN NNPY .ANTNRYI KOX PAT ININ PRY TON , NN NYNRN DX 1NN
AN N1 NN DYTY N ,D0N2 N0 NINXN

Alilot dvarim [is found] in two places. Just as alilot dvarim here concerns taanat
betulim so can we say that also here alilot dvarim concerns taanat betulim (a
claim of virginity).

How do we know that these alilot dvarim should include sexual relations of
another kind [besides vaginal sex]? Scripture states, “brings upon her an evil name”
[which encompasses a variety of sexual acts].”

40. Neusner, Sifre to Deuteronomy, p. 151.
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In Ch. 1, I showed how this section of Sifre Devarim helped to bridge the terminological
differences between the Biblical and tannaitic discussions of the moizei shem ra. PT Ketubot’s
version of this piska of Sifre Devarim again changes our understanding of alilot devarim. While
Sifre Devarim equates alilot dvarim and taanat betulim (claims against one’s virginity), PT
Ketubot thinks that alilot dvarim does not just mean a claim based on an alleged absence of
virginity, but also implies z nut, which is most often translated as “prostitution” or unchastity.
Thus, I infer that the scholars of PT Ketubot reworked this section of Sifre to convey their
feelings that if a woman’s virginity is questioned, that question must have resulted from unchaste

actions (i.e. having sex with one person while betrothed to someone else).

Statements from Sifre Devarim are inserted into PT Ketubot 4:4 two other times. In both
instances, the PT authors treat the Sifre as a jumping oft point for further, more in-depth
discussion. What is particularly noteworthy about this section of PT Ketubot is that it employs
the hermeneutical principles seen in Sifre and treats the Sifre (like the Mishnah) as a skeleton

upon which it builds more detailed discussions.

Spreading Out the Garment

PT Ketubot 4:4 also revisits the examination of the simla, (often translated as) the bed sheet
[containing evidence of hymeneal bleeding] or garment worn by the bride on her wedding night.

Deuteronomy 22:17 specifies that the girl’s parents will “spread out the cloth” before the town
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elders of as evidence of their daughter’s virginity.

PT Ketubot examines this process, using statements from Sifre Devarim Piska 237.

PT Ketubot 4:4 IIx- states,
TN/ 32710 N2 8T T P19 MAND Nopn MY TINdn

NN NIMNIY NMPN NYOYN TNK NT OXYNY? 27 N Swn 5N nHnwn win
.ANJD DM2ATNMND ININ APY 1A MYON 121 IN(...)0wna

“And they shall spread out the garment” (Deut. 22:17)
The whole thing is meant as a metaphor.

R. Ishmael taught, “This is one of three verses used in the Torah in the sense of a
parable (...)

It was taught: R. Eliezer ben Jacob says, the matter should be interpreted precisely as
it is written. (in a literal way, not in a metaphor)*’.

The above section is a close parallel to Sifre Devarim Piska 237. PT Ketubot. in its usage of
this section of the Sifre piska, expands upon the original statements to give further depth to the
issue at hand. PT Ketubot revises the material by inserting the following amoraic opinion in
between two statements of Sifre Devarim.

PT Ketubot 4:4 11 V¢ states:
0/ 3 NL ND a7 7 P1a MAnd Novn moeN1 Mnbn

WA D'O1N2 MIYD YL YA DWW TY 27N 1K OV N2 22102 D1 21 NN
2T P XY Nnbwn

41. Neusner, The Talmud of Israel: Ketubot, p.135.
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Said R. Yose b. Rabbi Bun “Under no circumstances is the husband liable [under the
law of Deut. 22:13-12] unless he marries the girl and has sexual relations with her
and then lays a claim against her virginity.*

Here, the text of Sifre Devarim is re-inserted in PT Ketubot:

T'0/2 MV N2 9T T P19 MANI N2DNR NOYIY Tindn

ONWI DTN IMMNNY TY XOX NONRYN YA 12T NP XD Nndwin v

“And they shall spread out the garment.”-It is not the end of the matter that they
should merely spread out the garment but the matter is not decided
until the issues are [a plain as] the garment.

Here, the PT Ketubot editors continue with one final statement regarding the details
of spreading out the garment..

YOU NINN N KD N, Hyan X9 1HPDI DTYN PN TOWO N NN w11 INK DX 101
APY TV T'WNY N2 Syam mba 1pnd MMy IRy Ty

R. Assi said, “and they shall spread out the garment”. Under no circumstances are
perjured witnesses stoned, nor the husband flogged, nor must he pay 100 selas,

unless [other] witnesses state, “He was with us in such and such a place and
the husband hired them to give false testimony.”

At this point PT Ketubot moves into a deeper discussion about the law regarding witnesses.

In is noteworthy that both of the amoraic statements limit the circumstances in which the

42. Neusner, The Talmud of Israel: Ketubot, p.136.
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husband is liable and the circumstances in which the case can be adjudicated. These amoraic
insertions hint (as 1 will show in greater detail below) that the Palestinian amoraim portray
themselves as being less interested than their tannaitic predecessors in the possibility of actually
bringing such a case to trial. It is also worth noting that both amoraic statements use term [ ‘olam
(translated as “under no circumstances™) to limit the viability of an accusation making its way to

court.

Halakhic Development

PT Sanhedrin

Tractate Sanhedrin deals mainly with the judicial procedures of courts, the qualifications of
judges, criminal law, and the administration and methods of punishment of criminals charged
with and condemned for capital crimes. The term “Sanhedrin” refers to the quasi-mythical Great
Court comprised of 71 ordained scholars, as well as to the subordinate courts of 23 judges who
allegedly functioned on a more local level. The general term beir din usually refers to courts
consisting of three members. Chapter 1 of Tractate Sanhedrin “defines the various courts and
their competence i.e. ‘courts of three’ with monetary matters; ‘courts of twenty three’ with

criminal cases that may involve the death penalty; and ‘courts of seventy one” with exceptional
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cases, like trying a high priest or a whole city accused of idolatry.”"

Mishnah Sanhedrin opens by delineating which cases will be judged in a court of three and
which will be judged in a court of twenty-three. This is the context in which the motzei shem ra
is first introduced, although it is mentioned only once as part of a list of crimes which would be
adjudicated in a court of three. The issue of what type of court will hear the case of the morzei
shem ra (which is raised in Mishnah Sanhedrin) has not been addressed in Mishnah Ketubot,
Tosefta Ketubot or Sifre Devarim. Mishnah and PT Sanhedrin broaden the scope of the motzei
shem ra discussion to include a more detailed understanding of the punishments and who

receives what punishment in what situation.

The major dispute of Mishnah Sanhedrin 1:1 (as it relates to the motzei shem ra) is the question
of which court will adjudicate the case. The Mishnah establishes the basic positions, while the

Talmud takes the dispute into greater depth.

Mishnah Sanhedrin 1:1 states,
N YN X P19 MIT77ID 12N navwn

NYIAIX "MOwM Yas mYwn pri M pr NwHwa mYam mo>n nwdHwa mnann 17
D ININ DNOM 1NN 27 12T NYHYIA Y1 OW XX INT NNAaNM DIND NwHwa nwnm
MYa) DT 1] WY an e 0wyl Y1 Ov NXIN

43. Ehrman, Arnost Z.. "Sanhedrin."” New Encyclopedia Judaica. 2nd ed. 2007. 23-24.

-39 -



Monetary cases decided in a court of three; cases of theft or bodily injury are
decided by three; cases regarding claims of full damages or half damages or double
compensation or four or fivefold compensation [are decided by three]. Cases
concerning claims against the rapist, the seducer, and the defamer, are decided by
three judges. ' This is Rabbi Meir’s opinion.

But, the Sages say the case against the motzei shem ra is decided by twenty-three,
since it may involve a capital charge."

Rabbi Meir maintains that the case of the motzei shem ra is a monetary case, but the Sages
disagree. They maintain that the trial should be tried as a capital case, because there is the
possibility that the wife or the perjuring witnesses will be stoned.

The Palestinian rabbis continue the debate, citing a series of opinions on both sides. In this

section, the PT rabbis interject their own viewpoints directly into the Mishnah.

In PT Sanhedrin 1:1 Rabbi Yose b. Rabbi Bun sides with Rabbi Meir’s opinion (that the trial

should take place in a court of three) stating,

N"T1/ 2 1V M 97T N P19 1"ITRID NIDN MYv1 Tindn

1OPDI DTV NWOWA YOD NINN 1M NP1Y HYan ININ 1NN 127 008 Y DY KYIna
NIV DAN VOHD NINN 1M NP1Y Syan DY 1YpD) DTYNY DIpN 10 113N 2]
.NNND NTPAN DY NYPDIY DIpN TN NNV D2 NDNNN

44. Neusner, Jacob. The Talmud of the Land of Israe! Vol 31 : Sanhedrin and Makkot. New
York: University of Chicago P. 1984. p. 20.
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With the moizei shem ra, Rabbi Meir said that the husband is lashed and gives his
100 sela, this is a court of three. And the witnesses are stoned, this is a court of
twenty-three.
[In contrast] the Sages teach in a court where the witnesses are stoned, there the
husband receives lashes and gives his 100 selas. But, with the betrothed maiden
everyone agrees that in the place where she is stoned, this is also where her ketubah
is diminished.®
In PT Sanhedrin, the amoraim present the complicated reality that were this case actually to be
adjudicated there would both monetary and capital punishments regardless of who wins. Thus,

the debate shifts from what court will adjudicate the case to which court will give out each

respective punishment.

PT Ketubot

In Tractate Ketubot, the Palestinian rabbis pick up where the tannaim left off, readdressing and
further illuminating aspects of the motzei shem ra. While following the order of the Mishnah, the
Palestinian amoraim examine the tannaitic rulings and offer new interpretations of the Mishnah.
In these examples of textual overlap, a pattern emerges among the rabbis: while still attempting
to understand and decipher the appropriate punishments for the people involved in the case of the
motzei shem ra, several new perspectives emerge, leaving the reader with the sense that the

rabbis of the amoraic era are becoming less interested in (or are legally unable to) bring this kind

45. Neusner, The Talmud of Israel: Sanhedrin and Makkot. p.20.
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of case to trial. This pattern can be seen in a number of examples.

A Virgin is Married on Wednesday

Mishnah Ketubot 1:1 stated the following principle:

N PN X P1a Maind Novn navn

MMy Pava P27 N2 NAYA DMMyay Wwrnnn 01NY MnHx waan 01rd NN ndina
3T DAY Down NN DN NIYY Y NN ONY OPANN D Iwn Dra

A virgin is married on Wednesday and a widow on Thursday. For twice weekly

courts are in session in town, on Monday and on Thursday. So, if the husband had a
complaint as to virginity, he immediately goes to the court.*

Tosefta Ketubot 1:1 questions the reasoning behind the assigned days and inserts the following

note:

T/ T 1L T2 QT N P18 MAN2 NN YA Tinon

DY UMY X WA "OMN TN K9 Wwrhwa IRY 1aN) 7190 N10DN N v 1O
.DaWIN 11an DAIND an 1NN MmN DIIND an

From the time of danger and thereafter, they began the custom of marrying on Tuesday and the
Sages did not stop them. If he wanted to marry on [Monday] they did not listen to him, but if it is
on account of constraint, it is permitted.'

46. Kehati, p. 4.

-42 -



This Toseftan baraita is repeated in PT Ketubot 1: 1h-1 and subsequently questioned by the
editors/anonymous voice of the PT.

T'n/ T NV 72 97 X P13 NN NN MHYYIT Tinbn

NOW DM W NNNWM DM W NNDYNY TNN DY NNDYN T XY wHwd aw pa nn
Y 27V Npnn 1Yy 10w

What is the difference between Monday and Tuesday?
Waiting one day is not the same as waiting two days.
So let him wait the two days anyway!

[t is so the purchase will not become pleasing to him.
So let the purchase become pleasing to him!"

Here, the amoraim break from previous statements by admitting the possibility that finding one’s

wife without the proper tokens of virginity might be acceptable to the husband.

This point is made further with Rabbi la’s response, which immediately follows:

T/ TV T2 9T N P12 MAND NIDA YT Tinon

.NLID PAD DIWN NNMPY NDN MNG NNAN K¥XN TYHN 1171 DY KON 11

Rabbi Ila said in the name of Rabbi Eleazar, “If one found an open entry, it is
forbidden to maintain the marriage, because there is doubt as to the woman being
faithless as a wayward wife.*

47. Neusner, The Talmud of Israel: Ketubot, p. 17.

48. Neusner, The Talmud of Israel: Ketubot, p. 17.
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Here, Rabbi lla presents a new legal procedure for dealing with the case of the morzei shem ra.
Rather than adjudicating the case (and possibly stoning the bride and/or the perjuring witnesses),
the marriage ends in divorce. The divorce reinforces the ideals of purity and virginity that the

idealized Jewish marriage was built upon, while still preserving the life of the bride.

This same reasoning is repeated seven more times in Ketubot 1:1. Each time a category of
women is presented and the conclusion is the same: the women may keep their marriage
settlement but the marriage must end in divorce because there is doubt as to whether [the wife is]
a wayward wife (in Hebrew-safek sotah). The following is PT Ketubot’s response to Mishnah

Ketubot 1:2 and 1:4.

Mishnah Ketubot 1:2

J YN N P1a Mand Novn nvn

1NN PDITND A DX AP NINYX NYINA NN NandN DNNA NN2AIND NYINa
NINNYIVI TN 1T NNaYM NIV NN D0IN My N2 ¥ 0NNN
:DY1N2 MYV 1NY WM DNNA JTNAIND TRN DM DY YOW NN IimnNa

A virgin, her ketubah is two hundred and a widow, a maneh.. A virgin, widow,
divorcee and one who has severed her levirate connection through

chalitzah-at the stage of betrothal-their marriage contract is worth two hundred zuz,
and they have a claim of virginity. A female convert, captive, and a

bondwoman who were redeemed, converted, or were freed when then were less
than three years and a day-their ketubah is two hundred, and they have a claim of
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. . . 44
virginity

Mishnah Ketubet 1:4
TV N PIS MDD N2DN YN

NN DO1N2 MYL DNY PN TN NN2N PKIYIN N XYM NP1 NINOX NvNa
TN DM DY WHY NI YY M1 1MINNYILA 11001 1 T8IY NNaYM mMavm
P9IN2 NIYL ONY PN TN NN

A virgin, widow, divorcee or one who hes severed the levirate connection through
chalitzah-at the stage of consummation cf the marriage-their ketubah is

one maneh and they do not have a c¢laim of virginity A female, or a captive, and a

bendwoman who were redeemed, or converted, set free more than three years and

one day of age-their ketubah is maneh ard they do not have a claim to virginity. .*

PT Ketubot 1:1 1Vg responds:

N'D/ N D N2 TN P9 MDD NODA MY Tindn

. IVID PAD DIWN RPN NNTPY 2AN DNNA NN N2IN01 NN

The marriage settlement is one maneh or two hundred zuz but in
terms of keeping the marriage going, the husband is forbicden to do so. because of
safek sotah [the possibility that she was secluded with another man!].”

49. Kehati, p.6.
50. Kehati, p.8.

51. Neusner, The Talmud of Israel:Ketubot, p.17.
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This sarme reasoning is used for the adult woman, rape victim, the mookat etz', and the woman
whose husband discovers an “open entrance™ (for whatever reason, she does not exhibit the
proper signs of virginity). Each woman mentioned falls outside the category of the idealized
virgin naarah (who has had no intimate contact with a man prior to the consummation of her
marriage). Each of the women in these seven examples is in some way is deficient: missing the
proper “tokens of virginity” or suspected of possible misdeeds. Further, in each of these cases it
is also forbidden to maintain the marriage and the woman keeps her ketubah settlement. Here, I
believe that the Palestinian amoraim show compassion for women who may find themselves in
these vulnerable positions by ruling that the marriages should be ended by divorce rather than
compelling them to undergo a motzei shem ra adjudication, which could lead to the capital
punishment of either the bride and/or the perjuring witnesses. This compassion will resurface
as the rabbis of Babylonia contend with the tannaitic and [Palestinian] amoraic rulings of the

motzei shem ra.
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Ch. 3 Tannaitic and Amoraic Literature : BT Sanhedrin, BT Ketubot and BT Makkot
Section 1: Literary Relationships

Section 2: Halakhic Development

The Babylonian Talmud analyzes previous tannaitic and amoraic opinions in an attempt to fully
understand the case of the motzei shem ra. Three tractates of the Babylonian Talmud discuss the
moizei shem ra: BT Ketubot, BT Sanhedrin and BT Makkot. It is noteworthy that all three
Babylonian tractates follow the concerns of the parallel PT tractates. The BT Sanhedrin sugya
further addresses the concerns of the Palestinian amoraim: under what circumstances the case
should be adjudicated as a monetary case or as a capital case. BT Ketubot elaborates on issues
raised in PT Ketubot, namely R. Eleazar’s statement that a man who find his wife an “open
entrance” is rendered forbidden to him. The Babylonian rabbis express their discomfort with R.
Eleazar’s opinion and search for ways to limit the applicability of his ruling.. BT Makkot focuses
on less central players in the motzei shem ra, introducing a discussion about the punishment of
perjuring witnesses. For the purposes of this thesis, I have examined the relevant material but I
will not be discussing BT Makkot as it is least informative to our present discussion. All three

tractates are unified in their efforts to limit the viability of the moitzei shem ra’s accusation and to
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prevent all parties involved from physical punishment.

BT Ketubot follows order of the PT Ketubot sugyot. Unlike PT Ketubot, BT Ketubot
incorporates very little material from the Tosefta or Sifre Devarim. BT Ketubot deals primarily

with statements made in Mishnah Ketubot, PT Ketubot and alleged baraitot.

Point of Common Interest Between PT and BT Ketubot

An Open Entrance

Mishnah Ketubot 1:1 states that a virgin should be married on a Wednesday so that if her
husband has a claim that she is not a virgin, he should go immediately to the courts, which meet
on Thursday. In response to this Mishnah, PT Ketubot suggests that perhaps a virgin could get
married on a Monday or a Tuesday. Here, a dispute arises between the PT Ketubot editors.

PT Ketubot 1:1h-] states,

NOW DI W NNNWN DN Y RNDWNY TN O XNAYN 0MmT XY wrHwd e pann
NNAan NXN ITYIN 227 OWa KN 27 MNKRT 912 1Y Npnn 1YY 17y Npnn 1oy 1w
.NIVID PAap DIwn NNRPY MMDN NINa

What is the difference between Monday and Tuesday?
Waiting one day is not the same as waiting two days.
So let him wait two days anyway!

It is so the purchase will becomes pleasing to him!

So let the purchase become pleasing to him.
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R. Ila said in the name of R. Eleazar, “If one found an open entry, it is forbidden to
maintain the marriage because there is a doubt as to the woman'’s having been faithless as
a wayward wife.”

In the Palestinian Talmud, Rabbi Eleazar’s ruling becomes the accepted practice when dealing
with the possibility of a woman who does not exhibit the expected signs of virginity. This is
shown in several subsequent examples, all following the same basic pattern: the husband tinds
something unusual about the wife, as a result of which the wife can keep her marriage settlement

but the marriage must end.

PT Ketubot 1:1 IIn-o continues with the following question:

INN PAD XY NDUIN DN NY YANN 199K NIDNIKD KX 791 XN ND1INX NNRY 17MY wm
DN DIYNA NY YANN19ax) "D 127 INK 1/INNY NN 12T MmN Pap NDLN Pab
MPrap "NY DINN KOW TY PaD 'DINNIYN PAD NMNS Pab NDLN PaAb Mprap Ny
12 PN12Y TaY NNINN 27 PINRK XMTDIP YR 1YY Y nana v TR Ypind NN 1am
NI PRY DIPNA D1 Y22 KY1N D1 Y32 Pawy 12T Nay Dipna 1YY 1277 Ny T Oy
QT

But why not take into the account the possibility that she was raped?
If a girl was raped, everyone knows it!

And even if you take account of the possibility that she had been raped, you still have
only a single case of doubt that is whether she had been raped or seduced. In such a
case, on the basis of the law of the Torah, one must in any event, impose a stringent
ruling.

Said R. Yose, “And even if you take into account the possibility that she was raped,
there are still two sources of doubts. First of all, you have the question of whether

52. Neusner, The Talmud of Israel: Ketubot, p.17.
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she was raped or seduced. Second, you have the doubt of whether this had taken
place before she had been betrothed or after she had been betrothed. Now, you have

two matters of doubt, so far as the law in concerned, you must impose a lenient

ruling.”.”

To rule leniently was to let the wife keep her marriage settlement and for the husband to divorce

her, as we learn from R. Eleazer’s ruling.

In dealing with R. Eleazar’s statement, the Babylonian Talmud asks why the wife must be
forbidden to her husband. Through both rabbinic argumentation and anecdotal evidence, the
Babylonian scholars exhibit discomfort with R. Eleazar’s ruling and attempt to limit its

application.

BT Ketubot 8b-9a repeats a version of R. Eleazar’s statement:

NTinyY L 97N 1 Tiny NaTMANd NIon 011 Iindn

PAp ,NIN KP2aD paD PRNANI 1Y NIDIRD 1NND - NIRYN MNS NNS ININD 21 NN
NWKIL ,NDMX KD N1¥12 PAD DIIND PaD ,NNN MY X¥NN DX, 1PNNN 'K Pap 1'nnn
DM DIV 2 NIN NMNS PATP MANK N2 22PT 110 ,OKIY YR (NN NYWANY N2

LSIMNX

R. Eleazar said, “One who says, I found [in my bride] "an open entrance’, is believed
to render her forbidden to him.”

[Gemara asks]: But why should she be rendered forbidden to him on this basis? Even

53. Neusner, The Talmud of Israel: Ketubot, p.17.
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if we believe that she previously cohabitated with another man it is a case of double
doubt whether she is forbidden to him.

First there is doubt [whether her previous cohabitation occurred under [his
authority] ([i.e. during her betrothal to him) or whether it occurred when she was
not yet under his authority] i.e. before the betrothal.

And if you will say [that it occurred] under his authority, [there is still] doubt as to
whether [it occurred] by force or by consent?

[R. Eleazar’s ruling] is only applicable [with reference to] a Cohen’s wife.' Or if you

wish to say, with respect to a Yisrael’s wite-in a case where her father accepted
betrothal on her behalf when she was less than three years and a day old.™

Here, BT limited R. Eleazar’s ruling so that it only applies to two categories of people. In doing
this, the BT implies that in a situation of double doubt (for your average Israelite naarah) a wife
may be permitted to her husband. It is clearly not seen as fair to compel the dissolution of a
marriage in a situation of double doubt. The practice of allowing the couple to remain married is
not stated explicitly, but rather, is revealed through anecdotal evidence in BT Ketubot 10a-b
(which will be examined further in the second section of this chapter). It is noteworthy that PT
explicirly states that in a case of double doubt we rule leniently, while BT does not. BT is
focused on the specific applicability (or, rather, limiting the applicability) of R. Eleazar’s

statement, not on the overarching Torah principle attached to it that in all cases of double doubt,

54. Wachsman, Rabbi Mendy. and Rabbi Abba Zvi Naiman, trans. Talmud Bavli Tractare
Ketubot The Schottenstein Ldition. Vol. 2. Brooklvn: Metzorah Publications, 2000,
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we rule leniently.

Spreading Out the Garment

BT Ketubot, like Sifre Devarim and PT Ketubot, follows the ordering of Deuteronomy 22:13-21.
Each statement of the Biblical passage is questioned and reexamined. When looking at the three
together, a pattern emerges: each one interprets the Biblical text metaphorically but also

preserves and states the same exact minority opinion of R. Eliezer ben Jacob.

Sifre Devarim 237 states:
1 NpPD'a 0127 19D

DM HYIN TV INYA) WD IPT A% NYNWN I ININ NI N MK N2PY 01
12 ATYION 1T YN IPT A0 DNATIIMNY T OW DTN N OV TY INIDY ,NONpn v
.DAN2D 0MIT INIX APV

And they shall spread out the garment means that they must make their words as
clear as if the garment itself were exhibited.

Rabbi Akiba says: “And they shall spread the garment before the elders of the city”
indicates that the husband’s witnesses are showrn to be false.

“And they shall spread the garment:” The witnesses for each side must come forward
and give their testimony before the elders of the city..

R. Eliezer ben Jacob, however, says: The matter is to be taken literally.”

55. Neusner, Sifre to Deuteronomy, p. 245.
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PT Ketubot 4:4 [I1X-IVa states:

T'D/ 2 1V NI 7 T P19 MAND NODN NHLII TIindn

NN NXIY DNMIPN NwHYN TNXK NT YNYNY? 111 N Swn 500 nbHnwn v

12122 DTN IR 1NN 12N2D 0MATN 1INRD MMIN APY? 12 WVOX 21 IN( ...)5wna
W91 001N NIYDL YL YA DU TY 27N 1N DYDY 112’21 20D 101 DX
1WI9) 1NN DK 2T NONYI DATH INMNNY TV KON NOYN 1WA 12T NP KXY Nndwn
NIMY 1NMNRY TY YOD NIRN 1M XD NP Hyan X9 1Hpo) 01vn 'K DOWO ndnwn
OPYAITY TN 11ov Syam nda 1pna

“And they shall spread out the garment” (Deut. 22:17) —~the whole thing is meant as
a metaphor.

R. Ishmael taught, “This is one of three verses used in the Torah in the sense of a
parable (..)

1t was taught: R. Eliezer ben Jacob says, the matter should be interpreted precisely as
it is written. (in a literal way, not in a metaphor).

“And they shall spread the garment.” It is not the end of the matter that they should
[merely] spread out the garment but the matter is not decided until the issues are as
plain as the garment.

R. Assi said: *’And they shall spread out the garment.” Under no circumstances are
perjured witnesses stoned, nor the husband flogged, not must he pay 100 sela,

unless other witnesses state, “he was with us in such and such a place and the
husband hired them to give false testimony.” ”’

PT Ketubot behaves like Sifre Devarim in its attempts to define and understand the Biblical
discourse of Deuteronomy 22:13-21. Here, also, PT Ketubot limits the circumstances in which

the case can be adjudicated.
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BT Ketubot follows a similar direction to PT Ketubot and their shared tannaitic forebearers. Like
Sifre Devarim and PT Ketubot 4:4, BT Ketubot 44a-46a follows the order of Deuteronomy
22:13-21 Each line of the Biblical text is followed by a series of questions aimed at
understanding how the Rabbis, as compared with R. Eliezer ben Jacob, would interpret the
dispute. In each instance, the Gemara (on behalf of the Rabbis) attempts to reinterpret the

Biblical text in terms ot the Babylonian amoraic construction of the judicial process.

BT Ketubot 46a states,
N TV 11 9T MANd N2DPN Y231 TInNdn

NN NONYN I 'NN 1221Y NONXL,NYNWN IR 12MOT 11N L,APY 12 KD Kndwa
DT DT OV TV PRAY ,TNRON - NHNYN 1w (XINTI ;NY DYY NN vl ONaN 11
NoNY ,12N22 0127 NN APY? 12 MVION 1T NYTN NYNRWI 13TN DX PN DT YW

.Unn

It is all well according to Eliezer ben Jacob for that is what is written “and they
should spread out the sheet”. But according to the rabbis, what is the meaning of
“and they should spread out the sheet?”

Rabbi Abbahu said it means: They clarify [the accusation] that he placed upon her.
As it was taught in a baraita: “And they should spread out the garment:” This teaches
that the witnesses of that one and the witnesses of the this one [the groom and the
bride’s father] come and [via the girl’s parents] clarify the matter like a new [clean]
sheet.

Rabbi Eliezer ben Jacob says the word of the verse are to be understood as they are
written: an actual sheet.*

It is noteworthy that the version of this discussion found in the BT includes the opinion of Rabbi

56. Wachsman, Talmud Bavli Tractate Ketubot The Schotrenstein Edition.
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Abbahu, a Palestinian amora, who is not mentioned in the parallel section of PT. In the end, each
Talmud makes essentially the same point. The majority view uparsu simla as a metaphor while

R. Eliezer ben Jacob interprets the statement literally.

Halakhic Development

BT Sanhedrin

In contrast to PT Sanhedrin, BT Sanhedrin delves into great detail when dealing with the motzei
shem ra. Overall, BT Sanhedrin attempts to diminish the circumstances in which such a case
would reach the courts. Specifically, BT Sanhedrin continues to limit the circumstances in which

this case would lead to capital punishment (i.e., the accused wife being stoned to death).

BT Sanhedrin Chapter 1 is a lengthy exposition of the dispute between Rabbi Meir and the Sages
introduced in Mishnah Sanhedrin 1:1. In this sugya, the Gemara attempts to understand the
many possible reasons for this dispute. Among the seven examples given, the third explanation
for the dispute introduces new key elements that would limit the possibility of adjudication.

BT Sanhedrin 8b states:
1 TNy NaT PITIID Noon 9313 TInbn

.OND NI NNDNTNAD - 12PDY NN XOnN

N7V KON DMK 1PN PN - NNNAY MDD 27N 9D IR (XINT NN XIDIRM
1NWTIY TY IADIK N2 27 ,)°T N2 NN 27N NI 1Ny my v, nRInm 07w
207 N N NrXa
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What case are we dealing with here?
Where [there are witnesses to the wife’s infidelity who] warned her in a general
manner.

And the opinion [of R. Meir] accords with this Tanna [R. Yehudah] for it was taught
in the following baraita:

Regarding all others who are mentioned in the Torah as being liable for the death
penalty, they cannot be put to death without an assembly, witnesses and warning.
Furthermore, [one cannot be put to death] unless they had informed him that [if he
transgresses| he will be liable to execution by the court.

But, Rabbi Yehudah says, [One cannot be put to death] unless they had told him

through which [method] of execution he would be put to death [should he
transgress].”’

In its attempt to understand the nature of the dispute between R. Meir and the Sages, the Gemara
introduces the concept of “warning.” A warning, known in Hebrew as hatra’ah, is an essential
element in adjudicating a capital case. According to the law of warning, a formal warning must
be given to a person who is about to perform a transgression. The warning must state the act that
is forbidden and the specific punishment that one would incur for doing that action. Capital and
corporal punishment cannot be administered unless a warning was given and acknowledged by
the transgressor before she or he committed the act. Only in the case of idol worship and

perjuring witnesses is punishment administered without warning.”®

57. Dicker, Rabbi Asher, trans. Talmied Bavii: Tractate Sanhedrin The Schottenstein Edition.
Vol. 1. Brooklvn: Metsorah Publications. 1993,

58. Steinsaltz. Adin, and Leonard Baskin. Talmud Reference Guide - The Steinsaliz Edition:
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In the case of the morzei shem ra, the wife would have had to be warned by two witnesses before
she had illicit sexual relations that in doing that specific act she would be liable for stoning. The
realistic possibility that this type of warning would occur is highly unlikely. Thus, by introducing
the concept of warning as one of the major criteria for capital punishment, the possibility that the
wife would be put to death is significantly diminished. In later sugyot, the Gemara will argue
about whether a general or a specific warning is needed in the case of the motzei shem ra. But,
either way, some form of warning is now necessary to try the case as a capital case and without
it, the accusation will be tried as purely a monetary case. By trying the case as a monetary case,
there is no possibility of capital punishment for either the wife or her perjuring witnesses. This
change, I assert, is part of a pattern in the Babylonian Talmud to restrict the severity of the
husband’s accusation and reduce its potential consequences. By doing this, the rabbis have
recast the motzei shem ra to look like any other case of capital adjudication as they understand it.

They thus introduce their own notion of “due process.””’

The Reference Guide. New York: Random House. Incorporated. 1990. p. 185

59.  The rabbis desire to limit the possibility of adjudication in cases of suspected adultery is
also evident in the case of the sotah. Judith Hauptman notes that, “‘the rabbis sharply reduce the
number of instances in which a man could subject his wife to the ordeal of the bitter waters
because they recognize that, by their standards, this section of Torah treats women unfairly."” For
more on the topic of Sotah, see Hauptman, Judith. “Sotah.” Rereading the Rabbis. Westview
Press: Boulder 1998. P. 15-29.
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BT Ketubot

BT Ketubot 8b-10b presents a series of examples of men who claim that their wives did not
produce the appropriate “tokens of virginity.” While Mishnah Ketubot 1:1 focus on explaining
the basic elements of the accusation, both PT Ketubot and BT Ketubot also attempt to limit the
legal repercussion of the husband’s claim However, the Palestinian Talmud does not question
the husband’s reliability. Rather, the Palestinian amoraim (as seen in Section One) accept Rabbi
Eleazar’s ruling and declare the wife to be forbidden to her husband. The Babylonian Talmud
suggests, through several examples that the reliability of the husband should be questioned and,

when possible, the marriage should be preserved.

All of the cases except for one are heard by tannaim. The case examples deal with both types of
claims the husband can make: that he found his wife an “open entrance” or that she did not bleed

on the wedding night.

BT Ketubot 10a states:
N Ty 97 mMand noon %12 Tinbn

1TMADN AN 21 71D AN L, NIRYA MNA NN TPY AN NN 27T NMPY XORT Xinn
.Y NDIN XND12AN ,91D
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There was a groom who came before R. Nachman. He said to Rav. Nachman, “1 found
an open entrance.” R. Nachman said to them: “Give him [lashes] with palm branches!
Mevrachta must be lying before him!*

In this example, R. Nachman does something radical-when he hears the husband’s claim, he
punishes the husband! Rashi explains that the term Mervrachta refers to the prostitutes of
Mervrachta who are laying and waiting for the husband. Otherwise, how would be known the
difference between an open and closed entrance if he had not already been with other women?
The punishment acts to discourage the husbands from “coming to the court with this particular

plea and to make them rethink their claim.”'

The rabbis then discuss R. Nachman’s decision:

2IWN OINTIN 27 .09910 10D 10020, 100 0n 0 nn KT NN RN 27 XM
31 IND ,71N21 XD

But Rav Nachman himself is the one who said above that {a groom] is believed when
he lodges such a claim? He is believed!-But we nevertheless give him lashes with
palm branches. Rav Ahai said: Here he is dealing with a previously unmarried man,
whereas here [in the above ruling] Rav Nachman was dealing with a previously
married man, who does not receive lashes for such a claim.®

60. Wachsman, 7a/mud Bavli Tractate Ketubot The Schotiensiein Edition,

61. Wachsman. Talmud Bavli Tractate Ketubor The Schotrenstein Edition.
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Here, the rabbis emend Rav. Nachman’s ruling to refer only to men for whom it was their first
marriage. The rabbis attempt to preserve earlier teachings that valued the husband’s credibility
while reducing the possibility that this case would come to court. With the threat of lashes, a

new husband was less likely to bring a dubious claim before the court.

The second example is found in the BT in two different versions, both dealing with the

accusation of an open entrance.

BT Ketubot 10a
N Ty 97 MAIND Nopn va1l Tindn

NNLN NNY D IMX NNXAD MDA NN Y K L,ONON 12T NMPY KNIRT XN
INX TIDT, 112N N9 NRARA 19NN Y BINY 20m1T 12N Ond L,Own 10 )wnk
DV INXYD NIV KD ,MINg

There was a groom who came before Rabban Gamliel. He said to him: “I have found
an open entry.” He [Rabban Gamliel] said to him, “Perhaps you angled your entry so
that you thought you encountered an open entry when in fact you did not.. I will give
vou an analogy: To what is this matter comparable? To a person who was walking in
the black of night and darkness. If when he arrived home, he deliberately angled his
approach, he found [the door of his house] open: but if he did not deliberately angle
his approach, he found [the door] locked.*

A second version of the story follows immediately:
,oUN 15 MWK K12 RPTY NPV ,NN0N TN NRY Y RN 0N INNT KON

NY ,MN9 IRXN T NN ,NDaN DD NN 157N KNY DIRY 20T 1270 b
W3 INXYD TR N

62. Wachsman, Talmud Bavii Tractate Ketubot The Schotrensiein Edition.
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There are those this is what [Rabban Gamliel] said to the groom. Perhaps you angled your entry
deliberately and tore out the door and the bar. ©

In both versions of the story, Rabban Gamliel changes the focus of the claim from the wife to the
husband. Rather than entertaining the claim with certainty, Rabban Gamliel suggests that in fact,
the new husband may have done something in the act of cohabitation to create the appearance of
an open entrance, when there may not have been one. These hypothetical scenarios do not prove
or disprove his claim. Rather, they show that a certain level of clarification must be reached
before a claim of this kind can be considered credible. By bringing forth an analogy, Rabban

Gamliel forces the husband to reconsider his claim.

The second half of this section deals with stories in which the husband does not find blood

following intercourse.

BT Ketubot 10a-b
2 -N TInY ' 97 MAIN2 N2Pn Y31 Tindn

D NINN DT ANNRYNA XD NHYa ;27 1Y NN ,20 12 OROINA 1T NMPO RAKT NN
10221 DN NI ,ITIDN Y INAN ,1TID IMIN Y INAN (DY IAK NN NDINA 00
NPNa Nt 1 0% NN ,DMNT AW NND MDY RYM

There was a groom who came before Rabban Gamliel bar Rebbi. [The groom] said to
him: “My teacher! I cohabitated but I did not find blood! [The bride] said to [Rabban
Gamliel bar Rebbi] said to him: “My master! I was a virgin!” Rabban Gamliel bar

63. Wachsman, Taimud Bavii Tractate Ketubor The Schotrenstein Edition.
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Rebbi] said to them: Bring me the cloth that you cleaned yourself with after you
cohabitated. They brought him the cloth. He soaked it in water and washed it and
found several drops of blood on it. Go and enjoy your acquisition!*’

The claim of no blood is a stronger than a claim of finding an open entrance. This is because
actual, physical evidence that should be produced during first-time intercourse was not produced.
Thus, there is a clear lack of physical proof and because of this, the husband can make his claim
with some credibility. However, Rabban Gamliel the Elder’s response to the groom and bride
indicates that this type of claim (like the claim of an open entrance) is subject to human error.
Here, the claim of the wife is believed over the claim of the husband and the rabbi’s test proves

this.

Because this tradition is associated with a Palestinian rabbi, the Babylonian rabbis discuss

whether this practice could be carried out in Babylonia:

BT Ketubot 10a-b

NOW YITM Y INK DIN TIAYI I 1IN DWN 11D RPTIAN NA1T 12 IR KON D NN
LNDININ 1YY N1AyNn LYinn Ay DINN N, DNOY D120)

Huna Mar son of Rava of Parzakya said 10 Rav Ashi: We should do this. He said to
him, “*Our pressing is like their simple laundering. And if you say we should press it,
the [pressing] stone rubbing over it would remove [the stains].

64. Wachsman, Talmud Bavli Tractate Ketubot The Schotiensiein Edition.
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The Babylonian rabbis conclude that unfortunately, this practice would not work in
Babylonia. Thus, they are left without a method of uncovering bloodstains. [And yet
by implication they approve of the earlier tradition]. **

A second example follows:

D NINKRL,DTINANYND K21 NOYA ;120 11D AN, ONOONA 2T NPY ROKT XN
12NN L, N0 DNN NN NNX,MNaY N Y INIAN nNY K IX NN MY L0
K21 NN AN LT 1IN PN NYINA LTI DN NV ) YW an ' Yy 12w
NP N Y K LT NN N

There was a groom who came before Rabban Gamliel bar Rebbi. He said to him: My
teacher!, I cohabitated but did not find blood. [The bride] said to [Rabban Gamliel
bar Rebbi|: My teacher, | am still a virgin! He said to them: Bring me two female
slaves, one a virgin and one a non-virgin. They brought the slave girls to him and he
seated them on the opening of a wine barrel. In the case of the non-virgin, her
breath was fragrant from the aroma of the wine that had permeated through her,
while in the case of the virgin, her breath was not fragrant. He then seated [this]
bride on the wine barrel as well and found that her breath was not fragrant,
demonstrating that she was still a virgin as she claimed. He said to [the groom]: Go
and collect your acquisition!®

This story is similar to the previous one. In both cases, the husband brings a claim, the woman
refutes her husband’s claim, and is put to a clinical test, which exonerates her.' In this situation,
(theoretically) the presence of the hymen would block the scent of wine from penetrating the

woman’s body and coming forth from her mouth. [f the hymen were absent, the scent would

65. Wachsman, Talmud Bavli Tractate Ketubot The Schotienstein Edition.

66. Wachsman, Talmud Bavli Tractate Ketuboi The Schouenstein Edition.
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come into the body and out through her mouth. In the case of the accused bride, her hymen
blocks the scent and she is exonerated. Here again, the rabbis are showcasing a situation in which

the wife’s claim of virginity is preserved and the marriage remains intact.

It is noteworthy that three of the four stories are apparently of Palestinian origin and yet, all four
stories are preserved in the Babylonian (and not in the Palestinian) Talmud. This shows that
these alleged Palestinian sugyot exemplified values and lessons that were important to the
Babylonian amoraim and redactors of the Babylonian Talmud. It is also possible that these
Palestinian sugyot do not have parallels in PT and that hat they were created in Babylonia-—thus

reflecting Babylonian interests—and attributed to Palestinian amoraim.

These anecdotes show that rabbis had successfully deterred husbands from making false claims
and unjustly taking their wives to court. The rabbis also show awareness of the tension between
law as it is written in Torah and law as it is carried out in people’s lives. These stories, coupled
with the Talmud’s attempts to limit the viability of R. Eleazar’s ruling, show a textual

progression from stringency to a place of compassion for and leniency towards women.
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Conclusion

The motzei shem ra is a legal issue with limited applicability outside the Biblical world. I say
that because there is no anecdotal or other evidence that such a case was actually brought to trial.
While discussions of adultery continue from the Babylonian Talmud into the law codes, the
moizei shem ra ultimately blends into the background of these larger discussions of sexual

conduct among married and non-married individuals.

As evidenced from my thesis, the morzei shem ra begins in Deuteronomy 22:13-21. It is couched
among a series of laws pertaining to sexual conduct among married and non-married individuals.
From its original Biblical context, the tannaitic scholars, through Mishnah, Tosefta and Sifre
Devarim, attempt to understand and adapt the legal proceedings for dealing with an accused
wife, her accusing husband and their respective witnesses to their own time periods. Through this
analysis, a detailed discussion emerges (primarily) in tractates Sanhedrin and Ketubot. Tractate
Sanhedrin debates whether the case should be tried in a monetary court or a capital court. While
the PT Sanhedrin preliminarily debates the issue, BT Sanhedrin goes into great depth, examining
the possible reasons why the case should take place in one or the other court. BT Sanhedrin also
discusses the reliability of witnesses and the importance of respecting judges. PT Ketubot

addresses issues a breath of issues concerning the types of women who are considered virgins,
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what kind of ketubah each woman receives and how this would ultimately be affected in the case
of an accusation. In each instance, the PT Ketubot atternpts to categorize and classify women
into “virgins” and “non-virgins” depending on various sexual and non-sexual acts that may have
rendered them lacking the proper signs of virginity. PT Ketubot also addresses where and how
various categories of women should be punished (i.e. in the doorway of their father’s house, in
front of the city gates etc) depending on their conversion status (if they are the child of a convert)
and the nature of their primary family unit. BT Ketubot expands upon all of the issues raised in
PT Ketubot, looking for further reasoning and stronger legal grounds upon which this case would

or could be brought to court.

In both Sanhedrin and Ketubot, the amoraic scholars distance themselves from earlier tannaitic
opinions in an attempt to limit the possibility of this accusation actually being brought to trial.
Both tractates, introduce theoretical issues and anecdotal evidence to support the preservation of
the marriage and to keep couples away from divorce. By resolving the question of virginity
before adjudication, the rabbis also restrict the possibility of the accusation resulting in capital

punishment (either for the wife or the perjuring witnesses).

In BT Ketubot 45a Rava says:
LN NTNT VY DY XX INRY

The case of the defamer is different for it is an anomaly.

In many ways, Rava’s statement exemplifies the subject of the motzei shem ra: it is a legal issue
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that for all intents and purposes is laid to rest in the amoraic era. Through the evolution of the
motzei shem ra from Biblical through the tannaitic and amoraic writings, the rabbis dilute the

issue until it blends into the background ot more general marital law.

When seen in the broader context of the development of rabbinic law, the rabbis deal with the
motzei shem ra like they deél with other vulnerable individuals (particularly women). In these
cases, the rabbis reinterpret and revise the Biblical law to reflect their sense of morality and
justice. For example, in the case of the sotah, the rabbis move to limit the ability for a man's
accusation to the ritual of drinking the bitter waters only to women "who were highly likely to be
guilt of what their husbands suspected them of. Like the case of the motzei shem ra, the rabbis

state that if the case is to be viable, a proper warning must be issues by the husband in front of

,witnesses. Mishnah Sotah 1:2 states

17PN XN P19 NVIp N2on nivn

NIMN XN TV Y D12 Y wAK DY 1ATH DN DIY 92 1Y NN DD NXIpn XD
NNMDN NNNIL T2 1Y NN 1NDN 1Y 1y N2 NMana 91289 nmm nnad
(NN KXY NNOIN NN DX NN 219RY Mo nntad

How does he warn her? If he said to her before two witnesses: Do not converse with
so and so, and she conversed with him, she is still permitted to her husband and may
cat terumah. If she entered a hidden place with him, and remained with him long
enough to become defiled, she is forbidden to her husband and forbidden to eat
rerumah.”

67. Kehati, Mishnah Seder Nedarim: Nazir: Sotah. Vol. 2.
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Judith Hauptman cites the addition of warning as one of the examples in which the rabbis sought
to re-work the Torah text, and limit its application because it was unfair to women. She writes,
"Those who agree that the rabbis interpreted the Torah may disagree, that their motivation was a
concern for women. Some may argue, for instance, that the rabbis concern was for justice, a
cause they pursued with a passion. I would answer that these concerns are essentially the
same."* Hauptman goes on to show how the rabbis attempted to restrict the application of the
sotah ritual out of concern for the moral problems the ritual represented and discriminatory
nature in which the punishments are carried out. I believe that Hauptman's reasoning applies to
way in which the rabbis treat the subject o the motzei shem ra, and claims against virginity in
general. As evidenced in my evaluation of the material, the rabbis more further away from
adjudicating the motzei shem ra and closer to just and fair treatment of the new bride. In
conclusion, the motzei shem ra is one example of the rabbis quest for justice and (relative)
equanimity for women (another vulnerable figures) by re-interpreting the Biblical laws to adhere

to a more modern context.

In the case of the stubborn and rebellious son, BT Sanhedrin 71a states, "there never was a ben
sorer u'moreh (stubborn and rebellious son) nor will there ever be one in the future. And why
then was the law of ben sorer u'moreh written in the Torah? God said, "expound the passage and

you will receive reward for doing s0." The case of the stubborn and rebellious son is a second

68. Hauptman, Rereading the Rabbis. p.18.
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example of how the tannaim and amoraim rework Biblical law in order to protect a vulnerable
character. Rather than examining the possibility that this case was actually existed, the rabbis
reduce the situation to legal fiction. In the case of the ben sorer u'moreh, studying and

examining the law is enough.

Like the sotah and the ben sorer u'moreh, the case of the motzei shem ra becomes nearly
impossible to adjudicate through the limitations and restrictions of the tannaitic and amoraic
rabbis. At the end of this thesis, the message that most profoundly resonates with this topic are
the words of Rabban Gamliel, who says to a concerned groom, “Go and collect [i.e. be happy
with] your acquisition.!” Like Rabban Gamliel, the amoraim were most concerned with

preserving marital unity and allowing the anxious new husband a chance to become happy with

his bride.
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