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Introduction




Though its name gives no indication, Congregation
Beth Shalom of Tamal, California 1s not a typical synagogue.
It does not hold regular Shabbat services; 1its membership
consists of about fifty men, who meet Tuesday mornings in
thelr own small building, a pink-stoned institutional
structure. The synagogue 1s no more than one hundred
yards from the edge of San Francisco bay, but there 1s no
view of the water. It 1s blocked by a wall, some thirty
feet high, and though it has a gate it is not easy to pass
through. For Beth Shalom is the Jewish congregation of
San Quentin prison, and its members are éll inmates serving
time for crimes committed in Californla.

From the fall of 1974 until the following summer I
served as a Jewish chaplain at San Quentin prison, where
1 spent one or two mornings a week with Congregation Beth
Shalom. San Quentin is a maximum security prison and its
inmates have nearly all been convicted of serious crimes,
ranging from armed robbery to kidnapping and murder; the
Jewlsh inmates are no exception to this rule. During the
year 1 spent working with these lnmates six were released;
a year later four were back in prison. Though I was some-
what surprised at this, it was not a cause for wonder
among the prison population. Though the national rate of
recidivism is about thirty-five per cent, the majority of
inmates at San Quentin have served time before. They have

come to expect most of those released eventually to
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return, and they usually do.

The Department of Corrections of the State of Cali-
fornia operates with a system known as indeterminate
sentencing. Under this system all inmates in the state
prisons are technically serving life terms. Though guidelines
for release are established by the courts, the power to
determine the exact date of release rests only with the
Adult Authority, the state's parole board. The theory
behind indeterminate sentencing rests on the belief that the
lengtn of time an individual inmate spends in prison
must be determined by his rehabilitative progress. The
court cannot know this at the time of sentencing, but the
Adult Authority 1in its yearly review of the inmate's
activities and counseling reports is expected to have this
knowledge. Based on this information, when a man 1is
sufficiently rehabilitated he is released.

When indeterminate sentencing was first instituted
in the late 1950's 1t was viewed as a victory for prison
reform. But now the same people who worked for its Iinception
are fighting for its removal. They claim the Adulty Authority's
actions are arbitrary. A negative decision by the parole
board can only be appealed to the same board; 1t cannot be
taken to court. Rehab;iitation, it is argued, is subjective.
The psychological counselors' reports only attest to the
fact that some inmates are sufficlently intelligent to learn

how to play the game and give correct answers, but they




offer no real proof of rehabilitation.

There 1s more that one might offer, both by way of
criticism and defense. It 1s only one example of how even
people on the same side of the fence disagree on the
necessary methods of achieving prison reform. The issues
are not limited to the difficulty of measuring rehabilita-
tion. They include the methods and programs of rehabilita-
tion, the treatment of inmates and the very function of
prisons themselves. If the gozl of our penal institutions
is punishment, they have all provided a measure of success,

but if the intent is to reduce crime and return former

convicts to a productive life in general soclety, then
they have all In various degrees failed us.1

A year at San Quentin has not made me an expert on
prisons. But 1t has taught me enough to know that most

experts are unsure of exactly what they want to achleve.

There 1s considerable difficulty in formulating any single
philosophy to guide our penal institutions, much less
determining the policles and programs that need to be
implemented. The problems and inequitles of our prison
system are abundantly clear to anyone who has served time

in prison, and they are slowly becoming apparent to our
public officials. In time it may even become an issue to
engage the attention of the general publlie, and their concern
may demand a complete reevaluation. Eventually, one may

see a department of correctlions that does just that, resulting




in prisons that rehabilitate criminals as well as punish
them. It is doubtful, however, that the present members of
Congregation Beth Shalom will be among them. For those
currently incarcerated at San Quentin and most other
prisons 1f rehablilitation occurs it will be in spite of

the present penal system, not because of 1it.

Is there a Jewlsh view of prisons? This was a
question I asked when I returned to New York and rabbinic
school. Certalinly, one can see in the maxims and ethical
writings of rabbinic Judaism a concern for the dignity and
life of man that has many applications. Yet, to apply this
general, soclal plicture to prisons could hardly constitute
a legitimate Jewish view, for in such a situatlon it would
not be the Rabbis but the interpreter who actually speaks
of incarceration and rehabilitation. The alternative, of
course, would be to examine the halachic material and let
rabbinic criminal law be the basis for such a presentation.
The difficulty, however, lies in the fact that prisons are a
relatively new form of punishment, and they were not part of
any rabbinic penal system.2 Rabbinic injunctions generally
mandated forms of punishment that a court could administer
in a very brief span of time, ranging from fines and lashes
to the death penality. Punishment was clear and immediate;
rehabilitation seems not to have been a major concern.

Two areas, however, were suggested as belng worthy of




further investigation--the homicide exiled to the city of
refuge and the Hebrew slave sold by the court for thievery.
Both are exceptlions to the general type of punishment

found in rabbinic injunctions, but in the laws dealing
with the exile and the Hebrew slave it is possible to
discern a rabbinic notion of incarceration and rehabil-
itation--in short, a Jewish view of prisons.

Biblical law established cities of refuge where those
guilty of acclidental homicide could find sanctuary. No
description of them is found in the Bible, and one would
assume that they were normal cities with the added quality
of affording asylum. In later writings, however, they are
seen somewhat differently. Under rabbinic law it 1s only
one found gullty of negligent homicide that is banished to
one of the citles, and residence there constitutes his
punishment. Though it is doubtful that the cities of refuge
functioned in rabbinic times, the literature offers a
detalled description of where they were to be buillt and what
they were to provide. Though the term 'exile' carries with
it the image of banishment to the far reaches of the country-
side the cities were to be established only 1n populous
areas, and in that sense it was certainly not banishment
but incarceration.

Biblical law also permitted one found gullty of thievery
and unable to pay the requisite fines to be sold into slavery

for six years. Rabbinic legislation dealing with such a




slave 1s extensive. It is concerned not only with seeing
that his debt 1is paid and he 1s punished for his crime, but
also insuring that such a crime will not be repeated in the
future. Laws governing his work and treatment during the
period of enslavement actually constitute a program of
rehabilitation.

Though the rabbinic legislation was designed to deal
with only two types of criminals, it is applicable to many
others that are today imprisoned for their crimes. The
following chapters will detail the specific rabbinic
legislation regarding the exile and the Hebrew slave sold
for his theft. From a thorough analysis of this material
it 1s possible to construct the outline of a penal institu-

tion that incorporates the Rabbis' emphases and concerns.
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The Cities of Refuge




Within the Biblical framework the cities of refuge
were established to deal with a particular dilemma.
Biblical soclety, knowing man to be created in the image
of God, could not tolerate the murder of a human being.
While monetary compensation could be accepted for the death
of animals or destruction of property, the only adequate
compensation for murder was the life of the murderer.?’
Therefore, Biblical law mandated that the murderer was to
be turned over to the victim's next-of-kin, the blood
avenger, to be put to death.2 In such a way was the blood
guilt of the victim avenged. Yet Biblical society also
realized that there was an essentlal difference between
one who willfully committed murder and one who did sc
accldentally. In both cases blood had been spilled, and
in both cases the blood avenger had the right if not the
obligation to avenge the death of his murdered relative.
However, in the case of accidental murder the society did
not believe itself obliged to turn the murderer over to
the blood avenger. There still could be no adequate
compensation for the death which took place, and Biblical
law would not insist that the accidental murderer had an
equal right to remain alive. But it would insist that he
had a right to sanctuary from the blood avenger. The cities
of refuge were established to provide such sanctuary.3

It is the intent of this theslis to see 1in the

rabbinic understanding of the cities of refuge intimations
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of a rabbinic notion of prison and imprisonment. Were these
cities considered by the Rabbls to be no more than places

of sanctuary such intent would be misplaced. However,

by the time of the Babylonlan exile the cities of refuge

had ceased functioning, and they were never revived during
the Second Commonwealth;u they remain a part of rabbinic
legal discussion, but with a function qualitatively different
from that of Biblical times. :Under Biblical law the cities’
purpose was to provide refuge from the blood avenger; the
circumstances under which the accidental murder took place
were not an 1ssue. But these circumstances are of major
concern to the Rabbls, for it is theilr understanding that only
a person gullty of negligent homicide is banished to the

city of refuge. If the death were found to be accidental

and without negligence, the accused murderer 1is freed and

the blood avenger has no right to harm him, for under
rabbinic law the cities of refuge exist only for those gullty
of negligent homicide. Once this basic premise has been
established--and it should become apparent further on in

this chapter--it 1s not difficult to recognize punishment

to be the fundamental prupose of the rabbinic notion of

the cit'es of refuge. Considering that under current
American legal statutes one found gullty of negligent
homicide would be sent to prison, it 1s not so unusual to
suggest that the Rabbis' description of these cities might

be employed to derive a rabbinic model of prison. For




in reality that is what they were.

While the following pages will make mention of the
Biblical injunctions regarding the cities of refuge, they
are primari.y concerned with demonstrating through the use

of Mishnaic, Talmudic and other rabbinic writings that only

one gullty of negligent homicide was banished to the_city
of refuge and presenting a rabbinic picture of the city
of refuge. This description will later be used to suggest

a model for contemporary prisons.




The Homicide

Biblical law assigns six cities to serve as cities
of refuge, three east and three west of the Jordan river.
One who 1s gullty of accidental murder is permitted to
flee to one of these cities to escape death at the hand of
the blood avenger. There are two Pentateuchal sections
which define this type of homicide. In Numbers, Chapter 35:

The homicide who has killed a man by accldent...
(Numbers 35:11)

If he attacks a man on the spur of the moment, not
being his enemy, or hurls a missle at him not of set
purpose, or 1f without looking he throws a stone
capable of causing death and it hits a man, then 1if
the man dies, provided he was not the man's enemy
and was not harming him of set purpose. 5
(Numbers 35:22-23)

And in Deuteronomy, Chapter 19:

This is the kind of homicide who may take sanctuary
there and save his life: The man who strikes another
without intent and with no previous enmity between
them; for instance the man who goes 1Into a wood
with his mate to fell trees, and, when cutting a tree,
he relaxes his grip on the axe, the head glances off
the tree, hits the other man and kills him.
(Deuteronomy 19:4-5)

The Biblical injunction deflnes the homiclde who
may flee to a city of refuge as one who, "has killed a
man by accldent," and, through several examples, demonstrates
Just how such an accldent may occur. The Rabbls, however,
have another cuncern, for they wish to distinguish between

two types of accidental murder. It i1s thelr understanding

that one entails banishment to a clity of refuge and one




does not. Employing the phrase from Numbers 35:23, "and
it hits & man," (literally, "and it falls upon him") the
following general principle is formulated in Mishnah
Makkot :

In every case [where the mishap occurred] in the

course of a descent, he must go into exile; but

when not in the course of a descent, he need not

flee into exile.”
Several examples of this general principle are also cited.
These include the downward roll of a roof roller, the
lowering of a cask and the downward descent of a ladder.
In each case, if these downward motions result in the
accidental death of one standing beneath the homiclde 1s
required to go into exile. 1If, however, such an accident
occurs as a result of an upward motion, the homicide 1s
not required to go into exile.

There does appear to be a loglcal reason for this

distinction, although it is nowhere explicitly stated in

the Mishnah. 1In cases where a downward motion 1s involved

one mignt be expected to observe a certain amount of cautlon.

Upon descending a ladder (or lowering a cask or roller)
one would be remiss i1f one faliled to survey the path of

descent., This would not necessarlly be the case, however,

when one climbs a ladder or raises a cask. Thils distinection

becomes more apparent in the closing section of this Mishnah.

Deuteronomy 19:5, presented the example of one killed by

an axe head that comes loose while chopplng wood as a death

13
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that would warrant the slayer to flee to a city of refuge.

Though R. Judah Ha-Nasi takes issue with this, the Sages

concur, but they procede to suggest a situation where the

chopper of wood need not flee:
If the iron slipped from its haft and killed a man,
Rabbl says he need not escape into exile, but the
Sages say that he must do so. If a plece of wood that
was belng chopped [flew up and killed a man], Rabbi
says he must escape into exlle, but the Sages say he
need not do so.

How does one understand the Rabbis' position in this matter?

It would seem that one who ls chopplng wood has the respon-

sibility to maintain a certain control over his axe and
see that his touls are kept in good condition. Surely, ‘l
he would be negligent if he proceeded to chop a trece with a

loose axe head. He does not have the power, however, to

control the flying wood chips that result from his work,

and it 1s his neighbor who would be expected tc execute f

caution and stand out of thelr range.

Finally, in Mishnah Makkot 2:2, we have another

example of the Rabbis distinguishing between two types of
accldents. Having established the rule that one, who by
throwing a stone into the public domain kills another, 1s
required to flee into exile, the case of a similar actlon
occeurring in a private domain is taken up:
If he threw the stone into his own courtyard and killed
another, if he that was injured had permission to
enter, the nther must escape into exile; but if he

did not have permission, the other need not escape
into exile.®




In both cases we are speaking of an accident; the only

thing that would seem to distinguish them is the issue of

negligence. Certalnly one who knows there may be people

in his courtyard is expected to take precautions before
throwing a stone into it. This 1s the example the Rabbis
offer of one who must flee to a city of refuge. When one
also considers the previously mentioned examples, it should
be apparent that not every accidental death warrants exile,
but only those situations in which one 1s able to demonstrate
that negligence was a contributing factor.

Where Mishnah Makkot 2:1, had established the general

principle of downward motion to be the basis of determining
whether one is banished to a city of refuge, such a principle
i{s not taken literally in the Talmud. Rather, 1t 1s
understood as an expression for determining negligence.

Thus, in Talmud Makkot 7b, we are offered the case of a

rung coming locose while a man is going up a ladder. One
Tanna holds that he is liable and the other that he 1s
exempt. This seemingly contradictory response 1s resolved
in the following manner:

Is not the point at issue between them this: That

cne master considers it a downward movement and the
oth»r an upward movement? Not necessarily. It may

be that all agree in considering it an upward movement,
and yet it is not difficult to explain the discrepancy.
...Both versions refer to banishment. The first
version refers to a case where the rung was worm eaten,
while the second verslon to where it was not worm
eaten. [Or I could say] that the latter version

refers to a case where the rung was fixed tightly,
while the former version refers to where it was not
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fixed tightly.lo
It is a death caused by the negligent use of a ladder with
a loose or worm eaten rung that determines banishment;
whether the man was descending or ascending 1s immaterial.

Similarly, there 1s the case in Talmud Makkot 8a,

of one unintentionally causing death by throwing debris
onto a rubish heap:
If the public pass there often, he 1s gullty of negli-
gence; and if the public does not pass there often,
he is victim of mischance.ll
While there may be some debate in this Sugya as to exactly
what conditions would constitute"mischance," there 1is no

doubt that the penalty of banishment must be determined by

finding negligence.




The Blood Avenger

There can be no question that Bibllcal soclety
understood the purpose of the cities of refuge to be a
place of sanctuary from the blood avenger:

The homicide may take sanctuary in any one of these
citles, and hls life shall be safe. Otherwise when the
blood avenger pursued him in the heat of passion,
he might overtake him if the distance were great, and
take his life, although the homicide was not liable to
the death penalty because there had been no previous
enmity on his part. >
(Deuteronomy 19:5-6)12
However, for the Rabbis the purpcse of the cities of refuge
was net simply to provide sanctuary from the blood avenger.
For if it were, we would have difficulty reconciling that
purpose with the following Mishnah:

A father goes Intoc exile for the death of his son, 2
and a son goes into exile for the death of his father.™-

Surely, in situations where the victim 1s the homiclde's

father or son the lssue cannot be escape from the blood

avenger, who would be the murderer's own next—of—kin.lu

The Rabbls understand that that person is required,

nevertheless, to go into exlle. Such a decislon only makes

sense when one recognizes that the purpose of the city of

refuge was as much to punish one guilty of negligent

homicide as it was to provide sanctuary from the blood avenger.
In time, there were even some who argued that the

blood avenger had no right either inside or outside the citles

to slay the homicide. According to these authorities,

17
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had the blood avenger done so, he cou.d have been punished

for murder. In Talmud Makkot 12a:

Mar Zutra b. Tobiah citing Rab said: If a homicide

who had gone beyond the bounds of the city was met

and slain by the blood avenger, the latter is slain

on that account.di>
Thus, if Mar Zutra's citation is to be accepted, by the
time of Rab it had already been argued that the blood
avenger had no more right to kill the homicide than to kill

an innocent man. If such were the case, then the only

purpose served by the cities of refuge would have been to

punish those found gullty of negligent homicide.

For the purpose of this thesisit 1s not necessary
to maintain that punishment was the sole function of the
clties of refuge. However, the fact that rabbinic legisla-
tion required proof of negligence before banishment was
imposed, and also mandated exile for cne who had no need
to flee a blood avenger, suggests that punishment was

certalnly a major function of the cities.




A Rabbinic Description of the Cities of Refuge

Since the cities of refuge were not operational
during the Second Commonwealth it would make no sense for
the Rabbls to mandate, as did the Biblical injunctions,
specific citles to serve as cities of refuge. However,
they were concerred with the nature of the city's lccation,
and this 1s reflected in the rabbinic halachah. The
positlion stated 1n both the Talmud and the halachlic midrashim
is essentially the same; the citles are to be medium-sized
boroughs, established in marketing districts with water
readlly avallable. These three points are to be found in

Talmud Makkot and the Tosefta. In Talmud Makkot 10a:

These cities are to be made neither into small forts

nor large walled citles, but medium-sized boroughs.

They are not established except In places where there

is water; 1if there 1s no water it is to be brought in._
They are not established except in marketing districts.l10

In Tosefta Makkot 3:8:

They are not bullt as large walled clitles or as small

forts but as medium-sized boroughs. They are not

built except in a place wherc there is water; 1f there

is no water it is to be brought in.

...They are not bullt except in a place where there 1is

a market; 1f there is no market, one is to be established.

Similar polnts are to be found in the followlng halachle

midrashim. In Sifre Numbers:

"Cities." I might have thought even large cltles.

But Scripture says, "[Medium-sized] cities.” I might
have thought even villages. But scripture says,
"[Medium-sized] citles." Thus we learn they must 18
contain marketing places and the means for livellhood.~

19
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In Midrash Tannaim:

"He snall flee to one of these cities and live."...
What does Scripture mean by, "and live?" Do things
for him that will enable him to live. Thus Scripture
teaches that these boroughs are not to be established
except in marketing districts and places with water.l19

In Sifre Deuteronomy:

[Medium-sized] cities and not small forts. [Medium-
sized] cities and not large cities. [Medium-sized]
cities and not villages.?

While the cities of refuge are envisioned as medium-
sized boroughs, they are understood as being built in
populous areas. Should the general population decrease,
additlonal people are to be settled in thelr place.

Should there be a decline in the population of the citles
themselves, they are to be replaced by people from the

various levels of society--members of the priestly class,

Levites and Israelites. In Talmud Makket 10a:

They are to be established only in populous districts.
Should the population decrease, others are to be brought
in. Should the residents of the cities decrease, 3
Cohanim, Levites and Israelites are to be brought in.<1

And in Tosefta:
They are not to be built except in populous districts.
If the population decreases, cthers are to be brought
in to take their place. Should the residents of the
cities decrease, Cohanim, Levites and Israelites are to
be brought in,22
Thus, the rabbinic legislation is clear in its understanding
that the cities, while not large developments, must be of
sufficient size to permit its residents to live. The basic

necessities, water and marketing facilities, must be present.




Though the homicide's movement is confined to the city
boundries, by locating it within a larger, populous area
he is permitted at least partial involvement with the
activities of the world around him. The importance of this
is emphasized by insisting that, should the population
decrease, others are to be brought in.

Though the leglislation presented above would seem
to mandate all the requirements necessary for survival in
the city of refuge, there are several sources which suggest
further things to be done on behalf of the homicide. It
is not enough that he simply be provided with a place to
sleep, in Tosefta we are told,

Build him a house, that he may dwell there. As it 1s
written, "that he may dwell there."23

And, as can be seen from the following passages 1in the
Talmud, the necessities of life included not only a house:

It is taught, a disciple who goes Into banishment is
Joined in exile by his master.

R. Johanan said: A master who goes into banishment
1s joined 1in exile by his college.2h

Formal study and teaching, though perhaps unnecessary for
mere physical survival, were clearly seen by the Rabbis to
be an important part of life, and were not to be excluded
from the cities of refuge.

In addition to specifying those items the clities of
refuge must provide, the rabbinic leglislation also contains
a number of prohibitions. Unlike the regulations concerning

the clty's size and locatlion, these prohibitions are not

21
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repeated throughout the literature. One is able to draw
some tentatlive conclusions about the underlying nature of
what 1s prohibited, but only with reservations. They
seem to be divided into two general categories, the first
proscribing certaln amenities that, though easily found
in a normal city, might not be thought appropriate to
clties designated as penal Institutions. Among other

things the following citation in Midrash Tannaim forbids

luxurious houses or gardens:

They shall contalin neither stone heaps, dung heaps
nor luxurlious houses, nor anything like them. It is
sald that the citlies of refuge are to have neither
inclines nor declines, orchards nor gardens. For
Scripture says, "llve," to teach us that there may
only be markets necessary to sustaln 1ife.25

And in Sifre Sutta, one finds the following similar prohi-

bitions:
Within the citles of refuge you may not estabiish
parks or gardens, stores or taverns, or luxurious
houses.?
Though 1t is easy to understand a prohibition against
parks, gardens taverns and luxurious houses, 1t 1s not to
be found in other sources dealing with the citles of refuge.
t may be that the Rabbls were divided as to how limited
the cities were to be, and it 1s possible that Midrash

Tannaim and Sifre Sutta reflect a more stringent view.

While the Talmud and Tosefta also prohibit certain
activities, they are much more narrowly defined, and they

also offer reasons for the prohiblitions. In the Tosefta:
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They may not make oil presses or traps, according to
R. Nehemlah. But the Sages permit.

...Neither rope nor glass may be manufactured in the
citles, so that the blood avenger will not become
accustomed to regular visits there.27

And in Talmud Makkot:

There shouid be no traffic in arms or traps, according
to R. Nehemiah. But the Sages permit. They agree,
however, that traps may not be set there, and that
ropes are not to be manufactured, so that the blood
avenger will not become accustomed to regular visits
there.28
Though, as the two different versions of R. Nehemiah's
statement point out, there may have been some confusion
as to exactly what activities were forbidden, it is still
possible to suggest a tentative theory that binds these
prohibitions together. The Rabbls recognized a need for
the city of refuge to be included in the commercial and
economic life of the larger geographic area, for only in
this fashion would 1ts inhabitants be able to live and still
remain within the confines of the city. However, they were
also concerned that the city not become so large as to
attract great numbers of outsiders, and so the above
prohibitions may be understood as a means of preventing
the city from becoming a commercial center. Factories for
the manufacture of specialized products usually require
4 larger market than that avallable from the local populace.
By limiting thelr establishment, the rabbinic legislation

also limits the numbey of people that will need to visit

the cities of refuge.
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It 1s also important to note the types of products
forbidden by the Rabbis--the manufacturing of arms, traps,

rope and glass. The first two items clearly may be used

to kill another person, while rope and glass could be fashioned
into weapons with little difficulty. Whatever the exact

cause of the murder which brought the homicide to the city

of refuge In the first place, the rabbinlc legislation 1s
concerned with limiting the possibility of future deaths

within the city. This can be best achleved by prohibiting

implements of death. Both the Talmud and Tosefta passages
indicate that such prohibitions are offered so that the

blood avenger will not become accustomed to regular visits.
Certainly, it is difficult for a man to confront the murderer
of his relative, and the cities should not become such
important commercial centers so as to require the blood
avenger to travel there frequently. PEut Rashi suggests

that the blood avenger may still be intent on killing the
29
murderer of his relative, in spite of the legal consequences.d'

Therefore, while it is possible to check hls possessions
upon entering the clty, it 1s also necessary to insure
that he will be unable to obtain a weapon within the city
ltself,

Finally, i1t 1s possible that the prohibitlon against
thhese specific items may be understood in a slightly
different manner, one that would also explain the prohibition

of inclines and declines mentioned above in Midrash Tannaim.
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While the city of refuge was expected to provide all that

was necessary for one to live, it still forced a man to

remain within 1ts confines for the rest of his life. For

some that alone might have been enough to contemplate

sulcide. Weapons could not only be used against another

but on oneself, and ropes could easily be employed to hang
oneself. Bulldings of any substantial height necessitated
stalrways, Inclines and declines, and presented the possibility
of a man Jumping to his death. While 1t was 1impossible to
totally prevent suicide, it was possible to make it difficult,

and one might see these prohibitions as doing just that.

N




———

26

Release from the Cities of Refuge

While it is understood that no court or individual
has the authority to release a homicide from the city of
refuge, Biblical law recognizes one situation in which the
man is permitted to leave, and that is upon the death of
the high priest:

The community shall protect the homicide from the
vengeance of the kinsman and take him back to the city
of refuge where he had taken sanctuary. He must stay
there till the death of the duly anointed high priest.3°
In both the Biblical passage and the Mishnaic references
such an Injunction seems similar to a general amnesty
that might be declared at the coronation of a new monarch.
It is here understood to be appliicable only to those who
were exlled during the term of the high priest who died.

Since in Biblical Israel the high priest embodied
certain redemptive qualities that no other could possess,
it was understood that his death could effect a level of

atonement unattainable by an ordinary man. This notion is

echced in the following passage found in Sifre Numbers:

R. Meir says: A murderer shortens the life of a man,
while the high priest lengthens the man's life.

Rabbi says: A murderer defiles the earth and causes
the Divine Presence to withdraw, while the high priest
causes the Divine Presence to dwell with man on earth.
Is it not logical that he who defiles the earth should
remain before he who causes the Divine Presence to
dwell with man on earth?31

This unigue power of the high priests seemed to be

the cause of some motherly concern as reflected in Mishnah




Makkot 2:6:
Therefore did the mothers cof the high priests provide
for them [the exiles] food and clothing that they should
not pray that their sons should die.
While the priests' mothers may have been involved in such
activities thelr reason for doing so is a topic of discussion
in the Talmud. It is difficult for the Rabbis to accept
the notlion that the prayers of the homicides could have

any efficacy. In Talmud Makkot lla, an alternative exlana-

tion is offered:

Said a venerable old scholar: I heard an explanation

at one of the sessiocnal lectures of Raba, that [the

high priests were not without blame, as] they should

have implored divine grace for [averting the sorrows

of] their generation, which they failed to do.33
Thus, it 1s here understood that the high priests had a sort
of moral obligation to try to avert the evils which occurred
during their time, and the action of the mothers is meant
to offset any fallure of their sons in meeting such obligations.

It 1s possible to see both in this passage and in

the above Mishnaic passage an underlying concern of the
Rabbis that the ruling authorities, represented by the high
priests and even their mothers, continue to be aware of
those banished to the cities of refuge. As leaders of
society the priests must accept partial responsibility
for the crimes of the homicides, and this responsibility
does not end when the court passes sentence. The gifts of

the mothers are symbolic of the concern for the exiled that

those outside the cities of refuge are expected to have,
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sSummary

Though the cities of refuge were designed to serve
as punishment for those guilty of negligent homicide the
rabbinic legislation is clearly designed to insurc that
life within the clities comes as close as possible to approx=-
Imating 1ife In a normal society. While 'medium-sized'
is hardly a precise term, the intent of such an injunection
is to permit a level of activity and interaction unavailable
In a small village. Though confined within the cities, by
requiring that they be located in generally populous areas
the Inmates are afforded a certain amount of contact with
the outside world that would not be possible in remote areas
of the country. The importance of this is stressed In the
rabbinic legislation by insisting that new people be settled
In the area should a decline in the population occur. By
mandating that all elements of society be included--Cohanim,
Levites and Israelites--the Rabbis intend that both the
citles and the outlylng areas resemble the general world
and not simply one segment of it.

The rabbinlc proscriptions are intended to prevent
the city from becoming a commercial center for the surrounding
communities. But while the manufacturing of speclalized
products is prohlbited, marketing places are specifically
required. Marketing places must here be understood as

small stores and workshops and so In this sense the
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cities are expected to provide the necessities of life and
give a measure of self-sufficiency. While luxurious
items, parks and gardens are not allowed, the spartan
quallty of the cities is still intended to permit a certain
normalcy and individuality !n 1life. The resident 1s not
consigned to a cell-block or barracks but is given a
separate and private domicile. Thus, both the working
facilities and the residences are designed to encourage
a diversity and variety of life within the citles of refuge.
Finally, one might see in the rabbinic discusslon
of the high priest's relation to those confined to the
cities a concern that the society not forget the exiles.
The authorities' responsibilities are two-fold. The cities
are establlished and the courts are requlred to Ilnsure that
the guilty are removed from society and punished. Once
this is accomplished, however, equal concern must be glven
to thelr life within the cities. Though Incarcerated they
remain human beings and as such they are entitled to
humane treatment. The soclety 1s no less obligated to

insure thls than it i1s to convict the gullty.
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The Hebrew Slave




The rabbinic legislation dealing with the Hebrew slave
i{s concerned with a very particular type of crime and punish-
ment. Rabbinic law recognizes the right of a court to sell
a man into slavery for a period of six years if that man is
found gullty of thievery and is too poor to make monetary
restitution. Involuntary servitude is not a common form of
punishment in rabbinic law; this is the only example to be
found. Though it 1s the intention of this thesls to see in
the material dealing with the Hebrew slave a rabbinic model
of both criminal punishment and rehabilitation, it also
recognizes the danger in making too sweeping a gzeneraliza-
tion based on only one specific source.

Nevertheless, the Hebrew slave 1s a particularly
appropriate subject when speaking about crimes of a non-
violent nature that are obviously influenced by soclial condi-
tions. In this area it is possible to suggest that there is
a fairly well-defined rabbinic view that includes--though the
word 1s never explicitly stated--rehabilitation as well
as punishment. This view 1s most clearly reflected in the
legislation dealing with the Hebrew slave, and it 1s bolstered
by the fact that the same legislation is held by differing
schools of rabbinlc thought.

In cases of theft both Biblical and rabblnic law are
primarily concerﬁed with seeing that either the stolen goods
are returned or replaced. Additional fines serve as both a

deterrent and a form of punishment. In the case of one who
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is too poor to make restitution these same concerns are also
operative. The rabbls, however, are cognizant of the fact
that one who is in such a state of poverty faces additional
difficulties. 8Six years of servitude might well repay the
victim whose property was stolen as well as punish the

thief himself, but it does not necessarily take notice of
the social and economic conditions that may have prompted
the theft in the first place. Therefore, much of the
rabbinic legislation concentrates on the treatment of the
Hebrew slave. Inherent in this concern is the recognition
that six years of involuntary servitude can produce varying
results. If the Hebrew =lave 1s 1lndeed only a slave, the
end of his term may find him further alienated from soclety
and economically no better coff than when he committed his
crime. However, if care is taken during these six years to
see that the Hebrew slave 1s prepared to return toc society
and to support himself financially, one may see the terms of
servitude as rehabilitating the thief as well as repaying
the victim. It is the latter poslticon which seems to be
reflected in the rabbinlc legislatlon.

A program of rehabilitation begins wlth the basic
recognition that the criminal is stlll a human being, and
as such 1s entitled to dlgnity and respect. Punishment
need not be vindictive, and it is no service to soclety 1if
the conditions of incarceration turn the criminal into an

animal. In most cases the criminal 1s already at the margi-
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nal end of soclety. In order for him to become a produc-

tive member of soclety it 1is necessary that he have both a

sense of self-worth and the abllity to support himself

upon hls release. This notion of rehabilitation can be found

in the rabbinic legislation dealing with the Hebrew slave.
The following pages present the Biblical injunctions

regarding the Hebrew slave and the rabbinic legislation

that arises from those injunctions. An analysis of this

material should make apparent the above assertions.
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The Biblical Concept of the Hebrew Slave

There are three sections in the Pentateuch which make
reference to the Hebrew slave and form the basis of a rabbinic
understanding of the laws governing one who 1s sola into
slavery for his theft. In Exodus, Chapters 21 and 22, one
finds mentlioned the requirements of restitution in cases of
thievery. Included is the case of one who 1s too poor to make
such restitution:
When a man steals an ox or a sheep and slaughters or
cells 1t, he shall repay five beasts for the ox and four
for the sheep. He shall pay in full; 1if he has no means
he shall be sold to pay for the theft. 1
(Exodus 22:2-3)
While an Israelite may sell himself into slavery and be similarly
designated, the laws regarding the Hebrew slave are understood
to be equally applicable to one who has come to such a state
by beling forceably sold for his theft. It is this case of
Hebrew slavery which is being examined here.
This same section in Exodus contains the following
rassage which begins to define the Hebrew slave's conditions
of servitude:
When you buy a Hebrew slave, he shall be your slave for
six years, but in the seventh year he shall go free and
pay nothing. If he comes to you alone, he shall go away
alone; but if he is married, his wife shall po away
with him. >
(Exodus 21:2-3)

The Hebrew slave 1is thus understood in a manner qualitatively

different from that of a Canaanite slave, the rabbinic term
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for a normal slave. Hls length of servitude is clearly defined

as six yezrs after which time his freedom is automatic.
Unlike the Canaanite slave, he is not required to buy his
freedom, and his master may make nc claims on his wife once
the perlod of servitude has ended.

This distinction is further delineated in the relevant
passages 1n Leviticus which deal with the conditions of his
servitude:

When your brother 1s reduced to poverty and !s sold to you,
you shall not use him to work for you as a slave. His
status shall be that of a hired man or a stranger lodging
with you. ;
(Leviticus 25:39-40)7

Because they are my slaves whom I brought out of Egypt;
they shall not be sold as slaves are sold.

(Leviticus 25:&2-“3)u
But your fellow Israelites you shall not drive with
ruthless severity. -
(Leviticus 25:46)"°

From these passages 1t becomes apparent that, while the text
speaks of the Hebrew slave, it does not envision the conditions
of slavery that one might normally asscclate with the word.
Rather, his conditions are likened to that of a "hired man,"
Impiying a relationship more closely egqulivalent to that of an
emp.loyer to his employee than of a master to hils slave.

Unllke a Canaanite slave the Hebrew slave may not be worked
with great severity, and, based on the above pascages, it

#ven appear:s that the manner In which he was sold into slavery

was understonod as different from that of a Canaanite slave.
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Finally, in Deuteronomy one finds an additional reference
to the Hebrew slave which partially echces what has already
appeared in Exodus:

When a fellow Hebrew, man or woman, is sold to you as
a slave, he shall serve you for six years and in the
seventh year you shall set him free. But when you set

him free, do not let him go empty-handed. Give to him
lavishly from your flock, from your threshing floor and

yecur wine press., 6
(Deuteronomy 15:12-14)

Agalin the six years of servitude are mentioned. The Biblical
text seems here to take special recognition of the difficul-
ties confronting one who 1s so poor he must sell himself into
slavery or one whose poverty is so great he is unabtle to make
restitution for his theft, and so the master is commanded
to make provisions for him when the term of servitude has
reached its end.

In its dlscussion of the Hebrew slave who 1is sold for
hls theft the Biblical text presents us with a notion similar
toc that of a debtors' prison. A man unable to make restitu-
tlon for his theft 1is here provided with the means of paying
off hls debt, by serving for a period of six years. In no
case 1s the term of servitude envisioned as longer than six
vears. Though Leviticus 25:40, states that the Hebrew slave
Foes free in the Jubilee year, neither 1s the term of servi-
tude normally expected to be less than six years. The Biblical
text seems also intent on distinguishing the Hebrew slave
from the Canaanite slave. His work and manner of employment

is not that of a slave, and one 1s reminded on serveral occaslons
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that he 1s a fellow Israelite and as such deserves special
consideration. This Bibllical description of the Hebrew slave
serves as the basis of the rabbinic legislation dealing with

the Hebrew slave who is sold by the court intec servitude for

his theft.
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The Sale of the Hebrew Slave

There seems to be little doubt that, in the eyes of the
Rabbis, all the Biblical verses mentioned above are applicalbe
in determining the law regarding the Hebrew slave who 1is sold
for his theft. It is the court that is now cited as responsible
for the sale and as such one must understand this period of

servitude as the man's punishment. 1In Sifre Deuteronomy:

Seripture says, "And he is sold to you." From this it
is understood that it is the court which sells him to you.7
Similarly, in the Mekhilta of R. Ishmael:

"When you buy a Hebrew slave." The verae refers to one
who 1s sold by the court for his theft.

Clearly, it is the court that must determine when a man is sold
into slavery for his theft. The Biblical text only stated

that when one was unable to make restitution for his theft

he was sold, but the Rabbis are more preclse in outlining the
procedure for the slave's sale.

First, 1t is understood that the value of hls theft

has a part in determining whether he will be sold. 1In the
Mekhilta of R. Ishamel:

"Then shall he be sold for his theft." Not for less nor
for more. R. Judah says: If what he stcle 1s worth less
than he is, he 1s not to be sold. If what he stole is
worth more than he is, the one from whom he stole has the
choice of either having him sold or receliving from him

a note of indebtedness. R. Ellezer says: If what he stole
is worth less than he is, he is not to be sold. If what

he stole 1s worth more than he is, 1t is enough for the
owner to regain half and lose half.9

Both R. Judah and R. Eliezer seem to recognize that 1f the item
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stolen 1s of relatively small value, though i1t be more than
that for wihich the thief can immediately provide compensation,
it does not warrant six years of his labor. It is expected
that the six years of the Hebrew slave's labor be of no more
value than that of the theft. It may in fact be worth less,
and in such cases, according to R. Judah, the victim is given
the option of accepting a note of indebtedness instead of the
six years of service. Presumably, in such a situation the
victim may feel that in this fashion he would be more adequately
compensated for his losses. R. Ellezer, however, does not
recognize this as an option, and bellieves 1t sufficlent for
the victim to receive whatever compensation may come from the
six years of the Hebrew slave's service.

A further limitation is found in the parallel passage
of the Mekhilita of R. Shimon:

"Then shall he be sold for his theft." Sold for his theft
and not sold for fines above the value of his theft,10

Though 1t 1s understood even in the Bibllical text that a thlef

15 required to return the value of what was stolen along with

additional penalties, the Rabbis appear to maintain in this
passage that, should he be able to provide restitution only
for the ralue of the theft, the additional penalties alone
may not serve as grounds for six years of servitude. When
p-aced alongside the statements of R. Judah and R. Eliezer in
the previous passages, one might understand this to further

emphasize thelir point that one sold into slavery is there conly
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if the theft is equal in worth to him. In determining this,
one 1s not permitted to add the penalties as well.

One additional passage is found in Sifra that deals
with the manner in which the Hebrew slave is sold, which, as
stated in Leviticus 25:43, is not to be in the same fashion
as a Canaanite slave might be sold:

He 1s not to be sold as a slave 1s sold: Not placed up
for sale on a back street or put on an auction block.ll

There appears to be concern even in the method by which the
Hebrew slave 1s sold, and a certain dignity is required in the
transaction that would not normally be present in the sale

of slaves. It 1is not done secretively, nor does it take place
Iin the public market, but it is the court that effects the sale
of the Hebrew slave to the one from whom he stole.

Thus, there seems already in the rabbinic view a clear
understanding of the conditions present when one is sold into
slavery by the court. By virtue of the fact that the theft
must be at least of equal value to six years of a man's labtor,
one 18 not sold into slavery for a minor infraction. Although
one who makes restitution for his theft is required to pay
additional penalties as well, this factor 1s specifically
excluded in the court's determination of the loss necessary
to requlire enslavement. We are here dealing with one whose
poverty 1s so great as to preclude even a simple repayment, and
it is quite possible that there is as well the implicit recognition

that the man's poverty may have been a factor in his crime.
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In any case it is to be expected in such a situation that
soclety and the court will attempt to achieve repayment in the
only manner possible, involuntary servitude. At the same time
such a period of enslavement can easily be seen as a form of
runishment for the crime of thievery. What is not so easlly
comprehended, however, is the attitude that the Rabbls take
toward one who 1s so punished. Great concern is placed not
only on the physical conditions of his enslavement but on the
psychological and social attitudes as well. These distinctions
will become most apparent in the rabbinic discussions of the
terms of servitude, but one can begin to discern it in the
proseriptions related to the sale itself. From the beglinning
of the court's involvement there seems to be an attempt made
to preserve in this man some sense of personal dignity. The
Rabbis seem concerned not only that the Hebrew slave repay
nis debt, but that upon his release the conditions that may

have forced him to steal initially will nc longer remaln.
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The Attitude of the Slave

While most of the rabbinic literature concerns itself
with the particular activities and responsibilities of the
Hebrew slave and his master, one specific reference is made
to the respective attitudes of the two men. In Sifra:

Scripture says, "When your brother is sold to you."
Thus, it isunderstood that you conduct yourself toward
him in a brotherly manner. But might 1t not be under-
stood that the Hebrew slave conducts himself in a
brotherly manner? Scripture says, "Slave." Might it
not then be understood that you conduct yourself toward
him as you would toward a slave? Therefore scripture
says, "He 1s your brother." This 1s done in order to
teach us that you conduct yourself toward him in a
brothcrly manner, but he 1s to conduct himself as
would a slave, 12
It is an interesting picture of how the slave and the master
are expected to act. Since 1t involves no specific regula-
tions, 1t is doubtful that the Rabbis intended this to be
an enforcable piece of legislation. Rather, it 1s perhaps
test understood as the attltude of master and slave that
1deally would exist durlng the six years of servitude.
One might also see this as underlylng the particular
regulations concerning the period of enslavement. While the
Rabbis recognize that in such a situation the Hebrew slave
must know hils place, it is not for the master to make him
reallze that he is a slave. Perhaps the Rabbls considered
i1t sufficient that the Hebrew slave no longer had control
over his own life and activities; he was found gullty and

being punished for the crime of theivery. The simple fact
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that he was to spend six years in involuntary servitude may
have been enough to consider himself as a slave.

It is especlally interesting, however, that the
master 1s admonlished to treat him as if he were an equal.
He is enjoined to view the Hebrew slave in exactly the
opposite manner to that with which the slave 1s expected
to view himself. Such an emphasis seems hardly necessary
if the only concern 1s to exact from the Hebrew slave
repayment of his debt. It certainly makes no sense if
punishment is expected to te the primary goal of the period
of enslavement. Rather, one can only understand this
attitude by recognizing an interest on the part of the Rabbis
in the character and the future of the Hebrew slave beyond
the six years of servitude. It 1s an essential element in
preparing the man for his eventual return to socliety, where
he should be psychologically self-sufficient as well as
free of financial obligations. This sense of rehabllitation
along with repayment seems implicit in much of the particu-

lar regulations that follow.
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The Conditions of Servitude

The Rabbis are quite specific as to the type of work
the Hebrew slave may not perform. The first category of
prohibited work 1is generally understood to include the
type of activities in which a regular slave might normally
engage. Though there are several parallel citations,l3
one finds the following in the Mekhilta of R. Ishmael:

"Six years he shall serve." I might have understood

this to mean any kind of service, but Scripture says,

"You shall not use him to work for you as a slave."

From this it 1s sald: A Hebrew slave may not wash

the feet of his master, nor put his shoes on for him,

nor carry his things to the bath house, nor support

him by the hips when ascending steps, nor carry him

in a litter or a chalr or a sedan chalr as slaves do.

For Scripture says, "Your fellow IsEaelites you shall

not drive with ruthless severity.":
As 1s stated in the Midrash itself we have here listed
examples of the kind of work a slave would normally perform,
21. of which the Hebrew slave is not permitted to carry
out. If such activities were thought to be the sole
providence of personal slaves such a distinction would
simp.y be understood as more clearly defining the differences
petween the Hebrew and the Canaanite slave. But one finds

an interesting concluding statement to the above Midrash in

toth Midrash Tannaim and the Mekhiita of K. Ishmael:

But regardipg one's son or student, [such work] 1s
permitted. <

Thus, 1t would seem that the Rabbis' concern here 1is

reflective of the attitude they wish toc see develop between
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the Hebrew slave and his master, and not simply defining
work that only a slave would do. Considering the halachic
emphasis on honor due to one's parent or teacher such
demands might be appropriate if made of a child or a
student. 1In the relationship between a parent and child

the bonds of love and blood might be expected to insure that
excessive demands are not imposed. Though a student might
perform certaln tasks for his teacher that he would not
normally consider, he does so voluntarily. But the rela-
tionship of a child to his parent or a student to his teacher
is certainly not the relationship expected of the Hebrew
slave to his master. Since there are no bullt-in restraints
the master is admonished to treat his slave in a 'brotherly
manner,' and in such a way foster a certaln sense of
equality and mutual respect. While in a different context
such work might demonstrate respect to a parent or teacher,
here 1t would only serve to undermine the development of

the slave's own dignity and self-esteem.

Paralleling the concluding statements in Midrash
Tannaim and the Mekhilta of R. Ishmael, one finds in Sifra
the following alternative explanation for the verse,

"You shall not work him as a slave:"

You may not give him the work of a slave, but you
may give the free man the work of a slave.l

A free man has the cholce of accepting whatever work ls

offered him.~ It is a cholce the slave 1s not permitted,




and for whom it only serves to reinforce the subservient
nature of his position. Because the Hebrew slave's work

Is Involuntary it 1s necessary that it be carefully regulated.
He must provide six years' labor, but it 1s the intent of

the rabblinic legislation that this labor will be infused

with a measure of dignity and worth.

In addition to prohibiting the Hebrew slave from
serving his master in the manner of a personal slave, there
are certain specific occupations that the Rabbis understand
to be similarly prohibited. Though the listings of these
occupations may vary slightly from one source to another, they
all consist of work that would require the Hebrew slave
to serve the public. Both Sifra and the Mekhilta of R.
Shimon trace the basis of this restriction to the passage
In Leviticus 25:40, "He will work with you." 1In Sifra
one finds the following:

"He will work with you." You shall not send him off
to serve others. He should not be Installed as a bath

master for the public or a barber or a baker for the
public.1l7

Nearly the same statement is found 1n the Mekhilta of R.
Shimen:

He is not to be sent to work for another. He should
not be made a bath master, a barber or a baker, all

of whom serve the public. Since I might have thought
i1f he held one of these jobs before being sold it
wouldl e permitted, Scripture says, "He will work with
you."

This principle of service to the master alone 1s also upheld

46
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in the Mekhilta of R. Ishmael and in Midrash Tannaim which

offer several additional examples of prohibited types of
service. The Mekhilta of R. Ishmael forbids the Hebrew
slave from serving as a butcher or tailor, and Midrash
Tannalm adds the occupations of butcher and cistern digger.
In these sources, however, they are considered forbidden
because of their "humiliating" nature. In the Mekhilta

of R. Ishmael:

"Six years he shall serve." I might understand this

to mean by doing any kind of work, whether it is
humiliating or not. Therefore, Scripture says, "As

a hired man, as a settler." Just as a hired man cannot
be forced to do anything other than hils trade, so also
a Hebrew slave cannot be forced to do anything other
than his trade. Hence the Sages salid: The master may
not put him to work in a trade in which he has to serve
the public, as a tallor, bath master, barber, butcher
or baker.+

Except for the proof text and minor differences, Midrash 4
Tannaim parallels the Mekhilta of R. Ishmael:

"He will serve." I might understand this to mean
by doing any kind of work whether it is humiliating

or not. Therefore, Scripture says, "You will not give
him the work of a slave." Hence, the Sages sald:
The master may not put hkim to work as a cistern digger, 1

bath master, barber, butcher or baker.20
There appears to be some question as to whether the Hebrew M
slave may perform one of these functions if it was his
Job prior to being sold. The Mekhilta of R. Shimon specifically
forcids 1t; that of R. Ishmael seems toc command It.zl
Nevertheless, it 1s the Iintent of the Ishmael school

sources to prevent the Hebrew slave from being required

to do any humiliating work. Once the sale has taken place




and the thief has become the Hebrew slave of another, the
emphasis 1s not on how the master may make the most of

the man's six years of labor. Rather, the rabbinic leglsla-
tion 1s designed to prevent the recurrence of the condi-
ticns which led to his crime in the first place. Requliring
the Hebrew slave to perform humiliating tasks might provide
a further measure of punishment, but its effect can only

be to further anger and allienate him. If he 1s to be able
to return to socliety at the end of his term of servitude,
he must have both the attitude and ablilility to perform
useful work. This 1s possible only by requiring that his

work as a slave fosters these qualities.

The rabbinic literature dealing with the Hebrew slave
not only prohibits certain occupations, but it establishes
sertain limitations on the permitted forms of work that the
slave may be assigned. Though R. Jose maintalns the hours
juring which a Hebrew slave works are dependent on his
trade, the Mekhilta of R. Ishmael states that he 1s required
to work only during the day:
"As a hired man, as a settler." Just as a hired man
works only during the day and does not work durlng
the night, so too the Hebrew slave Works only during
the day and not at night. R. Jose says it depends
on hils trade.2?

One need not discount the opinion of R. Jose to recognize

the concern that the Hebrew slave's working hours confirm

to those of free men. With regard to the work 1itself,
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one finds the following in Sifra:
"Do not treat him with rigor." Do not say to him,
'Warm this cup,' if it 1s unnecessary; 'Chill this
cup,' 1f it 1s unnecessary; or 'Plow under these
vines until I return.' You might say, 'It 1is for
my own needs that I do these things.' That 1is true;
it 1s a matter of personal conscience. However
1l declisions of the heart are in sight of God.é
It seems clear from this passage that the Rabbis' emphasis
is on the intent of the work assigned to the slave. The
examples mentloned--heating or chilling a cup or plowing
a fleld--are not necessarily tasks that the Hebrew slave
cannot be commanded to perform. They must, however, be
purposeful. The master is not permitted to make unnecessary

requests only to keep the Hebrew slave occupied. In addition

to belng necessary, accoring to Maimonides, the work
assigned to the slave must have a designated llmit.zu
The master cannot tell him to work until he returns, but
must specify either a particular area to be cultlvated or !
a1 certain hour until which he must work.

The concern again is not so much with the amount ‘
of work the Hebrew slave will perform during hils term of
servitude, but on the attitude it 1s hoped he will develop
towards that werk. He is not expected to be given busy-
work simply to occupy his time. The work must be necessary,
and !n such a manner he may come to develop the feeling
that he 1s providing a useful service. Similarly, his
work assignments must have a designated limit. Though he

15 a slave, in this way he is at least permitted to be
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master over his own labor, knowing at the outset just what
i1s expected of him. In such fashion the slave may also
begin to learn those habits necessary for him to work on
his own once his term of servitude has ended. He must have
a sense of what 1s expected of him, how much time it takes
for him to perform certain tasks and how able he is to
achleve certain goals. It is certainly possible that

the poverty which drove him to stealing in the first place
was due to a lack of these basic work habits. Therefore,
the rabbinic legislaticn places on the master the responsi-

bllity for developing in his slave these elementary abilitles.

He must consider in the assignments he gives the vocational
needs of the slave. It 1s perhaps the clearest statement

made that the six years of servitude, as reflected in every

|

particular assignment, must serve to rehabllitate the

Hebrew slave as well as repay the master.

One of the most striking aspects cof the rabbinic
regulations governing the Hebrew slave's term of servitude

iz that which outlines the living conditions his master {is

required to provide. 1If the primary concern of the Rabbis

were punitive, one would not expect the slave to be given
much mere than that which 1s necessary to sustaln life.
However, the rabbinic legislatlon demands a great deal more.
Though the Blblical text says very little about the master's

support of his Hebrew slave, one passage, Leviticus 25:40,



"He [the Hebrew slave] shall be with you," is interpreted
in Sifra to mandate conditions equal to that of the master:
"He shall be with you." [He shall be equal to you.]

Zqual to you In what you eat and what you drink; equal
to you in wearing clean garments. You should not eat
fine bread while he eats brown bread; you drink old
wine while he drinks new wine; you sleep on a feather
bed whlle he sleeps on straw.éﬁ
This is perhaps the clearest expression by the Rabbis of
how they expect the master to treat his Hebrew slave as a
brother. Though a person 1s an involuntary slave for six
years, hls living conditions are to be the equal of his

master.

Finally some concern 1s voiced about the Hebrew
slave's wife and children during his term of servitude.
The Blbllcal texts only make brief reference to the slave's
dependents. In Exodus 21:3:

If he came in by himself he shall go out by himself; 6
if he 1s married, then hils wife shall go out with him.?

And in Leviticus 25:41:

Then shall he depart from you, both he and his children
with him, and shall return to his own family.27

Implied 1In both these passages 1s the notlon that the slave's

wife and children accompany him during hils servitude.
Though no explicit mention is made in the Biblical texts,
the Rabbls understand the master to be responsible for
supporting not only the Hebrew slave but hls dependents

as well. In the Mekhilta of R. Ishmael one finds the
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following:

"Then his wife shall go out with him." R. Isaac

says: Was she ever brought in that Scripture should
say she shall go out with him? Why then does Scripture
say, "Then his wife shall go out with him?" To tell

us that the master is required to provide for her and
for his children. For it is said, "Then shall he
depart from you, both he and his children with him."
From the law about leaving slavery one learns about

the requirements of entering it.2

The Mekhilta of R. Shimon concurs with this opinion and
further conslders the question of a master's responsibility

should his Hebrew slave marry during the term of his

enslavement:

"If he 1s married, then his wife shall go out with
him." He that 1s responsible for providing for the
Hebrew slave 1s also responsible for providing for

the slave's wife and children. Yet T might have said,
1f the wife and children were with the Hebrew slave
prior to the time the master acquired him, the master
would then be obligated tc provide for them as well,
since the slave would not have been acquired except

on this condition. However, for a wife and children
that came after the Hebrew slave had bteen acquired

the master would not be responsible, since the under-
standing was already established that his obligation !
extended only to providing for the slave himself.
Rather, the master 1s also obligated to provide for a
wife and chilidren acquired after the sliave's sale.
Scripture says, "If he is married, then his wife shall
go out with him." Both possibilities are included
here: a wifs taken prlor to the slave's sale and one
taken after.<?

This Midrash continues, excluding the slave's betrothed

and sister-in-law waiting for Levirate marriage from the
master's obligations, a polint also found in the Mekhilta of
R. Ishmael. It concludes by taklng up the question of the

master's obligation in the case of a slave who married

without hls knowledge:
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I might have thought that he would be obligated to
provide for the wife of a slave who married without
his permission. Scripture says, "He." Just as he,
the Hebrew slave, becomes a slave with his master's

permission, so too is his wife there with the master's
permission. 30

Though the Hebrew slave can only marry during his term of
servitude with the permission of his master, support of the
slave's wife, whether acquired prior to or during his
enslavement, 1s clearly understood to be the master's
obligation. Similarly, the master must support the slave's

children. Whille the Hebrew slave 1s obliged to provide

six years of his labor to his master, he 1s not expected
to abandon his fami_y in order to do so.

The rabbinic legislation 1s concerned with preparing
the man for his eventual return to society. In order to
accompllish thls 1t 1s necessary to do as much as possible ’
to approximate life in a real world sltuation during the i
period of enslavement. It would be nelther approprlate
nor helpful to separate the slave from those most dear to
nim. The presence of his wife and children not only makes

the slavery mcre bearabie, but 1t eases the eventual |

transition to a state of freedom and independence. FKRecog-
nizing that poverty was the cause of his sale in the first

place, the Hebrew slave cannot be expected to possess the

meancs of supporting his family, and so the master 1s required

to assume this obligation. 1In so doing it 1s possible that

the master wlll become more fully aware of the conditions
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that Initlally led to his slave's crime. If, as seems to
be the case in the preceding midrashim, the master has a
responsibility through the work he assigns to his slave

of enabling him eventually to be self-sufficient, he will

now know exactly what it will take to do so.

I SE—
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Summary

Having presented the Biblical and rabbinic material
concerning the Hebrew slave who 1is sold for his theft, it
Is possible to summarize these views and in so doing begin
to discern the concepts underlying them. An analogy has
already been made likening the Biblical institution to a
form of debtors' prison. The Biblical injunctions recog-
nize the following:

1. Thievery 1s wrong and cannot go unpunished.

2. Restitution of the stolen property is necessary.

In a normal case of theft one is required to return the
stolen goods or make repayment cof equal value as well as

pay a fine. When one 1s too poor to repay the value of his

theft he 1s sold %o the injured party. In such a way he will j
te both punished and able to work off his debtt through

six years of involuntary servitude. Though the major empha-

sls of the Biblical view 1s the exacting of Jjust retribu- l

tion, there is the additional concern that one not be forced

ty hls economlc conditions to remaln perpetually a slave.

The term of servitude ls clearly established; the master

is required to furnish material goods to his slave upon

departurs which should at least ald in his achieving a

measure of self-sufficlerncy.

While rabbinic legislation governing the Hebrew slave

evinces similar concerns, one's attention 1s quickly focused
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on the details outlining the master's relationship with and
responsibility to the Hebrew slave, an area not dealt with
in the Biblical material. This legislation may be summarized
as follows:
1. The court determines who is sold for his theft
and establishes certaln pre-conditions. The value
of the stolen goods must at least be equal to the
value of six years' labor. In making such a
determination one 1is not permitted to include any

fines that might otherwlse be levied.

2. Bdth the manner in which the slave is sold and the
"brotherly" attitude required of the master toward
his slave reflect a concern for the Hebrew slave's |

self-esteem.

3. Certain working limits and conditions are mandated.

a. He may not perform the menial functions of a
Canaanite slave.

b. He need not be required to serve the public.
(Though one view holds he is forbidden to do so.)

¢c. He may not be given humillating tasks.

d. His assigned work must have value to his master;
it may not be work given only to keep him occupied.

e. His dally work must be clearly defined in terms

of time or location.
f. His working hours must be similar to those held

by paid laborers.
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b, The Hebrew slave's living conditions are to be
equal to those of his master.
5. The master 1is required to support his slave's wife
and children during his term of servitude.
Though the Biblical injunction stipulates that one

is sold for his theft, the rabbinic regulations are designed
to insure that such measures will not be taken in cases of
petty larceny. The stolen goods must be significantly

valuable to warrant a man's sale into slavery. One 1s only

forced into such conditions if no reasonable alternative
exists for making restitution for the crime.

Having thus tightened the conditions under which a
man 1s sold, the Rabbis concentrate on the relationship
between slave and master. The concern underlying their
regulations seems to be the prevention of a true master-
slave relationship. Though the court can effect the sale
of the Hebrew slave in a dignified manner and admonish the

master to treat his slave in a brotherly fashion, the

Rabbls recognize the danger of involuntary servitude.
Living as a slave for six years may cause a man to become a

slave for the rest of his 1ife. It is therefore necessary

to create conditions under which the master may not treat

his Hebrew slave as a true slave, and to further insure that
at the end of six years he is both economically and psycho-
logleally able to regain his freedom. To this end his work

1s strictly defined. It 15 not enough to keep him from
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performing the tasks of a regular slave. It 1s necessary
to insist that the work he does have value and that his
assignments be clearly understood. In such a way his labor
will be of a similar nature to that of a pald workman,
and, one must assume, he would be able to earn money for
the same type of work after his term of servitude had
ended. Mandating a work schedule similar to that of the
paid laborer can only serve to reinforce this idea.

It may be that by not permitting the Hebrew slave
Lo work 1in occupations serving the public or to perform

tasks of no importance the master will find it necessary

to traln his slave in a new profession and thus further
Insure the man's eventual independence. However, these
regu.ations seem to be part of a second concern found in the
rabbinic materlal. The restrictions regarding the Hebrew
slave's work, combined with the regu.atlons geverning

his living conditions, are designed to insure a greater
contact between master and slave than might otherwlse |
take place. This personal contact between the two men

reems to be a major concern of the Rabbis, and 1t can be

understood as being of a beneficial nature to both. Though

1t 1s doubtful that anything can truly compensate a man for
his loss of freedom, the Hebrew slave's llving conditions
envislioned by the Rabbls are clearly designed so as not

to relnforce his state of degradation nor deepen any animosities

he may already harbor. They may, in fact, suggest to him
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possibilities of a better life that he might strive to
attain upon his re_ease.

One can assume that under normal conditions it is
rare for one 1in the position of master to have contact with
one whose social and economic background is similar to that
of the Hebrew slave. By requiring that he do so in this
situation may make the master aware of problems and difficul-
ties he never encountered. The further insistence that
he support his slave's wife and children can only add to
this awareness. Though it may be hard to see this form of
punishment working smoothly, the rabbinic view of the
Hebrew slave 1s Intended to move beyond the easy dichotomy
of crimina. and victim or master and siave and help both
men to recognize thelr common humanity. Clearly, the
Raobls' legislation 1s concerned «~ith far more than simp.y
punishment and restitution. It is, in fact, a program of

renati’litation.
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Conclusion _
!
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It is generally assumed that a penal institution
wil. serve two functions. It will incarcerate those convic-
ted of crimes so as to both remove them from the general
population and punish them for their misdeeds, and it will
provide some program of rehabllitation that will enable
the inmates upon release to return to useful roles in the
general soclety. The rabbinic legislation dealing with
the exile and the Hebrew slave certainly suggests a model
incorporating both these elements. While this legislation

was never intended to deal with the hardened criminal--

involuntary servitude was not mandated for repeat offenders,
and 1t was not exile but the death penalty that faced one
convicted of willful murder--it certalnly has application

to many criminals whose first offense causes thelr imprison-

ment. Recognizing both this and the fact that the rabbinic

material is more a sketch than a detailed blueprint, it 1is !

nevertheless possible to outline a penal Institution

incorporating the material presented in the previous chapters. 1
Underlying the particular injunctions 1s the recog-

nition that these institutions must strive to be as close

as possible to real-life situations. Incarceration and a

loss of the basic freedom of movement are understood to

be the essential punishment the inmate must endure.

Within the confines of the prison itself, however, life

with its variety and diversity is expected to go on. If

opportunities for work and study are demanded for one who
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is required to spend the remainder of his life incarcerated
they certalnly must be available for those who will ulti-
mately be released. The Rabbls clearly recognize that one
who had difficulty coping with the world in the first place
--and one whose difficulty may have been a contributing
factor to the crime--will not have an easy time returning
after a perlod of imprisonment. Therefore, it 1s necessary
to create a structure within the penal institution that will

make the eventual transition as easy as possible. In this

sense the prison 1s expected to be a model of general
soclety.

The rabbinic leglslation also recognizes the need for
fostering and maintaining a sense of dignity among the inmates.
Though cruel or unclivillized treatment may be seen by some
as being an aspect of punishment, it 1s certalnly not
suggested In the rabbinic legis.ation which limited punlsh-

ment strictly to incarceration alone. If these 1lnmates

are expected to return to general soclety a development of
thelr sense of self-worth is as important as any vocatlonal
tralning. They cannot become respectable members of soclety
upon their release without having a sense of thelr own
value. This can only be achieved i1f great care is glven to
the treatment of inmates as well! as to their training.
Feelings of inadequacy--real or imagined--accompany most

of these individuals to prison; they must be diminshed,

not re-inforced.
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If such, then, are the basic concerns of the rabbinic
legislation how are they to be translated into a concrete
structure? One might begin with the construction of the
prison itself. It 1s expected to be built 1in generally
populous areas and in certaln respects intergrated into the
soclety. The population of the prison itself must be of
medlum-size; 1t cannot number into the thousands, nor
can it be limited to only a few dozen inmates. It must be
large enough to allow for a sufficlient amount of diversity
in activities and interaction, but it cannot be so large

that the individual inmate is simply a number. While

the rabbinic leglslatlon plctured the cltles of refuge |

as beilng self-sufficient, to establish such a goal for
present-day penal! Institutions may not be very practlcal

In a speclalized economy. However, it 1s possible for the

N RE——

prison to provide for lts own needs in areas where outside
cervices offer no great savings or advantages. The prison l
economy and 1ts facilities for work and vocatlonal tralning
must parallel the conditions existing In general soclety
and so be able to compete with them. It 1s often the case
that prison factories manufacture items raning from
furniture to license plates that are purchased exclusively
by the state. While such monopsonistic conditions may
result in great savings to the government, they are hardly
fair to the inmate employees. It 1s the Intent of the

ratbinic injunctions that the prisons foster tralning and
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working skills that are parallel to those found outside.
If upon release the inmate will be expected to compete in
a free-market economy, the prison itself must be a model
for thls. This can be achieved only if prison workshops
and factorles themselves are part of a larger, competi-
tive market.

While the prison is expected to be spartan in design
and without the luxurles found outside the walls, it must
provide those elements necessary for a full life. It 1is
not enough that the inmate is given work, there must be some
varlety to the work avallable. 1t cannot be assigned just
to occupy the time of the inmate, but must have some
Inherent value. The Rabbls recognize that poor economic
conditlons are often a major factor In the crime itself,
Thus, it 1s necessary for the prison to provide vocatlonal
tralning for the inmate wlth no marketable skllls so that
upon release he will be employable. Tt is equally necessary
to provide opportunities for the Inmate with a trade to
continue in that trade.

Inherent in the rabblinle legislation is the recog-
nition that normal Life must permit a certalin amount cf
privacy as well as diversity. It is in this light that
separate houses are mandated for residents of the citles
of refuge. Instead of encouraging a regimen of uniformity,
penal institutions should be designed to permit at least

3 depree of the individuaslty that marks life outslde the
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walls. There must be apartments or rooms that provide the
inmate with some privacy-=-to be by himself or with visiting
fami.y members. It 1s important not only for the mainten-
ance of life within the prison but for the eventual adjust=-
ment to outslde soclety.

In a similar veln the prisons must also provide for
study, distinct from vocational training. Study in and of
Itself 1s also viewed as an essential part of life and must
be avallable. It may suggest opportunities and possibilities
that the Inmate might strive to attaln upon his release
and in that sense be of rehabi!itative value. However,
even 1f it serves only to provide a richness and texture
to physically barren surroundings and so make a life of
Imprlsonment more bearable, it 1s important and must be
a part of any penal Institutlon.

It has been suggested that the rabbinlc legislation
deallng with the Hebrew slave can be viewed as a program
of rehabilitation. Though reference to scme of these
¢_ements has already been made 1t Is Important to look
now at the prison structure and activities from thls
perspective. Central to any rehabllitatlve program Is work
and Job tralning. Care must be given not only to the final
output of any prison shop, but to the particular activities
of 1ts workers. It has already been sald that the work must
te of some value, but It 1s equally Important that the

individual worker or Inmate recognize this. He must have
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some sense of what he 1s producling, especially if he 1is

only one of many working in a factory. The institution

must make clear its expectations regarding the inmate's
lavor. The work does not exist to keep the inmate busy.

He must know what ls expected of him and be encouraged

to develop both basic skills and a pride in his own work-
manship. The ultimate goal must be seen as the development
of a poslitive attitude toward work on the part of the inmate,
which should be accompanied by increasing levels of responsi-
bility. Only thus equlipped, with sufficient skills and
self-esteem, will the inmate be able to make the translition

to the world outside the prison walls.

Though regular family visits are usually permitted
at most prisons, they take place only for brlef perilods
and seldom with any privacy. Some penal institutlons
allow for occasional conjugal visits, but in no way do

any of these rights even begin to approlximate what 1s found

e - . . a.

in normal famlly relationships. The Rabbls were well aware
that maintaining the family unit was Important not only during
the period of incarceration but In easlng the difficultles
that come with release from prison. The Hebrew slave was

not only permitted to bring his family with him when he went
Into involuntary servitude, he was expected to do so. Though
1t 1s quite rare 1n America, in some Scandinavian countries
provisions are made for families of Inmates to live with

them during incarceration. Weekend release programs in some




prisons permlt at least a degree of family unity. Certainly,
the difficulties in making such arrangements are great.
However, the lack of intimate contact with one's family

is perhaps the greatest barrier separating prison life

from the world outside, and everything possible should be
done to reduce it. A semblance of family 1life and the
presence of people who truly care for the individual inmate
must be recognized as an essential part of any rehabilita-
tive program. It not only provides the inmate with a very
real sense of what he is working for and can look forward
to, but it reassures him that he 1s not alone. Sexual and
emotional needs do not disappear when a man is 1ncarcerated.
In most prisons they become manifest in homosexual acts and
retreats Into one's fantasies. This 1s hardly conducive to

normal life within the prison or to an eventual future outside.

The only posslible solution 1s Lo see that these sexual and
emotional needs are met in a normal manner by insuring that 1
the inmate have frequent, prilvate contact with his family. \
The Rabbis were well aware that after silx years of

Involuntary servitude the greatest danger confronting the t
now freed slave was that he might have become--in hls actions
und his mind--permanently a slave. The same danger confronts
anyone who is incarcerated, as long as the quallities that
define a good inmate are In conflict with the qualities
desirable In a free man. Where inmates are forced into a

strict and arbitrary regimen, where they are expected




nelther to question nor to think, there is little hope that
the ex-convict will long remain free. Even though the
Institution of the Hebrew slave and its regulations were
made more difficult, the Rabbis attempted to prevent this
dangerous situation from occurring. The same must be true
with respect to our contemporary penal institutions.

Though their administration may be made more difficult, pri-
sons must encourage the spirits of free men to grow in the
bodles of those incarcerated.

The final word must be given to the relationship
between the government and those incarcerated. The Rabbls
dld not slmply suggest that the leaders of socclety bear
some responsibility for those forced into exile for their
crimes. One could easily argue that all soclety, including
Its leadershlp, must accept an element of blame for the
evils occurring in 1its time. 'fo do so, however, 1z to say
vince all are responsible no one is responsible. Instead,
the Kabbls malntalned that tanglble acts, carried out on
beha f of those lncarcerated, were also necessary. Just
28 the mothers of the high priests sent food and clothing
to the cltles of refuge, someone close toc the seat of power
n our peneration must assume an active and proprietary
Interest In those Ilncarcerated. Members of the outside
soclety will always be able to make thelr concerns known
and their power felt, but those behlnd prison walls must

i.50 have a volce, and it must be heard by those in authority.
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One 1s able to suggest a number of ways by which such a
gereral assertion may be translated into a particular
program. Several states have already appointed official
ombudsmen who serve as consumer advocates. They are not
viewed as impartlal government officilals, bu* rather are
expected to represent only a single constituency in oppo-
sition to the large number of corporate lobbyists. One
might envision the appointment of an ombudsman to operate

In a simllar fashion on behalf of the state's convicts,

especla_.ly mandated to advocate their views. Departments

of correction and parole boards include people from varied
backgrounds but rarely 1s an ex-convict among them. How=-
ever, the Incluslion of someone openly sympathetic to the
cause of those Imprisoned might provide a volce for those
who cannot speak. In such ways 1t 1s possible for the penal
Institutlon to be responsive tc the needs of both those in

the larger soclety and those who are Imprisoned.

A model of prlsons has been presented. Through an
anialyslas--at times selectlve--of the most apparent rabbinle
sources one has seen a discussion of imprisconment and a
suppgestion of rehabllitation. That there i1s a Jewlsh view
of penology cannot be doubted. But this thesls has by no
means exhausted the sources that must determine such a view.
The llterature dealing with the Hebrew slave sold for his

theft and the homicide exiled to the city of refuge has
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provided much information, but scattered throughout the
ratbinic writings may be additional material of equal value.
A mcre comprehensive study still remains, but perhaps this

thesis can serve as a beginning.
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Chapter One: Introduction

1. Much has been written, especially in recent years, on
the subject of penology. This body of secular litera-
ture covers a wide spectrum, including studies of par-
ticular rehabilitative programs in operation at various
prisons as well as philosophical discourses on the
nature of imprisonment itself. Though an awareness of
this material is not lacking, no attempt is here made
to present or analyze the various views expressed in
this literature; that itself would be an entire thesis.
Instead, it is hoped that this thesis will serve as a
fruitful addition to the literature of penology, offering
a Jewish perspective to a subject long considered to
be solely in the domain of the secular world.

2. A form of prison is, in fact, mentioned in Tosefta
Sanhedrin 12:7-8. 1Its prupose was to confine the man
who, though guilty of repeated capital offenses, could
not be convicted due to procedural problems. This
prison or vault was intended to hold such a person only
long enough to kill him in the method described by Abba
Saul below:

One is warned and says nothing; one is warned and
nods his head; one is warned a first and a second
time, but with the third offense he is confined to

a vault. Abba Saul says: He is also warned a third
time, but with the fourth offense he is confined to
a vault and fed only small amounts of bread and
water. In this manner were treated those who were
found guilty and convicted [of a lesser offense] and
so punished again and again by flogging. They were
flogged a first time and a second time, but with the
third offense they were confined to a vault. Abba
Saul says: They are also flogged a third time, but
with the fourth offense they are confined to a vault

and fed in such measure that their stomachs burst.
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Chepter Two: The Clties of Refuge

73

Nimbers 35:31:

You shall not accept payment for the life of a homicide
gullty of a capital offense; he must be put to death.

Numbers 35:20-21:

If the homiclde sets upon a man openly of mallce
aforethought or aims a mlissle at him of set purpose

and he dies, or If in enmity he falls upon him with

his bare hands and he dies, then the assallant must

he put to death; he is a murderer. His next-of-kin
shall put the murderer to death because he had attacked
his victim.

Numbers 35:25:

The community shall protect the homicide from the
vengeance of tre kinsman and take him back to the
clty of refuge where he had taken sanctuary.

In Joshua 20:7-8, the six clties of refuge, Kedesh,
Shechem, Kiriath-Arba, Bezer-ln-the-Wilderness, Ramoth
and Golan, are designated. In his article, "The
Biblical Conception of Asylum," (p. 130, The Journal
of Biblical Literature, 1959) Moshe Greenberg notes
that, "The six were part of Israelite territory only
during the heyday of the United Monarchy, shortly
before and after the death of David." It would have
been impossible for these cities to have functioned
as citles of refuge during the Second Commonwealth
and there is no evidence to suggest other cities were
designated in thelr plare.
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5. Numbers 35:1.:
«M1193 PRI N30 NZY
Numbers 35:22-23:

I LAYTX kY3 5D Y2 1vhy yvYen ak 1pTn A3k xY3 yap3 DRy
1Y 3%k xY %0y PBYY 1759 Y9y naka k%3 A3 niav ek 1ax %22

«10PY WpaD KV

6. Deuteronomy 19:4=5:
KINY NPT YH32 197 DR DY PR YAY NBW D13V YR AZIM 13T A1
ANX3IY 02y aenY yT3 1Ay N kav eyl ,oebw Yonp 1Y waiw Y
«NDY Y7 NK A3I2Y YYA 18 Yraaa Ywar vy n13Y Yraaa vy

7. Mishnah Makkot 2:1:
«AYPI2 2% INTYYY 3973 Ve ,a%i3 YT qavaw Y3 :YY%aa ar

5. Mishnah Makkot 2:2:

:0%IIDIX 0TAINY  JAYIA NIYE DI Y3V L2 19pz Y137 vowl

1I%k DYI2IX DYDROMY §ga%12 Ik Y3 ,ypanon A 12 .a%12

Y12

7. Mishnah Makkot 2:2:

§a%va ,owh 033% priIY N wY B a0 13Ny 1AM Nk pav

L Lt e

«M%12 3%k Y o

-U. Talmud Makkot T7b:
ATYR AYINY 3N KIN YIN YYAARD N3N nedwiy pYiea avay awn

®'% n*hY 30 WY KA ATTIY N30 BT 'aY0CD xp xna kY YRa Y1eD
kY o'k nvyavw nivaY D 1YprYYIY (w2 xvwp kY1 KA avhy pUav =Y
PINTDT %X xvwp kY1 pyvinr kYT ko avvnxkT X0 kvwp x%y nivady =xa

«PINYD KYT ®NY

-L. Talimud Makkot Ba:

«RK377 DIIK 0%37 N3 Ynvow kY R KT PWID OYaY N3 *RYOw x
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12. Deuteronomy 19:5-6:

NN IR 0TA YR |TNY I8 L,YnY nYma ovayn nAnk Yk 9Y13Y RN
N2 eowe 7'k K%1 WPl 1371 11T N27Y P2 1aYeny 123% ony vd
+o0uvbw Yano 1Y kW maw kY 3

!3. Mishnah Makkot 2:3:

oAk *1Y by ab%ia jann ,1aa vyr Sy a%ra axn

L4, In only one situatlon can a son be expected to punish
his father, and it 1s not In the case of murder. In
Makkot l1l2a, one finds the following:

113 7K 97 YINT L0700 YR13 1Y ATYI 1313 AW AKX XIN 3D
X930N%  .P"9 ®aY *HrYvan verr van xa xp*Y  .oTn Ymia 1Y awyd

1297 X33 93 3 A3T WEAT LI YD mwy DY 13 naxa Y"aY 1Y)

YYpYY aniaaY yvarh awys 1an yvx Ya% ,Ywype’ v v xan
xY x% ,1*%y noan k%Y Yionn kY ,a770 A0k YW ,nY0DD YIN
e113 733 KA 13337 JKYEP

It is taught in one [Baraithal]: 'If a father killed [a
son], hls [other] son becomes the avenger of blood.,'

Again it is taught in another [Baraitha], 'One's [own]

son cannot become the avenger of blood.' Now, could it

be suggested that the first reflects the view of k. Jose
the Galilean, while the second reflects that of R. Akiba?
Can this be maintained? For whichever view you take of

of the avenger's role, whether that of the one who regards
it as obligatory or of him who says 1t is optional, 1is !
i1t admissible? Did not Rabbah son of R. Huna say, and :
the same is taught by one of the Schecol of R. Ishmael:
Never is a son [to be] commissioned [by the Court] to
punlsh his father, whether 1t be to Inflict a flogging or
pronounce a [formal] execration on him, save only in the
case of one who entlices [another] to idol worship,

because there the Torah says, "nelther shall thine eye
pity him, nelther shalt thou spare, neither shalt thou
conceal him...[but thou shalt surely kill him,] thine

hand shall be first upon him." But this [seeming]
Incongruity 1z not difficult [to explain]. One [Baraitha]
treats of a son [agalnst a father], the other of a
grandson agalnst hls grandfather.

—




15. Talmud Makkot 1l2a:
PR3 WMIDY OINAY TIN KXW MAIIT 27 WVWR AT310 12 RIVIT D 0K

«1*99 a3 YawmY oA

16, Talmud Makkot 1l0a:
0*%172 17273 k%Y pviop 1vave %Y Nk 1very 1R AvhA oYy
1°% DK1Y D'2 DIP22 RYK JNIX 7172'WID I1'RY NITIVNITI MIVYYY RYK
«O%PYIIW DIPDI RYX INIR 1YIVPID 1KY L,0%2 OnY (YRY3D OYD OW

17. Tosefta Makkot 3:8:
NIMYYy khx pY3ep 0*'e k%1 0'9171 09370 kY IPIR 77313 1R
1°%%232 0'D DAY 'K .00 WYY DIP2I XYKR INIX TYINI YK L.NIYIVIY)
PIW BAY 1K LPYP YR D1P23 KYK INIX 173113 1'R... D'23 ONY%
«PI® ONY 1vEYY

(8. Sifre Numbers, p. 159:
Avver Yixk YOIP FAY Y .¥ap Y"n ,0%372 Ak Yik yDI\® ,D%Y
nYat o'prIw x%x ow 1va xkhe Yvap 113 KA L0*'y %"n ,0v9D2

«N1*ND1DA

L9, Midrash Tannaim 19:%5:

+M1'Y YR 'y2 av1a A wYw LNy Atk ovaya ANk Yk 011 XAIAa
EY% 1Y% N1y 193910 1YKE TYaD L.avaYe 1Y 1wy L.'n P"n o

.00 DIPDIY BYPIIW DIPDI

Ju, Sifre Deuteronomy, p. 180:

L0793 K%1 0%y ,0%373 kHY p¥ary L,0%*7'® kY oYy ,ov"y whw

.. Talmud Makkot lOa:
172012 1'01%33% 10¥ON3  j1%01Y2IK DIPDI KYK INIR JYIYEID (K

079wy 0Y1Y 09300 0% 1YRY3ID [AYINIYY 1PyORA) L 1AvYY
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22. Tosefta Makkot 3:8:

1'K%30 1%071%37K 0yaNIY  L7701Y2Ik WYW 01pD3 YR IRIR 7Y313 OK
0Y3IN3 DAYy 7YRYOID ,8AYIIYT 1UYDN] LOATYAMA 1Y3YEIDY 8YANR

« RP*Y BpYY

23. Tosefta Makkot 3:6:
«73 39T WV/RIV AIINI APYY N3 1Y oriran

24. Talmud Makkot l0a:

«"NY ,oK3I¥® 12¥ 137 1*'Yap nhaw vvebn kan

«12¥% 1n3vwY (%730 nhaw 370 jIM A "m

25, Mildrash Tannalm 19:9:

« 173 XKX173 %R Ak A91X nva kY1 Yar nva by gviam %Y (a3 7Ry
2% n1voTD XYY n1TYr kY1 nidys k% a3 ehpn vay 170k 130
x%t ow a'n whw Tvap kYk *nm Y"n yRe  .UnY ,TDKIW L n1*abkD

«'N2% 0YPYIV Nv3

’6b. Sifre Sutta, p. 180:
nYI*33In 10¥* Yk obpr *ay  ,L17077DY NYI1 V@YY Yk phpn vy
«NN1TT NV YEPY Bk BYpD YA  L1YPTIDN

27. Tosefta Makkot 3:9:

«7177°ND QYO3MY  L,ABAI Y37 3T L,ATYICY 1YTI INIK JYOIY (K

x%® ,n¥3137 *H> 13103 1YWY 1KY ,0%%an 1390% 1vYveR 1'KRY...

«0PY o1 Ykya %an Yraaah

/8. Talmud Makkot
LATDONI YT YI2T L7132 %3 KkYY prer v kY Ina 71vIId 1KY

l0a:

1°Y'900 1%K7 ,NITIID 721N 170TID 1K@ [YIWY  L]7IYND DYBINY

.0% 71310 0T Yxia %2 xkan xbw Y3 ,0'%a3n 137nY
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29. Rashil's commentary to Talmud Makkot 10a:

The manufacturing of weapons is prohibited so that it
will not be possible for the blood avenger to purchase
such a weapon in the city. If he brings one with him
from outside they will notice it.

IDIPDD 1T YHI RYIY DR¥  L2ATIMCY 1°YT OW OIN PRI nIpY mYw

«132 9T

30. Deuteronomy 35:25:
A@x 1e%P2 'Y YR ATPA INR 13YPR OTA YA YD NEXOA Ax atya 1vvIan
LWIPN 72W3 INK nen wR YIan O30 NI2 1Y A3 3WYY new 03

3l. Sifre Numbers, p. 158:
Ye 1%2% %2 Y171 1A3Y 0 YW 1'RY IpD NI VR KD 230
0712 Y173 1A31 A3vown Nk pYO2Y YIRN DR KDBD NIV WK YIT LDIK
YIPY YIXA NX XDUDED RAYE 1°T3 1K LYIK3 O0IKA Yy Avwne a3vowh
+TIXI DIKA Y NIVOWA DK NYIAY DTNAW D

j?. Mishnah Makkot 2:6:
19%0nY x%® *I3 N102Y AYA2 OAY NIPYDOD DYIND YW IAYhIAR 10YDY
.1NID'W bAvia Yy

!
l
]
|
|
|

{3. Talmud Makkot lla:
1717 %y ovana wpab 1ad avaw YY) pYOW K2IT AYPITOD K10 Xaa YUk
VPP XYY
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Chapter Three: The Hebrew Slave

1., Exodus 21:37=22:3:
371 1PN AAN OYWY P31 APDA 17132 1K INIVT AV IR NIP R 33a% Y
oKk .0°07 1Y IR A2Y ADAY 2317 KIDY NINNDI DK LAWA AAR IRX
DX  L1IN3333 79231 1Y 1'=2 ox obYwr odw 1Y o'oYy 1*Hy wawn Anavy
«0%9% 0TIV OYUN AW YY TI2M TY 1IED 3337 TY2 KIDA RIAN

2. Exodus 21:2-3:
1923 OX L03IN YPOMY XX NYIV3Y TIAPY DYIW WE I3y TaYy RIpPN D

+10y 1NPR ALITY K10 Ok YY1 ox XXT 1913 KIAY

3. Leviticus 25:39-40:
APIND TIWD LT3AP ATIAY 13 TIAPA kY 1Y 2237 10 1TAR 110 I

«1DY A"

4, Leviticus 25:42-43;

+T39 N300 17130Y XY DYIID YIKD ONXK YAKIIA YUK 0N YIay YO

h, Levitlcus 25:16:
«7792 13 ATIN kY 1NKI WK YRIWY Y33 DIYARID

6. Deuteronomy L5:12-14:
AYYAPN NIPAY OVIW PP T3APY ATIAPA K YIaya YAk % 32% ¥)

PYIPR  LOP* 1IndPNn XY Joyo ‘wen 1inden Y31 L,30¥D ‘won vanben
1Y IND 7TAYK AIAY 9393 WK 13pTDY 1373DY 3K3I2 1Y prIYA

7. Sifre Deuteronomy, p. 177:
YUn e3P T3P RYR AIIP MAN KXY NIIP ANMKED 1Y3D L1 20 YO

1% 93031 ¥"n .9% ®Yx 1323 131K OD) KIAWI T3 YHAY Fay qapn "3
9327 *3 Y"n .Y xYx NI ©%I2ID 1K INIXK DYIIID 1YY NYIWD 1YID

ek

4. Mekhilta of R. Ishmael, p. 247:
L7370 3IN37 IN3ATIZ PP 7YY ATII 3233 L TIIY AP AIpA VO

79
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9. Mekhilta of R. Ishmael, p. 293-294:

NIND 233 OX BIX ATIAY 37 LINI* kPY pIn xY L,IN3%333 9239
AXM OR L,73A%313 YP3 T3 NIDIN LAWEW DD I LOD] 1IK NIPW ADD
ADD NIRS 2332 DIX TFeYR 3% .qow 1Y anis LY oxy ,913D% 2%

+n3N2 Tr082%7 AXND DNAEAY 1YY LAWY DD INIT LID23 11T NV

10. Mekhilta of R. Shimon, p. 192:

+«17%D23 303 71X 137333 213

11. Sifra, p. 106b:
+APDT 13X %Y 0TI'ZYYY XUDOI 137'2PY RY® T3P NId20D 1120° KXY

12, Sifra, p. 109b:
2I73Y X0 Ak YI3%  L0IAK3 12 2N L7'nk 1Y oY 2 Y™n
LR YR L7392 13 aaann nk gk HId* .73y Y'n .aIARa 103va

+MNITIFPI 123I¥I 27113 K1Y AINK2 13 AN MR IITD XA LKA

13. As one can see from the following passages, the parallels
are nearly ldentical to that found in the Mekhilta of
R. Ishmael (note 14.) 1In Sifra, p. 109b:

9*39% %ipr xY1 xve3ba vk YyoY xY® .73y ATIAY 13 THVavn KD .

«YND2 DYh2

Midrash Tannaim, p. 85:

Sap3Y x%1 1'%2% AT kY 190k 1392 .T3IY NI1AY 13 Tiayn kY YUn
1*3n23 1% 71120 K%Y ynhoa nvab ovda yrish Yior xHy vvdrie Y

XP7121%13 ®%1 X023 X% pi1voka 1Y 13ver x¥y (hyab aviy xwnwd \
AT KXY 1TNKZ PR YKRIWT 33 DIAKIY LIBRIV  LTYWIP DYIIPE VT2

+7703 12

4, Mekhilta of R. Ishmael, p. 248:

12 T13pn XY %"n  .yownl nTIAY Y2 YIk FRIW  L,TYIAPY DYIVW OO
1vSpiIz 1Y Hipar k%1 131 1Y vIinar k¥ 1K (R32 . T3Y NYIAY
a%iye 11'2 1v3noa 1Y Y100t x¥Y vaaea nva¥ ovhd v Yoy wh
0739 7772 XpopYa x%1 kX033 x%¥1 71v1193 1Y 13Yer x¥1 ,adyea

+7723 13 ATIN kY 1TAKD PR YRIWY Y3d paYAKd LY'n L7YRIP
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15. Mekhilta of R. Ishmael, p. 248:

+RUY 17'2YNn3Y 1323 Yam

16. Sifra, p. 109b:
+T37 NYI3Y T2IY ANK YK 13 LT3¥Y NII3IY 13 TIaph kY 1Ak 939
«73¥ NI13Y 0'I1IN 132 ARk 137y Yax

17. Sifra, p. 109b:
a0 0*37% 1%2 ava oxw ANk anaor 1Y voan ke .07 Tiaye

+0Wy* &Y 0v3%% oanniy ovad

18. Mekhilta of R. Shimon, p. 160:
0*3%% oInn3 0737 po 0*37% %3 nYR omw  anmY INIDIXR 910D RhYW

+70% T13P* Y"A .93 nvagax anta 1hvex Yidr  Lawpy xY winde

19. Mekhilta of R. Ishmael, p. 2u8: '
1°K® ATI3Y 73 7173 A3 WP ATIAY 173 VIR POIW  ,T13yY DVIV we

INIDIKD INVIPY RPT DMK K IYIW AD  L3IWIND voe3 Y'n ,71vra na
13391 Y L,190% IX2D  JINVIDIKD INVIPY TP ANR YR YIAY TAY AR

.0INA3 L,N30 L300 ,1%3 ,B''R 171D LO0Y3TY NEDED XTAW NIIDIKI 139

20. Midrash Tannalm, p. 85:
L771°73 N3 (°KE AVIAP 13 11713 N3 @FF ATI3P 173 YIK YRR L1V3IN

L1793 ,773 137 133%7° kY 170K 13%2  LT3Y NIIDY 13 Tiapn kY ®Un

«01NN3 N3P ,780

/l. Statements attributed to R. Jose are found attached to o
each Midrash. He held that 1f such work had been the
Hebrew slave's occupation he 1is permitted to continue.

In the Mekhil.ta of R. Shimon and Sifra R. Jose's view

1s presented as a minority opinion; 1in the Mekhilta of

R. Ishmael and Midrash Tannaim it 1s offered as additional
support.




q*adkp nkavY M0k L, 3%% 102 3TN AN LAWY VIR YRXY M13Y
«77A%KD AxaT1 13 k3 a%%Y a0 xanw 3T Yo En

24. Mishneh Torah, Slavery l:3.

2%, Sifra, p. 109b:
xan xbw L.A**p1 nI0o31 2y ,AN¥D] 0Y ,P3XD3 0¥ DY AT

ANIW XIAY JEY 7YY ARIP ANK L.73%P ND YIIX KIAY YYp3 np Yok

+13nn Yy 1w* KN 1%3%70 Yy 1@T ANk ,@In 7Y |

26. Exodus 21:3:
+10K TNPR AKE®Y X0 ek Y3 DX JKIY 1033 K13Y 1013 OK l

27T. Leviticus 25:U1:
+INNDPD X 3P 1DBY 173131 KIA BYD KXV

4. Mekhilta of K. Ishmael, p. J250:
"R LOKTIIZ JINIAW AKYIN Y@ IVIK PAXY YIT L0y TAEK ORI
ORIV L1733 NIIVTDIY ATAIINTLI 3TN KIAW TTAD L 1BY INEK OAKIYY

+N0%337 %y ToY nnk axez* %30 L10¥ 17137 RIN O¥2 KIT)

. Mekhilta of R. Shimon, p. l61i:
299N 37331 INEX MK 1YNIIITEI 3R KA D LRIN Aex Yy3 o
139 INPY ®Yw Y 1Y 1AW ©Y131 AFK DIK VIR JTYIY L1AYANINTDR

Y337 AR Yax L12 nin Yy wYx InpY x% abnnow INYRIIVID] 3Ym

. WS
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22. Mekhilta of R. Ishmael, p. 2U8:
*33% 7ay 3K ,a%'%3 T2 13K 01%3 131y YOW nD L3Iy va¥d
«1NT3IDIR *BY Y230 .0 *0IY 37 adeha 123y 13K DIYA TavY
3. Sifra, p. 109b:
77X 1I'K XINY ATA O30 MR ONT 13 0N kY®P L7793 13 AT KY
DKM RDW RIKP TP 7RI NAAN 1TP  LIPIX 131K RINT 03N Nk *H R
! 37YANI 9339 1AYAIIITOI 3YA 137 XA kY 137 wnpden 1 vaw

3%*n 337 137 npYen 1Y 1vaw 0v32% aex Yk .1'R1ITRa

o'9] N¥® .12 1NPR AXIY) K0 awxe Ypa ok Y'm  ,1avhRilrvoa]
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«137 1nphwn nnx1 139 npY xbw Yy nar L, TR3

30. Mekhilta of R. Shimon, p. 161:
137 APTID KIT A2 Lk LP"A L1317 np12 mYw aex kw3 1Yvem B0

«13% NYYE IAPR R

P b
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