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l' R E F .A C E 

This Thesis is an attempt to organize and system

atize es far as possible the various rules and laws of 

evidence found in the Talmud. I make no claim to treat the 

Lew of Jtvidence, perhaps the most important end most vol ... 

uminous subject in jurisprua.ence, th01t1ough1y end scientifically. 

To do that it would require years of constant !iltudy on that 

subject ,a·peri6d,.'.m,$1t1Y times th~rt allowedi.for a graduation 

Thesis at the College. If one should only glance at the 

big volumes on l!:vi.denoe by Wigmore, the im't)ortence of the 

task would at once become obvious. I do hope, however, to 

continue on this work in a more ~horough manner, and l shall 

consider it a greet privilege, if the College should as~ist 

me in this resolution, by allowing me to present this subject 

more fully in a Thesis for my Doctor's L·egree. 

I have divided this subject into twelve chapters, 

following the system.of modern juriste on the Lew of Evidence. 

I have endeavored, as fer as I was able, to ahow the parellel

ii;,ms and vsriations between the Modern Law of Evidence and 

the Jewish Law of Evia.encie encl present that part, which is 

peouli0rly and roingularly Jewish, i.n aooordt.moe with the views 

of Jewish scholars. 



The souroes for this Eubjeot are very meagre. 

Wtth the exception of Zacharia l!1rankel 1 s "Der Gericht:l.iohe 

Beweis naoh Mossisch-Tslmudishem Heohten, which treats of 

testimony rather than of evidence practically no systeme

tio book has been written on that subject. The subject, 

therefore, speaks for itself. 
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INTRO DUO TIO N • 

.Meitl differs from all other beings in that he is endowed 

with a sptri t anxiously yearning for the tr·nth. Innumerable 
o-C 

methods have therefore been divised ea a means for its 
. /\ 

ascertainment. In an effort to discover facts, veil!ed in 

mystery, hidden in the most secret chambers of man's heart 

countless systems have evolved, but with few exceptions, 

these methods h~ availed noth:1.ng save the postulation of 

certain rules and regulstiona,thet if the truth be not known• 

a naw truth shall be construed in accordance with a legal 

process laid down by men in authority and this new truth shall --
be aoce·pted in liem of the true :facts. 

Little progress hes been made towards e peaceful solution 

of the difference of Nations, no means are sufficiently 

aa.equate to determine thst which is intend.ed by one ;nation 

for another, and very little hina,, therefore, 'been achieved in 

the effort throughout the oenturies, to establish harmony end 

peace among social groups by defining their controversies and 

settling their disputes, by recognising e law universal for 

th~ ascertainment of truth. 

these methods have received world-wide recognition. 

systems of investigation have been accepted throughout the 

world and 'by means thereof, we are able to establish or disprov0 

any matter of fact, the truth of' which is subjected to investi ... 

gation. This system of investigation is called Evidence. 
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In,··naodern courts, Evidenc~, which oom·p:rises ell rules 

governing the admission and rejection of teatimony and ·the 

weight given thereto, has been clearly organized and 

systematized.. We can with 11 ttle effort :find any ruleoof 

evidenoe plainly defined and clearly stated in any of the 

practicable text bookl on Evidence. This, however, is not 

the ease with the Jewish Law of Evidence. The Jewish Lew 

of Evidence is scattered. all overthe pages of the Talmud, 

the compend.ium of all Laws, and'1kn :faot the only source of 

Jewish Law. But this is very little known, and to many as 

mysterious as the very truth which the Law o:f Eviclenoe seeks 

to unvej_l, due to the fact that the Talmud is written in a 

singular oriental language. very difficult for the ordinary 

layman to understand-

Let me state et the outset that I do not intimate to 

write an opol@getio thesis, showing th@ greatness of the 

Jewish genius, not merely in matters :religious b1i.t also in 

matters jua.icial. It is not my :i.ntention to show by 

means of Eharisaic homily that the Bom@na have borrowed their 

law from the Jews because the Roman Law happens to coincide 

with that of the Jews. It shall be my object to endeavor, 

through a study o:f both, the .Anglo-.Amerioan Law and. the Talmud, 

to gather the rules of Evidence-the subject lam treating in 

my thesis-from the scattered pi3ges of the judicial record and 

court decisions in the diaspora, and present them, more or less 

systematically, as far as my ability, the time, and the apace 

of this thesis will permit me. 



CH APTER I. 

L A W I N G E N E R A t 

When the first man butlt a fence &iround s gar ... ('' 

den or lot and th@ught 0f deeignsting it as "hit/' .rules fmd 

regulati©ns for determintng the right and that privelege t0 10 

d.esignate it ,at once became: urgent, GraduaJ.ly, these rules deve ... 

lap6d i.nt© a body of norms governing the rights of the primi

tive man with respeot to hie perBon and his prep©rty,prinoiples 

necessary for his existence. Notwithstanding,these principles 

involved ttr teohnioali:ti,es and required n@ jurist 0r legal gt .. 

nius f@r their Dnaotmenta. Thoy ©Wed their existence mainly to 

the, evil rtrnul ts i~_!_!:!1§JG~_!lY connect ea with their vi@lat iam, 

either because .©f the:, nature @f the act 4-IElr by autometto o:pi1rre

ti0n e:f the ~noti0n uparn the individ.uol committing the act. 

= 

But ts time advanoe~.any act @f c0mmissi©n tr @m::l.ssion @ffensive 

t® the greup was visi tee! with the whole weight 0f soois.ll ind1 g ... 

nation. In their milctest form. these jndignati0ne, were mtanifes

ted in r:i.dioule and eentempt •. Shortl,y efte.:i:rwa.rd·s .however. society 

began t0 express it$ reprobation by fnforci11g o@mplianoe with 

the rules that became generally recognized and. by punn.ehing nen

oompliance. The b0dy 0f rules regulating the teletion between 

the in~tvid.ual and society and thf:,· system ef precepts e1isuring 

the observance of these rul~s and maxim$ aonstituted:the law. 

Substantive Lew 

It goes without saying thut disputes end c0ntr@versi&s 
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have soon arisen. Man instinctively reoogniz'es that his per .. 

son is entitled to protection and even th!J! primitive man al .. 

11Htady felt that what he earned was nis. But no undertaking 

is mo~e austere and no project more intricate than the task 

of determining the just claims of an individual with regards 

to l),is person or hifl property. A clashing of rights is so 

fr-quent en ooourrenoe that a oanon or a standard system of 

tnt:1xims,oefining the rights and obligations of' men to man 

and of individual to society.was an indiepensable operation 

and tha only solution. This system of rules we designate as 
1
' Sub st ent.:i. ve Law" • 

.Ad~ecttve Law. 

Of whist avatl would be the Substantive Law if 

there were no means of enforcing it? Of whet value •ould be 

a verdict or a judgement if ther were no means of ex&cution? 

It thus became necessary to establish rules relating to the 

means of en.for•o!ing the Substantive Law; rules defining the na

ture and powers of judJ.cial tri·bunals ,:rules J?esoribing tJm.e 

order of proeeidure in the courts and. the melfiod of executing 

the judgments rendered. This branoh of the law is known as 

".Asjective L1;1w". 

~dence a pa~t of ~dject~~ 

As the chances of clashing rights increased and 

each case had to be decided on its merits,rules were ~stab

lished governing the decisisons of the courts iti each parti

. culer case. It thus became necessary to subdivide the Sub-



(3) 

stantive and the Adjeotive Lew into classes,accoraing to the 

subject matter to which it related. The Law of Evidenoe,deal~ 

ing with the principles governing the admiBsi.on and rejection 

of testimony and treating o:f the 11 the rules of law,whereby we 

ietermine what testimony is to be aamitted encl. the weight to 

be given to the testimony admitt&.d" is e pert of the Adjective 

Law. 

Listinction between l!~videnoe and Law of :B1videnoe • 

The information imparted to the court by a witness 

which will warrant the rendi.tion of a final judgment is called 

gv1.denoe,while the rules which determine weight of such infor

mation,and the method used in bringing information to the at

tention of the courts is recognized EH, Law of Eviaence. 

0 ----
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· 0 H .A P T PJ R II. 

JEWISH LAW. 

Jewish Law end w~~~t_it com:rrises. 

The Jewtsh term11 Law 11 includes much more then that 

which isoommonly understood by thet term. It embraces jur::l

dical,cer~11aonlLal,as well as moral laws. For although we find 

many synomyms f'or the werd lsw as 11 Toroth" indicating ell pre

cepts end decisions,"Mishpatim" decisions,originally applying 

to civil law only,"Hukoth" statutory lews,end "Mitzvothn de~ 

e:d.gnating any commandment of Biblioel sanction, the meaning 

of these terms have lost their si&nif:icanoa when all laws, 

wirhout dist·:i.nction ceme to be i:'egardad Em d.i vine aomrnsi:ndr, 

handed down to Israel through MOS$S. 

DevelOJH'3!!1ent of ~he Law. 

Like any other system,th• Jewish s1stem of Law evolved 

out of customs and usegee prevelerit at the time of its en. 

actment. 1rh0 lex ta~l.9.E~~J the; sacrifice of tba fir~t born, 

end the execution of jud.gm~nt againd.t .Achan are striking il-

✓lustretions of customs inherited from the pre-histiric past. <~ F"'"' 

', These laws represent the very incipiency of the legal system 

with all its crudity. Vory soon,however,the Jews began to 

make their ~wn laws, by ireferring the ces~H:; that would come 

up in the course of time,t@ an arbiter or judge,and the decis

ion in the various cases served as ~recedents fo~ similar arid 

analogous oases that followed. Thus,we find that the mutual 

altercations between parties to a suit would be referred to a 

judttaial head,thet Moses and others would settle oases in 



dispute ( l) ,wh:i.le in Samuel we find th~t e deoii.:,ion once . 

r®nd.ered served as @ precedent for subseqmimt cases ef similar 

natu.r_e ( 2 ) • 

The priests !Jere the earl;2,~&,s ._ 

Originally the priests would deci!e 111 queatiens of 

law. Th~ir decisions were given divine sanction end were known 

as "Torothr' ( ~?). Moses himself ,according to indications in 

thei Bible was a priest,·1ana Samuel is refer:red es both,as priest, ti.he 

suocess@r of Eli,and a judge, These decisions were evidently 

formulated into small groups ef laws (decelegues) intended, 

it seems,te be c©mmitted to memory. Thes~ were later reduced 

t© writing as it Wills the case in the Oo<'.J.e of H@mmurabi. Vlith 

the passing 0f time,various pr@blems hsve arisen which were not 

covered by the different deoelogues. These 1J?ir.1@b1ems W6r8 settled 

by th• great prophets of the,ninth,eighth,mna seventh centuries, 

who et the same, time gave expression to n.:ttW· moral end religieus 

principles,resulting in e well difined and alequately arranged 

Code of LawL,adapted to the needs of the people of thet tim$ 

but tscri'bed te M0ses in- 0rder t0 g:tve it authority anc1 sanoti@n., 

The diff~rent Codes. --- , ___ ,_ 
M1dern Biblioel scholars find tr~ces of at least six er 

seven; di:f'ferent co{ies. The b0ok of the Covenant knewn as C • 

the YHVH 00d19 knoen as J., the Elohist Code known a, ,:J:, ,, the 

DeutronOmic Code kn(!)Wn as D •• the Priestly Cede knovm as P., en,d 

( l) BJtetius XVIIl .16, ff• 

(2) Cf. I s,muel XXX.24,ff. 

(3J Cf. Mal, II.7. 



the HolinesE, Code known as H. others acld a~,,\ the great b66k of "the 

Covenant, J 2 a rev1t1siCfn :t1f J1 abd J E a ~mbination of both, J 

and E. These theories, however, must be accepted with a grain of 

salt. Suffice it to sey that ell these Codes ware finally 

oodifit¢1. ,:L./ri.tro one system o:f laws, asoribing to it d.ivine authority 

and canonized about 400-350 B. c. E. at which time the Laws were 

re8'arded as finished._ 

Later interpre~a~_!OnJ_!Sarded es Esrt of t_h_e_La~. 

The Torah like any other law-book contained clauses 

wh:i.ch could. be interpreted in more then one way. Different 

explanations were offered by various expounders ima. a need was 

soon felt for an authorized body of e:sperts in the Lew to explain 

the vague and obscure clauses and to interpret ·the an'bigui ties 

and individual phrases contatned in the 2~orah. Th½s,as soon as 

the Torah oame to be reoognizedas the religious book, governi.ng 

theboond.uct of the community, a body of experts known 85 the 

"Soferim", became th$ religious authorities and their expositions 

of the Torah were quite as binding as the written teachings. 

The maincobject of the Soferim was to apply the Law end not to 

vary it or add to it. New provisions were, however, incidentally 

created., due to outward circumstances which could. not have been 

forseen by the Torah. No literature has come down to us direct~ 

from that period, but we know of laws end d,eoistons, some of which 

are embodied. in the Ivl1:shna, which date back to that period. 

The Sadduoees and the fharisees • 
.. CJ lo•-- .....,._,,._..; ¢:nPI* ~ • ......,.,, .,- ~ 

After the victory of the Hasmonaeans, the lesderso:f' 

the new Jewish State, wordly ... minded throughout, emphasized the ,..,. 
, Torah alone and refused to recognize any other authority, while 
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the followers of the Sofer:!.'m emphasized the value of and. the 

neomssity for oral teachings in-addition to the Torah. A 

!ivision,as far as religious teachings were concerned, took 

place between the two groups, whioh later develq,,pea. into two 

distinct sects, the former known as the Sadduoees and the latter 

as the Pharisees, 

The Poat-Biblical Codes. -
The earliest Code mentioned in Post.Biblical times 

is the Sedduceen Criminal Code. We know nothing about the nature 

and contents of this Code, except that we read in Megillath 

Taanith that the Pharisees celebrated the d.ay in 1.:hiah it was 

burned. The Megillath Taanith itself is one of the e5rlieet 
.......-----,-"'......-

Rabbinical Codes. ,,~ ....... ,.., It treats mainly of minor holidays in which 

fasting is prohibited, 

The Talmud,ia Code known as iiE.J °ry:10 rn1n had its 

1.-" beginning with Hillel. and Shammai, about the first century befor@ 
...... -U•N•..,.,.....,...,,.. ....... ,~~-

the Christian era, They attempted,, no doubt, to orea°tf a new 

"-Ooo..e adopted to the needs of' their time but following the spirit 

of the Bible. Like the Bible, the Code should. contain narrative 

portions as well as legal aaotrines, and the former was designate~ 

as .Aggad.a while the latter was known as Halaka}L This Code 

was workedout independently from the Bible and was int9nded, per~ 

haps, to be committed to writing. But inorder to leave the 

authority of the Torah intact, this has been avoid.ea., and gradual:W 

ev~ry law contained in these Codes, in order to give it force and 

effect, had to be derived fr6m or based upon a passage from the 

Scripture. 
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.Another attempt to codify the Law was undertaken by 

Eliezer ben Jacob about a century later (Uf.Pesachim 32a) 

Simon ban !.zzs.i refers to it as , p .l 1 :i. 1;i :i, p9 , p 7 1' p 7 i-: , :i"I n,:iittr.:, 

(Jebamoth 49b) 

Akiba ben Joseph, less than a century later, was the 

first one to systematize and arrange the diff0rent branches of 

the Jewish teachings from two points of view.· On the one hand. 

he had the "Mishna" containing matters of law, expressed in 

legal form, while on the other hand the 11 l\llidrashlt, a sort of a 

commentary to the legalbooks of the Torah. The work of .Aki"b~ 

was improved upon by his. pupil Rabbi Meir, which served as the 

basis to Rabbi Jehuda Ha ... Nasi, the compil©r of ·the Mishna t who 

closed the record and. gave form to it. The Mishna, es we now 

have it, end which is supposed to have attained its present form 

at thehand ofJthuda Ha-Nasi, is considered th@ most importent 

production in the field of Rabbinical Code literature, although 

according to the moaern concept of a Code, it hardly deserves 

th,t name. 

The Mishna was later taken over to Babylon by Rav 

and Samuel. who mark the beginning of the Amoraic ~eriod. 

The Amorain attempted to explain the Mishna, interpret it, 

decid.e a <H:H.:1e where a controversy existed between two or mo:rt1> 

.,,.,,.,- Ta~im, or cite a similar case 1.n the l\llishna as authority for 

their decision. But &fbove all else the Amorain tried to give 

every· Mishnsic law and every Tanai tic decision B:i.bl:l.cal Sanction 

iind. sound reas.on for its enactment anci utterance, The dis-

cussions of the Amorain are carried on in Aramaic and the text 

is known as Gemars, w•hile the Mishna plus the expositlt6t1 found 
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in the Gemare and in other J\mowtllio. sou.roes is known as the 

Talmud. 

The Talmud is often mocked at antl ridiculed by 

scoffers and ignor~muses, who have never penetrated with the 

spirit which prompted its enactrnemt, who condemn the entire 

Talmud which re-moulded Jud.aism into the homogeneous mass 

which it presented during the whoilie o:r. the middlia egaa, be

cause of a few petty casuistries found therein. The real 

inte1ligent Jew never connived at incongruities. To quote 

from the very Ttillmud; "The Kingdom of Saul did not lest because 

Saul was flawless". It is tr.tee' that the :forced exegesis of 

the Talmud. and the insignificant discussions on trivialities 

qften repel, but on the whoilie the Jpirit is very broad, and 

most of thm laws aim at the well-being of Sooiety. It is 

true that there are still many questions which have 'been left 

undecided, but it was the Talmud that brought Jewish Law to 

a fixed point. It is the Talmua. wh:i.ch served as the basis 

for all later Oodes, and. it is the Talmud. that shell serve me 

as a guide in my present endeavor.· 

The Lew of Evidence,i/ is obvious ,would come under 

juridical lews,but eb no line of demarcation is drawn between 

moral,ceremoniel ,and-Juri61ou1'1·awe·;t1::a·1ow of Evidence which 

forms e part of the Jewish. lew system underwent the seme process 

and its rules ere embodied in the different, Codes without having 

sny perticuler or designeteE field. 
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C fl, A '.l? T' E R 111 . 

J U D I C I A L N O T I C E 

How it is related to Evidence. 

The doctrine of Judicial notice is often treated in 

connection with the law of Evidence. It applies to th~ Law 

of Evidence in a negative .f:,ense and only indireatly. 

?&a~_~i t ;mpli~.!,, 

The dootrice of judiaial notice is an exception to 

the general:.·rule in law that all fscts mu:st 'be proved to the 

court by the very best evidence attainable. According to 

this doctri.ne, certain fact a are regarded to be so well known 

to the court or so related to it end reedily asoertainabl~ 

that they need not be established by further evidenoe or proof. 

Judicial notice is both mandatory and permissive, that is to 

eay, dlf certai.n facts the court mnst take Juclio1.al lfotio@, ein'd 

other facts the court jnaz tl its d:ilacretion judicially notice. 

The Law of Judicial Notice in a formative State. _____ ... ____ -1' __ .. _,.._,, ... ,_.. ..... __ "'_ - -

The Law governing thts doctrine is unstable, and the 

Court with reference to th'!ils pr:i.nci ple, mu.s·t keep abreast with 

the advance of civilization and the progress of the times. 

That of which the court will not' take judicial notice to-day 

mey be recognized to~morrow as out of the realm of proof, and 

things that require *D proof to-day may be disproved by recant 

i.nvestigetions. Ordinarily the Court will judically notice 

I ' 
" . 
i i ~ 

i 
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matters peculiarly within the kn-0wledge of that Court, the 

su·preme law of the lsnd, and matters of univ~rsal notoriety • 

. E1aots which havt;1 only @ common notoriety the court m@y in its 

discretion juuioally notice. 

The doctrine of Judicial Notio~ in the Jewish Lan_ck;; ___ ..... __ ...._ .... -~ 
In the Jewish courte, particu.lerly ,every fact limd. 

claim must be proved by compe·tent evidence and in a convincing 

manner. But, the Jewish Court also will take Judicial Notice 

of the laws in the Bible. ~
1he Judge is presnmed. to know the 

Bible,and one'need not produce the Bible when claiming a right 

. urnler its sanction. All courts would take judicial notice 

of the • The Courts will 

A lower Court will take judicial notice of the 

decision in a higher court. I,foet • eou.rt will take 

judicial notice of any other court without further investiga-

tion ( 1) It is taken for granted that all courts are composed 

of .. a'.b-J:·e-·-tfg_d{ed men knowing the law. r , .. .-•···•"··· 
.A Court will take judicial notice o:f any written 

document signed. by witnesses and executed.in a court. 

Where en admission is made before the Court, the 

Court will notice it judicially as being mafr~ earnestly and 

without any intention of jest. Thesame holds true in the 

II . 11 ( ,:, 0 case o:f an admission by a person in extremits .•.• l'.)7r::: J.'Jv\ ,;,, 
even though it wes not made in the court. 

(l) BabbH fatbra 138b 

1p••1 o~,v ,n~, 1p•~, "' HJ•1 •~ 7nJ MJ'1 •:i. 

~) Bebbo Bethre 175a 
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The Court may, in its discretion take judicial notice 

of the a.eoision or execution by any ordained Rabbi. But 

also inthe Jewish Law this doctrine is in a formative state. 

Take· the case of a woman who:se husband had dissq;,peared and was 

not seen agr.dn. The Law is that she may not remarry unless 

,,.-i witnesses have seen h:l.m dead.· The reason is that n:e,·,might 
' , 
i .:-i. '3'{. be living in some country impo~rni ble to senci. commun:l.oation. 

~7\.~q Recently however, R. Issac Elohenan of Kovno permitted a woman 
~.,,... fi 

to remarry al though there were ho eye witnesses who could. 

test:l.:fy that they saw her husband. dead. • He justifies his 

decision by saying that the facilities for communication in 

modeiv:nntimes warrant a conclusion that if he had been li-ving 

he would have been be~rd f~wm. 
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0 H: .A P T E R IV • 

0 N U S P. R O B A N D I 

Who h~~~_B.e£ ·burdfill.-'lf.~..EDtof_. 

Litigation has as its ulterior aim the ascertain

ment of certain faots and the application of some legal 

principles to these facts. 

to oourt and rehearses it. 

If one has a grievance he comes 

It is only fit and appropriate, 

therefore, to cast the burden of proving his grievance to 

the court by sufficiently eatisfytng evidence upon him, who 

avers it. Hence we htwe the Frinci:ple: '' Ei inourribi t 

probatio qui dioit, non qui negatn. The burden of ~roof is 

upon him who asserts the affirmetiua. 

Wei~ht and efJect of t lt,E2.,,Jl ur den of E_!'9of. 

He who has the burden of proof in the bmginning of 

the case has it also in the end, That is to say, where the 

evid.ence introa.uced ts oounteractea by the negative sid.e and 

the facts are more evenly balanced, the verdict would be 

against the party with whom the burden o:f proof rested 

originally, unless he suooeed.s in establishing the truth of 

his everment by a- preponderance o:f' evidence. 

The Burden o.L.!I.?of :l.n Jewish Law. 

L:lke th~ Anglo-American Law, the Jewish Law casts 

the burden of proof upon him who makes the averment and the 

plaintiff must prove his claim to the satisfaction of the 

court. The general rule is: "The burden of proof is upon 

htm who is trying to change the .§l.i!!.B1.-f! .9.ll2.'!i or "The case 

favors him from whom money is to be taken awayn. 2 
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The same principle holds good in the case of real property. 

~btrejls a presumption that the titleJto property s1ways 

abides with him whose title has once been established.f 3 ) 

Shiftin.B.,_ of the burL'len. 

If the defendant admits part of the olaim 1 the bur

den of proceeding with the evidence immediately shifts, and 

the defendant must satisfy the court in respect to the amount 

denied by him or else an oath would be imposed upon him.(4) 

The admission, however, ,ust arise out of the same issue and 

must relate to the same ~ubjeot matter. For, suppose, A 

claims one hundred bushels of wheat from Band B admits that 

, he owes J;. fifty bushels of barley, since the admission is not 

of the same subject matt er, the burden wi 11 not shift. But, 

if A claims botht wheat and barley and B admits that he owes 

either wheat or barley, the admission would be arising out 

of the sr:ime transaction and. the burden of proof would shift. 

Stmiliarl;y\ an admission of currency, although of different 

kinds, is regarded as a 11 par·t admission" or an admi,➔ sion of 

the same subject matter and the burden to proceed with the 

evidence would shift. ( 6) 

(1) (Babbs Kama 35a) ii~t-t,i;l 'l'
0?V n~:inr) R,:nt,n 

,.,,.,,. (2) (Kethuboth 12b) i'1'iD llftl'ii:t ll;ilf:\t.) ,pp1; 

( 3) 

(4) 

( 6) 

( 6) 

(B. :Metzia 37a ) l n rrr n::1 ti, rJ:u 
1 

(Kethuboth 18a) v:i.1o, ilJyiY.iil n:s1n:i:i. i"iilD 

(Shebuot 40a) There seems to be a differenoe of opinion 
on this matter, but this is no doubt the predominant view. 

( She bout 40e) 
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In criminal cases, the burden of proof lies, with

out any exception, with the prosecution. 

A singular :rule is that found in connection with 

the peculiar maxim in the Talmud that if the ox of a Jew 

gores end damages the ox of e Gentile, the Gentile cannot 

sue in a Jewish Court. In consequence of this odd principle, 

we find that in a place where the majority of the people are 

Gentiles, and the ox of a Jew gored and injured the ox of 

another, the burden of proof is upon the plaintiff to show 

not only that he sustained damages but also that he is a Jew 

before he could collect in a Jewish Court. (7) 
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CR A? TE R V. 

PRES U M·P TIO NS 

Extensive and intensive meaning of the term. -··· i---......-.,,,-· =4 - ___ ,.._,., ......, 1 -

No term is more indefinite or has been more 

variously defined than the term "presumption". In trying 

1l to r.1ucidate its meaning, the entire subject has become 

an entanglement of def:1.nitions and explanations "filling 

the m:l.nd with meaningless phrases and leaving it in an 

hopeless state of bewilderment''. Thie is true of the terms 

in both, in the Anglo-American es well as the Jewish Law. 

Originally it was nothing more then an inference 

which may or may not be drawn. Later the Court instructed 

the jury that such en inference 11 shoulli." be drawn, which 

gradually d.eveloped into "ought to be d.rawn11 or "must be 

drawn". In general, a presumption is a rule which j_n 

certain cases, either for"bids or d.ispenses with any ulterior 

inquiry. ( 1) J?ublio policy was no doubt the basis for 

this rule, but in time this inference devel~ped into a 

billl.ding precept. 

The Jewish term for presu:zpption is 11nprn " 

(1) u. S. Supreme Court (14 Wallace 449) 
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affirming, or establishing a fact in issue. Thus, the 

Rabbi. in order to affirm or establish a f'aot whioh might 

be disputed would. draw an ..i!f_fer.enc2, from the ~'orah, strengthen-

ing their statement. ( 2) Well established facts, found in 

authors. tati ve texts needed no :t.n:f.erenoe or affirmation. ( 3) 

In the course of timet the term came to be identified with 

"title" or, "right", and was in itself sufficient to vest 

ownership of' property in an :individual. In the case of real 

property, the :presumption that the possessor had a deed. but 

lost it was amply adequate to warrant good .. title afte1• a 

lapLe of three years, ( 4), while in the case of I>ersonal ty, 

mere possession was sufficient inference of title and no 

other evidence was required. 

Difi.~!.~rt. 1q.pa.L2.!2£.!fJum-v~Jo_p,. 

l?resumptions are of two kinds. We have presum1?tions 

tJf Law and. preBumptions of Fact. These are again subd:t.via.ed. 

into conclusive presumption (praesumptiones juris et de jure) 

an(1 clisputable presumptions ( praesumptiones juris tantum). 

Presumptions of Lew. (np rn ) 
;.a.-a '.., -~•_....,__,. __ ____,..., . ,.,..,._....,.~ 

.A conclusive presumption of lewis a rule of' law 

binding upon the Court, establishing an absolu~e fact and no 

evidence can be introduced to rebut it. For example, an 

Kethuboth 84b 1:1n,·i::i1'? i,1,~n n~v t:i~r:>::n1 ( 2) 

( 3) 

(4) 

Kethul:ioth Jer. XI. 340 f;>li'l"l ,~:i,·1! ili1ll ~i:11 l'N, 

Ked.ushin lb 
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infant under seven years is ir10apable of committing a crime. 

This pre~mmption is conclusive, ana if a child under the age 

of seven has committed. an offense, which is ordinar:tly a 

orime, the presumption prevails and the child does not become 

criminally liable. Similarly, we hold that a ritually 

disqualified ai1imal'. cannot live longer than twelve months.(5) 

This presumption is irrebuttable ana the fact that the 

animal bad lived more than twelve months would tend to show 

that the animal was unduly a:i.squelif1.ed. 

A disputable presumption of lewis a rule binding 

upon the court, esta"blifJhing a Erim.§._ .f§IS!.22. case• These are 

very numerous. For example, a ·(ihild. born auri.ng lawful 
I' 

',vedlock is presumed to l1e legitimate. ~:here i.s a presumption 

inthe Jewish law that a man has not the courage to d.eny a 

debt completely in the presence of the creditor. (6) 

No man would. dare a.emand money from another unless 

he has some .:J.4oe-!l.a.e to do so. ( 7) 

There iB a presumption that no man is reconciled 

when defrauc.let, with reference t,o phy;:;iaal defects ( 8) 

There i$ a presumption that no man wishea to have 

his wife disgraced in oourt. (9) 

If the names of witnesses appear upon a written 

a.ocumen1;, there iE; a presumption that it was executed by an 

adult person. ( 10) 

( 6) Baba Kama 1Q7e 1::1 l n 7y:l ':rn:::i. , 'J ii) ,,yr.i tJ'H,.; 1 q~ 

< ~n Shabuoth 40b 1'79 , 7 1} "I 
~I '.:J rrN 7 N v.1111 r.:nK l ' ~i i7ptn 

(8) Xethttbo th 75b J ~ r.J ir:r:i b' ~SJO tJ1K l ' ~t ,qnn 

( 9) Kethuboth 74b 

/'. 



If one cla:i.ma payment on iaindiiniutrument which is 

not yet due, there'is a presumption that it ie not paid, 

for no one pays a debt before it becomes due. (11) Suoh 

presumpt:i.on 11 however, may be rebutted by further evidence. 

J?resum12llons, of_fact~..(7:J.1i1 n11rn ) 

Fresumptions of fact are inferences drawn from 

:facts reputed to have E3Xisted and. which have so fer not been 

disproved. Suoh·i inferenoes, howeve.r, are merely ciroum ... 

stantial. 1for example, every man is presumed to be sane. 

But once a mim has been adjudged insane he is presumed to 

continua inthat state until again proven sane. In other 

words, there :i.s a presumption that things always remain in 

the status in which they were once proved to have ex:i.sted. (12) 

When equities are equal, the·status guo will 

preva:tl. ( 13) 

In a case where two presumptions favor one side 

and. only one presumption favors the other, we overcome the 

one by the one opposite and we decide the case onthe 

strength of the one left. (14) 

(11) Babe Bathra 5a ii' J IJ l' , .1 :i, 9 i fi::"T \t J ~ N ,~:iv K7 iip'ft1 

(12) Niddeh 2e 1l7 f? Tri ''/1) 1:i, '1 "lf.Y9 ii 

(13) Baba Kama 17a lllpl'i! 7 Ji l UJO "fO!iii 

( 14,) Ke·thu·both 76a 
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C li APTER VI. 

A D M I S S I O N S ,. 

Lirect Admission. ~--
In order to ascertain the truth in a certain casa,evidenoe 

is introduced to the court and its merits are then considered. This 

evidence may come either for,JlY~the parties to the action, or from out-~t',.,,,. 

siders,. If,?r. am.,wer to the plaintiff's claim, the defenaent' takes the 

stand and tostifiesin agreement with• the plaintiff's claim,and oon

t;equently against his interet;ts_,h:l.s testimony settles the matter and 

the case is decided against him. Thus, sn admission is a voluntary 

acknowledgment of fectE,in a civil suit,material to the issue ana. 

against the interests of the party making it. 

,!Q.9.irect admission,. 

Suppea•,however,thet the defenaent denies the charge of the 

plaintiff• but there are w'i tnesE.,es who testify that he had admitted the 

fact to them outside of the court,since the declaration made by the 

def'enchmt was agtJinst his interest1:;,it is admitted in evidenoe,although 

it was not testified to by the a_efenaant under the senctity of' an oath, 

under which circumstences,tebtimony must ordinarily be given in modern 

Courts. In either of these cases,it is evident,that the defendant can

not complain of ihjustice by allowing such declarationb to be offered 

as evidence. The difficulty involved is es to what constitutes identity 

of interests,which, however,is e question of Subst~mtive Lew and does 

not belong to the Law of Evidence proper. 
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Jewish Law on Admissions. 
,.- IF ,.,,,_ _ ___,.... 

An admission by the defendant in the court is the 

best evidenoe obtainable. (1) But this admission must 

be expressly made and the silence of e defendant when charged 

with a d.ebt, does not always substitute an admission. (2) 

If an admission is made outside of the Court but 

in the presence of witnesses. prompted by the plaintiff to 

witness the admission, it is competent evidence to all intents 

anQ purposes. (3) 

Some writers hold that it is within the discretion 

of the court to admit or to reject silence as an admission 
,{1,;;/,,1) 

of guilt. ( 4) But s:1.lence to a charge in the preseno~;, out. 

Dide of court is of no consequence at all. 

The admission of a sick person impending death 

is un:i.mpeaohable and irrevocable. But he may, if he recovers 

refute this admission and show that it is invalid. Similarly, 

if one made admission of an obligation to a person impending 

death, it ie given full weight, for it is presumed that no 

one would poke fun at a person under such circumstances,. (6) 

If a person in extremis mekee a statement detri• 

mental to a party present at that time, but remains silent, 

(1) B. Metzia 3b 

(2) Cf. Bebba Metzia 37s 

(3) Sanhedrin 29a 

( 4) Cf. Ra'benu .Asher and Zacharias Frankel G. B. ·p·.340 

(6) Vidi Babba Bathra 175a 

r 
I 
I 

I 
I 
! 
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such silence may be introduoed as evidence agalnst him. But 

ordinarily in order f'or any admission to be valid, it must be 

made in the presence of at least two witnesses (6) and must 

admit the same claim end the same species sued for by the 

plaintiff. ( 7) 

Although in general, the principle "qud faoit per 

ali um faoi t per se" ( 8) hold.s goo a in Talmudic Law, it differs 

with regards to an admission mad.e ·by an agent or a member of 

the firm within the real or apparent scope of his employment. 

In modern law such an admission would be bina_ing 

upon the principal or the firm, while acoord.ing to Talmuclio Law 

it would not. The reason for this rule is very obvious. It 

is in perfect harmony with the established principle inthe 

Talmud. tha;t an agent may act for his :principal to his benefit, 

but not to h:ts detriniont, ( 9) and the principle underlying 

j. 

the transactions of partners o:r members of a firm is also '©ne o:f 

principal snd agent. 

It is worthy of note that even with respect to 

plead.:ing, the Talmudic Law contains very modern. tendencies. 

Suppose that /. brings suit against B for the sum of orte hundred 

dollars to which B repltes that he never owed A anything. 

Witnesses are then introduced who testify that A a.id loan B 

the sum of one hundred a.ollars, but B had paid him back that sum. 

(6) Cf. Sanhedrin 30b 

(7) Babba Kama 36b 

( 8) Berachoth 34b nn r'..!:J !:!1 i'' ."n,; HP 
0nz;, 

'"/,...- (9) Kethuboth lla l 'JE:l::t ~'i'rt,' t:ni-:"7 1 '::.in 1 '~l 1 \ H:J:'.J,"i 1":7r;-. t!iR~? l 'Ji 

' 

f 

l I 

! I 

I 
) ! 



The Court in such a.case will render judgment against 13 in 

favor of A for the amount of one hundred dollars, because 

witnesses testify that _A':,.J,2wed one hundred. dollars to B and B 

admits that he never pa:i.d that ·fin1m. (10) To ... a.ay the 
- % ,.,_ 

ruling of the courts would be the same way, If B should enter 

a plea of "general denial" to auoh a claim by A, because this 

sum had. been ·paid, A oonld move to strike this plead.ing out. 

The only proper pleading in a oase of this sort is "confession 

and avoidance". 

In oase of a tort where a penalty or exemplary damages 

are attschecl for :i.ts commission, an admission by the tort-feaser 

would exempt him from this fine. (11) 

-------------· ___________________ ,,,,, __ ,_"" __ ,..,..,, ___ ~-----
v{lO) Shebuoth 4lb 

(11) Of. K~thuboth 42a 

i 
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CH APTER VII. 

C O N F E S S I O N S 

];) i ~ (~£!...J:.!l.!?e e !.J-9.2Jlf ~ l!J e i O Jl !\rLtu..c Eim i fl!: ~Jp.,a__L\g.E!.t!B. B ~.9 n.:,. 

Oonfeesio:nis are acknowledgments of guilt made by a 

pereon ~caused of a crime. ln their evidential uee, they 

are confined to criminal law only and differ f'rom incriminati~ 

admise ionm in thtl'l.t 0onfeseione relate to the criminal acte 

theme el vee, while incriminating a.dmi eeione are merely a.ck now .. 

ledgmente of facts ~~P~tn.& to establish guilt. 

!.,a i .s;p. Ji,....6i-y .~.A. ,;i. lL.,.M;Q~.!!tsl .P" ew_;.,! .. h_Q.Q.~. 

In Modern uourtft a confefSsion made epontaneously ., 

voluntarily, and without any inducemen·t of fear or favor held 

out to the accused by a person in authority, is, according 

to the weight of opinions, deserving of the highest credit. 

In ,Tewish uaurts, however, a confeeeion can never be intro ... 

duced in evidence. The reason for thie ruling ie eel:f ... 

evident. 'l'he Jewish Vourts exclude any one from te:5tify-

ing, who ie rel1a.ted to any one of the litigant partien ll) 

and it would naturally follow that a man cannot teetify 

againet himeelf, for no one ie nearer related to him than he 

ie himeelf. (2) 

. It eeeme that the Rabbi e have been troubled by the 

fact that 1ince a man ie related to himeel:f and no relative 

. ... --·--·. ,_...,,_, _______________ _ 
(1) Cf. iJhapter on 1ruampeter1cy of VHtnesses" 

l2) Sacahedrin 10a lo~y ,~K Jl1p □ 1M 

--7 
l 
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is permitted to testify, why, then, do we accept an admieaion 

by the defendant ae competent evidence? In order to over-

come thie difficulty, the Babbie were forced to give expression 

to a.no ther principle, which ietatee that a. man i m not related 

to hi!! weal·th, and he may therefore testify a.gainet him!!elf 

Othere, to avoid thie dtecrepancy, 

base the rejection of confessions &B avidenciary proof on 

the principle, that no one would, under ordinary c ircummta.ncee, 

incriminate himeelf (4) and he is simply tryiing to put an 

end to hie life for one reason or another. 

pgJle (tn?~. J2S2lnJ..i.,._j,p _!ht~ -~~.J.. te£.L.9 L 9 Q.Uf~l& n. * 

Not very long ago, mmch had been commented on a 

Dayton case, where the pre5iding J"udge drew the fine dis

tinction bttween an involuntary confession of the commission 

of the crime and an involuntary confession leadi,ng to the 

diecov$ry of the crime. In that case the accused cut up 

the body of hie wife, packed it in a caee and sent the caee 

off by some Express Co. Through a confeesion which le in-

voluntarily made, the caee was, traced and the body found. 

The Judge in :1Lnl8::t·xn:h::rtdl.n~; the jury charged them not to convict 

him on hie confession, which ie incompetent because it ie 

involuntarily made, but they may bame their decieion on the 

finding of the box, with the body cut up, a1·though the find .. 

ing of the box 1$ the result of his confession. Thi~ caee 

(3) Sanhebrin lOa 

( 4) Sanhebrin 10b 

lllCC ~~M Jl1p D1M J'M 

p0, lC!y o,~c D1~ 1'~ 

i I 
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i nvol vee very fine po intl!5 and eavore somewhat of homilet.ice. 

The judge in that case, drew the very :fine dietinction between 

Confession of guilt and incriminating admier5ion and. the etudent 

of the Talmud can readily and proudly p0 int to it e parallel, 

patterned many oenturiee ago~ We are told in Joehua that 

Achan was found guil·ty of a crime and puniehed by Joehua .. 

But, queriel!5 the Talmud, how could Achan be indicted upon hhs 

own confession of guilt? And the very modern answer ie 

given: Hie confession simply led to the diecovery of the 

crime, and the execution wa:s baeed upon the crime committed and 

not upon hie oonfeseion.l5) 

Another illustration of the fin~ legal acumen of 

thei 'l1almudiets, .i!! the caee of "Spli·tting of teetimony". 

Suppose A comes to the court and eaye that he and B killed X. 

In accordance with the principle of "A man is related unto 

himself'' hie confemsion would be of no eignifioance. :SUtt here 

the Rabbis have introduced the principle of il"1·1:1''T f.P.17@ (6) 

that we split the testimony and allow it to go in ae evtdence 

againat " but hi of no significance ae a confeeeion against 

himmelf. Thie principle of "splitting evidencett is carried 

evan to a much finer point. Take the case where A comes and 

co nfesaee that he ki•lled X.. Hie tel!!ltimony is rejected ae 

incompetent against himself, but we allow this testimony to 

(5) 

(S) 

Jer, Sanhedrin iv. 23b 

Sanhetirin lOe 
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prove the death of X and we pe·.rmi t Y, the wife of X to re-

marry, on the strength of the testimony offered by A theit 

X had been killed. ( 7) 

( 
17) Cf. Jebamo th 25a Thie eeeme to be the dominating tendency. 
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0 HAE TE R VIII. 

C H A R A C T E R 

!_t.§.. etf.~!Q~ in eJ~1}2ita1 or Oriminel Cases, 

As a general rule the character of a person cannot 

be shown in thei court lest the, jury be unduly influenced by 

its ell•gstion. In criminal oases, however, the accused 

may introduce evidence concerning his character which would 

make it impllobable for him to hi1ve oommi tt ed th@ offense w:1 th 

whj.oh he is charged to have committed. Originally, this 

was extended to capital oases only, but later the privilege 

was made applicable to all crimes. The prosecution can 

never introduce character evidence, but it may addE:.£.!. suoh if 

the defendant has raised the bars by s,tting up his good 

chE1raot er. 

In Jewish Law character evidence in capital oases is 

of no avail. No suoh evidence oan tend to mitigate the case, 

because in the Jewi1;:3h Law, circrnmstantial evidence is unknown 

encl proof as to the good character of the accused. is insuff'ioient 

to upset facts, witnessed by men competent and qualified to 

testify. Mor~over, before any one could be prosecut~d for 

the crime, he must hE.iVe been warned against its commission by 

someone encl told of the pent;ilty attached for the commissi.on 

of such an aot. (1) H<!I must also hav@ listened to th:ls warn

ing, a ssutm'j.ng the consequences of the act and must have acted 

(1) Sanhedrin 80b 

I 



(29) 

upon it immediately beforehhe h~d ttme to forget th:i.s warning. ( 2) 

Its effect in civil oases. 

In civil cases, character evidence can, aa a general 

ruli~, not 'be introd.uoecl. In cases, hO'lr1ever, where the character 

of a person is a fact in issue, evidence as to chareoter will 

be allowed. Take the case wher0 one is charged. with sadu.otion, 

Evidence may be introduced to show the character of the woman 

with regards to her chastity. Similerly, evidence may be 

introduced to show the bad character of the witness with r~gards 

to his veracity. In fact gamblers, usurers, etc., (3) are 

not ·permitted to bear tes•timony becHllUSe they are reputed to lack 

the moral instinct for telling the truth. Furthermore, if the 

Court has suffioient reason to believe that one of the p~rties 

toe suit would rather swear falsely then pay the claim mad~ 

~gainst him, it may at its option, make the other party take 

the oath and. get ju,dgment. 

Character of Animals • 
.... ~"4 .. __ ~--

The cherscter of animals may be testified to in court • 

.At Common Law the rule was that "Every dog was entitled to one 

bite", and. the own$.r of. ·the dog was not lie.bl@ unless the vicious 

character of the clog was establishea.. 1.rh:ls is also the rule 

with ref@ranoe to a horse. Its character may b@ testified to 

and i'ts vicious tanctenoies shown.(4) Inthe Jewish Law, we 

(2) Sanhedrin 40b 

(3) Of. Chapter on "Oompetenoy of Witnesses". 

(4) 75 Michigan p. 472 



(30) 

have th~ laws with regards to a goring ox. 

the owntr of the ox is only liable for one half the damages 

sust~ined in the first one or two oases. But, if its 

vicious character could be established by a series of attacks. 

the owner is liable in full for damflges caused by this ox 

through his vicieusness. (5) 

( 5) Exod.us v-vI :35,..,r36 B. 
AA ~ ebbe Bathro 36ff. 
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0 H A l' T, E R IJC. 

T E S T I M O N Y 

!estimo111,)~n general. 

Testimony to be oompetent muet be offered by witnesses 

in the presence of the court and under the sanctity of an oeth. 

The number of witn@sses offering this testimony :i.s immeterieil, 

but all testimonies offered must rel~te to the facts in issue, 

Testimonyj,_n the _!L~,Y,!fSh Law. 

According to the Jewish Law at least two witnesses .. 
must testify in each case, ana. their testimony must be offered 

freely ana not .under duress or undue influence of oompansetion 

or reward. ft) 
The entire testimony must be given i.n the -presenoe 

of the defendant exce·pt in the case where the defendant is 

sick or the witnesses are sick or are compelled to lesve the 

province. ( 2) 

Ordinarily all testimon,es must be offered by wo~d 

of mouth end in the presence of the Court_ (3) 

Each of the witnesses, in criminal as well as in 

civil cases, muet testify to all the facts in the ossa, con

stituting the entire course of dotion. (4) Thus. if A testifies 

that X threatened Y and B testifies that X discharged. his gun 

( l) Kethuboth 18. Of. Ohapt er on"Wi tnessesJJ 

{2) Bebba Kama 112b 

(3) Shebuoth 30e Cf. Chapter on "Written Documents" 

(4) Babba Kame 70a 
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whil0 pursuing Y and C testifies that he fauna Y dead with a 

bullet in hie head and D testifiE1e1 that he saw X fire at Y 

and kill. him. there i0 only the testimony of D that ia complete 

and since two wi tnesaes a.re necessa1•y, X cannot be convicted 

on tpat evidence. (5J 

po s session" l 11 P r n 

ln the case of title by "adverse 

) the law ie somewhat different, With 

the exception of .Habbi Akiba, they seem to hold that :i.f there 

are th:t'ee sets of witnesses, ea.ch testifying ii.a to one year, 

we may add their testimonies and regard them as evidence 

showir1g that he had beenmpo saession :fo :t· three years, the number 

of years requlred to vest title 'by adverse po saession. ( 8) 

In crimj,na.l cases the witness must not onl)r testify 

that he sa.w the crime committed, but also tha.t he saw the other 

witness observe the sa:rne act at the same t:i.me. (7) 

Jjy a set of witnesses we mean at least two witnesses 

testifying to the same act. · Attention ia paid to the manner 

in which they testify and not to the number constituting the 

set. Thus a set of two is as competent as, and i ta testimony 

equivalent to that of one hundred witnesses. l8) 

li!!ll~l.J!tl~ • 
It is evident from the preceeding rules laid down 

with reference to testimony, tha.t matter, t,he nature and effect 

(r)) 

(6) 

· l 7) 

ta) 

Babba KBma 70b 

Babba .oathra f56'b 

Draita aa6coth 6b Cf, Sanhedrin 30a 

Mac co th 6b 
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a f which might be improperly estimated, ·ebould be keJt, :f'rom 

the court and j ury. This principle excludes evidence which 

depends solely for ±.·ts truth a.nd falsity upon the statement 

or conduct of some person other than the witness in court, 

known in law as h~~r~~~ m£.~• The reason for excluding 

such evidence is very obvious. The original statement has 

not been made under oath, the opposite party never had a 

chance to cross-exa.mine ·the original party, and ab.ova all the 

statement might have "been imperfectly hf~ard and reported& 

Thus in examining the witnesses they are asked whether they 

actually witnessed the qct or they are simply relying upon the 

statement of some one, who, in their eatimation 9 appears per ... 

featly reliable. l9) 

lf A says to .o that he• B, owes him a garment, to 

which »~replies that he owes that garment not to A but to x. 
X cannot introduce this statement made to AA.as evidence in 

X 9 e favor. It is merely hearsay., llO) 

The testimony testified to must be in court or in the 

presence of witnesses, and the one testifying must know that 

his statements will be regarded as a depositdon. lll) 

The importance or the subject, however, does not 

l:.te i.n 1 ts exclusions but rather in the exception to the 

~ rule. 

~-..,,.~~,;~•-.......-~ ..... -----~-·--....._------·--~-""·'~'~~ .. ..-iu,,~,z.:.,,.,"'""'-~~~~ 

(9) Sanhedrin 3? a 

(1()) Hasen Miahpa.t 80.23 (Cf. Z.F. p.255) 

( 11) Sanhedi•in 29a 
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1i'he exceptions to this rulei are very numerous and some 

of these "exceptions" are independent rules, dating back prior 

to the "rul~~s against hearsay". These include statements made 

by persons who cannot appear and where other evidence is ex .... 

tremely difficult to att~in. 

Declarations against interest, memorandum, test1.mo ny 

relating to marriage and affirmed. testimony form some of the 

exceptions .. 

A. Declaration against interest. 

tiuppo se A, a ere di tor makes a declaration that B, 

who owed two hundred dollars, na.s paid him on account one hundred 

dollars. ~uch dellaration being against hie interest is binding 

and indisputable. ( 12) 

B. Where testimony is written down. 

A wi tnei:rn may use a memorandum upon which he had 

written down hils testimony a.nd use that in court to refresh h:ta 

memory or may introduce it a.a evidence, al though according to 

the Law of Evidence these statements are nothing short of hear

say. (13) 

v. In I'(!lation to :iv1arriage-. 

A man may testify that he heard from another tha.t A, 

tlle husband of B ha.d been seen dead, and B· is perm:l ttEid. to re ... 

marry on the strength of this testimony." 1y ~J:ir.:. Tii 

( 12) Ho sen Mishpa.t 126 .29 

(US) Kethubo th 20a. 

" 
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D. When strengthened by parole. 

If one affirms his statements, 'by shaking hands or 

by giving his word of honor in order to give his statement 

force and effect, i.t ia admitted in evidence as comp(3tEmt 

test imo ny • ( 14 ) 

(14) Hasen Mishpa:li 126.28 Cf. z. Frankel P• 35? 



CH APTER X. 

W I T N E S S E S 

off ~~:_d.:iliJ!.,.,~ll • 

A Witness is a person who testifies before a court 

o~ judj.cial officer concerning matters .under jud.icial investi .. 

gatiorJ. The subject of Witnesses is the most important in 

the Law of Evidence. Here j_n we see that while so cie:ity made 

rapid progress and ci viliza.tio n fo reed, it a way among the 

people, the Courts 1 agged behind and the court practice re-

mained intact for many years afterward. ihus, the inequality 

between parsons of different political and religious beliefaj 

recognized in thE3 early stages of the law among a rude and 

half-civilized people was hard to break away from, and extended 

to witnesses even at Common Law. In modern law any person 

who is mentally competent and unde:r·standa the nature of an 

oath is allowed to testify as a witness~ 

According to the Jewieh Law, if one has knowledge of 

facts in a certain case, he is enjoined to testify. ll) This, 

however, ls extended only to criminal cases." (ii) 

At least two witnesses must testify in order to make 

the evidence competent and valid. (2) 

To this rule there are few e:x.cep tions & 

A In civil cases one witness may offer evidence and 

thereby impose an oath upon the party against wr10m he is 

testifying, or one may be reliErved from taking an oath through 

(1) Bhebuoth 30a 

(2) Ibid 

(#) Bebba Kama 66e 
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the testimony of one witness in his favor. (3) 

B. One witness may testify that a certain person is dead 

a.nd his widow would thereby be permitted to remarry. (4) 

Thia exception. is due» no doubt, to public policy, for it is 

often impossible to obtain two witnesf.H:H:i in such a case and 

the woman would have to remain in a auppo sed. state of marriage 

"Aguna" all her life. This is obvious from the fact that 

there is a dispute whether she may obtain the amount of her 

Kethuba on the strength of this testimony and also by the fact -
that the heirs to the widow's deceased husband cannot inherit, 

in spite of the fact that the woman was permitted to remarry. (5) 

C. If a man had been killed and the murderer is unknown, 

one witness may testify tha.t he saw the crime committed and 

thereby make the city perform the cermony of ch.oppj.ng off the 

hea.d of a heifer to a.tone for the city. Hut the same evidence 

has no 1r,earing with reference to the murderer. (6) 

D. Where a woman had been a.dmoni1:1hed by her husband not 
• 

to associate with a certain man, the testimony of the one 

witness with regards to a clandestine relationship is sufficient 

to prevent her from taking the bitter watert3 • but inadmi1:.1sable 

as evidence against the woman. 

w. In ritual oases theevidence offered by one witness is 

compet<-rnt to all intenta a.nd purposes. (8) 

Shebuoth 40a 
Jebamo th 117a 
J ebamo th lH:ib 
Sota 47 b 
Sota 31a 
Gitten 2a 1•11b~N~ JCHJ 1nM 1V 

i ~ 
i 
I 
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251~11.9...YJLL.!.l t A~~J!. !3 §..~ .. 

The cr,~dibility of witnesses must be est~ibliehed beyond 

doubt and their impartial! ty must be placed above suspicion.. By 

means of a. aeries of a'tri.ngent regula ti one, a numbi:3r of in.di vi duals 

would be disqualified in ea.ch case from coming forward as witnesses 

The primary object of this process was, no doubtt in order to render 

the conviction of an innocent person pir,a.cti.ca11y impossible.. Un ... 

l1:H:1s all the facts were as· clear to them as ~ylight·. and they were 

convinced of the justice in the case beyond a scintilla of a doubt 

they would refrain trom issuing a verdict against the defendant. 

To ensturn absolute justice the following rules restricting testi ... 

mony were laid downe No man could incriminatEi himself. A woman 

is not qualified as a witness .. Slaves, i.nfants, hermaphroditE1s, 

lunatics, deaf and d'U.\tJ1P ,"b.lin.d peopJe .. :, deaf or dump ,non .. believers 

or non ... Jews, thi.efs, robbers, uaul!@rs, one whose testimony has 

already been impeached, relatives allied by blood, relatives 

allied by marri.age, ex.is ting relationship be·tween the wi tnesaea 

or between the witness and the judge, a debtor, a creditor, or 

one who is in any way interested in the case are barred 1·rom 

t(istlfying. Dice-players, professional gamblers, shepherds, friends 

of the li. tigant pa.rties, enemies of the li tiga.nt parties, m.en of 

a low mora.1 standa.rd and illiterate~; a,nd men who possess no self

x:espec tarE~ regarded. as incompetent to testify. ( 1) 

The importance of thi.a rule as in the case of the 

"rule against hearsay" lies mainly in ita exceptions. There are 

exceptions, practj,cally to crn,ch of the clttsses, ordinarily in .. 

(1) Cf. Sanb~drin 27.ff. and Kedushin 40b. 
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competent to bear witness. What fo 11ows are the exceptions to 

the general rule of barring witnesses. 

A. A man may confess j1.adgment against himself (2), although 

in cr:i.minal cases if he wishes to testify against himself we 

silence him reproachfully. (3) 

B. A woman ie1 permitted to testify where the knowledge of 

such a fact is mo re apt to be within her sphere. For example, 

in oases of pedigree, a woman may testify that A is the first 

born al though A will inherit a double share through this testi

mony. ( 4) 

Similarly a woman may test:l.fy concerning the detith of a 

ma.n and the widow is permitted to remarry on the strength of her 

tc➔ stimony$ (5) 

u .. The rule that slaves are disqualified aa witnesses is 

derived by a. fortiori fr om a woman.. ( 6) ~-~.-~.-~ In case of testes 
II llli 4 ,_,......,._ 

~~~Ji.£;, however, since nothing is said to disqualify them, 

slE:ives may testify. (7) 

D.. Children below the age of puberty are incompetent 

witnesses and may not,even after they have attained majority, 

testify,.a$ to facts witnessed during· thEir infancy,. The general 

r11le is, that a testimony once incompetent ia always inoompet .. 

ent. ( 8) 

ui) Sanhedrin 10b; J:Sabba Metzia 3b 

(3) To aefta Perek IX@ i"r :D' TJ .J l n 1 N J ' it ~ l'I it I.'.) 

(4) Kedushin ?4a 

( 5) Jabamo tb. 115ff. 

( 6) Babba Kama 88a. 

( 7 ) Cf. z. Frankel p. 2fj8. 

( t1) Babba, Bathra 128a 
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llut persons of mature age may testify, in conjunction with \ 

another competent witness, to the fact that he kn(1W his fathe1'J$, 

his tea.cher~' a or his brother' a handwr:l ti.ng when he was a.n infant; 

tJ:u1tPremembere tha,t the marriage ceremony of a oe:i:·tain woman was 

performed in accordance with the pract!~.;re of a maiden lady·; that 
.,,. 

a certain man would perform the rite required o fA priest, that he 

may be permitted to eat of the heave!-►. ... offering. (9) 

Children may also testifYe if t:Jtated in the regulsLr course 

of co nveraatio n that a certair1 man ha.a acquired an easement by 
were 

v:i.rtue of a user, or that ith.eyL·N.present at the fun<.n·al of a. certain -
man and permit his wife to remarry. (1~) 

According to the 7!almu·dic: law a person attains majority at 

the age of puberty, ordina:rily 1 a boy when he attains the age of 
-c 

thirtElen, and a girl, when ahe attains the age of twelve., Thia 

however, may vary according to physical and psychical developement 

of the child~ (11) But in order to be :fully emanciIJa ted ~ eo as 

to be able to dispo SE~ of an inhe:ri tance or trade in the regular 

course of business, he must be at least twenty yeara of age and 

known to understand the nature of trade,. (12) 

E. A hermaphrodite is an incompetent witness because his aex 

is unce:rta in, his testimony may be uaed in cases where woman's 

testimony is al1:10 admissible. But since they are not legally 
number 

recognized as wi tnesaes, the greater.I) would prevail in such a case 

rather than the contEmts of their evidence. (13) 

,,._n ill,. Cl lWJ11~~--..-.~~~~~""Cll<'r,-sl:rTsC'11:>~-~1>~••.a;,."l~'l'M ....... ~"-__,____......,..olPl.,,_._,.,~~,~ 

(9) Ke'thuboth 28a 

(10) J"Jbamo th 121b; Babba Kamall 4b 

(11) Niddah 46ff~ 

(12) Ha.bba l:lathra 15f5b. 

(13) Jebamoth 11',b• 

I. 
i 
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JP. The testimony of a lunatic is, as a rule incompetent. But 

if he has sane intervt1,ls, he is, during these in terva.l s, regarded 

as sane to all intent and purposes. (14) 

G. There is no express statement d.ecUaring the testimony of 

a. deaf and dumb person va.lid in any case., But we find in the 'l,almud 

that a der:1.f and dumb person ma.y communicate or receive communication 

through signs, a.nd effect a deal or enter into marriage or give a 

divorce. (15) Now, a.11 these cases require sufficient evidentiary 

r capacity and it may be safely assumed that the testimony of a deaf 
.4 · f and dumb person in similar cases, would be considered to have ample 

} 
weight in evidence. 

H. Although the tendency of the Talmud is to rule out the 

testimony of a blind man, exceptions are made to this rule. ( 16) 

A blind man may testify in matters concerning :real estatet a.ccrnrd ... 

ing to Samuel. According to Rav{ Shesheth his testimony is 

admissible with reference to goods or garments, and Rav Pappe 

would al.low his statements to enter as evidence in case of te,ngible 

matter such as gold and silve~. (17~ 

I.. '11he general rule is that a mute person may not testify, 

either by sign or in writing. (18) :But he may testify as t\hedeath of 

a person and in cases o :f pedigree so as to entitle the finh
0

rfo a 

doublei share in the inheritance of his parent. (19) 

( 14) Ro sh Hasha.na. 28a 

( 1.5) Gittin 59.a 

(16) Eruchin 17b 

(1?) Babba Bathra 128a 

{18) Gittin 71a 

( 19) Ibid; Haggiga 2a 
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It is remarkable that in both oases it is Rev Shesbeth~ 

who is bU'nt on admitting evidence which i.s ordinarily exclud.ed, 

wspeoielly with reference to a woman whose husband's whereabouts 

are unknown. 

The predominant view in the 'l'almua. seems to be that -, /' 
~ / deaf or mute persons are qualified as witnesses to all intents 

· / sna purposes. 

J. As a rule a non-Jew may not appear as a witnes~ and his 

testimony is of no effect. But, he may appear as a witness 

upon a divorce aocument ~nd the instrument would receive full 

force through his signature, and o:rd.inary documents, when the 

signature of at least one additional Jewish witness appears at 

the bottom of thQ signature of the non-Jew. But if the document 

was issued by an authorized civil oourt ond is attested by two 

non-Jewish witnesses, it will receive full force and recognition 

in the Jewish courts, especially when it is executed by men well 

versed in the law of that province. (20) 

'.I1he statement of s non-Jew is aa.missible also in evidence 

concerning the d.eath of a person whose wife was compelled to remain 

in a suppoped state of marriage because there were no eye witnesses 

who could testify that they saw him dead. l!;speoially, when this 

statement is ma~e in the ordinary course of conversation. (21) 

The testimony of a non-Jew is also admissible in ritual 

oases. tor example, if prohibited food had been mixed with proper 

food, the law is that if the taste of the prohibited food is not 

notioeabla it is permitted to eat. 

(20) (Gittin 10b) 

(21) (Jebamoth 121b) 

J.n ord.er to find out whether 

-
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or not there exiets a taste of the prohibited food, we give it to 

a non~Jew to taste and we aooept his testimony in that case. (22) 

K. A man who violates a ritual law simply because he is a 

glutton is incom·petent as a witness according to the weigh1i of 

opinion in the '.1.'a lmud. But if ha violates the ritual laws because 

he does not believe in them or because he thinks that oertein 

rituals like the dietary laws are inespedient, he is according to 

Ravo a competent witness, for he may still have scruples about 

swearing falsely in spite of the fact thet he eats unclean food.(23) 

L. The opinions with reference to excluding men who are 

accused of immoral acts seem to be unanimous, !fhus, all agree that 

thieves, robbti,r s and. extortj.one:r. 8 should be barred from testifying• 

If, however, the robbed vr stolen goods were returned to the 

original owner and the usury exacted was requited; coupled with 

sinc@re repentance, these men would again be qualified es wit~ 

neBSEH:1. ( 24) 

.According to the opinion of Rav Nachman men aocused of 

~oral degeneration with reference to meretricious indulgencies arei 

nevertheless, permi ttea.a. to testify ( 25) 

M. If the testimony of a men has been impeached, all the 

testimonies rena.ered prior to this impeachment are valid, accord

ing to the opinion of Rovo, but the law in this case had been 

decided according Abaye, who maintains that all his prior testi

monies are rendered invalid. (26) 

(22) 
(23) 
(24) 
(26) 
(86) 

Hulin 97'b 
Cf.; H.ul:in 
3anhedrin 
f)anhedrin 
Sanhedrin 

l1 
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I. Relatives allied by blood in the first degree, as father 

and son or brothers; in the second degree as cousins; or in the 

third degree as grandsons of the same ancestor are incompetent 

witnesses. According to Rabbi Jose any one who is capable of 

inheriting as a relative may not testify on ·behalf of that 

relative. (27) 

Relatives allied by marriage who may not testify for 

er against each other:are: husbana and wife, brothers-in~law, 

huiband of his mother~ or father, sister, step-father, father

in-law, his wife's brother, their children or their sons-in-law. 

But, if the marriage relationship had been dissolved either by 

divorce or death, t_he;y may again testify as theretofore. (28) 

But a father may testify concerning the primogeniture 

of hi.s son t and the r:;other may also testify concerning the primo

geniture of her son during the first seven days after his birth. (29) 

The relationship just referred. to must not exist between the 

parties to the suit, between the witness and the narties, between 

the judge and the parties or witnessest or between the ~ebtor. 

guarantort or surety. {30) 

O. All ·parties pecuniarly intereste(:t intb.e suit, such as 

debtor andcreditor, lender and borrower, pledger and pledges, 

guarantor ond debtor or creditor, or surety and debtor or creditor 

aJJe not qu.alifiecl to bear wi•tness in a case when the interests of 

one of these parties are involved. (31) 

mJ 
(28) 
( 29) 
( 30) 
(31) 

Sanhe(irin "26b ~---" · 
Senhedrin 27b 
Ibid (Cf. Rabbi lehudah's view) 
Kedush:l.n 74 a. 
Meocoth 6ff;Cf. A~thuboth 21@. 



(46} 

Partners may testify for one another in oases where the 

property whioh they have in common is not a faot in issue. (62) 

A vendor mey testify in :favor o:f the vendee concerning 

the property sold to him, if the property is personal and he does 

not guarantee title, but he may not testify in case of real 

property, because thero he guarantees the title and he is a party 

in interest. (33) 

.A guarantor may te~;,tify in f8'vor of the c1ebtor, provided, 

however, that the debtor has sufficient property to satisfy the 

debt of the creditor, otherwise the creditor couldreaover from 

the guarantor and he would thus become an interested witness. (34) 

.A surety cannot testify in favor of the debtor, ln case 

of .a ~m.rety, the oredi tor does not have to exhaust all his rights 

egainGt the debtor before he comes to the surety. The surety is 

primarily or collaterally liable. The debtor may choose to sue 

the surety at once and he ie, therefore, a ~arty in interest. (36) 

it is remarkable how modern this principle sounds. The 

h1w 1.s not dif:ferent today and a d.e·btor may at any time go after 

the surety without exhausting his rights against the debtor. 

l'. Gamblers are disqualified if they make gambling thed.r 

profession. The reason given is because they become totally 

absorbed in gambling ana are no longer concerned with tho welfare 

of men and the justice of society. Another reason is because 

-------- ,-~~--~ 
( ~-32) .Habbs .i::l1-:ithra 45a 

(33) .oab'ba .l::3athra 42b 

(34) Habba Bathra 45a 

(35) B@bba Bathra 46b 
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their means for earning a living is. illegitimate, relying on 

chance without doing actual work for it. (36) 

Q. .lfor fear their friendship might prompt them to testi.:fy 

falsely, the Habbis have barred friends from testifying. Hy a 

".lPriend 11 the Mi shna t ellB us, we mean a close intimate friend 

bu.ch as the ''best rnan'r or· Shur:Jhbin. Similarly, for fear that 

this prejudice might influence hi.m, an enemy is oons:i.dered an 

incompetent witness. Under this category would come people who, 

beacuse of ill-feeling existing between them, have not spoken 

to one another. for a period o:f three days. This, however, does 

not seem to be the predominating view, andacoorcling to the -weight 

of opinion, friends or enemies are not disqualified as witnesses.(37) 

By the best ~vidence ttule we mean that the very bast 

evidence must be produced to prove any fact in issue. Secondary 

evidence is admisBible only where the best evidence cannot be 

produced or is difficult to be produced end the court will then 

allow secondary evidence to be admitted, which is practically the 

best evidence under the circumstances. 

ln modern. law written documents nroperly execut-"d 

constitute the best evidenpe obtainable,' . .But i.n some cases we 

wi.11 dispose of' tlrn best evidence when the court is ~rntisfied 

that secondary evidence wtllsuffieiently prove the case. 

(36) Sanhedrin 24b 

(37) Sanhedrin 27b 
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Suppose a document is recorded in some court outsid.e 

@f the city 0r state, the best ~Midenoe in this case would bt 

to pr@duoe thE, original document. But the, courts ins case 

of that kind. would. ollow an authenticated c©py to be intro ... 

due ed. in e>vidence. f 38) 

Similillrly we admit in evidence declarations against 

one's own interests and statements m0de within the regul@r 

course of business, where there is no other available evidence.~ 9) 

In modern law ancient' documents, thirty years old 

or more require• no other proof and·•~• edmitted in evidenoe 

under the ancient document rule. In J' ewish law, however, the 

case is different. Ancient documents are subjected to a more 

itgorous examination and slwmys Cirry with them a auspicious 

character. (40) 

~xa!Qi.x:i,at~on qf _!~~nes~~§J.,, 

In .American courts all witnesses testify una.er eaath• 

~he party against whom testimony is to be offered may require 

the witness to be sworn on his ID.!. lli!_, as to whether he 

h~s an interest in the c~se or not. InJewish law, the witnes£~ 

do not testify und.er oath, but the party may requ1re the 

witness to take an 00th that he knows of no testimony in his 

behalf. (41) 

In J:iJngland. and other c0untries in :murope, th~ne h8!1S 

been a ouijtom of kissing the Hible before taking the oath, but 

this is now considered repulsive and a relic of idolatry. 

(38) 
(39) 
( 40} 

(41) 

Cf. z. :fi'rankel D .G .B, p .4U3 ff. 
Shebuoth 45a 
Cf. z. Frankel 415 ff. 

Shebuoth 31a 
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In many Eurep@en courts they still req~ire the Jew to keep 

on his hat and swear by the Pentmtauch* 

quire the Jew ·to undergo certain formalities such as putting 

021 the shroud and repeat a serieio of curse@ resd to him, which 

shall befall him i.n case hiList,liJ.ot telling ·the truth. But 

this also hes been done away with in most of the civilized 

countrielil, and even in the half-civilized countries, this 

custom is gradually dissppearing. 

The testimony of a witne~s is to be given viva voce, --
in the presence of the court,~nd in the presence of the defend

ant according to the ~ewish practice. In this way the court 

will have a chance to observe his behavior and the defendant 

will have a chance to cross-examine the witness, so thst 

the truthfulness of the statement may be assured. .!:Jut al-

though the witness is subjected to cross-examinations in order 

to ascertein the truth, the court will allow him to make use 

of a written document in order thmt be may refresh his memory. 

In civil oases the process of examining witnesses 

is very simple. '£he wi tn<H3ses would. be summoned to appear, 

the testimony would be taken and the case decided according 

to its merits. A preponderous of evidence on either side 

· was sufficient to decide the case. ln criminal cases, however, 

the process of examining witnesses was rather a difficult one.(42) 

The .mode of examining witnesses was uniform. A series of 

( 42) .l:ly crimina 1 cases, I mean offenses which sx·e punisbab le 

by d.eath. 
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questions fixed by law was propounded by the judges and no 

deviation therefrom was permissible. Two sets of questi6na 

were put before the witnesses, a .1,oj._! .9lli examination, as

certaining the fitness and competency of the witness inthet 

particular case, and a cross-examination concerning the facts 

to which he is testifying, en~mring the veraoi ty of his 

testimony. 

'.I:he witnesses, in 8 criminal case would be brought 

into the court to testify. The plaintiff was summoned to 

appear ana be present st the trial~ At no time would the case 

be fully decided before the apvearanoe of the pilieintiff, al

though the examination might have started in hie absence. ( 43) 

'l'he court would. adopt every means to confuse the 

witnesses, so that if they plotted against the defendant, their 

plot would have been discovered by means of this process. Thus, 

the witnesses would be made to wall from place to place and 

from one room into the other in order that their plotting mindt 

±f th@y have been plotting, would loBe its biilisnct in th60itrain. 

They were then told of the seriousness of the case, tht.at through 

. their testimony inocent blood might be shed, and that unless 

they were sure of the guilt of the defendant they should with

draw from testifying. 144) .ll'or once the defendant is found 

gui.lty, there can be no reparation as in the case of e civil 

trial, where reparation could be made by making good the loss 

in money. Onthe other hand,they were also told th@t if they 

(43) Sanhedrin 79b 

(44) Sanhedrin 32b 
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if they knew the faots in the case and they were sure of the truth 

o:f these fsots they were duty bound to testify. Similarly they 

unknewn in ,J ewi sh .Lmw. The Jewish Law require• actual eye 

witnesses and no other testimony is allowed in crj.minal caseis. (46) 

But, if after these admonishments they wou1d still tnsist on 

testifying, they would then be interrogated. concerning all relevant 

oircumstances of' the case. ~hese questions were merely with 

reference to ti.me and place, the object being that this testimony 

mtght be o·verthrown by proving an alibi against the witness, w:fuich 

entailed upon the perjurer the penalty of death. 

Upon receiving the answer from the w1tnesses that they 

actually saw the crime committed, the following questions were 

put to them: 

1. In whet cycle of the jubileum have you witnessed this case? 

In Wh(llt year of that cycle, 

ln what month of the year. 

4. On what day of the month. 

6. (l)n what day of the week. 

6. On what hour of the day. 

7. ln what place. 

These seven questions were absolutely required. The 

answe:r1lH.:.to these questions were ind,ispensible, tmd tt is easily 

to be seen that if' the witnesses were falsff.y.ing, an 1 alibi 

could have been easily proved, antCthat satisfactory answers 

to these questions were more or less sufficent inaications of 

.( 45) Sanhedrin 37ft'. 
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the truthfulnes$ of their statements. f46) 

The BeBikoth. consisting of qu~ 0 t10.n~ ref i to tb 
,,,.., n .. , •• arr ng ,~e 

commission of the crime were not limited to any parttcular number 

and each individual judge would adopt his own method o.f invest1 ... 

gation. The more thorough the examination, the better. First, 

the witnesses would be asked. whether they knew the person 

assassinated, if they had cautioned the assassin of the gravity 

of the crime,and ir eny time had elapsed between their caution~ 

ing and the perpetrijtion of th$ crime. This is an essential 

po:l.n.t ::l.n ev::l.dencee, for the Jewish Law does not recognize the 

maxim: i5n91·_a.ptis legt~. ~ excusat. ~:he perpetrator must 

be warned against committing the crime and the commisston of 

the crime must have taken plf:1oe before he had time to f'orget 

hhet warning. (47) 

Each witness wee examined separately end apart from 

th@ other witn~sses, ao that if they were falsifying they would 

not have a chance of' making their t0$timo:ny correspond,by 

listening to the evidence rendered and to ~rran~• it accordingly. 

If any discrepenoy should occur b©tween testimonies of the 

different witnesses, the entire evidence would. be rendered. in--

vs lid ana the accused would be allowed to go free. (48) The 

rule in Jewish :Law ii:J that all the evidence rendered. in any 

case, regerdlEn:is of the number of wi tne8ses, ik:l con8idered one 

testimony, end if one witness had been disqualified, the entire 

...., - _,,.._ ...... _, ----_ ... _.,_ ... _, _______ ...... _ ... __.....,.., ... ._,,__...,. ____________ _ 
(46) Sanhedrin 40 ff. 

(47) Ibid 

( 48) Ib::l,c"l 

i 
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pr0oi€ would fail, 

But, if one of the witness~o 1·~ un 
w~ ~ aware of some details, 

or even if t· j ~1ere . s a sli.ght discrepancy with regards to minor 

details, immaterial to th f' t i · · e ·ac n if:.rnue, the testimony would 

st end. Thus, in a criminal c 0
~~, if ono ·t · ~u~ v w1 ·nass said that the 

culprit was attired in black and the other testified that he was 

attired ins white garment, the testimony would not be considered 

contradicted, because this fact is immaterial to the ~&aeu in 

i ssu.e. If, however, there is a discrepancy as to the kind of 

ths weapon that ws s use cl by the cuJ.-n_ ri t ,, a." o · a th t t I:' on ne sa1 , .. . a i was 

a knife, while the other testified that it wss a dagger, the 

fact is material to the issue and the entire testimony woula. be 

invalidated. Similarly, in a civil case, if the contradtction 

refers to the ob;ject in which the mon-ey was contained., it v:~.s 

immaterial, but if there is a contradiction as to the number of 

pieces of gold, such a contradiction is material and the entire 

evidence would. be remdereia. incompetent through that. 

Due to the uncertainty, in many cases, a~ to wh:i.ch a,.ay 

would be pronounced "Ro sh Ho a.e.sh" , the first dsay of the mont},1, 

a contradiction with refer~nae to the exact day of the month, 

provi.aed. the di.screpency d.oeli.i not exc~ed .9.E:.! a.ay, would be d.lemed 

probabl~ ana would not effect the evidence in that case • 

.All evidences must b© rendered by word of mouthfiand 

in a language und@retood by the court. TheJe wers no court~ 

interpreters inthe Jewish courts and it is for this reason that 

the members of the Senhodrin were reputed to know all of the 

8poken languages of their time. 
But if the jua.ge uno.erstand.e 
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the language of the witness but cannot reply toit, an interpret• 

er may be employrJd to comrnuni crnt e with him. ( 49) 

After the evidence had been examined and cross~exam

ined. the case is decided and if the witnesses come and say 

that they have aoquirea ®dditional evidence, either for or 

against the defendant, we do not listen to them~ 1he Rabbis 

felt confident that before the court had reached that state 

of the case there was not a scintilla of a doubt left in the 
that 

mind of any on®, the oaee was thoroughly investigated and 

properly decided and. it is,perhaps,undu.e i.nfi •. uemce that prompts 

th® witnernE,es to bllak,, rJown on their previous testimony. 

It is always within the discretion of the court to 

pass upon the fitne.ss of the witness to testify. Thus, the 

court may, if it sees fit, refuse to accept the testimony of 

a certain witnes~ if they believe that euoh witness is liable 

to testify falsely. But the coutt,howevert cannot refuse 

to try thEt csee of' anindi.vtdual ,who ,has in previous instranoes 

attempted to produce false witnesses. Such a cese is r®-

cord.ed of a woman, who has in a f@w cas@s produc@d vii tnessefti, 

who were discoverao by the court to have testified falsely. 

~
1hereupon, the judge, in a subsequent case refused to acoept 

the testimony· of witnesses on her behalf. This ruling, 

howeve~, was shown to be erroneous end no witness may be accused 

of falsifying ,unless it lll.as been proved. by sufficient evidence 

that the testimony rendered wss falee. 

( 49) Maccoth 6b 

I 

I 
I 
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The Law c0no~rnipS ~!lS~ witness~. 

The rule in the Jewi~h Law of Evidence conoerning fal@e 

witnesses is very singular, .According to thil:! rule witnesses may 

be impesoh$d, if two other witnesses prove an alibi agatnst them, 

th.9t is to SfllY, that two other witnesses come mnd say that the 

t <eatifying witnesses hs1ve been with them on that dG~Y, and cou.J.a. net, 

therefore, have witnessed the f@ot to which thfly ,ere testifying. 

, the impeachment 

must concern their own person. If the other witneS$e& say that the 

sseissin hae be8n with them ill dey, or th®t the aasassinat~d had 

teen with them, precluding the possibility of having been kill6d ®S 

it has been testified, it is yet insufficient to dedlere these 

w1.tnesses tllS false. 1J:'he alibi must refer to the person of the 

witnessets testifying. ( 60) This rule sitems very peouli1u. illll, •. 

Sif're anc1 the '.I1o fHefta seem to contradict the statemont of the Mishnaa 

and declare that ~• ·· Vlitnesse - m~y impeeoh \.:hiiar 0wn testimony and 
of 

al~o tha!'the other witn©&s, provided this oontr~diction tak@s 

place before the testimony has been thoroughly inve~tiga.ted and the 

evidence completed. It is however, in perfect scoord with the 
} 

generel rule that the witn~sses oennot b~ok dewn on their testimony 

1?1ft®r th0 evidenot!! had. been ·p1u,s1d upon by the court. It further 

shows th~t the proving of 0n alibi with the reference tm the 

whe1•eu3bcn:i.t s of thl!I witnesses is not the only way of impetaohing 

r_rn,i~~,we con readily see that the @xplimation given to 

------------------------ -----------
( 50) Cf. Iv'It.:1 ccarth 5ff. 



(65) 

is n0t authentio,~s G~iger justly o~no8i~es it, but 

ha$ been misunder~toed snd incerr~otly explsiried. (51) 

Before we may impe~oh witn$SSel and subject them te th@ 

punishment entedled to them as fslse witnesses, the entir@l set 

must be proved tm have teatifiee falsely. This prinoiple was 

prop0unded by tfamon ben Sheteoh, who considered the executliJ@n 
~-~ ,• 

of one impeschea. witness by Judah ben Tabbed as having unduly sh11d 

innocent bl@Cl>d. The reason for thts :principle, is, :n@ dcmbt,.the 

general underlying rule that mnly o@mpetent witnesses oQuld be 

impeschtd anc.1 since the testimony of .21!.! witness is by it£elf 

incompetent, it cann0t be impeached. 

Another principle und~r this heading ie, that f~ls~ 

witn@~ses c~n enly be imp~mched and are subject to the IBme 

pun:i.shment which th!!t party against whem they testified would have 

received, if the oaee had elra1dy be@n decided by the court, and 

provided that they wer~ imp~sched prior to the execution of the 

This principle strenge as it may seem, has been 

Bet forth with the intention of fefuting the con·tenti©n of the 

Sadducees that the wi•tnesses are to receive d0ei"'punishment only 

if the ·ners@n -~gsinst whem they plotted} wab executed. 
J 

Much hB 1:.: been written and said. concerni.:ng this principle. 

( 61) Of. :Biehr 1 
B "Gezetz ueber felsche ze.ugtm" There-) he argues th.st 

th® ru.le founcl in the Sifre that witnesses cannc:rt be impeached after 
th&ir 1,estimony had been completed, is not to be found ~nywhere else. 
But upon a moments deliberation it beeemes 8Vident thmt his These$ 
is erroneousi. It is tJ:t.ue that their t,stimony cannot be impeached 
wftar the evidence is complete, by a contrsdiotion, but it still ~ey 
be impemched by outside witnesses,or by en alibi oenaerning the . 
whereebouts of the vvitnesses on the day o:t' the oommistid©n of the crime. 
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The :ralmud. alre&1dy felt the, absurdity in., s!liying·:thst if' the per eon 

plotted ~geinst hid b@en killtd, th8 witnmases c@nnot b~ mBde ta 

suffer the eons~quence of their cr~min9l plot, while if he had not 

bee:n killed, the wi tne@~es would suffer de~rth. Thus, an Qttempt 

his alreedy been msde by the T'1lmua.ist:s tE> .vGYertnngvl this principle 

by a prG>ceiiHii of ~,!0rtier~, nwmely, if the witnesses are killed. 

in case the supposed d.efe:ndent did not suffer des'CJh hew much mere 

that they sh@uld be subject ·to such punishment if demth hsd been 

inflicted up0n their victim. Hut if we tbserve closely the reason 

fer this principle we find that it i~ merely a reault of the bitter 

fight between the Phiu:ili3eeil and the Sadducees. 

dewn thiB principle simply tm shew th0t there is 6nly one inter

pretation th®t we msy follow and that is the interpretation of the 

Fh&riiileeil. :!.the c&1se of Judah ben 1l'abbtlli is /iii olesr indication of 

thiE:J fact. lnth~t c@se Judmh ben Tabb~i 
I inflicts death punishment 

upen one wi tnEHilSN whese testimony had. been impemched. merely t0 sh@w 
, I 

that the Ehirisees are the only authorized expeunders of the Jewish 

Law. 
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C li APTER XL. 

EVIDJ~NCJI: AS A RESULT OF HAVING 1,. BETTER lSSUE .. 

~~.£ e 3;.!L_ ~V~ • 

The Migg&t er evidence ma• re~ult ef h•vingo better issue ' 

1 s stngularly &ind peci1li@rly Jewish. J?r@perly, it shou1a. be 1 
tre1ted under preiumptions, because the pr:i.nciple involved is nothing 

short of a presumption, th&t the defena.ant is telling the truth 
1 

since he h~d m chaiae ta keep silent ~lteg~ther or r~ise a batter 

is~ae. However, I mm devoting 6 oh~pter to it because @fits Jewish 

ohar@ateristic~ and the importenoe allotted to it in the Jewish L1w 

of Evidence. 

The word is Aram~io and mesns "since", It is ellipticml 

artd standi for: since he could have done otherwise we say that the 

reason he chose to do that is because it is the truth. The term 

Miggoh is 1.mknown to the·;;'J~ishne, but the principle is found in the 

, the·mouth that 

prohibiteo. is the very mouth that permitted, or the mouth thet tied r"""---__,,,,,_ .. 

is the very mou~h that untied. ( 1) Thus, we find that if A 12;ay s 

to B,ithis field once belonged to your father but I purchased it 

froniL.lattm, he is 'believed because he was not 'bound te say that it 

ever belonged to B's father. Similarly, if a woman comes end says 

that she was onoe married but she is now div0rced, we believe her 

on the same principle. (2) The Miggoh is also the reason for 

the norm, that he, who returns a certain sum which he claims that 

he had fouilid necld not take an oath if the loser claims that he lo st 

a greater sum than the one returned to him by the tinder. (3) 

rnu1-o_t_Ii_16-~b-· ---·--·--·~-.. ---------·--··- --------·-
, 2 > Il.'rlid 22s 
(3) Gittin 48ff. 
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But not only is the principle of the Miggoh peouliar,but it also 

seems to be in direct oontrediotion with another principle laid 

down in the '.I1almud and which is often ~uoted as authormtative. 

If one makes a partial admission of a debt, the court may impose 

an oath upon him f0r the balance, although if he had denied the 

e11tir, amount the court could. not heve impQsea such an oath. 

Rabb~~ explaining the reason for this principle saya; ~his debtor 

preE.rnmably owes the entire sum and originally intended to deny it 
-~ 

all, but he did not have the courage to deny it all Bnd he therefore 
' ' 

makes a partial admission. (4) New, why should. we not say in 

that case also, that stnce he could deny it all and be exempt from 

tsking an oath 1 we should ale© be1iave him in the case where he makes 

a pertisl admission because of the Miggoh? Or, on the other handi 

why sh©1lld we not say that the man did not have the c~>urage to deny 

the fact that the ~roperty mnce belonged to B's father because suoh 
. 

a thing might someday beoome known th.r0ugh the testimony o:f someone 

else, or that a married weman had not cha nerve to claim thst she 

was never married,nor the finder to deny the finding of a sum al-

together. 'rhere is not the slightest reasen fQr applying different 

principles where the facts in the oase are practically analogous. 

Moreover, why should we not rather Luppose that they are taking 

advantage of this principle knowing that it is safer to subject 

oneself to a pr@hibition for a while and thereby profit by the prJnoipla

o:f: "The mouth that tied is the mouth that untiecln. 

fore that even the Talmudists have al:rei,d.y recognized the inexpediency , 

{4) Babbs Metzia 3b 



and sing1,1l.erity of such a principle,unkn@wn to any 0ther legal 

system. Whether it was prompted by public -policy, in 0rd.er te 

enable one to tell the truth and yet net subject himself to any 

liability, is merely a matter of speculatia>n and the l}.y,p0thellr!,s 

is as vague ss the very principle 0f the Miggoh. The principle 

is,no doubt, very old. The basis for it is the rule governing 

admissions and confessions. We kn©w that confessions a~~ in-

admhrnible in Jewish Law, under the ·precept of: " .A man is re-

lated unto himself". It fellows from that, that the te~timony 

against himself is of ne value and he may withdraw it anytime he 

may cho®se to do so. Henoet the mouth that tied is the mouth 

that untied. This errugimdly applied t perhaps, to both, criminal 

as well as civil cases. Later, expression was given to the 

precept :the aclmission of the d.efendant :!.ri. a civil case is the bast 

evidence obtainable, Hence; in any case once a statement was made 

by the defendant it was practically irreb~ttable. The lV1.igg0h 

was, therefore, a necessary rule meeting theppeaultar0cases that 

would ensue as a result of statements made by the defendant. The 

latter ,on the other hand, would rule out praotictally all statements 

made by the defendant 1 and a new principle was established that 

a part confession should raise a presumption in favor of the 

plaintiff and the defendant be obliged to take an oath for the 

balance. 

!mEJ~fl .:er.t~9i·~~~. 
If A sheuld say to B that he owes him a hundred dollars 

and proiluoe a notewhich B claims that he had paid • A the11 claims 

that the hundred dollars patd to him by B was upon a different 

i 
.1 
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transaction, the note is void beoause A admitted that he received 

one hundred dollars from B. .But if the one hundred d.@llars 

were paid to A by B not in the presence of witnesses the note 

would be good because of the Miggoht 

entirely the receipt of that sum. (5) 

A could just as seen deny 

The force of this plea d0es not prove a fact conclusively, 

it merely tenc."is to raise a presumption. and if there is a presumption 

existing,the Miggoh would have no effect. (6) 

Similarly the plea of the Miggoh is insufficient to bring 

~ f',{!;,f 

a·bout a change in the sta~us !,}l©. For example, if Ac6l~ims a certain 

sum from Bon a written instrument which B claims is forged,and J 

admits that it is forged but claims that he lost the genuine in

strument and reproduced an exact copy thereof, the Migg0h in this 

case is inadequate to warrant a change in the ~'.? . .9..R.2. and B 

must produce better evidenoe that A @Wes him the money before he 

ceuld oelleat. But, if B challenges JJs title to some preperty 

of which .A is in possessien and A claims that he has a. deed wh:l.oh 

B says is forged. .A, thereupon, admits that he lost the original 

instrument and that the dtHid which he holds its a reproduced 

copy
1
the IVliggoh would, nevertheless, give him the right to retain 

his property because he could just as welllhave said that the 

instrument was genuine. 

The Miggeh has no force where a presumption in favor 

of the other is raised through the testimony of witnesses. Thus, 

if A and B both claim title to a certain property by virtui of 

(5) Shebuath 41ff. 

(6) Habba ~athra 5a 
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their fathers title, one introduces witnesses showing that it 

belonged to his father, while the other introduces witnesses 

showing that he was in possession for three years, the fact 

that A could have said. that he purchased it from .B (Miggoh) 

cannot enter into this case, because a presumption of B's 

title was raised by the·testimony of the witnesses that it 

belonged to B's father. (7) 

; . A forced rule has been expounded from the statement 

found in .Kethuboth 23, where one witness testifi.es that s 

woman had been divorced and another that she had not been 

divorced there are two witnesses for the marriage and one witness 

for the ddvotce and the woman is therefore not allowed to remarry. 

Jh•om this it has been ooncl"llded, that an elternati ve not to speak 

does nut constitute a•~iggoh, for in this case. should e Miggoh 

principle apply,the woman should have been permitted to remarry, 

because the witness who testified that she was divorced could 

have kept silent altogether. (8) This is, however, too forced 

and does not at all follow. Had that witness kept silent, there 

would still have been one witness to the marriage and the woman 

would not have been allowed to remarry. Moreover, this case 

i.s implied. und.er the above rule~; that a lVligg0h cannot overcome 

an existing presumption, and even if there was one witness against 

one the woman's status of ma17:riage was proved ana she is presumed 
I 

(7) Babbs Bathre 31s 

(8) Kethuboth 2).;ff. 

' I 
. I 

I' 
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to remain inthat state until the contrary has been proved for 

which the Miggoh is inadequate. 



C H .A.i,P T E R XI I. 

WRITTEN DO OUM ENT s • 

. ~'h._ei;" ±.2!.C! e _ai;ia ef~. 

Although we usually understand by ~g more than 

mere paper and ink, in the Law of .l!:vidence we emphasize the 

physical thing when we speak of writings. '.l.'hus certain 

transactions are only good if the terms of the agreement between 

the parties have been put down in writing. .An agreement in 

writing signed by the proper parties and witnessed ,by competent 

witnesses 12 the best evidence in modern law. ln Jewish Law, 

ot•l testimony is just as binding in any case. 1n fact oral 

evidence is preferable ana it bases its opinion upon the 

scriptural statement: "Through the testimony of the LQQ.RtJ:.! of 

two wi tn0sses shall a fact be establisllied". 

'l
1

he '.L'almud speaks of two kinds of wri tte11 instruments, 

.An ordinary in~-:;trument Bigned by two witnesses irl l ti\ID ands 

plaited instrument 'H ·11,D , which is fo ilided and the name of the 

witnesses. three jn all, were signed on the back of the instrument 

ketween these plaits. The reason given for introducing the 

folded form of an instrument is very trite. lt was, it is related, 

a priestly town and as priests are reputed to be hot-tempered they 

would become excited bDd ~!vorce their wives. The Habbis, then, 

da.ereed to make it dif'ficullt to write a d:l.vorce document and mean-
___ , 

while the priests would become appeased. (1) 

(1) Habba ~athra 1~0 

I 
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.A written document to be valid must contain the names 

of the parties,the place, ana the date on which it was written. 

Hut if the date had beenleft out it is valid,nevertheless, If, 

however, the wrong date was inserted, .H.av Huna seems to be of 

the opinion that it .:would invalidate the entire instrument. ( 2) 

fhis view is very modern. The law today is precisely the same. 

lf e note is not dated it is negotiable and valid in every respect • 

. t:lut if the date was changed., even though the correct c1ate was 

inserted i.n place of the wrong dEJte, the enti.re instrument is 

thereby invalidated. 

All documents must be written in the presence of the 

parties in interest. but, if the debtor authorizes two witnesses 

to write it end to sign it, it is sufficient. (3) 1.l:he inE,trumen t 

should ·be signed by the proper parties end the witnesses iilhoula. 

have read the contents and know the parties and their names. (4) 

It should end with the worde: t• Everything is va lj_d an a binding r,. 

But, if it is written and delivered in the presence of two wit

nesses althougl1 it was not signed ,it is val.id i:n every respect 

as a properly executed document. ( 6) 

In case of an oral obligation even though the a.ef'ena.ant 

admttted the d'Q;l;J,1l 1 in the presence of two wi tneErnes, he may 

afterwards claim payment and shift the burden of proof upon the 

plaintiff. (6) But, if the plaintiff has in his poeseesion, a 

written note evidencing the obligation, signed by the debtor, or 

f2T ~ ia 1:> b a .... Fath~c a .. l~fo, ~·-·----------------·--·-----
( ;3) Ibia. 
(4) Gitten 19b 
(6) Gf. Gitten 86b 
(6) Babba Bathra 170a 
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written out by the witness before whom the defendent admitted 

the o'bligation mnd ord.e:lt'S.clhj_m to w:r:i.te out the instrument, the 

burden of proof would alwuys remain with the defendant. (7) 

~he .. .s!a~Jng of an in._§tr:µment • 

.An antedated instrument evidencing an obligation is 

invalid, while if it is :po1::1t-dated it is valid. But in case 

of' a deed or a bill of sale even if the :i .. nstrument iB post-

dated it is invalid. ( 8) 

If an incorrect date had been inserted, such asSabbath 
date 

or any other holiday, on which, accord.ing to the Jewish Law, the 

instrument could not have bec1n written, the instrument would be 

presumed to be post-dated and. therefore valid. (9) 

Since the date is not material, witnesses sighed upon 

an instrun1errt are not su·b.1eot to irnpeaohma:tlt by proving an ali.bi 

againf.3t them, fo:r. it is still possible that they have signed the 

instrument but dat ea it wrongly. ( 10) 

An instrument may be :i.ntroduced in evidence and con

·18.dde:red valid without any further ·proof,(a) when it contains 

a recognizance clause by the .court where it was i. ssuecl;i ( 11) 

(b) where the signatures of the witnesses could be directly 

identified by the court; ( 12) ( c) when the signotureB could. 

(7) Bibbj Bathra 40a Of. Rashbam there 
(8) Babba Bathra 171a 
(9) I'bia .. 
(11;0) Sanhedrin 32b 
( 11) Ketlmboth 2Gb 
( 12) Eethuboth 18b 



be identified by the court by comparing the signatures~ gue~ 

with the signature.f3 ~,•.!l!-3:.£; ( 13) ( d) in case other wi tnessea 

recognize the Gignetures of the witnesses signed upon the in

st:ru.ment end vouch,~ for their a,uthentici ty. ( 14) 

If the wit.,ier:rnes recognize their signatures but claim 

that they signed under undue influence, fraud. or duress, their 

testimony is valid, but if the :i.nstrument bears a reoogn1.zanoe 

clause, we pay no heed to their statements. (15) 

I have discussed the subject of "Written Documents" 

merely from the point of view of Evidence. I have attempted 

to show what a.ocuments are admissible. in Evtaence and under what 

circumstenoes. I shall not discuss here the details which must 

be complied with in the writing of instruments. such as the space 

required between the body of the inrtrument and the signatures, 

the kinc1 of meterial which must be usea,and the form required for 

the tnstrument or the recognizance clause. This should be treated 

in connection with the subject of nrnE3trurn0nts" a subject sufficieni,l;y 

important and deserving of a Thesis. 

(13) Kethuboth 18b 

(14) Ibid 

(15) Kethuboth l9b 

Fll'US 

·~ 



B l B L I O G R A P H Y 

Hesting'e "Religion end Ethicstt (v1rioue ertioles)~ 

"The Criminal Code of the Jews" Phil:lp Berger Benny. 

"D.fJr Tamud. un sein Reaht" von M .w. Rapaport. 

11 Dae Gesetz Uber .tl1alsohc, Zeugen" Osoar Br,hr. 

"Der Geriohtliohe Beweisn Zaharia E1rankel. 

Jewish Encyolopadie ( in!l<rious ertioles). 

"Hikur Din" Isaac Baruch Halevi. 

THE T .ALMU]r 

Babba Bathra. 

Babba lVletzia. 

Babbi~ Kama. 

Kethuboth, 

Senheclrtn. 

Shebuoth. 

Maocoth. 

Gitt in. 

Ma :tmonides "Ya a 11
;: 

Hilkoth Toan Venitam. 

Hd. lkoth Eduth. 

Mo. Kelvey on Evidence. 

Greenleaf on Evidence • 

Wigmore on Evidence. 

Hughes on Evidence. 

Rice on Evidence. 

Corpus Juris. 

. 
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