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PREPACE

This Thesise is en attempt to orgenize and system-
atize sg far as possible the various rules and laws of
evidence found in the Telmud. I make no claim to treat the
Law of Kvidence, perhaps the most important snd most vol-
uminousg subject in jurisprudence,thowvoughly end scientifically.
To do that it would require yesrs of constent study on that
subject g peridd -many times thst allowed: for a gradustion
Thesis at the College, If one should only glance at the
big volumes on LKvidence by VWigmore, the importence of the
tagk would at once become obvious., I do hope, however, to
continue on this work in a more thorough menner, and I sghall
congider it a great privilege, if the College should ascist
me in this‘resolution, by allowing me to present this subject
more fully in & Thesis for my Doctor's Legree.

I have divided this subject into twelve chapters,
following the system of modern jurists on the Law of Evidence,
1 have endeavored, as far ag I weg sable, to show the parallel-
jgme and veriations between the Modern Law of Evidence snd
the Jewish Law of Evidence and preseht that part, which is

peculiarly and singularly Jewish, in accordence with the views

of Jewish scholare,




, The sourceg for this subject are very meagre.
With the exception of Zscharia Frenkel's "Der Gerichtiliche
Beweis nrach Mossisch-Talmudishem Rechte”, which treats of
testimony rather than of evidence practic¢ally no systema-
tie book has been written on that subject. The subject,

therefore, speasks for itself.
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(a)
INTRODUOCTIODN,

Moy differs from all other beings in thet he is endowed
with a spirit snxiously yesrning for the truth, Innumerable
methods have therefore been é;%ised aﬁ.a means for its
ascertainment, In an effort to discover facts, veilZed in
mystery, hidden in the most secret chambersvof man's heart
countléss systems have evolved, but with few’exc@ptions,
these methods %%i%yavailed nothing save the postulation of
certain rules and regulations,that if the truth bé not known ,
a new truth shall be construed in sccordance with a legsl
process laid’aown by men in authority end this new truth shall
be accepted in liewm of the true facts,

Little progress has beeﬁ made towards & peaceful solution
of the difference of Nations, no mesng are sufficiently
adequate to determine that which is intended by one nation
for anothér, and very little ﬁéSq theréfore, been achieved in
the eflort throughout the centuries, to esteblish harmony end
peace among social groups by defining their controversies and
settling their disputes, by recognising a lsw universal for
the ascertainment of truth. But with tregards to individuals,
these methods have received world-wide recognition. Judieial
gystems of investigation have been accepted throughout the
world and by means thereof we are able to establish or disprove
any matter of fact, the truth of which is subjected to investiw

gation, Thig system of investigation is called Evidence,




(b)

In modern courte, Evidence, which comprises all rules
governing the admission and rejection of testimony and the
weight given thereto, has been clearly orgenized and
systematized, We can with little effort find sny rulecof
evidence plainly defined snd clearly stated in any of the
-practicable text hook& on Bvidence. Thig, however, is not
the case with the Jewish Law of BEvidence. The Jewish Lew
of Evidence is scaettered all overthe pages of the Talmud,
the compendium of all Lews, end’ih feot the only source of
Jewigh Lew, But this is very little known, snd to many as
myéterious 8s the very truth which the Law of Evidence seeks
to unveil, due to the fact that the Telmud is written in a
singular orientsl language, very diffieult for the ordinsry
layman to understand.

Liet me state at the outset that I do not intimate to
write an opoleogetic thesis, showing the greatness of the
Jewigh genius, not merely in matters religious but slso in
matters judicial, It is not my intention to show by
meang of Pharisaic homily thet the Romens have borrowed their
law from the Jews because the Roman Lesw happens to colncide
with that of the Jews, It shall be my object to endeavor,
through a study of both, the Angl@-Amerioan Law and the Talmud,
to gather the rules of Bvidence—the subject lam treating in
ny thesis——from the scattered pages of the Judieiel record and
court decisions in the diaspora, and present them, more or less
Systematically, as far as my ability, the time, and the space

of this thesis will permit me.
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CHAPTER I,

LAW IN GENEBERAL

Law in its broader sense,

‘When the first men built a fence around & gar-«
den or lot end thought of designating it as "hie",rules and
regulations fdr determining the right end the privelege to so
designéte.it,at once became urgent, Gradually,these rules deve-
lopad into & body of norms g@varﬁing the rights of the primi-

- tive man with respect to his person and hig property,principles
necessary for his exigtence. Notwithstanding,these principles
inv01VGd‘z?rtechnicalimius and required ne jurist er legal ge-

niue for theilr enactments. They ewed their existence msinly to

the evil results iq&a}gﬁigg}ly connected with their vielation, Z

either because of the nature ef the aot&ér by autematic opera-
But #s time sdvenced,any act of cemmission or omission offensive
to the group wes visited with the whole weight eof socisl indig-
nation. In their mildest form,these jndignations were menifes-
ted in ridicule and wéntempd.. Shortly aftemWamds,howevar,society
began te express its raprobation by €nforecing cempliance with}
the rules that became generally recognized and by punishing nen-
compliance, The bedy ef rules regulating the felstion bstween
the individual and soclety and the system of precepts éﬁsuring

the observaence of these rules and maxims constituted:the law.

Substantive Lew

It goes without saying thet disputes and contreversies
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have soon arisen, Men instinctively recogniz@é that his per-
son is entitled to protection and even the primitive men sl-
peady felt thet what he esrned was his, But no underteking
is mobe auStera eand no project more intricate then the task
of determining the Just claims of an individuasl with regaerds
to His person or his property. A clashing of rights is so
fraquent sn oceurrence that a canon or a standard system of
maxims,defining the rights and obligations of man to men

end of individusl to socilety,was an indispensable operstion
and the only solution., This system of rules we designete as

"Subgtentive Law",.

sdjective Law,

0f what evail would be the Subhstantive Lew if

there were no mesns of eﬁforcing 1%? Of whet velue would be

a verdict or a Judgemeht if ther were no means of execution?
It thus became necegsary to establish rules relating to the
means of enforcing the Substantive Law; rules defining the ne-
ture and‘powgya of Judiciasl tribunals,rules prescribing the
order of ﬁroa&dure in the courts and the mégéad of executing
the Jjudgments rendered. This brench of the law is known as
"Asjective Law",

Eyidence a part of Adjective lLaw,

As the chances of clashing rights incressed and
each case had to be decided on its merits,rules were éstab-
lished governing'th@ decigisons of the courts in eaehiparti~

“culsr case, It thus became necessary to subdivide the Sub-
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stantive end the Adjective Law into classes,sccording to the
subjeot matter to which it releted., The Law of Evidence,deslw
ing with the principles governing the admission and rejection
of testimony end tresting of tieé "the rules of law,whereby we
determine what testimony is to be admitted end the weight to
be given to the testimony sdmitted" 4is & part of the Adjective

Ilaw ¢

kistinetion between Bvidence and Law of Evidence,

The information impesrted to the court by & witness
which will warrant the rendition of a final Judgment is called
Evidence,while the rules which determine weight of such infor-
mation;and the method used in bringing informetion to the at«

tention of the courts is recognized ss Law of Evidence,
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CHAPTER II,
JEWISH L AW,

Jewish Law and what 4t comprises,

The Jewish term"Law" includes much more then that
~ which is commonly understood by that term, It embreces juri-
dical,ceremonial,as well as morel lews., For slthough we find
meny synomyms for the word law ag "Toroth" indiéating all pre-

cepte end decisiong,"Mighpatim” decisions,originelly applying

to eivil law only,"Hukoth" stetutory laws,end "Mitzvoth" dewn
signating eny commendment of Biblicel senction,the meaning

of these terms have lost their significance when all laws,

wirhout distinction ceme to be regarded es divine commands

hended down to Israel through Moses,

Developement of the Law,

Like any other system,the Jewish system of Law evolved
out of customs and ussges prevalent at the time of its en~

actment, The lex taliones,the sacrifice of the first born,

and the execution of judgment againdt Achan are striking il-
_lustretions of ceustoms inherited from the pr&—hisgific past,

These laws represent the very incipiency of the lesgal system

with all its crudity. Very soon,however,the Jews began to

make their @Wn laws,by ¥veferring the cases that would come

up in the course of time,te an arbiter or Jjudge,snd the decis-
“ion in the various casos served as procedents fo¥ similar gnd
~anslogous ceses that followed. Thus,we find that the mutual

gltercations between parties to & sult would be referred to a

- Judgcial head,that Moses and others would settle ceses in
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dispute (1),while in Samuel we find that e decision once . _
roendered served as a precedent for subsequent cases of similer

neture (2),

The priegts ware the early judges,
| Originally the priests would decide el1l questions of
low., Their decisions were given divine ssnction and were known
as "Toroth™ (3). Moses himsalf,aocording to indicationa in
the Bible was & priestend Samuel is referred ss both,as priest the
suocessor of Eli,and a judge., These decisions were evidently V

formulated into small groups of laws (decalogues) intended,

it seems,to be committed to memory. These were later reduced

te writing es it wes the case in the Code of Hammursebi. With

the passing of time,various pf@blems have arisen which were not
covered by the different decalogues. These problems were settled
by the greast prophets of the,ninth,eighth,and seventh centuries,
who at the same time gave expression to mew moral andvreligieus
principles,resuliing in & woell difined and aééquately arrgpgad
Gode of Laws,alapted te the needs of the people of that-ﬁgm@

but ascribed te Moses inrerder to give it authority and aanctién.

The different Codes,

Medern Biblical scholars find traces of at least six or
seven: different codes., The book of the Covenant known ag C,
the YHVH cede knoen as J,,the Elohist Code known &g ,%., the

Deutronomic Code known as D,,the Priestly Code known as P,,end

(1)  Exodus XVIII.l6,£f.
(2)  Cf., I Samuel XXX.24,ff,
(33 cf., Mal, II.,7,
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the“Holinesa Code known as H, others add COg, the great hodk of %he
Covenant, Jp a rewdsion df J1 ehd J E a cimbination of both, J
end E, Thege thedries, however, must be acceptad with a grain of
galt, suffice it to say that all these Codes were finally
codifiel dito one system of laws, ascribing to it divine authority
and ehnonized about 400-350 B, C, E. at which time the Lawgs were

regarded as finished._

Lafer interpretation regarded as part of the Law.

The Torah like any other Law-book contained clauses
which could be interpreted in more than one way. Different
explanations were offered by various expounders and aAneed wag
gsoon felt for an authorized body of experts in the Law to explaih
the vague and obscure'clausas and to interpret the anbiguities
and individual phrasés contained in the Toreh, Thus,as soon as
the Torah came to be recogni;edas the religious book, governing
~ thecvconduct of the community,a body of experts known as the
"Soferim”, became the religious suthorities and their expositions
of the Torsh were guite as binding as the written teachings.

The maincobject of the Soferim was to apply the Law and not fto
vary it or add to it, New provisions were, however, incidentally
dreated, due to outward circumgtances which could not have been
forseen by the Torah. No literature has come down to us directly
from that period, but we know of laws and decisions, some of which

are embodied in the Mishna, which date back to that period,

The Sadducees and the Pharisees.

After the victory of the Hasmonaeans, the lesdersof
the new Jewish State, wordly-minded throughout, emphasized the

Torah slone and refused to recognize any other authority, while

M i PAT
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the followers of the Soferim emphasized tho value of and the
nechssity for oral teachings in.addition to the Toreh, A
division,as far as religious teachings were concerned, took
place between the two groups, which later develpped into two
digtinet sects, the former known as the Sadducees and the latter

ag the Pharisees,

The Post-Biblical Codes.

The earliest Code mentioned in Pogt-Biblical times
is the Sadducean Criminel Code, We know nothing about the nature
and contents of this Code, except that we read in Megillath
Taanith that the Pharisees celebrated the day in which it was

Qggggg. The Megilleth Taasnith itself is one of the earliest
Rabbinical Codes, It trests mainly of minor holidays in which
fagting is prohibited, |

The Talmudic Code known as i® 9yaw nvin  had its
the Ghriﬁtian era, They attempted, no doubt, to ereate a new
~Code adopted to the needs of their time but following the spirit
of the Bible, ILike the Bible, the Code should contain narrative
portions as well a&s legal dootrines, and the former was designated
as Aggada while the latter was known as Halekeli. This Code
was workedout independently from the Bible and was intended, per-~
haps, to be committed to writing. But inorder to leave the
guthority of the Toreh intact, this has been avolded, and gradually
every law contained in these Codes, in order to give it force and
‘aff@ot, had to be derived Ffrom or based upon a passage from the

Seripture,
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_ Another att@mpt to codify the Lew was undertaken by
Eliezer ben Jacob ahout a century later (ﬁf.?esachim 32a)
Simon ben #zzai refers to it as "PIT 2D 2P 93 MPIew 8 nivn
(Jebamoth 49D)

"Akiba ben Joseph, less than a century later, was the
first dné to‘systematize gnd arrange the different brenches of
the Jewish teachings from two points of view,  On the one hand
he had the "Mishna" containing matters of law, expfes&eﬁ in
legal form, while on the other hend the "Midrash", a sort of a
~ commentary to‘the legalbooks of the Torsh, The work of Akibs
was improved upon by his pupil Rabbi Meir, which served as the
basis to Rabbi Jehuda Ha-Nasi, the compiler of the Mishna, who
closed the record and gave form to it., The Mighne, as we now
have 1t, and which is suppoéad to have éttéin@d its present form
at th@haﬁ@ ofJehuda Ha~Nasi, is cgnsidered the mbst important
production in the field of Rabbinical Code literature, although
gccording to the modern concept of & Code, it hardly deserves
that naﬁea

The Mishna wag later taken over to Babylon by Rav
and Samuel, who mark the beginniﬁg of the Amorale period,
The Amorain attemptéd to explain the Mishna, interpret it,
decide & case where a‘contrOVersy exisgted between two or mor;
Taggim, or cite a similar case in the Mishna as suthority for
their decision., But above all else the Ambrain tfied to give
every Mishnaic law snd every Tanaitic decision Biblical Sanction
and sound reason for its enactment and utterance, The dis-

‘oussions of the Amorain are carried on in Aramaic snd the text

is known as Gemars, while the Mighns plus the expogition found
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in the Gemara snd in other Amomélc sources is known &g the
Talmud .
The Talmud is often mocked at snd ridiculed by

scoffers and ignoramuses, who have never penetrated with the

spirit which prompted its ensctment, who condemn the entire
Talmﬁd which re-moulded Judsism into the homogeneous mass
Awhieh it presented during the whode of the middle ages, be-
cause of a few petty casuistries found therein, The reai
intelligent Jew never connived at incongruities, To quote
from the very Talmud; "The Kingdom of Saul did not last because
Saul was flawless"., It is tdwe that the forced exegesis of
the Talmud and the insignifican% discussions on trivialities
gften repel, but on the whole the ppirit is very brosd, and
most of the lawg aim at the Well;being of Society, It ig
true thet there are still many questions which have been left
undecided, but it was the Talmud that brought 3ewish Law to
g fixed point. It is the Talmud which served as the basis
for all later Codes, and it is the Telmud thet shall serve me
as a gulde in my present endeavor.-

The Lew of Evidence, ij is obvdous ,would come under
Juridicel lews,but es no line of demercation is drawn between
morsl,ceremonial ,and*juridia&lﬁ1swsjthé”Law of Kvidehce which
forms & part of the Jewligh lew syetem underwent the same process
and ite rules ere embodied in the differeﬁ?.Code$‘without having

gny particuler or designate@lfield,
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CHAPTER 1I111.
JUDICIAL NOTIGCE

How it is related to Evidence.

The dootrine of Judicial notice is often treated in

connection with the law of Evidence, It applies to the Law

of Hvidence in & negative sense snd only indirectly,

What it implies,

The dogctrice of judiecial notice is an exception to

the general-rule in law that all factse must be proved to the
court by the very best evidence attainable, According to
thig doctrine, cortain facts are regarded to be so well known

to the court or so relsted to it and reedily sscertainable,
that they need not be established by further evidence or proof,

Judicial notice is both mandatory and permigsive, that is to

say, @f certain facts the court must teke Judioiallmotid@,ama

other facts the court mey at its ddégeretion judieially notice.

The Law of Judicial Notice in a formative State.

The Law governing this doctrine is unstable, and the
Court with rveference to this principle, must keep abreast with
the advance of civilization snd the progress of the times.

Thaet of which the court will not take judicial notice to-day

may be recognized to-morrow as out of the realm of proof, and
B things that require mo proof to-day may be disproved by recent
investigetions, Ordinarily the Court will judically notice
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matters peculierly within the knowledge of that Court, the
supreme law of the land, and matters of universsl notoriety.
Facte which have only & common notoriety the court mey in its

discretion judieally notice.

The doetrine of Judicial Notiee in the Jewisgh Land-

In the Jewisgh courts, perticularly ,every fact and

'claim musf-be proved by competent evidence and in a convineing | g

manner ., But, the Jewisgh Court alse will tske Judicisl Notice E

of the lews in the Bible. The Judge is presumed to know the

Bivle,snd one need not produce the Bible when claiming a right
.under its sanction. All courts would take judiecial notice
of the *%wiqaw 21330 107 na + The Courts will

fudicially notice the orsl traditional law ‘i cr nwp? ns%n

A lower Court will take judicisl notice of the
deoision in a higher court, Inffact & court will take ;
Judicial notice of any other court without further investiga-

tion (1) It is taken for granted that all courts are composed

of .2btePodied men knowing the law,
/\ oo e .
A Court will take judicial notice of eny written
document signed by witnesses and exaéutediin a court,

Where an admission is made before the Court, the

Court will notice it judicislly as being maBe earnestly and

without any intention of Jest. Thessme holds true in the

fae]
-~

, : ", o N
case of an admigsion by & person in extremis., YIr 222w .
even though it wes not msde in the court.

(1) Babbea Eatbrs 138D
TR LT N, 10T R? ORI 2 ha X3 A

() Babba Bethre 175a
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The Court may, in its diseretioﬁ take Jjudicisl notice
of the decision or execution by any ordained Rabbi. But
also inthe Jewigh Law this doectrine is in & formative state.
Toke the case of a woman whoge husband had disappeared and was
not seen again. The Law ig that she may not remerry unless
witnesses have geen him dead. The reason is that hesmight

be living in some country impossible to send communication,

.4 Recently however, R. Issac Elchanan of Rovno permitted a women

to remarry although there were no eye witnesses who could
tegtify thet they sew her husband dead. He Jjustifies his
decision by saying that the facilities for communication in
modérnitimes warrant a conclusion that if he had been living

“he would heve been heard from,
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CHAPTER IV,

PNUS PROBANDI

Who has the burden of proof.

Litigation has as its ulterior aim the sscertain-
ment of certein facts and the applicetion of some legal - , ‘
principles to these facts, If one has a grievance he comes
to court end rehearses it. It is only fit and appropriate,
therefore, to cast the burden of proving his grievance to
the court by sufficiently satisfying evidence upon him, who
avers it, Hence we have the principle: " Ei incumbit ?
probatio qui dicit, non qui negat". The burden of proof is

upon him who esserts the affirmastiwe,

Woight and effect of the burden of proof,

He who has the burden of proof in the baginning of
- the case has it also in the end, That 1s to say, where the

evidence introduced is gounteracted by the negative side and

the facts are more evenly balenced, the verdict would be
against the psrty with whom the burden of proof rested , lf
originglly, unless he succeeds in establishing the truth of w}

hig averment by & preponderance of evidence, f}

The Burden of Proof in Jewigh Law,

Like thé Anglo-American Law, the Jewish Law casts.

the burden of proof upon him who mekes the averment and the 1f

plaintiff must prove his claim to the satisfaction of the
sourt, The general rule is: "The burden of proof is upon

|
him who is trying to chenge the gtatus guoly or "The case {f

favors him from whom money is to be taken away"., N
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The ssme prineiple holds good in the case of real property,
Thereits & presumption that the title:to property elways
abides with him whose title has once been establishedfsz)

Shifting of the burden.

If the defendant admits part of the claim, the bur-

den of proceeding with the evidence immediately shifts, and
the defendant must satisfy the court in respect to the amount
denied by him or else an oath would be imposed upon him.(4)
The admission, however, pust arise out of the ssme issue and
mugt relate to the same subject matter, For, suppose, A

¢laims one hundred bushels of wheat from B sand B admits that

. he owes & fifty bushels of barley, since the admission is not
of the same subject ﬁatter, the burden will not shift, But,
if A claims both, wheat and barley snd B admits that he owes
either wheat or barley, the sdmission would be arising out

of the same transasction and the burden of proof would shift,
Similiarlyﬁan admission of currency, slthough of different
kinds, is regarded as & "part admission" or an edmission of
the seme subject matter and the burden to proceed with the

evidence would shift. (6)

(1) (Babba Keme 35a) 71K 177y 197200 823407
(2) kKethuboth 12b) MO0 DEITRD MAI0D PN

(5) (B. Metzia &7 ) 1DPING 07024

(4) (Kethuboth 18a) VAW> Miywnii N3pna AR

(6) (Shebuot 408) There seems to be a difference of opinion
on this matter, but this is no doubt the predominant view,

(6) (Shebout 40a)
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In criminal cases, the burden of proof lies, with-
out any exception, with the prosecution.

& singuler rule is that found in connection with
the peculisr maxim in the Talmud that if the ox of a Jew
gores and damages the ox of a Gentile, the Gentile cennot
sue in a Jewigh Court, In consequence of this odd principle,
we find that in & place where the majority of the people are
Gentiles, and the ox of a Jew gored and injured the ox of
another, the burden of proof is upon the pleintiff to show
not only that he sustained demages bub also that he is a Jew

before he could collect in 2 Jewish Court. (7)

(7) (Kethuboth 15b) 21pp1 ny Sx w7 noKl now
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CHAPTER V,

PRESUMPTIONS

Extensive and intensive meaning of the term.

No term is more indefinite or has been more
variously defined than the term "presumptionﬁ. In trying
to/g_lucidate its meening, the entire subjeet has become
an entanglement of definitions and explenations "filling
the mind with mesningless phrages and leaving it in an
hopeless state of bewilderment”. This is true of the terms
in both, in the Anglo-American ag well as the Jewish Law,

Originally it was nothing more then an inference
which may or may not be drawn, Later the Court instructed
the Jjury that such an inference "should" be drawn, which
gradually developed into "ought to be drawn" or "must be
drawn", In general, a presumption is & rule which in
certain casges,either forhids or dispenses with any ulterior
inguiry. (1) Public policy was no doubt the basis for
this rule, but in time this inference develpped into a
binding precept. |

The Jewisgh term for presumption is wniprn "

meaning inferring}

/

(1) U, S. Supreme Court (14 Wallace 449)
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affirming, or establishing a faet in issue., Thus, the
Rabbi, in order to affirm or establish a faet which might

be disputed would draw aﬁ inference from the Toreh, strengthen
ing their statement. (2) Well established facts, found in
asuthoritative texts needed no inference or affirmation., (3)
In the ocourse of time, the term came to be 1dentified with
"title" or "right", snd was in iteelf sufficient to vest
ownership of property in an individusl., In the csse of resl
property, the présumption that the possessor had & deed but
lost it was amply adequate to warrant géod,title after a
lapse of three years,(4), while in the case of personalty,
mere possession was suffioient inference of title and no

other evidence wes required.

Different Kinds of Presumption,

Presumptions are of two kinds., We have presumptions
of Law and presumptions of Pact. These are agein subdivided
into conclusive presumption (praesumptiones Jjuris et de jurk)

and disputeble presumptions (praesumptiones juris tantum),

~ Pregumptions of Law, (Npin )

A conelusive presumption of law is & rule of law
binding upon the Court, establishing an absolute fact end no

evidence can be introduced to rebut it. Por exemple, an

(2) Kethuboth 84b prvqa1e pytem 1wy nonon

(3) Kethuboth Jer. XI, 4o P11 1 192792 7710 1237 K
(4) Kedushin 1b ARTRAY MBEd ADDI ARSI NIYINR JN? wOw RYDI3
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infent under seven years is incapable of committing a orime.
Thig presumption is eonolﬁsive, end if a child under the age
of geven has committed sn offense, which 1s ordinerily e
orime, the presumption prevails and the child does not become

eriminally liable. Similsrly, we hold that a ritually
disqualified ~ahimel’ cennot live longer then twelve months.(5)

Thig presumption is irrebuttable and the.fact that the
animel had lived more than twélve months would tend to show
that the animel was unduly disqualified.

A disputable presumption of law is 8 rule binding

upon the court, esteblighing & prims facle case, These are

very numerous, For example, a child born during lawful
wedlock is presumed to be lagitimate; There is a presumpﬁion
inthe Jewigh law that & man has not the courage to deny @
debt completely in the presence of the creditor. (6)

No man would dere demand money from another unless
he has some -Aieenge to do so. (7).

There is s presumption thet no men is reconciled
whon defrsuded with reference to physicel defects (8)

. There is a presumption that no man Wwishes to have

his wife disgraced in court, (9)

If the nemes 5f witnegses appear upon a written
document, ﬁhere is @ presumption that it was exeoﬁted by en

adult person. (10)

(B) Eulin FITR AT SR H3SK hBoan
1 (6) Baba Kema 1Q7s TV OPPD CABD 1R TOyn DYN R
/
(7) Shebuoth 4001 TRy 1% ay DUR IR paIn UK JUR mprm

(8) Kethuboth 7Bb  j°pips b ap 0T (YR Apin
(9) Kethuboth 74b TP DAL IRER myanhy N1 DTN ?WN

1 (10) Rethuboth 198 oyqyn mwps o"sK 0EWT 20 DOORITE DO TPN gy
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If one cleims payment on amiinatrument which is

not yet due, there is & pregumption that it ie not peid,

~ for no one peys a debt before it becomes due, (11) such

presumption, however, may be rebutted by further evidence.

Prosumptions of faet (1277 Npin )

Presumptions of fact are inferences drawn from
facte reputed to have existed and which have so fer not been
disproved, Suchiinferences, however, are merely circum-
stantial, For example, every men is presumed to be sane,
But once a man has been adjudged insgane he is presumed to

continue inthat state until agein proven sane, In other

“words, there is a presumption that things always remein in

the status in which they were once proved to have existed., (12)

When equities are equel, the status gquo will

prevail, (13)

In a8 case where two prasumptions favor one gside
and only oné presumption faevors the other, we overcome the
one by the one opposite end we decide the case onthe

strength of the one left., (14)

(11) Babe Bathrs Ba [°ABT 133 yI8T #3°K T3y 87 [piD
(12) Niaddeh 28 NPT Y 12T IRy

(14) Xethuboth 76a
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CHAPTER VI,
ADMISSIONS .,

Lirect RAdmission,

In order to ascertein the truth in a certein cease,evidence
is intreduced teo the court and ite merits are then censidered. This
evidence may come either fg;m”the parties to the sction, or from out-
sidersa. Ifﬁﬁn angwer to tﬂe plaintiff's cleim,the defendent takes the
stend and testifiesin agreement with: the plaintiff's claim,and conw
sequently against his interests,his testimony settles the matter and
the cese ig decided agaiﬁst him. Thus, en admission 1is e voluntary
.acknowledgﬂént of facta,in a clvil gsuit ,meterial te the issue sané

against the interests of the party meking 1%.

Indirect sdmission,

_Sﬁpb@sé,however,fhat-the defendent denies the charge of the
plaintiff, but theré'aré witnesses who testify that he had admitted the
fact to them outside of the court,since the declaretion mede by the
dafendant was ageinst hié interegts,it is admitted in evidence,glthough
it was not testified to by the defendant under the senctity of an osath,
under which oircumstancesPtestimony must ordinerily be given in modern
Courte. In either of these cases,it is evident,fhat the defendant can-~
not complainvof ihjustice by ellowing such declsratiens to be offered
ag evidence, The difficulty involved is &s to what congtitutes identity
of interests,which, however,is & question of Substentive Lew and does

not belong to the Law of Evidence proper.
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Jewigh Law on Admisgions,

An admiseion by the defendant in the court is the

best evidence obtainable, (1) But this sémission must

be expressly made and the silence of s defendent when charged
with a debt, does not slways substitute an sdmission. (2)

If an sdmission is made outside of the Court but
iﬁ the presence of witnesses, prompted by the plaintiff to
witness the admission, it is competent evidence to all intents
and purposes. (3)

Some writers hold thet it is within the discretion
of the court to sdmit or to reject silence as an admissionrwﬁﬁ
of guilt, (4) But éilenoe to a charge in the presencgggazé
gide of court is of no conseguence at all,

The sdmigsion of a sick person impending death
is unimpeschable and irrevocable. But he may, if he recovers

refute thies admission and show that it is invalid, vSimilarly,

if one made admigsion of an obligation to a person impending

- death, 1t is given full weight, for it is presumed that no

one would poke fun at a person under such eircumétances, (5)

If a person in extremis makes a statement detri

mental to a perty present at that time, bubt remesins silent,

(i) B, Metzia 3b

(2) Cf, Babba Metzie 37s

(3) Senhedrin 29s

(4) Cf, Rabenu Asher and Zacheriass Frenkel G, B. p.340

(6) Vidi Babbe Bathra 175a
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such silence may be introduced as evidence against him.,  But
ordinarily in order for any admigsion to bhe valid, if must be
made in the presence of at least two witnesses (6) and must
admit the same claim and the same species suesd for by the
plaintiff, (7) |

Although in general, the principle "qud facit per
alium facit per se” (8) holds good in Telmudic Leaw, it differs

with regerds to an sdmission made by an agent or e member of
the firm within the real or apparent scope of his employment,

, In modern law such an sdmission would be binding
upon the principal or the firm, while acoofding to Talmudice Law

it would not, The reason for this rule is very obvious, It
is in perfect harmony with the established principle inthe

Tolmud thet an agent may act for his principal to his benefit,
but not to his detriment, (9) and the principle underlying

the trangactiong of partners or members of & firm is 8lso ¢ne of
prineipal end agent.

It is worthy of note that even with respeet to
pleading, the Talmudic Law conteins very modern tendencies,
Suppose that A brings suit ageingt B for the sum of one hundred
dollars to which B replies that he never owed Avanyﬁhing.
Witneseges are then introduced who tegtify that A did loan B

the sum of one hundred dollars, but B had psid him back that sum,

(6) Cf. Sanhedrin 30D
{(7) Babba Kama 35b
(8) Berachoth 34b 1hin2 2% %% InYw

(9) Kethuboth 1la 1°383 RPw DTR% j2am ORY 10 I0LTNPEDTRY §Oa7
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The Court in such & case will render Jjudgment against B in
favor of A for the amount of oha hundred dollers, beceusge
witnesses testify that A'vowed one hundred dollars to B and B
admits that he never paid that sum, (10) Towday the

ruling of the courts would be the same way., If B should enter
a plea of "general denial"™ to such & claim by A, becsuse this
sum had been paid, A could move to strike this pleading out,

The only proper pleading in a case of this sort is "confession

and avoidance”,
In case of a tort where & penslty or exemplary demages
are attached for its'commission, en admission by the tort-feaser

would exempt him from this fine., (11)

o{%0) Shebuoth 41b
(11) Of, Kethuboth 42a



CHAPTER VII.
CONFESSB8IONS

Difference between anfession and Incriminating Admission.

Confessions are acknowledgments of guilt made by a

person accused of a crime. In their evidential use, they

are confined to criminal law only and differ from incriminating

admissions in that Confessions relate to the criminal acts
themselves, while incriminating admissions are merely acknowa

ledgments of facts tending to establish guilt.

Weight given in Modern and Jewish Courts.

In Modern Courts a confession made spontaneously .,
voluntarily, and without any inducement of fear or favor held
out to the accused by a person in authority, 1s, according
to the weight of opinions, deserving of the highest credit.
In Jewlsh Courts, hoWever, a confession can never be intro-
duced in evidence, The reason for this ruling is self-
evident, The Jewish Courts exclude any one from testify-
ing, who is related to any one of the litigant parties (1)
and it would naturally follow that a man cannot testify
against himself, for no one is nearer related to him than he
is himself. (2)

It meems that the Rabbis have been troubled by the

fact that since a man is related to himself and no relative

(1) Cf. Chapter on™ompetency of Witnesses”

(2) Sacchedrin 10a LIV 248 2¥p DTN




. the body of his wife, packed it in a case and sent the case

Ty
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is permitted to testify, why, then, do we accept an admission
by the defendant as competent evidence? In order to over-
come this difficulty, the Rabbis were forced to give expression
to another principle, which states that a man is not relaﬁed

to his wealth, and he may therefore testify against himself

in oivil cases. (3) -~ Others, to avoid this déscrepancy,

base the rejection of confessions as evidenciary proof on

the principle, that no one Would,vunder ordinary circumﬁtances.
incriminate himsélf (4) and he is simply tryiing to put an

[

end to his 1life for one reason or another,

Some fine points in the subject of Confession.

Not very long ago, mwch had been commented on a

Dayton case, where the presiding Judge drew the fine dis- i
tinction between an involuntary confession of the commission
of the crime and an involuntary confession leading to‘the

discovery of the crime. In that case the accused cut up

off by some Bxpress Co. | Through a confeasion which he in-

voluntarily made, the.case was;traoed and the body found.

The Judge in instrdetiag the jury charged them not to convict
him on his confession, which is incompetent because it is

involuntarily made, but they méy base their decislion on the

finding of the box, with the body cut up, although the find-

ing of the box is the result of his confession. This case

(3) Ssnhebrin 10s TAIED PNR 29p BTN OJON

PESOIRYY RO DR OLOR
(4) Senhebrin 10b pe 5




involves very fine points and savors somewhat of homiletics.

The judge in that case, drgw the very fine distinction between
Confession of guilt and incriminatingiadmission and the student
of the Talmud can readily and proudly point to its parallel,
patterned many centuries ago. We are told in Joshua that
Achan was found guilty of a crime_and punished by Joshua.
But, queries the Talmud, how could Achan be indicted upon his
own confession of guilt? And the very modern answer is
given: His confession simply led to the discovery of the
crime, and the execution was based upon the crime committed and
not upon his confession.(6)

| Another illustration of the fine legal acumen of
the Talmudists, is the case of "Splitting of testimony".
Suppose A comes to the court and says that he and B killed X.
In accordance with the principle of "A man is related unto
himself” his confession would bé of no significance. But here
the Rabbis have introduced the principle of n112°7 J11%3%8 (6)
that we split the testimony and allow it to go in as evidence
against B but is of no significance as a confession against
himself. This principle ol "splitting evidence" is carried
even to a much finer point. Take the case where A comes and
confesses that he killed X. His testimony is rejected as

incompetent against himself, but we allow this testimony to

(6) Jer., Sanhedrin IV, 23b
(6)  Sanhearin 10s
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prove the death of X and we permit Y, the wife of X to re-

marry, on the strength of the testimony offered by A that

X had besn killed. (7)

(7) Cf. Jebamoth 206a

This seems to be the dominating tendency.




CHAPTBR VIII,

CHARABCTER

Its effeoct in Gapital or Oriminsl Cages,

As a genersl rule the character of a person cannot
be shown in the court lest the Jury be unduly‘influenced by
its allsgation, In eriminal cases, however, the accﬁsed
may introduce evidence concerning his cheracter which wounld
meke 1t improbable for him to have committed the offense with
which he ig charged to have committed, Originelly, this
was extended to capital cases only, but later the privilege
was made applicable to all orimes. The proseoution'can
never introduce character evidence, but it may adduce sﬁzh if
the defendent has raised the bars by seétting up his good
charecter, | |

In Jewish Law character evidence in capitai’cases is
of no avail, No such evidence can tend to mitigate the case,

because in the Jewish Law, clreumgtantisl evidence is unknown

and proof as to the good character of the accused is insuffiocient
to upset facts, witnessed by men competent and qualified to |
testify. Moreover, before any one could be prosecuted for

the crime, he must have been warned ageinet its commission by ]
someone and told of the penalty attached for the commission
of such en aet, (1) He must also have listened to this warn-

ing, agsuling the consequences of the act and must have acted

(1) Sanhedrin 80D
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upon it immediately beforeihe had time to forget this warning. (8

Its effect in civil caseg.
In eivil ceses, character evidence cen, as a general

rule, not be introduced,  In cases, however, where the character

of a person 1s a fact in issue, evidence as to charecter will

be allowed, Taeke the case where one is charged with seduction,
Evidence may be introduced to show the character of the women
with‘régar&s to her chastity. Similarly, evidence may be
introduced to show the bad character of the witness with regards

to his verscity. In fact gamblers, usurers, otec,, (3) are

not permitted to besr testimony because they are reputed to lack

the moral instinet for telling the truth. Purthermore, if the

Court hss suffieient reagon to believe that one of the parties

to & sult would rather swear falsely then vay the claim made

against him, it may at its option, make the other party take
the oath and get Jjudgment,

Character of Animals,

The character of animals may be testified to in court,

At Common Law the rule was that "Every dog was entitled to one

bite”, and the owner of the dog was not liable unless the viocious

character of the dog was established. This is also the rule

with reference to & horse, Its character may be testified to §

and its vicious tendencies shown.(4) Inthe Jewlish Law, we

(2) Sanhedrin 40b
(3) Cf, Chapter on "Competency of Witnesses".
(4) 75 Michigsn p. 472
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have the leaws with regards to a goring ox, For its offense
the owner of the ox is only liable for one half the damages

sustained in the first one or two cases, But, 1f its
vicious charascter could be established by a series of attacks,

the owner is liable in full for dsmages caused by this ox

through his vieiousness, (5)

- . 53 ¥
= e cwn.‘—-—m-nmmnan-umn-.-.uq--n--u—‘»-mu

(5) Exodus XXI 35-36 Bsbba Bathro ABLE,

o
/ \« 'u‘\ e \." \“\‘ "‘i‘*{\
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OHAPTER IX,
PTESTIMONY

Tegstimony in general,

Testimony to be competent must be offered by witnesses
in the presence of the court and under the sanctity of an osath,

The number of witnesses offering this testimony is immesterisl,

but all testimonies offered must relate to the facts in issue,

Testimony in the Jewisgh Law,

According to the Jewish Law at least two witnesses
must testify in each case, and their testimony must be offered

freely and not under duress or undue influence of compensetion

or reward, {%)
The entire testimony must be given in the presence

of the defendant except in the case where the defendant is
gick or the witnesses are sick or are compelled to leave the
province., (2)

 Ordinarily all testimontes must be offered by word
of mouth snd in the presence of the Court, (3)

| Bach of the witnesses, in criminal as well as in
civil cases, muet testify to all the facts in the case, con-

stituting the entire course of gotion, (4) Thus, if A testifies
that X threatened Y snd B testifies that X discharged his gun

(1) Xethuboth 18 Cf, Chapter on"Witnesses"

(2) Bebbe Kama 112b |

(8) Shebuoth 30a Cf, Chapter on "Written Locuments”
(4) Babba Kama 70a
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while pursuing Y and C testifies that he founa Y desd with a
bullet in his head and D testifies that he saw X fire at ¥

and kill him, there is only the testimony of D that is complete
and since two witnesses are necessary, X cannot be convicted
on_tpat evidence. (5) in the case of title by %adverse
possession® ( PTN ) the law is somewhat different, Wwith
the exceptlion of Habbi Akiba, they seem to hold that if there
are three sets of witnesses, each testifying as to one year,

we may add their testimonies and regard them as evidence -

in'pofa:sxenamic:n for three years, the number

showing that he had heen
of years required to vest title by adverse possession. (6)

In criminal cases the witness must not only testify
that he sgaw the crime committed, but also that he saw the other
witness observe the same act at the same time. (V)

By a set of witnesses we mean at least two witnesses
testifyiné to the same act.  Attention ie paid to the manner
in which they testify and not to the number constituting the

set. Thus a set of two is as competent as, and its testimony

equivalent to that of one hundred witnesses., (8)

Hearsay Bvidence.

It is evident from the preceeding rules laid down

with reference to testimony, that matter, the nature and effect

(5) Babba Kama.VOb
(6) Babba pathra B6b
(7) bpraita maccoth 6b Cf. Sanhedrin 30a

(8) wmaccoth Bb
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of which might be improperly estimated, should be kept from

the court and jury. this principle excludes evidence which
depends solely for its truth and falsity upon the statement

or conduct of some person other than the witness in court,

known in law ag hearsay evidence. The reagson for excluding

guch evidence is very obvious. the original statement has
not been made under oath, the opposite party never had a
chance to cross-examine the original party, and above all the
statement might have been imperfectly heard and reported.

Thue in examining the witnesses they are asked whether they
actually witnessed the get or they are simply relying upon the
statement of some one, who, in their estimation, appears per-
fectly reliable. (9)

If A gays to » that he, B, owes him a garment, to
which Bz replies that he owes that garment not to A but to X.

X camot introduce this statement made to Anas evidence in
X's.favor. It is merely hearsay. (10)

The testimony testified to must be in court or in the
presence of witnesses, and the one testifying must know that
his statements will be regarded as a depositdon. (11)

The importance o1 tne subject, however, does not

1tfe in ite excluslons but rather in the exception to the

hearsay rule.

(9) Sanhedrin 37 a
(10) Hosen Mishpat 80.23 (Cf. Z.F. p.265)

(11) Sanhedrin 29a
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Emcepltions to the rule of hearsay.

The exceptions to this rule are very numerous and some
of these'"exceptiona" are independent rules, dating back prior
to the "rules against hearsay". These include statements made
by péraons'who cannot appear and where other evidence ls exe
tremely 4ifficult to attgin.

Declaratione against interest, memorandum, testimony
relating to marriage and affirmed testimony form some of the
exceptions.

A. Declaration against interest.

suppoee A, a creditor mekes a declaratiocn that B,
who owed two hundred dollars, has paid him on account one hundred
dollars. such detlaration being against his interest is binding
and indisputable. (12)

B. Where testimony is written down.

A witness may use a memorandum upon which he had
written down hils testimony and use that in court to refresh his
memory or may introduce it as evidence, although according ‘o
the Law of Evidence these statements are nothing short of hear-
say. (13)

Ce In relation to marriage.

A man may testify that he heard from another that 4,

the husband of B had been seen dead, and B is permitied to re-

marry on the strength of this testimony. ™ 71y “ar iy "

(12) Hosen Mishpat 126.29
(13) XKethuboth 20a
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D. When strengthened by parole.
Lf one affirms his statements, by shaking hanids or
by giving his word of honor in order to give his statement
force and effect, it is admitted in evidence as competent

testimony. (14)

(14) Hosen Mishpat 126.28 Cf. Z. Frankel p., 357




CHAPTER X,
WITNESBESB

Office and duty of a Witness.

A Witness is a person who ﬁestifies before a court
on judicial officer concerning matters under judicial investi-
gation. The subject of Witnesses is the most important in
the Law of Bvidence. Herein we see that while society made
rapld progress and civilization forced ite way among the
people, the Courte lagged behind and the court practice re-
mained intact for many years afterward. Thus, the inequality
between persons of different political and religious beliliefs,
recognized in the early stages of the law among a rude and
half-civilized people was hard to break away from, and extended
to witnesses even at Common Law. In modern law any person
who 1is mentally competent and understands the nature of an
oath is allowed to testify as a witness.

According to the Jewish Law, if one has knowledge of
facts in a certain case, he is enjolined to testify. (1) This,
however, is extended only to criminal cases. (#)

At least two witnesses must testify in order to make
the evidence competent and valid. (2)

To this rule there are few exceptions.

A In civil cases one witness may offer evidence and

thereby impose an oath upon the party against whom he is

testifying, or one may be relisved from taking an ocath through

(1) Shebuoth 30a (#) Bebbe Keme 56a
(2) 1Ibid




the testimony of one witness in his favor. (3)

B, One witness may testify that a certain person is dead

and his widow would thereby be permitted to remarry. (4)
This exception is due, no doubt, to public policy, for it is
often impossible to obtain two witnesmes in such a .case and

the women would have to remain in a supposed state of marriage
YAguna® all her life. This is obvious from the fact that.

there is a dispute whethaf she may obtain the amount of her
Kethuba on the strength of this testimony and aléo by the fact
that the heirs to the widow's deceaged husband cannot inherit,
in spite of the fact that the woman was permitted to remarry. (5)

Cos If a man had been killed and the murderer ie unknown,
one witness may testify that he saw the crime committed and
thereby makg the city perform the cermony of chopping off the
head of & heifer to atone for the city. But the same evidence
has no bearing with reference to the murderer. (6)

D, Where a woman hﬁd been admonished by her husband not
to associate with a certain man, the testimony of the one
witness with regards to a‘clandestine relationship is sufficient
to prevent her from taking the bitter waters, but inadmissable
as evidence against the woman.

Bs In ritual cases theevidence offered by one witness is

competent to all intents and purposes. (8)

3 Shebuoth 40a

4 Jebamoth 117a
5 Jebamoth 116b
é Sota 47 b

7 Sote 3la

8
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Competency of Witnespes.

The credibility of witnesses must be established beyond
doubt and their impartiality must be placed above suspicion. By
means of a series of stringent regulations, a number of individuals

would be disqualified in each case from coming forward as witnesses

The primary object of this process was, no doubt, in order to render

the conviction of an innocent person practically impossible, Unw
less all the facts were as clear to them as @aylighti_and they were
convinced of the justice in the case beyond a scintilla of a doubt
they would refrain from issuing a vexdict against the defendant.
To ensure absolute justice the following rules restricting testi-
mony were laid down. No man could incriminate himself. A woman
is not qualified as a witness., 8laves, infants, hermaphrodites,
lunatics, deaf and_du@b;blinﬁ people., deafl or dumb ,non-believers
or non-Jews, thiefs, robbers, usurers, one whose testimony has
already been impeached, relatives allied by blood, relatives
allied by marriage, existing relationship between the witnesses
| or between the witness and the judge, a debtor, a creditor, or
one who is in any way interested in the case are barred from
testifyinge. Dieé»players, professional gamblers, shepherds, friends
of the 1itigant parties, enemies of the litigant parties, men of
a low moral standard and illiteratey and men who possess no gelf=
reppectare regarded as incompetent to testify, (1)

The importance of this rule as in the case of the

"rule against hearsay® liee mainly in its exceptions{ There are

exceptions, practically to each of the classes, ordinarily ine

Pt

(1) ©f. Bannedrin 27.ff. and Kedushin 40b.
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competent to bear witness. What follows are the exceptions to
the general rule of barring witnesses,

A. A man may confess judgment against himself (2), although
in criminal cases 1f he wishes to testify against himself we
silence him reproachfully. (3)

B« A woman 1s permitted to testify where the krowledge of
such a fact is more apt to be within her sphere. TFor example,
in cases of pedigree, a woman may testify that A is the first
born although A will inherit a double share through this testi-
mony. (4) |

Similarly a woman may testify concerning the death of a
man and the widow is permlitted to remarry on the strength of her
testimony. (5)

Co The rule that slaves are disqualified as witnesses isg

derived by a fortiori from a woman. (6) 1In case of testes

domestici, however, since nothing is sald to disqualify them,
slaves may testify. (7) |

D. Children below the age of puberty are incompetent
witnesses and may not, even after they have attalined majority,
testify.ad to facts witnessed during their infancy. The general
rule is, that a testimony once incompetent is always incompet-

ent. (8)

Sanhedrin 10b; Babba Metzla 3b
Tosefta Perek IX. H27321 10K o pehwn

Kedushin 74a

Babba-Kama B8a.
Cf. Z. Frankel p. 258.

)
)
)
) Jabamoth 116ff,
)
)
) Babba Bathra 128a
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But persons of maturé age may testify, in conjunction with
another competent witness, to the fact that he knew his fathexrids,
his teacher!s or his brother's handwriting when he was an infant;
thatbiememberﬂ that the marriage ceremony of a certain woman was
performed in accordance with the practige of a maiden lady: that
a certain man wou}d perform the rite required of;brieet,that he
may be permitted to eat of the heavewmwoffering. (9)

Children may also testify, i1f wtated in the regular course
of convergation that a certain man has acquired an easement by
virtue of a uger, or that ﬁhegifSpresent at the funeral of a certain
man and permit his wife to remarry. (10)

According to the Talmudic law a person attains majority at
the age of puberty, ordinarily, 6 a boy when he attains the age of
thirteen, and a girl, when she attains the age of twelve. This
however, may vary according to physical and psychical developement
of the child. (11) But in order to be fully emancipated, so as
to be able to dispose of an inheritance or trade in the regular
course of business, he must be at least twenty years ol age and
known to understand the nature of trade. (12)

B. A hermaphrodite is an incompetent witners because his sex
is uncertain, his testimony mey be used in cases where woman's
testimony is also admissible. But since they are not legally

: number

recognized as witnesses, the greaterowould prevail in such a case

rather than the contents of their evidence. (13)

(¢) Kethuboth 28a

(10) Jebamoth 121b; Babba Kamall 4b
(11) Niddah 46ffo

(12) Babba Bathra 155b.

(13) Jebamoth 117be




(41)

F. The testimony of a lunatic is, as a rule incompetent. But
if he has sane intervals, he 1is, during these intervals, regarded
as sane to all intent and purposes. (14)

G. There i1s no express statement dedlaring the testimony of
a deaf and dumb person valid in any case, But we find in the Talmud
that a deal and dumb person may communicate or receive communication
through signs, and effect a deal or enter into marrisge or give a

divorce. (15) DNow, all these cases require sufficient evidentiary

acapacity and it may be safely assumed that the testimony of a deaf

and dumb person in similar cases, would be considered to have ample
weight in evidence. |

He Although the tendency of the Talmud is to rule out the
testimony of a blind man, exceptions are made to this rule. (16)
A blind man may testify in matters concerning real estate, accord=
ing to Samuel. According to Raw Shesheth hig testimony is
admissible with reference to goods or garments, and Rav Pappe
would allow his statements to enter as evidence in case of tangible
matter such as gold and sillver. (17)

I, The general rule is that a mute person may not testify,
either by sign or in writing.(18) But he may testify as ggu%eath of
a pérson and in cases of pedigree so as to entitle the firg¥”¥% a

double share in the inheritance of his parent. (19)

(14) Rosh Hashana 28a
(15) Gittin 59a

(16) Eruchin 17b |

(17) Babba Bathra 128a
118) Gittin 7la

(19) 1Ibid; Hagglga Ra
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It is remarkeble that in both cases it is Rev Shesbeth,
who 1s bant on'admitting evidence which is ordinarily exeluded,
wopecially with reference to & woman whose hushand's wheresbouts
are unknown,

P The predominant view in the Talmud seems to be that

L / Qeaf or mute persons are qualified as witnesses to all intents

and purposes,

Jd, A4s a rule & non-Jew may not appesr ss a witness and his
testimony 1s of no effect, But, he may appear as & witness
upon a divorce document and the instrument would receive full
forece through his signature, and ordinary dooﬁments, when the
signature of at leagt one additional Jewish witness sppears at
the bottom of the signature of the non-Jew, But if the document
wes dssued by en anthorized civil court and is sttested by two
non-Jewish witnesses, it will receive full force and reéogniﬁion
in the‘Jewish courts, especially when it is execuf@d by men well
versed in the law of that province. (20)

The statement of & non-Jow is admissible also in evidence
concerning the death of & person whose wife was compelled to remain
in a suppesed stste of marrisge because there were no eye witnesses
who could testify thet they saw him dead, kepecially, when this
statemént is made in the ordinary course of conversation, (21)

The testimony of & non-Jew ig also admissible in ritual
gases, or exsmple, if prohibited food had been mixed with proper
food, the law is that if the taste of the probibited food is not

noticeable it is permitted to eat. in order to find out whether

(20) (Gittin 10b)
(21) (Jebsmoth 121b)
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or not there exists a taste of the prohibited food, we give it to
& non-Jew to taste and we accept his testimony 1in that case, (22)

K. A man who violates a ritual law simply beceuse he is @
glutton is incompetent es a witness according to the weight of
opinion in the Talmud, But if he violates the ritual laws because
he does not believe in them or because he thinks that certain
rituals like the dietary laws are inewpedient, he is according to
Rovo & competent witness, for he may still have scruples about
swearing falsely ih spite of the fact thet he eats unclean food,(23)

L, The opinions With reference to excluding men who are
accused of immoral‘acts seem to be unanimoug,lﬂhus, all agree that
thieves, robberg and extortioners should be barred from testifying, Q
' If, however, the robbed or stolen goods were returned to the
oriéinal owner znd the usury exacted was reqguited, coupled with
sincere repentance, thege men would again be quelified zs wite
nesses. (24)

According to the opinion of Rav Nachman men accused of
moral degeneration with reference to meretricious indulgencies sare,
nevertheless,permittedd to testify (25)

M. If the testimony of & masn has been impeached, all the
testimonies rendered prior to this impeachment aré~valid, aggcord-
ing to the opinion of Rovo, but the law in this cesge had been
decided according Abaye, who maintains thset all his prior testi-

monies are rendered invalid., (26)

(22) Hulln 97b L
- (23) Cf. Hulin 278 e~ S, ,¢£g- 3 “*%M

(24) Sanhedrin 25b f c o ‘

(&) Soenhedrin 26b '

{86) Sanhedrin 27a




(44)

N, Relatives allied by blood in the first degree, as father
and son or brotherﬁ; in the second degree és cousingy or in the
third degree as grandsons of the same ancegtor are incompetent
witnesses, According to Rabbi Joge any one who ig capable of
inheriting as & relative may not testify on behalf of that
relative, (27)

Relatives allied by marriage who may not testify for
ar against esch other:ere: husgbend and wife, brothers-in.law,
hugband of his mothers or fathers sister, stepufafher, father-
in-lew, his wife's brother, their children or their song-in-law,

But, if the marriage relationship had been dissolved either by

- divorce or death, they may again testify as theretofore., (£8)

But a father may testify concerning the primogeniture
of his son, and the rother may aslso testify concerning the primo~
geniture of her son during the firet seven days after his birth,
The relationghip Just referred to must not exist between the
parties to the suit, between the witness snd the varties, between
the judge and the parties or witnesses, or between the debtor,
guarantor, or surety, (30)

0, All parties pecuniarly interested inthe suit, such as
debtor andcreditor, lender and borrower, pledgor snd pledgee,
guarantor and debtor or creditor, or surety and debtor or creditor
ape not qualified to bear witness in & case when the interests of

one of these parties are involved, (31)

(2%} Sanhsdrin 26b
(28) Sanhedrin 270
{29) Ibid (Cf, Rabbi dehudah's view)
(30) Kedushin 74 a.
(31) laccoth B&ff;Cf, Lethuboth 2ls,

(29)




(45)

Partners may testify for one another in cases where the
property which they have in common is not a fact in issue, (52)
| A vendor may testify in favér of thé vendee concerning
the property sold to him, if the property is personal ang he does
not gusraentee title, but he may not testify in case of resl
property, because there '‘he guarantees the title snd he is g party
in interest, (33) |

A guerantor may testify in favor of the debtor, provided,
however, that the debbtor has suffioient property to satisfy the
debt of the creditor, otherwise the creditor couldrecover from
the guesrantor and he would thus become an interested witness. (34)

& gurety cannot testify in favor of the cdebtor, In case
of & purety, the oreditor does not have to exhaust all his rights

gaingt the debtor before he comes to the surety. The surety is

o

primarily or collaterally liable. The debb@r may choose to sue

the surety at once and he is, therefore, a party in interest, (35)
it is remarksble how modern this principle sounds., The

law 1s not different today and a debtor may et any time go after

the surety without exhsusting his rights against the debtor.

P. Gamblers are digqualified if they make gambling their
profession, The reason given is because they become totally
absorbed in gembling and are no longer concerned with the welfare

of men and the Justice of society, Another reason ig because

(32) Babbs Bathra 4ba

(33) Babba Bathra 42b
(34) Babbe Bathra 48a
(35) Babba Bathra 46b
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their means for earning a living is 1llegitimgte, relying on

chence without doing actual work for 1t. (36)

4, For fear their friendship might prompt them to testify
falsely, the Rabbis have barred friends from tegtifying. By a
"Friend” the liishna tells us, we mean a close intimate friend
such as the "best man” or Shushbin, BSimilarly, for fear that
this prejudice might influence him, an enemy is considered an
incompetent witness. Under this category would come people who,

bescuse of ii}»feeling exigting between them, have not spoken

to one aenother. for & period of three days. This, hoWever, does

not seem to be the predominating view, andaccording to the wbight

of opinion, friends or enemies gre not disqualified as witnesses.(37)

Begt BEvidence Hule,

By the best Evidence Kule we mean thet the very best

evidence must be produced to vrove any fact in issue. DSecondary
evidence is admigsible only where the best evidence cannot be
produced or is difficult to be produced and the court will then
allow secondary evidence to be admitted, which is practically the
vbest evidence under the circumstances.

ln modern law written documents nroperly execut=d
constitute the best evidence obtainable,.But in some cases we
will disvpose of the bést evidence when the court is satigfiea

that saoondary evidence willsuffielently yvrove the case.

(%36) Sanhedrin 24D
(37) Sanhedrin 27b




~to produce the originsl document. But the courts in & casge

(¢7)

suppose & document is recorded in some court outside

of the city or wtate, the best ewidence in this case would be

of that kind would allow an suthenticated copy te be intro
duced in evidence. (38)
Similarly we admit in evidence declarations against
ene's own interests snd statements made within the regular
course of business, where there is.no other availeie evidence,{3 9)
In modern lsw encient documents, thirty years old
or more require: no other proof snd . gre admitted in evidence
under the ancient'docﬁment rule., In Jewish law, however, the
cage 1s different. Anecient documents are subjected to & more
yigorous exemination and always carry with them a suspicious

character., (40)

Examination of Witnegsess

Ip Americen courts all witnesses testlfy under oath,

The perty against whom testimony is to be offered may require

the witness to be sworn on his voir dire, as to whether he

hes an interest in the case or mnot. InJewish law, the witnesse®
do not testify under oath, but the party may require the
witness to take an oath that he knows of no testimony in his
behalf. (471) _

In Englend and other countries in Kurope, iheze has
been a cugtom of kissing the bible before taking the oath, but

this is now congidered repulsive and & relic of idelatry.

of, Z. Mfrenkel D.G.B, p.,413 £f,

(38)
g shebuoth 4ba
gzg; %f? 7. Brankel 415 ff.

(41) ©Shebuoth 3la
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In many Furepeen courts they still require the Jew to keep

on his hat and swear by the Yenteteuch, Other courts re
quire the Jew to undergo certsin formalities such as putting
on the shroud ahd'repaat & series of curses resd to him, which

shall befall him 4in case hé _isotict telling the truth., But

this slso has been done away with in mogt of the eivilized
countries, and even in the hglf-civilized countriesg, this
cugtom is gradually diseppearing. |
The testimony of a witness is to be given‘zixé voge,
in the presence of the court,snd in the prescnce of the defend-
ant asccording to the Jewish practice. In this way the court
will haeve a chsnce to observe his behavior and the defendant
will have & chanee to cross-exsmine the witness, so that
the truthfulness of the stetement may be assured, Buf al-
though the witness is subjected to cross~examinstions in order
to sscertein the truth, the court will allow him to meke use
of a written document iﬁ order that he may refresh his memory,
In eivil cases the process of examining witnesses
is very simple, The witnesses would be summoned to appear,
the testimony would be taken snd the case decided according

to ites merits, A preponderous of evidence on either c¢ide

“was egufficient to decide the case. ln criminal ceses, however,

the process of exemining witnesses was rather a difficult one.(42)

The mode of examining witnesses wag uniform, A geries of

(42) By crimingl cases, Imean offenses which are punighable

by death,
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questions fixed by lew was propounded by the Jjudges and no
deviation therefrom was permiSsible. wo sets of questidns
were put before the witnesses, a voir dire exsmination, as-
certaining the fitness end competency of the witness inthat
perticular case, and a cross»examination concerning the facts
to which he ig testifying, ensuring the verscity of his
testimony.

The witnesses, in 8 criminal case would be brought
into the court to testify. Thé plaintiff was summoned to
appear and be present st the trisl, At no time would the case
be fully decided before the appearance of the @méintiff, al-
though the exeminstion might have started in his absence. (43)

The court would adopt every meang to confuse the
witnesses, so that if they plotted against the defendant, their
plot would have been discovered by means of this process. Thus,
the witnesses would be made to walk from place to plée@ and
from one room into the other in eorder that their plotting mind,
i they heve been plotting, would lose its bakence in thé.strain.,
They were then told of the seriousness of the case, That through
their teétimony inoceﬂt blood might be shed, snd thal unless
they were sure of the guilt of the defendant they should with-
draw from testifying. (44) ror once the defendant is found
guilty, there can be no reparation as in the case of a civil
trisl, where reparation could be made by meking good the loss

in money. OUnthe other hend, they were also told that if they

(4%) Sanhedrin 79b

(44) OSenhedrin 321
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1f they knew the facty in the csse and they were sure of the truth

of these facts they were duty bound to testify. Similarly they

were tol&-ﬁhat:opinion evidence or circumgtantial evidence is
unknown in Jewish Law,  lhe Jewish Lew requireg actual eye
witnesses and no other tgstimeny is alldwed in criminel cages., (45)
But, if after these admonishments they would still inéiSt on
testifying, they would then be interrogated concerning sll relevent

circumstances of the case, These questions were merely with

“reference to time and place, the object being that this testimony

might be overthrown by proving en alibi ageinst the witness, which
entailed upon the perjurer the penalty of death.
Upon receiving the answer from the witnesses that they
actually saw the crime committed, the following questions were
put to them:
1, In what eycle of the Jjubileum have you witnessed this case?
2+ In whet year of that cycle, |
4. JAn what month of the year.
4, On what day of the month.
5. On what dey of the week.
6. On what howr of the day.
7. In what place,
These seven gquestions were abgolutely required., Uvhe
angwergsto these questions were indd%pensible; end 1t is easily
to be seen that if the witnesées were Talsifying, sn. alibi
could have been easily proved, anmdCthat sétisfactory answers

to these questions were more or less sufficent indicationsg of

(45) Sanhedrin 37£f.
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the truthfulness of their statements., (46)

The Bedikoth, consisting of questions referring to the
commission of the crime were not limited to any particular number
and gach individual Judge would adopt his own m@thoa of investie
gation. The more thorough the examinatien,‘tha better, rirst,
the witnesses would be ssked whether they knew the person
assesinated, if they hsd cautioned the asssssin of the gravity
of the crime,and if any time had elapsed boltween their oauﬂionw
ing and the perpetrstion of the crime, This is an essential
point in evidence, for the Jewigh Law does not recognize the

maxim: Ignorantis legis neminem excusat. The perpetrator must

be warned ageinst committing the crime and the commission of
the crime muet have teken place before he had time to forget
that warning. (47)

Faoh witnese was exsmined separately snd apart from
the other witnesses, so that if they were falsifying they would
not have & cheance of making their testimony correspond,by
ligtening to the evidence rendered and to arrange it accordingly.
If sny disecrepency sghould ocour between testimonies of the
different witnesses, the entire evidence would be rendered in-
valid and the accused would be allowed to go free, (48) The
rule in Jewigh Law is thet sll the evidence rendered in any
cagse, regardless of the number of witnesses, ig coneidered one

tegtimony, and if one witness had been disqualified, the entire

(46) Sanhedrin 40 ff.
(47) 1Ibia

(48) Ibia




proof would fail,

But, 1if one of the witnesses is unaware of some detsils,
or even 1f there ig a elight discrepancy with regards to minor
deteils, immeteriel to the fact in issue, the testimony would
stend, Thug, in a criminal case, 1f one witness said that the
culprit wae ettired in blaok>ahd the other testified that he was
attired in a white garment, the testimony would not be coﬁsider@d

contradicted, because this fact is immsterial to the Gaseu in

1ssue, If, however, there is & digcrepancy as to the kind of

the weapon that wag used by the culprit and one gaid that it wag
8 knife, while the other testified that it was a dagger, the
fact is materisl to the issue and the entire testimony would be

invalidated, Similerly, in & civil cese, 1f the contradiction

'refers to the object in which the money wes contained, it vis

immaterial, but 1f there is a contradiction ss to the number of

pleces of gold, such & contradiction is material and the entire

evidence would be rendered incompetent through that.

Tue to the uncertainty, in meny cases, as to which lay

would be pronounced "Roch Hodesh" the first day of the month,

a contrasdiction with reference to the exact dey of the month,

provided the discrepancy does not exceed one day, would be dmemed

probable and would not effect the evidence in that case.

511 evidenceg must be rendered by word of mouthzend

in a language understood by the court, Thexe were no court-

interpreters inthe Jewish courte and it is for this reason that

the members of the genhedrin were reputed to know all of the

gpoken lenguages of their time. But if the judge understands
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the lenguage of the witness but cennot reply toif, an interpret-
er may be employed to communicate with him, (49)

After the evidence had been eiamined and crogs-exam-
ined, the ocsge ig decided and if the witnesses come and say
that they have scquired additional evidence, either for or

~against the defendant, we do not listen to them., ZLhe Rabbis
felt conrfident that before the court had reasched that stage

of the case there was not a ccintills of & doubt left in the
mind of any ong%a%he case was thoroughly investigsted and
properly decided and it is,perhaps,undue influence that prompis
the witnesses to back: down on their previous testimony.

It ig always within the discretion of the court to
pass upon the fitness of the witnesgs to testify. Thus, the
court may, if it sees fit, refuse to accept the testimony of
a certain witnegs if they believe thet such Witnasslis liable
to testify falsely, But the coutt however, caemnnot refuse
to try the case of eaninéividual ,who ,hag in previougs instances
attempted to produce false witnessges. Such & case is re-
corded of a woman, who hasg in & Ffew cases produced witnessef,
who were discovered by the court to have testified falsely,
Thereupon, the judge, in a subsequent case refused to acocept

the testimony of witnesses on her behalf. This ruling,

however, was shown te be erroneous and no witness may be accused

of falsifying unless it hae been proved by sufficlent evidence

that the testimony rendered wag falge.

(49) Maccoth 6b
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The Law concerning falge witnesses,

The rule in the Jewish Law of Evidence concerning false
witnesses is very singular, According to this rule witnesses may
be impesched, if two other witnesses prove an alibi agaihst them,
that is to say, that two other witnesses come and say that the
tegtifying witnesses have been with them on thet day, and could net,
therefore, have witnessed the fact to which they sre testifying,
The worde of the Mishna are ToXy pRUIN> TV Ty , the impeachment
mugt concern thelr own pergon, If the other witnesses say thet the
apshesin has been with them sll dey, or that thm assageinated had
Peon with them, precluding the poséibility of having been killed as
it has been testified, it is yet insufficient to dedlare these
witnesses as false, ffhe 2l1ibi nmust refervto the person of the
witnesses testifying. (50) This rule seems very peculisr, @%gs
gifre and the Toseftas seem to contradict the statemont of the Mighna
and deolar% that B~ witnss&@r may impesch ithisr ewn testimony énd
8150 thai?{he other witness, provided this contradiction takes
place before the testimony has been thoroughly investigsted and the
evidence completed. It is,howavar, in perfect accord with the
general rule that thé witnesses cennot back dewn on their testimeny
‘aftwr the evidence had been passad upon by the court. It further
‘phowe thaf the proving of &n @libi with the reference to the
whereaboute of the witnesses is not the only way of impesching
testimony. Thvs, we can f@adily pes that tha explenation given to

the statement .ynyy nr 1o 3w Ty 1°poiT joups jvn following the

(60) Cf. Maccoth BFff.
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werd 35>  1s net euthentic,ass Gelger jusfly conoceives it, but
has been misunderstood and incerrectly explain@d.'(ﬁl)

Before we may impesch witnesses and subject them to the
punighment enteiled to them ag false witnesses, the entire é@t
- must be proved to have testifiec felsely. UThis Prineiple was
propeunded by Simon ben Sﬁﬁﬁfeh' who considered the éxacutmen
.of"ene impesached witness by Judah ben Tabbai as having unduly shed
innecent bleod. The reason for thig prineiple is, ne doubt, the
general underlying rule that only cempetent witnesses could be
impeached snd since the testimeny of ggg witness is 5y itself
incompetent, it cannet be impeached. |

Adnother prineiple under this heading is, that falge
witnesses can only be impe&ohad and are subject to the same
punishment which the psrty ageinst whem they testified would have
received, if the case had already been decided by the court, and
provided that they were impeached prior to the execution of the
would-be culprit. This principle stranga as 1t may seem, hes been
set forth with the intention of fefuting the contention of the
Sadducees that the witnesses sre to receive d@&d&ﬁpunishment‘only‘
if the nersan}ag&inst whem they plotted,wss executed.,

Much hag been written and seid concerning this principle.

(61) OCf. Baehr's "Gezetz ueber falsche Zaugen" There he srgues that
the rule found in the Sifre that witnesseg cannot be impeached after
their testimony had been completed, is not to be found anywhere else.

But upen & moments deliberation it becemes evident that his Thesis
ig erroneous, It is tnue that thelr testimony camnot be impeached

after the evidence is complete, by & contresdietion, but it still mey

be impeached by outside witnesses or by en alibi c@noerning the

whereabouts of the witnesses on the day of the commissien of the crime,
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The Talmud glreasdy felt the gbsurdity in saying-that i the person
pletted ageinst hed been killed, the witnesses cannot be made to
suffer the consequence of their‘criminal plet, while if he had net
been killed, the witnesses would Buffer death, Thus, an gttempt

hes slready been made by the Telmudistes teo ﬁveyer%hngw this principle

by & process of a fortiore, namely, if the witnesses are killeg

in case the supposed defendant did not suffer death hew mueh mere
that they should be subject to wmuch punishment if death had been
inflicted upen their vietim, But if we observe clesely the resgon
for this principle we find that it is merely s résulﬁ of the bitter
fight between the Pherisees and the Sadducees. They have laid
dewn this principle ﬁimply te show that there is only one inter-
pretétion that we may follow snd that ig the interpretation of the
Fherisees. The caese of Judgh ben Tabbei is & elesr indication of
this fact, lnthét case Judah ben Tabbai inflicts death puniShment
upen ene witnesses whé&e testimony had‘been impeachedimerely te shew

'

that the rharisees are the only suthorizead expounderg of the Jewish

Law,
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| CHAPTER XI.
EVIDENGE AS A RESUL? OF HAVING A BETTER 15SUE.

Ite meaning and importence in Kvidence.

the Migg@l or evidence as & result of havinga better issue
is singularly and peculierly Jewish, Properly, it sh@uld be
treated under presumptions, because ﬁhe principle involved ig nothing
short of & presumption, that the defendant 1s telling the truth,
since he had a cheice te keep silent altogether or ralse a better
issue, However, 1 em devoliing s chapter te it because of ite Jewish
characteristice and the importance allotted to it in the Jewish Law
of Evidence,

The word is Aramsic and meens "gince", It is ellipticél
‘aﬁd gtands for} sinée he could have done otherwise we say that the
reéson he chose to do that 1s because it is the truth, The term
Miggoh is unknown to theilMishna, but the prineiple is found in the

expression of Tsinw BN RIT pNEL PO , the mouth that

prohibizgguiﬁ the very mouth that permitted, or the mouth thet tied rwe..

is the vexy mouph thaf untied, (1) Thus, we find thst if A says
to B,:this field once belonged to your father but I purchased it
fﬁom&hmm, he is belleved because he was not bound to say that it
ever belonged to B's father. .Similarly, if a woman comeg and says
that she weg once married but she is now diverced, we believe her
on the same principle. (2) The Miggoh is also the reason for

the norm, that he, who returns a certain sum which he claims thet
he had foumd need not take an osth if the loser claims that he lost
a greater sum than the one returmed to him by the finder, (3)

(1
(2
(3

) Kethuboth 15b
) Ibid 22s
) Gittin 48ff,
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But not omly is the principle of the Miggoh peculiar,but it also

seemg to be in direct contradietiom with snother principle leid
down in the Telmud and which is often quoted as author&tative;
If one mekes a partisl admission of a debt, the court may impose
an oath upon him for the balance, although if he had denied the
entiﬁzbémount the court could not haeve imposed such an oath,

Rabbé, ig'explaining the reason for this prineiple says; This debtor

presumably owes the entire sum and‘originally inten@gﬁ to deny it
ell, but he did notrhave the courage to deny it allrand Lhe therefore !
mekes a partisl admission. (4) Now, why should we not ssy in

that case alsge, that since he could deny it all and be exempt from
téking an.oath,we should alse believe him in the case where he makes
a partiel edmissien because of the Miggoh? Or, on the other hand, ' --;
why shoeuld we not say that the men did not have the courasge to deny v
the fact that the -property once belonged to B's father because such

a thing might somedéy become known through the testimony of someone

else, or that a mafried weman had not the nerve to claim that she

was never married,nor the finder to deny the finding of & sum gl-
together, There is net the slightest ressen for applyiﬁg different
princeiples wheré the facts in the case are practically analogous.
lioreover, why should we not rether cuppese that they'are taking
adventage of this principle inowing that it is safer to subject

oneself to a prohibition for a while and thereby profit by the principle
of: "The mouth that tied is the mouth that untied”, 1t seems,there-

fore'that even the Talmudists hasve already recognized the inexpediency

{(4) Babba lMetzia 31



{69)

and singularity of‘such 8 principlerunkn@wn to any other legal
systen. VWhether it was prompted by public policy, in order te
enable oene to tell the truth and yet not subject himself to any

liability, is merely & matter of gpeculation and the Hypothesis
is as vague &s the very principle of the Miggoh. The principle
is,no doubt, very old, The basis for it is the rule governing

sdmissiens and confessions, ie know that confessions sré in-

~admissible in Jewish Law, under the precept ofs " 4 men is re-
- lated unte himself”, 1t follows from that, that the testimony oou
against himself is of no velue and he may Withdraw i1t snytime he
may choose to do so, Hence: the mouth that tied is the mouth |
that untied, This eriginelly applied, perhaps, to both, criminal
gg well s oivil cases. Later, expression was given to the
precept :the sdmission of the defendsnt in a civil case is the best \ {
evidence obtainable, Hence; in any cage once a statement waes made

by the defendent it was practically irvehuttable. = The Miggeh

was, therefore, a necessary rule meeting theppeculisrceases that

would ensue as & result of statements made by the defendant. The
latter,on the other haifid, wouid rule out practically all statements
made by the defendant,end e new principle was. established_that

a part confegsion should raige a presumption in favor of the
plaintiff and the defendant be obliged to teke an oath for the

balande.

BExamples of this principle.

If & should say to B that he owes him & hundred dollars
and produce a notewhich B c¢laims that he had vaid . A then claims

that the hundred dollars paid to him by B was upon a different
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transaction; the note is vgid because A admitted that he received
one hundred dellers from'B.. But if the one hundied dollars
were paid to A by B not in the presence of witnesses the note
would be good because of the Miggoh, 4 ocould just ss soon deny
entirely the receipt of that sum, (5)

The forece of this plea dees not prove a fact conclusively,
it merely tends to reise a presumpiion and if theré is a presumﬁtion
existing,the Miggoh would have no effect, (6)

Similerly the plea of the Miggoh is insufficient to bring

ebout & chenge in the gstatus @que, TFor example, if Acélaims & certain |

sum from B on a written ingtrument which B claims is forged,and A
admite thet it is forged but cleims that he lost the genuine in-
strument and reproduced an exact copy thereof, the NMiggeh in this

cage ig inadequate to warrant & change in the gtatus quo snd B

must preduce better evidence that A4 owes him the money before he

could celleet, But, if B challenges A's title to some preperty

- of which & 1s in possegsion and A claims thet he hag a deed which

B says is forged. A,thereupon, admits that he lost the original
instrument and that the deed which he helds is & reproduced
copy, the Miggoh would, nevertheless, give him the right to retain
his property becesuse he could just as Welllhave sgid that the
instrument wes genuine.

The Miggoh hag no force where a presumption in favor
of the other is raised through the testimony of witnesses. Thus,

if A and B both clasim title to a certain property by virtug of

(6) Shebueth 41ff.

(6) Babba Bathra ba
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their fathers title, one introduces witnesses showing that it
belonged to his father, whiie the other introduces witnesses
showing that he was in possession for three.years, the fact

that A could have said thet he purchased it from B (Miggoh)
cannot enter into this case, because a presumption of B'g

title was raised by the testimony of the witnesses that it
belonged to B's father., (7)

y A forced rule hés been expeunded from the statement
found in Kethuboth 23, where one witness testifies that a

women had been divorced and snother that she had not been
&ivoreed there are two witnessges for the marrisge and one witness
for the diverce and the womsn is therefore not allowed to remarry.
From this it has been oonéluded,that an alternative not to speak
does net constitute a-Miggoh, for in this case, should & MNiggoh
principle epply,the womaen should have been permitted to remerry,
because the witness who testified thet she was divorced could
have kept silent altegether. (8) This is, however, too forced
and does not at all follow, Had that witness kept silent, theye
would still have been one witness to the marriage and the womsan
would not have been alloWed te remarry. Moreover, this case
ig inplied under the above ruley thet a NMiggoh camnot overcome

an existing presumption, and even if there was one witness agasinst

one the woman's status of marriage was proved and she is presumed

(7) Babba Bathre 3l
(8) Kethuboth 21ff.



(62)

to remain inthat state until the contrary has been proved for

which the Niggoh is inadequate.
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CHAPTER XII.
WRITTEN DOCUMNENTS,

Their force and effect,

Although we ugually understend by writing more then
mere paper and ink, in the Law of Hvidence we emphagize the
physicsl thing when we spesk of writings, Thus certain
transactions are only good if the terms of the agreement between
the parties have been put downwin writing, = An sgreement in
writing signed by the proper parties snd witnessed by competent
witnesses ic the best evidence in modern law. In Jewigh Law,
oiél testimony is just ss binding in any case., in fact orsl
evidence is preferable and it bases its opinion upon the
seriptural statement: "Through the testimony of the mouth of
two witnesses shall & fact be estéblished". v

The Talmud spesks of two kinds of written instruments,
An ordinsry instrument signed by two witnesses ByEn and =
plaited instrument\ Weyph o, Which is follded and the name of the
witnesses, three in all, were signed on the back of the instrument
_Qetween these plaits, The reason given for introducing the
folded form of en instrument is very trite, It wes, it is related,
a'priestly town and as priests are reputed to be hot-tempered they
would become excited snd divorce their wives, 'The Rabbis, then,
dgereed to make it difficult to write & divorce document snd mesn-

while the priests would become sppeased. (1)

(1) Babba Bathre 16Q
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A written document to be valid must contain the names
of the parties,the plsce, and the date on which 1t was writténo
But if the date had beenleft out it is valid,nevertheless, If,

“however, the wrong date was ingerted, Rav Huns geems to be of
the opinion that it.would invalidete the entire instrument. (2)
This view is very modern, The law today is predisely the same.
Lf & note is not dated it 1s negotisble and valid in every respect.
But if the date was changed, even though the correct date was
ingerted in plece of the wrong date, the entire instrument‘is
thereby invalidated,

All documents must be written in the presence of the
parties in interest. But, if the debtor authorizes two witnesses
to write it and to sign 1t, it is sufficient. (3) The insfrument
ﬁhoula be gigned by the proper parties zn¢ the witnessés shonld
have resd the contents and know the parties and their nemes. (4)
It should end with the words:"Everything is vallid and binding",
But, if it is written snd delivered in the presence of two wit-
nesses although it was not signed,it is velid in every respect
as & properly executed document. (5)

In case of an orel obligation even though the defendant
admitted the dabt:; 1in the presence of two witnesses, he may
afterwards cleim payment a@d chift the burden of proof upon the
plaintiff, (6) But, if the plaintiff has in his possession, a

written note evidencing the obligetion, signed by the debtor, or

Babba Bathra 1%0a
Ivid

Gitten 19D

Gf, Gitten 86D
Babba Bathra 1708
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written out by the witness before Whom the defendant sdmittec
the obligation #énd orderadhim to write out the ingtrument, the

burden of proof would slways remsin with the defendant. (7)

Tﬁé déting of an instrument.

An sntedated ingtrument evidencing an obligetion is
invelid, while if it ig post-dated itvis valid, But in case
of 2 deed or a bill of sale even if the ingtrument is post=
deted it is invalidé. (8)

If an incorrect dste had been inserted, such asSabbath
or any other holiday, on Whigifzeccrding to the Jewish Law, the
ingtrument could not have been written,the instrument would be
presumed to be post-dated and therefore valid. (9)

, Since the dete is not material, witnesses sighed upon
an instrumemt are not subject to impeschment by proving an alibi
againét them, for it is still possible that they have signed the
instrument but dated it wrongly. (10) '

An instrument may be introduced in eviderce and con-
sidered valid without any further proof,{a) when 1t contsing
a recognizance clause by the court where it was lssued; (%1)

{b) where the signatures of the witnesses could be directly

identified by the court; (12) (c) when the signatures could

7) Bébbs Bathrs 40a Cf., Rashbam there
8) Babba RBsthra 17la

9) Ipia

10) Sanhedrin 32Db

11) Kethuboth 200b

12) Kethuboth 18b
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be ldentified by the court by comparing the signatures ad gusm
with the signatures ®x.que;(13) (4) in case other witnesses
regognize the sign@tureé of the witnesses signed upon the in-

strument end vouches for their authenticity. (14)

If the wit.aesses recognize their signatures but c¢laim
that they signed under undue influence, freud, or duress, their 2
testimony 1s valid, but if the instrument bears a recognizance

/
clause, we pay no heed to their statements. (15) g

I have disoussed the subject of "Written Documents"

merely from the point of view of Lvidence., 1 have éttempted

to show what documents afe gdmissible in Lvidence and under what
ecircumstences, I shall not discuss here the detaile which must
be complied with in the writing of instruments, such as the space
required between the body of the ingtrument and the signatures,

the kind of meterial which mugt bhe used,and the form required for

the instrument or the recognizance c¢lsuse, This should be trested

in connection with the subject of "Instruments" e subject sufficiently |

important end deserving of a Thesis.

(12} Kethuboth 18b
(14) Ibid
(15) Xethuboth 19b
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