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Jewish Ethical Realism: An Inquiry into

the Legal Practices of the Marketplace

Ms. Kovar Becker's thesis analyzes and comments on Mishnaic
business law texts from the perspective of systematic ethics. The
firstpart of the thesis outlines the major modern ethical systems,
namely, deontology and utilitarianism. She also refers to
Valesquez'; theory of rights. Having clarified the basis for her
commentary ang analysis, Ms. Kovar Becker begins her work on

mishnah selections from Baba Mesia and Baba Bathra.

-

The mishnaic texts are arranged according to their closeness to
T

deontologist or utilitarian principles. Some mishnaic texts
Y

-

contained disputes which coalesced around these two ethical
options. This arrangement brought to light the phenomenon that
personal, individual-to-individual ‘business relationships--here
guided by debnéology. Business relationships which opened into the
community at large were guided more by utilitarian considerations.

Ms. Kovar Becker's initial "find" showed the tannaitic world to be

one in which the rabbis' rulings were informed, consciously or

intuitively, by ethical principles. Their rulings, howeveE,.did

% 4 ] : ' .




-

%
not demand self—saprif;cial, suégf-ethical behavior. Furthermore,
they did not subscribe to a single ethical system, responding, it
appears, to the appropriate critique of each system in specific,
but different, realms. One proof of their resistance to: super-
ethical legislation is found in the Ben Petura-Akiba debate

regarding the two men in the desert, one of whom possesses

sufficient water to live.

.

Ms. Kovar Becker proceeds to analyze cases outside the business
realm, namely Zedakah and Mamazerut, which indicate that Torah
contains both super-ethical and unethical legislation. Rabbinic

law, at least in the realm of business, contains neither super-

ethical or unethical legislation. Ms. Kovar Becker suggests this

means that traditional Rabbinic Judaism accepts that God is not

bound by the same ethics as humanity. It holds, . however, that

—

~humanity must follow what it understands to be ethﬁcal in its

legislative conduct. Liberal Judaism parts ways with traditional
Rabbinic Judaism over the centrality of ethics in its theology,
namely the bélief that God is the author, cgmmander, and observer
of ethics as understood in human terms. She notes the theological

and communal problems arising from both points of view. -

Having arrived at this conclusion, she suggests that Liberal Jews

may now have a systematic way of dgtermining what is mitzvah. That

which is ethically mandated is certainly mitzvah. That which is
super-ethical may also be mitzvah. What is unethical is proh;biﬁed

(=mitzvah lo ta'aseh). What is-ethically neutral is in the Liberal

.
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Jew's realm of choice.

Respectfully submitted,

Dr. Michael Chernick
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INTRODUCTION

This thesis endeavors to -explore the ethics at work in the ancient
marketplace. By applying business ethical theory to the cases and decisions
of Mishnah tractates Bava Metzia and Bava Batra, it is possible to analyze
the sages' behavior with regard to perpetuation of the economic life of the
Jewish community. I readily acknowledge that this material, as analyzed
in the following pages, does not take into account the historical
circumstances that weighed heavily on the sages and doubtless influenced
them as well.

The proponents of the business ethical theories dating as they do
from the 18th and 19th centuries expounded certain intuitive -human
behavior that we may assume has some relevance for the andenis_'_gctions.
I do not claim that the rabbis and sages acted out of these motives, only that
it is possible.,

&

I further contend that this analysis is no worse than any other
hermaneutic applied after 2,000 years. In our quest to éxplain why a

heritage has survived for over 5,000 years, there is a certain liberality of -

" interpretation tolerated. I will not say that the conclusions presented here

are the intentions of the decisors or the redactors of N3WMN. I simply offer

the application of moral theory to a tradition I always considered inherently

ethical. ; _
Through the process of research and analysis of this material and

numerous hours of stimulating and provocative conversation with my




-

-
i

. advisor, I have become more sensit)iied to the inherent realities and

difficulties that Judaism poses for us moderns, )

In the following pages you will find an e;planation of the two major
busifiess ethical theories of our time: deontology and utilitarianism. The
theories have been used to analyze cases drawn predominantly from two
tractates of NJWN, Bava Metzia and Bava Batra. I have found cases that
agree :ﬂ:h one or the other theory and also cases that accord with both. I .
herewith offer my justification. ‘

I have endeavored to come to terms with the superethical and unethical
components of the tradition, namely, N"PTX and N17TNN. In the

. conclusion, I tried to address the liberal perspective. With this thesis as

well as with my vision for my personal rabbinate I call for a return to

heeding our traditional ethical imperative: 577N PIX PIX.

”,




CHAPTER 1 — FORMALIST OR DEONTOLOGICAL BUSINESS ETHICAL
THEORY, INCLUDING THE KANTIAN CATEGORICAL IMPERATIVE

What is the critical difference between a deontological theory of ethics
and a consequential idea of ethics? .In order to speak about either in an
informed way, we must understand eai:h premise as a theory and as a tool
for practical ahuns and use.

In its purest d:ctxonary definition, deontological theory refers to duty
or moral obligation. If we subscribe to this principle, we allow it to become
the overall structure for all our actions and the way we conduct ourselves.
We make all our decisions based on moral obligation and we submit our
behavior to the analysis of this theory. Through our adoption of this system,
we make possible universal moral positions. Not only do we ul:ke’t.hese
stances, but it then becomes possible to view ethics as central to our modus
operandi and, for. purposes of this thesis, essenﬁal!ﬁ the dealings of the

marketplace.

Deontological theory comes from the Gfeek word for: duty. This y

_concept of duty goes beyond the idea of achieving the greatest good for the
greatest number of people. 1{The application of deontological theory as an
analytic tool for our actions presupposes that an action may be deemed
right or wrong for a reason other than its ultimate eonsec!uence.l Included
in these actions are promises in interpersonal relationships as ﬁell as -

1Pom L. Beauchamp and Norman E. Bowie, i
B.nm.slﬂed.(Englewdehﬁs,NJ Prenhoaﬂall 1988), p. 33.
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.contractual, implied or im‘plicii;, obliggﬁons in the marketplace. Such
moral principles involve commitment t{nd trust — fair dea]ing‘— between
two parties, be they personal promises or corplorate agreements; This
premise can lead us to the adoption of universal moral positions which we
deem correct for everyone. These posiﬁoné, in keeping' with Immanual
Kant's theories, propound that a‘responae to any circumstance must be
universally understood and accepted so as to be the only logical (from the
viewpoint of pure reason) response fo'r any and all in that circumstance.
Kant and his principles will be explored m more depth a little further on.
Deontology accords a calcuable value to individual rights and the
individual in its theory and practice. It also weighs heavily the motives and
charqcter of its human participants.2 Deontology further maintains that
the ends do not always justify the means. Rather justice, fairness, right
and responsibilities should prevail.3 All the roles that one plays, all the
relationships that will be affected by a particular action or deciat’(j’ﬁ: are
‘ legitimately to be considered in weighing the moral issues involved.4-Moral
expectations become paramount. Interpersonal mlaﬁonsh%ps as well as
those of the m\arkt;:tplace are based and thrive en :hkoral language upon .
which we all agi'ee.5\ ‘Businesses exist and continue because they are
predicated on promises (contracts) freely enterec_i into thaf. p:resuppose a
level of mo;a] obligation that upholds those promises.5

21bid., p. 35. : _

3Norman E. Bowie and Ronald F. Duska, Business Ethics, 2nd ed.
(Englewood Cliffs, NJ: Prentice Hall, 1990), p. 11.

4Tbid.

5Ibid.

61bid., p. 12.

~
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Deohboloéy and its concept of duty argues for the absoluteness of
morality. It must identifyjan absolute of good, or truth or right.7 This
recognition of absolute is thought, by.some, to be beyond the human grasp.
That is, the human mind may not be able to discern, and certainly cannot
prove, the existence of an absolute good or right. But deontology. believes in
the inviolability of just such universals which give guidance and structure
to our world.8 ' ._

Deontological t.heory' strives for the moral and upright. It also takes
into account the non-conSéquential relationships that form the integral
basis for, and enhance, our moral way of life.? These *relationships
influence and shape our actions and moral judgments. Because of their
existence, our choices are influenced significantly by more than just their _
good results.l0 For instance, in the marketplace, these relationships
include but are not limited to customer-vendor history and length of
relationship, or a parent's or fiduciary agent's gp?éial position or
obligation.11 -

Deontology does not focus on goals or ends. The theory is concerned
with ti:e means and the non-consequéntial rights or claims of the
individual involved in the business calculation or analyals 12 By contrast,
consequential reasoning would lead to an analyms of weighing the gopd f0r
the multitude against the bad for the few The resulting uhhtanan t.heory._,

-that holds that the ends justify the means, would allow one then to do the

TRonn S. Davids, "Poverty and Homelessness: An Intuitive Response
Business Ethics Seminar Paper, Fall 1990, p. 4.

8Ibid., p. 5.

9Beauchamp and Bowie, Ethical Theory, p. 34.
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~ greatest good by serving the greatest number, even though some harm

would be the inevitable outcome. By contrast, deontology, despite the
possibility of staggering loss or castrophe, would uphold the ". . . rights and
person [to] transcend utilitarian calculations,"13

Deontology would abhor misrepresentation and deception in the
marketplace, even if such tactics produced desired results. Any invasionof
privacy would, likewise, be shunned. Similarly, deontologists are
concerned*with motivation. For a deontologist, mo;;ives can be analyzed in a
way that demonstrates moral superil;ﬁty on a hierarchical scale of moral
principles. The deontologist looks for the particularly outstanding moral
act that is especially worthy of praise.14 While many acts may produce g;od
or kindness, these acts, held up to moral judgment, may not be morally
guperior by motive. Motivation from fear or self-interest does not
necessarily result in-harm. But the rightness of the act's consequence is
not excused by the inappropriateness of its basis. Society may be benefitted,
even pleased by the outcome, the deontologist is not molified.15 | o

Deontology has been refined further. W. D. Ross expounds on
deontological theory when he explains it in light of what he calls prima
facie duties. He finds the greatest duty in any and all circumstances by
calculating the weight of right over wrong and following the overwhelming
preponderance of go\ad in that particular instance.l® Prima facie duties

“will always be clear and outstandingly apparent unless stronger or equal

- duties conflict or override them. This concurrent moral demand must be of

a cgmpeﬁng or even so compelling a nature, that when properly weighed

131bid.
141bid., p. 36.
15Thid.
16]bid., p. 39.
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and judged, it is found to be more persuasive in its fu]ﬁllﬁent. Thus, in
any situation, a prima facie duty becomes ", . . right and binding. . . "17
until overtaken by another which !':hen assumes this new compelling
status. Prima facie duties cannot be absolutes, therefore, because each can
be overridden by the driving nature of the next one.18

. Absolute values, whether in Immanuel Kant's categorical
imperative or in utilitarianism, are very difficult to maintain. The concept
of a hierarchical structure that subscribes to exception-free rules and/or
principles, has not lasted through time or practice. In any one situation
there may be no single or correct action because more than one morally
correct answer or solution can be found to be in unavoidable conflict, and

may be weighted equally but still solve or fit the circumstance.19

Once we learned one truth, and it was cherished or
discarded, but‘it was one. Now we are told that the
world can be perceived by many truths; now, in the

, reality all of us encounter, some find lessons that others |
deny. Once we learned one kind of life, and one reality; = |
it too we either adopted or scorned. But right was always
right, and wrong was always wrong. Now we are told
that there are many rights, that what is wrong may well
be wrong for you, but right for me. Yet we sense that
some acts must be wrong for everyone, and that beyond
the many half-truths is a single truth all of us may one

day grasp.20

.:l.‘

171bid.

181hid., p. 40.

19Thid. :

20Chaim Stern, ed., (New York: Central Conference of
American Rabbis, 1975), pp. 24! ;

-
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Deontological theory is\‘not. without its critics. Deontologists do, in
fact, consider the weight of utilitarian cm';sequence in order to determine
the rightosss of their actions2! ‘ ,

Eyen Immanuel Kant's categorical imperative, which claims to
_pmduce the universal moral position, is affected by the weight of the good or
bad consequence resulting from b= Any action which would yield an
undesirable outcome is not only deemed wrong, it has little or no appéa] to
those who would choose it.22 Kant_{g_‘ theory allows for this possibility by
acknowledging that the consequences of an action and the action itself may

be inseparable. Therefore, both factors must be taken into account for the

purpose of obtaining a universal moral principle. However, "right/n_ess" of
result is independent of consequence for the justification of Kant's theory.23

Ethical formalism, proposed by Immanuel Kant, fits closely with
deontological theory. In ethical formalism, humans are capable of pure
reason, and pure reason can produce true morai judgments. Ethical
p;rinciples are determined to be absolute, even for peoples of diﬂl"emnt.
cultures.24 Human beings are understood to have the capacity to judge and
act in a moral Way.. One acts in accordance with am.overriding moral
principle. This "categorical imperative" takes precedence over all other
actions and motives in a given situation. It is as if a simple ino;al action
identifies itself so clearly and is so overwhelmingly onrrect that one cannot
heip but act in accordance with it. This clarity and uniqueness also
dccount for the action's universalization. Universalization, in Kant's view,

21Beauchamp and Bowie, Ethical Theory, p. 40.

221bid., p. 41.

23bid. y

24F. Neil Brady, Ethical Managing: Rules and Results (New York:
Publishing Company, 1990), p. 49.




means that these qualities endow the action with universal applicability by
all individuals in the same situation. Its strength is that it produces a
system of logical approach to our behaviors and acts.25 Moral rules and

regulations leave no doubt as to how to properly proceed in any game

_including the game of life. However, formal rules must increase and

become more complex to cover all issues.26 The system also has a tendency
to become dogmatic. A rule, once formulated, takes on a life of its own and
suffices to answer a situation like it, though not precisely it. Also,
formalistic analysis ign—Bi-es subtle i;laividual differences.2’ These
differences are important in ethical decision making. It can be easy to
determine the universalization of an act by eliminating an idiosyncratic
difference between individuals, but that very omission will negate the
possibility of universalization by failing to account for the validity of
individual rights.28

Deontology's detrécbors ask: does it successfully harmonize with the
cﬁncepts of justice or rights for all? I believe it is worthwhile to e:ltplore
their objections, if only in a cursory manner, because I am attempting to
explain vagaries in the marketplace, and by extension, in society ‘as a

whole.Society as we know it rests on principles and rules of law, culture

" and morals. People are free to abstain from this structure, but it is the

overwhelming number of participants, who, mostly through a qombination
of free choice and some fear of coercive measures or punishments,

maintain our structure of society. Any one of a number of factors that are

25Tbid., p. 52.
261bid., p. 53.
27Ibid., p. 54.
28Manuel G. Velasquez,
(Englewood Cliffs, NJ: Prentice Hall, 1983, p. 71.
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considered crucial to deontologxsts may have lxttle or no influence or result
in the marketplace. Among these factors are doctnnes or notions of what
constitutes fairness, or prices paid for goods and services. Concepts of
fairness or unfairness are subjective measurements.29 Prices may be
cat.eggrized as high or low, affordable or not, but in a market .controlled
environment — subject to the law of supply and demand — all is fair.30
Thus, the classical utilitarian "free market" contains inequities as judged
by our subjective standards. It may also be manipulated or abused through
control or coersion. Justice for all (deontolog‘icai}' as an overriding principle
is in direct conflict with free market enterprise which would otherwise
operate by utilitarian principles. Deontological ethics, with its emphasis on
the moral obligations and constraints of relationships, argues for justice,
“fairness and e;ntitlement.31

Fairness and justice may be u:;iversa] moral maxims. These
concepts govern social goods and services and rights that a soc:ety
_determmes are due all its members. It also includes social services that
are provided at society's expense.32 The moral, legal and cultural
principles of a society are api)arent in what a society takes fromeand gives to
its members. They are a fair indication of the principles by which it
functions. eE

In deontology, the applicition of justice to any s_ituaﬁon carﬁeq with
it a fu.‘ndament.al principle of equality. That is, all equals are treated
equally' and unequals are treated (alike) unequally.33 In society, i.e., in

”Beauchamp and Bowie, Ethical Theory, p. 42. < -
30Tbid.

31]lnd.

321bid.

331!:1(1. P 43.
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reality, justice will always be a relative principle. A system produces
inequalities no matter how pure or gooé its motivation. Even if just
procedures exist, they may not produce just resulﬁ or vice versa. Any
ethical theory will criticize either cause or effect or both.

" Analysis can sometimes rely on paradigmatic cases of unjust

consequence or principle, but there are no paradigmatic case resolutions

which would obviate the need for moral principles.34 Moral principles are
our only guidelines to decision making in times of moral dilemma.
Paradigms are helpful in that they alert us to obvious right or wrong as far
as we can ascertain and judge.35 All our energy is spent comparing
principles and cases (or vice versa) in order to construct a mor;al;
framework.36

Tiw marketplace constructs its own framework as a result of
interconnected economit intercourse.37 By its very nature, it produces

haves and have nots. P

!

341hid., p. 45.
Tbid.

361bid. -
371bid.
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CHAPTER 2 — UTILITARIAN BUSINESS ETHICAL THEORY
-

/Utilitarian business ethic théory may be most easily defined as
looking to the end to justify the means. The consequence or utility that
achieves the greatest good for the greatest number becomes the standard
principle of the marketplace. In this theory, the gelnera] welfare of the
community is held paramount regardless of the hardship that will
certainly be imposed on some individuals.

The founder of this theory was Jeremy Bentham. He envisioned the
applicaﬁon of the theory to legislative decisions in his native London.
Utilitarianism, in Bentham's view, proposes ". . . the greatest happiness
principle."3é i.e., increasing happiness and decreasing suffering. IP/hiB
time it was a more equitable system because it did not discriminate on the
basis of class or economic standing. In 18th century England, as well as for
us, it describes much of what man does naturally. It is able to give equal
weight to every individual position, compare net gain to net loss and
institute policy resulting in the best possible outcome for the majority.39
The pursuit of utilitarianism leads to a framework of rational and
consistent principles that are not capriciously created by man.40 However,
do we not have every right to expect a system of this kind to be ethical?
Bentham defined the good as that which promotes happiness or pleasure.

38Brady, Ethical Managing, p. 39.

39Thid. : . -

40Enyclopedia of Philosophy, 1967 ed., Edwards, Paul, ed. in chief, s.v.
"Bentham, Jeremy," by D. H.Munro. 24
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But the achievement of hﬁppim‘%ss or pleasu?e does not necessarily result in
an ethical framework. Rather, the uﬁlit;u'ian gystem must be carefully
monitored so it continuously self-evaluates. It. must be constantly
concerned with balancing its inherent problem of denying justice to some
for the best overall results. Judgments are always rendered with regard to
pleasure and pain. Alternative co;:rses of action are considered and
weighed by the effect they will have on all people.4! The greatest happiness
principle has axiomatic status according to Bentham. It cannot be proven,
but in practlce, seems to underlie all human actions. Bentham refers to the
measurements of pain versus pleasures as "hedonic calculus."4Z It is
axiomatic that pleasures differ in quality and quantity and that pleasure for
some results in pain for others.43 '
Actions can be deemed right if some quantified pleasure is created
and some quantified pain’is lessened for the majority.44 Note that the pain
15 lessened or decreased but not totally eliminated. Utilitarianism w&nts
the greatest good for no pain, but that is not realistic. If all pain could be
eliminated for all parties, that would be the most ethical situation. There
does not have to be a \nctn:n if the utmost level of efficiendy-ean be reached.
But that level remains a theoretical goal. What is good in the marketplace

'is defined as beneficial, advantageous, producing happiness; bad is that

which causes pain, harm, excessive cost, or disadvantage.45
Utilitarian reasoning is most evident in cost benefit analysis. In

each of these systems, all the alternatives are examined, criteria- are

417bid., pp. 281-282.

421hid., p. 281.

431bid., pp. 282-284.

44Brady, Ethical Managing. p- 39.
45Tbid., p. 40.
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developed for analysis, the cntena are ordtéred according to priority and
each possibility is weighed in order to choose the best outcome.46

_The strength of utilitarianism lies in its impartiality. Utilitarianism
can view a situation widely, without preconceived notions asserting
t.hemselves. It strives anew for the greatest gc;;d each time it is applied.47
However, the greatest good may not be the majority opinion. Rather, it is
the consequence that benefits the most people or the general welfare.48 It
has great appeal in that it accurately describes human decision making
with its reliance on information gathering 'alnd assessment leading to final
determination.

_ "However, utilitarianism falls shott in a number of ways. First, there
is a possibility of unequal distribution of good that leads to injustice among
the general population.4® This is best illustrated in the Ursula LeGuin
story, "The-Ones Who Walk Away From Omelas." In this scenario, one
child is kept pt_arpetually miserable so that the happiness level of everyone
el:?;e is maintained. Consequently, some people cannot justify this imm:eml
act and simply walk away from the society that lives this way.50 The
utilitarian society ™. . . may rest on an unwilling sacrificial lamb . . . " that
must not only be accepted but perpetuated in order for utility to succeed.51

Perhaps utilitarianism's greatest drawback is its vulnerability to ". .
. preference manipulation."52 This occurs most often in advertising wﬁé‘re

preferences for products are created without creating new alternatives.

- 46]bid., p. 41. :
47Tbid., p. 43. >,
481bid. F
49Tbid.
50Tbid.
- 511bid., p. 44.
521bid., p. 45.

[ =SS TS M



& 15

Personal preference is strengthened a.n}d then fulfilled by tailoring the
product to the newly created need or per;:eived lack.53 Utilitarian theory is
thus opened up to manipulative practices that strengthen wants or needs
through persuasion and not genuine assessments.54 Utilitarianism relies
~ on measurable criteria, that is, ipput must be reduced to comparable
calculations. Non-quantifiable though impo.rtant personal data or skills
are not assessable under this system.55 g
In market practice, utilitarianism is subject to Adam Smith's
"invisible hand" hypothesis. The invisible hand is competition. In an
absolute free marketplace, the market competition distributes resources in
the most efficient way.56 .The law of supply and demand functions perfectly
in this atmosphere, providing utilitarian be;_eﬁts and pretecting the right of
all to enter into that marketplace, but only in an absolutely free market.57
In the absolutely free xlnarket. the consumer is ruler. Resources are used
'sparingly, technology _is efficient and competition regulates profits iéd?hat
they are kept at their lowest level.58 Perfect competition produces the
greatest utility and preserves the greatest freedom of its participants.59
However, in re‘é]jtg;, the marketplace does not funétion at this level.
Government intervention, on one hand, and monopolistic practices, on-the

other, prevent the true functioning of supply and demand.50
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Utilitarian principles agree with social Darwinism as well. - The
application of Darwin's survival of the ﬁ?;rbest hypothesis to free markets
does, indeed, result in human progress fed by ei:;onomic competition.61
However, the fact that survival of the fittest is not synonymous with survival
of the best explains the difficulty of this position.52\ Thus, utilitarianism
‘ cannot explain all market actions. The greatesi; utility must give way to the
needs of production and the fostering of cooperation among individuals and
marketplaces. And in practice, the;e is need for the imposition of rules to

overcome a natural human tendency toward greed (Thomas Hobbes).63

v

611hid., p. 129.
62]bid., p. 130. =
63Bowie and Duska,Busiriess Ethics, pp. 26-27.
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CHAPTER 3 — CASE ANALYSIS
Initial Application: R. Judah and the Sages
In this chapter, the application of business ethical theory to NIW™N

begins with the classic debate and paradigmatic case of BM 4:12. When an
instance of NJWMN deals specifically with the relationship between

individual and individual, it may be categorized as deontological. When the

NIWR deals with the gen‘e‘ral welfare of the community, it is easy to analyze
it from a utilitarian perspective.

Bava Metzia 4:1264 states that a merchant should not distribute
parched corn or ﬁut.&to children, but the Sages permit it. It also says-he
should not lower his prices, but the Sages remember him for blessiné:if e
does. In addition, the Mishngh warns against tampering with stock,
slaves, baskets, or, utensils in order to make them appear newer or in better
condition to promote their saleability. This tells us that the sages were
aware of preference manipulation,55 a common factor in utilitarian theory.
They were also inclined in this case to allow the usé of human beings (the
minor population) to enhance the endgoals of the marketplace. It is
apparent that the benefit received by the children based on the extra

64MY HTYON, 1'PY1) D ,nm:unn_mnm (Tel Aviv: Sinai -

Puhhnl:m 5714), pp. . 2AWP-N "P
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nourishment they were given outweighed tl%e otherwise untoward behavior
of the merchant. ' >

- While- market manipulation (advertising) and caveat emptor are
downside factors in utilitarian theory, cost benefit analysis and the general
welfare of the community are upside consequences. By offering parch'ed
corn and nuts to an albeit impressionable population, two actions are set in
motion. There is immediate benefit to the children in the form of
nourishment that they were not previously enjoying, and by inhuendng
their parents to shop at a particular merchant's store (the goal of the

shopkeeper) competition in the marketplace will be increased. The |,

surrounding businessmen are thus forced to take notice of the competition
and do what" they can to lower their costs to stay in the marketplace. As a
next step, a price war, or at least a price cutting action, would enhance the
entire economy. It is u:;derstood that weaker merchants who could not
compete would be hurt by the increased pressure and this would lfe?n
keeping with the utilitarian principle of decreasing suffering for the
majority (consumers) but not eliminating it (merchants). Eventually, the
entire community benefits if profits are slashed to their lowest possible level
while supply continues to‘bé abundant. This is the ideal utilitarian market.
As stated earlier, in an absolutely free market, the consumer rulea:

R. Judah takes a formalist approach condemning the merchant's
actions. The development and result of the case make it fully utilitarian,
. but also provide for a classic debate of the business ethical theories that are
. atthéheartofthiapaper.

- i
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R. Judah says a shopkeepell mayj Inot. distribute these items to
children because they will be accustomed to coming to him only.66 In
prohibiting the action, he obviously takes the formalist approach. The
manipulation of an unsuspecting population immediately makes suspect
_the motive of the merchant. The use of the Hebrew 213N as oppolsggi to
‘I%}ﬂ puts this case into the realm of indifidual moral duty. A fuller
explanation of these terms is found in Case 6. The fact that Judah forbids
“the action makes us rethink this from a deontological perspective. The
absoluteness of :horalit.y and correctness t.imt. Judah calls for has its origin

in the Biblical phrase 511N PR P"1X (Deut. 16:20). The pursuit of trust,

justice and fairness demand nothing less, particularly in light of a
malleable population. Here is a classic debate where NIWN decides that
the community is better served if utilitarian principles are upheld. R.
Judah maintaining that the moral obligation of an individual is paramount
i_s overruled by the sages for the sake of the general welfare qf “the

it B

community.

In this case, R. Judah and the sages clash in their interpretation.
Each side justifies it;; strong adherence to the opposin business ethical
theory. But the salges,\ who see the greater and clearer picture for the

 utilitarian good, present their conclusion with more cogent arguments. R.

Judah is arguably concerned with cutthroat co:;_petition that threatens the
very existence of a merchant who cannot weather the rivalry of the
marketplace. In fact, he is concerned with the very morality of competition
that will further attenuate tl‘le weaker link o.f the chain. R. Judah questions

the legitimacy of driving someone out of business. While these are all -

86n TN, pp. 2p-NP, 1P 11D NWIIER DIWR.
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reasonable concerns in a deontological nb‘.)de, the sﬁges' utilitarian
perspective serves the greater good. The ultimate decision that condones
such competitive’ behavior in the marketplace is made with the full
knowledge and understanding of R. Judah's downsi'de'conséquences.
Nevertheless, it is undertaken because the geﬁeral economic life of the
community will be strenéthened and _enl:;aneed by iih‘e sages' vision.

Given the model nature of this case and the classical debate

presented, I can now set forth the categorization of the following cases.




\1 " -~
Formalist' or Deontological Cases -

3

Casel

In Mishnah Bava Batra 5:10,87 we learn that a merchant must use

clean and reliable weights and measures.
- This maxim is first found in Leéviticus 19:35-36, which says that one
is expected not to falsify measures of length, weight or capacity. It goes on
to say that one will have an honest balance, honest weights, an honest
ephah and an honest hin. The Mishnah ‘expands this principle to more
carefully define what is meant by an honest or false measure. It also
degcribes conditions, either deliberate or accidental, that can lead to a :
falsification in measurement. ‘

The Mishnah states that the wholesaler is obligated to clean out his
measures once every 30 days while the householder is obligated to perform
this acf_. once every 12 months. Bertinura's commentary explains/--the
phrase, "cleans his measures,” as relating particularly to wine and olil, a8
these products are especially prone to congealing in their measux:es. thus
producing a false weight if the measuring device is jnot scrupulously
clean.68 _

As seen in Leviticus 19:35-36, there is a divine directive to act in this
manner. One pursues this type of behavior in accordance with Immanuel
Kant and deontological theory. An individual is.propelled by a 'cataegorical
imperative. - This is perceived as the right and correct way to act. Itis a
duty ‘and a moral obligation. Human beirgs are adjured: PTX PN

67Ibid., p. VXP,
salbid., PP '1_-\33?.
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779N (Deut. 16:20). This achon is moral because it can be deemed right or
wrong 1rrespectwe of its consequence.

The instructions to the merchant and householder with fegard to
clean weights and measures relate to unﬁghbeou;mess of judgment. Rashi
comments that the merchant is likened to a judge who renders false
judgment, perverting justice. Thqs, the merchant who acts falsely brings
about the same consequences. He defiles the land, profanes the name of
God, causes the Shechinah to depart and gxiles the children of Israel from
the land. |

Unjust weights are also a form of robbery. Thus, the merchant
violates the moral obligation not to steal when he commits this fraud in the
market.p}aee. In pursuing the deontological course of truth, justice, and
fairness, the merchant also furthers the needs and the workings of the
marketplace because he is subscribing to a principle of consumer
protectmn The marketplace will continue to thrive and prowde( ‘the
majority with the products t.hey need as long as its internal structure-is
based on this coherent model. From the Jewish perspective, the merchant
will be able to anhwetz at his final judgment that he déalt honestly and
faithfully in his business, a Godly ideal that he endeavors to work toward. .

Case 2

Mishnah Bava Metzia 5:10 states that all the days of the dry season
are alike and all the days of the rainy season are alike. A man may not say
to anothef. "Help me to plow in the dry season and I will help you in the
rainy season."69 Bertinura tells us that work differs from the rainy season

to the dry season. In the rainy season it is harder to toil in the fields and it

691bid., p. N2P.

sy N : %



3

L 2t
A

is probable that one. would bealar a grudge toward his neighbor for the
inequality of the situation.”’® Therefore, t.h{s case must be categorized as
deontological because by that theory an action will be held up to an absolute
standard of morality as it is here. And, it measures up to that standard
bt_&cause trust, justice and fairness have not been abandoned for reasons of
consequence or utility. A human being‘has carried out his obligation not to
do to another that which is harmful to himself. He has acted in accordance
with a moral obligation and duty to what is deemed right in his society.
This is a classic case of deontvlogical ethicai ;‘.he[ory.

Here we have a case based on a relationship forged between one man
and another. ‘In NIWN, whenever we are dealing with individuals, we
seem to have a moral obligation reducible to a categorical imperative of
correct ac;tion regardless of consequence. In this instance, we have the

promise of one man to another to give of his own sweat and toil in return for

an equal output of his neighbor in the future. The commitment to uphold
ﬁst, justice and fairness can call for nothing less than full equality in ‘the-

contractual obligations of return labor. The action of one man towards
another can be deegéd }ight or wrong regardless of its comsequence in the
greater marketplace. Right and responsibility to another human being are

factors in the decision making process to enter into this agreement. The -

idea that an exchange of labor must be equal is a moral ideal that is

expe-cted of human beings. The Mishnah states an ethic, a baseline

morality, of how to behave in a given situation. Thus the greed of human
. nature is prevented from taking over (Hobbes, Kant).

-

THE KLAU LIBRARY
HEBREW UNION COLLEGE
7 . : ‘ml;usn INST. OF RELIGION
= . ROCKDALE CENTER
onn 1 WEST 4TH STREET

‘NEW YORK, N.Y. 10012

F B



Case3d

Tampering with goods is wrong-morally in and of itself when it seeks
t_.o' fool the consumer and abrogate the ideals of justice and fairness. In
Bava Metzia 4:11, the vendor may not mix produce with produce, whether it
is fresh with fresh or fresh with old.”! However, wiﬁe may be diluted where
it is the custom to do so and where disclosure of the fact is also involved.”2
In addition, a vendor may not sell diluted wine to another vendor because
he in turn may sell it to unwitting customers.”3 In fact, the NIWN is
concerned with precisely this instance, stating that the only reason another
merchant would buy diluted wine is to ultimately deceive the consumer.74
This warning should be seen then as stating a strong case against even the
appearance of wrong doing. Full disclosure about a product is the optimum
market condition. This case also informs us about the subject of shared
responsibility. The . seller does nothing wrong per se, but in the eyes of the
sages, bears responsibility for another's action. The sages maintain
concern for_the practice of absolute honesty where there is a poss{pi_h'/ty that
this principle will be abrogated. These prohibitions are in keeping with the
moral positigns of formalism. All of these regulagons direct the seller's
behavior in a given:situation. These rules prevent what may be a patural
human tendence towaﬁ deception from taking hold in the marketplace.

TiIbid., p. *p.
721bid., p. N'P.
731bid.

4]1bid.



It is helpful to consider Bava Metzia 6';3, 6:4 and 6:5 together as this
section of Mishnah relates to proper behavior in upholding the terms of a
" contract delineating the rental of animals. ,

We see that Mishnal\l‘ is concerned with changes in the original
terms between owner and renter when those modifications are not provided
for in the initial agreement. Specifically, animals are rented not only for
certain tasks, but for particular chores in specific climates. When all these
conditions form the basis of the rental ag}éement, any change in use or
condition which endangers the animal is cause for the moral action of the
renter to be called into question.

The agreement between two particular men to conclude a business
arrangenient essentially points to a formalist business ethic. If a man
hired an ass to drive it through the mountains, but he drove it through the
plain and it died, he (the renter) is liable.75 Responsibility and blame are.
similarly laid on the renter if he abused the conditions under whichl:h]_ng,
hired a cow for ploughing, or if 2 man abused a pack animal because he did
not sufficiently calculaté both the weight and bulk of its byrden.7 In each
case, regardless of its -conaequen’;e. we have an abrogation of commitment,
trust, justice and fairness. In each case, we have an agreement to‘hire an
animal for a specific task. However, in each instance that special chore is
modified in some way without the knowledge of the owner and the animal
is injured or killed. The resulting injury or death is caused by the lack of
- adherence to right and correct moral duty to uphold the contract as written

or spoken.

75Ibid., pp. N-T3P.
76bid., p. 19P
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The dec;ntologifzal framework calls the parties to the aﬁaolutleness of
morality. It requires the tenacious clinging to contract terms which one of
them has now breached. By their decision, the sages are telling us that the
duty or moral obligation of correct behavior outweighs the utility of the
marketplace. The compelling action here is the importance of the morality

of one’s act insofar as he lives up to the promise he made to his fellow man
“and, ultimately, to God.

Case b
In Mishnah Bava Batra 6:3, we have a case in which a product spoils

and we learn that the seller is not responsible. This reflects a formalist

ethic because the situation has now become specific with regard to the sale

of wine to another individuat. Here the wine turns and we learn that the
seller is not responsible.”? Even though the Hebrew word for the merchant
is 121N, the pﬁndﬁle at work here is that once the goods are transferred,
the s\eﬁ:r is no l;mger responsible for their condition unless he sold
defective goods at the outset. The seller may have different grades of wine.
The buyer, we learn, has a certain responsibility in this transaction as well.
The buyer may ask to taste the wine; he should tell the merchant to what
use he will put the wine. These factors can affect the responsibility of the
merchant and the buyer. The formalist theory calls for as much disclosure
as possible on the part of both consumer and vendor in this case, based on
an obligation to do what is right and moral. An absolute truth, good or
right is* béing pursued here 'in terms of human interaction. The

consequence is nof what is a stake here, rather the absoluteness of morality
in selling the finest produce, as defined by the consumer’s n r request,

T7Ibid., p. 2. . ' :
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i§ the highest ideal in this situation. The actions of the seller are held up to
high moral scrutiny if he breeches the trist of his customer. But the
vendor and consumer must be open and honest with each other.. In this
case, the seller's action can be wrong regardless of consequence, but the
consumer is morally obligated as well to prevent his own damage by being
clear ‘with the merchant. )

|74



Utilitarian Cases

Case 6 =

Mishnah Bava Batra 4:3 teaches us that when a man sells a .house.
he sells it with the door, but not the key; he sells the fixed mortar that is in
the: ground, but not a moveable one; he sells it with the casing of a
handmill, but not the sieve; and he does not sell the oven or a stove.
However, if he says, "the house and all its contents,” all these things are
included in the sale.78

Bertinura defines moveables and immovables for the purpose of the
sale, but it is his characterization of the seller that has the most meaning
for my categorization of this case as‘pure utilitarian.

n'an NN N3N0 is explained as the seller of any house.’® This
description of any seller of any house immediately thrusts this case into the
general marketplace. Until we get speciﬁcal.ly'g‘involved with a one-to-one

scenario affecting a particular buyer and a particular seller, we can onl_jr

view this case by the needs and conditions of the community as a whole.
The fixtures t.o be included in the sale of the house may vary
according to local custom. but any standards that are m:posed which give
an advantage in the marketplace, must be seen as a utilitarian gesture.
This can in no way be seen as a formalistic approach or moral impgrative
on the part of the seller until the sale affects what one Mdiv;dual has
promised to another. At that time, the situation moves from the communal
- marketplace to the categorical imperative of what is right and moral

between man and man.

78Ibid., pp. T-1BP. N

"9Ibid., p. 1BP.
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There seems to be some evidence that the use of the Hebrew, "1211"
in describing this transaction deliberately pomts to the general nature of
this situation, though this is not a hard and fast rule. Other Hebrew words
for merchant, such as YJ11N, seem to imply a more personal rélationship
betvjeen seller and buyer to which other ethical principles apply.

In this current case, we see that ut:iiitarian pﬁnciples obtain because
a definition of inclusion and exclusion in this sale sets basic standards
which, in practice, would achieve the greatest good for the greatest
number. Most people's preferences would thus be protected in similar
situations.80 These general principles of house sales do indeed protect the
general welfare of the community, a fundamental principle of utilitarian
policy.

Mishnah, Bava Batra 6:2, teaches that when the seller (\21121) sellsr_ =%
grain to his neighbor, a certain risk is involved to the buyer. In each!l\ L
transaction, a percentage of product that changes han&? is not perfect
goods. The receiver is understood to agree to this condition fog the sake of
buying the rest of the merchandise. The Mishnah specifically mentions
grain, wine and figs.81 Bertinura refines the percentages of bad goods
allowed by stating the standards of the marketplace.82 :

This ca:-se presents itself as utilitarian because an allowable and
recognizable percent?ge of breakage or spoilage (means) Jushfy the ongoing

etiucture .of thé marketplace (ends). The consequence or utility of this

80Brady, Ethical Managing, p. 56.
81y ﬁtm‘m p.29, 'P'1I 770 NWMBR NIWK. - 4
821bid.
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agreement accepts some bad goods for 'thé good an:l welfare of the
community. The 9211 (the anyman merc‘lfm.nt) is allowed to proceed,
increasing the happiness of most of his customers with his supplies, while
occasionally inconveniencin& some (decreasing suffering but not
eliminating it). Utilitarianism is at work here as well, if we look at this
case from a cost benefit analysis per:;p.ective. There is glso a certaih
allowable loss factor figured into the cost of doing business. The general
welfare of the community proceeds as long as merchant and buyer are
aware of the mishaps that occur on the road It.o exchange between the two
parties. y _

Case 7 may be comparéd with the case of sifting beans (Bava Metzia
4:12). (See cases discussed infra in the section, Cages Displaying Both
Theories). However, I.wil] put a slightly different spin on it. The effort
involved in sifting beans to make them more appetizing is labor intensive.
The merchant who is willing to perform this task is entitled to ex?ff'
remuneration, but only insofar as the market will bear. The sages seemed~
to understand this and so did not forbid it. In the long run, they knew that
the public would only tole-zrat.e a certain price differential in #his matter, and
the market would regulate itself. While there is no doubt that the removal -
of refuse from a product yields a product that is pleasing to the e;-e, the
preparation of absolutely perfect products not greatly superior to what is
already available would not be cost efficient from almost anyone's
perspective. When the marketplace acknowledges a manipulative tactic, it
is_toleréted precisely because it is known and advantageous to the economic
structure of the entire community. And then it is only tolerated until
something better comes along. s




-

Cage 8 :

If a merchant sells a ship, he sells the- mast, sail, anchor and all the
implements needed to direct it.83 The Mishnah immediately following
states similar conditions with regard to the sales of houses, towns and
wagons. '

This block of Mishnah (Bava Bat;'a 5:1) presents itself as conforming
to utilitarian theory in the marketplace. I say this because the Mishnah
and the Bertinura delineate the general merchandise that is to be included
in any sale between seller and buyer. The iist of saleable items probably
agrees with and is based on WYPNRN JININ to whatever extent the
community is involved witli setting standards in the marketplace. The
general nature of the lisf:iﬁg. informs us that the utility of the market, i.e.,
the ability of the marketplace to function and thrive, rests on an
understanding and ag;ee’ment of what one gets for his money. This
geperally recognized hstandard is what is being set down for us in rt‘h?
Mishnah. =

In this case, we have not yet‘reached the point of a relation of a
specific buyer to a\spet;iﬁc geller. Such specificity will rfecessitate much
more careful and parﬁicule;.r-negotiation with regard to the property being
fraﬁsferred. Once negotiations move into this state, the case w".ill‘require
the seller to conform to a deontologically ethical pursuit of justice and
fairness to his fellow human being. In other words, it will move into the

_realm of formal business ethics theofy because the one-to-one nature of the
transaction will necessitate the seller to at;t from a highly_ formulated

correct moral position. For the time being however, our case is a general

83Mishnah Bava Batra 5:1, 1% QT0VUN, :NWMER HIWR
p. NXP, TP 17D.
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correct moral position. f'or the time being hnw;ever, our case is a general
transaction, subject at the moment, to u:ilit_y in the marketplace.
Therefore, usual 'business practices prevail which, complying with
communal standards, allow the economy to proceed on an even keel. The
general welfare of the community is paramount here and is preserved by

the imposition and understanding of local standards.

Case 9

In the matter of NPTN in Bava Batra 3:1, we are dealing with a fully -«
developed sense of utilitarian business theory in the marketplace. This
section of NIWMN details the issue of rightful ownership of and title to
houses; cisterns, trenches, véults, dovecotes, bath-houses, olive presses,
irrigated fields and slaves.84 it uses the term NPT to estab]is‘h;bwnership
after three years of undisputed possession or settlement.85 The section
deals with the universal and is therefore concerned with the welfare and —
continuation of the marketplace. | ol

Firstly, we find general instances of ownership, not one-on-one

specific title questions, 2

Secondly, it makes sense for universal rules and regulations to
develop community-widle that would cover the above-referenced propetties,
as these are some of the ones that frequently change hands and are mostly
in dispute.86 '

_Thirdly, the Bertinura is also concerned with the universal

" definitions of the aboveé-mentioned possessions mever relating NPTN to a

841bid., p. TUP.
85Thid. ]

86Ibid., p. TVP:
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particular instance between one man and anqiher. Rather, the section is
clear-cut in its meaning for the universal m;rketplace. It explains what
most individuals can expect with regard to their nghts in the matter of
NP0, thereby protecting the public in these dealings.

Case 10 |

Bava Batra 3:787 teaches that a man should not let his windows open
on a courtyard which he shares with others. If he takes a room in another
courtyard, he should not make an entrance’to it in a courtyard which he
shares with others. This is a full} utilitarian conﬁept justifying the
consequence or uti_]ity of an action. '

Bertinura®8 elaborates on the description of the courtyard, and
understands it to be shared space. He tells us that damage may be caused
to another begause of the ability to see into houses. The commentator points
out that in Biblical reference (Num. 24:2), Bilam noted that all of Israel
fived according to their tribes, i.e., not having their door turned one towa}_d )
another. Thus, privacy is recognized as-a right and legitimate ex'pectatim;
of one who inhabits a domicile. .

An analysis of this case leads me to conclude that theudecision is for
tﬁe good of the marketplace. While one tenant may be prohibited from
exercising his right to increase his share of the courtyard, it is the general
welfare of all that is preserved by these rules and regulations. These
universal principles guarantee the rights of all the shareholders involved,

* justifying the ends by the means. A typical renter knows and agrees to the
upfront conditions under which he will become a tenant of a-particular

871% MTUYIN, p. JBP, 1P N0 DWMER NIWNR.
881bid.
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courtyard. Where normal circumstances applj, the public and the
marketplace continue to-operate /at optimal levels with reasonable

~ guarantees of consumer protection.




.

Cases Displaying Both Theories

I take for this case Bava Metzia 7:1, which contains elements of both
utilitarian and formal ethical business theory. In this section of Mishnah,
the hirer of laborers or artisans must follow BYP¥N 3NN in the treatment
and demands he places on his workers.89

¢ The ANJN protects the workers as if this was a formalistic agreement
subject to the moral duty of upholding a contract. But the general welfare of
the community is also preserved and furthered because usual business
practices that benefit the public at large are clearly set forth.

The best interests of the workers and the employer are being
preserved i:y the words of the Mishnah. That is, the consequence or utility
of the actions of the workers and the boss will benefit most of the parties to
this traditional arrangement. The general understanding of the terms /of
employment will provide the greatest happiness principle for the mLL,
increasing happiness and decreasing suffering. The cost benefit analysis
to worker and employer alike will consequently be the mostyefficient in this
arrangement too. On the other hand, the artisans will have gotten
conditions and treatment that adhere to fairness and justice. The employer
cannot compel| them to work beyond that which is ‘usual in the local
community. This represents the contract and commitment that one man
has-made to treat his fellow man with dignity. .
' In thls Mighnah, we see that human beings may not be treated as a
means to an end. Their humanity may not be negated without some special
recognition of their status. Even here, these human harvesting machines

89Thid., p. VIP.
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command a moral obligation of their employer. He is held responsible with
regard to their welfare.

Case 12 .

'A cladsic case of both utilitarian and formalistic theory comes to us
from Bava Kamma 10:9. No one may buy wool or milk from a herdsman or
wood or fruit from a watchman of fruit trees90,

I think this demonstrates both business ethical theories because the
individual and the marketplace are beneﬁtti'xig by this decision. In
prohibiting the commerce between watchman and public, the sages are
pursuing a deonmlogical position. It would be too easy and tempting for the
guard to set up his own black market, if so inclined, if there was not certain
;Jrohibit:ion ths;t the act was absolutely immoral. In fact, Bertinura teaches
that such transactions probably are exchanges of stolen merchandise.91

The understanding of commitment and trust on the part of the flock owner
and guardsman must be impeachable. The right and responsibility toward "

his task on the part of the watchman should be unquestionable. The duty or
moral obligation of the \gituation demands nothing less thanya Kantian
categorical iinperat.ive to correct moral behavior.

' The utilitarian position also militates against the consequences of the
selling of goods in the guardsman's control. The principle' of consequence
ot utility will affect the marketplace in that it will undermine its operation
alt;ng the lines of supply and demand. Wherever a black market exists, the
g;an.'eral market suffers. The marketplace does not necessarily operate

more efficiently when a black market exists. This is in contrast to actual

~ 90]bid., p. N:
Slbid. -
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cost cutting or other efficiency measures t.hatlare advmﬁgeous to the
- system.. . :

: The utilitarian position is also served in that the trust that exists
between consumer and vendor is not undermined should unauthorized
sellers enter into the marketplace. The_ black marketeer has no moral
obligation to his consumer. Therefore in this scenaﬁo, the general welfare
of the community is protected and the greatest happiness principle is
fulfilled with the continuation of an open economy. A cost benefit analysis
of this situation would dramatically show the utilitarian position. The total
economy may be undermined by the actions of this watchman. Through
the application of formalistic principles, the utilitarian goals are served.

Case 13
Bava Metzia 7:4 and 7:5 also present a dual categorization. In BM

7:4,92 the worker who worked among ﬁgs may not eat grapes and vice —

versa. He may wait to eat from the best fruits. And he eats as he walks -

from furrow to furrow. In BM 7:5,93 a laborer may eat cucumbers and
dates to a denar's worth. He may eat more than the value of his wage but
he is cautioned not to be gluttonous.

The Bertinura® explains that eating in this manner keeps up the
strength of the worker to continue his toil. He defines walking furrow to
furrow as non-work time which can therefore be given over to eating. And
Bertinura teaches that the worker in risking his life to climb a tree in order
“to harvest it, is therefore.entitled to eat beyond his'wage.

921bid., pp. AYP-NIP.
931bid., p. 29P. -
94]bid., pp. AYP-NYP.
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The formalistic position regulates the behavior of the individual to the
highest moral ideal. Workers are hired for a wage and are allowed to eat of
the choicest of the harvest while being adjured not to be gluttonous. 'l‘h:s

pursuit of fairness and morality is apparent in the correctness of actlon

asked of the worker not to take advantage _of the situation. The worker is
restricted to an ethical act that is right regardless of ita consequence. This
instance demands duty of moral obligation to refrain from gluttonous
* behavior. .

The utilitarian position protects both the worker and the owner. The
purpose of the workel:s emp].ay, is to harvest the land. "The resulting
harvest is of consequence to the owner. The ramifications of a successful
'gieaning feed directly into the marketplace where the product is available to
the consumer and is the basis for the ongoing economj. These positions
will protect the general welfare of the community. Uti]it.ariahism is also
apparent in protecting the worker. . It is applying the greatest happiness

. principle for the many while decreasing suffering down to a few. Here -

- morality is backed by self interest. Thus, the ends will justify the means
and the ultimate utility of the worker's and employer's actions Will help the

marketplace to continue to exist.

Case 14

In' this final case, the possibility of "preferénce manipulation”
- through advertising is classic utilitarian practice.95 Advertising goes to the
._éni;ire community and therefore advantageous, eye-catching display is fine.
However, the sages clearly prohibit false claims that lead the public astray.
Herein is the formalist approach. '

- 95Brady, Ethical Managing, p. 56.
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. BM 4:12 prohibits the sifting of beans_.and the painting of slaves,
livestock or utensils. That is because the siﬂ;ng of beans to remove refuse
and the tampering with stock, slaves or utensils is usually intended to
deceive the customer. This is a case, perhaps, of utilitarian theory where
the ends justify the means. However, deeephon is clearly reprehensible in
the eyes of a tradition that teaches the moral and the upright. The
absoluteness of truth and justice betﬁeen men can never condone even an
appearance of impropriety in the marketplat?e. To remove the refuse or to
artificially enhance broken or old men, cat‘tle or utensils is a form of
exploitation. In this case, it may be considered as an act of N1 N2aYJ,
the stealing of another's mind.?6 The act may be so called because in
concealing F.he truth, there may be damage or detriment to the consumer.97
While the general economy may be unaffected or only slightly affected by
such deception, the individual is risking far more in not following his
moral duty. He is the 213, categorically a moral and legal reprehensible
pers.on. The Mishnah makes clear that while it is permissible for a venj::
to display his wares in the most alluring and attractive way possible
(utilitarian), he is bound to a moral obligation vis-a-vis his fellow

(formalism).98

96Basil F. Herring, mem_sﬂm
and Commentary, vol. 2 (Hoboken, NJ: KTAV Puhhshmg House, . Inc,
1989), pp. 235-36.

9bid.

98]bid., p. 274.
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Summary of Case Analysis Chapter °

A pattern has emerged in the case analyses. The decisions of the
sages do fall quite neatly into the major business ethical theories. Tki: is
because individuals as well as the elders of the community intuitively acted
in a deontological or utilitarian manner. Through the applicai;ion of t.hése
theories, we recognize that they explain basic human behavior. This has
been demonstrated in the foregoing breakdown of deontological and
utlhtanan cases. '

: The introductory case, BM 4:12, and cases 1 through 5, including BB
5:10, BM 5:10, BM 4:11, BM 6.3, 6:4, 6:5, and BB 6:3, all lend themselves to a
formalist interpretation. In each instance a one-to-one relationship
between specific individuals has been established with a requisite call for
adherence to the highest moral standard. In ‘these cases, the sages'
decisions tell us that the duty or moral obligation of correct behavior
outweighs the utility of the marketplace. |

By contrast, in cases 6 through 10, including BB 4:3, BB 6:2, BB 5:1,
BB 3:1, BB 3:7, we see a fully developed sense of utilitarian business ethical
theory. In each mst.ance, the sages have determmad working rules for the
marketplace that dmplay a general concern for the welfare of the
community. The specifics of each case usually set a standard that furthers
consumer protection and informs both buyer and seller as to ‘acceptable
 behavioral- expectataons in marketplace actions. These cases demonstrate
the greatest utility in the marketplace, providing guidance and standards
for a sgoeessﬁzl economic structure.
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The cases displaying both theories should not be dismissed as
instances of inability to properly categorize. Rather, cases 11 through 14,
including- BM 7:1, BK 10:9, and BM 7:4 and 7:5, and BM 4:12 contain
legitimate elements of deontological and utilitarian theory. In each
instance, a formalistic agreement between_individuals has been broadened
to demonstrate its utility in the marketplace. While there is recognition of
the fundamental moral behavior that must be observed in a one-to-one
relationship, the decisions exhibit a concurrent appreciation of the
principle of utility that promotes the general welfare of the community.

The rabbis allow human beings to apply deontological or utilitarian
methods in the marketplace. However, an individual, in their opinion, may
_mnot decree superethical behavior for himself or others. This analysis
gshould not conclude without exploring a particular instance of the
superethical position as prom{llgated by one sage, even though it departs

|
. allocation. It is nonethe?ess a case that has elements of utilitarian and

deontological theories and _explain.s a great deal about the way the sages
perceived and interpreted human nature. -

In BM 62b, we find t‘u:vo travellers with a diminishing supply of
water.99 If they share the water, they will both die. If one drinks, he will
survive and reach town. Ben Petura states that both should drink and die,
thus throwing this situation into a formalistic framework. The ethic of how
_t,o.beh.ave seems clear enough to Ben Petura. The decision to act in a
mofally correct MBr takes precedence. It is ﬁot. to deny sustenance to

99Moshe Sokol, "The Allocﬁzon of SSocarce Medical Resources: A
P]nloso lncal Anal of the akhic Sources,” in The Journal of the
p Vol 15, Number 1, SprmngQOpGB

from strict market ethics and takes us into the realm of scarce resource/

-
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either individual. Regardless of consequence,;in this case almost certain
death, the absoluteness of morality calls for.the sharing of a scarce
resource. On the other Md. Akiva, relying on Lev. 25:36, decides that only
one man should drink, and therefore, live. And his is the decision that the
sages followed.190 The ends justify the méans; a precious resource will be
used to its greatest end. The consequence or utility of the action becomes
the ultimate determinant of the rightness of the action because the general
welfare of the community will be served. The.result is that at least one life
will be preserved, where otherwise two would have certainly been lost. The
greatest happiness principle, here played out to its ultimate consequence
increases happiness for many but does not eliminate the ultimate suffering
. for some.
Akiva's decision does n’ot require one individual to give up his life for ”
another, Akiva actually subscribes to both a deontological and utilitarian
position. The obligation to nourish and preserve his own life is the u]timaq'e’
moral duty of the individual. The categorical imperative prepares the waljr' iy
for the universal moral position that every human should act this way
when faced with a sin\lilar si!;uﬂt‘.ion. "
Ben Petura, however, presents us with an untenable pos__ition.
Deontology does not ask a person to give up that which is unquestionably .
his. Ben Petura is outside the system. The sages will not allow humans to y
establish a superethical category. The sages will not permit us to legislate
. auro'wndeathorwbeamodel so that others might do the same. They will
not condone Ben Petura's act because its appeal is to an emotional level that "
does not speak to rational human behavior. This is actunl_ly the case that

100Thid.
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proves the thesis of this paper. Ben Petura is discredited precisely because
he sets up an instance that is not definable in deontological or utilitarian *
terms. Ben Petura's decigion defies natural human &haﬁor. Humans
speak and act in deontological and/or utilitarian terms. Ben Petura defies
both without offering a viable alternative. The sages do not spend time
arguing his opinion, rather they reject it in its entitety. They do not admit
the existence of man-made superethical concepts or decisions. However,
the sages do withhold some concepts from this apalytical process.

The issues of NPT and N1MTNN as they relate to ethical behavior
pose different problems from those easily categorized in this chapter.

A liberal Jewish position which intellectually accepts ethical
. business theory and its application to NJWM also understands the ideal of
TMPYIX and its role in tra’d.ition. Much harder to rationalize is a
determination that labels certain human beings unworthy of a place in the
congregation of God. This.is especially true because the fault is not thai"t"s.’
' The issue is compounded b;r the fact that these individuals cannot escape
their fate by any action on their part. Let us take up the principle of NRPTX
first. S . »

Historically, the Jewish community has always taken care of its own
poor and needy. A settlement became a municifmlity when it had at least 10
‘institutions of an occupational, social and cultural nature.191 Included in
.this list was a charity organization.102 Torah, Prophets and the Writings
-are le;den with verses that the rabbis interpreted as calling for the
community and individual to care for the poor, stranger, fatherless and the

IOIRablerIEmd, 'he H bvlonian Talmud: DBs ; Zig Vol.l
(London: TheSonunoPms. 1962), Introductory Essay, p II

1021bid.
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widow. The responsibility was to be shared by the community, even down to
the one who himself was receiving N"PTX. Maimonides states there was
never a Jewish community without a Y\ n,103

In NIWN too, we are told that Israelites in need are entitled to a part
of the crop yield that grows in Israel.104 The poor are likened to the priests
as the latter are forbidden to own land and the former have lost their
portion.105 Thus, we get all the regulations surrounding the leaving of the
corners of the field for the poor.

Maimonides' interpretation of how MP"TX is to be applied in DY
N1INMN is of special interest. He writes quite specifically of the obligations of
the community of Israel to the poor. It is the communal responsibility to
restore a downtrodden one to his previous level, endeavoring to preserve his
7123, While some of the requirements may seem extravagant, as in the
case of providing a horse and servant to the one who previously could afford
them but no longer can,106 most of Maimonides is a prescription for
maintaining a viable community and a sense of caring community. TY'Jl
N1INT details the care of the poor, in terms of their clothing and lodging as
well as helping them ;o fulfil their own performance of the mitzvot. 107

Maimonides specifically sets out the compelling nature of the concept
of NP TX. He tells us that the court could coerce a reluctant giver, going so

© 103Maimonides, 9:1-3, 1710 NIWK.

104Roger Brooks, i iahnai
i - (Chico, CA: Scholars Press, 1983), p. 17.
105Thid.
106Maimonides, BYY NuInNn Mabh, oY1, QM0 awn

p. T9P M B MW phb.
1071bid., section 1.
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far as to calculate the individual's &mount, literally taking it from him and
humiliating the man publicly.108 '

Perhaps the most impo::tant consideration in all of what
Maimonides has to say is the maintenance or restoration of the dignity of
the one who finds himself in such dire straits.

There is a utilitarian and formalist way of looking at what seems to
be a superethical principle. NPX is the logical and ultimate outgrowth of
the categorical imperative to act justly. It is the duty and the absolute
morality of an Israelite to act in this manner. There is no doubt that NPTN
is a universal moral position. It is an absolute act of commitment and
moral duty between two individuals, even without considering its
_ consequences or utility. Similarly, this superethical principle works at the
utilitarian level because the ends, i.e., the general welfare of the
community, do justify the means, i.e., the sometimes coercive nature of
giving. All the usual axioms of utilitarian theory can be met, including the
one that says some will be hurt by a greatest happiness principle that
increases happiness but does not eliminate suffering. NP TX enables the
community to continue unless, in the most dire of circumstances, all the
inhabitants were to go on the public dole with no one left working who could
contribute to the public charity organization. But that worst case scenario
is an extreme and the situation would, no doubt, be remedied by another
community.

In any event, while NPTX may seem to be in accord with business
ethical theory, it is inadvisable to analyze it in this manner. : This is

especially due to its coercive component. While we are free to act in

108]hid., section ".
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accordance with Kant or Bentham, in most instances, traditional Jews do
not view MPX as a voluntary action. In practice, the community
collectors went door to door on the eve of NAW.109 This is because the
community was likely to have food, money and clothing at that time in
preparation for their own celebration of NAW. Therefore, the very time
chosen for collection was a well planned u.;.ove.

What we know about the giving of NP X, particularly from
Maimonides, is that every Jew was to open hig hand to give and strengthen
his people and the stranger among whom he lived. This N1INN was
extended even to the unworthy poor. And this is where a deontological or
utilitarian analysis particularly breaks down. The community that
observed this N11NY was forbidden to investigate the claim of the ones who
possibly took advantage of the system. If a poor one presented himself and
asked for food, the community did not check him out, rather they provided
for him immediately.110 If on the other hand, he asked for clothing, they
were allowed to investigate his claim. However, the overriding concern
here was to provide for the indigent without shaming them. Contrast this
to a society that lets its poor, homeless and ill die in the streets, and we can
see the futility of applying either deontological or utilitarian analysis to a
principle that stands outside and above the realm of pure ethics.

In the issue of N1MT1N, we face a precept that seems to fall below the
line of ethicality. If we pursue N1MTNN from a deontological perspective,
we cannot justify it from a ri/gfht or respensibility viewpoint. If the ever
present TN PIX PTIX is a maxim by which to live, where is it in this

109 Encvclopedia Judaica; Vol. 5, s.v. "Charity," by Haim Hillel Ben-
Sasson.

110Maimonides, section 1, 171N DAWNH.
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categorization? When deontology identifies an a_bsolute truth, good or right
which governs human behavior, where is the truth, good or right in
treating individuals as DYNTNN? When we endeavor to demonstrate that
actions are right or wrong irrespective of their consequences, how can we
defend positioning human beings in this category? We might suppose that
two indivuduals involved in an illicit relationship which could produce a
ATNN might consider a Kantian approach to the rights of this third party.
However, in practice, we know of no such thinking. Even if such a position
occurred to the erring parties, it would not prech.:de every incident of this
kind from happening. The "Y1 usually appears before a fully developed
deontological case might be proposed or effected.

Neither can we justify N1MTNN from a utilitarian perspective. While
the greatest happiness principle may apply, i.e., some are hurt while most
benefit, I have not yet discovet_'ed the driving force of the happiness principle
in the case of N1 TNN. The explanation is, of course, that Jewish tradition
declared particular rules governing intercourse between consanguineous
individuals which needed consequences for enforcement. These
regulations, we surmi;e, protected and preserved the people. *Like much of
traditional Judaism, they remain in effect though efforts are made to
ameliorate their consequences in even the most conventional communities.
I do not think the utilitarian position can claim any justification based on
the general welfare of the community either. 'The community, marketplace
or ec;inomy would not seem to rise or fall on the issue of NINTRN.
However, the cohesiveness and longevity of the religious com:_nunity is
directly tied to this God-given maxim. Therefore, N1MTNN remains a part
of the system of traditional Judaism whether or not we consider it to be
ethical, '




CONCLUSION

I have offered Chapters 1 through 3 with the possibility that those of
us who identify ourselves as liberal Jews might acquire a new reference
point and tool for our maintenance or rejection of N11NN. The Reform
movement has made the ethical imperative of paramount importance in
recreating and reshaping traditional modes of worship and observance.
That which has been deemed as a higher calling has been retained, e.g.,
APTN. And that which has been examined and found wanting had been
" excised, e.g., NTNTNAN, This is because liberal Jews have found some God-
given commands to be less than justifiably ethical. For liberal Jews, ethics
then is thé last word in some instances, while for the more traditional this
division is inconsequential.

The traditional community holds that a commandment, in a
hierarchical structure of commandments, is a demand with?ut recourse.
The reasoning may be that the commandment may not yet be u;derstood by
the human mind. We must understand that the community refuses to
"lock” God into a human ethical construct that may ultimately deny the
existence of God. So the community renders the system unimportant,
announces that God's ethics are God's ethit’:g@d obligates a human being
to perform the act. This is where liberal Jews walk away from tradition.
This is because the liberal Jew says, if I cannot "lock" God into & human
ethical construct, then what is God in this system? By compartmentalizing

our lives, we think we can separate our economic and other life decisions

1S
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from our moral and spiritual selves.!1! This was certainly not true of the
conventional Jewish community. It is probably not the way we would like to
view ourselves if we paid more than lip service to our religious tradition.
Judaism never propounded an economic theory or systematic philosophy of
the marketplace, but by maintaining a structure of moral and religious
principles, the economic framework was circumseribed, yet thrived,112

Liberal Jews would probably subscribe to most of the scriptural
statements written about conducting oneself in an ethical manner. It is
easy to see that ethics in Judaism are intensely humane.113 Just as easily
one might agree that humans, by nature, act ethically, make moral
determinations and follow through on them.114

Jacob Neusner has analyzed the Jews as a social group for whom
ethics is a way of life.115 He tells us that our manner of life conforms to
what the people envision God expects of them.116 This then becomes the
basis for the religious and social entity that lives within that particular
framework of values.117 Such ethics and values work universally, but we
must not lose sight that they cannot work only at that level. If they have lost
their particular Jewish quality we play havoc with our claint to a special
convenantal relationship with God.118

111Meir Tamari, Wi
Economic Life (New York: The Free Press, 1987), p. 1
112]bid.

113Edward Zipperstein, Business Ethics in Jewish Law (New York:
KTAV. Publishing House, Inc., 1983), p. xm .

114]hid., p. 132. .
115Jacob Neuanar. i i :
i i (Cambridge: Cambridge University Press,
1989), p. 11.

llﬁnud p. 2.

117]bid., p. 11.

118Eugene B. Borowitz, “The Critical Issue in the Quest for Social Justice:
A Jewish View," in Frederick E. Greenspahn, ed., C_Qngemp_nmn'_ﬁihmal
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Emancipation thrust the Jew(is&ommunity into a new social order
in wanting to meet the rights and msponsmes of a secular society.119 It
is precisely because of this freedom that liberal Jews struggle with the
ethical imperatives of their own behavior. In the words of Eugene Borowitz,
“For me, one must be a Jew in everything one does. . . . [This is] the heart of
what one is, not merely sole habits one still maintains."120 At the very
least, this means that in light of my ethical analysis of the marketplace, one
does not pray and study the tradition weekends only to engage in
questionable or nefarious practices in the marketplace Monday through
Friday.

The covenantal relationship is one of ethical obligation.121 Ethics are
primary in that relationship because the Jewish model is of a God who
cares for people and cares that people relate to each other in a righteous
way.122 In maintaining that their covenantal relationship changes
through time and space, liberal Jews reform and recreate God's
tmperatives. Borowitz tells us that whatever it is that we choose to observe
". . . should rest upon us with the full force of commandment."123 We are
free to choose, we are evel\l free to opt out of the system entirely, but we are
not free to act unethically in any aspect of our lives while still calling

ourselves Reform Jews.

i ' isti ifions (Hoboken, NJ: KPAV

Publishing House, Inc., 1986), pp. 194-95.

118Tbid., p. 202. tf

120Eugene B. Borowitz, Liberal Judaism (New York: Union of American
Hebrew Congregations, 1984), p. 128,

1211hid,, p. 134.

1221bid.

123[bid., p. 831, °
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I did not undertake the foregoing analysis lightly. Questioning the
ethics of the-marketplace of the last decade, and m particular, the actions of
some businessmen, I felt a need to look into the ethical demands of
Judaism for personal guidance. For my own spiritual needs and the
leadership I hope to provide, I continue to explore the heavy burden of
choice that Reform places upon me. .

Humans are presume:l to be moral beings. Deontology defines the
individual as the small one interfacing with all others in the world.124
Therefore, the pursuit of justice and absolute morality is of paramount
importance in these one-to-one relationships. Utiliarianism, on the other
hand, in the matter of the individual versus society, envisions a ". . .
benevolent bureaucrat . . ." in charge of doling out philanthropic gestures to
others whom he may or may not know.125 This difference in world view
speaks to our understanding of what it is to function as a moral agentin the
world. Each time we weigh the alternatives of two moral positions, the
deontological versus the utilitarian, we are, in reality, choosing between
these two views of moral agency. We may not be consciously aware of
choice eaf:h time. We may not be consistent in the overall pattern of our
lives, but l:;y considering the possibility and validity of this analytical process
we are delegating to ourselves the ability to make informed decisions rather
than becoming victims of circumstance.

There is an emerging social utility versus religious utility
confrontation within this analysis,126 This confrontation is especially valid
in the case of liberal Jews. This is due to the fact that they fasl&gn their

124S0kol, "Scarce Medical Resources,” p. 75.
1257bid.
1261bid., p. 80.




= 52
lives primarily by the norms and standards of the society in which they
choose to live. While the social conscience of liberal Jews is visible, I would
contend that the religious utility of this same group is almost non-existent.
The population that worships Friday night puts that experience and
tradition aside when faced with the exigencies of the marketplace. It never
imagines that ancient Jewish tradition has anything to say with regard to
how one treats another in economic life. This group does not consider the
categorical imperative whereby justice and fairness are held paramount as
an integral part of the heritage that has been give;l to us.

When the traditional community hears God speak, it may interpret
the demands as utilitarian or deontological. However, when it encounters
the rubrics of NPT and NI1MTYNN both of which lie outside the analysis, it
does not interpret or question their ethicality.

On the other hand, Reform asks if God can command anything that
is unethical. Liberals argue that what is ethical must be consistent with
human understanding. If we hold that there is a clear dividing line of
ethicality above which there is the superethical and below which there is
the unethical, then what is N11X1 for the liberal community? Acts of rite
and ritual are not matters of ethics, and historically, liberal Judaism said
that many rituals were meaningless. However, the underlying concepts, of
which these acts are the manifestations, are the ethical ideas we struggle
with in a liberal construct. The areas of choice turn out to be precisely the
doing of rite and ritual. It is the doing that particularizes our behavior
from any and all others who identify themselves as ethically moral people.
What sets us apart is the practice. Otherwise, what is organized Judaism
as opposed to Ethical Culture?
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Is Judaism ethical, unethical or superethical? For liberal Jews, the
answer is that Judaism, according to current sﬁndards. contains elements
of all three. Thus, the continuing liberal struggle with this conundrum.
For us moderns, Hillel's ethical imperative is as much about what we
choose to believe as it is about what we choose to practice: "If I am not for
myself, who will be? But if I am only for myself, what good am 1? And if

not now when?" (P. Av. 1:14)127

127Borowitz, Liberal Judaism, p. 395.




i

APPENDIX I — TEXT OF ANALYZED CASES128

Basa Mrerzia 41

Mishnah 12

A merchant may buy [grain] from
five granaries and put [it] into one
store-rvom, [or wine] from five
presses and put [it] into a single
cask,! provided he does not intend
o mix! (it for fraudulent purpose].
R. Judah?® says, A shopkeeper must
not distribute parched com or nuts
to children, because he accustams
them thereby to come [to buy)] at
his place; but the Sages* allow it.
And he must not lower the price;?
but the Sages say, He is 1o be
remembered for good.' [A shop-
keeper] must not sift pounded beans,”
according to the view of Abba Saul;
but the Sages permit it, nevertheless
they admit that he may not sift
them only from the top of the bin
since this is intended only to mislead
the eye [of the buyer].  One may not
give a deceptive appearance to a hu-
man being, or catte or implements.®
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128Taken from Philip Blackman, Mishnayvoth, Vol. 4: Order Nezikin,
2nd ed. (New York: The Judaica Press, Inc. 1963).




Mishnah 10

The wholesaler! must clean out his
[measures once every thirty ditys, and
the househalder [must do so] once
in twelve months.! Rabban Simon
ben Gamaliel says, The reverse is
the case’. The shopkeeper [or
storckeeper] must clean out his
measures twice 2 week,! and rub up
his weights once a week and polish
up [his] scales [or balance] before
uchlndeveyuﬁ‘],jn._ﬁ
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Basa MeTzia 5%

Mishnah 10

A man may say to his fellow, ‘Help
mcwwaedmdlwiuwpmgﬁn
weeding (for an equal length of
time],’ or, ‘Help me in hoeing and
l""mHPlhﬂitohoe[fnrmqm.l
length of time]';* but he may not
say to him, 'Help me to weed and
I will belp thee §irt hocing [for an
Oqlﬂlhngthd'ﬁm:],'or,'ﬂdpmm
hoe and I will help thee§ in weeding
[for an equal length of time]."* All
the days of the dry season® are con-
sidered alike,* and all the days of
the rainy season are deemed alike.*
One may not say to another, ‘Assist
me to plough in the dry season and
I will assist thee in ploughing im the
rainy season [for an equal length of
time]."* Rabban Gamaliel =y,
'nc:i:’p-epid;uynd_hch
postpaid usury; instance, - one
intended to borrow [moaey] from
another” and he sent him [a present]
saying, ‘[This is sent to thes] that
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usury which is postpaid. . R. Simon says, There is* usury [that is paid] in
mﬂbwdl;_[uh-mnplq].[ldeblu]mymt-[hm{:
creditor], “Know that so-and-so bas arrived from such-and-such a place.
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Mishnah 11

One! must not mix together produce
with other produce,® even new [pro-
duce] with new, and much less,
needles to say, new with old; [yet]
in truth, in the case of wine, they
have permitted [the seller] to mix
strong [wine] with mild, becawse
this improves it. A seller may not
mix the lees* of [one barrel of ] wine
with the wine [of another barrel],
but he may give him [namely, the
buyer] the lees [together with the
wine of the same barrel]. If one's
wine were adulterated with water,
he must not sell it in the shop
unless he has told him [of the
dilution], and he must not [sell it]
to & merchant, even if he have
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informed him, because [he would buy it] only to deceive [consumers]
therewith. In a place where it is the practice to adulterate wine with

water, they may do s0.%
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Mishnah 3
If pne hired an ass' to drive it over
hilly country and he drove it in a
valley,? or [if be hired it to drive it]
through a valley and he drove it
across hill country even when both
distances were equal ten mils,® and
it died, [the driver] jis liable.t If
one hired an ass' and it became
blind,* or it was seized Tor public
service, [the owner] may say to the
hirer], ‘Here is thy [hired] property
before thee. If it died or broke [a
limb],* [the owner] must provide
him [another] ass.” If one hired an
ass! to drive it through hilly land,
and he drove it in a valley, if it
slipped [the hirer] is exempt,® i
however it were overcome by heat
he is liable. [If he hired.an as]
to drive it in a valley, and he drove
it over hill country, if it slipped he
is liable, but if it were overheated
he is exempt, but if [it became over-
heated] because of** the ascent

-
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Basa Metz1a 64

Mishnah 4

If one hired a cow [with the neces-
sary implements] to plough on hill
country and he ploughed in the
valley, he is not liable if the plough-
share! were broken; [but if he hired
it 1o plough] in the valley and he
ploughed in the hilly land, he is liable
if the ploughshare were broken.?
[If he hired i1] to thresh pulse? and
he threshed grain! he is exempt
[from Liability if the beast slipped
and was injured]; but if [he hired
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it] to thresh grain and he threshed pulse, he is liable because pulse is

[the more] slippery.*

Basa MeTtzia 6

Mishnah 5
If one hired an ass to carry® wheart!
and he carried? [the same weight
of] barley', he is liable [if the beas
were injured]; [if he hired it for
i in' and he made it
mw?;fmequdwgh' t], he
is liable, because [an increase of]
bulk is as a difficult aidition to the
load. [If he hired it] 10 carry® a
lethek® of wheat and it carried a
lethek of barley, he is exempt;* but
if he increased the measure [though
pot the weight], be is liable. And
by how much whall (the hirer]
increas his load in order to render
him Lable? Symmachos' smates in
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the mame of B Mair, Oie sk for & camel® and three kabs for an ass.’
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BaBa BatHRA 6 ¥

Mishnah 3

If one sold wine to his fellow and it
turned sour, he is not answerable;!
if, however, it were known that his
wine was liable to turn sour,! then
this is considered a purchase® made
in error.  (And) if [the vendor] said
to him, ‘I sell thee spiced wine,’ he
must preserve it for him untl the
Festival of Pentecost. Old [wine]
means that from last year, and pery
old [wine] means that which is three
years [old).#
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Bara BaTHRA 4

Mishnah 3

If one sold a house he has also sold
the door but not the key;! he has
sold a fixed mortar but pot a
movable one; he has sold the lower
milltooe? but not the hopper?, or
the oven® [or the double stove),*
(but if he sold t.h: oven he has
sold the double siove also).* But
when [the vendor] said to him, ‘It
[namely, the house] and every-
thing that is therein,’ all these are
sold also,* *® See ADDENDA Page,
229.
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Bara Batura

Mishnah 2

If one sell produce to his fellow, the
latter must accepl® a-gquarter-kab of
refuse in a seah;! [if one buy] figs, he
must accept ten maggoty' ones in
cach hundred;? [if one buy] a cellar
of wine, he must accept ten [casks]
of sour® wine in each hundred;® [if
one buy] jars in Sharon,® he must
accepl ten fragile” ones in every
hundred.®  %ie, put up with.

6.
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Basa BATHRA 51

Mishnah 1

I one sold a ship, he has also sold the
mast,(and) the flag, (and) theanchar,
and all the navigating implements;!
but he has not sold the slaves, or the
packing-bags? or the cargo.' But
when® [the vendor] had said to him,
‘It and everything in it," then they
are all sold. If one sold a wagon,
he has not sold the mules;* if he sold
the mules, he*has not sold the
wagon.* If one sold the yoke, he
did not sell the oxen; if He sold the
oxen, he did not sell the yoke.§ R.
Judah® says, The amount paid
makes it evident: for instance, if
(the buyer] mid to him, ‘Sell me
thy yoke for two hundred zuz, it is
manifest that the yoke [alane] is not
worth two hundred zuz.? But the
Sages® say, The sum paid is no
proof. : i

*Or the definite TO2\.
§Scc ADDENDA, Page 229. -
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Basa BaTama 31

Mishnah 1

The legal period for undisputed pos-
session! for houses, cisterns, ditches,
caves, dovecotes, bath-houses, olive-
presses, imgated fields,' bondmen,
and whatsoever else produces steady
gain, is [obtained by occupation
during] three years, from day to
day®. The legal term for undis-
puted possession for a rain-watered
field* is [secured by its occupation
during] three years, and it need not
be from day to day. R. Ishmael®
says, Three months in the first year,
and three months during the last
year, and twelve months m the
middle year, which make eighteen
months. R. Akiba*says, One month
during the first year, one month in
the last year, and twelve months
during the middle year, making
altogether fourteen months. R.
Ishmae!? said, This refers only to a
grain-field, but in “the case of an
orchard, when one has brought in
his crop [of grapes] and. harvested
his olives and gathered in his summer
harvest,' this period is deemed as
[equivalent to] three yean.
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Basa Batara 37

Mishnah 7

A man must not make his windows!
to open into the courtyard of the
Jjointholders.! If he purchased a
house in another [adjoining] court-
yard, he may not open it [by a door
or entrance] into the courtyard of
the jointholders.* If he built an
upper storey on top of his house, he
must not make [its door or entrance]
to Wpen into the courtyard of the
Jjointholders;* but if he wished to
do so, he may build a chamber
inside his house,* or build an upper
room on top of his house and make
it to open into his own house.! A
man may not open into the courtyard
of jointholders by a door oppasite a
door [of another], or by a window?*
opposite [another’sLavindow;? if it*
were small he must mot make it
larger, [and if there were] one he
must not make it-into two." But he
may open up into the public domain
a door opposite [another’s] door or
a window oppositc a window [of

T
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another]; if it!® were small he may enlarge it, [and if there were] one

he may make it into two."
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Basa Merzia 7

Mishnah 1

If one hired workmen and asked
them to work early [in the moming]
or late [in the evening),' he has no
right to compel them® [to do s0] in
any locality where it is not cus-
tomary to work early or to work
late; where it is the custom to
furnish them with food he must
supply them [with food]; if it be
the custom to provide’ them with
sweetstuff,* he must so provide® [it];
everything should be in accord with
local custom.* It once happened
that R Jochanan ben Mattia said
w his son, ‘Go out and engage
labourers for us.' He went and
arranged to supply’ food for them,
and when he came back to his father
he said to him, ‘My son, even if
thou should prepare for them a
banquet like to that of Solomon's in
his time,* thou wouldst not have
discharged thy obligation towards
them, for they dre the children of
Abraham, Isaac and Jacob;® but
before they begin the work go and
say to them, “[You are to work] on
condition that 1 have not to give
you more than bread and pulsc
only”! Rabban Simon'® ben
Gamaliel says, “There was no
should follow local usage.”
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Mishnah 9

None may buy from (the) shepherds
any wool, or milk, or goats,! or from
watchmen over fruit ‘[-trees] any
wood or fruit;® but from women
they may purchase garments of wool
in Judea' and garments of flax in
Galilee,* or calves in Sharon.* But
if any such [that sell them] say that
they are to be hidden,® it is pro-
hibited. But they may buy eggs
and poultry [from anyone] in any
place.”
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Basa Metzia 7 ¢

Mishnah 4

If one laboured among figs he may?
not consume grapes,! if among
grapes he may not consume figs; he
may, however, refrain [from eating]
pntil he reaches the place where the
finest [fruits] are and then eat. And
in all such cases [the Sages] said,
[He may eat only] during the time
of* [his] labour; but for the sake of
restoring a lost article to its owner?
they said, Labourers may eat on
their way from furrow® o furrow,
or on their return from the wine-
press, and in the case of an ass, [it
is entitled to eat from the load it
carries] while being unloaded.*
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Basa MeTtzia 7 ¢

Mishnah,5

n

A labourer may caf cucumbers® cven M3 'lm W‘P‘ byip HYom

to the value of a denar,® or dates'
even to a denar's warth. R Elearar®
ben Chisma says, A labourer may
not eat more than the value of his
wages; but the Sages' permit it,
nevertheless they teach a man not to
be a glutton whereby he would close
the door against himsell.*
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