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DIGEST

There are often whole periods in Jewish history for which we
have Tittle or no information. The kind of historical information that
we.have found is the result of painstaking reconstruction of documents.
When that is accomplished then the job of the historian begins. This

paper is a mixture of both endeavors.

This paper attempts to place the T1ife and work of R. Nissim,
an eleventh century rabbinic authority, in the context of his community,
his time and the general fortunes of the Jews of that era. By an
evaluation and translation of a commentary to the first lesson of Rosh
Hashanah, we hope to gain an indication of the methods and pedagogy

of R, Nissim.

Very 1ittle concrete biographical information is available detailing
the lives of individuals that lived in the eleventh century. What
information we do have comes from the bits of information scattered
throughout the Geniza. In this paper, while we have not presented new

information, there have been suggestions as to how to view the material

we have.
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The Jewish communities of tenth and eleventh century North Africa
form a unique epoch in the history of the Jewish people. The city of
Kairouan, lTocated 80 miles south of modern day Tunisia, was one of the
f most important in North Africa. Numerically the Kairouan Jewish community
was the third Targest Diaspora community after Babylonia and Egypt. This
f community flourished in the context of the Muslim Fatimid Empire, re-
taining its ties with both the Gaonic Academies of Iraq (Babylonia)
and Palestine while developing its own local institutions. Our survey
will attempt to focus on the economic and educational institutions of the
Jewish community. We will Took at the activities of one native member
of the city's scholarly elite, R. Nissim b. R. Jacob Ibn Shahur
(c.990~1062) through an examination of a fragment of his commentary to
the first lesson of Tractate Roéh Hashanah of the Babylonian Talmud.

This commentary was found in the Geniza (meaning: storeroom) of the
1

oldest synagogue of the Palastinian Jewish Community of Fustat-Cairo.

We will begin by exploring briefly what the Geniza was.

When a historian attempts to reconstruct a period in history the
most essential raw material for him are records. These include Tetters,
coins, deeds, receipts and testimonies of people who lived in a particular
time. This written evidence is, of course, only part of the available
material. Often historians have had to rely soly on the self-conscious
testimonies of defenders or detractors of particular regimes.2 These
reports are often skewed to present posterity with an apologia. It is
rare, indeed, when we have documents that reflect the every day lives
of groups or classes of citizens to contrast with accounts from courts
of kings. Part of the uniqueness of the Geniza are their seemingly non-

chalant, unconscious character. But why? The Geniza of Cairo was the
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product of hundreds of years of preservation of the holy word., Muslims,
Christians, but especially Jews regarded the language of their faith as
holy, so even the most secular of documents which might contain the name
of God, were not destroyed but buried or placed in a room after they were

no longer of any use.

In the Tate nineteenth century, the Geniza of Cairo was discovered
in a room adjacent the old Palastinian Synagogue. Mény parts of it were
sold to individuals as well as libraries scattered all over the world.
Some were published in memorial volumes, popular journals, separate
collections; most have remained in cases. Unlike archives where the
materials are collected, organized and boxed for eventual use, hundreds
of years of helter skelter collection and later the searchings of antique
dealers further added to the confusion in which the documents were found,

For example, our document has arrived to us from the Taylor-Schechter

collection and an antique dealer in three separate pieces. The Taylor-
Schechter collection of the Cambridge Library, by far the largest, is

the result of Solomon Shechter's at first reluctant but soon zealous
retrieval of the largest group of documents. The history of the collection
of these documents and their subsequent neglect, their study and their
continuing importance for a critical appreciation of Jewish Tife and the
light they spread on non-Jdewish 1ife are discussed more extensively 1in

A Mediterranean Society by Dr. Goitein.3 Dr. Goitein has written the

most integrated and extensive study reflecting the use of the Geniza
documents. The city and citizens of Kairouan emerge as central figures

in the documents of Geniza,

The city of Kairouan must be viewed as part of the emerging
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pattern of commercial and imperial cities of Muslim North Africa and the
Mediterranean World. In the nineth, tenth and first half of the eleventh
century, Kairouan served as the economic center for much of North Africa.
Agricultural exports, especially olive oil used for cooking and 1ighting
were exchanged for spices and flax.% For Imperial Rome the North African
coast had been the bread basket supplying wheat and other edibles for
its circus hungry inhabitants. A similar pattern of supply to the worid
markets of that time continued not in wheat but cloth® Kairouan was a
major inland port. The English word caravan is probably the etymological
decendent of the city's name.® Kairouan was the jumping off point for
western caravans to the cities and villages of the interior: Fez,
Sijilmasa, Tahert and many others. Kairouan and al-Mahdiya, its twin
city, existed during the late tenth and first half of the eleventh century
in much the same convivial relationship as Fustat-Cairo and Alexandria,
respectively. Through its economic development and geographic Tocation
Kairouan and al-Mahdiya became centers rather than peripheries of power
so much so that throughout Jewish sources the words "Afrigiya" and
"Erets Ma'arab" came most often to mean not the continent of Africa, but

Kairouan and al-Mahdiya proper.7

It seems that Jews settled in Kairouan early in its development.
(Our earliest sources are from the nineth century reflecting the communities
correspondence with the academies of Babylonia.) The city itself is said
to have been founded just fifty years after the Islamic reiigious forces
of 'Ugba ibn Nafi', the first Arab conqueror of North Africa, crashed
across the continent.8 The first 1000 Jewish settlers may have been
ordered there in 690 by the Umayyad Caliph 'Abd al-Malik ibn Marwan'
through a levy carried out by his brother, the governor of Egypt.




‘40
Kairouan continued a general pattern of growth under the Abbassids and

9

Aghlabites.” In 909 the city passed to the Fatimids, who made it their

capitol for a time.

The first Fatimid Caliph 'Ubayd Allah a1-Magd1, in 915 founded
the new capitol city a1—Mapd1ya. This port city marked an important
turning point in the history of the Arabs. "Until then all the important
cities founded by the Arabs (Fez, Tlemen, Tahert and Kairouan) had been
in the interior, far from the coast, as a protective measure from the
threat of the Byzantine navy." With this single stroke Caliph al-Mahdi
served notice of his partially realized intent to expand his empire into
a maritime power eastward and into Sicily. Soon there was a thriving
Jewish community in al-Mahdiya and Kairouan both, though Kairouan was
always the center of Jewish 1ife. Far from having reduced the importance
of Kairouan, the founding of the port city aided the city and economic
trade in general continued to expand, until the destruction of Kairouan
in the 1050's., With Fatimid rule, had come the stability and flowering
that was the context of Kairouan's development as a cultural, religious

and economic center.10

With the Berber tribes temporarily in check, Musiim authorities in
conjunction with the merchant interests, both Muslim and non-Muslim
developed communications: relay animals for postal services, protection
and supply stations for caravans. Beacon stations were maintained 1in
cooperation with other Muslim empires that allowed news to be flashed

from Ceuta on the straits of Gipraltar to Cairo with amazing speed.
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When the capitolt of the Fatimids moved again in 969, this time to Cairo,
the pattern of trade continued even though in a pattern of decline due
especially to the Toss of business from the royal houses and part of
the army.l2 Gradually the trade routes also begah to shift because of

a technological advance, the building of larger ships.13

In the 1140's the governing agents of the Fatimid rulers, the
family of Banu Ziri, split away from the empire. The Fatimids responded
to this rebellion by encouraging the Berber tribes of Halal and Sulaym

14 by the constant

to raid the area. Kairouan was destroyed in 1057,
rival pressure from the hinterlands. Though the times prior to Kairouan's
destruction was not entirely peaceful, at Teast the minorities,
Christiansand Jewish, were not seriously hindered in their religionsor

lifestyle.

Within the century and a half of relatively tolerant and liberal
Fatimid rule, Jewish learning and community 1life blossomed. The ex-
planation for this is to be sought partly in an understanding of the
demographic facts of the Fatimid Empire, an amalgam of many minorities
whose talents and energies were used in government service. Even the
restrictions placed upon Jews to remind them of their low state as
"non-believers" were often ignored. We read of an instance when Abraham
b. 'Ata, the Nagid of political representative of the Kairouan Jewish
community during the reign of Bani Z;r¥~fami1y, appears before the Mufti
on official business and is thrown out ostensibly for not wearing black
shoes, ghiyar, part of the proscribed dress code for minorities. There
were to be sure dangers in trade, especially from pirates, and constant

internicine conflicts among the Arabs. On the whole, the Geniza
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documents indicate that the description of the Spanish traveler Ibn
Jabayr of the primacy of economic considerations during fighting between
MusTims and Christians during the Crusades applies here too:

"Likewise, in Muslim territory, none of the Christian.

merchants is forbidden entrance or is molested. The

Christians impose a tax on the Muslims in their land,

which gives them utmost security, while the Christian

merchants also pay (customs) for their goods in the

land of the MusTims. Reciprocity prevails and equal

treatment in all respects. The warriors are engaged

in their wars, while the people are at easg."15
Even among competing factions of Jews -- the Rabbinites and Karites -~
economics were more important than ideological differences at this time.
The Taherti family, Rabbinites, and the Tustari family, Karites both
from Kairouan and later from Egypt, maintain close, even warm contacts
for generations. The Taherti family, then in Kariouan, addresses the
Tustari family:

"I am writing to your eminent elder and leader of

the profession -- may God prolong your 1ife, make

your welfate and happiness permanent, and increase

his b{enefactions) to you and for you ~-- on Marhesvan

9th.16 (Early October c.1010) I am well and 9n

good health, thank God. Your letters have arrived,

my lord -- may God support you -- and I was happy

to learn that you are well. I praised God for th1?7

and asked him to make this permanent in his grace.
The Tetter goes on to place an order for merchandise, hinting at a mutual
threat, the instigation-ofi:thehghiyar and related dress code restrictions
mentioned above. The threat of discriminations often remained to be

assuaged by a timely bribe to MosTlem officia]s.18

The above quote does not negate the Toyalty of Jews to corporate
religious life in Jewish and other circles. Kairouan figured as one
of the strongest and most spiritually eminent of religious centers in the

Jewish world of that time., Its merchants were learned, Toyal Jews.
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"It was not unusual for a student to study all his Tife while pursuing
other 'worldly’ endeavors."]9 For these scholars the spreading of
knowledge was also serious business. The texts produced in Kairouan

by it's scribes were sought out commodities. In a letter to Nahray b.
Nissim, a prominent merchant scholar who moved to Alexanderia, Egypt

from Kairouan, we read of his on going interest in books especially those
of our R. Nissim. His contact in Tunisia informs him of the slow progress
in copying the work of the then ailing "Light of the World," R. Nissim.
"I wish to inform you, my Tord, ...that I asked a friend in Susa to

buy parchment and to deliver it to a copyist. Unfortunately they have
only one copyist there, who also teaches children so that-he can devote
only a part of his time to copying." The scribed artists of Kairouan
were so famous that one merchant for want of some livelihood takes up

book copying in Jerusalem to fill orders from Egypt.zo’ 21

If this emminence was true of the merchant class, how much the
more so for its scholars. Some of the earliest existing material on
Kairouan written by one Pirqoy ben Bambdy, the disciple of Yehuday Gaon,
speaks of Tlearning in this new oasis: "...and we have heard that the
(Almighty) has favored you and has established houses of study in all
the cities of Afrigiy and in all the localities in Spain and that the
Holy One Blessed Be He, has granted you to meditate upon the Law and
occupy yourselves with it day and m‘ght."22 This eighth century letter
from the Sura Academy is echoed by yet another from a Sura student of
R. Saadia, speaking about the people of Kairouan who were "students' of
Bible and Mishnah, great scho]arsL‘.23 If we are to compare this with a

description by a twelfth century Babylonian Jewish scholar writing in

Egypt about the levels of education, Kairouan was centainly unusual:




"If we disregard uneducated persons, people can be
classified in three categories: the broad masses,
scholars and doctors. The masses have learned the
written and the oral law, namely, the Five Books
of Moses and Saadya's prayerbook (which comprised
also the religious injunctions connected with prayer
and the keeping of the Sabbath and the holidays)
the scholars have studied, in addition to the
Penteteuch, other sections of the Bible, as well
as the "ordinapces", that is codified laws; the
doctor:is the highest level, a man who has made
himself familiar with the Mishnah, the Talmud, and
their commentaries.,"24

Even allowing for some exaggerationsand a lack of‘precisevformu1ation,
the student of R. Saadia is describing Kairouan prior to its great
renaissance in the tenth and first half of the eleventh century, under‘
the tutelage of the Ibn Shahun family, R. Nissim and his father, R. Jacob

and R.HUshiiéliand his son, R. Hanannel.

Early in Kairouan's history, it became a place of refuge for deposed

25 The Exilarchis institutions of

leaders of the Babylonian community.
Babylonia were a frequent source of bitter rivalries. Two of these
i1lustrious scions of the house of David find their way to the west.

Natronay bar Habibay in the first quarter of the eighth centyry and

Mar 'Ugba at the turn of the tenth centyry both spent some time in Kairouan.
The people of Kairouan apparently responded with an hospitable reception.

We read in one source: "It was customary in Kairouan for the chief Mar"Ugba
to have a seat of honor reserved for him in the synagogue next to the ark,
and after a priest and a Levite had read their portions of the Torah, the

Torah scroll would be handed down to h1’m."27

Bnother traveler in the late Nineth century appeared in Kairouan
raising questions and the curiosity of its citizens, regarding the

mysterious customs, traditions and origins of Eldad ha-Dani from Havila,

26
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the Tand of Gold, near Ethiopia. This prompted a consultation with
Zemah Gaon. Eldad ha-Dani professed to be a member of the lost tribe
of Dan, who with the tribes of Naphtali, Gad and Asher had formed an
independent kingdom. The Jewsoof Kairouan were particularly curious to
know about this visitor's laws of shehitah and terefah (relating to the
laws of ritual slaughter and of preparation of permitted and forbidden
foods). The Gaon stated that the possibility of different traditions

existed. The Kairouan community had sought clarification of questions

related to shehitah and terefah before. Pirqdy ben Babdy, the author of the

previously quoted epistle on Kariouan's favorable circumstances, enabling
them to engage in study and meditation, mentions among the "apostatic
custons" (?w“w)ﬁtélho their persistance in eating meat with adhessions

of the lobe of the Tungs (sirah). This kind of meat was absolutely

forbidden according to the Babylonian traditions of Yehuday Gaon‘s Academy,
while another Gaon, Jacob, a comtemporary of Yehuday did allow the examina-

tion of the Tungs by Palestinians. Gaon Jacob reasoned that otherwise
people would become apikorsim, willful offenders against religious 1aw.29
Many of these early questions are sent in the name of "the people
of Kajrouan". Apparently this ad hoc system of approaching the academies
was frowned upon for causing much confusion among people, the previous
responsum is a case in point. With emergence of Mar Nathan ben R. Hananyah
in the late Nineth century, we have the first recognized regular corres-
pondent of the academies of Babylonia. Alluding to the former practice
of approaching both academies, Goan Nahshon bar Sadoq commends the sobriety
of Mar Nathan's leadership. He prefaces his remarks by stating that

there are twenty parsangs that separate Sura and Pumbeditha, One academy

28
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doesn't know what is going on at the other. This could lead to a
desecration of the Divine Name:

"R. Nathan ben jjananyah, whose soul rests in Paradise,
and your earliest rabbis, whose minds were directed
to Heaven, never did so. They wrote questions for
thirty-seven years, either all to us ?1.e. to Sura)
or all the Pumbeditha, or part to us and part to
Pumbeditha, but they never addressed the same
question to both Academies; to do so is offengave

to Heaven, as was the action of King Ptolomy

(who is said to have ordered seventy individual,
independent scholars to translate the Bible simul-
tanjously, without consultation)...we are warning
you that if your questions are to both of us, that
is us and Pumbeditha ygu will receive no answer from
Pumbeditha or from us. i

After th1s responsum, the contents of which have been 1ost to us,
thore 70 g amount of mater ial throughout the Tenth <75
there is an 1ncreas1ng amount of material throughout the tenth century
leading to the high water point of Kairouan, the presencevof R. Jacob,
the father of R. Nissim, and R. Hushiel and his son R. Hanannel. Though

34 by the tenth

much of the material should be understood as theoretical,
centliry the intellectual respectability of the scholars of Kairouan is

beyond question if in nothing else than that they can ask the pertinent
questions reflecting a thorough knowledge of law and tradition.32 Many

of the questions to the Gaonim were prompted by the zeal of study and an
eagerness "for sanction and approval from some higher spiritual authority",33
not by the need for clarification of actual cases. The result of this
constant communication between cities Tike Kairouan and the academies was
an amazing uniformity in basic liturgy, religious practice, and whatever
secular legislation the communities could apply within the structure of

the authom‘ties.34

But, how are we to understand, for our world is flar different from
the world of abiding loyality that the Jewish citizens of Kairouan and

many other places retained across more than one political boundry to
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the Academies of Iraq and Jerusalem. The answer to this question lies
in the nature of what the academies were and how they functioned in

the Islamic Middle Ages.

Having at least embryonically emerged in Hellenistic times, the
Academies had by the tenth and eleventh century proven to be resilient,
viable institutions. Their authority was based on their study of the
oral and written law. The former had been comp11ed‘by the Academies
as the cumulative interpretdtion of the latter, all of which was viewed
as divinely 1'nsp1'red.35 In the political structure of Islam Jews,
including in that category Sumaritans and Karites, as well as Christians,
were protected subjects; recognized by the ruling authority as having
the right to practice their religion as long as they paid their poll tax
and submitted to the humiliating Islamic restrictions, some of which
were mentioned above. Excluding the domain of criminal law, the rest

was left in the hands of the religious authorities. This left the broad

areas that touched the everyday lives of most members of the community --
family law, commercial transactions, the upkeep of commuiity institutions
such as the synagogue and schools, and caring for the social needs of

the destitute, orphaned and widowed. This social structure was, of course,

premised on the cohesive sense of each individual to the commutiity. The

coersive alternatives available to the community were almost non-existant,
without re-call to police forces of the Islamic state, which were only
reluctantly invoked. Social pressure and deep committment born out of

genuine religious loyalties were the basis of this elective system.

The Academies functioned with the office of the Gaon at its head in
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a hierachial superstructure. The recognized religious authority derived
its financial viability from the support of the people and their con-
tinued confidence in the learned, spiritual erudition of its Gaenim. At
worship assemb11es that recognition was formally expressed. Todays 1liturgy
still contains a form of the Aramaic prayer recited at one time with the
insertion of the names of the Gaon and several principals of the Academy,
especially the successor to the Gaon. The taking of permission (reshufh)
at the beginning of the grace was another public éxpression of recognition,
These forms were more than formalized functions for similarly when a
devotee wrote saying that he prayed for fthe Gaon it was a form of official

regognition.36

The Academies are often called Yeshivat, but the sense in which
they functioned can more correctly be conveyed by a threefold rubric:
as seats of learning, high courts and parliaments. These authorities
were often delegated to local bodias, such as the one in Kairouan, called
a midrash, or bet midrish, similiar to the Muslim midrasa. The local
institution functioned much Tike its superior institution in the area
of the interpretation of the Talmud, the accumulated authoritive wisdom
from the Adademies. Knowledge of the Bible was assumed to have been the
acquired domain from the elementary education which was preparatory to
higher level studies. Teachers in the academies as well as those in the
Tocal institution were ranked according to their progress in studies,
In the Babylonian Academies these studies were carried on at certain
fixed times of the year and were called the Kallah. During the spring
Kallah questions from the Diaspora were discussed and answers formulated

by the scribes of the academy. This task was often a kind o internship
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for sons of the Gaon. The Gaon, the av, generally the successor de-
signate who acted as president of the court and the scribe signed or
included greetings in the responsum., -fhus the reéponsum received the
standing of a judicial decision of a court of three. The commufity
receiving the authoritative decision knew who the dolphin was while at
the same time becoming acquainted with the new generation of up and
coming scholars. Others who served the academy were the interpreters --

meturgeman or tergemen who acted as broadeasters repeating remarks of

the Gaon to the sometimes large audiences. Often these men were mere

functionaries, live tape recorders, but occasionally they would convey

ideas and explain texts. The office of rosh ha-seder, head of the row,

was a kind of upper-management recognhition extended to accomplished
scholars, but often also to members of a local midrash, 1ike Kairouan.

The fefenence to row heads refers to the_seating arrangement of the
faculty sighifying their prominence as well as emoluments. The title
alluf, distinguished member, was also born by exceptional members of

the academies and its constiuent schools. The debate in the learning

was open to title bearing scholars and possibly correspondence opinions.
In this vain, Hay, the Gaon of Pumbeditha, oné& of the most capable men

to have held the position, writes to Kairouan in Elul of 1006, he mentions
with some surprise that a new local scholar Mar Rab Hushiel, son of Mar
Rab Elganan, has: "not sent his scholarly observations to the gate of

the Acédemy, in order to participate in its debates...that our whits

might be sharpened by his marvelous questions and that the students might
understand them and knowledge be increased...may the Alluf obtain a Tetter
from him and transmit to us; this will be for us a delightful gift, a

welcome present.""37
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The Jerusalem Academy also had its hierachary of scholars led by
a Gaon and Thirds,Fourths and Fifths. The Academy called itself the
Qavura, The Corporation, or favurat he-§eder, The Righteous Corporation.
The Eavura, being pourer, devoted itself to continuous study without
recourse to the seasonal gathering of their more prosperous part-time

counterparts, whose tradition of the Kallah allowed time for other pursuits.

With the task of inperbretation of one revelation by three institu-
tions and their constiuency school how can we speak of unity of the
people? We must remember espousal of one dogma or set of right beliefs
was not the issue, for all considered its siser academies to be equally
orthodox but reserved the right to differ over matters of ritual and
legal usage. "The fights between Gaonim and Exilarchs were fundamentally
on who should be the effective exponent of the halakhic system."38

To be sure relations between academies and their local midrash or
between academies were not always so amicable, especially when the economic
pressures aggravated the situation. Sherrira Gaon, Hay's father, writes
to a younger contemporary of R. Nissim, E1panan b. Shemarya, repremanding
his conduct and reminding him that his 1is only a dean, and not a president
of the agademy: "How can a body rémain intact‘when the head is sick! The

body goes after the head."

On the otherhand (head) we have the example above and more of R.
Nissim and his relations wifh the academy which seem to have been cordia]
and friendly. In the commentary below, he is referred to as HaRav HaRosh
which S.D. Goitein has suggested "should not be translated as 'chief rabbi'

but 'grand mufti' meaning that he was the highest ranking scholar in the
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country authorized to give legal op1‘n1’ons.39 This translation is in
keeping with one of Dr. Goitein's principal suggestions and achievements
in supplying a context within Islamic society for previously disjointed

and endless Taundry 1lists of 1nformation.40

Having mentioned the title of our illustrious author, the narrative
of his 1life, works and relationships with the academies begins more
properly not with him but with a brief word on the world of his fathers:

R. Jacob, his parent and R. Hanannel, an older contemporary of R. Hushiel.

We know very Tittle of the personal Tives of any of these men.

Based on the story related in Ibn Daud's Sefer Ha-Qabbalah we have some

indication that R. yush1e1 was not a native of Kairouan and may have come
to North Africa from another part of the world that was unaffiliated with
the Academy System, as alluded to in Hay Gaon's letter quoted ear11er.4]
R. Hushiel apparently introduced an independent method of study that
emphasized the importance of the Jerusalem Talmud. This method is reflected
in his pupil and son R. Hanannel as well as in our R. Nissim. R. Nissim's
father, R, Jacob was the leading scholarly figure until the arrival of

R. Hushiel. R. Hushiel apparently succeeded him followed by his son, R.

ﬁananne1.

R. Hanannel's commentary to the Talmud reflects his contact with
“\
the Academies from which he often quotes Hai Gaon, his father and others
at times without acknowledgement. His commentaries gained wide circulation

42

partly because of their terse Hebrew style. He held the title that was

common to all four of these men successively -- Resh Bey Rabbanan which

was the pinacle of scholarly authority signifying his pre-eminence as

local scholar and treasurer of the Academy Pumbeditha.
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Again according to Ibn Daud, R. ﬁananne1 was blessed (cursed)
h43

with daughters and great wealt which he is said to have acquired as

a physician and as a silent partner in many business ventures.

R, Jacob, R. Nissim's father is probably the least known of the
four sages of Kairouan's hey day. R. Nissim on the other hand emerges
as a most intriguing figure. We have considerably more information
about his personal Tife but hardly a complete notioh. R. Nissim main-
tained close ties with not only the Academies but also Samuel Ha-Nagid
of Spain. R. Nissim's daughter married the son of Samuel Ha-Nagid, a
marriage that was apparently an unhappy one. On the occassion of the
wedding R. Nissim traveled to Spain to celebrate this special event,

where he taught briefly.

As a scholar R. Nissim was most prolific, authoring numerous
volumes that have recently been re-discovered in fragmentary manuscripts.
The most important of R. Nissim's work is Sefer Mafte'ah which was
intended as an extensive guide to aid students to unlock difficult
passages of Talmudic Titerature, Explaining the methodology of his book,

R. Nissim remarks:

I have seen many students in our time who failed to
take cognizance of that factor and in vain looked

for the demonstration (of each statement in its place).
Hence they could not comprehend the Taw which re-
mained a puzzle to them. I have decided, therefore,

to assemble all these puzzling passages in a book
which would serve like a key to them, so that each
student in need of finding further refﬁrences should
be able to locate them without effort.44

Other works written by R. Nissim include: Hibbur Me-ha-Yeshu-'ah
Fd

his best known work. This collection of folktales was written to give
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consolation and solace to people in tribulation. R. Nissim is credqted

with having originated the sogial short story in Jewish Literature.45

This book was touchingly dedicated #0 a son=-in-law who was widowed.46

Megillat Setarim is another of R. Nissim's seminal works that serve as

a ground source for many latter halachic authorities including R. Jacob

Tam's Sefer ha-Yashar and Sefer Ha-Pardes of the Rashi School.

Finally our text, which is apparently part of.a genre of commentaries
written in Arabic and Hebrew to fulfill specific requests. In addition
to our commentary on Rosh Hashanah there are other fragments that include
explanation to: Tractates Berachot, 'Eruvin and Yevamot. Our passage
is of particular interest in that this is one of the few passages that
R. Nissim mentions his teachers by name. R. Jacob, R. Nissim's father
is not mentioned and this has led some to speculate that he must have

died early in R, Nissim's 11fe.47

In the ensuing translation and analysis we will refer to other

details of R. Nissim's 1life and wbrk.
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CHAPTER II
An explanation of the first discussion of the Tesson of Rosh
Hashanah, expounded by our rabbi Nissim the son of rabbi Jacob, the

"chief rabbi"*e

may his memory be a blessing, In consonance with
the tradition that he (Rabbenu Nissim) received from his honored and
noble mentors upon whom the pillars of the world's foundation rest,

49

as the columns which support the bedrock of the world, ™ our teacher

and our master Rabbenu Hushiel the distinguished "grand mufti" may

50 And our

his Rock protect him and grant him many days and years.
teacher and our master Rabbenu Hanannel, his beloved son, the outstand-
ing and distinguished example, from whom the law shines forth to all
Israe150—- his Master will requite him.51 As the new heavens will
remember his name and memory,52 spreading abroade his Tight -- it will
not be extinguished. Neither will his soul be troub1ed53 may his
guardian not s1eep54and in the hollow of His wings He will protect

55

him*” and aid him in the face of his adver‘saries.56 Upon him shall

his crown shine.

A request for an explanation of the Ta1mud1c discussion from our
master and our teacher, R. Zadok, the beloved and dearest breathren58
who lives in the land of Israel -~ May He (the Lord) watch over his
fortress and support his righteous right hand and fulfill his portion.
May (R. Zadok) drink spiced w1'ne59 and from the milk of Torah receive
his sustenance. May He (the Lord) forfend his desolation instead in-
scribing him in the Book of Life. May all his enemies be "rubbed out".60

They shall not be heralded but they shall swallow his spittle. From the
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4,61

clutches of Sheoul he will be redeeme In Torah and Mitzvot he will

grow strong. May all this be his good fortune. The son R. Yibya, may

his repose be in the Eternal Eden.62

"There are Four New Years. On the first of Nisan is the New
63

Year @i6r Kings."

Qur rabbis, blessed be their memory, taught tHat (although) the
Biblical texts teach us that Nisan is the first month of the year in
verses such as: "It is for you the first month"64 and later on the

u65 The order of all the months

Bible says "the first month is Nisan.
that are mentioned in the Torah pivot on these Biblical verses. As a
result one understands in the nineth month which is Kislev, the tenth
month which is Tevet, and so forth in many other examples. Indeed we
have an authoriative tradition at Mt. Sinai from the divine messenger
substantiating that in addition, it (nisan) was also designated the New

66 Since it is not possible that what we received in the

Year of Kings.
transmitted tradition would be without any specific purpose, but since
it is obvious to us that if there were no specific purpose, -- and we
do have knowledge of its purpose from the perspective of reason and Taw,
there would have been no need to transmit it to us. We have sought to
clarify the purpose in this (the Gemarah's question in a more complete
way...) the question is: "For kings, what is the application of this?"
And it was*explatnediby Ry Hasda, he said the purpose that accrues to

us is the knowledge of dating documents.67

He (R. yisda) tried to deduce this hased on the Mishnah found in
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68

Mishnah She'vit: "Antedated documents of indebtedness are not valid

but postdated documents are valid."

In the Gemorah discussion of the Westerner569 it was taught that
the difference is: "one holds that we calculate from Nisan and the
other holds that the calculation is from Tishri. In what way do they
indeed differ? They differ only over when the documents should be
dated. For example, someone twansagted a loan in Iyar and wrote the date
as the second year of the reigh, he Tlater sold in Heshvan and he writes
the date as the second year in the reign. He who calculates from Nisan
would say that this transaction is an antedated loan (document of in-
debtedness). (Therefore it is not valid.) He who calculates from

Tishri would say that this transaction is an antedated sale."

And we learned incidentally through this explanation of fhe dating
of documents that at that time, time was not kept as we do now, by
dating documents acéording to the era of the creation of the world, but
they would establish the year of the contemporary reign of the king.

Thus #heydwould write: year such and such of King X.

We find it essential to know the date of two (uncontested) docu-
ments in order to decide the legality of payment to the party whose
documents are dated earlier. This is according to our general procedure
that whoever has the earliest date on his document is supported in his

c]aim.70

In the event of a conspiracy to defraud71 involving the borrower
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and the lender to abrogate the rights of someone, who had a valid
earlier date thereby giving precedent to another who was not supposed
to have prior claim; should we come to know about this we adjudicate to
invalidate the fraudulent document and we uphold the proper valid claim,
thus advancing the basic intent of the law. The fraud in this matter
can happen in many different ways but I will cite two ways that will
serve as an example in this connection, but one could use them to deduce

other cases (not covered in the two examples.)

The first example is as follows: Reuven has a house that is worth
four hundred dinar. Reuven went to the scribe in the month of Adar in
the first year of King X and he had written for himself a document of
indebtedness payable to Shimon for the sum of two hundred dinar and the
witnesses accepted his testimony without symbolic delivery (kinyan).72
The scribe involved in this matter might be assumed to be either mistakenly
involved or a conspirator in the fraud. After the witnesses signed the

73 A while later 1in the month

74

document they left it with him (Reuven).
of Nisan, that is the second year of the same king, he (Reuven) borrowed
from Levi two hundred dinar and signed a bill of indebtedness for it.

In Iyar75 (the next month after Nisan of the second year) he (Reuven)
borrowed from Judah two hundred dinar and drew up a contract. Subsequently
in Tammus76 he (Reuven) went to Shimon to borrow two hundred dinar from
him. And Shimon said to him (Reuven): "Isn't it true that all your

assets are not worth more than four hundred dinar and you already have

two documents of indebtedness outstanding owed to Levi and Judah and they

?“77

precede me in payment, from what could I collect my money At this

point he (Reuven) pulls out for him (Shimon) the document that he had

78

already written for him (Shimon) in Adar. And he (Reuven) says to him
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(Shimon), I already drew up by myself a document of indebtedness for
you in Adar of the past year; you will be the first to be repaid before
Levi and Judah. When th1's79 becomes manifest to the judge that the
matter happened this way he will invalidate the document and he adjudi-
cates that his claim (Shimon's) not to be paid at all. He (the judge)
will award Levi and Judah payment and not to him (Shimon).

And they have stated (in another place in the Ta1mud):80 "and the
witnesses testified without symbolic de11‘very81 and the scribe involved
in this matter might be assumed to be either mistakenly involved or a
conspirator in the fraud." Since when one transfers his ownership he is
obligated from the moment of symbolic delivery. As for the scribe, he
is forbidden to the first place to write a document for a borrower when
the lender 1is not present except in the instance of deeds of transfer
wherein a person obligates just himself. Since this transaction was
without symbolic delivery it was not proper for him (the scribe) to draw
up the document until the Tender was with him (the scribe). ’if he
(the scribe) drew up the document without either intentional malice or
cognizance, he is considered mistaken and if he was knowingly involved
he is considered a conspirator. And there are other ways that I have

alluded to in my words and they are worth foHowing.82

The second way of the two examples that we mentioned is that Reuven

previously borrowed from Shimon two hundred dinar in Nisan, at the be~

83

ginning of the ninth year of King X. In Tishri~~ of the same year he

(Reuven) repaid him (Shimon) the two hundred dinar and recovered the bill

of indebtedness from him (Shimon) and retains it (the document) for himself.

T ek e e i O P I O St o ooy




23- ‘: v‘\‘

8% two hundred Dinar and in R

He (Reuven) borrows from Levi in Heshvan
KisTev (Reuven borrows) from Judah two hundred dinar and when Nisan i
rolls around, this is the beginning of the tenth year of the King. He
(Reuven) went to Shimon) and asked him to loan him two hundred dinar,

Shimon was reluctant to lend him (Reuven) anything since there preceded 2
him the prior claims of Levi and Judah. Reuven said to him (Shimon): wﬁ
Behold I have the document khat you already drew up when I borrowed from i
you last Nisan. Take it (the document) and lend me on the money basis L

of it and you will be the first to be paid and collect, before Levi and

Judah.

If this plan is discovered by the judge(s) he must invalidate this

document also. With kegards to the first aspect our sages, blessed by

5

their memory, sa1'd8 we apprehend lest the Tean have been written up 1in

86

and the loan not actually received until Tishr187 and as a result
38

Nisan

he (the Tender) would come to 'unlawfully seize bought property. The
second aspect they said: "a note which was given for a loan that was ﬁﬁ
repaid cannot be used for the purpose of another Toan because the obliga-
tion (of the first loan) was cancelled (on its being repaid). (The ; i
invalidity of the note) follows from the fact it is antedated, for we U
have Tearned in a Mishnah -- antedated notes of indebtedness are 1nva11d.”89 ﬁ
In conclusion, we have an explanation of notes of indebtedness that are @
antedated. They would not have been invalidated except that their intended |
use is to damage legitimate rights and give unfair preferences, causing

the loss of money to one who deserves to have priority. Therefore he

(the judge) should decide to invalidate the note of indebtedness. Any

matter that occures with notes of indebtedness 1ike this one will be invalid,
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We do not collect on items that have a lien against them. A
1ittle hint of this is suggested in the Gemorah discussions of Shnaim

Chzim and Get Pashute.91

If I were to deviate from my exposition of
this matter that I'm concerned with I would continue the arguments to
their systematic conclusion. Although postdated documents of indebted-
ness are considered valid on the assumption that they cause no one
monetary loss and they also do not damage the interests of the creditors.
By my 1ife, at times theyy(post-dated documents of indebtedness) do
sometimes damage the creditor if someone has already usurped him. But
since the damage and Toss is as a result of his own doing we don't
concern ourselves with that.g2 An explanation of this matter is that
Reuven borrowed from Shimon one hundred dinar in Nisan and didn't de-
mand of him (Shimon) to draw up a document until Tishri, he (Reuven)

previously borrowed from Levi . . . .93

94

The reason'for the calculation™  that was recounted to us concerning

5

the building of the Temp]e9 was to recall on account of it two dates,

one of them is the Exodus from Egypt and the second is the reign of
Solomon. Since there is no doubt as to what was intended in the re-
counting of the first date even though it is not conceivable that there

96

would be needless duplication ig scripture without some purpose. The

purpose of this is for97. . .date of King Solomon. The second (purpose)
is for the date of the Exodus from Egypt that is mentioned first and thus
it is known that the two dates are both in one month.98 And since the
date for the Exodus from Egypt is in Nisan it is known that the Kingdom
of Solomon is also in Nisan, because of this reason scripture has com-
bined both together, since they are in the same month. We raised an

99

objection™ ~- what is the reasoning for the counting of the Exodus from
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Egypt from Nisan? In order to calculate the reckoning of kings and
other related matters but perhaps it (the reckoning) is from Tishri.
Scripture 1is brought to bear that proves it would be inconcéivable to
calculate the Exodus from Egypt in Tishri, and it (the scripture)

100

already mentions the death of Aaron in the fifth month and it is

101

the month of Av -~ without a doubt. Just as we anticipated at first . . .

103

d102. . . the prophet ™", . . and in Shevat of the

104

afterward he mentione

. . Tishri, If Tishri was the New Year for

the Exodus from Egypt there would be a need for Shevat105. . . the forty-

fortieth year and in

first year and since the date of the previous month of Av is in the
fortieth year and the Shevat after it (Av) is naturally in the fortieth
year -- we thus deduce evidence that Tishri is not the New Year for the
Exodus from Egypt.106 This deteemination proves that it is not possible
that Tishri is the New Year for the Exodus from Egypt. But another
difficulty and at the same time explanation precludes that any of the
five other months could be the New Year for the Exodus from Egypt --
indeed all six months: Elul, Tishri, Marchesvan, Kislev, Tevet, and
Shevat of the fortieth year. Surely the demonstration is that from
ETul until Shevat is one year, if one of these (months was the New Year
for the Exodus from Egypt it would not be Av or Shevat at the same time

and it still the fortieth year).107
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CHAPTER III

The body of R. Nissim's commentary can roughly be divided in
five sections. The section reiterates the statement of the first
Mishnah of Rosh Hashanah. "There are four New Years. Onethe first of
Nisan is the New Year for Kings...." R, Nissim begins by rehearsing three
things: 1) the knowledge from Bible texts that the first of Nisan is
the New Year of the calendar, 2) that all the other months are counted
from Nisan, and 3) that the oral tradition received by Moses knows of
yet another important New Year that of Kings. This third point regarding
the dating of the réign of kings from the first of Nisan is essential
to an understanding of what may not be evident at first but is stated in

Mishnah Shevi'it 10:5 about a practical matter -- the dating of the

documents. What R. Nissim has explained so far is that the verses of
the Bible tell us that the first of Nisan is the beginning of the New
Year, concomiitant with this is our knowledge garnered from the first
Mishnah of Rosh Hashanah that Nisan is also the New Yearoof Kings. The
New Year of Kings is the time from which we date documents, a necessary
point, that gives us a fuller understanding of the purpose of both the

Mishnah of Rosh Hashanah and consequently the Biblical verse.

R. Nissim then remarks that the first deduction that can be made
at this point is about the Babylonian Talmud's approach to dating docu-
ments which is different from Kairouan's. In Kairouan time is calculated
according to the era of creation, while in the land of Israel, the
dating of documents was calculated according to the era of each particular

king. Normally the dating of a document is established by checking two
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documents. The one that contains the earliest date has first priority
to be paid, That procedure of paying off the earliest claims is
followed except if it becomes apparent that some kind of deceit has
taken place. The court would look into this matter and establish

the rightful claims, in order of the date of all valid documents.

R. Nissim thep explains another way of dating documents of indebted-
ness that is a variation dedusible from R, Hisda's‘teaching of the
Mishnah from Shevi'it. R. Nissim quotes a passage from the Jerusalem
Talmud to support his claim. While supporting the notion of antedated
documents not being valid, the argument from the Jerusalem Talmud fore-
shadows yet another idea that R. Nissim points out immediately -- that
in "that time" the calendar was kept not according to the era of creation,
which for hfm is the month of Tishri. The expansion of the Babylonian
Talmud's Nisan as the month for dating of calendars is explained to

include Tishri as well, just as long as there is a beginning date.

R. Nissim at this point launches into the second section, the
practical everyday implications of dealing with contracts. The first
generalization should by now be clear, but to be sure R. Nissim briefly
reviews basic court procedure that establishes the validity of twb
competing documents by checking the dates. The earlies document all

things being equal is awarded payment first.

Next, R. Nissim gives examples of fraudulent actions involving
two principals of a Toan. Before setting out the major categories of

examples, it is important to remember that before a court can discuss a
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matter of fraud, it must be made aware of the evidence since to set aside
a document is a serious matter. (Rashi and Tosaphot also discuss the
status of documents dated later and naturally they disagree.) Rashi
would set aside the questionable document. The Tosaphot, on the other
hand believe that a scribe who wkites documents everyday, would not be

making a mistake on the dating of a document.

To explain the first example, of two, that R; Nissim cites we
should understand that €raud could involve could involve a borrower who
draws up a bill of indebtedness written by a scribe with a valid date,
signed by withesses but without the transaction ever having taken place.
The borrower then proceeds to over extend his credit beyond the actual
worth of his property, in properly executed Toans. In order to borrow
even more money this borrower then takes thexdated and witnessed document
to a certain creditor. The creditor is aware that the borrower cannot
provide security so initially refuses to lend him the money. The borrower
produces his document and suggests that since it 1is dated prior to his
other loans the creditor would be the first party to collect. The fraud
in this case involves several mistaken procedures: the first is the
necessity for a person mortgaging his property to appear before the scribe
and witnesses together with the lender, so that there the formal acceptance
of the transaction is acknowledged legally. R. Nissim accounts for the
irregular participation of the scribe as either error or conspiracy to
defraud for he should have known better than to draw up a transaction
without having all the parties present. Had this been allowed the borrowed
would have retained a secret document with which he could exercise unfair

advantage. This is a clear example of an antedated document,
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The second example of fraud that R. Nissim presents is executed by
the borrower borrowing some money in the proper way. He re-pays it and
receives from the Tender the document of indebtedness in return, as a
receipt. It is customary for Bhe Tender to retain the agreement until
it is paid. The borrower subsequently makes several transactions. He
returns to the original lender asking to borrow from him again. The
lender is hesitant since he knows there are several claims that proceed
his. The borrower responds by producing their origina1 agreement --
signed and repaid once -~ he says to him to take it since it has an
earlier date which is prior to subsequent transactions. Thus the original

lender collects his money first.

If this matter becomes known to the courts, the documents are
invalidated. In the first example, R. Nissim bases his argument on

Baba Metzia 12b where the Rabbis try to protect people from the economic

displacement that occurs when they are holders of first or second mont-
gages, that.may not be valid because of unknown claims. In the second

instance, R. Nissim quotes Baba Metzia 17a where the lesson forbids the

use of a document for more than one transaction. This datter example
is then applied to the ease of antedated documents. There is one excep-
tion in which a document could be used twice, when the transaction happehed

on the same day.

R. Nissim then summarized his comments by repeating that ante-
dated documents are not valid because they raise the possibility of the
proper claimants losing their rights and money. R. Nissim adds a warning
not to be too hasty in declaring a document invalid. In his pedagogic

fashion, he adds a bibliographic note for more in depth discussions 1in
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two other lessons, one in Tractates Baba Batra 161b and Baba Metzia.

R. Nissim concludes by adding that if he was going to deviate
from the subject at hand, he would also explain that even though post
dated documents are invalid since there is a spector of economic loss,
here to, but since this loss is only to the holder of the document (the
lender) he won't go into it except for a brief explanation into the
matter. Unfortunately we do not have the rest of fhe manuscript to know

what R, Nissim's examples were.

We should note that our passage, as explained by R. Nissim responds
to latter Tosaphot demurials on Rashi's position. The Tosaphotist
remarks that Rashi's (and R. Nissim's) explanations are superfluous for
everyone knows that Nisan was established to aid courts and scribes to
know when the New Year begins and to give proper public acknowledgement
of the ordering of the months of the year. The Tosaphotist insists that
a scribe who writes documents all the time knows the ordering of the
months anyway. They further argue that the invalidation of a document
is not to be done so facilly because it could happen that people could
mistakenly date a document by a day or two. R. Nissim's explanations,
as we have seen, emphasize that a conspiracg to defraud innocent partdes
whether by the borrower, the witnesses, the scribe, or even the lender,

are a greater danger.

R. Nissim's commentary continues but much to our disappointment
we are unable to understand what is being said because of the fragmentary
nature of the manuscripts. We have attempted to translate one part of

what seems to be the following page, Rosh Hashanah 2b. This firagment
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has been assigned the designation, T-J 10 J 314. Finally, Shraga

Abramson has suggested that page 64 of Genizah Studies by Louis Ginzberg

is also part of this commentary but here again it is impossible to

decipher any meaning,




32.
CHAPTER IV
We have discussed in chapter one some of the biographical material
relating to R. Nissim, his teachers and contempories. Through a close
examination of the poetic introduction to this commentary, we hope to add
some understanding of the relationship among these men. Much of our
information must be pieced together in jig-saw fashing though to a very

great extent this work has been done for us by Dr, Shraga Abramson.

A very common form of the Titerature of the pre-printing age was
the collection or anthology. Often material that may not have had a
common subject matter, but that would be of interest to readers would be
"packaged" together by removing "extraneous" words, leaving just the
barest identifying features. It is not uncommon to find a text that
begins "and as you asked" with an immediate response that only some
titmes g&learly keveals what the question was. If a copiest appreciated
the work of a particular scholar he might add additional accolades or
even make the argument stronger. The hand of the copiest can be seen
in many manuscripts through such devides as the addition of the subject
headings, blessings for the soul of the departed author and reformulation
into the third person. One must read with a critical eye for what the
actual words of an authority are as well as for what are additional

fixtures,

Qur commentary in manuscript, was preceeded by such a collection of
responses. The materjal that preceeds the text of R. Nissim's commentary

on Rosh Hashanah is a potporri of references dealing with the subject of
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damages. A unifying theme in this list may be the numerical sets: "four
kinds of damages; five individuals sitting on a bench and four kinds of
| coinage, etc," This suggests that our discussion may have come to the |
copiest's attention since it dealt with four New Years found in the first
Mishnah of Rosh Hashanah. The headlines to our commentary: "a commentary
to the first lesson of Rosh Hashanah", as expounded by R. Nissim the son
of R. Jacob, "the grand mufti", may his holy memory be a blessing, §
according to what he received from his sublime andihonored masters" are y
the sure tracks of a scribe. We may also add that in its complete form
our text was more extensive probably covering at Teast the whole first
chapter. The word halacha,translated here as "lesson" should thus be
understood in the broad sense as belonging to a larger section of material,
a section or subject, and in the designated sense of a practical matter,

the dating of documents. :j

The language of most of our commentary is Arabic of the sort used
by the Jews 1iving in Muslim dominated countries during the Middle Ages.
It is written in Hebrew characters with key terms in the "language of
the Mishnah" i.e. Hebrew and Aramaic. The presence of several lines of
poetic accolades in Hebrew refering #o R. Hananel and R. Hushiel has Ted

some to question the authenticity of this introduction because of the

use of Arabic and Hebrew together, No one can conclusively decide which
of the words of the introduction are authentic and which are not. A ?
clue may be suggested by comparing our commentary when R. Nissim mentions
his teacher, R. bushiel with a blessing for long 1ife to his Sefer Ha

Mafteﬁh following his death: "Our master, the holy rav, our rav Eushie],
——— )
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my teacher." This latter blessing is short and in keeping with R.
Nissim's style of writing slithorough but concise. By contrast in
introduction to our commentary R. Hananel is crowned with an elaborate
benediction exceeding that of his father. It may have been that since
R. ﬂanane1's work was better known to Tatter generations, this kind of
profuse praise may have been added by the copiest. Even R. Zadok, a
young contemporary “who:requested the explanation, is quite roundly
praised and blessed. While warmth and friend]inegs are certainly not
qualities that are pecular to R. Nissim's writing and the correspondence
of that time, the over statement seems not to have been a mark of R,
Nissim's style. The fact that most of the blessings are paraphrases
from the Blible is not unusual even though quoted in Hebrew and Aramaic
for even Aramaic readers knew much of the Bible in its original language,
Hebrew, or certainly parts in Targum. Conclusive arguments cah not be
brought to bear on the authenticity of our introduction, but some parts
of it are centainly the work of a copiest, who might have been more

familiar with the work of R. Hanane1 than Ry Nissim.

As we know from other documents, several outstanding scholars from
Palestine has studied in Kairouan as students of R. Hushiel so it is
not unusual to find R. Nissim in correspondence with a resident of the
land of Israel. We might infer that the men knew each other personally.
by the friendly tone of R. Nissim's address to R. Zadok. R. Nissim's
words can be heard second hand through the copiest's reformulation of
A i](‘*g 3Y B ‘Al7uthis dear and very beloved brother (friend)."
Probably the original formulation used the possessive -- my dear and my

beloved brother. This lends further support to the notion that the

?
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introduction has been slightly reformulated from the first person to
the third person, but that the words and thoughts are basically those

of R. Nissim,

R. Nissim's style of quotation from the Jerusalem Talmud in

support of his arguments is in a fashion that has so far been found to

be a characteristic of his work. While his predessors quote the Jerusalem
Talmud as "Yerushalmi" or "Talmud Erets Yisrael”, R. Nissim with few
exceptions calls the Jerusalem Talmud "Gemarah de-B'nai Ma'arrav"., It

has proven successful to trace in many other commentators such as R.

Issac of Fez and R. Yechiel of Italy the use of this device for citing

the Jerusalem Talmud for they seem to be quoting an argument from R.
Nissim. While this is certainly not a fool proof generalization, it is

one worthy of remembering.

The study of the Geniza documents has made us pay particular attention
to titles. Earlier sections of this paper have discussed several titles

or prominent scholars in the hierarchy of the academies. We have said

that the system was based on the scholarly status of an individual, Often
in our documents we can see the development of a scholar by the titled
recognition accorded him. This Ted some to exaggerate the eminence of
earlier generations. Therefore, we find R. Nissim being called Gaon when
the ppsition did not rest outside of the three academies. In the reflection
of latter generations R. Nissim was certainly of the stature of what Gaon-
genijus came to mean. R. Nissim, his teachers R. yanane1 and R. ﬂushie],
were each at their respective peak, the Teading authorities of religious
1ife, influencing not only Kairouan, but all of Jewish life in their times

and-after. The titles of these men in the introduction to our commentary
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may be the actual words of R. Nissim or, more likely, reflective of the
later day esteem and authority in which they were held. In R. Nissim's
extensive works we find only this one direct reference to his older
contemporary, R. Hananel. It is apparent that these men know of each
others work for often they agree even if they do not directly refer to

each: other, There are no other direct references in our possession.

In R. Nananel's comment to this section of the Talmud we have
essentially the same answer but in keeping with his general procedure,
R. ﬂanane] does not give us as detailed an explanation as R. Nissim.
R. Hananel in his writing was concerned with illuminating the halacha,
only the immediate pvaatical implications. R. Hananel and R. Nissim
both emphasize how a document is established as valid. Thus at one
point B. Eanane] says:

"...and therefore two documents of indebtedness relating
to one person, one from one time and one from another

time are confirmed by which one is earlier...if a person
borrows money from another in Nisan the fifth year of

King Yannai and antedates the time of the document by
writing: In Nisan of the fourth year of King Yannai...

if this(action) is confirmed by the court, that is that
the witnesses antedated the documents of this indebtedness
~-- if it is not valid as we have been taught at the end
of Mishnah Shevi-it..."

The language is similar in formulation to that of R, Nissim's: V.. we
need to know the two dates of the two documents of indebtedness in order

to decide the law to pay the one who's claim is prior first..."

The Tanguage, terms, and atmosphere are almost identical. This
should be compared to Rashi and the Tosaphot approach. While Rashi
agrees essentially with the explanation of R. Hananel and R. Nissim, his

world of discourse is very different. The terminology of his commentary

reflects his pedagogic style that explains only the issues at hand so that
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the essential material of Gemorra can be understood step by step. His

commentary gives just enough background to allow a student to proceed
to the next matter. R. Nissim by contrast attempts to explain each
matter in depth. His commentary is the kind of "short course" on the

dating of documents in the Tight of the Mishnah Shavi-it, and finally

a practical guide on how to respond if and when the documents are found

to be fraudelent.
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48, S. A. Poznanski, Anshe Kairouan, pp. 30-31, suggests that the

49,

50,

51.

- b2,

title ek > 3)1) isa shortened form of peky ay,) . Poznanski
suggests further that all abbreviations of e.= ™~ probably should
be understood aspeld) »7,> . B.M. Lewin, Otzar Ha-Goanim,

Volume V, p. 9, ﬁnderstands this to be an honorific title. Lewin
supports his example with other instances on the same page, in-
cluding R. Hushiel, R. Shmirya b. Elhanan, and R. Nissim's father,
R. Yakov b. R. Nissim. Shragha Abramson, R. Nissim Gaon, p. 363f,
agrees with the idea first presented by S. Y. Rapaport that

stands fore k) »),)  and not vek 7972 Ay ) which has Ted
many astray. The significance of this title suggests that R. Nissim
held a rather important and esteemed position,

The language of the introduction is reminiscent of I Samuel 2:8
"For the pillar of the earth are the Lord's and He hath set the
world upon them." This footnhote is not mentioned in our text as
presented by either B.M. Lewin, ibid., p.9, or Simch Assaf,
Ma-Sifrut Ha-Gaonim, p. 122. (The Jewish Publication Society
transiation is used throughout this paper.)

Gittin 44a. "...the rule is issued to all Israel..." This quote
signifies the high esteem that R. Hananel was held in. Abramson
on page 24 of his introduction to R, Nissim Gaon mentions the
fact that Hananel receives more praise than his father. This is
puzzling but may point to a copyist's addition according to
Abramson. There are clear indications that our text has been
copied and enlarged to some degree. The most elementary indica-
tion is the addition of abbreviations such as §¢$ -- "may his
holy memory be blessed." At other times the scribal accretions
are more difficult to track. Abramson claims that the heading

of this text "a commentary on the first discussion of the Gemmorah
of ... may his memory be blessed," are not R. Nissim's words.
Where exactly R. Nissim's words end is not clear. Apparently R.
Hushiel is still alive since he is wished a long life. Abramson
speculates that.only the acknowledgement of R. Nissim's debt to
his teacher is original to the introduction and the rest is added
by someone else.

Pirke Avot 2:14 Hanoch Albeck, Shisha Sidra Mishneh, Mezikin,
p. 362, The pagination varies for each edition of the Mishnah.
This saying of R. Eliezer refers to God's faithfulness to his
workers - man.

Isaiah 66:22. "For as the new heavens and the new earth, which

I will make shall remain before me, saith the Lord, so shall

your seed and your name remain." The exact wording in this intro-
duction to the commentary is different but still reminiscent of

the verse. The intent is to wish R. Hananel a blessing of continued
progeny in a physical and spiritual sense.
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Psalms 27:12. Deliver me out over unto the will of mine
adversaries ....

Ibid., 121:4. Behold, He that keepeth Israel doth neither
slumber nor sleep. The werse is not qudted exactly in our text
as it appears but the reference is clearly to this passage.

Ibid., 17:8. "Hide me in the shadow of Thy wing." This verse
is also not quoted in our text but alluded to.

Deuteronomy 33:7. "And Thou shalt be a help against his adver-
saries." The last part of this verse is quoted in finverse
order, it should be . Again

the words are slightly different. This passage is incorrectly
noted by Assaf as verse two rather than seven,

Psalms 132:18. "But upon himself shall his crown shine." Both
the Lewin and Assaf texts incorrectly assign Psalms 138 as the
one that is quoted.

)
Menachot 18a. The phrase } N I(IS 3l l&\‘c‘\/)is found im several
forms. There are two explanations of its meaning that are
offered. One suggests, following Rashi that until this one
moment they agreed on all things. They are politely disagreeing
with each other. The second explanation for this phrase, the
most 1ikely one, is that it is used to refer to a dear student.

Song of Songs 8:2. "I would cause thee to drink spiced wine."

As in many passages above the verse is quoted in approximate fashion.

Job 7:19. "Nor Tet me alone till I swallow down my spittie."

The change in the quote seems to suggest that R. Zadok has enemies
who vex him. R. Nissim or another hand has taken time to curse
him, Adm1tted1y it is difficult to know if indeed R. Zadok b.

R. Yihya is beset by opposition.

Hosea 13:14, Lewin, op. cit., p. 9 and Assaf, op. cit., p. 124.
This verse is quoted partiy in the Aramaic Targum Yonatan and
partly in Hebrew. This may suggest that certain parts of the
Torah were better known in Aramaic Targum.

Zadok's father is Yihya. There is no other mention of them in any
of the Titerature with the possible exception of a reference to
VAP RN 33,2 by Jacob Mann, The Jews in Egypt and In
Palestine Unéer the Falamid Caliphs, Volume II, p. 97. This

would be a younger contemporary of R. Nissim. Mann dates one
dacument from 1026 and the other from 1029. R. Zadok b. R. Yihya
is identified as a Palestinian communal leader by Mann.

This is the caption that begins the discussion in the Mishnah of
Rosh Hashanah 2b.

Exodus 12:2.
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43,
Esther 3:71

The "divine Messenger" is Moses. He is the transmitter of the
traditional knowledge of Nisan being the New Year of kings, a
matter that is implicit in our knowledge of the verses from
Exodus 12:2 and Esther 3:7, R. Nissim has completed his first
thought at this point. The first four English sentences should
be understood as one statement supported by scriptural texts.

In this question we hear the echo of R. Zadok b. R. Yihya words.
It seems R. Nissim is quoting the actual words from the inquiry.

Shevi-it 10:5, R. Nissim is quoting from the Gemorah.

"The Gemorah discussion of the Westerners" refers to the Palestinian
Talmud or Talmud Yarushalmi. The quote continues until the words:
"He who calculates from Tishri would say that this transaction is

dn antedated sale."

The phrase) 5 >Ced 22790 5% refers to a case in which the privi-
lTedges and detrimants of lmheritance are discussed in Tractate
Bava Batra 138a as pointed out by Simcha Assaf. The specific
reference is to the order of responsibility that the heirs have
in repaying any claims made against the estate of the deceased.
The Gemorah, B. B. 138a, discussion iddicates that the first
person mentioned by the benefactor is not necessarily the one
that was intended as the primary heir. Only if the dying bene-
factor had indicated a hierarchy of heirs by saying?s "after so
and so give so much to so and so and after him so much to so and
so" could the intention of the benefactor be correctly executed.
Nissim used this principle of>d>> Xep »3/5 ) f5 to explain
the necessdty of the two dates on two separate documents 1in
extablishing the principle that the person with the earliest date
should be allowed to collect what is owed him first. Nissim
apparently adopts &he opinion that the principle of prior claims
is established for the recipient in this case the person to whom
the money is owed by virtue of the earliest date on his contract.
In the case mentioned in the Gemorah there is not necessarily a
document but at a minimum an indication of priority. R. Nissim
has apparently adopted this principle as has the Gemorah, Rashi,
Maimonides, et. al. to refer to actual documents.

If the court finds that an attempt to defraud @aCJLQQ ) dis
evident then they tear up the fraudulent document and invalidate
the dealing. 66 §3 ¥ 722 (P e

The use of a scarf to symbolize actual consumption of a trans-
action was common. R. Nissim is probably referring to other con-
ditions of transfar that were unfulfilled that would completely
invalidate this transaction. The most glaring of these 1is the
fact that Shimon completed no actual transfer of this before the
witnesses. It is forbidden that witnesses attest to some matter
without it actually having transpired before them.
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In a Tegal transaction the person who borrowed the money would
not retain the document. Normally it would be held by the
borrower or sometimes by the scribe acting as an agent of the
court. We must assume that the document is left with Reuven
otherwise, we would not be able to understand the rest of the
example. The word /f might be mistakenly be taken to refer

to the scribe.

Adar is the month before Nisan. The assumption of a leap
year in which there would be two Adars is un-important for our
example.

Iyar is the month following Nisan.

Tammuz is a couple of months after Iyar. After Iyar comes Sivan,
then Tammuz.

Apparently Reuven's other bills of indebtedness are correctly
recorded so that Shimon is able to know about them. Shimon's
remarks are very easily understood. He realizes that there are
two prior loans against Reuven's property, thus diminishing

ghe ];ke1ihood of him ever collecting his money should Reuven
efault. :

The document is the one without kinyan. See footnote 38.

At this point R. Nissim gives a Tegal decision on what the
correct judicial response is to this example of a conspiracy

to defraud. This all ultimately explains why we begin our cal-
culations of the year in Nisam by emphasizing that judges have
a way to decide the beginning of each year. This does not

deal directly with the problem of dating but with establishing
the validity of a contract.

As above, the questions that are being answered are objectives
or dialectics that are being anticipated by R. Nissim,

See footnote 38, The literal translation of this phrase is
but a caption to remind the reader of what is being commented
on at that juncture.

R. Nissim is suggesting that through ratiocination the other
ways are apparent,

The period that elapsed is still within the ninth year of the
king, six months later.

Heshvan is the month after Tishri, also in this case in the
ninth year.

Baba Metzia 12b. R. Nissim is quoting from a discussion that
attempts to decide the disposition of a found deed that might
still be valid. The quoted passages raises the spector of the
borrower not being Tent the money until some time had elasped.
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Nisan is the first month of the year,
Tishri is the seventh month of the year.

The assumption of the Gemorah discussion is that during the time
between the drawing up of the bill of indebtedness in Nisan and
the actual transfer of money, the borrower could have sold the
land to others. The buyers are unaware of any prior claims on
the land and assume ownership but lose their purchase and thejr
money by a prior claim.

Baba Metzia 17a. "If the second loan was granted on a day after
the date given in the note, or on any subsequent date, the hote
if applied to the second loan, must be regarded as antedated,
and therefore it is invalid."

The suggestion that the transaction was drawn up, paid and the

same transaction was arranged in the same day with the original
document is a search for a Timiting example, R. Assi in the Gemorah
doesn't deny that it couldn't happen, but correctly assumed that

it would be a rare occurence. This would still be a case of an
antedated note of indebtedness and thus still invalid.

Baba Metzia 17a and Baba Batra 171b. Neither one of these dis="
cussions deal directly with the problems of collection of debts.
nevertheless, R, Nissim 1is correct in saying we are able to
derive from this that the judges try not to collect from property
that is already under lien. This is due to an appreciation of
the economic displacement that follows.

R. Nissim is referring here to the kind of situation where a
creditor does damage to his own claim. This situation is in-
directly discussed in the Gemorah of Baba Batra 171b., The Rashi
comment to the page develops a scenario in which the debtor Toses
money but it is also possible for the creditor to lose money in
the exigencies, of a situation of a post dated document. Nissim
indicates that he has seen this happen before, but since the
creditor brings this on himself, he is responsible. The prior
assumption might be the protection of the debtor since he is
assumed to borrow under duress. The creditor on the other hand
is generally Tless anxious and can look out for his owh interests.

This is the end of the text in the Assaf and Lewin books. Assaf's
reprinting adds more information to the beginning of the text. The
short document that follows is a result of the work of Abramson.

Our passage seems to being in the middle of a sentence. The prior
question might be: why does Gemorah begin its discussion supporting
both the Exodus from Egypt and the calculation of the reign of

kings in Nisan from a verse that is not found in the Torah? A

textual support from the Torah would be more convincing. The question
that.is asked is:. why is.a verse concerning the building of. the
Temple given at all? The response is that the Exodus and the reigh

of kings are juxtaposed in this verse. R. Nissim will explain the
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various objections and counter-suggestions that are raised and
refuted in the Gemorah discussion, defending the verse and the
calculation of the kings' reign from Nisan.

I Kings 6:1,

The verse mentioned in footnote 61 gives two coordinates for the
commencement of the Temple building. R. Nissim remarks that

this is unusual and must be accounted for by understanding the
purpose of the Torah. This purppse is twofold, to remind us that
Nisan is the month of the Exodus and also the date that kings
initiate their reign as evidenced by King Solomon's example.

There is a gap in the text.

The type of argument presented here could be terimed ae’p;>
(Hekesh-an analogy), Moses Melziner explains this in hi’s book an
Introduction to the Talmud, p. 152. A hekesh "usually denotes a
particular kind of analogy, based on the close connection of two
subjects in one and the same passage of the Law. R. Nissim has
set about to explain the hekesh that 1is found in the Talmud dis-
cussion in Rosh Hashanah 2b.

The objection that R. Nissim mentions is raised in the Gemorah
discussion in Rosh Hashanah 2b. The objection raises the possibi-
1ity of a scriptural support for Tishri being the commencement

of the reckoning for kings.

Numbers 33:38. The verse describes Aaron's demise.

The text at this point is unclear and indecipherable, It is

apparent though that there is further explanation of the calculations.

Ibid.
Ibid,
Ibid.
Ibid.

The argument for Av being the fifth month and consequently Nisan

being the first month is circular in that which ever month you count

- Tishri or Nisan - will lead you to the desired conclusion as to
Shevat or Av,

This argument seems to be that we know when the Exodus from Egypt
was and therefore all objections are senseless.
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