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DIZEST

This thesis is an examination of the Jewish evolution and trans-
formation of Louis Brandeis. The thesis examines the early Jewish in-

fluences in Brandeis's life as well as Brandeis's Jewish activities

during this period. The central focus of the thesis is the pivotal role
that Erandeis's involvement in the 1910 garment worker's strike had in
the transformation of Brandeis's Jewish identity. The thesis, further,
examines Brandeis's genius for social and legal innovation. A factor
which was to prove decisive in the ultimate solution of the 1010 strike.

It is my contention that a transformation, a significantly height-
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ened level of awareness and comnittment as a Jew, occurred for Brandeis
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as a2 result of nis activities in the garment worker's strike. Frandeis's
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innovation, the preferential union shop, was the key to the solution of
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the strike. Brandeis bezan to realize in 1€10 that a unigue relation-
ship existed between nis Jewish and his American identity and that these
1wo aspects of his character were in narmony with one another.

Erandeis was commitled to a progressive capitalistic America, He
sought a society wnere the economic structure would be a source of indi-
vidual enrichment and an ever-developing sense of humanity. It was to
this end that he applied his innovative skills.

The thesis, then, traces Brandeis's development as a Jew and his
development as a social-legal innovator. These two developments would
complement each other in 1910 and both would emerge significantly
stronger. Each, in fact, gaininz strenztn from the other.

aces Brandeis's Jewish family influences.
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Brandeis's Jewish life while he was at Harvard and living in Boston.

This includes a p le of Boston's attitudes towards Jews. Attitudes

which were to be of importance to Brandeis.

Erandeis as a social-legal innovator is examined from the vantage

point of his revolutionary brief in the case of Muller wvs. Oregon. The

case is placed in its historical context and the influence that the brief

has had on the legal community is discussed.
The garment worker's strike is dezlt with from the point of view of

management and from that of labor. The situation before Brandeis entered

the picture is described. Why Erandeis was called in and the role that

he played in its solution is analyzed.

My conclusion is that Brandeis, until 1910, experienced a prozres-
sive, though low-profile, Jewish evolution; but that his involvement in
the strike was to effect nis Jewisnh self-awareness to such & degree as

to cause a transformation of his identity as a Jew. &

that was a necessary prerequisite for his leacdership in the Zionist move-

ment. A transformation that also, because of its unique interplay with
innovation throuzh law, would yield strength to brandeis's belief in

using law as a means whereby a more progressive economic and social order

might be obtained.
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CHAFTER I

"Our Dilemma"
"if a man breaks away,
can he not return?" (Jeremiah 8:L)

If Louis Dembitz Brandeis had merely been a great lawyer and
Supreme Court Justice, if he had merely been amonz the most important of
early Zionists, if he had merely been a source of profound social and
economic progress; his life would provoke intense interest and probing
research. As his life would have it, Brandeis was all of these things;
and they would only serve as chapter headings. The details of each as-
pect of his life and his contributions beinz as important and as great in
number as is his stature among Jews and among Americans.

Brandeis is not simply a figure in history to whom homage is paid
in passingz. In a recent New York Times column Antnony lewis wrote, "Many
consider Louis Brandeis the outstanding intellect among all Supreme Court
Justices. He was also a great Jew, man of burninz idealism and a
Zionist when not everyone was.“l

Branaeis is seen nere as ne was: an outstanaing American anag a
sreat Jew. His commitment and contribution to American life and to
Jewish life were not only distinguished but distinctive as well. They
were separate, That is to say, Brandeis was not a great American because
ne was a prominent Jew who lived in America, nor was he a great Jew be-
cause nis contributions to America were those of a dedicated Jew. He

made distinctive, yet egually important contributions to both the Jewish
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and American worlds.

There is a problem here, a dilemma. Brandeis became a dedicated
Jew relatively late in life. This is not to say that there were no
Jewish inputs earlier. These inputs were there, but they were not central
to Brandeis's early life. During those earlier years, it was Americanism,
as defined on his own terms, which was central to Brandeis's life. And
yet, at a certain point in nis life Brandeis developed a strong self-
identity as a Jew and a passion for Zionism.

Brandeis's Judaism was not inconsistent with nis Americanism.
Une might ask how it could be that in the early part of this century a
Judaism whose primary emphasis was Zionism could have beesn consistent
with an ecually strong Americanism. This was, however, the case with
Brandeis:
As with every seminal figure, those who follow must take
the pains to disentangle the various threads . . . , while
granting the place of the great man in the nistory of his
time. So it has been witn Freud, Marx anc Darwin. It is
no exaggeration to say that BErandeis deserves & place in
this company, and ne demonstrates that consistency is not
a hobgoblin of great minds.

Why did Jucaism, with whatever empnasis, Zionistic or otherwise,
become prominent in Brandeis's life and at such a late date? In confront-
ing this guestion Harold Ticktin, an attorney himself, has written, "At a
mature age, each (Uriel da Costa, Theodor Herzl and Brandeis underwent a
' Jewish conversion' which led them to extensive involvement with Judaism
in a manner totally unpredictable from the circumstances of their 'pre-
Jewish existence.'"3 Ticktin finds some reason for the "Jewish conver-
sion" of da Costs and Herzl. Concerning Brandeis, however, he concludes:

. « » but for i . . Brandeis we strain to see the crucial
change only to find & plank page.-=

. 5
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.i and he adds:
:‘ And thoush a huge body of literature by and about Erandeis
(T has accumulzted during some seventy years since he first
s came into national prominence, to this day we are still

& dubious as to exactly how Brandeis trod the road tc Damas- 3
g cus . . « Despite the fact that Brandeis's words are I, ~
:,'_ spread uvpon the open record, in all his careers zas lawyer, R
P i reformer, Supreme Court Justice and Zionist, we know no e
SN more today about his "conversion" than wnen he emerzed };?5
= full blown, as did Minerva from Jupiter's head, as a world ¢say
B Zionist leader.t o e

-
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How, then, cid brandeis undergo wnat Ticktin hazs called a "con-

version" to a Jewish interest? The fact is that the change in emphasis (R
in Brandeis's life towards that of a stronger Jewish identity was not as F L
_ =g
g surprising as it might appear. The seeds for such & blossoming were = 4
W -
f": L
S planted early in Erandeis's pre-Zionist 1life. Further, an event occurred =
o
b S 3 s s - P
& in 1610 that served as a catzlist, bringing to full flower Erandeis's self-
identity s a Jew and which led tc his active role as a2 Zionist,
£
gy - z 1 s - " . ~
£3 That event was a strike in the garment industry in New York City.

The relationship of Brandeis to the strike and tc the parties invelved,
both mangement and labor, was to prove to te of great importance.
Brandeis's contritution to the ultimate solution of the strike turned out

to be essential. Tne solution also serveg as a landmark in the develop-

ment of a progressive orijentation towards labor in the United States.
More important, nowever, was the effect of the strike on Brandeis. It
affected nis Jewish awareness as nad nothing else previously. nis study
will examine the cevelopment of Brandeis's Jewish identity. It will deal
with the early Jewish elements in Erandeis's life, but most extensively
with the garment worker's strike. Wnat was the strike about? What was
Frandeis's role in the strike? Wwhat was the effect tnat Erandeis's in-

velvement with the strike was to have upon Erandeis's Jewish identity?

I."’ " ’}u
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The path tnat Erandeis followed from his home in Louisville, Ken-
tucky to nis activity in the zarment worker's strike is also important to
our investigation. What was the role of Harvard and of Eoston in the
shaping of Frandeis as a Jew who would become an important Zionist?

There will be one other major focus: Brandeis zs a social-legal
innovator. This aspect of Brandeis's legal personality was, as we shall
see, essential to the role he played in the garment worker's strike.
Muller vs. Uregon and Brandeis's role in tnat case will be our fecal point
here,

The breakthrough in his thinking which found expression in Muller vs.
Uregon was further developed in the garment worker's strike, and subse-
guently reached its optimal expression in his Supreme Lourt decisions.

It represented a radical orientation towards the interrelationships be-
tween economic development and society.

The development of the Jewish identity of Louis D. brandeis was

complex. OUur goal, and our dilemma, is to urderstand now it occurred.



"Beginnings"

In 1015 Brandeis was to write: "The sufferins of Jews due to in-
justices continuing throughout nearly twenty centuries is the greatest
tragedy in history. Never was the aggregate of such suffering larger
than today. Never were the injustices more glaring.“b Thie statement
reflects an intense concern for Jews, a sensitivity to the depth of their
anguish.

One might assume, upon reading such an impassioned statement, that
its asuthor felt an intense identification with the Jews and their plignt.

This obviously was true of the Brandeis who wrote The Jewish Froblem:

How To Solve It, from which the abtove passage is quoted. Brandeis, how-

ever, was neither born with such sensitivity, ner did he show any evidence
of it in the early years of his 1life. The lack of a concern for matters
Jewish in those early years is as striking as it is surprising. In the
published volume of his correspondence during tnis pericd of his life,
Ticktin has written:

Une may scan some six hundred pages of letters in Letters
of Louis D. Brandeis, . . « and not a single reference will
be uncovered pointing to the likelihood of Brandeis's ulti-
mate romance with Zionism. The picture wnich emerges « »
is one of total assimilation intc the American dream . « »
Erandeis's early life seems a triumph of "pure" over
"nyphenated" Americanism./!

Erandeis's roots, however, are not cuite so simply explainec. His
may have been a "pure" Americanism, but Brandeis cannot be perceived to
have beer 2 "pure" American. Brandeis was born on November 13, 1856 in

Louisville, Kentucky. His parents Adolph and Fredericka Dembitz Brandeis

| (LT ';I_. y !
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b
hzve been described as "cultivated Eonemian Jews." Such a description

overlooks wny nis parents came tc America. adolpn and Fredericka brand-

4-

it

eis were, ". . . two members of a clan of interrelated Bonemian-Jewish

immigrants who had fled Europe in the wake of the unsuccessful revolutions

v 1#]
of lbLd."

Neither Adolph nor Fredericka Brandeis were personally invelved in
the 1848 revolution, but this was not because of a lack of sympathy, but
rather of circumstance, for Adolpn Brandeis was stricken with typnhoid

; 10 i .
fever when the revolution broke out. The Erandeis' came to America out
of a fear of the repercussions which followed the 1846 debacle. "The
Jews of Bonemiaz . . . were subjected to fiercely anti-Jewish riots the
moment the Czech, Moravian, and Slovakian uprisings began in March of

llll T = 1 " & -
16L6. The Erandeis' were among those, ". . . many thousands of German
liberals and Jerman Jews who left their native lands forever, convinced

suel 453 2 % s o
that constitutionalism was destined to remain a dead issue.

There can be found agvocates of the Frankist movement at some point
on both sides of the Brandeis family. But in both of these families,

ot . : J 13 : r - =43
the wives remained crthodox in practice. iis mother, "remained a firm
believer in deism, vet a rationalist. Her personal identification with

X ; 3} e ; y

Jewry was culturzl, rather than sectarian." 'ne neritaze in the Brand-
eis housenhcld, though it may have included the association with Christian-
ity that may have been passed on by Frankist grandfathers as well as some
very definite freethinking, seems to fit intoc a pattern described by
Simon Dubnow:

In the end those Jews to whom any form of religion is

alien will prefer to remain within the Jewish fold rather

than embrace another faith. The enlightened among us,

who in the main tend toward rationalism and scientific
vositivism, will not betray the covenant of Abrzham out
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of conviction and submit to the yoke of another religion
for the simple reason that, if the principles of the
Jewish religion, which are so clesely related to ration-
alism do not suit them, the symbols and mysticism of
Christianity surely will not do so.15

The Jewish atmosphere of the Brandeis househcld was one of an aware-

ness of a Jewish identity, a lack of anxiety accompanying that awareness;
but at the same time an indifference to relizious practice. louis Prand-
eis's youth consisted of ". « » no formal religious observance, no nation-
ist leanings, no racial-cultural interests such as a knowledge of Hebrew
and the Talmud.“lb Brandeis was never known to atiend synagogue services
or to participate in any other religious ohservances.l?
Brandeis's family, then, can be described as a Jewish family that
did not practice Judaism; but whose relationship tc Judaism was not hostile.
It was simply passive. The main concern of the family wes family.,
The family was unusually close, and one of the most con-
sistent characteristics of louis Brandeis would be his in-
tense family loyalty--not merely nhis immediate family, btut
obscure cousins and distant aunts and uncles would always
find in him a sympathy and a_friendship and a concern
that would last until aeath.
Tne strongest Jewist: influence in Brandeis's early life was an uncle.
dis name was Lewis Naphtali Dembitz, bBrandeis was guite close to his
uncle and could not but nave been aware of tne fact of nis uncle's strong
attachement to Judaism. We find tnat for Brandeis:
The only throwback to tradition was Srandeis's uncle
Lewis Napntali Dembitz (1632-1207) who reverted back to
strict orthodoxy at the age of thirteen after making
acguaintance with an orthodox classmate at boarding school
in Frague. Uncle Lewis later developed into the Jewish
scholar of the South and became an early American Zionist.
Brandeis was fond of his uncle, and this affection may 3
have planted seeds of sympathy for Zionism.l9 s 4

Uncle lewis Dembitz spoke and read Hebrew and Arabic. He was,

"rrofoundly versed in the culture of Judaism, he had mastered its history,
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:;g:‘ ritual and theology.“zo He was, by profession, an attorney. Lewish
;h- Dembitz had a profound influence upon louis brandeis. ". . . il was
;hfy largely admiration for this brilliant uncle that inspired Louis Brandeis
% . to study law. In Lewis Dembitz's honor Louis changed nis middle name of
o David to Dembitz."?t
ol
g SE The importance of tne relationship of louis Brandeis to his uncle
%hi snould be seen for the intense relationship that it was. It occurred at
3{}1 a time when family ties are primery in one's life. When we read that,
._f "The families of the Brandeis brothers and Lewis Dembitz were a closely
. : knit, idealistic, intellectually self-reliznt grc:u;.,"z2 it is not simply
r%g of families sharing a neighborhoed; but of community and growth. And
:;é when we read that, "Lewis Dembitz was a lawyer of uncompromising in-
tegrity. His extreme moral fastidiousness kept not a few clients from
§}  his docr,“23 the importance of the relationship between the lawyer that

Brandeis was to become and his uncle becomes apparent.
One may, therefore, assume thet the role that Judaism played in

the life of this respected and beloved uncle was well known to nis nebhew.

The mention of Lewis Dembitz's name was to occur at a most propitious mo-
ment later in Louis brandeis's life:

. +« « (Jacob) deHaas asked if Louis Dembitz Brandeis was
related to Louis Dembitz, whom ageraas described as a
'ncble Jew.' Louis D. Erandeis said he was, and asked
dedaas to explain wnat he meant. DeHaas immediately
launched inte an explanation of Zionism and his story so
interested Louis D. Brandeis tnat the two men left the
station and returned to the house for lunch and a longer
conversation,2h

This encounter in 19012 was quickly followed by Brandeis's active
entry into the Zionist movement. Lewis Dembitz's influence on Louis

Brandeis, thus, was professicnal, moral, and in the direction of Judaism.
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iJJ There was ancther dimension to their relationship znd that can only be

expressed in Brandeis's own words. In 1879 Brandeis wrote to his sister

ﬁf Amy, "In honor of Uncle lewis ['] birthday 1 send you a few lines that
'5;‘; you may carry to him my congratulations. I wish he were here to tone me
™ o

b5 up a little, as I feel particularly useless on this summery tia:.'.“z;7
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CHArXTER 111

"Harvard and Boston"

Jewish Eoston is young, despite appearances. It
contains an unusually large percentage of well-
educated and intellectually prominent Jews. Its
Jewish facilities, educational, philanthropic,
religzious and commercial, include some of exceptional
excellence. Boston also has its bevy of Jewish in-
stitutions, « « « wWhich continue to sustain the popu=- 26
lace in body and mind if not always in heart and soul.

This description of Jewish Boston was written about the Beston of

1970, It is a picture of a Jewish community so developed that its infra-

structure must rival that of any community anywhere in the United States.

-,
iy
It appears to nave an inward strength and deep roots. Indeed, it does -
"
nave inwara strength, but its rocts are not as deep as one might assume.

The Boston that Brandeis found when he came to Harvard in 1575 was not a

center for Jews or Jewish thinking. Jews lived in Boston, but: b
"r).
Boston was the last city in the Northeast to become a %\‘3
major Jewisn center. slthough tnere were Jews in Hoston l 4
from the mid-seventeenth century, the first signs of a -,5'
formal Jewisn community did not aprear . . . until the 5

mid=-nineteenth century, wnen the first synagogues and
communal institutions were established., As late as the
16%0's, nhowever, the entire Jewish population of EBoston
did not exceed 5,000, most of them German, largeiv Reform,
and generally prospering. In the zbsence of a simnificant
number of their lLandsleit, . . . relatively few of the
tastern Buropean Jews who began flooding the Atlantic
ports in the 1880's nad been attracted to it.27

The Beston of 1875 nhad a positive attitude towards Jews. "Hebrew
had long been a staple in the Harvard College curriculum, and from 1630
on many Bay State residents had prided themselves on their learning in
i

Hebraic studies," This situation may strike the reader as unusual,

Yet, there was an understandable, if not unigue reason for this area's
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Ii absence of anti-Semitism and surprisingly strong feeling for Hebraic

;l learning. "This lack of anti-Semitism can be traced at least in part to

|-

f;ﬁ the old analogy of the Jews and the Furitans, each a 'chosen people, one

%"f the inhabitors of the originzl Zion, the other the founders of a Zion in

“;- the Hildemess.'"zg

i‘h An interesting aspect of the positive attitude that existed towards

iﬂ' the Jews is that New England, and especially Boston, was not an area

}i&' especially known for its tolerant views. The middle of the nineteenth

y¢' century had seen great reaction towards "outsiders." We find, however,

Iff that "Jews had been in large measure exempt from the nativist sentiments

:%?_ of the 1B40's and 1850's in New England, and their 'zenius' had been de-

Tlf- fended in a number of scholarly and sympathetic histories. Even Henry
Adams, who later held near-hysterical racist views, in 18680 had drawn a

k;_ flattering portrait of Jews in his novel Democracy,"3"

";2} By the turn of the century the situation of the Jews of Eoston was

Tl |

to change radically. We would then see a recognizable pattern that would

= Ve

include an end to the perceived sharing of a "chosen Feople" consciousness

o between the Bostonian and the Jew. "Anti-immisrant feeling had reached a
» _
3 climax after the turn of the century, and anti-semitism, both genteel and
A
’f“, vulgar, was more common in Boston than the supposed ruritan veneration of
D L i1 o . . : -
. the Hebrews." This did not occur, however, until relatively late in the
v
Tacd life of the Beston Jewish community, and the level of tolerance that we
= T
o find up teo this point in Boston was considerabls and was to have serious
= ramifications for Louis Erandeis. As we will discover, it was important

to Brandeis's career tnat there did exist a tolerant attitude towards
Jews in Foston. Aside from the rurivanical influences, there was anotner

reason ‘or the favorable attitude towards the Boston Jews. We find that:

HﬂL mf; .il;i";:
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| rart of this tolerance may have bteen due simply to the

lack of large-scale Jewish immigration to Boston. What

& little there had been consisted mainly of 3erman Jews

o who had come before the Civil War, and who nad assiduously

o worked at assimilation. They had been fairly successful,

i - and, indeed, had vrovided a model to which proper Boston

N could point with pride. They had greatly admired Solomon

R Schindler, the rabbi of the leading Reform temple, and
» the Brahmins had flocked to hear his assimilationist
s sermons.3?

-

| Tl
] This, then is the Boston where Brandeis came to live, to study, and to

-*ié' grow. A city where the proper Bostonian was guite comfortable with proper
. Hebrews. A city with doorways, and perhaps even gateways, through which
2 Jews could walk with dignity; not being noticed or pointed out as Jews.

li& And it was the yroper Bostonian who opened his door to Louis Brandeis.

P:I‘

' Brandeis entered Hdarvard at the age of eigzhteen. His preparation 3
B i
= for law school followed ". . . basic preparation in the Louisville sys- o

" ."_-1_1
3 tem and the Annen-Realschule in Bresden."j’ This is not to sug=est that »r

o Brandeis nad any specific preparation for law before Harvara. Nor was

1]

- this seen as necessary by the siandards of tne time. Erandeis did not

! e appear to be hindered by the lack of formal law education. A classmate of

fa Erandeis, rhilip Alexander Bruce wrote of Brandeis:
£

f‘; We were members of the same law class at Harvard university 3

_k"' about 1577. That class contained at least two hundred

- 20 young men wno had graduated very hizh in the different New
4 England colleges, and who had been led by their unusual
i . 4 * 2 o + -

B ability and culture to adopt law as thelr profession. I

}fi think it would be admitted by every surviving member of

- that class, however distinguished, that Mr. Brandeis, al-

. o though one of the youngest men present, nad the keenest

AL, | and most subtle mind of all,’l

s \ - e i . . ’

> Brandeis's life at Harverd, though noted for his excellent record as a

- ol

S < student, did not reveal any concern with things Jewish. This is not sur-

I N oy = ‘ g . o 0 o g [

3 prising. Uncle Lewis Dembitz was a world away, involved in his career in

=

fe

ﬁ-u?? the HMidwesi. =nd Brandeis was little concerned with anything but the secu-
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lar law that he was studyinge.

The intensity of his enthusiasm for his work at Harvard crowded

. B out all other interests. In 1876 he was to write to Utto A. Wehle, a

law partner of Lewis Dembitz,

| e You have undoubtedly heard from other s! of my work w
i here, how well I am pleased with everything that pertains
i to the law, yet my own inclination would prompt me to re-
B peat the same to you, though at the risk of great reiter-
% ation. My thoughts are almost entirely occupied by the
law and you know: Wovon das Herz voll ist u.s.w.
v (When the heart is full, etc,)35
) The enthusiasm wnich Brandeis brought to nis studies, coupled with his --:E;
¥ 14
extrazordinary legal talents, made for his notable achisvements at Harvard. -
- i
#%r Success as a student, however, was only one element shaping Brand- 6
eis as a proper Bostonian. Erandeis's socizl success in Boston was "

another. It was at this point that the attitude of the proper EoslLonian

towards Jews and the attitude of rroper bostonian Jews to tneir "proper"

counterparts in the late 1570's and in tne looU's proved to be crucial
< for Brandeis's career as a lawyer.

Brandeis moved swiftly, gracefully, and easily into the finest and
most important social circles in Boston. Two lactors fscilitated this
entry:

A very eligible bacnelor during tne 155U's, ne nad been

2 frequent puest in the "best of homes," and his success
at the bar had won him membership in some of the city's
most exclusive social citadels--the Union, bxchange, Union
Boar, and Dedham rolo clubs. Moreover, he had been named
to the comnrittee to visit the Harvard Law School, & pres-
tige zroup comprised of those who met not only legzal but
social criteria as well.36

bErandeis had found his way into that
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strata of Soston society ihat would be of tne greatest value lo his caresr.
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But this easy access was not all Brandeis's doing. "The impertant point
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regarding Brandeis is that he had come to boston just in time. A zood

part of nis later fame and effectiveness woula rest upon nis entry into

) tne rizht circles; access mignt have been denied him had he arrived in

37

Boston only a few years later."

Erandeis had easy access because proper Boston was not concerned

2

s about his Jewishness. This azttitude towaros Jews was to chanze and the

"

3 ; ; "
reason for the change was to have little to do with Jews, even with
Ay’ Jewish immigration. The element that was to precipitate the change was
- economic. Boston had been the center of financial leadership in the
¢ United States. After the Civil War, however, "Financial leadership of
3t
it~ the country had moved to New York with the rise of the great banking
3 houses there."’C The same yuritanical strain that had resulted in toler-
ance for Jews in the New Enzland area resultea in an unwillingness 10 use

s money in the new ways that the post-Civil War era reguired. This declin-

[

P 4. ing role as tne financial center of the Unitea States occurred at the same
¥ time 25 the new immigration inundated Boston. These new immicrants crea=
3 . N . ic

i ] ted "new demands for mobility from below."

5/ i
::; The social position of the old elite of Eoston was, thus, threatened
X both by pressure f{rom below and by a real decline of economic power. Their

P solution wzs one of reaction. [Iney I'ormed themselves into:

- . « « @ Dereditary caste. « « Seeking continuity over

= change, the Brahmins erected tne symbole of a nereditary
L society--0ld schools, old clubs, Englisn-sounding streets

L and residences, double names and so on. Moreover, . . .
5 tne multiplication of trusts to protect family fortunes

S indicated that Hoston's elite had also sost its economic
. daring, 40

~randeis made nis entrance into the Boston socizl scene before this social

vrotectionism occurred. It was thus not so much Brandeis's attitude to-

wards Jews that opened the all-important doors to the Boston social elite.
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j:. When this hereditary-oriented stratification began to occur the
doors slowly closed. Few, if any, new Jews would climb to the top of
« 56 Boston's social ladder with such ease as had Brandeis, Indeed, the doors
€ were in time to close altogether.
" Brandeis was not to be unaffected by the change in the social order:
iﬂhr Brandeis could not avoid, however, tne resentments
| generated by the new stratification. Some of the "vure-
b blooded" members of nis club, alseady succumbing to caste=-
3 consciousness, resented nis presence, and his daughters
g remembered that altnougu they were enrolled in tne best
. private school in the city, the teacuers always were "
. asking which of the students came from the "old" families.

As the level of awareness of caste-consciousness rose amonz the

E Boston elite and as the doors to their world closed, Erandeis turned to
matters of Jewish interest., This is not to suzzest that Brandeis's in-
volvement was intense or that there was a direct and ecual reaction on
T._ Brandeis's part to each action on the part of the Braamin social communi-

ty; only that Brandeis did begin to be concerned with Jewisn life and

provlems once tne doors bezan to close. and that by the time that the

_3; doors nad closed completely Brandeis nad developed into a committed
= N
P o o

af. Zionist,

Brandeis was involvea, to varying degrees, with Jewish charities in
Boston. He had made a practice of, "small gifts to Beston Jewish chari-

ties M i

There is nothing in this, however, to sug<est any major

& commitiment. In 1895, however, Brandeis became a charter subscriber to

] the Federation of Jewish cnarjties,4j a movement which was to play a great
role in the subseguent growth of the American Jewish community. "It be=-
Zan with the organization in 1665 of the Federated Jewish charities of

Boston--a federation in the specific sense of the term, for it was an or-

ganization of local agencies, societies, and inst.it.uLions.“"‘h Brandeis,

"
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s then, was 2 charter subscriber of this seminal organization. He also
X . = s _ L5
supported the Hebrew Industrial school in beston.
1 3 ; T : oY :
o The seeds of Brandeis's Zionist enthusiasms are difficult to findj
. S the roots, however, are more apparent. The earliest references are two
3 seemingly insignificant items. The first was his reading ". . . some-
i
P thing of the Zionist leader Theodor Herzl from an article in the North
| B8 Ll L
- | L6 ; .
American Review."?” This occurred wnile Brandeis was visiting Milwaukee
P in 1693. The second is almost as elusive as the first. In 1607 Brandeis
¥ was reading of the first Zionist Congress at Basle. It wsas reported in a
ey memorandum from Stephen S. Wise that Erandeis, upon reading of the Basle
%
&2 Congress, said to Mrs. Brandeis, "Now there is something to wnica 1 could
a3 give myself."uT
Certainly Brandeis's life in LEoston, at this point, did not in-
N clude any kind of intense Zionism. His <4ionist interest was very slow
% in building. Even as late as 19010:
= . « » he is said to nave participated ir a meetingz at the
L home of the New York banker Jacob Schiff to discuss the
-4i plight of European Jews. He left Lhis meeting a dis-
= couraged man, but a little lzter a Jewish fraternity haa

whicnh lifted his spirit. Occasionally tnereafter ne no-

4;5 showed him pictures of agricultural work in ralestine
5
By ted references to the nistory of Zionism, yet it was not

5. until 1¢11 tnat ne sent a small contribution in reply to
- a particularly moving apueal on benalf of Jewisn émigrés.™”
6,
= :‘. x .
. Brandeis had started, after tne turn of tne century, to be somewnat
:Av o -
e ™ more public in his Jewish concerns. He still, at this time, had personal-

1y never belonged to any synagogue or temple; but his perception of nim-

celf as a member of the Boston Jewish community had become stronger. In L .

1903 Brandeis, ". . . gave one of the dedication speeches at the opening

w49
-

of the enlarged Mr. Sinai Hospital By 1205 we see a marked

-

change; or on the occasion of the 250th anniversary of the first settle-

ment of Jews in the United States, "Brandeis praised the contributions

4::";: AT
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o made tc Americaz by people of 'Jewish blood,' . . ."
This speech, a public utterance cf nigh-profile, was a major move
- for Brandeis. Not only aid he speak publicly about Judaism, but he
b spoke out of a sense of pride. In this speech Erandeis stressed the fact
- that the high ideals of citizen participation so dear to & democracy were
?*;f first proclaimed by the Jews. Further, he declared tnzt Tnanksgiving day,
n
, the day on which nis speech was being delivered, was an appropriate time
b 2 to celebrate anniversary of the Jews coming to nmerica.sl The fact that
¥ Brandeis was becoming intimately concerned with the role of Jews in the &
.
- United States and the plipht of Jews generally can be seen in a letter 'zfﬁ
;?f which Brandeis sent to his father shortly after he delivered the speech: }'ﬁ*_
-k . , . I ‘
4 Dezr Father: 1 enclose manuseript of the substance of what

1 said at the New Century Club banouet, out of the cele-
bration apropos the 250th Anniversary of the Jews. I am
inclined to think there is more to hope for in the Russian
Jews than from the Havarian and other Jerman. The Rus-
sians have idealism and reverence,52

1t is rlear that Brandeis was developing 2 new kind of Jewish con-

- sciousness. He wazs btecoming more aware and more public. There is a :

subtle guality suffusing tnis letter., brandeis is keenly aware of a

» DN
-y,

vital difference scistinguisning lerman from the Russian Jews. Here was

*

¥

;& - Hrandeis the classic example of the Jerman Jew wno fiad been remarkably

= i

- 1* . »

o successful in secular America; a man wno had found easy entrance into a
a

:}'5 respected profession and into the proper social circles; & man whose own

=

i -

Jewish identity nad not as yet become pronounced; a man who, except for
compassion and respect for a dear uncle and occasional concerns for Jewisn
problems, nag become to all intents and purposes the proper Bostonian,

And this Brandeis now finds hope in the twussian Jews! They, and not the

Jews have idealism and reverence.

Ll
p
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e And so here we find that the seed has bezun to take root--a root

. that was to find zood soil in the 1910 garment worker's strike when in
e 55
- dealing with bothn Jerman and Russian Jews he was impelled to blend his

T,

own sense of idealism and reverence with that already deeply imbedded in

his Jewish heritage.

The key to Brandeis's success in the garment worker's strike was
his ability to integrate his personal idealism with a vision of progres-
i sive and economic development. It is essential, therefore, to examine
more fully Erandeis's concerns, skills, and innovative ideas which made

such an integration possible.
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CHAFTER IV
;j‘? "The Law, the Lawyer, and Social Change"
f;5 Many of the same forces that led to stratification and reaction
"ﬁ; among the Brahmins of Boston were at work in differing ways throughout
?
$oi

2 the country. The post-Civil War era was a period of great economic
growtn. A growth that would have important long-range consequences for
the country; but which created significant short-range problems. It was

an era that cnallenged a EBrandeis to transform the problems into progress.

I

r

In doing so Brandeis was to develop an approach to social problems with-

.
.«l‘

out which he could never have resolved the garment worker's strike. The

s

event which was to initiate the flowering of EBrandeis's Jewish identity.

The first decade of the 20th century in the United States was a
B time of rampant capitalism, capitalism which even the capitzlists them-
o

selves understood only vaguely. The relative situation of the capitalist

and the worker in tnis new world is described by Dr. El1is Rivkin as fol-

lows:

Tne dilemma of the capitalist classes is mirrored
in their reaction to the rise of the industrial prole-
tariat. This proletariat was tne child of 1naustrial
capitalism. The antagonism between worker and industria-
list, rooted in tne drive of tne capitalist for profit
and tne worker for subsistence, led to bitter and intense
conflict, and to exploitation. gé

Brandeis entered law school and became a lawyer at a time wnen the

relationship of the worker to the capitalist system was not clearly per-

ceived. The men who placed their mark upon tnis new era souzht to use

any means possible to protect their sources of profit and to keep that

profit flowing., The workers, as well as the state were simply instruments
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to serve the profit-seeking ends of the entrepreneurs. It was a time of

chaotic srowtn.

The era that opened with Appomattox saw an economic
growth unparalleled in human history, but a growth whose
benefits were unegually distributed. While 'captains of
industry' like Andrew Czrnegie and John DU. rockefeller,
or just plain thieves like Jon Fisk or Daniel Drew,

- e
raked in millions of dollars, farmers saw their markets _"g,*_
restricted, and urban laborers lived in horrid slums at S aemd
bare subsistence levels,5h '§Qm&

he R |

Nothing seemed more natural for these "captains of industry" than l*{.

to use every means at their disposal to accumulate wealth. They attempted ?ﬂ’;y
e

to use--and misuse--the government and tne courts to advance their cause. {g

legislatures and the courts protected the inviolability of property and

of contract--including the freedom of workers to sell their labor power at =

the going market rate. The various branches of federal, stzte and local

government tended to regard tnese principles as sacrcsanct. The time for

humane lezislation and court decisions hzd not yet arrived. ds Melvin

Urofsky notes, ". . . reaction by the courts to social welfsre programs

and lszbor legislation was not & case of unconscious, ignorant rejection,

Bk 3 : A sy + 1% - 1 - "‘;5

but a deliberate program to establish permanently the propertied bias.
Although the workingz man was looked upon as raw lsbor power, a

shift in the climate of opinion was becoming perceptitle &s tne whole

favric of worker-capitalist relationships underwent radical structural

change.

As the economy shifted to mass prociuetion, the
informal problem-solving technigues of the past were no
longer adequate. No lonzer were workers skilled artisans
who knew their employer personally and strove toward the
same zoal. Nc lonzer was competiti largely a matter of

tiny competitive units absorbing a sual' shars of ine
market.”

Creative minds and humane hearts were impelled to search for con=-

structive solutions to these pressing problems.
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=l Brandeis understood the nature of the problems of this industrial
age. He understood the new situation of the worker. He possessed a
. ecreative mind and a humane heart. He brought a unigue definiticn of
5 democracy to describe the worker's situation:
3 We must also remember that we are working here in
M America upon the problem of democracy, and we cannot
it successfully grapple with the problem of demeccracy if
‘;T we confine our efforts to political demeccracy. American
development can come on the lines on which we seek it,
& and the ideals which we have can be attained, only
] side by side with political democracy comes 1nnuetr1 1
democracy.>7
: Brandeis was aware of the relationship between economics and poli-
,{‘ tics. This, of course, is important and Brandeis stated the problem
-
éx 5 . ) : ! .
: clearly. Brandeis's contribution, however, was not that he understood
3
5 the problem, but rather, that he was able to do something about it.
Brandeis believed that it was possible to bring about progressive
fk..' change. He developed an innovative approach to his courtroom activities;

i and, in doing so he accomplished two things: he successfully facilitaled
social change without inhibiting economic growth, and he estzblished in

his own mind that one could sclve modern problems with innovative sclu-

tions. An element essential to nis success in the garment worker's strike.

Brandeis's contribution took place within the framework of a speci-

L

fic case: Muller vs. Orecon (206 U.S. 412 1006,. The case actually in-

;{ volved a simple issue. The state of uUregon recently passed a law wnich
_1f5

3] permitied women Lo work & ten-hour day. This law wes contested on the
o R
P Zrounds that it conflicted with one of the rizhte held tc be sacred at

the right of a worker to freely enter into a contract with an
The point nere being that if a woman was restricted in the num-

1{

s she was permitted to work, she was restricted in her absolute

to contrzet for her labor power. The point of the Oregon law, of
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course, was that a ten-hour working day was the limit of what the state

considered to be & humane working day. The right to contract was con-
;}?- sidered to be guaranteed by the Fourteenth Amendment. The test case was
brought by an employer, vis a vis a laundry worker, and against the state
";5' of Oregon for its ten-hour law.Ea :

This legislation was paralleled by similar legislation in several

other states. The outcome of the Muller case would, therefore, be of
}éﬁ' national importance. A precursor to the current citizen lobbies was the
L National Consumer's League. The Leasue was led by Mrs. Florence Kelly
e and Josephine Goldmark, the sister of Brandeis's w:‘fe.sG Mrs. Kelly and
*%@n Miss Goldmark hoped to get the most skilled legal mind in the country to

defend, on behalf of the Oregon state's attorney, the state of Oregon.
They sought out Joseph H. Cholate. Cholate declined their invitation to
— take the case on the grounds that he could not see any reason why "a big

husky Irishwoman should not work more than ten hours a day if she and

: " iy 0 ; " . ;

b her employer so desired," This same lawyer lzter went cn tc describe
- 61

- the income tax as "a communist march on private property." —

g ox

e Once they had been turnedé down by Cholate, they turned to Brandeis

as the logicsl choice. Brandeis agreed with the proviso that he be for-
mally invited by the state of Uregon to act on its behalf., Unce the in-

vitation had been offered, Brandeis began nhis work on what was to be
W02

later described as a "reveolutionary social ana economic trief.

It was this brief that revealed Brandeis's inncvative mode of

problem-golving. The innovation was quite simple, bul, by the standards
of 1208, not at all apparent. What Brandeis did was toc draw on factual e,

social dztaz to arfue his case. Scientifically processed data was counter-
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posed to legalistic reasoning; empiric reality to abstract legal cate-
gories and principles.

Brandeis had stated, "A judge is presumed to know the elements of
law, but there is no presumption that he knows the facts."éj Brandeis
covered the legal part of the brief in z few pages, His sister had
gathered the "economic and social data showing the evil of lonz hours and
the possible btenefits from legislative limitation. . noL
contained "two pages of legal citations and over one hundred pages of
labor statistics."bj In January 190b, Erandeis appreared for his oral
presentation. The dramatic nature of that occasion is describea by
Alfred Lief, "In the silence of this soclemn chamber the dry bones of
lezalism rattled; a dead nand tried to shut the court agzinst the living
world. Brandeis swept aside these archaisms and produced a picture of
the hazards of modern indust.rialism."b6 Brandeis wzs concerned that the
court would not pay any attention to so detailed a brief. A month later,
however, the court upheld the Uregon law and the presiding judze even

went so far as to mention Erandeis by name in nis decision=--a rare de=-

- - 67
parture from judicial precedent.

The revolutionary nature of what brandeis nhad done by introducing
soccial facts into the courtroom cannot be exazgerated., The brief itself,
by any measure, was revolutionary. "For decades, reformers, lawyers,
and scholars have lauded Brandeis's 'radical' brief, . . % Byt of
even zZreater importance was the contritution that brandeis nad made to
law, to censtitutionalism in this country. ". . . the real brilliance
of the Brandeis brief lay in its attempt to harmonize the law with the

need for social progress. The great strength of the law is its proximity

and relevance to 1life, and in 'Muller' Brandeis prodded the law into the

:QJ&;T' ‘1

The final brief

souf!

L
-4
S

.L_- 4

¥
§
bz

finr
:‘l

4
4

i

T-_-_ -!--'I.r{-'\'4 .

¥
(]
1

.le'a't#i.'-.
-I.I “
-4

£ 4y
LY .
=l
AP AL

)

o,




23

; . 6e
first step on the road back to that relevance." The great need of the
law to be prodded at this time and the importance of this case in bring-
ing that about was expressed by Felix Frankfurter:

At a time when our constitutional law was becoming
dangerously unresponsive to drastic social changes,

when sterile clichés instead of facts were deciding
cases, he insisted . . . that law must be sensitive

to life. And he preached by works more than by faith.

By a series of arguments and briefs he created a new
technigue in the presentation of constitutional
guestions. Until nis famous brief in Muller vs. Oregorn,
social legislation was supported by the courts largely
'in vacua'--as an abstract dialectic between "liberty"
and "police power," unrelated to a world of trusts and
unions, of large scale industry and all its implications.
In the Oregon case, the facts of modern industry for the
first time, adequately marshaled before the court. It
marks an epoch in the disposition of cases presenting the
most important constitutional issues. (Emphasis mine)70

Brandeis was to bring this same approach to his work on the Supreme Court.
Frankfurter was to write of Brandeis's Opinions, "They reveal an organic
constitutional philosophy which expresses his response to the deepest
; . i e
issues of society.

The Muller case eventually reached the Supreme Court. The Court

upheld the constitutionality of the Orezon law and de facto affirmed simi-

lar laws in other sza:es.?E The czse was clearly a victory for z new kind
of socizl progress in & new incustrisl era.

It is clear that Brandeis was very pleased with the decision in the
¥uller case. It was a victory for tnose reformist ideals with which Brand-
eis closely identified. It is important, both for an understanding of
this case and the garment worker's strike, that Brandeis's concept of
reform be seen for what it was. Brandeis was from the tradition of

"« « « the leaders of past reformist causes (who, had not been lower-class

radicals, but middle and upper-class professionals and businessmen . . .“?:




4
i
- .4 Brandeis did not consider himself to be a radical, but rather, & conserva-
tive:
[ 121 In this milieu, tuerefore, to be a reformer was to be a
§ conservative in the Burkean sense of the word, with a
- belief that the best way to preserve society was to build
. ¥ upon whatever was good and useful, and improve whatever
was bad.Th
=N
5@&" This was the reformist framework from which Brandeis perceived himself
[ e
A to be working. This is exemplified by a letter he wrote to Henry Morgen-
;,4; thau, Sr. in 1906. Speszking of some prominent bankers Brandeis wrote,
1 "411 of these gentlemen ought to understanc that true conservatism in-
volves progress, and that unless our financial leaders are capable of
ﬁﬁﬁ progress, the institutions which they are trying to conserve, will lose
FL-
- their foundabion."?g Brandeis's appreach to and positive feeling for
Ei
reform did not arise out of hostility to the capitalist system but rather,
out of a deep committment tc the spirit of free enterprise,
e He freguently tried to impress upor the businessmen
P with whom he came into contact that the preservation
- of free enterprise rested not on ruthlessly crushing

those who opposed them, tut by recognizing their le-
gitimate grievances, and then cutting the ground out

from under tnem by correcting these ills voluntarily.76

b Brandeis was, therefore, pleased with the kind of reform that Muller vs.
Oregor: exemplified because the economic system that Brezndeis supported

ané the ideals that bBrandeis believed to be implicit in that system, would,

thereby, be enhanced.

A Not only was this a victory for reformist ideals, but it was also a
=y

3 persenal victory for Erandeis. On February 26tn brandeis sent to Zdward
-l'-

i Filene a copy of an editorial that had appeared the previous day in the

k*, New York Evening Fost. The editorial said that the gecision in Huller vs,

Oreson was "A victory of vast importance for men and women workers through- A

: ?%:fﬁﬂ ’
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out the country."?? The editorial praised brandeis's unigue preparation
of the case. It supported the decision on both economic and on meral
grounds and concluded by stating that the decision would, ". . . hearten
those workers throughout the Union who are endeavoring to save to the
country its working men and women."

What is important for our thesis is that Brandeis was successful in
Muller vs. Oregon in demonstrating how innovative thinking could solve
the problems of the new economic era and in establishing a causzl relation-

ship between social and economic phenomena. Brendeis found not only per-
¥

sonal and professiocnzl success in such solutions, but alsc harmony with
his pnilosophic stance. Erandeis nad long recogznized that a unigue re-
lationship existed between social and economic protlems, but it was his
brief in Muller vs. Uregon that nit upon a method wherebty, through the
courts, positive steps could be taken to enhance that relationship on a
broad level:
The triumph of Muller is tnat the Court began to

recognize what Brandeis had always preached: that the

life of the law lay not in dusty precedents or in syl-

logistic reasconing; that the society would not be saved by

trying to fresze one moment in its history; but that the
law and social needs had to go together,79

by 2
The garment worker's strike was to serve as the key to the Tlowering l%

of Brandeis's Jewisn ddentity. If Brandeis was to have success in desling s >

with that strike certain elements would have to be present., Brandeis would
have to have a positive and progressive attitude towards both the worker
and his employer; as well as the system that brought them together. This
he found in nis "conservative" free-enterprise philosophy. Erandeis would
have to be convinced that the problems of the new economic era could be

solved ty innevative thinking. This he proved in Muller vs. Orezon. And

1
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finzlly, Erandeis would nave to bring to his work in the strike a compas-

sion for the human beings involved. This compassion nad geveloped witn

his slowly growing zwareness of the historical plight of the Jews. It

would remain for the strike to bring Erandeis to a full awareness cof the
seminzl role,
The success of Muller vs. Uregon, then, was an essential key in

Brandeis's Jewish evolution.
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"The Garment Workers' Strike"
e s Un Yctober 7, 1941, Justice Felix Frankfurter stood at Erandeis's
ai?T graveside. He bezan his oration with the following words:
‘Q'- Two dominant sources of our culture are Hebraism and
Hellenism. They express the intellectual and moral
h impulses of man. Not often nave these Lwo sireams of
e Western civilization been so nappily fused as they were
= in the great man whom we are bidding farewell.tO
On October 23 of that same year, The Modern World in St. Louis said of
#3; Brandeis, "He rejected the attitude of those who desire that Jews snould
e
1 stay in the background and should not aspire to rise in the rrofessions.”el
™ Similar trubtutes could be found in every newspaper and journal in the
United States. The important point about all of tpese tributes is that
they viewed Brandeis as simultaneously Jew and american. This is remark-
7_ stle wnen one considers that the magnitude of his contribution to United
Stztes Constitutional law--the kind of contribution which mizht have been
expected to overshadow any otlner.

o Lest one attribute these accolades to the exagzeration of eulozies,
3%
= ne need orly turn back to the celebration of his seventy-fifth birthday,
- -‘,' -
L‘#E while he was still sitting on the Supreme Court. 4Jreetings poured in
et
== from all over the land. They, like the eulogies stress the fusion of Jew

and Americzn. Tnus, Herbert Hoover, then Fresident of the United States,

x: B drs. Hoover and 1 wish to be early in conveying to
you our warmest congratulations on your seventy-fifth
birthday. t is not necessary for us to remind you of
tne many satisfactions which have crowned your public
service and that you reflect a heart and mind which have

made the nation your debtor.
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wven during your service as a member of the highest
court in the land you have found time to give service to
the advancement of the Jewish homeland and 1 have no_doubt
this nas orought happiness ana comfort to thousands.

It was not the public world alone that acknowledged Brandeis's special
contribution. No less a leader in Jewish affairs than Stephen 5. Wise
also wrote on the occasion of Brandeis's birthday in 1932:

In thinking of the seventy-fifth birthday anniver-
sary of Justice Brandeis 1 zo back to the custom and
speech of the Fsalmists, "This is a day which the Lord
hath made. Let us be glad and rejoice in it." The day
that gave Brandeis to this country and to this people
ought to be a day of nizh rejoicing.

« « « who can think of Louis Brandeis without
rising to the hope that something of his own spiritual
quality might pervade the leadership of American Israel.”

on
LY

Herbert Lehman, then Lieutenante-jovernor of New fork, stated the charac=-

ter of Brandeis when he simply said, "He is both a zreat American and a

ol

sreat Jew."
It is clear tnat the leadersniy of tnis country, both Jewish and

civic, had come to accept and take pride in Brandeis as a Jew and as an

American. Jewish cualities were not merely ascribed ic Erandeis. Ey

1216, brandeis had opecome a public, articulate, and proud spokesman for

the Zionist movement and for Judaism. Brandeis's attitude and compassion

for Jews, as well as nis own pride as 2 Jew, can be seen in the following

passage which is taken from an agdress given at a conference of the

Yenorah Societies in 19l5:

ls not the Jews' indomitable will--the power wnich
enables them to resist temptation and, fully utilizing
their mental capacity, to overcome obstacles--is not

tnat quality also the result of the conditions under
wnich they lived so long? To live as a2 Jew during
centuries of persecution was to lead a2 constant struggle
for existence. That struggle was so severe that only the
fittest could survive, Survival was not possible except
where there was a strong will--a will both to live and

1o live as a Jew.bS
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Eetween the end of the first decade and the middle of the second
decade of this century, Prandeis had clearly zone through an identity
transformation in so far as his attitude towards Jews and Judaism were
concerned. It wasn't until 1905 that Brandeis had associated himself as
a Jew with any major public activity. Yet at the end of 1912, Brandeis
wzs involving himself in Zionist activities. Something must have happerned
in those intervening years that set the stage for the meeting with Jacob
deHaas in 1012, which sparked nis Jewish consciousness and wnich drew him
to the Zionist ideal.

There was indeed a piveotal event wnich proved to be the watershed.
That event was the 1910 garment worker's strike.

The 1¢10 garment worker's strike was one in a series of Labor up-
heavals whicn shook this country in the first decade of this century.

It was thus no isolated event. It was of such importance that it came to

86 <

be known "in the history of Jewisn labor as tne 'Great Upheaval,. Its

importance does not lie in the fact that it invelved as many people as it
did; but rather, that it was overcome, and that it was overcome in a pro-
gressive way.

And it was Brandeis who was tne way finder. In order to understend
now and why Brandeis was able to do what he did in fne 1<1C strike, it is
essential that we take into account BErandeis's invelvement in the 1007

trike. Three Hoston unions--rressers Local 12, Skirt and Cloakmakers
Local 13 and tre Cloak and 3uit Cutters Local 2b--niad gzone on strike "as
an answer to blacklisting of union members established by & new manu-
facturers' associaticn.":? There were two thousand workers involved in

tne strike and tneir ademands included a fifty-hour work week and full re-

cognition of tne union.
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The full recognition of the union was the nut of the issue for

Brandeis. As the attorney for the manufacturers' association, Brandeis

38 had participated in a conference tetween union and management which had

; taken place after a number of the smaller employers had accepted the

L ip=tl tnion demands. This conference had proved fruitless. The major reason -:;‘;:3“
for this failure stemmed from the fact that "The very urinciple of the ?"_—?i‘_::

= e X . o]e}
‘closed shop' was abhorrent to BErandeis." No comporomise could be

reached, and the strike was finally abandoned.

X4
Brandeis's role in this strike, however, had a profound impact: :{-h
A
dis first contact with a labor organization, though b= AL
as an adversary, proved a unigue experience for the ‘».:
future reformer. When Brandeis was called in to negoti=- A s
ate a settlement in the zreat cloakmakers' sirike in -

New York, 1910, the backsround of labor's insisience on

jg union recognition was no longer unfamiliar tec him,b°

e encounter with labor in 1907 had ziven Brandeis a zreater understand-

ing of the yroblems wnich labor was facing. 1t also left him with a

greater compassion for the plight of the workers in the face of powerful
combinations of employers. Without this unaerstandinz and compassion,
brandeis would nave been unable to play the constructive role that he
did in tne strike of 1<lu.

The backzround of the 1°1U strike is as complex & social configu-

ration as is lixely to be founa. It is possible, nonetheless, to dissect

tant components.
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In the first decade of this century tnere had occurred a zreat

expansion of industry and commerce. This was accompanied by "increasing

iog ? " 90 W
competition and the lowering of labor standards.," New York was the
scene of this sreat transition. The large majority of garment producers

were relatively small manufacturers whose eccrnomic survival was dependent
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:i: on their ability to produce goods as cheaply as possible. As the market
vl
expanded, many of the small manufacturers became large-scale operators.
R - I'ne worker was especially hard-hit by the changes in technology which went
3 P &l
F ey hand in hand with growth. For example, "The installation of electric
L= power and the inauguration of new machines only meant that the workers,
+ « o« had to pay for the supplies, for the repair of the machines and
- for electicity, all at exhorbitant rates that amounted te 3 1/2 percent
b : : 3 — ) :
gl of their earnings.,” fhe greatest pDrovlem was the sub-contractingz of
o work; which was followed by sub-contracting. Tnis led to a demoralized
- worker. A worker whose income averaged 15 to 1t dollars a week before
'ri-' n 1
£ expenses!
¥ The situation of tne worker ana the need for improved conditions
_3::
was not totally disregared bty society. It was simply viewed from a dif-
ferent perspective than that of the worker himself, In 1905 the Universi-
ty of Missouri did a study of the clothing incustry in New York. The
- study reacted to the plight of the zarment wcrker with the following
3 zlternatives:

cociety can if it wishes reduce the tot l amount of
sweating by insisting that a minimum of conaitions shall
be maintained. It can for example insist tnat all work-
ers shall be employed for a definite number oi hours a
- | day at wages tnat will permit tne worker to enjoy & nor-
k T& mal standard of living, out in doing so we must not blind
- our eyes to the fact that enormcus mumbers will be ex-
y cluded from industry and that the numbers of the unem-

o ployed will be increased and these must be supported with
s 2 diminished income.%2

35
5 =t This would zpyear Lo be & compassionate and sophisticated response to the ‘

- - ¥ 3 - .;._ - -
- protlem. The study, however, concluded with a statement that relegated e
ig_ -
3 ) the problem of poor working conditions to that of ", . . a necessary staze ey

g _ ; Ty ot o3
= through which such classes must pass to hizher things."’
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T'ne worker found little comfort in being reassured that he was going
through a necessary stage--even though time was to prove that it was in-

deed a stage and not a permanent cul-de-sac. Historical perspective did

not put bread on his table, nor mitigate the anguish of his day-to-day
life., The system of sub~-sub-contracting, whereby a ". . . chain of bos-
ses left the worker helpless, and reduced wages to a pittance," was only
ou ; aiad

the worst aspect of the workers' problem.’ ihe worker, in addition,
lived in a world where every part of his life was dominated by the prot-
lems of his industry.

The evils of the system were many: long nours, nizht-

work, homework, irregularity of payment, charges for

thread and electricity, disregard of Sundays and heli-

days, unsanitary conditions, blacklisting of active

union men. A common sight was a worker in the evening
i carrying a sewing machine and a bundle to his tenement

for the few additional cents he would mzke in overtime,
often with the help of wife and children.¢S
[E | It is not as if the workers had, up to this point, been passive. For

- twenty-five years there had been every kind of strike. 3Such strikes in-

evitably brought in their train a large amount of irresponsible wviolence
! g

and gangsterism, 2 fact wnich did not help the image of the worker who was

committed to progress tnrough unionism.

Feeling in favor of a general strike had been mounting for two
]

&~

years previous to the actual breakout of the strike. In 1710, the Inter-

national union, holding its convention in Soston, endorsed the strike by

00 : : g (18
a vote of 55 to 10.° ihe strike committee cecided that the strike had to

be well organized if it were to be successful. [Ine strike began on July

g

-

7« 1t was preceeded by z mass meeting on June 25 at Madison Sguare Jar-

den, and by a referendum among the workers. 4U,00U0 people attended the

meeting at the Jardens and the referendum to strike was passed by 3 vote
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) of 19,000 to 600, There was little guestion that there was great support
for the strike. A major problem, however, wss the fact that the union
3 had only a total of $1,680.90 in its treasury.
3 The chief demands of the workers were:
i 1. A 40 hour work week.
"
.&'\_! 2. Minimum wagzes for week workers and
l" X minimum rate on the basis cf 75 cents
an hour for piece wcrk.
B 3. Abolition of payments by the workers
for supplies and electricity.
3 4. #bolition of sub-contracting.
’1" 5. All prices to be settled by a work
éiﬁ committee before work bezins.
2 6. Unly union members tc bLe employed
. : 97
7. Equal division of work.
- Tne union leaders had a clear understanding of the economic problems that
i were to be settled and they, without guestion, had the support of the
b workers. It was also apparent that the only power that they had was in
i the support of these workers., The size of their treasury reflected the
L U
44
. fact that they were literally bankrupt in other areas. This committment
B3
'ﬁ; of the workers woula be essential if tne sirike was to succeed. There
f‘{_ simply was no other power base,
o

The strike commenced on Thursday, July 7. The workers sought to

keep management off balance and to avoid ine possibility of mass arrests.
The strike began, tnerefore, at 2:uuU in tne afterncon. Ine workers were
constantly reminded by their leaders that the success of the strike de-
pended on their ability to maintain self-discipline and public order. ne
2:U0 starting time was an attempt to begin on the proper footinz. The
strike pegan successfully and it was immediately clear that it had the

workers' support.

-\J’J!‘ -“i‘f W '_
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Worker and employer now confronted each other. After the strike it

wonld be written about Erandeis: "He discovered during those hot days in

o S August that he was a Jew. He recognized his own passion for justice as
g : s~ o .. :
an identical spirit in the two camps." Who was management and who was
labor in this 1610 confrontation? "employers and workers alike were pre- ;th
. _ % : : " z Es e
dominantly Jewish immigrants from Germany, Hungary, Austria, rolend and fggg
; 99 sy
Russia." i\_
‘W The members of both camps were Jews. Approximately G5 percent of zifl;(af
: ; . - 2t
x the workers were Jews. [Ihe other 15 percent were largely of Italian it
: LT N
. origin. When the strike was announced, tne strike call was written in '%<.5
3o . ; . 100 5
: - Enzlish, Yiddish, and Italian. k7
b A The large number of Jews involved in the garment indusiry, and par- .
i
-5.
ticularly in the labor activities, was viewed at the time as an accident
. of nistory. A commonly accepted view, before the strike, was the follow=-
ing:
There is nothing in the nature of tne manufacturing
processes that appeals particularly to tne Jews. At the
time that they entered the clothing incustry they were
the lowest grade of immigrants and tneir particular cir-
cumstances and conditions were powerful factors in cau-
sing them to come to this country.l0l
The syntax used in this study, for example the empnasis on the "mettle
of this race," clearly dates the study. It was, nowever, written shortly
before the beginning of the labor-management confrontation ana it places
tne Jews directly in tne center of the garment incustry. It also attempts
a sociological perception. The following, then, is of vzlue as much be- .
o i cause of the time it was written, as it is for its content. 3!
. W
To-day they (Jews) centrol both the commercial and e

tecnnical processes of production. The commercial pro-
cesses present problems wortny of the mettle of this race
s1d it is not improbable that this branch of industry will

ﬁ;.rel

oYL



continue in =heir nands. In recent years, however, still
lower grades of immigrants have come in and these have

been zradually displacing the Jews in the technical pro-
cesses. » . But despite these tendencies there is every

L3 idication that for some time to come the contrelling 102
force in the technical processes will be the Jewish worker.

There is a very important point nere. The garment industry, though

ﬁ;fJ it was lzrgely dominated by Jewish manazement and workers, was viewed by
.
iﬁl. those educated sections of society of wnich Erandeis was a part, as an

&% ! industry where Jews happened, by historical circustance, tc work. It was
A not seen prisarily as a Jewish industry. The labor problem was similarly
¥ viewed as a labor problem not as a Jewish problem, even tnough the workers
?t;1 and the emuloyers were Jews. When therefore brandeis recognized the signi-
f:'_ ficance of the Jewish aspects of the strike along witn the labor-manage-
-'is ment struggle, he became aware of the fact that he was a Jew, involved

witn Jews. There was no reason, other than Brandeis's own Jewisnness

thnat made the factor of Jews vs. Jdews a vital element in seeking 2 con-

= structive solution for workers and employers alike.
Until the workers went on strike, the manufacturers had felt no
zreat need to orranize themselves to ward off tne workers' complsints.

"It was not until July 7, 1¢10, wnen they were facec with the general

strike, endorsed by botn Internaticnal and Joint Board leacers, that tne

\ad

employers formed their Cloak, Suit and 3kirt Manufacturers Association.” e

Aanagement and labor now stood, organization vs. arganization, con-

N = : 1 g X ) ey ‘3 rt
] fronting one another with srowing hostilitiy. Wwhen management received
-_‘ _é
- the list of labor's demands they immediately focused on that problem wnich
v_\

was Lo test Sranceis's skills to tne breaking

inz po

W

-

Nit. !

is was the workers'
cemana for a closed unicn shop, The response of management was adamant,

", . . tne newly-formed Clozk, Suit & Skirt Manufacturers' Association re-

jed that they would not erter a conference unless the union waived its

‘!_fl,.,:‘ ‘Liu!. £ ; LY .' |$ ‘.
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1 % : ; 1C
demand for recognition, a cleosed shop, and a collective agreement." 4

The menufacturers publisned advertisements stating their case and they

'jf{ accused cutside agitators of precipitating the strike.
-,-‘ Lator considered the demand for the closed shop to be essential,
= 3
ol S
o All other issues could be dealt with in one way or another. HManagement :'-'-'-a
L #.:_;
&! considered the closed shop to be a closed issue. They were not willing '-.1. 7]
L,_-.‘ X *1‘ :
X to discuss it. It guickly became apvarent that tnis was the issve that r "3
e would make or break the strike. Neither side was prepared to give an
- . - r".-'.:f
- inch. Lzbor wanted the closed shop. Management would not even talk to T o
; 5
e labor, if the closed shop was on the zgenda. 1t was when this cul-de- ""{é
sac was reached that Louvis D. Brandeis was orought on the scene. :'.:"
P
o A, lincoln Filene, a large retzil aistributcr of wearing apparel-- -
i
b
the Filene of the famous Foston department store--was a close friend of
2y Erandeis. He was gquite naturally concerned with the strike because of
; - ey . 105 . :
its impact upon his business. filene nad a reputation 25 a2 reformer.
- Strike leaders had asked 2 social worker by tne name of Dr. Henry Mosko-
; SR oo 5 Le . 3 _ 108
e 4 witz to contact Filene and to ask him to serve as mediztor in the dispute. N
w.i? .4
Cat Filene's response wzs 10 try to bring in his friend znd attorney. Filene's
e understanding of the role that Erandeis could play in a settlement of tne .
= {:, strike is revealing. On July 1B Filene wrcte to his brother:
i
1 am zoinz over with the idea of seeing some of the
leaders among the employers' organizations ang try teo
zet thiem to secure brandeis to represent them. If 1
fail in imprescsing them of the wvalte of this, it i
- my intention to gzet Jompern to secure EBrandeis. It
" does not seem to me to make very much difference which
L side zets nim sc long as one side gets him. 1 think he
S 2 will succeed in bringing sbout an adjustment much
3 etter than is presently possible.l( kmphasis mine
3P ] better than i entl ble.107 1 )
S di
&2 - Filene understood that Erandeis was the one man who could bring some kind

this confrontztion. When Filene approached Brandeis to
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involve himself in the strike, Erandeis refused. It was once zgain, as
had been the case with the 1907 strike, the issue of the closed shop
that bothered Brendeis. Brandeis's response to Filcne is set down by
Erandeis himself: "1 told him that I would have nothing to do with any
settlement of the strike involving the closed shop. That I did not be-

lieve in it and that I thought it was unAmerican and unfair to botinh sides."

The irony of this is that brandeis came cut of the 1007 strike with a dis-
taste for the closed shop, even though he believed that the worker had
just zrievances--the very two elements wnich were to prove essential for
the solution that Erandeis was to devise.

Filene went to New York without Brandeis, wnere he met witn denry
rogkowitz who was later tc serve as ar advisor to New fork Jovermor
Alfred E, Smith and witn Meyer blcomfield, bloomfield was &lso & re-
formist oriented lawyer. Tney found the situation to be hopelessly dead-
locked. Blcomfield came up witn a suggestion which ne sent to Srandeis

Said to lennon (co-chairman of the strike committee; and
to Dyche (International Unicn representative that there
was only one open door--to tzke a big man like Erandeis
and empower bim . . « to confer with both sides and draw
pp a fair basis of negotiations. Eoth responded hearti-
ly and suggested that I invite Mr. Erandeis and come
with him for a private talk.1l0°
It was under these circumstances, as a referee, that Erandeis zgreed to

+

come to New fork and try to do something about the sirike. It was not

simple persuasion that led to Erandeis's involvement, but rather brand- o=
eis ", . . was attracted to the strurcle by the opportunity to rut into ¥

practice sone of the ideas he had developed about labor-management re-
lations over the preceding fifteen years: industrial self-government,

mechanisms for settling disvutes peacefully, and a spirit of eguality and

ki

<y 110
cooperztion by both sides." Un July 24, brandeis wrote to his brother
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';!:- Alfred, ", . . 1 was called o New York Saturday P.M. to try to settle
- the New York larment Workers' strike., I am trying to bring the parties
! }q- into conference It remains to be seen whether my power was as futile as
v ; . 1. nlll
Bt that of the French King and his 40,000 men.
"
| " e - g j
A The inmediate response to Brandeis's coming in was one of appre- -
Al -
s ™ 2 Iy
nension, especially on the part of the strikers. They were aware of his A5l
5
work in the 1907 strike and were not pleased. -
A +
' Brandeis' past as the attorney for tne Boston cloak ]
' manufecturers wno had crushed the strike there by an .QSQ?
¥ injunction followed him like & shadow, though he himself I
had shed his violent opposition to the union shof and igég{
: looked upon his own proposal merely as a convenient .;_t%
Iiﬁ bargaining point.112 3 4
Yo ; =
2 brandeis's position in the dispute, however, wss one of neutrality. He -
i? was not the representative of either zroup. nis task was to get the two
sides together and to get tnem talking to one another.
Brandeis's basic strategy with both Zroups was to convince them that
if they began talking, a solution would present itself. Usinz this tack
- he approached itne Jeneral Strike Committes and convinced them to waive the
3
- w : e W
E O demand for a closed shop. They were to give their demands to Brandeis
—
¥ .
S and he would present tnem to Manufacturers' srotective Association. dHe
"

then sent tnese demands to Julius Henry Cohen, tne attorney for the

Manufacturers' Associaticn, along witn the fellowing letter:

1 enclose you herewith a proposal of the Joint Board
of Clozk and Shirt Makers Unions of New York, sizned by me
as attorney for the conference, witn a view to settlement
o grievances. This paper is a copy of the proposal sub-
mitted to you this afternoon embodied in the letter of
auvthorization to me, siznecd by officers of the Unions.

All of these officers understand fully that under this
proposal the closed shop is net a subject which can be
iscussed at the conference.lll

crendeis nad told the !!nion that the closed shop would not be avoided.
will

woula be "subject to the discussions in the negotiations.
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+ appeared that it woula now be possible to initiate negotiations.
On the day that the meetings were to begin, the manufacturers, believing
that they were strengtnening their bargaining position, published this

statement:

Louis D, Brandeis came here from Boston on Saturday S,
and consented to act for the strikers without compensation.
Mr, Brandeis has acted as attorney in more than a score of
strikes, in the majority of instances, acting for the em-
ployers., His opposition to the closed-shop idea is well
known, znd in retaining him, the strikers tacitly waived
their demand for the closed shop in the clozk suit and skirt
trade. The complete withdrawal of the demand was made
later upon the advice of Brandeis as a preliminary step to
the arrangement of the conference.ll5

In this statement the manufacturers were zuilty of two major errors. The v
first was that Erandeis was not the attorney for ihe workers, he was a -1
neutral arbitrator. Secondly, by publishing this statement the manufac-
turers succeeded in engendering anger and distrust on the pert of the
Union towards orzndeis. [hey were unsure if orandeis would trest their
claims with integrity. They were concerned tnat he nad ceceived them by

nis assurances of absclute neutrzlity. The Union, throuszn its president,

Abrazham C. Rosenberg, responded that they had neither retained Erandeis

as their attorney, nor had they ziven up their demand for a closed shop.
It was thus not until July 28th that the parties agzain agreed to a

meeting. The terms of tne meeting were basically tne same as those agreed

upon tefore the furer of the preceeding days. The attorney for manage-

ment, Julius Lohen, described the sessions:

in that very hot July, we sat on twe sices of a table
in the Metropolitan Life Building day after day in earnest
effort to arrive at an agreement.

By nis conciliatory tactics, Brandeis aided greatly.

e reached a peint where everything on the agendz seemed ¥
tc be cleared satisfactorily. Then Meyer London, counsel
for tne union, and John B, Lennon, secretary of the
smerican Federation of Labor said in substance: 'Having

=
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ﬁ:_ happily agreed on adjustment of all grievances, there
p. J > ?
is left only the matter of the methods to be employed
for enforcing the agreement.' And both of them asked
" for the closed shop.llf
v $25
e Erandeis's approach nad been to establish a progressive atmosphere by
%
P
& deeling with the most minor isszues first and then proceeding to the more
>
&; serious issues. This seemed to have worked well; but the unavoidable
‘;{ problem of the closed shop had to be confronted and when it was brought
o up it looked like everything accomplished up to that point would fall
e
apart. There did not appear to be any solution to the rrovlem of the
.1_-'_
closed shop. Ho one had a solution. Except brandeis!
b
,ié; "Cn the East Side the word 'preferential' slipped into the Yiddish
-
[ &
] vocabulary; bearded old men used it in excited discussions after synagogue
3 , , 5 S ‘ _— c
services and in coffee shops. The preferential union shop. This was
4 Brendeis innovation; his solution to a seemingly unsolvatle problem. The
-~
s idea of a preferential union shop, though it woula appear to be a compro-
o T2
e mise between two diametrically opposed positions, was a revolutionary
& cencept for its time. as befitting the legally oriented mind of Brandeis,
ﬁ.;f the preferential snop was a complex, but direct appreacn to the problem.
4] et e I .
B it 1s important to understand all of tne nuances of what exactly the pre-
-
-t
;? ferential snop was. Tne best explanation of this innovation can pe found

in a letter written by nenry Cohen to Meyver London. FEecause of the im-

portance of this innovstion, I cuote from Cohen's letter at some length:

The manufaciurers cannot, of course, surrender the control
and management of their lactories to the Union. In agree-
ing to tnis declaration, the Union indicates that it as-
sents, The manufacturers cannot coerce anyone into joining
the Union, to this the Unjon aszents. The manufacturers
cannot supervise the Union's business. The Union does not
ask that they should. Eut the manufacturers can let it be
known that they are in sympathy with the Union, and that as
between a Union man and a non-Union man of equal ability to
de the job, they will employ the Union man. They cannot

3 .'-.q']' \
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ask each man seeking a job to show his Union card, nor
agree to collect the Union dues. On the other hand, they
can and will (if this declaration be accepted) announce

b gt Lo all of their employees that they believe in the

« 38 Union and that all wnho desire its benefits should share
in its burdens.

: In signing this declaration, the union does not seek the
¢ ‘closed shop' as it is understood by the manufacturers.
N They seek the 'union shop' by which they mean, a shop
iﬁk where the majority of the men employed are union men,
\‘ and wnere the employer is known to be in sympathy with
the union. It is not intended that the employer shall
not be free to pick and cnoose his workers. 3ut it is
i intended that if in bad faith, he discriminates against
union men or fails honestly to give preference to union
men, then he is not conducting a "union shop.' It is
done experimentally (emunasis Conen's), for it has never
beer. done in this or any other industry. « « « but the
manufacturers can and will declare in appropriate terms
their sympathy with the union, iheir desire to aid and
strengthen the unicn, and their acreement that as be-
= tween union men and non-union men of equzl ability to
& & do the job, they will emrloy the union men.l16

trandeis nad accomplisned something that nad never beern done in this or
any other industry. He had done, as ne did in the Muller vs. Urezon case

L] a ¥
w scmething that hac become his personel art, He sclved a social problem

with the development of innovative le:al tecnniques.

The initial reaction to Erandeis's proposed solution, the rreferen-
tial union shop, was not positive. The manufacturers' official position

was that they favored the solution, but tnat tney were acting "against the

2 . wll@ : ; g
better judgement of counsel," Tne reaction of the union was not nearly

ag conciliatory. The gzeneral reaction of

tne worker was given expression
in the Jewisgh Uaily Forward which called the Brandeis plan, "a non-union

20
w120

shep with noney.

<t had apreared that the strike was well on ite way Lo settlement ano i!g

the fact tnat it nad not been settled with the preferential shop caused

tensions to rise consicerably in the community. The fact was that the
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strike was settled. All that remained was for the union men to do what

management had alreaay done: accept tne constructive potential inhering

within the new solution. It woula, necessarily, regquire a brief passaze

of time for the solution to be accepted. Muring this period of adjustment,
as tensions rose, the more prominent Jews of New York tecam anxiously con- o
cerned. They wanted to intervene for several reasons. firstly, it was

not pleasant for the social-minded wealthy Jews to have to deal with the

adverse publicity brought about by the daily conflicts invelving Jewish

- - 121, ; .
workers on the picket lines. “Secondly, was the fact that these wealthier S
-
Jews were aware of the suffering that the strike was causing in Jewish “K'%
s = § S
homes. The average strike pay for a married man was iwo dollars, and for x4

a single man, one dollar, 2 week. All of this leac Jacot Schiff and Louis
H L ]

Marshall to become invelved in the strike,
Brandeis observed sometning that was taking place for the first
time: wealthy Jews invelved in a labor struggle. And he saw this zs
working to the benefit of labor. [houzh tnese wealthy Jews were conserva-
tive by nature, they were using tneir position and influence to prodc the

manufacturers intoc a more conciliatory posture.

tinved. The continuing lensth of the strike fhieightened tensions and in-
creased pressure on both sides to accert the compromise settlement
Finally a vbasis for the acceptance of Brandeis's solution was found. Not

surprisingly, it was found by Prandeis. During the course of one of the

3

eetlings, a union representative by the name of Louis Jorden was making a

speech in Yiddish and he used the word "Forshteyer." Erandeis interrupted

"Forshteyer, a spokesman? 1 have an idea; you want a
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single representative for the workers of the shop. Why

not have the shop committee headed by a chairman? 1

believe that 1 can convince the employers that the shop

ccmmittee needs a spokesman. That spokesman, the chair-

man, can easily become the voice of the union in the

shop."123
The idea of 2 union spokesman for a snop was, of course, implicit in tne
nature of the preferential shop. What was necessary was some means where-
by the preferential shop could be made palatable to the union. The idea

f a union spokesman thus solved the problem.
Only one problem now remained. How to zain acceptance for the new

agreement from the union membersnip. 1t ultimately was recduced to a mat-

ter of semantics. Henry Cohen sugzested that the agreement be called a
2% =

"ireaty of peace.' The union representative sugiested that it be called

s

on that was to

a "collective azreement." Louis Marshall made tne sugzest

be accepted., It was to be czlled the "Frotocol of reace."

|
(75}

September 1, 1010, the azreement was presented to tine executive

board of the strike committee. The following day the two hundred shop

: . o . ; 124
¢hairmen voted to acecept it. On 3eptember 2, the agreement was signed.
A new era in labor relatior obstacle to the economic
and social develoument of the United Staters nad been removed--py Eranaeis!
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;”'; There is little guestion as to tlie reaction of the garment industry

L ad

g_ to the settlement of the strike., what is interesting is tne special per-
-

sij' ception we find present in that reaction. ". . . the (garment, industry

< in New York was so elated over its period of preace that it hailed the pro-
% tocol as a beacon for the rest of the country and took pride in the fact
that the experiment began in an 'immigrant industry' consisting mostly of

*%f' Jews."las

BT - 4 . - s N s
E Brandeis reacted to the strike in a similar way. After it was over
": - 3 s z L 'S .
e Brandeis seized every opportunity to hail the preferential shep, as siz-
naling & new era in traace unionism. A interest, however,
;_.i is the impact that the involvement in the strike nac on Erandeis's self-
Pt
= e identification as a Jew. As Urofsky succinctly puts it:
o

braneis nhad, until this time, known mainly the upper-
class Jews of German origin; now, for the first time, he
came into centact with the masses of kast kuropean Jewry.
Their idealism fired nis imagination. Compared to the
paternalistic labor relations that characterized the New
England mills, the garment industry was 2 model of demo-
cracy. workers and bosses snouted at each other in Yiddish,
znd on one occasion he neard a snop operator denounce his
employer with a quotation from Isaiah: "It is you who
have devoured the vineyard, the spoil of the poor is in
your nouses. what do you mean ty crushing my people, by
zrinding the face of the poor? says the Lord of Hosts."128

The Jewish aspects of the strike were apparent to Erandeis., He found nim-

self confronted with "Jewishness." Brandeis found nis heart and his

not in labor, not in management, but in the conflict between brother and

orother. Thrust into tne arena, Brandeis emerged with 2 new self-image,

I M "
A
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It was, at one and the same time, American and Jewish. Because of the
strike he came to realize that to be a Jew was tc be committed to the
highest ideals of American democracy. "It was a delight (for Erandeis)
to witness the understanding Jewish bosses and Jewish workers displayed
of each other's problems. In all his previous labor activity he had not

: ; 1
encountered such tolerance flavored witn a moral guality." 21

These Jews
were to have an influence on his life for which no previous parallel
could be found. "The successful socially conservative Jews whom he had
casually met during his life had not aroused in nim any sense of spirituval
kinshi?."lzﬁ
Brandeis was deeply affected by his experience with these New York
Jews. Because of them he turned nis mind to z serious consideration of
nis own Jewishness. It was not simply that he was impresse
Jews. He became impressed with the Jewish aspect of
Erandeis be=lieved that tnere was a portion in Amerdca's wineyard
for everyone. he probtlem of his era was now to make the vineyard fruit-
ful and now to share the vintage fairly. Erandeis came f{orward with an
innovative solution. whether it was the scientific brief which he devised
in the Muller casa, or the concept of the preferential shop which he de-
veloped for the gzarment worker's strike; the solutions were ingenious.
Innovation per se, however, was not enough. It had to be coupled
with a vision of wnzat it was that Americz was a&all about. Was it a
countiry wnere the needs of man would be subservient to the economic sys-
tem, or was it & country where humanity was to be the ultimate achievement

of an ever-more eificisni, wealth producing economy. Erandeis was com-

mitted to the second of these two visions. He saw the possibility of a

]

Pro: sive indusirial system, of an enlightened capitalism., He saw law

i
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as the instrument to reform thne system in such a way as to make the system

more durable. Today. we take such a belief in the roles of law for granted.

In Brandeis's day, this was shockinzly novel.

There is a fascinating element to Brandeis's Jewish evolution. He
was the son of Jews wno had sympathized with and fled from a revolution
in Europe. He zrew up in a home that respected, but was not very commit-

ted to Judaism. His major Jewish influence had been an uncle who nad
also influenced his career choice. Ey circumstance of history, ne had
moved into non-Jewish circles in Boston that would have been closed to
him just a few years later. Here he responded only in a token way to

swish obligations, however important some of these may have been. And

yet, where did this man rediscover his own Jewishness?; in a revolution

And so the garment worker's strike was the take-off point for
drandeis's Jewish odyssey. Not lone thereafter Brandeis was to have that
fateful meetinz with deHaas that was to bring csrandeis to lezdership in
the Zionist movement. When this occurred, he was accused by some Jews of
not being involved in a truly Jewish cause., How different the attitude
today! Uthers crarged that bBrandeis was only using Jionism 1o serve ais
own political amtitions. At the time of his Supreme Lourt rnomination,
however, it was evident to all that nis Jewish identity was real,

crandeis brougnt to nis Jewish identity that same integrity that

had always distinguished him. de developed z vision of the Jew's place

in America. "de came to tne conviction that only &s 2 Jew . . . could he

T
and other Jews completely play their part as Americans.” it is clear
that nis vision was shaped by the events of 1clU. ". . . Brandeis came

the Jew must fortify and enrich American




i

life by a passion for social justice, a tradition of spiritual adventure,

ssentially Jewish, and, to Brandeis's mind the profoundest need of
american demacrac;."lzo Brandeis's vision is not unigque. He believed
that Jews brought a special vision to America. To be a light to this
nation.

The question is not whether Brandeis was a Jew first or an American
first. Nor is it in which arena he made his most important contributions.
Brandeis's Jewishness complemented nis Americanism; America provided the
all homes for his Jewishness. It was only fitting that the law
should have been the keystone to his life, For tne law has always been
the hallmark of the Jewish people. dis contributions to the guality of
American life have been matchless. As Americans znd as Jews, we still sit

at his feet and drink in his words.
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