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Dl.iEST 

This thesis is an examination of the Jewish evolution and trans­

formation of Louis Br andeis . The thesis examines the early Jewish in­

fluences in Brandeis's life as well as Brandeis 's Jewish acti vities 

during this period . rhe centr al focus of the thesis is the pivotal r ole 

that brandeis's involvement in the 1910 garment worker's strike had in 

the transformation of Brandeis 's Jew~sh i dentity . The thesis , further, 

examines Brandeis's genius for soc ial and legal innovation . A factor 

wni ch was to prove decisive in the ultL~ate solution of the 1010 strike . 

I t is my contention that a transformation, a significantly height­

ened level of awareness and COllL~ittw.ent a s a Jew , occurred for Brandeis 

as a result of ni s activities in tne garment worker's strike . hrande is' s 

innovation, the preferential union shop, was the key to tne solution of 

the strike. Br andeis began to r ealize in 1010 tnat a unique relation­

ship existed between nis Jewish and his ~~erican identity and that tnese 

t wo aspec t s of his character were in narmony ..-ith one another . 

cranaeis was co~~~t~ea ~o a µro8ressive caµitalistic Amer ica . He 

sou5ht a society ~~ere tne economic str ucture would be a source of indi­

vidual enrichment and an ever - developing sense of numanity . It was to 

tnis end that ne applied his innovative skills . 

The thesis , then , traces Brandeis 's develoµment as a Jew a.,d his 

development as a social- legal in.~ovator . These t wo developments would 

complement each otner in 1010 and both would emer ge significantly 

str onger . ~ach, L~ fact , gaini n~ stren5tn from the other . 

The ·nes~s t races brandeis's Jewish faJT1ily influences . It examines 
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Brandeis's Jewish life while he was at Harvard and living in Boston , 

This L,cl~des a profil~ of Bostnn 1
~ attitudes towards Jews . Attitudes 

wh,_ch were to be of importance to Brandeis , 

Br andeis as a social- legal innovator is examined from the vantage 

point of his revolutionary br ief in the case of Muller vs . Oregon, The 

case is µlaced in its historical context and the influence that the brief 

nas had on the legal collll1lunity is discussed , 

The garment worker's strike is dealt with from the point of view of 

m!lnagement ar>.d frO!ll that of labor . The situation before Brandeis entered 

the picture is oescribed. Why Brandeis was called in ano the role that 

he played in its solution is analyzed. 

My co~clusion is that Brandeis, until 1910, experienced a progres­

sive, though low- profile, Jewish evolution; but that his involvement in 

the strike was to effect his Jewish self- awareness to such a degree as 

to cause a transformation of his identity as a Jew . n tra~sformation 

that was a necessary prerequisite for his leadership in the Zionist move­

ment . A transformation that also, because of its unique interplay with 

innovation throu~h law, would yield strength to brandeis 's belief in 

using law as a me~~s whereby a more µrogressive economic and social order 

might be obtained. 
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Ciii..?Tr,R I 

"Our Dilemma" 

"lf a man breaks away, 
can he not. return?" (Jeremiah 8:u) 

If Louis Dembitz Brandei s had merely been a gr eat lawyer and 

Supreme Court Justice, i f he had merely been amon6 the most i.Jnpor tant of 

early Zionists, if he hao merely been a source of pr ofound social and 

economic pr ogress; his life would provoke intense interest and pr obing 

re search . As his life would have it , Brandeis was all of these things ; 

and they would only serve as chapter headings . The details of each as­

pect of his life and hjs contributions bein~ as i.."lportant and as s reat in 

nUJTlber as is his stature among Jews and a:non~ Americans . 

Brandeis is not si.Jnply a figure in history to whom homage is pa id 

in passing. In a r ecent New Yor k Ti.."!les col\.lJlln Antnony Le--..,is wrote , "Many 

consider Louis Brandeis the outstana:'.ng intellect a"lon5 all Supreme Court 

Justices . He was also a great Jew, a nan of burnin; idealism and a 

1 Zionist when not ,:,veryone was. " 

Branaeis is seen nere as ne was : an outstanoin5 American ana a 

gr eat Jew. nis co~"litment and contribution to N!lerican life ano to 

Jewisn life were not only distinguished but aistinctive as well . rney 

were seµarate , fhat is to say, Brandeis was not a great America'l because 

ne was a prominent Jew who lived in America, nor was he a great Jew be­

cause h5s contributions to America wer e those of a dedicated Jew. He 

made oistinctive, yet equally important contr ibutions to both the Jewish 
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and American worlds . 

There is a problem here, a dilemma. Brandeis beca~e a dedicated 

Jew r elatively late in life. This is not to say that there wer e no 

Jewish inputs earlier . These inputs wer e there 1 but they were not central 

to Brandeis's early life . DurinJ those earlier years, it was Alnericanism, 

as defined on his own terms, which was central to Brandeis's life . And 

yet, at a certain point in nis life Brandeis developed a strong self­

identity as a Jew and a passion for Zioni sm. 

Brandeis ' s Judaism was not inconsistent with his ~T.ericanism. 

One might ask how it could be that in the early part of this century a 

Judaism whose pr LT.ary emphasis was Zionism could have been consistent 

with an equally strong A.~ericanism. This was, however, the case with 

Brandeis : 

As with e·1ery seminal figure, t.hose who follow nust take 
the pains to disentangle the various threads • •• , while 
granting the place of the great nan in 'Lhe nistor y of nis 
t:iJTle . So i'L has been witn Freud, Marx ano Darwin . It is 
no exaggerat.ion 'LO say that Brandeis deserves a ~lace in 
this com~any, and ne demonstr ates tnat consistency is not 
a hobgoblin of 5r eat minds. 2 

Why die Juaaism, with wnatever empnasis, Zionistic or otherwise , 

become µrominent in Branoeis's life and at such a late aate? ln confront­

ing this question Harold Ticktin , an attorney ni..-iself , has written, "At a 

mature age , each (Ur iel oa Costa, Tneodor Her zl and ~randeis underwent a 

'Jewish conversion' whi cn led them to extensive i nvolvement with Judaism 

in a m:i.nner totally unpredictable from the circumstances of t hei.:' ' pre­

Jewisn existence.' 11 3 Ticktin fi nds some reason for the ''Je·,.i :,,h conver­

sion" o~ da Cost a and Herzl . Concern:ing iirandeis , nowever , ne concludes: 

. •• but ~or . • Br andeis we strain to see the crucial 
cnange only to find a plank page . ~ 
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and he adds : 

And though a huge body of literature by and about Brandeis 
has accumulated during some seventy years since he first 
came into national ~rominence, to this day we are still 
dubious as to exactly how Brandeis trod the road to Damas­
cus • • • Despite the fact that ~randeis's words are 
spread upon the open record, in all his careers as lawyer, 
reformer, Supreme Court Justice and Zionist, we know no 
more today about his "conversion" than when he ener.;ed 
full b lown, as did Minerva from Jupiter's head, as a world 
Zionist leader . 5 

.t!ow, then, oid orandeis undergo wnat Ticktin has called a "con­

version" to a Jewish i nterest ? The fact is that the c na.'16e in emphasis 

in Er andeis' s life to""ards that of a str onger Jewish identity .:as not as 

surprising as it mii;ht a~pear . The seeds for such a blossominc were 

planted early in E:r andeis ' s pr e - Zionist lifP . Further, an event occurred 

in 1010 that served a s a catalist, bringi ng to full flower 6randeis 's self­

iaenti ty as a Je;; and ,.:hich led to nis active r ole as a Zion:..st . 

That event was a strike in the-, garment industry in !fow Yor k City. 

fhe relationship of Bra"!deis to the strike ano tc the ~arties involved, 

both mangement anri labor, was to pr ove to c,e of great importance . 

Brandeis 's contritution to tne ul~imate solution of the strike turned out 

to be essential . Tne sol~tion also serveo as a landmark L~ the develop­

ment of a progressive orientation towards labor in the L'ni ted States . 

More important , nowever, was the effect of the strike on Br anrtei s . It 

affected his Jewish .. 1-·arenesi:; as nact noth:ir.,; else J-,r@viously . :'nis study 

will exmr.ine the devrlop:-,enr, nf 3rannPi!' 1 ~ Jei-:isn ioenr.ity . lt ,,.-ill deal 

with t..he early Jewish e-,lements in Brandeis's ljfe, but ~os: extensively 

with tne gar!'lent wor ker' s str"i ke . "d'nat .. cts the st.r:i ke about? What was 

Erande':is ' s role in tne strike? what was the effect tnat Br andeis 's in-

volvement. ; ;j ',h tne strike was to have upon !:,randeis' s Jewjsh identity? 
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rhe path tnat Brandejs followed from his home in Louisv1lle , Ken­

tucky to n1s activity l.n the ; ar:r.cr.': wor ker' e stri l<e is also j 111!)ortant t o 

our invest:! gation . What was the roli: of Han·ard and of Boston in the 

shaping of Erandeis as a Jew ~no woulo become an impor tant Zionist ? 

There will be one other major focus : Brandeis as a social- legal 

innovator . This aspect of or andeis's legal per sonality was, as we shall 

see , essential to the role he played in t he garment worker 's str ike . 

V.uller vs . Oregon and Br andeis's role in tnat case will be our f ocal point 

here . 

The breakthr ouah in his thinkini; whi ch found exi-,r ession jn Huller vs . 

Uregon was further oeveloped in the gament worker's strike, and subse­

quently reacneo it.s optimal expression i n his Supr eme Gourt decisions . 

lt represe nted a r aaical orjentation towards the in"errelat:ionsnips be­

t ween econor.ic develo~ment and soc iety. 

The development of tne Jewish iaentity of Louis D. orandeis was 

com~~ex . ~ur ~oal , ana our dile~.na , is to cr.derstand r.ow it occurred . 



"Beginnings" 

:n 1015 Br andeis ..-as to write : "Tne suffering of Jews due to in­

justices continuing thr oughout nearly twenty centuri es is t.he greatest 

tragedy in hist or y . Never was the aggregate of such suffer ing lar5er 

!.han today. Never were the in;lustices more glar:L-1g . 116 Tnis statement 

reflects an intense concern for Jews , a sensitivity to the depth of tneir 

anguish . 

One might assume, upon reading such an iJr.J.'assioned statement, that 

its author felt an intense identification ;.;it.n the Je..-s and their plight . 

This obviously was true of the Brandeis who wrote The Jewish f r oblern: 

How To Solve It, from whjch the above passage is quoted . Brandeis , how­

ever , was neither born with such sensicivity, nor did he show any evi dence 

of it in the early years of his life . The lack of a concerr. for matter s 

Jewish in those early year s is as striking as i~ is surprising. 1n the 

published volume of his correspondence during tnis µeriod of his life , 

Ticktin has written: 

One may scan some six hunared µa&es o: letter s in Letter s 
of Louis D. Brandeis , • • • ano not a s:i.n~e reference will 
be uncovered pointing to the likel ihood of Brandeis ' s ult i ­
mate romance with Zionisrr.. The J.icture ,,mien emerges • • , 
is one of total assiJnilation into tne A.~er ican dream 
Erandeis's e&rly life seems a tr:ium!-'h of "J.11re11 over 
"hyphenated" Amer icanism, ? 

Erandeis1 s roots, however , are not quite so simply explained , H:i s 

rnay have been a 111-ure" Anericanisrn, but Brandeis cannot be perceived to 

have beer a "pure" Am<>rican . Brandeis was born on November 13, 1856 in 

Lo~isvil.~ , Kentucky . His parents Adol ph and Fredericka Demb:itz Br andeis 

5 
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B 
have been described as "cultivated Eohemian Jews . " Such a description 

overlooks wny nis ~arents came to I\Illerica . hdol~h anti Fr~der1cka Brand-

eis were, " • two ~embers of a clan of interrelated Bohemian-Jewish 

immigrants who had fled Europe in the wake of the unsuccessful revolutions 

of lbi.i8 . "o 

Neither Adolph nor Frederjcka Brandeis were personally involved in 

the 181!8 revolution , but this was not because of a .lack of sympathy, but 

rather of cirCUJllstance , for Adol~h Brandeis was stricken with typhoid 

fever when the revolution broke out .10 The Brandeis ' came to Arnerjca out 

of a fear of the repercussions which followed the 1846 debacle . "The 

Jei-s of Bonemia • •• were sub,iected to f iercely anti- Jew:.sh r iots the 

moment the Czecn, Moravian , and Slovakian uprisings began in March of 

161!6. 1111 The E'randeis ' were a.r.iong tnose, " • many thousands of :}errnan 

liberals and }erman Jews wno left tneir native lands forever, convinced 

12 
tnat constitutionalism was destined to re."llain a dead issue . " 

There canoe foWid aovocates of the Fra.nkjst movement at some point 

on both sides of the Br andeis family . But in both of these families, 

the wives r emaineo orthodox :in J,ractice . 13 rtis mother, "remained a fi rm 

believer in oeism, yet a rationalist . Her i,er sonal identifica~ion wi th 

lh Jewry wai; cultural, rather than sectarian . " rr1e nerita5e in the Brand-

eis housenclo, thou~h it may nave included the association ~~th Christian­

ity that may have beer, passed on by Frankist ~anoi"atners as well as some 

very definite freethinkin&, seems to fit into a µattern described by 

Simon Dubnow: 

In the end •hose Jews to ~+iom any form of religion is 
aljen will pref er to remain within the Jewish fold rather 
than embrace another faith . The enlightened a~ong us , 
who in the main tend toward rationalism and scientific 
positivis~, will not betr ay the covenant of Abraham out 
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of convictjon and submi t to the yoke of another rel:igion 
for the s:irnple r eason that , if the princ:Lples of the 
Jewish religion, wnich are so closely related t o ration­
alism do not sdt them, t.he sy:nbols and 111ysticism of 
Christianity surely will not ao so . 15 

The Jewish atr.:ospner e of the Brandeis household 1o:as one of an awa re­

ness of a Jewish identity, a lack of anxiety accom!J,anying that awareness ; 

but at the saroe time an indifference to r eligi ous pr actice . Louis Drand-

eis' s youth consisted of 11 , •• no forn:al religious observance, no nation-

ist leanings, no r acial- cultural int.erests &uch as a knowledge of Hebrew 

and the Talrnud . 1116 Brandeis was never \er.own to attend synagogue services 

or to participate in any other religious otservances. 17 

Brandeis's family , tnen , can be described as a Jen~sh f~~ily that 

oio not practice Judaism; but whose relationsni~ to Juaaism was not hostile . 

It was simply passive . The main concern of tne farruly was family . 

The family ...-as unusually close , =d one of the most con­
sistent cnaracteristics o!' Louis Br..noe5s 1o:ould be his in­
tense fa.m.ily loyalty--not merely nis in,1ediate !'arr.ilJ, but. 
obscure cousins and distant aunt.s and uncles woulo always 
find in niJn a sympathy and a Ariendshii; and a concern 
tnat would last until ~eatn . l 

The str on~est Je...,.is1. 1n!'luence in Brandeis's e...rly _i;·e i-as an uncle . 

:iis name was Lewis !,d~hta.li De,1bit2. . brar.deis ;.·as qcit.e close t.o nis 

uncle and could not. out nave t;een ai.:are of t.ne t ac1. of nis uncle I s strong 

attacnement to Jcoais:i: . We !':no t1,ot. :·or Brandeis•: 

Tne only :.nrc;.·o .. ck t.o traoition ,,...,5 o!'ande!s's uncle 
Lewis 1/aµhtali Dembi tz. (lo32- 1co7 ) who ireverted back to 
stric t ortnoooxy at the age of thirteer after makin~ 
acquaintance ~ith an ortnodox clasSJl'~te at boarding scnool 
in Prague . Uncle Le~~s later developed into the Jewish 
scholar of the South and bec2Jt1e an earl :y American Zionist . 
hrar.ceis was fond of nis uncle, and tnis affectior may 
nave plantea seeds o~ sy:,i~a thy !'or Zioni~~. 10 

· ncle Lewis Dembit.2. s;,oke and reaa Hebr~w and Arabic . He 1o:as, 

"r:-ofc..: - · v.-rsec :n :.ne CLltw-e o!' Jua,iism . ne had mastered its history, 
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20 ritual and theology. " He .,as, by profession, an attorney. Lewish 

Dembitz had a profound influence upon l.ouis brandeis. II it was 

largely admiration for this br illiant uncle that inspired Louis Brandeis 

to study law. ln Lewis Dembitz 's honor Louis changed his middle name of 

David to Dembitz . 1121 

The i.lllportance of tne relationship of Louis Brandeis to his uncle 

snou.ld be seen for the intense relationship that it was . lt occurred at 

a time when family ties ar~ pr imary in one's life . When we read that, 

11The families of the Brandeis brothers and Lewis Dembitz were a closely 

lmit, idealistic , intellectually self- relii...,t group , 1122 it is not sirepl_y 

of families sharing a neighborhood; but of community and groft-th , And 

1,1hen we read that, "Lewis Dembitz 1,1as a lawyer of uncompr omising in­

tegrity. His extreme moral fastidiousness kept not a few clients from 

his door, 1123 the impor t ance of the relationship between the lawyer that 

Br andeis was to become and his uncle becomes aµparent . 

One may, therefore, assu.T.e that the role tnat Judais~ flayed in 

tne lif e of this res~ ected and beloved uncle was well IO'lown to nis nephe1,1 . 

The mention of Lewis De:n~itz's name was to occur at a most Fr opitious mo­

ment later in Louis brandeis's life: 

••• (Jacob) deP.aas asked ! f Louis Dembitz Branaeis was 
r elated to Louis Dembitz , wnom oerlaas oescribed as a 
'noble Jew. ' Louis D. Brandeis said ne Aas, and asked 
denaas to explain wnat he meant . DeHaas :illllnediately 
launched into an explanation of Zionis:r. and his story so 
interested Louis D. Brandeis tnat the t 1,10 men le~ the 
station and r eturned to the house for lunch and a longer 
conver satior., 2~ 

rh:s encounter in 1012 was quickly followed by Brandeis's active 

entry into the Zionist movement . Lewis Dembitz's influence on Louis 

Br ande~s . •~us , was professional , moral , and in the dir ection of Judaism. 
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There was another dimfnsion to their relationship and t hat can only be 

ex-pressed in E~~,deis 1 s own ;Qrcs . In 1870 Erandei~ wrote to hi s sister 

Iuny, "ln honor of Uncle Leii'iS l 1
] birthday 1 send you a f ew lines that 

you may carry to him my congr atulations . 1 wish he were her e to tone me 

up a little, as l feel particularly useless on this su.r.uner y day. 1125 



CrlP..t'T~ 1Il 

"Harvard and Boston" 

Jewish Boston is young, despite appear&ices . It 
contains an unusually large percentage of well­
educated and intellectually pr ominent Jews, Its 
Jewish facilities , educational , philanthropic , 
religious and col'l.~ercial, include some of exceptional 
excellence. Boston also has its bevy of Je~~sh in­
stitutions, ••• which continue to sustain the popu- 26 lace in body and mind if not always in heart and soul . 

This description of Je~~sn Boston was written about tne ooston of 

1070. It is a ~ict1ire of a Jewish cor.:nunity so developed that its infra­

str ucture must rival that of any community anywhere in the United States. 

It ap1-ears to na\•e an im,ara stren~h and aeep roots . lndeeci , it does 

nave inwaro strength, but its r oots a.re not as deep as one might assume . 

The Eoston that Brandeis ~ounc -nen ne car:e to Harvard in lo75 was not a 

center for Je~s or Jewisn thinkin~. Jews livea in Boston, but : 

Boston was tne last city in tne Nortneast to become a 
major Jewisn center . rllthougn tner e were Jews in ~oston 
from the mid- seventeenth century, the first signs of a 
forITal Jewisn col'\.~unity did not a~~ear . •• until the 
mid- r.ineteentn century, wnen the ~irst synasoerues and 
coJT111.ur.al i nsti tutior.s were establi sned . As late as the 
1600 1 s, nowever, the entire Jewish population of Eoston 
d:d not exceed S, M , ~ost of tnem Jerl'la!l, largely neform, 
and generally µros~er in~ . In tne absence of a significant 
number of their Landsleit , • •• relatively few of the 
:.astern EuroFean Jews who began floocin _; the Atlantic 
µorts in tne lbbO' s nad been attracted to it . 27 

rhe boston of 10~5 nad a i.ositive attitude to .. c.rds Jews . "r.ebrew 

nad lor6 been a staple in the :farvard College currjculun, and f r om 1630 

on man.v Ba:, .-!.ate re~::.rients nad prjoed tnerriselvef on • heir learn:.ng in 

2c 
:iet:raic stuoies . " This sj tuation rriay strike the reaoer as unusual . 

Yet , ·:ere was an unof'rStandable , if not unique reason for this area's 

10 
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absenc e of anti- Semitism and surprisingly strong feeling for Hebr aic 

learning . "This lack of anti- Semitism can be traced at least in part to 

the old analogy of the Jews and the .i-uritans, each a 'chosen people , one 

the inhabitors of the or iginal Zion, tne other the founders of a Zion in 

the Wilderness . 11129 

A.'1 interesting aspect of the positive attitude that existed towards 

the Jews is that New England, and especially Boston , w~s not an area 

especially ~no~~ for its toler ant views. Tne middle of the nineteenth 

century had seen great reaction to...-ards "outsiders . 11 ~e find , howeve r, 

that "Jews had been in large measure exempt froir. the nativist sentiments 

of the l EuO 's and 18SO•s in New England, and t heir ' 6e~ius 1 hao been de­

fended in a number of scr:olarly and symµathetic histories . Even Her.ry 

Adams, who later held near- hysterical rac ist views , in 1680 had drawn a 

flattering portra:i t of Jews in his novel De:nocracy • ., JO 

by the turn of the century the situation of the Jews o: Boston was 

to chan6e rad ically. We ~oulo then see a reco~nizaole ~attern tnat would 

::1clude an enci ':.o the i-,ercei ved shar:.ng of a "chosen r-eople" consciousness 

between the Bosto:1ian a:id the Jew. "Anti - i."tr.i.,Tan: feelin,;: had reacned a 

clL~ax after ~~e turn of the c~ntu.ry, a na anti - se~jtism, both ienteel ~~d 

vulgar, wa s more co:i:1on :i.'1 Boston than the supposed r uri tan veneration of 

'l the Heb rews . 11
-' fhis dio :-iot occur, however, ~til relativel:r late in the 

life of tne Boston J ewish co:nmunity, and tne level o: tolerance that we 

fL-id up to this ;.,oin:, in boston was consider able :ind was to nave serious 

rair,i :.:cations for Louis :E:r'indeis. ,1s we ;;i:l djscover, it w«s i;nJ;ortant 

to ~randeis' s caree r tnat. tr..,re dij exist a :.o: erant attit uoe towards 

Jews i., f•oston . As iae from the h ir'i tanical influences, there was another 

r eason · or t he favorable atti.t ude towards the boston Jews . We find that : 
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rart of this tolerance may have been due simply to the 
lack of large- scale Jewish L-nmigration to Boston . What 
little ther e had been consisted mainly of :zer:nan Jews 
who had come befor e the Civil war, and who had assiduously 
worked at assimilation . They had been fairly successful , 
and, indeed, had µrovided a model to which pr oper Boston 
could point with pride . They had greatly acbtired Solomon 
Schindler, the r abbi of the l eading Refor m temple, and 
the Br ahmins had flocked to hear his assi:nilationist 
sermons . 32 

This , then is the Boston wher e Brandeis came to live , to study, and to 

grow. h city where the proper Sostonian was quite comfortable with pr oper 

Hebrews . A city with doorways, and perhaps even gateways , th!'ough which 

Jews could walk w:it.h dignity; not being noticed or po::nt.eo out as Jews . 

hnd it was the ~roper Bostoni2.n who opened nis door to Louis Brandeis . 

brandeis entered :farvard a~ the a5e o: eighteen . Hi s pre;,aration 

for law school foJ.lowed " ••• basic preµarat.ion in the Louisville sys­

tem and the Annen- Realschule in Drescten . 11 J3 rn-:s is not. to sui;~est that 

Branoeis nad any specific pre~arat.ion for law be:ore Harvaro. Sor was 

t.h::s seen as necessary by the st.anaards o: tne ~~~e . cra.~de:s did not 

appear to te nina-=red by sne lack o:· for:nal law education . ;. class:nat e o:" 

Brandeis , rh: lip ALcx:.nder Bruce wrote of ::;randeis : 

We \\"ere :•.,:,i~bers of the sar.ie law class a .. narvaro universit_; 
about lt. 77 . That class cont.a ined at. least two hunared 
youn~ men wno had ~raduated very ni~h in the dif:erent New 
~ngland colle~es, and wno hrtd ueen led by their unusual 
abilit:, and culture to a<iopt lan as -:.he:1· ;.rofess:or. . 
think it .rould be ad..mtted o,v ever.v surviving rnel'!ber of 
that cl~ss, however disti~;uished , tnat r.r . Brandeis , al­
tnough on~ of the youngest men rresent, naa :ne keenest 
and most subtle mind of a11. 3L 

brande's's life at ~arvard, though noted for his excellent record as a 

student, dj d not reveal any concern with t.hin ,;s Jew~sh . !'his is not sur­

prisin~. unc le Lewis De:,bitz •'3S a \\orld awa:r, i:wo:.ved in nis career :in. 

1.hP i✓.idw-, !;-. . ;;.nd Srandeis was little concerned with anyt,nins out tne secu-
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lar law that he was studying. 

The intensity of his enthusiasm for his work at Harvard crowded 

out all other interests . In 1876 he was to write to Otto A. Wehle, a 

l~w partner of Lewis .Dembitz, 

You have undoubtedly heard from othe~ s 1 of my work 
here, how well I am pleased with ever.vtning t nat per tains 
to the law, yet my own inclL1ation would prompt me to re­
µeat the sa~e to you, thougn at the risk o: ,sreat reiter ­
ation. My thoughts are almost entirely occupied by the 
law and you know: Wovon das Herz voll ist u . s .w. 
(When the heart is full , etc , )35 

fhe enthusiasm whicn Brandeis brought to nis studies, coupled ~~th his 

extraoraina.ry legal talents , made for his notable acn:.=?vements at Harvard . 

Success as a student , however , was only one element snapin5 Brand­

eis as a proper Bostonian . Branoeis's social success in Boston was 

another . It ~as at this point tnat tne attituoe of the iroper Eostonian 

to;.ards Jews ano the attitude of r r oi,er bos:.onian Je~·s to t.neir "proµer" 

coun-:.er;:,art-s in the late 1070' s and i:-. we lbou' s J;roveci to be crucial 

for Brande:s's career as a lawyer . 

Branaeis :noved swiftl:r, gracefully, a1d easily into tne finest and 

nost :.-ni,ortant social circles in Boston . rwo ;'actors :acilita·,ed this 

entry: 

h very eli~ible bacnelor ourin~ tne lJbu's , ne nad oeen 
a frequen:. guest in the "best. of ho:nes," and his success 
at the bar n:id won ni:n '1<':rrtber shi;, in so:r.e of the city's 
most excl,:sive social citadels--the Union, !:.xchange, Union 
Boar, and Dedham r'olo clubs . ~'.oreover, he !lad been na"l!ed 
to the com:ii. t tee to v'i sit the narvard Law School , a pres­
ti ~e group comµrised of those ~no met not only legal but 
social criteria as ~el! . 36 

:'here i:: Et:le ooubt that ~ranae:s 1130 foi.:.nci h::: ~ay into !..hat 

strat.a of .::oston ~ocSet.y ·.nat wo\:lci te o:· tne 15reatest. ·:alue to nis career. 

,1u:. tnis easy access was not all br;.mdeis' s doini; . "fhe important poi.,t 
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regarding or ancieis ~s that he had come to boston just in ti.me . A 5ood 

i:art of nis later fame and effec tiveness woula r est upon hi s entr y int o 

the r ight circles; access mignt nave been denied him had he arrived in 

Boston only a f ew years later . 1137 

Br andeis had easy access because pr oper Boston was not concerned 

about his Jewi shne ss . This at titude t owaros Jews wast~ chan6e and the 

reason for the change was to nave littl e to do ~~ t h Jews , even wi t h 

Jewi sh immigrat i on . The element that was to ~r eci~i tate the change was 

economic . Boston had been the center of financial leaoershi~ in the 

United States. After _,he Civil war, however, "F'inancial leadership o!' 

tne countr y had moved t o ~ew Yor k witn the r ise of the gr eat banking 

houses :.her e . ,,Jc rhe sane J uri tanical str ain tna_, had resulted in toler­

ance fo r Jews in the New i:.n~land ar ea r esultea in an unwillingness to use 

money in the new ways tnat the post-Civil war era required , This declin­

in~ role as tne financial center of the Lnited 3ta:.es occurred at the same 

time as tne new i ~~i~ration inwiaated Eoston . These new L'll!!li~rants c r ea­

ten "new oemands :o::- :iooility !'rom oelow. 1130 

rhe social ~o.s:·ion of the ola elite of Eos1.on was , :.nus, threatened 

both by pr essure fro:n b~low and by a r eal oecline of economic µower . Their 

solution Kas one of react.ion . fne.'f fonr.eci tnemselves :nto : 

a nerecitary cast.e . • • Seekin.; con:inuity over 
change , the branmins erected tne symbols of a hereditary 
societ:,--old scnools , old clubs , r.ni;lish- soundin 5 streets 
and residences, double naJ!les and so on . Horeo·;e r , • • • 
tne ~ultiplication of trusts to pr otect :aMily for tunes 
indicated that bosto:1 1 s elite had also sost its economi c 
daring. 1-iO 

.::randeis made :-iis entrance into the Boston social scene before this social 

J-ro:.ectionisM occU!'red . It was thus not so inuch Br andeis' s a ttitude t o­

wards Jews tnat opened the all- iP.portant doors to tne Boston social elite . 
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,./hen this hereditary- oriented stratification began to occur the 

doors slowly closed . Few, if any, new Jews would climb to the top of 

Boston's social ladder with such ease as had Brandeis . lndeed , the doors 

were in tir.ie to close alto6etner. 

Brandeis was not to be unaffected by the chan~e in the social order : 

Brandeis could not avoid, however , tne resentnents 
gene r ated by tne new strat::'ication. .:>ome of tne ";,ure­
blooded" members of nis club, a.l,·eady succumbin~ to caste­
consciousness, resented his ,-,resence, ,ma ni s daughters 
remembered t.hat a.ltnough they were enr olled in tne best 
private scnool in tne city, the teac,.ers always were u 
asking ;..tJich of the students Callie fro~ the "ola" fanilies . 

As the level of awareness of caste- consciousness rose ~~on6 t ne 

Boston elite and as the doors to their world c losea , Brar.deis tu.'l'"Oed to 

matters of Jewish interest . '!'his is not t.o sui ;est that BrlU'ldeis's in ­

volvement .. as intense or that there was a direct ana equal reaction on 

Brandeis 's 1 art to each action on tne i,art of tne cranmin social collll'luni­

ty; only t.nat. Branrieis did begin to be concernea wi tn Je;;ish life and 

proclems once :.ne coo:-s i::egan to close . ,,nd :.11;. t r:q tne .. :ne tnat the 

doors nad closea co;,ii 1~ tely branaeis nae a';!vcloI-co into a colllllli t ted 

Zionist . 

BranoP.iS ,,_.as invo1vec, to varyi:1,?; ae.;rees , w1 tn Je;..'isn cnarities in 

boston . He nad made a i,raci.ice of, '' small gifts to boston Jewish cnari -

ties . • ~nere is not.h~, in this , nowever, to su~·est. MJ major 

cornmittment. In 1eo5, however, Branaeis became a charter subscriber to 

the Fea~ration of Jewisn cha.:-it.ies , ~3 a mo,e~ent wnicn .. as t.o ~lay a great 

role in t.he subseq~e:it .;row-:.h o; tne Amer:.can Jew:.sn commun:i t.y. 11 ::t. te­

~an with the or~an:zation in 1ccc o: t.he Fede:-ated Jew:sh charities of 

ooston--a :~aeration in the s~~cific sense of the t.erm, :or it ,,_.as an or­

ganizat..io1i of local a,;encies, societies, and institutions. ".ui Brandeis, 
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then, was a charter s ubscriber of this seminal organization. He also 

. u5 
supported i,ne :lel:rew :ndustrial school lil ooston . 

The seeds of Brandeis ' s Zionist enthusiasms are difficult to find ; 

the r oots, however, are more apparent . The ear liest references are t wo 

seemingly insignificant items . The fi r st was his reaaing 11 • some-

thing of the Zionist leader Theodor Herzl from an article in tne North 

American Review, 1146 This occur:--ed wnile ora.-ideis was vi si ti.rig Milwaukee 

in 1893. The second is almost as elusive as tne first . ln 1607 Brandeis 

was reaaing of the !'irst Zionist Congress at basle . lt was rei:,orted in a 

memorandWTI from Stephen S. ~ise that brandeis , uµon reading of the Basle 

Congress, said to l"irs . Brandeis, "Now there is something .. o wnicn l could 

iive myselr. 1147 

Certainly Erandeis 's life in Boston , at tnis ~oint, did not in­

clude any kind of intense lionism. His ~ionist interest was very slow 

in building , ~ven as l ate as 1010 : 

•. he is said to nave ~articiFated in a meeting at the 
home of the New York banker Jacob Schiff to discuss the 
plight o.!' ~uro!)ean Jews . :ie le!'t tnis JT,eet:ng a ois­
coura.;ec :ian , hut a little later a Jewish fraternity ha.a 
showed h~~ pictures of agricultural work in ~alestine 
whicn lifted nis sµirit . Occasionally tnerea!'ter ne no­
ted refere~ces to the nistory of Zionism, yet it w~s not 
until 1c11 tnat ne sent a snall contricution in re~ly to 
a particularly moving api-,eal on benalf of Je1dsn ecigres . 4tl 

branoeis hao started, after tne turn of tne century, to be some,..-nat 

more µublic :n t1is Jewish concerns . He still , at this time, nad ;.,ersonal­

ly never belon5ed to any synagogue or temyle; but his ~erception of him­

self as a member of the Boston Jewish corn·,unity had oecome stronger . In 

1Cl03 Brandeis , 11 • • • gave one of the dedication speeches at the opening 

of tne enlarged P~ . ~inai Hospital By 1005 we see a marked 

chan~e: :or or. tne occasion of the 250th anniversary of the first settle­

rr.ent o!' ,:ews in the United States , "Brandeis praised the contributions 
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made to America by people of ' Jewish blood,' •• 
,. 50 

This sµeech, a 1,,ublic utt.erance of nigh- profile, wat a major move 

for Brandeis . Not only aid he speak publicly about Judaism, out he 

spoke out of a sense of Jride . 1n this speech ~randeis stressed the fact 

that the high ideals of citizen participation so dear to a democracy were 

first proclaimed by the Jews , Further, he declared tnat Tnanksgiving day, 

tne day on 1·ihich nis speech was beins delh·ered, was an appropriate ti.!Tle 

to celebrate anniversary of tne Jews co~ing to ,unerica, Sl The fact that 

Brandeis was oeco~ing intimately co~cerned with the role of Jews in the 

United States and tne plfoht of Jews generally can be seen in a letter 

which br~,deis sent to his father shortly after ne del5vertd the speech: 

:.ear Fatner : 1 enclose nanuscript of tne substance o~ what 
l said at tne New Gentury Cluo banquet, out of tne cele­
bration apropos the 250th Anniversary of the Jews . I am 
inclined ~o tnir.k tnere is more ~o nope for in the Russian 
Jews than from the Bavarian and other 3er~an . The Rus­
sians have idealism and r everence , 52 

lt is r-1.--ar that Bra,de:is was developin.; a new kind of Jewish con­

sciousness . rle was oeconing more aware and more public . rnere is a 

subtle quality suffusin,s tnis letter . brandeis is keenly awar e of a 

vital difference oist:n,;uisnin~ }erman from tne Hussian Jews. nere was 

brandeis tne classic ex.a:r.)Jle of tne )E'r nan Jew ,mo 11aa been remarkably 

successful in sec;;lar i-~'Tlerica; a t'lan wno nad found eas.v entrance into a 

res~ected profession and into tne proper social circles; a man whose own 

Jewish inentity nad not as yet become ~renounced ; a man who , eAcept for 

compassion anti r es~ect for a dear uncle and occasional co~cerns for Je~"is~ 

µroblens , nao become to al: intents and ,..urµ.:)ses tne ;:,roper Bostoni an . 

And tlli s l:lrandeis no,. finos nope in t-ne ltussian Je~·s! They, and not the 

le::-r.ar. ,J,,,.s have 'ideal ism ano reverence . 
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Ano so here we find that the seed has begun to take root-- a r oot 

that was to find ~ood soil in the 1~10 garment worker 's strike when in 

dealing with both uerrnan and Russian Jews he was impelled to blend his 

own sense of idealism ano reverence with that already deeply :iJ:lbedaeo in 

his Jewish heritage . 

The key to Bra.~deis's success in the garnent worker's strike was 

his ability to integrate his personal idealism with a vision of pr ogre s­

sive and economic development . lt is essential, t.nerefore , to exa.-nine 

more fully &ra.~deis' s concerns , skills, and innovative ideas wnich r::aoe 

such an integr ation possible . 



C!W-TER. IV 

"The Law, the Lawyer, and Social Change" 

Many of the sSJT1e fo rces that led to str atification and reaction 

among the Brahmins of Boston were at work in differing ways throughout 

the country. The post-Civil War era was a ~eriod of great econoru.c 

6rowtn . A i;rowth tnat would have L~~ortant long- range consequences for 

the country; but wnich createo significant short- ran6e problems . It was 

an era that challenged a i:randeis to transform tne f,roblems into i,r oirress . 

!n ooL,g so Brandeis was :o develop an ayproach to social f,roblems w1th­

out wnich he could never nave resolved the gar;,ient worker' s strike. Tne 

event which was to initiate the flowering of Branoeis's Jewish identity . 

The first decaae of the 2utn century in the United States was a 

time of ramp~,t capital.ism, caµitalism which even the capjtalists them­

selves understood only vagl,ely . The relative situation o~ the capi talist 

and the worker in tnis new worlo is described by Dr . t~lis ftivkin as fol­

lows : 

~r.e =~-0 :'l!'la of tne capitalist classes :s ~irrored 
~, their reaction to tne rise of tne ind~strial prole­
tariat . This ,µroletariat was tne child of industrial 
ca;.i tali s:n. The ant.agoni sm between worker and industria­
list, r,-oteo .n tne orive o:' tne ca;,it .. list for :-rofit 
and tne worker for subsistence,_ lee to bitter ano intense 
conflict, an~ to explo:tat:on. ~3 

5ranoeis entered law scnool and became a lawyer at a time wr.en the 

rela~ionship of tne wor~e:r to the ca~italist systen was not clearly per­

cejveo. Toe men who ~laced Lneir mark upon this new era sou6nt to use 

any ~ea.~s ~o~sible to frotect their sources of :-rotit and t o keep that 

profit r An;. The workers, JS well as the state were sinply instruments 
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chaotic gowtr1 . 

rhe era t hat opened with A~pomattox saw an economic 
gro .. 1;h unparalleled in human hi story, but a growth whose 
benefits were unequally distributed . While 'captains of 
industry' like Andrew Carnegie anci John D. Rockefeller , 
or just plain thieves like Jon Fisk or iJ>aniel Drew, 
r aked in millions of collars, f.:irmers sa.w their mar ket s 
r estricted, and urban laborers lived in horrid slu..,.,s at 
bare subsistence levels. Sh 

Nothing seemed ir.~r e natural !'or these "captains of industry" tnan 

to use ever y means at tneir Cli sposal to accur.ulate i;ealth . fhey at tempted 

to use--and :iiisuse--tne government and tne courts t.o advance tneir cause . 

Legislature s and the courts µrotected the inviolability of property and 

of contract--includi.rig the f reedom of 'I.Orkers t o se·ll tneJ r later power at 

the 5oinr nar ket r ate . me varj ous brancnes of !'ed.eral, state and local 

governr.ent tended to r e?-ard t ne se pr:r.c:iples as sacrosanct . Tne t. ir.e !'or 

hu..,ane le ;isl ation and cnurt decisions had not yet ;u-r:ived . As ~!elvin 

t:r ofsky notes, " .•• r eactior: by tne courts to social 1-.'elfare prograrr.s 

and labor legislation was no: a case of !lncor:scio~~:, :~norant re.iect1on , 

' t . 1 ' b · • t b1 • ' tl ~.11e propert•eo' "sas . 115S ou a ae_i erll.e p·c,:re.r1 1,0 es a _1sn perJ!'.anen y • ~ L' . _ 

Alt.hou;;h tne work in; man was looked u1-,on as ra\.' labor poi;er, a 

snift in the climate of opinion was becol'!ir.~ i,,ercepiible as tne wnole 

faerie of worker- Cai italist relationships u.~cerwent. rad:cal s~ructt.ral 

cnarige . 

As the ecoi.o;,,y shif ed to mass µrorluction , tne 
infor:nal pr otleIT,- solving tecnniques of t,ne past 1-.'ere no 
l onger adequate . !fo lonser were work .. r s skilled artisans 
who kne1,1 their employer personally .s.nd strove toward the 
same ,;;oal. t,c ior.~er was com;.f!titior, lci.r!;el:: a :>iatter o:' 
tir.y co~etit:ive u.•Tits aosorcdnf a s:iall shar e of t11e 
rr,arket . 5b 

Cr, ~t.ive Minds and hun:ane hearts W• re i-:pelled to search for con­

~t.r .. c:::ve solutions to these pressing problems . 
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Brandeis under stood the nature of the p roblems of this industr ial 

a~e . He understood the new situation of the worker . He possessed a 

creat~ve mi."ld and a humane heart . He brought a unique defjnition of 

democr acy to describe the worker' s situation : 

We must also remember that we are working here in 
America upon the problem of democracy, and we cannot 
successf ull y 6r apple i.ith the problem of democracy if 
we confine our efforts to polit ical democ racy . ~mer i can 
develop~ent can come on the lines on which we seek it, 
and the ideals \;nich we have can be attai."!ed , only if 
side by side with political democracy co:nes iriaustrial 
democr acy, 57 

Brandei s was awar e of the relationship between economics and poli­

tics . Tnis , of course , is important and Brandei s stateo the froblem 

clearly. 3randeis' s contritution, however, was not that he ur.der st ood 

the pr oblem, but r a ther, that he was able to do somethin~ about it . 

Brandeis believed that it was possible to bring about pr ogressive 

change . He developed an innovative approacn to nis courtr oom activities; 

and, in doing so he accomJ,li shed two :.hings : he successfully facilitated 

social cnange without inhibiting economic ;.;row1..h , ar.d he es1..ablisned in 

i)is own mind that one could solve mooerr, 1-roblems 1'iith innov&.tive soh:­

tions . An element essential to nis success in the garment ;,orker• s strike . 

3rondeis 's contribution took place within the framework of a speci-

fie case : Muller vs . Oregon (20b ~. 5 . ~12 loOo ine case actually in-

vol ved a sim1,-le issue . The state of vre i;on recently passed a law which 

6r ounds tnar. it. conflicted ~:itu on .. of the ri_;ht.s helc tc be sacr ed at 

tnis time : the ri~ht of a worker to f r eely enter into a contr act with an 

employer . The µoint ner e being tnat if a woman was restricted in the nurn­

ter o:· tic-•~rs she "as JJermitted to ;;ork , she was restr:icted in her absolute 

fr1>eoo:,i to contr act for her labor i,ower . The point of the Or egon law, of 
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course, was that a ten- hour working day ~as the limit of what the state 

considered to be a humane wo1·king day . The right to contract was con­

sidered to be guar anteed by t he Fourteenth Amendment. The test case was 

brought by an °mployer, vis a vis a laundry worker, and against the state 

of Or egon for its ten- hour law. 58 

This legisl ation was paralleled by similar legislation in ~everal 

other states . The outcome of the Muller case would , therefore, be of 

national L~~or tance . A preccrsor to the current citizen lobbies was the 

National ConsUJller I s Lea!;Ue . The Leas11e was led by Mrs . rlor ence Kelly 
c:o 

and Josephine Goldmark , the sister of Br andeis ' s w:ife . ~ r.rs . Kelly and 

Mi ss Golcir.1ark hoped to get the most. skilled legal :nind in tne co•.mtr y to 

defend , on behalf of the Oregon stat.e' s attorney, ~he state o~ Oregon. 

They sought out Joseph rl . Cnolate , Chelate declined their invitati on to 

take the case on the ~ounds that he could not see any reason i,.·hy "a big 

husky Irishwoman !'nould not work more tnan .. en nou.rs a day if sne and 

her employer so ce~ired. "6c This same lawyer );-.ter went on .. o desc r ibe 

the incorne tax as "a comm\:.!1ist mar ch on private property . 1161 

Once the:,· nad been tw-ned down by Cnolate, 1.hey t-;.irned to Brandeis 

as the logical choice . Branoeis agreed witn tne proviso .. hat ne be for­

mall y invited by the state of Oregon t0 act on its behalf , Once the in­

vitation nad been offered, Brandejs began his work on ..-hat was to be 

1 d .b II l . . al . . f .. 62 ater escr1 eo as a r evo ut1onary soc1 ano economic c;r1e . 

Jt was this brief that revealed Brandeis ' s i.r.novative mode of 

~roble~- solving. The iMovation was quite simµle , but , by the standards 

of 1000 , not at all apparent . What orandei:; did was to draw on factual 

soc:i.aJ ,·at.a t.o ar,:-Ue his case . Scientifically µ:recessed data was counter-

7 
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posed to legalistic r easoning; empiric r eality to abstr act legal cate­

~ories and pr inciples . 

Brandeis had stated , "A judge is presumed to know the elements of 

law, but there i s no presumption that he knows t he facts . 1163 Br andeis 

covered the l egal µart of the brief in a few pages . His sister had 

~athered the 11econoMic and social data showing the evil of lon5 nours and 

the ;,ossible benefits from legislat ive li.Jllitation . 1164 The final brief 

contajned " t wo pages of legal citations and over one hundred pages of 
6 ' 

labor statistics. 11 > In January 190b, rlrandeis a}-li:;eared :'or his oral 

presentation. The dramatic nature of tnat occasion is descr ibeo by 

Alfred Lief, "ln the silence of this solemn chamber the dry bones of 

legalism rattled; a oead nand tried to shut the court against the living 

world . Brandeis swept aside the se arcoaisms ano pr oduced a picture of 

the nazards of modern industr ialism, 1166 Brandeis was concerned that the 

court would not pay any attent ion to so detailed a brief , A month later , 

however, t.ne coi.:rt upheld the Oregon law and the presiding .iuoge even 

went so far as to r.ention Er anaeis by name in nis oecision--a rare de­

~•arture :'ro:n ,-1uaicial precedent . 67 

The revolutionary nature of wnat :irandeis nad done by :introducing 

s~cial facts into tne courtr oo~ cannot be exa5gerated . The brief itself , 

by any measure, was revolutionary . "For decades, reformers, lawyers, 

and scholars have lauded Brandeis 's 'radical ' brief, • • • 1108 But of 

even sri:ater iJilµortance 'h"as the contribution that brandei s nad made to 

law, t.o const.i tutionalism in this co-.mtr y . " . • • the real br illiance 

of the Erandeis brief lay in its attempt to harmonize the law with the 

need for sncial ? r ogres~ . rhe great str ength of the law i s i t s proximity 

and relevance to ljfe , anc in ' Muller' Branoeis pr ooded the law into the 



23 

60 
first step on the r oad back to that relevance: . 11 • The great need of the 

law to be µrodded at this time and the importa~ce of this case in bring­

ing that about was expressed by Felix Frankfurter : 

At a time when our constitutional law was becoming 
danger ously unresponsive to drastic social changes, 
when ster ile cliches instead of facts were deciding 
cases, he insisted •• • that law must be sensjtive 
to life , And he preached by works more than by faith . 
By a series of arguments and briefs he created a new 
technique in the presentation of constitutional 
questions . Until his famous brief in Muller vs . Or egon , 
social legislation was supported by the courts largely 
'in vacua' - - as an abstract dialectic between "liberty" 
and "police power," unrelated to a world of t rusts and 
unions, of large scale industr y and all its implications , 
1n the Oregon case , the facts of modern industr y for the 
first time, adequately marshaled be:ore the court . It 
marks an eooch in the dis osition of cases ure sentin t ne 
most imoortant constitutional issues . Emphasis mine )70 

Brandeis was to br ing this same approacn to his ~~ rk on the Supreme Court . 

Frankfurter was to wrjte of Brandeis's Opinions , "They reveal an or ganic 

consti tutional phi losophy which expresses his resµonse to th0 deepest 

issues of society. 1171 

The Muller case eventually reached "the SuJ:•reme Court . The Court 

upheld the ccnstit~t:onality of the Oregon la~ and de facto affirmea s imi­

lar la;is in oti1er st;;tes . 72 fhe case ;;as clearly a dctory :or a new kind 

of social µr egress iI1 a new industrial era . 

:tis clear that Brandeis ;;as very pleased with tne decision in the 

l~uller c .. se . lt was a vjctor y for tnose refcrn.ist :.deals w::.th 1-:hich Bra.."ld­

eis closely idt~ti :ieci . l t is :ir.:~ortant , ooth for an understandinb of 

this case ol'ld the garme~t wor ker's strike, that Br a."ldeis's concept of 

reform be seen for what it was . Brandeis was from the t r adition of 

II the lea11ers of past refor mist causes (wno , had not been lower - class 

radicals, tu~ middle and upper-class ;,rofessionals and businessmen • • • "7 3 
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Er andei s did not consider himself to be a radical , but r ather , a conserva-

tive : 

1n this milieu, tr.erefore, to be a r e .:ormer was to be a 
conservative in the Burkean sense of the wor d , witn a 
belief that the best way to pr eser ve society was t o build 
upon whatever was good and usef ul, and improve whatever 
was bad . 74 

This was t he r eforrnist f ramework from which Erande:.s perceived himself 

to be working. This is exemplified by a letter he wrote to Henry Morgen­

thau, Sr . in 1906. Speaking of some ,. rominent bankers brc.11deis wrote , 

11All of these gentlemen ou6ht t o understano that true conservatisrr. in­

volves progress , and that unless our financial leaaers are capable of 

µrogress , the institutions .d1ich t hey are trying to conserve, will lose 

their foW1dation . 1175 Brandeis' s a)J}Jroacn to and !JOSitive feeling for 

re.:or JT, djd not arise out of hostility t o the capitalist system but rather, 

out of a dee~ committment t v the s1-irit o.: free enter )Jrise . 

He frequently tried to impress u1-o~ the businessmen 
witn whom he came into contac t that the preservation 
of f ree enter prise r ested not on r ut hlessly cr ushing 
those who opposed them, but by recognizing their le­
gitL~ate srievances, and then cutting tne ground out 
from under tnern by cor recting tne~e ills voluntarily. 76 

orandeis ;.-as, therefore, 1-leased .iith the kind of r e.:orn, that 1".uller vs . 

Orego~ ex€1!1µ1ifiea because the economic system that Br endeis sufported 

and the ideals that Erandeis believed to be implicit in that system, woul d, 

thereby, be enhanced . 

Not onl.v was tnis a vi.cto:::-y for r ef or mist ideals, but it was also a 

personal victor y for .Erandeis . On February 26t n brandeis sent to i:.dward 

Filene a copy of an editor ial that had appeared the previous day in tne 

:Jew York c.vening J-ost . fhe ec.:. to rial said that tne aec isior. in .-'.,:.llt:r vs . 

Oresor. -..a.:- ";.. victory of vast im1-ortance for ;,en and women workers through-
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77 out the country. '1 The editorial praised Iirandei s' s unique preparation 

of the case . It supported the decision on both economic and on mo1·al. 

grounds and concluded by stating that the decision would, " . • hearten 

those workers tnroughout the Union who are endeavoring to save to the 

76 country its working men and women . '1 

What is important for our thesis is that orandeis was successful in 

Muller vs . Oregon in demonstrating ho,, innovative thinking could solve 

the problems of the new economic era and in establishing a causal relation­

ship between social and economic phenomena . Branceis found not only per­

sonal and professional success in such solutions, but also harmony with 

nis F,-nHosoi-•hic stance. Srandeis haci lon!: recop, ized that a unique re­

lationship existed between social and economk µrotlems, b-.:t it was his 

brief in ~!uller vs . Ore gon t hat nit ui-on a method wnerety, through the 

courts, positive steps could be taken to enhance that relationship on a 

broad level : 

The triUll'~n of Mu:ler is tnat the Court began to 
recognize what brandeis had always ~reached: that the 
life of tne law lay not in dusty yrecedents or in syl­
logistic reasoning ; that the society woulo not be saved by 
tryi.ng to freeze one moment in its nistory; but tnat the 
law ana social needs had to go togetr.er. 7~ 

The gi..r.-,ent worker I s stri Ke was :.o SE-rve as tne key to tne. flowering 

o," Bra."ldeis 1 s Jew:isn ider.tity . If i:lrandeis wa;; ~o nave success in ciea1ing 

with that strike certain elements would have to be present . Brar.deis wo~ld 

have to have a positive and j.lrogressive attitude towards both the worker 

anc nis employer; as well as the system tnat brou5ht tnem together . rn1s 

he fo=o in nis "conservative" free- enter~rise J.lhilosophy. brandeis would 

ha¥e to c e convinced chat the problems o: tne new econo:nic era could be 

sohreo c,;· :rl' cvative thinkin5• Tnis he ;.roved in ~Idler vs . Ore5on . And 
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finally, Erandeis would nave to br ing to his ~ork in the strike a compas­

sion for the hUr:tan beings involved . fnis compassion nad oeveloped with 

his slowly growing ~wareness of t he historical plight of the Jews . It 

~ould renain for the strike to bring Brandeis to a full awar eness of the 

semintl role . 

The success of Mull er vs . Oregon, then , was an essential key in 

Brandeis ' s Jewi sh evolution. 



CH.AJJ!l:..R V 

"The Garment Workers ' Strike" 

Un Vctober 7, 191,1, Justice Felix Fr ankfur ter stood at Erandeis ' s 

$raveside . He be5an his oration with the following words : 

Two dor.i:inant sources of our culture are Hetr aism and 
rlellenism. They expr ess the intellectual and moral 
:impulses of man . Not often nave t.hese two streams of 
Western civilization been so haµ~ily fused as they were 
in t-he g.rea t n:an whom we are bicidin6 farewell , bO 

On October 23 o: that same year, The Modern World in St . Louis said of 

Brandeis , "He r ejected the attitude of those who desire that Jews should 

stay in the background and should not. aspire to rise in -,he ,.rofessior.s . 1181 

Si r1aar t r ututes could be fowid in 6Yer .v newst-aper anci journal in the 

United States. The important point about all o: tnese tributes is t-hat 

tney viewed brancieis as siJTlultanGously Jew and 1-_>nerjcan . :'his is remark­

atle ,men one consider s ihi:t t he magnitude of n:is contribution to United 

States Constitutional law--the kind of contribution which mi ~ht have been 

ex-pected to overshadow any other . 

Lest one ;.t-tributec t.Lese accolades to -:.ne exa5,i;er at-ior. of eulogies, 

ne need orly turn back to ~he celeoration o: his seventy- f:fth b:irthcay, 

while h~ was still sitting on tne Supreoe Court . jre~tin·s ~oured in 

:ro~ all over the land . !'hey, like the eulo£ies str~ss ._he fusion of Jew 

and "meric ;;.n , !'m~s, Her~ert rioover 1 then i'resident of the L"ni ted Stat~s , 

wrote to him: 

.·'.rs . Hoover and l wisn t.o be early in conveying t.o 
you our warnest con';{l'atulati ons on your seventy- f i fth 
birthday. It is not necessary for us to remind you of 
tne many satisfactions which have crowned your public 
service and that you reflect a heart and mind which have 
made t he nation your debtor . 

27 
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~ven during your service as a menber of the highest 
court in the land you have found time to give service to 
the advancement of the Jewish homeland and 1 have no doubt 
this nas br ou6ht na~piness ano comfor t to thousands , 82 

It was not the j.Jublic world alone that acknowledged Brandeis ' s special 

contribution . No less a leader in Jewish affairs than Ste~hen S. Wi se 

also wrote on the occasion of Brandeis' s birtnday in 1032 : 

ln thinking of the seventy- fifth bir thday anniver­
sary o!' J"Jstice Brandeis I go back to the custom and 
speech of the rsab1ists, "This is a day wnich the Lord 
hath made. Let us be ~lad ano re_ioice in it . " The day 
that gave Brandei s to this countr y and to this people 
ought to be a day of ni;h rejojcing • 

• • • who can th:nk of Louis or andeis without 
rising to the hope that someth~~6 of his own spiritual 
quality mignt pervade the leaoersh.iµ of American Israel. c3 

Herbert Lehman, then Lie~t.enant- .lo·;ernor o: Ne..- fork . stated the charac­

r,er of £randeis when he sim!-lJ sa:.d, ":le is bo;;h a "Teat .o\i,:erica:1 and a 

b4 yeat Je·,:. " 

It is clear trat the leadersn:~ o: tr.:s co~r.~ry, botn Jew'ish and 

c i vie , had come to accept and take J,ricie in brandei s .;s a Jew and as an 

American . Jei-.-ish i..;U ... li ::.ies were not. merel._v ascrib.;11 :.o Iirandeis. i:.y 

1016, Brandeis nao tlf:'co~e a public, articula:e, and ~rouo spokesman for 

Lhe Zionist move:11,em, anci for Juaaisrr.. Brandeis's at.titude and compassion 

for Jews, as well as nis o~~ pride as a Jew, can be seen in the following 

passage which is taken from an aodress given at a conference of the 

!1enorah Societies in 1010: 

ls l"o·, :.he ,i.,ws' inoo;,;itabl., ;rill--•ne r,o...-Pr wn:ch 
enables the.-,, to resist temptation and, fully utilizing 
their mental capacity, to overcome obstacles--is not 
that quality also the result of the conditions under 
wnich they l ived so long? To : ive as a Je~• durin5 
centJ.ries of ;>ersecution i.-as to lead a constant. struggle 
for existence . That struggle was so severe that only tne 
fittest. coulj st:rvivc . Survival was not possi ole except 
wnere there was a strons will--a will both to live and 
to live as a Jew . bS 



Between the end of the first decade and the m:LdcJ.e of the second 

decade of this century , Erande :is had clearly gone through an identity 

transformat,ion :in so far as his attitude to'k'ards Jews and Judaism were 

concerned . It wa!:n 1 t until l SoS that Er andeis had associated himself as 

a Jew with any ma,ior public activity . Ye t at tne end of 1012, Brandeis 

,:as involving himself i n Zionist activities . Somethin; must nave hapµer.ed 

in those intervening years that s et t he s tage f or the meet:ing w:i tn Jacob 

deHaas in 1012, which sparked n:s Jewish consciousn,~ss and wnich drew him 

to the Z5onist ideal . 

Ther e was indeed a !,;ivota l event wnicn proved to oe the watersh ed. 

That event was tne 1010 garment wor ker' s strike . 

Tne 101u iar~ent worker's str ike was one in a ser: e s of Labor up­

heavals " hicr, snook tnis ccuntr:r in the first deca:fo of this century. 

:t was thi;s no isolated event . lt was of suc h impoi0 tance that i t ca;ne to 

be known " in the nistor y of Jewisn labor as tne 1Gr1,at UpneaYal. 11166 :ts 

i."1?0rtance does not lie in the fact -.hat it :involved as many people as it 

did ; but r a t ner , tnat it was overcorr,e , and that it 1;as oYercome in a p r o­

~essive way . 

And it was Brandeis who was tne way f!.nde r . In order to ur,oer sta.'1d 

now and why 3randeis was able t.o do ;.hat ne did ir. tne 1 c1c str2 ke , it is 

essential that we take into account brande:is's invo:Lve,ent in the 1007 

strike . Three costor uni rns- - rre sser s Local 12 , Sk:i rt and Cloalcmaker s 

Local 13 and t;:e Cloa.\l· and .St.it '.:ur;.t.ers ~cal 26- - rrn.a ;one on strike "as 

an an~·--!" to blacklis~in~ of lli:fon members esr;.at-lished by a new nanu-

,. t I • t• ,,07 ~ac urer s assocJa 10n . There were two thousand workers involved in 

tne strike and their aemands includeti a fifty- hour work week anci full r e -

cognjt:i r o,. tne 1.-nion . 
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The full recognition of the union was the nut of the issue for 

Br andeis . As t ne attor ney for the manufac t ur ers' a ssociation, Brande1s 

had parti~ipated i n a conference oetween union and management ~nich had 

taken place after a nilll!ber of the smaller employers had accepted the 

~ion demands . This conference had proved fruitless. The ma j or reason 

for this ;'ailure stemmed f r om the fact that ''The ver y principle of the 

' c losed snop ' was aonorrent t o Erandeis . 1188 Ko col"!poromise could be 

reac~ed, and the strike was finally abandoned . 

Brandeis' s role in this str i ke, nowever, nad a profound impact : 

rlis ~ir st contact with a labor or 6anizati on, t hough 
as an adversary I proved a ·.1.n:que experience for t11e 
f uture reformer . Wnen Brandeis was called in to negoti­
ate a settlement in the sreat cloakmakers' strike in 
New York, 1910, the back.;P'o.md o:' labor' s bsistence on 
union r ecoi?;nition wa s no lon6er unfaniliar to nirn. bc 

r11e Pncounter .. i.tn labor in 101)7 haci 5iven or andeis a greacer under stano­

ing of the ;, roblems wnich labor was facinp;; . l t also le:'t hi.r1 w'i th a 

gr eater compassion f or the ~light of the workers in the face of powerful 

combinations of employers . Without this u.~oerstanoini ana compassion , 

brandeis would nave hPen unable to play :he constr uctive role that ne 

The backsrou.~ci of tne 1c1v str ike is as com~]ex a social configu­

ra;ion as is li"ely to be fo11110 . :tis ~ossible , nonetneless , to dissect 

it , ana exa:iine its imµor tant con~onents. 

:n :.h1;: :'i rst oecacie of th:is centi:.ry tnere hao occ'.lrr en a .;rea· 

ex;,ansion of i.l"dustry and C0..'!.'1er ce . This was accompanied by "increasing 

O(J 
competition and the lowerinJ of labor sta.,aards . " New fork was- !'.he 

scene o~ this ~reat t r ansi~ion . The lar ge majority of &arment pr oducer s 

;;ere rela ti·:ely small man.ifacturer s whose economic survival was dependent 
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on their ability to pr oduce goods as cheaply as possible. As the market 

eXJ,anded , many of the small manufacturers became large- scaJ.e operators . 

Phe worker was es~ecially hard-hit by the changes in t echnology which went 

hand in hand with gro...tn. For example, "The instaJ.l ation of electric 

power and the inauguration of new :n3chines only meant that the workers, 

• had to pay for the suppl ies, for the repair of the machines a~d 

for electicity, all at exhorbitant rates tnat amounted t o) 1/2 percent 

of ;:.neir earnings . 11 91 n,e greatest pr oblem was the sub- contractin5 of 

wor k; which was followed by sub- contracting . Tnis led to a dernoraJ.ized 

worke::s . A worker whose income avera~ed lS to l o dollars a week befor e 

expenses! 

;'he situation of tn~ worker ana t1,e need for :_.'T,i,roved conci:i tions 

was not totaJ.ly disre,sared l::,y societ.r. It w.:is si..-n:;.ily viewed from a dif­

f erent persi,ective than that of the wor ker ~imself . In 1005 t he Universi ­

ty of t-'.issouri did a study of the clothing inaustry in :~ew York . The 

study r eacted to t~e ~lignt o: the 6arment worker with the :ollowing 

aJ.ternatives : 

~ociety can if it wishes reduce tne total air.cunt o: 
sweatins b.:,• insisting that a mini:n\llli o:' con:iitions s:-.all 
be maintained . :t can for exam~le insist tnat all work­
ers snall be emµloyed for a def inite numter of nours a 
day .,:, w,qes tlla~ -;;ill per mit tne -;;orker to enjoy a nor ­
maJ. standara of li,•ing , nut in ooin ,; so w,; :nust not blind 
our e,ves to the fact tnat enormous mumbers will be ex­
cludeo from inoustry a~d tna: the numter s o: the unen­
ployed will oe increased and these must be suµported with 
a dil'linish~d income . 92 

This would ap1 ear to be a compassionate and sophisticated response to the 

!Jrotler,, . The study, nowever, concluded with a statement that relegated 

t ne µroi:ilem o:' ! oor workin ~ cono:.tions to that of 11 • • • a necessary sta?e 

03 throug.'l ,;~::.ell such classes must ~ ass to hi6her t.hin,;s . " ' 
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fhe worker found little comf ort in being r eassured that he was going 

through a necessary stage--even though ti.Ille was to µrove that it was in­

deed a sta5e and not a permanent cul- de- sac . Historical µerspective did 

not put bread on his table, nor mitigate the an~ish of his day- to- day 

life. The system of sub- sub- contracting, whereby a " ••• chain of bos ­

ses left tne worker helpless, and reduced wages to a pittance," was only 
Ou 

the worst as~ect of the workers' problem. ' fne worker, in addition, 

lived in a world wher e every part of his li:e was dominated by the pr ob­

lems of his industry. 

fhe evils of the system were manf : long hours, ni 5nt­
wor k, homewor k , i rregulari t y o: payment, char5es for 
thread and electr icity, disregard of Suncays and holi­
days, unsanitary conditions , blacklisting of active 
union men . A comi1on sight was a worker in tne Pvening 
carrying a sewing machine and a bund.J.e to nis tenement 
for the few additional cents he would make in overtime, 
often with th~ help o: Aife and children . OS 

It is not as if the workers had, up to this ~oint , been µass ive . ?or 

twenty- fi ve years there had been ever y kind of str ike . 3ucn strikes in­

evitably br ought in their train a lar~e ~~ount of irresponsible violence 

a."ld gangsterism, a :'act ,:njch did not help t.he ina5e of tn-e .:or ker who was 

committed to pr ogress tnrough unionism . 

Feeling in :avor of a rener al str ike had oeen mountin6 for two 

years prev1ous to tne actual bre~~out o: the strike . 1n 1c10, the Inter­

national union, noldin6 its convent:on in ooston, endorsed the strike by 

a vote of 55 to 10 . 96 tne strike co:TOT1ittee decideo t.hat t.ne st.rike nad to 

be well oqanized if it were to be successful. fne stl'ike began on Ju2.y 

7. lt w~s rreceedea by a ~ass meetinb on June ?bat Madison Square Jar­

den, and by a rtferendum ai,ion~ t.he workers . ~L , u<,O ~eople at.t.ended the 

meetin,; at tne .iardens and tne ref erendum to strike '-'3S µa~sed by a vote 
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of 19,000 to bOO , There was little Question that there was great support 

for the strike . A major problem, nowever, w~s the fact that the union 

had only a total of 31,680, q() in its treasury. 

!he chief demands of the workers were : 

1 . A 40 hour work week . 

2 . Mininu"l wa6es for week workers and 
nininllll! rate on the basis cf 75 cents 
an hour for piece wcr k, 

J . Aoolition of payments by the workers 
for s uJ,plies and electricity. 

u. ~bolition of sub- contracting. 

5. All prices to be settled by a work 
co=ittee before work be;ins . 

6. Only union members to be el'lr'loyed 

7 l . . . f k c7 • c,qua d1v1s1on o ~or . 

rne union ltaders ~ad a clear underst~noin6 of the econo~Jc ~roblems ~hat 

wer e to oe set~led and they, ~~thout question , nad the supy0rt of tne 

workers . :: 'h"AS also apparent \.1,a t :.n<> only i-O"'"r that they nad was in 

tne sup~ort of :.nese workers . Tne size o: ~ne1r tr~asury reflected the 

fact tha~ tney wer,.. l ~ terally bankrupt ::.n ot.ner a:-eas . This co;,r,;ittment 

o: the ;.ort:ers .::n_ 1 oe essential if · ne str:K .. was · succeed , Tnere 

simJ.,ly was no other i,o~·er basP . 

r11e strike co-.--:enced on :'nursaa.:, July 7 . ~ne workers sougnt to 

keep l'lana,:;e·,e-it off ualance ann to avoio ~ne }JOssibili ty of nass arrests . 

":'ne strike oe.:>a.'l, •..r,erefore , at 2:uu 1n •.ne .,fternoon. i'ne workers were 

con~tantly reminded by their leaders \.hat the success of the strike de-

pendea on tneir abl:ity to nointain self-disc::.i,line i;na ~uolic oroer . r ::e 

2: lXl st.:..rtin;:: tiJne was an attern}'.Jt t o begj n on the 1-roj.ler footin5• Tne 

s~r-~~ ~·an s~ccess:1.1.!ly ana i: was L"Plediately cleu tnat it naa the 

worker~' support . 



Worker and employer now con:ronted each other . i.fter the strike it 

would be .,, it ten about Brandeis : "He ui scovered during those hot days in 

August that he was a Jew. rie recognized his o .. ~ passion for justice as 

oB 
an identical spirit i n the t wo camps , " Who was management and 1.'ho was 

labor in this 1010 cor.frontation? "t.mployers a."'ld workers alike were pre­

dominantly Jew~sh i:rrnigrants f rom Germany, Hungary , Austria , roland and 

00 
Russia . " ' 

The members of both ca~ps were Jews. Ap~roxL~ately c5 percent of 

the workers w~re Jews . rhe other 15 ~er cent were lar&ely o: Italian 

origin . " hen tl1e strike was announcea , tne strike call was written in 

l 'i 'd ' h d I 1· lOv tn~ ish , io 1s , an ta 1an . 

'!'ne large nu;nber of Jews involved ir. tne ga:!'!lent incust.r;r, and par­

t:cul.srly ir. 1..ne lator ac:.ivities, was vie;;ed at 1.he ~i:ne as an accident 

of nistor y . A co!lllllonly acce;ted view , before the strike , was the fo:low­

ing: 

Ther e is nothin,s i r: tne natur e o: t.1.e manufacturing 
processes that apfeals particularly to Lne Jews . At tne 
t~~e tnat tn~y entered the clo~hing industr y they were 
the lowest ~r~ne of i~~ibrants and tneir µarticular cir­
c~~stances :mo conditions were powerful factors in cau­
sin6 t./1E:m to cor.ie to tnis country .101 

The syntax used in this stuay, ;'or example c.ne empnasis on the "mettle 

of this race," clearly dates tile st:.:ay . ::. was, nowever, written snortly 

befor e t.ne beginning of the labor - :r!ana,;e::.ent. confrontation ana it µlaces 

tne Jpws oir ectly in ;;ne center o:' the .;arrient incustry . lt also .1ttt!mpts 

a sociological percei.,-;,ion . Tne follow"inr; , ~Len , is of \·alue as :,ii:ch oe­

cause o:· the t i tne :.t 1,1.s.s written, as it is for its conte:,t , 

To- aa:{ '..ney ( Jews I co:itr ol botn the commerci al and 
tecnnical processes of production . rhe commercial pr o­
cef~es present pr oble~s wortny o~ tne ~ettle of this race 
~ j it is not improbable that this branch of industr y will 
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continue :.r: -:-heir nanos . in recent years , nowe·,er, still 
lower grades of i."1-'Tligrants nave come in and these have 
been sradually displacing the Jews in the technical pro­
cesses . • • But despite these tendencies there is every 
idication that fo r so~e ti.~e to come the contr olling 102 
force in the technical i,rocesses will be the Jewish worker. 

Tnere is a very important µoint l1er e . The gar:nent L-ldustry, tnough 

it was l:argely dominated by Jewish management and workers, was viewed by 

tnose educated sections of society of ~~ich Eranoeis was a par t, as an 

industry wnere Jews happened, by nistorical circustance, to work . It was 

not seen pri iarily as a Jewish industry. ine labor i,roblem was si;nilarly 

viewed as a labor problem not as a Jewish pr oble:-:, even tnou~ the i.-or kers 

and the employers were Jews . wnen tnerefor e orandeis recognized the signi ­

ficance of the Jewish asi,ects of the strike alon~ ~~tn the labor- ~anage­

rnent stru6gle , he became aware of the :'act t,nat he was a Jew, i nvolved 

witn J~ws . Ther e was no reason , other ttan Brande:~•s cwn Jei.-i srJ1ess, 

Lhat nade tne factor of Jei.-s vs . Jews a vital element in seeking a con­

str ucti ve solution for workers and employers alike . 

L'nt:i. l :.he workers went on strike, the manufact.~rers hac felt no 

sreaL need to or c::.nizf:: tnemselves to ward off tne workers' complc:i.r.ts . 

"It was not un· Jl July 7 , iCll , -..men they we1·e '.'aceac w:i.,1'1 t!'le ge:-.eral 

str5ke, enoorsed oy botn ~T\ternaticnal and Joint boaro leacers, tr.at tne 

emi-loyers for1'.,ed their Cl oak , Sui t and Skirt lv.a.'lufact urers Association . ,.lC.} 

.·.anat:e!"ient an,1 ia1..1or no1, stood, or ,;a..rii2.a1,ion vs . or.;ar.iza~-~on , co::­

f rontin~ oni> anothPr i.-it.n _:roi.-ini: nostilit.v. ',foen l'lBna.:eroent received 

tne list of labor's ae:nancis they i.'Tll!lediately focused on that i,rolle111 wnich 

was tc test. ;:;ranoeis ' s ski:ls t.o tne break:.n5 i;oint . ~n::s .. ;,.s :.he worker~• 

r.eman<1 :'or a closed u"l'cn snop , The response of rr.a.nagenent was adamant, 

ti ·,nP newly- ferried Cloak , S1.1it. & j i(irt. t',anufacturers ' Association re-

plied •nae :ney would not er.~e! a conference unless the union waived its 
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de:nand for recognition , a closed shop, and a collective agreement , ,,lOL 

The M2nufact\:rers published ad·,ertisements stating their case and they 

accused outside agitators of precipitating the strike. 

Lator consjdered the demand for the closed shop to be essential . 

All other issues could be dealt with in one way or another . r,.a.nagement 

considered the closed shop to be a closed issue . ft1ey were not ;.;illing 

to aiscuss it . It quickly beca~e a¥yarent ~hat tnis was the issue tr.at 

would make or break the strike . :-lei ther side ..-as yreJ-,ared to give an 

incn . Labor wanted tne closed shop . Xa.,age~ent ..-ould not even talk to 

labor, if the closed shop ..-as on the agenda . lt ..-as when this cul- de-

sac was reached that Louis D. Brandeis was orou~nt on the scene , 

A . lincolr. P'ilene , a large retec:..l oistributcr of WF>arin.; ar,p;,..rel-­

tr.e :: lene of the fa"'?ous !:oston dei:,art::ient store- -\-:as a close friend of 

!:randeis . He was quite naturally concernec with tne strike because of 

its impact uµon his business .
105 

tilene nad a reputation as a refomer . 

Strike leaders had asked a sod al worker by the name o f Dr . Henry Y.osko-

Ji06 
'Kitz to c ontact. filPne and to ask nin. to sen·e ~s r'.ediator in the dispute . 

H lene' s resf onse i.,;,s to try t.o brjng in h: s f rj ena ;;;.nc attorney . ~ilene' s 

understanding of t.ne r oli: that. l:r2.nde:s cou.Jo 1-lay in a sett.le.'llent of the 

str ike is revealin6 • On July lb Filene wrote t o his brother: 

1 ~~ goin; over witn the 1dea of seeinJ so:ne of tne 
leaders a1noni; the emi,loyers' or,;ar.::.zati ons ar.o try tc 
:;;et :.hPrr. to seccre Brandeis to represent tr,er:: . If 1 
:ail in i.."!lf'ressin; tne~ of thP value o: tn:s , it is 
my intention to set }ompe-~ t o seccre iira~deis . lt 
does not see:n to !'le to make Yery much di:ference which 
side ;ets nim so lonP as one side gets hLt . l think ne 
,:ill succeed in l:,rjn~:ng about an adjustment much 
better than is 1-resently possiblP . 107 (l:.."ll}hasis mine) 

Filene underst ood t.hat .cr ;,ncieis was t.he Ont" :-r.:m ,tlo coulci bring some kir,o 

o:' s,~ht.~Gn to this confrontation . When i-'Hene approached E:randeis to 
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invol ve hirosel f in the str ike , Br andeis r efused . It was once again, a s 

had been the case ~~ t h the 1~7 st r i ke , the i ssue of the closed shop 

that bothered Br LJtdeis . Brandeis's response to ril~ne is set down by 

Er andeis himself : 11 1 told niro that I would ha,re nothing to do witn any 

settlement of the s trike :involving the closed shop . That I did not be-

lieve in it ano that 1 thougnt it was unArner:ican and unfai r to botr, sides. 1?06 

The irony of thi s is that brandeis came out of the 1C07 strike with a dis­

taste for the closed shop , even though he believed that the wor ker had 

just gr:ievances- - the ver y two ele:nents wnich were t.o ;.r ove essential for 

tne solution that or andeis was to devise . 

Filene went to ~ew ~ork without branoeis, wnere he met wi tn nenry 

,·-oskowi tz who was l ater to serve as ar advisor to Ne,: Iork joverr,or 

Alfred J:, , Sm1th and witn Meyer rlcor1:'i1dd . i:loom!'ield was also a re­

'.'orr,d st or·iented lawyer . rney found tne sHvati on to be noi,elessly dead­

locl:ed . blcomfielci came q , wi t.n a su •gestion wr.i cl1 ne sent to .orandeis: 

Said to Le~non (co- chairman of tne strike cof':'li ttee and 
to Dyche ( :nternat:ional ~n1cn r ~~re sent at:ive that ~~ere 
was onl:, one open door --t o take a bis man like Brandeis 
and em~owe, nim •• . to cor.~er ~itn botr. s:des 3no draw 
ur a fa1r basis of negotiations . Eoth res;..onciec nearti ­
ly and sugr~sted tnat 1 invite r.r . Erandeis and come 
witn n:i,:i for a priv.;te t.alk . lOO 

It ,,as under :..hese circumstances . as a referee , ~hat .Erandei s agn ied to 

co!'le t o i-e,,_ :°l"rk a'1d t r y to co sometr.int: acout :..he strike. :i:. ft·as net 

simple Fersuasion that led to ErandP!s 's ::.nvolvement, but r ather brand-

eis " . • was attracteo to tne stru,•"le 't:y tne o!)portt:nity to ,:ut into 

practice sor.e- of the ideas he nae de\·eloi-,ed atout labor- --iana~err.ent re­

lat.: ons over the pr ecedin,; f:i !'teen years: industrjal self - ~o·,ernment, 

mecncnisIT.s for set tlin~ oi s!-'ut.?s ;,eacefully, and a s;..il-it of equality ano 

t 
. . ,,110 

cooi-,er · • ion OJ oo n s1oes . Un July 2~, brandeis wrote to nis brother 
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Alfred , " , 1 was called :.o lie~: York Saturcay 1' . M. to t r y to settle 

the New Yor k ~arment Workers' strike , I a~ trying to cring the parties 

into conference It remains to be seen whether my power was as futile as 

that of the F'rench King and nis !J0, 000 men . 11111 

The immediate r esponse to Brandeis ' s comin6 in was one of appre­

~ension , es~ecia.;_ly on the ~art o~ the strikers . Tney were aware of his 

work in the 1Q07 strjke and were not pleased . 

Br andeis ' JJ&St as :.he attorney for tne Boston cloak 
ma~u~acturers wno had crushed the strike there by an 
injcr.ction fo::.lowed ni.l'l like a sr.aoow, though he himself 
had shed his violent opposition to tne union sho~ and 
looked upon his own proposal mer ely as a convenient 
bargain:.n,; point . 112 

or·anoeis ' s posit ion in the dispute , nowever, i.as one of neutrc1Llty . :ie 

was not the r epresentative of either , roup . His task i.as to ~et tne two 

sides to~etner and to get tner-. talkini to or.e ~~ether . 

orande::s ' s cas:ic strate;y i.ith 1..oth ,n-ouµs was to convince them that. 

if they began talkin~, a solution wouJo ~resent itself . Csins this tack 

he ai;proacned tne .ieneral ::itr:lee Co.:: itt.e<: ar:c ccnvinceo ..r.er. to waive t:ie 

demand for a closed sr,(lp , They were to •·ive their demands to Br andeis 

and ne woulo ~r~s~nt :ne~ to Manu:act.1..rers' srvt~ctive As~oc~ation . :ie 

then sent t.nese oe:r.ands to J1..l1us ~enn· Cotlen, -:.ne att.orne\' for tne 

ll.a.nufacturers' "ssociat.:icn, alone w1t.n the foilo;•:.n,~ letter : 

J enclose you herewith a ~ro~ osal of :ne Joint Soard 
or Clu .. k ,.nd Shirt. ~:akers L'n:ons of :slew lo1·k, si ~ned b.v me 
as !i.i. torney for tht- confe'rence , ,d t., a viei. to set. tle!",ent 
c-r grjevances . Tnis paper is a copy o:' tne ,..rc,µosal sub­
:-.itted to you tr.is a; ternoon eMbodieo in the let.t.er of 
a ~tnorjzation t o ne , si.;nec by of:'icers of the n1ons . 
All of tnese officers understana fully that under tnis 
proi-osal the closed shop is net a sub,iect which can be 
oisc"Usseo at the conference . 113 

1:rande1s nae. told tne ,:.or. that the closed snq. \.otlo not be avoided , 

It •,;ouJc te "subject. to tne discussions in the ne6ot:iations , 1111li 



lt a!)peared that it woulo now be possible to initiate negotiations . 

On the aay that the meetings wer e to begin, t ne manufactur ers , believing 

that they were str engtnenine their bar~ainini:; position, published this 

statement : 

Louis D. Brandeis came here from Boston on Saturday 
and consented to act for the strikers ~ithout compensation . 
Mr . Brandeis has acted as attorney in more than a score of 
strikes , in the majority of L~stances, act~ng for the em­
ployers . His opposit ion to the closed- shop idea is well 
known, and in retaining hiJ,i , the strikers tacitly waived 
their demand for the closed shop in the cloak suit and skirt 
trade . The complete withdrawal of the demand was made 
later upon the advice of Brandeis as a preHminary step to 
the arrar,,:ement of the confer ence . 115 

1n this statement the manu;'acturers were v,Uilty of two :~ajor errors . The 

first was that brandeis was not the attorney for· t.he workers , he was a 

neutral arbitr ator . $econdly, by ?Ublishing tnis statenent tne manufac­

tur ~rs succeeded in engendering anger and distr ust on the part of tne 

Union towar:1s orandei s , fhey were unsure i: Drandeis would treat tneir 

claims with integrity . fhey were concerned tnat he 11ac deceived tnem by 

nis assurances of aosolute neutr;Jity . the ~nion, tnrough its µresident., 

Abra.nam C. rtosenber~, r esµonded tnat W1ey haa nei t.her rc:ta"ined t ranoei s 

as their attorney, nor nad the:-y gi ven up :.neir demand for a closed shop. 

It. was t.nus no t unt.il Jul,\' 20tn t hat t ne 1-arties asain a,;;reed to a 

meeting. i'he ter ms o:~ :.ne neetin5 .,.ere oasicc.lly :.ne sar,e as -:.hose a~eed 

upon te:ore the furcr of tne µ receeding days . The attorney for manage­

ment, Jul j us l..onen, oescribeo :..ne sessions : 

~:, that very hot Ji;ly , we sat on t wo sioes of a t able 
in the Metropolitan Life B~ilding day after day in earnest 
effor t to ~rrive at an ai::ree:nent. . 

By ni s concJliatory tactics, Brandeis aided greatly. 
we re3cned a ~c jnt where everythinb on the agenda seemed 
to oe cleared satisfactor5ly . T~en Meyer London , counsel 
for the union, and John b. Len:,on , secretary of tne 
xmerican Federation of Labor said in substance: 'Havin6 



hapJily agr eed on adjustment of all ;ri evances , t here 
is left only the !llatter of the methods to be emplo.ved 
for enf or cing the agre~~ent . • ,-nd both of t hem a sked 
fo r the closed snop . 1)6 

Er andeis ' s aµp r oach nad been to establish a pr ogr£: ssive atrr.os pnere by 

dealing 11~th the most minor i s sues f irst and then p r oceedin& to the more 

serious issues . This s eemed to have worked well; b~t the unavoidable 

~roble~ of the closed snop had to be con:rontcd and when it was br ou~ht 

up it looked l i ke e ver ythin g accomplished up to tnat point would fall 

apart . :'here aid not appear to be any sol~tion :.o the ~rotle~ of the 

closed shop . .:o one nad a ~olution . CJCcept .crandeis! 

"On the East Side the wor d ' preferent.ial I slipped into the Yiddish 

vocabclary; bearded old men used it in excitea aiscussions a.'.'ter synagogue 

services and in coffee shoJ,s . 
11117 

:he pre:erer,tial unior: sho;. . Tnis ·..-as 

Brandeis innovation; nh solut.ion to a seern.in;;ly u."lsolvable pr oblem. rne 

:oea o: a i:,re:eren:.ial ur.ior. shop , ;.nough it wo ... la .-.,.:-ear to be a coropr o ­

rr.ise between uio dia.!'letrically opj.>osed positior.s, was a re\'olutionary 

concept fo r i ts time . ns befitting tne le~al_y or5ented mind of &r ..ndeis , 

tne ,.,re:erer.i:ctl snot · .. .-.s ... c cr:i-' lex, o~t cirect a;,proacn t.o ine proble:r .• 

:!"t is i,iporte.nt t.o ,n 1erstar.a all of t:.e nl.a."lces o:" what exac~ly the i:,re­

ferent.ial snoJ. 11as. Tne btst ex;,lanation of tn:.s innovatjo11 car. oe found 

in a let.'..er ,rr! ::.:.e~. b.v .enry .. onen to '.•:e.ver !.Or,do:, . recau~e of tne im­

;-ortanc"' of tnis inrov,ticn , : quote f r om Conen' z let~er at son:e len5tn : 

:he m~n~fac:.urer~ corI.ot. , o: cou.:-s, , surrender tne control 
and management of ·.neir actories to t.:ie Union . In a&Tee­
ing t.o .. nis ceclarat:on, :.hf' ln:or. !.ndic-.tes tnat it as­
sents . The n:anufocturer s c.-..~~ot ccerce anyone into joining 
the ~nion , to th:s the Union a~<enls . The manufacturers 
canr.ot su~er .. isc tne Unior.'s b-sint~s . ~he ~r.ior. Joes not 
ask that th<!y snoulo . rut t.he rnam.factw-ers can let it be 
kno\.lJl tnat they are in sym;.athy with the Union , and that a s 
between a Union man and a non- Union man of equal ability to 
do :.he job, tney w:11 tm~loy the Union man . f ney cannot 
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ask each man seekin.; a joo to sllow his Union card , nor 
agree to collect the Union dues . un the other hand , they 
can and will (if tnis declaration be accepted, annour:ce 
to all of their employees that they believe in the 
Union and that al: wno desire its oenefi~s snould share 
in its burdens . 

In si~in6 tnis declaration, the union ooes not seek the 
' closed shop ' as it is understood by the manufacturers . 
fhey seek tne 'union shop' cy which they mean, a shop 
where tne majority of t he men employed are union men , 
and wnere t.ne employer is known to be in sympathy with 
tne union . It is not L~tended tnat tne employer snall 
not be free to pick and cnoose nis ~~rkers . dUt it is 
intended that if in bad faitn, he discri.Tlinates against 
union men or :ails nonestly to ~ive t r eference to W"ion 
men, then he is not conductinb a 'union shop . ' lt is 
done excer:iJl\entaJ.ly ( em.;.r.asis Conen' s , , !'or it, nas never 
bee~ done in this or MY other industry •.• • but tne 
~anufacturers can and will declare in appropriate ter~s 
their sympathy with the union, tneir oesire to aid and 
strengthen t.ne union, an~ ·neir asreement th~t as be­
tweer union mer. and non- union ~en o: equal abjlit.y to 
jo the ,1ob, they will em;:loy the union men . 11& 

rrandeis naci accc:-.; 1 i snec so:--.etnin§; :.nat. nae r.ever l:eer. aor.e in tnis or 

any other industry. He had done , as :1e did in the :•,tiler vs . Uregon ca!e , 

scmethini; that had btcc:ne nis J,ersonal art . He solvrd a social problem 

...-i tn t.he development of in:.ovat,lve le al :.ecnr.::.ques . 

The foit:al ::-eaction :.o brandeis ' s proJ-OSec solution , t.he F,r eferen-

·..-as that. t.nr:-y favored tne solu· i0n , but. t.nc,t t.ney ·~•ert act.in,; 11 a,:ainst the 

110 
better ,iuagerr.ent. of cow:sel. 11 me reactior. of :..ne ::nior, was not. nearly 

as conciliatory. rne -seneral react: on of t.r,e ;;orker ;;as .-;iven ex;,ress:on 

in the J,;wisn Jailv r'or...-ard -..-h:ch called t.l1e &ranee-is ;:.ii.an, "a non- t:r.;,on 

sncp wi :.r, none._, . 11121.., 

lt h'!.d ap_1:eareo tnat t11r strike was- well 01, it.S' way vO settlement ano 

tne fact t.nat it nad no:. beer. set .. led witn the ;:re· t>rent:al shop caused 

tensio'!1s t.o risr> com e:-at-1;; ~n :.ne co:w.,unity . :'ne fact was tnat the 
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strike was settled . All tha!. remained ;;as for the i..:nion men to do what 

management had alreaay done : accept tne constructive }Jotential inher :ing 

within the new solut:ion . :t ;;ould, necessarily, requir e a brief passa6e 

of time for tne solution to be acceµted . i.J\;.rinb th :is ~erioci of acjustmer.t, 

as tensions rose , the :nore prominent Jews of New York becaJT. anxiously con­

cerned . fhey wa.'!ted to intervene for several reasons . r irstly , it was 

not pleasant for tne social- minded wealthy Jews t o have to deal with the 

adverse !'Ublicity brought about by tne da:ily conflicts irt'tolving Jewish 

workers on the picket lines~2½econdly, was the fact tnat these wealthier 

Jews were aware of the suffering tnat the str ike was causing in Jewish 

ho~es. fhe average strjke pay for a married man was two dollars , and for 

a sin~le man , one dollar, a week . AlJ of t.his lea Jacot ::ichi:':" and l..ol.:is 

r.ar shall to become invol,e~ in the strike . 122 

Brandeis observed so~etning that was tak:in~ place for the first 

ti~e : wealthy Jews involved in a labor struggle . Ana ne saw this as 

workin~ to the benefit of labor . : ncu~n tnese wetltny J t ws were conserva­

tive by nature, they were usin~ tneir ~os:it:ion and influence to proo the 

man1Jfacturers in:.o a more concHjai:.ory; ost.ure . 

ThE· l'leelin.;s OE-tween re;.,re::er.t.ati ves of manaJemenr. ano labor con­

tinued . The contini.:in6 ler.~h of tne strike 11ei5ht.ened r.e"'lsions and in­

creased pressure on ooth sides t,o accei;-t t.ne comJ.>romise settle:r.ent . 

Finally a oasis for tne acceptance of Brandeis's solution was found . Xot. 

surprisin;ly, i::, ,·as f ,Jur.c by :·ranee::: . ::>ur:.n,; ·ne course of one of the 

meetin15s, a un: or. reJ resent1:. tive by the name of Louis ]orden was naking a 

speech i.rl Yi-idi sh and he 1.::ec tne word "Forshte;;er . " Erandeis interruptea 

him: 

"?orshteyer, a s,;..okesr.an? I have an :aea; yo,; want a 
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sinble representative for the workers of the shop . Why 
not have the shop corr~ittec headed by a chairman? I 
believe that 1 can convince the employers that the shop 
ccmmittee needs a spokesman . That spokesman, the chair­
man, can easily become the voice of the union in the 
shop. "123 

The idea of a union si-,okesman for a snoj., was , of course , imi,,licit in tne 

na::.ure of tne i-,refere:itial shop . ,</hat was necessary was some means where­

by the preferential shop could be made palatable to the union . The idea 

of a union spokesman thus solved the µroblem. 

Only one i-,roblem now rerr.ained . How to ~air. accei-tance for tne new 

agreerr,ent fro:n the union membersnip . lt ultimately was reci:ced to a mat­

t er of semantics . Henry Cohen sug5ested t hat tie a 0-reement be called a 

11::.reaty of µeace . " The '.l.11icn representative su4 ;es::.eci that it be called 

a "collective a~ree1~ent . " Louis Marshall :~acie tne s1.;i:;1esti on tnat was ,;,o 

be acce;;ted . It was to be c"2led the 111-'rotocol of reace . " 

un .5eptember l, 1010, the a~eement was µresented to t:.e exec\.tive 

boaro of the st:r1 lee co:,.--:: ttee . Tne followinJ day tne two hundred shop 

. t . l)n ~ b 2 h . d 12
-1 cna1rmen votea to acce;., it . ;,eptet<i er , :. e a&r e1::ment was signe • 

A new era in lacor r e_ati)ns hao be~un . tt ma~or oostacle to the econo~ic 

and social aevelo1->men1, of Lno? l'niter.i .:ita:.e~ !l.ic oeen :-e:novea--r,y :::ranae:.s! 

------, 
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" :3o::ie Conclusions'' 

rhere is little question as to tl,e r eaction o:' the gar:,ent industr y 

to the settlement of the strike . ,~hat is i 'lter esting is tne special ;,er­

ception we find i:irefent in tnat r eaction . " ••. the (gar:-ient, i ndustr y 

i., K~w Yor k waf so elated over its i,eriod of ~eace tnat it hailed the p r o­

;:.ocol as a beacon for the rest of the country and took pride i.T\ the fact 

that the experi.~ent began in an 1 i.~.migr ant industry ' cons isting mostly of 

Jews . "125 

Brandeis r eacted t o the strike in a si.rr.ilar way . After it was over 

Brandeis sei z-:d every opi,ortuni t y to hail the µr eferential sho;>, as sig­

nalin~ a new er a in tra•Je unionism . A r:ore s;.ieci::..;: inter est. , nowever, 

if -:.ne i.;npact that tne i.,ivol·, er.ient in :he s::.rike nari on E:randeis ' s sel f -

i dentification as a Jew . As t:rofsky succinctly , ,ut s :it : 

Brane:s hoj , until tnis time , kc.o~n ma:.nly the u~per­
class Jews of Ger~an ori6in ; now, for the f i r~t time , he 
cane :ir:::.o ccnt,act. witn u1e mass"s o!' J:.ast e..u..-opea., Je;.T:,. 
fnei r idealism fi r ed ni s i ,agin at ion . Corn;,ared to tne 
pa:"'r~.al:stic lat-or r ela.-ions that cnar acterized :.he !-lew 
England mills , the ~a.r:,en t inaustr.\· •~·as a :iodel of demo­
cracy . ~orkers and bosses snouted a t eacn otner in Yiodisn, 
and or. on" occas:on 11s1 neard a snop operator oeno:mce nis 
emI--ioyer i.'t:! a quotation fro:-: Isaiah: "lt is you .:r.o 
nave d~vo~ec the vineyard, :.he spo:il of the !-OOr is in 
:rour nouse:o . ..ha: oo .vo1.. .iean oy crushin,; my i,eople , by 
'7i'lrlin,_; tne f;icP of the J.,OOr ? says the Lord of riost~ . "126 

Tne Jewisn aspects o!' the strike were aµparen:. t o Erande:s . He f ound niM­

self confronted witn " Jew:. sh.-,ess . " i:lr .. ndei s found nis heart and his ~oals 

not. in lebor, no::. in mana,;Pment, but in th~ con:')' ct bet1o;een br other and 

brother . :'nrust into t:ie arena, nrandeis c::ier ;ea witr. a new self- i..-nage , 
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It was, at one and the same ti.me, American and Jewish . Because of the 

strike he came to realize that to be a Jew was to be co!l\mitted to the 

highest ideals of American de11ocracy . "It was a delight (for Brandeis ) 

to witness the w,derstanding Jewish bosses and Jewish workers displayed 

of each other's problems . In all nis previous labor activity ne had not 

encow,tered such tolerance flavored w:tn a moral quality. 11127 These Jews 

were to have an influence on his life for which no previous parallel 

could be found . " The successful socially conservative Jews whom he had 

casually met during his life had not aroused inn~ .. any sense of spiritual 

kinship . 11126 

Brandeis was deeply affected oy his eXj)er ience w:tn these New York 

Jews . Because o:· the:'l he turned nis mi!"!ci to a serious consideration of 

hjs own Je·.;ishness . :t was not si.11pl,v t.nat he w;;s :!Tlpressed with the!'ll ai: 

Jews . He becar.e impressed with the J.,1.isn aspect of n::.s owr icientit,r . 

::>randeis b-lieve.:: tha:. •n1-re w;is a i-,ortion ::, .!<r.er::.::a's vine:tard 

for everyone . fhe i,:rol:-::.en of his er; "as ,ow tc r.ake tne vi:1eyard :' ru::t­

ful ann now to sr!are the ·,int.age fairly . l:randeis came forward with an 

innovative solution . nhether it was the scientific brief wnicn he devised 

in the ~luller ca:-'!, or t.he concept of tne preferential shop whicn he cie­

veloped for the ~arment worker's stri~e; tne solutions were ingenious . 

Innovat!.on pPr se, however, was not e:,011Gh· :t. had to be coupled 

"·itn a v:i sion of i;n.,t j t was that America was all about . Was j t a 

c ountry -.mere the needs of man would be subservient to the econo:nic sys­

te~, or was :ta country where h=anity was to be the ~lti.11ate acnievenent 

of an e·:er- nore eificien: , wealth ;:;roduc:..."1,; eco:10:r.y . .!:randeis was com-

mitted to the second of these two visions . ~e saw the possibility of a 

prosr,i!s ·::.vw '!'!dustrial ~yste:n, o" an enlighteneri cai:citaJ.is~. rte saw law 



as tne instru~ent to reform tne system in such a way as to make the system 

more durable . Today . ,,_.e take such a belief "in tne role o; law for granted . 

1n Brandeis's day, this was shockin~ly novel . 

There is a fascinating element t.o brandeis ' s Jewish evolution . He 

was the son of Jews who had sympathized with and flea from a revolution 

in Europe . He .;rew U? in a home that resµected , but was not very commit­

ted to Judaism. His major Jewisn influence had been an uncle ,,_.ho nad 

also influenced nis career choice . Ey circUl'lstance of his~ory , ne had 

moved into non- Jewish circles i n boston tnat woulri have been closed to 

hi:n just a fe;. years later . riere ne respo:1ded oniy ::."1 a token way to 

,Jewish obligations , however imi-ortant some of :.hese may have been . And 

yet, wnere did this ;,;an rediscover nis own Jewishness?; in a re\·olut:ion 

led by Jews in ~,erica . 

And so the ~arment worker's strike was :.ne take- off point for 

:.1randei s I i; ,le;.: s:, oJyi;sey . '.lot lorv tnereafte::- :;ra.ndeis i-as to nave that 

fateful meet.in~ with deHaas that was to bring .::randeis to leadership in 

the Zionist movement . when :.nis occurreo, n .. ,,;as accused by some Jews of 

not being in,ol-led in a truly Jewisr: cause . now oif:'e::-ent the attitude 

today! Uthers cnariea c.na.t branaeis was onJ..y us:n~ li:mislll to serve nis 

o~~ folitical a~titions . ~t tne time of nis Su;,rene ~ourt nonination , 

nowever, it was evident to all tnat nis Jew1sn id1:mtit.Y was real. 

cni.11deis brougnt to nis Jewish identit.r tr.at SaJTle inter;rit.:, that 

nad alwa:1s o"istinst1ishPci hL'"II , :ie o-"veloped a vision o:· the Jew's place 

in "1!lerica . "rie caJTte to tne conv:iction tr.at onl,v as a Jew . . . could ne 
l?C 

and otne:- J~ws com1, letel:r 1-l;;.;r their µart as Americans. " ~ • i. is clear 

tha-;. nis vision i,,as sua;,ed o:v the events of l c2.::: . ,, . brandeis cane 

:.o !.:el h•vr- th~t !'or America' s s;ike the Jew must fortify and enrich American 



life by a passion for social justice , a t r adition of spiritual adventure, 

essent5ally Jewish , and, to Brandeis ' s mind the ~rofoundest need of 

. . d 11130 . -,Jllerican emocracJ . Brandeis 's vision is not unique • He believed 

that Jews br ought a special vision to America . To be a light to this 

nation . 

Tne ~uestion is not whether Brandeis was a Jew f irst or an American 

first . Nor is it in wnich a r ena he made his most i.mportant contributions . 

Brandeis's Jewishness comi.'lemented nis Americanism; America ;.,rovided t.ne 

best of all ho~es for nis Jew~shness. It was only fitting that the law 

should have been the keystone to his life . ror tne law nas alNays been 

the hallmark of the J~wish ~eo~le . rlis contribut:ons t o tne quality of 

American life nave been matchless . As Alnericans and as Jews , we still sit 

at his feet ano arink in his ',oras . 
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