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THFE ORPHAN IN TANNATTIC LITERATURE

Digest

This paper dezls wiin the orphan in Tannaitic litersture. The
first task was to define the term orphan, This aporoach lead to the
zssumption that the orphan wazs usually 3 mincr, but there is no fixed
age limit mentioned to corroberate this, Furthermore, there were no
ingdications as to whether the orphan was wilhout both mother and father,

The next step was to determine how the 3ible pictured the orphan.
The orphan was the subject of special consideration and protection.
Seripture spcke in a very general way, and both the rositive and the
negative progrzms that were offered were limited and restricted. There
was a need for a more detziled program, and this emerged in the Tan-
raitic literature.

Three areas for considerztion emerged. They were: (financial
protection, religion and ritual, and "“an orphan in her father's life-
time,"

The {irst area, that of financial proteection, dealt with such
things zs the rublie suprort cof an ornhan, charity, inheritance and
rirhts of orphans. The role of the guardian or administrator was de-—
fined. In adoition this area considered tithing, religious trzining,
regpensibility for damzres, seitlements of debts, and marrisge. In
the chapter coneerned with religion and ritvals such subjects as the
paschel sacrifice, titning, marricpe and divorce are discussed,

The +third area was the concept of an “orphan in her father's life=-

time.," Here the term orphan was used to refer to a girl whose father
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was still alive btut wes powerless 1o act on behalf of his daughter.
In conclusion, this paper found that the term orvhan was used
in three specific wayst 1. &z fatherless child; 2. 2 beast whose
dam was dead or slaughtered; 3. an orphan in her fatherts lifetime,
It was evident to the writer that the protlem of the orphan was a
realistic problem for the rabbis and they devoted time and energy in
order to provide financial, physieczl and spiritual nrotection for the

orphan,
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CHAPTER ONE

Tntroduction

This paper will deal with the role nf the crvhan in Tannzitic
literature. From the very outset it will be clear that there is no
clear definition for this terms Usuzlly the rzbbis will consider the
orphan to be & minor, tut there is no Tixed zge limit presenied to sub=-
stantiate this initial assumotion, nor is there any reasen to believe
that the orphan is without coth &z mother and z father. It will scon
become clear that there are three types of orphans zccording to the
Tannaitic literature, They are: 1) the fatherless (or motherless),
2) a beast whose dam is dead or slaughtered, and 3) an orphan in her
father's lifetime.

T'he Torzh presents very little in the way of a positive program
for treating the orphan. Scripmres snezk in a very general way with
very fes exceptions, znd ihe nositive pro.ram that is described is very
limited znd rsstricted. However, there is 1little doubt that the or-
phan was the subject of special consideration and nrotection.

It vecomes evident that 2 new and comprehensive progranm was
needed, This program emerges in the Tannaitic literature,

The first of the three specific areas with which this paper will
deal is that of financial vprotectione The task will be to ming order
out of chaose In other words, to try to orovide some sort of organi=-
zation in an area in which there is no sequential order. The protec=-
tion of ihe orphan entailed mztter of outlic support, charity, inherit-
ance, and rightss The protlem of the guardian or adninistrator will
emerge. The particulars about tithing, religlous training, resnonsi=-

bility of damzpes, settlement of debis, marrizge and divorce, etc.,




also occupy a central place in this chapter.

From this specific frame of reference, inis paper will delve into
the area of religion znd ritual which coulc be neither overlooked nor
neglected. This includes such subjects as the paschal szcrifice,
tithing, marriage and divorce, anc the implications about these oc=-
cupy zn important role in this pzper.

The last important phase of the paper is the discussion of the
concept "an orphan in her father!s lifetime." Here the use of the word
"orphan" refers tc one whose father is still alive but is powerless to
act on behalf of his daughter.

Tt is evident that many different areas of discussicn will emerge,
but it must be remembered that the gozl of the rzbbis in this period
was to define ihe treatment of the orphens. It must be emphasized again
thzt the Scripture left z great deal to be desired if a positive procram
was to pe nromulgazted, ana this task was a stupendous and all embracing

one.




CHAPTER TWO 3.

Definition

In Webster's Dictionary the fellowing is offered as a definition

for the word orphan: "a child whose father and mother are dead: some-
1
times appliad to a child who has lost one parent by death.

This paper will deal with therole of The Orphan in Tannzitic

Literzture. Here, tou, we seek az definition of the word orphan. One
thing vecomes clear very guickly, in the Bitle and Tannaitic literzture
there is no clezr cut definition for the term orphan. The best that
we might succeed in deing is te state thai it appears that the rastbis
consider an orphan to be one who is a minor, but there is no fixsd age
Set.

It will be possible to note the nrogression from very little in
the way of 2 positive progrzm for the orphan in the Torzh to z clear
cut positive program.

At this point it is essential to introduce znother term that will
zppear throuphout this paper. That is the term fztherless which simply
means not having 2 father who is alive, or perhaps, lacking a father's
protection, For that matter this word could be used to describe one who
does not know who his father is. For some unexplzined reascn, most
translations use fatherless interchangeably with orphan. In fact Brown,
Driver, and Priggs use it the szame wa'.2 This paper will use the words

orphan and fztherless interchangeatly.

1}
"Orphan," Webster's New World Dictionary, College Edition. 1957,p.103k

2
Brown, Driver and Briggs. Heorew and English Lexicon of the Ole

Testament., Oxford, The Claredon Press, 1907, DPe L50a




CHAPTER THREE lie

The Orphan as Pictured in the Sible

Before turning to the Tannaitic sources in search of defining
the role of the orphan, it is advantageous to turn to the Toran znd
view the recle of the orphan znd what provisions were made for the
fatherless during that period. The Torah prescribes that we should
not afflict the orphzn. "Ye shall not afflict any widow or father-
less child."l The book of Deuteronomy further states: MCursed be he
that preventeth the justice due to the stranger, fatherless, and widow.
Andg all the people say: Amen."z

This seems to indicate that in the Torah the corphan is considered
tc ve in a class by him or herself, however, no where in the Bibkle will
a clzar definitiion of crphan pe cffered. Yet an important Biblical con-
cept was that the Lord will be just to the fatherless. "For the Lord
your God, He is God of Gods, the Lord of Lords, the Creat Lord, the

mighty, and the awful, who regardeth not persons, nor taketh rewards.

He doth execute jusiice for ithe fatherless anc widow and loveth the
)

-

stranger, in giving him focd and rainment."
The took of Deuteronomy says: M"thou shalt not prevent the justice
due to the stranger or the fatherless, nor take the widows rainment to

pledge. But thou shalt remember that thou was a bondsmen in Egypt, and

1
Exodus 22:21

2
Deut. 27:19

k|
Deut. 10:18




the Lur? thy Cod redeemed the=e, therefore,I commznc thee te o this
hhinp.""‘

The Prophets take up the cudgel and follow this formula:

"Learn to dowell, seek justice, relieve the oppressed,
Jjudge the fatherless, plead for Lhe-widow.“:

Isaiah goes on to state when he accuses the pecple of disobeying
these holy ordinances. "Thy peosvle are rebelliocus and companions of
thieves; everyone loveth bribes, and followeth after rewards; they
judge net the fatherless, neither doth the czuse of the widow come
unto them"h

Jeremizh derlored similar offenses when he cried out that: "They
plead not the cause, the cause of the fatherless.“? He goes on to
address the people and say: "Thus sazith the Lord; Execute ye justice
and righteousness, and deliver the spoiled out of the hand of the op=-

pressor znd do ne wrong, do no violence to *he siranger, the fatherless,

nor the widow."

L
Deut, 2L:17F

5
Isaiah 1:17

£
Isaiah 1:23

7
Jeremizh G:28

E
Jeremizh 22:7




Ezekiel tco states: "They have wronged the fatherless and the
g
widow."

Zechariah was no different when he spoke to the people saying,

"and cppress not the widow, nor the fatherless, the stranger, nor the
poer.“lo

It is possible tc see that the Torah and the prophets prescribed
to protect the fatherless by not permitting injustice and by avoiding
eppression. In other words, a negative program is offered.

The positive program is found in the Beok of Deuteronomy, how=
ever, even in this case it is fairly limited. "When thou reapest the
harvest in thy field, znd hast forgot = sheaf in the field, thou shalt
not gowmck to fetch it, it shallte for the stranger, for the fatherless,
and for the widowy that the Lord thy God may oless thee in zll the works
of thy hands. When thou beatest the clive tree thou shalt not go over
the coughs sgain; it shall be for the stranger, for the fatherless, and
for the widows When thou gatherest the grapes of the vineyard, thou
shalt not glean after them, it shall be for the stranger, for the father-
less, and for the widow. And thou shalt remember that thou wast = bonds-

11
man in the land of Egypt, therefore 1 command thee to do this thinge"

g
Ezekiel 22:7

10
Zeeharish T:10

13
Deut. 2L:1%7=21
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The Zock of Deuteronomy states: "At the end of every three years,
even in the same year, thou shalt btring forth all the tithe of thy in~-
crease, and shall lay it up within thy gates. And the Levite because
he hath no portion nor inheritance witn thee, and the stranger, and the
Tstrerless, and the widow, that are within thy gates, shall come znd
shall eat and ve satisfied, that the Loré thy God may btless thee in 211
the work of thy hand which thou dcest.“12

In other words, the Book of Deuteronomy looks upon the fatherless
as destitute, and worthy to receive the poor tithe.

In summation Biblical literature saw that the fat-erless needed
special protection. Very coften the orphan was classified wiik the
Levites, the widow, the roor, the proselyte and the sirangers. These
nersons, ancé the minor, needed special protection. The negative program
in the Biple is one where it is necessary to warn zgszinst vexing the
orphan and doing injustice to him. In additicn z positive program was
preseribed. When rearing in the field znd one forgot a sheaf, or when
veating an olive tree, one should not go over the boughs again, or when
gathering grapes in the vineyard, cne should not go back to glean what
one had fergotten. All these were for the fatlerless, the impoverished,
zné those wheo needed vroteciion. But suppose one did a thorough job,
there would pe nothing for the poor. Undoubtedly the sages saw the weal

point diu this pusitive propram.

12
Deut. 24:7E=29



This task was undertaken, and the orogram promulgated. This
paper will deal with the Tannzitic literature znd attempt te show how
the orphan was tobe treated in this new comprehensive programe

Before we turn to that point, U. J. Baab pcints out that in the
Bitle we have no elear proof that the use of P! refers to the fact
that both parents are dead. Baab suggests that the fatherless was a
daughter rather than a son, but this cznnot be oroved. However,
Numbers 27:7-11, wnich talks about =z deughter inheriting from her father
when there are nc sons, indicates that in t@e Israelite community they
were the objects of specizl ccnsideraticn.l; The matter of usinngll'f
to refer to the death of both parents is alsc suggested by Hastings,1
as lacking clear proof.

However, in the final analysis, it is evident that orphans are
nelpless reings. (4nd from this point it is necesszary to see the
spe~ifics as they emerged during the Tennaitic period.) What is im-
vortant is that there is neo fixed age 1limit, that as long as one can-

15
not manage his own affairs he is ireated 2s an orphzn.

13
0. Je. Bazb, "Fatherless." The Interpreters Dictionary of the Bible,
Vol. II. New York, Abingdon Press, 1962, ppe 2L6f

Ly
Jumes Hastings. "Orphzn." Dictionary of the Bible. New York,
Chzrles Scribner's Sons, 1%€3; pe 71°

15

Maimonides, "Yad," De'ot VI




"HEPTER FOUR %

Financial Protection

The aim of this particular chapter is to present a picture of
what may be termed the financizl prolection of the orphan. This area
includes a vast field of particulars. The major difficulty will be to
provide some seguential order within z vast zrea which does not readily
lend itself to that purpose. Second will the the overlaoping of areas.
Thus elements from other zreas will undoubtedly be included in this
area, anc vice versa.

Among the areas that will be covered are the areas of charity and
marriage. The matter of the public support of the mzle and female
orphan and inheritance righis zre zlsc part of this chapter. It is here
that there will emerge the distinection between male and female orphans.
The writing ef & "prozbul" also will be of importance as far as an
orphan is concerned.

The importance of & guarcdian or administrator will emerge in the
following pages. Their role and their responsitilities are clear.

As this area grows, the guestions of marriage, tithing, and re-
ligious training all tecome of the greatest importance. The rules of
acting on behalf of orphar emerge. Yet, the sages also did not protect
the orphans at the expense of others. They, tco, were responsible.
Thus they, or their guardians, were liavle for damages.

The mztier of settling cebts left bty the father is of major con-
cern in this zrez of discuesion, The zreaz will mention the laws con=-
cerning the marriage of orphans, the cdowry, the usé of the poor funds,

etec. The Ketubah and the various claims and the technicalities involwved




. ——

w10 =

will be of great concerns Thesz will touch uponthe area of the maine~
tenance cof the widow from the property of orphans znd the extent of
responsivility that is incumbent upon the orphans. This chapter will
also discuss the support of orphans frem the tithes, etc.

Just from this short introsuction it is evident that many provie
sions were made in order to protect the orphanss As was already men-
tioned, it is ¢i-ficult to provide zny sequentizl order. However, in
the final analysis, these provisions will show how vast an area is
covered when the protection of the orphan is invelved.

The rabbis also stated that "the first corn gets a double share
of whatever the heirs have no need of searching for (teing ready at
hand at the father's death)." The sages go on to state that "in all
cases except if he planted & tree, built a2 home, the heirs receive an
equal pertion, otherwise he takes a double pertion."l

Ratbi Huspith was quoted as saying in regard to the writing of
& prozbul thal one may write & prozbul "for an orphan on the security

2
of' his guardian property."
According to Lebenciger, CGittin 37z, and Bzoz Kamma 37a state
that "no submission of a prezbul is necessary for leans owed to minor

orphans. The court gains power of ation z2gainst the nebtor by the

1
Tosephta Bekhoroth £,16

~

“‘Mishnali Shebiith 10,6
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3
fact that it stands in 2 parental relation to the orphan.”

In the matter of the outright presentation of charity, Rabbi
Simeon ben Elazar said that "one does not decide with regard to charity
for t he poor in the synagogue, and e ven to cause a male or f emale orphan
to marry; and one does not make a marriage stipulation between a man and
his wife, nor does one pray for the sick on the Sabbath. The House of
Hillel permits tnhis."LI

The Tosenhta expresses the view that "a male and a female orphan
need public support. One provices for the female orphan first and
a’terwards provides for the male orphan because the male orphan is able
toreturn anywhere, but the weman cannot return znywhere." The text
continues and states: "A male anc a female orphar request to marry,
one brings to marriage the femzle crphan first, then the male orphan,
because of the shame of a woman is zreater than that of a man." The
text zlso goes on to show what kind of support is necessary when a
male orphan reguests to marry. ""One rents fgr him & home and puts out
a bed and afterward they cause him to marry."-

Leb;;diger mentions that the Tzlmud (Ketuboth 108b) teaches that
"If the property left by the father is not sufficient for the support
of both male and female crphans, then the whole property shouldte given

to the female. Here the female btecomes the practical heir, contrary

Isrzel Lebendiger, "The Minor in Jewish Law" Jewish Quarterly Review,
Yoi. 7, 1916-17, p. 16¢

L
Tosephia Shabbat 17.22

c
Tosephta Ketubot 6.8
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to the Biblical law, which deelares inheritance is the exclusive right
of the males," This is "the climax of reform cencerning the support
of the femzle orphane," Thisrefers only to "moveable croperty." The
Gacnic ensctment saved to the female minor a claim only eaguzl to but
neot greater than that of the males-b

Habbi Eliezer says z female orphan #€ has worn garments. Rabbi
Judah s34 in the name of Rabbi Eleazar, "a femzle orphan has the income
of property. A son whose father died and his mother says wen't grow
up in my care. The heirs say to her, let him grow up in our care. OCne

-

ay notv Icrce him to grow up with a relstive who would inherit his

"
aroper1y.“' The reascn for thisgiwse when one child was slaughlered

on the eve of Pzssover. Therefore the Rabbis acted in tris marmer
since there might be the susopicion that the heirs of the crphan might
choose to kill him in orier to receive his inheritance.

In the case of & person who spreads an evilreport and it haonens
that false witnesses are found, the Toseplta states that the culprit is
lzshed and he pays LOC zuz. In the case of those who were the plotters,
they are the first to go to the place of the stoning. If "she (i.eas,
the one whke soread evil, reported, cr was s plotter) was an ornhen, she
is lashed and he pays LO0 2uz, anc her Ketunah remains intact., The

8

false plotters are the first to go to the place of the stoning."

6
Levendiger, VI, op. LEES

7
Tosephta Ketubot 11l.L

B
Tosephta Ketuvot let
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The services of apardian or sdministrztor were employed to tend
to the orphan. He was tc exercise his power to favor the orphan. A
special set of laws existed for such circumstances. "I1f orphans were
supported by a householder, or if their father appointed a gusrdian for
them, he must give tithe from the produce that belongs to them." Fur-
thermore, "Ii 2z guardian was zppointed by the orphan's father he must
take an oath (that he has not imparied their property). If he was
zppointed by the court ne need not tzke an oath." Abba Saul said, "ihe
rule is to the contrary.”g The Tosephtz states that "the guardians
must tithe the orphans property. They may sell homes, fields, vine-
¥yards, caitle, slaves, mzidservants, in orter to feed the orphans and
in order to make them a Sukkah, & lulav, fringes, and in order to enatle
them to fulfill all the commandments which are in the Torzh; in order to
puy for them z Teorzh scroll, and prophetic scrells. But they may not
redeem for them captives nor give charity Yo the poor on their tehalf,
in other words, that which is noi determined in the Torahs They do not
have permission io free_slavea, cuf. they may sell them to others, and
others may free them."lb

An administrator whe paid z shekel for orphans is liatle o pay
a surcharge (compensation to the Temple's shekel collectors to re=

11

imburse them Pfor zny loss which may occur in mzking change).

25

b
Mishnah GCittin S.L

10
Tosephte Terumoth 1,10

11
Tosephta Shekalim 1.8
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One does not sell land that is in 2 distant place in order to buy
land that is nearer, One dofs not sell land that is inferior for land
that is superior, Schwartzlc explzins that this situation means that
the orphan will lose as a result. Cne does not litigate matters pro and
con, or totring in or to give away, for orphans. Schwartz offers the
conjecture that the meaning of this is one does not litigate in favor of
the orphans, or try to colleet for a plaintif from an orphan, until they
grow up and defend themselves, But only if they receive court permis-
sion do they need a grardian to plan with the orphans at last. This is
according to Rabbi Simeon ben Gamaliel who said, "the orvhans have cnly
what the guardians give them. They sell slaves and buy with them land."
Rabbi Simeon ben Gamzliel also said, "even slaves may net be sold te buy
lande The court may not mazke women or slaves guardians from the very
beginning, But if th:ir father appeinted them while he was alive they
may be made guardians.-3

Rabbi Simeon ben CGamzliel szid, "one must not mazke a change for
the better for there is still the possibility that it may turn out to

1l
be injuricus to the interest of 1is charge."

12
Adolph Schwzrtz, oy - . _ A

| ol _JeEN 9 4 L B fs Hhe 080

{;f_ IS Jll WEa o
13 {
Tosephte Terumoth l.11

i

Tosephta Baba Bathrz B,15



It is interesting to ncte that the law does not always protect
the orphan's proverty. For instance: "the ox of a woman or the ox
of orphans or the ox of a guardian or z wilé ox, or azn ox belonging to
a proselyte who died without heirs ... these are all liable tc death
(if they kill & man)." Rabbi Judah said: "4 wild ox or an ox belong-
ing to the Temple, or an ox belonging to z proselyte who died, are ex-
gmpt frem death since they had no ouner.“l5

In regard te this Lebendiger goes on tc state that if z guardian
is zppeinted merely for the purpose of preventiing any damages that mzay
be caused by the property of the orphans, as, for example, when he has
bteen appeinted to take care of a "shor tag," then the guardian is
responsitle or the occurrence of such demages, for the simple reascn
that otherwise people will decline the ruardianship for such a purpose.
Yet Racbi Jose ben Hanana holds that even in the latter case the guard=-
isn firet compensates for the d:mages from his own estate and is then
reimbursed by the crohans when they grow upe. Lebendiger feels that
the statement "znd are repzid from the orthans when they grow up" is
& later aaiitlon.]h

The matter of settling debts is also of grest concern to the
sapes. The #ishnzh stetes that: "FPayment may nct be taken from morie-

gaged property &t hand, even if tnis is the poorest lani. Payment may

15
Mishnah Babz Kamma, Le7

14
Lebendiper, V1I, p. 159
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net belgaken from the property of orphans save only from the poorest
land." "Thus the orphan daughter had another privilege tended to
ner protecticn and welfare." An attachment couldé not be used on the
estate of minor crphans to pay the father's debts except "in certain

18
instances."

Regarding (Yittin LEY the payments which are made from the worst
pastures of the Tields which crphans inherit, Gittin 50a teaches this
applied to orphans of fulllage.:19

The Mishnzh further states that (the goods) of orphans that have
been valued (bty the court to meet the father's debt must be proclaimed
for sale) during thirty days.zo The Tosevhta alsc states that "(the
advertisement of) orohan's property must be made “or thirty days in suc-
cession (before the sale). ... They announce this in the morning and
in the evening when the workers come zand go. ) They state how much was
ive estimaiion, ana how much it is worth noweﬁl

The rzbbis in the Tannsitic period show much concern about the

support, care, and protection of the orphan. Therefore a good numter

17
Misnhnah Gittin 5:2

18
Lebendiger, VI, pa 161

19
Tbid, p. 165
20
Mishnah Arzkhin 6.1

21
Tosephta Arakhin Lol
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of laws revolve around the concept of marriage. Normally a man who
gave his daughter in marriage without prescribed conditions was not
allowed toassign to her less than fifty zuz. In addition, if he,
the father, made a condition that the bridegroom should take the bride
without a trousseau, under such circumstances the groom cannot say,
"After I have taken her into my house, I will clothe her with clothing
of mine," The Mishnah and the Tosephta both agree that "he must
clothe her while she is yet in her father's house." Both of these
sources continue and explain that also in the case of the orphan who
was given in marriage, she, too, should be assigned not less than
fifty zuz. If, however, there was more in the poor funds, then she
should be provided according to the honor that is due to her.zz

The Hishnah23 and 'r«:se;:;h\t.az,.l state that "if an orphan was given
in marriage by her mother or her brothers" and she consented "and they
assign to her as her portion a hundred zuz or fifty, when she comes of
age she may exact from them what should rightfully (i.e., one-tenth of
the estate) have been given to her,

The Ketubah has played a central role in the life of the Jew.

The rabbis therefore had to tend to certain situations wherein the

22
Mishnah Ketuboth £.5
Tosephta Ketuboth 6.7

23
Mishnah Ketuboth 6.6

2k
Tosephta Ketuboth 6.8




Ketubah and the orphan were related, For instance, "A widow not re-
ceiving payment (of her Ketubsh) from the property of the orphans un~
less she swears (to her claim an oath). But when they refrain from
making her swear an oath Rabbi Gamaliel, the Elder, ordeinéd that she
would vow to the orphans whatsoever they would and receive her

25
Ketubah,"

The Mishnah further states, "if a woman impaired her Ketubah the
rest may not be paid to her unless she swears (to her elaim) an oath;
(and that) if one witness testified against her that it had been paid
(in full), she may not receive payment unless she swears (to her claim)
an oath, (and that she may not receive payment from assigned property
or from orphans property, i.e., the inheritance) unless she swears to
her claim an oath; and (that) if a woman is paid not in the presence
of him (that divorced her) she may not receive payment unless she
swears (to her claim an ocath), so, too, orphans may not reeceive pay-
ment unless they swear (to their claim an oath, namely,) "We swear
that our father did not enjoin (in his testament), that this bond of
indebtedness has been paide"™ Rabbi Johanan ben Baroka says: "Even
if the son had been born after his father's death he may take his oath
and satisfy his claim," Rabbi Simeon ben Gamaliel said: ™"if there
are witnesses (to prove that at the time of his death the father said),
'This bond has not been paid,' he may satisfy his claim without taking

25
Mishnah Gittin L3



26
an oath," The Mishnah of Ketuboth goes on and asks, "How does it

apply with the property of orphans?™ The answer is, if the husband
died and left his property to (his) orphans and she seeks to be paid
by the orphans, she may not be paid unless she swears (to her claim)
an oath.2?

If a man was married totwo wives and they died and he then died,
and the orphans claim the Ketubah of their mother, and there is but
(enough for the two Ketuboth), they share equally. If there was a
surplus of one dinar, each of them takes the Ketubah of their own mother,
(and share the remaining dinar with the other heirs). If the orphans
said, "We reckon the value of the property of our fathers at one dinar
more® so that they may take their mother's Ketubah, they do not listen
to them, but they estimate the value of the property before the court

28
{when the father died).

The rabbis further ordained that, "The widow receives her main-
tenance from the preperty of the orphans (as arranged in the Ketubah),
and the work of her hands belongs to them; but they are not responsible
for her buriasl. Her heirs that inherit her Ketubah are responsible

29
for her burial.

26
Mishnah Shebuoth 7.7 and ¥ishnah Ketuboth 9.7

27
Mishnah Ketuboth 98

28
Ibid. 10.2

29
Tbid.11.1
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According to the Tosephta, when "a widow demands her Ketubah,
those who inherit her say to her: 'You received your Ketubah,® As
long as she is noi married they must bring proof that she received the
Ketubahe When she remarried they must bring proof that she did not re=
ceive the Ketubah. When she scld the Ketubah or pledged it as a secuw
rity, or if she uses the Ketubah as a mortgage, she loses her sustenanece
(ieeey she is not entitled to receive amy benefits). Rabbi Simeon said
even if she sold a little, or if she pledged a little, she makes a small
portion as a mortage, she loses her sustensnce, One need not say after
her husband died, but also while her husband is alive, and she writes;
these I sold for the Ketubah, these I sold for food, according to Rabbi
Judah, Rabbi Jose said, she sells just for the sake of selling, (and
therefore) her authority is good since a widow does not sell withthe
authority of the court, the inheritors or those who come with authority,
(iees, those who were sold the Ketubah, or were given the Ketubah as a
gift)w may sell without the court's authority. Rabbi Simeon asked,
why do they say a widow sells without the court's authority? To im-
prove the strength of the orphans. In order not to squander their
property.sl This latter point is extremely important in the case of
the orphan. The Rabbis have gone to the effort to protect the property

of the orphans.

30
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Orphans were supported by a householder or their father appointed
for them, (a guardian), or the court supported them with a tithe, and
fed them for the sake of social order. Similarly Rabbi Simeon ben
Menasiah stated that an orphan of a Levite who was reared by the house-
holder; from the tithe, and he fed him for the sake of social order; if
he was to grow up with a Kohen or a Levite or a t)¥ (a person in
the category of the poor), behold he would feed him from his otm.32
Schwarts states that thus it is forbidden to give Trumot and Maesrot
under the pretense of charity.33 A Kohen or a Levite would feed him
from his own portions

In other words, if he were a Kohen he would feed him from the
Terumzh, if he were a Levite, he would feed him from the Ha:ghr Rishon,

a povr perio s
and if he were am—@mif¥, then he would feed him from the Maeser Oni¥.
Schwarts attributes this to the fact that the orphan is not used to
eating with him.Bb

Schwartz explains that in the case of an orphan who is reared
with a householder, if he were to be given the tithe to eat, the Levites

35
would not receive anything to eat.

Tosephta Terumoth 1.12

33
Schwartg, loce cit. pe 242

Tbid. Pe 2110

35
Tbid. p. 242
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In summation many interesting facts regarding the proteetion
of orphans have emerged. In the realm of inheritance the first born
is accorded special consideration in most cases. There is also special
distinction made with respect to male and female orphans. There is the
view that both need public support but the female orphan was tote eared
for first and then the male. This rule was also applicable in the
realm of marriage.

The role of the guardian is delineated. The choice of a guard-
ian and the rules governing his conduct and the extent of his responsi=-
bility have also emerged. This included such things as the need to
tithe the orphans property or contraet sales for the orphan. Here the
guardian or administrator could go to almost any extreme in order to
provide a religious education for his charge, but the guardian had no
right to dole out charity or redeem captives for their chargess The
guardians could not sell land of inferior quality in order te buy a
superior plot of land. This had to wait until the orphans matured and
could act on their own behalf. It is also interesting that women and
slaves could not become guardians. The only exception would be if the
father specifically appointed them.

The matter of protection of the orphan did not cancel out the
responsibility of the crphan with respect to other individuals property.
However, in such a situation the guardians were held responsible, until
the orphans matured. The sages even went to the extent of discussing
the obligation of the orphans in settling the debts of their fathers.

The marriage of the orphan was an obligation as much as was the

support and care of an orphan. The orphan, like anyone else, was to




-2 =

receive a minimum dowry of fifty zuz, and if the poor funds contained a
surplus, then the orphan would receive a greater sum according to the
honor due her. The intricacies of the impairment of the Ketubah are
also of consequence in the area of protecting the orphan. The role of
the widow in relation to the orphan and his or her protection are also
important since the widow could act on behalf of the orphan but was not
allowed to squander the orphan's property.

In final analysis we have come a long way from the biblical period.
The unspecific in the realm of caring for the orphan has now reached a

technical but specific frame of reference.



CHAPTER FIVE 2.
Religion and Ritual

One of the main concerns was the financial protection and care
of the orphan. However, the rabbis of the Tannaitic period realized
that while this type of consideration for the orphan was necessary; it
was not sufficient, The matter of instruction within the framework
of religion and ritual could not be, and was not, overlooked nor neg-
lecteds Thus the rabbis dealt with questions concerning the paschal
sacrifice, the problem of tithing, and intricate proceedings that re-
volved around the Ketubah. The subject of divorce, leverite marriages,
etc., all fall within the scope of this discussion.

The Mishnah and the Tosephta discuss the Paschal sacrifice. The
Mishnah states: M"If a woman was living in her husband's house and her
husband slaughtered the Passover offering for her, and her father
slaughtered for her, she shall eat from that of her husband. If she
went to keep the First Feast in her father's house, and her father
slaughtered for her, she shall eat it in which place she will. An
orphan for whom many guardians have slaughtered may eat it in which
place he will., A slave belonging to joint holders may not eat from
the Passover offering of boths, He that is half slave and half free
may not eat fram that of his master.l The Tosephta also coneurs

that an orphan whose guardians slaughtered for him may eat of the

; &
Mishnah Pesachim 8.1
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2
sacrifice (i.e., the Paschal sacrifice) wherever he wishes.

If he (the orphan) has been entered as a guest by one of the
guardians then he should eat at the place where he has been entered
as a member of the group. If he be entered as a guest of two guard=-
ians to eat two paschal sacrifices, he should eat the sacrifice which
was slaughtered first.

Turning to the problem of the tithe, the Mishnah states: "WIf
orphans were supported by a householder or if their father appointed
a guardian for them, he must give tithe from the produce that belongs
to them."3 The Tosephta talks about cattle that has become mixed up
with respect to an existing doubt whether it has been tithed or not.
The Tosephta suggests that they be left to pasture until they are no
longer fit for sacrifice. If, however, there is doubt about eleven
heads of cattle, they should die. Then the Tosephta talks about the
tithing of cattle of orphans, the cattle should be scld so that it may
be considered as a2 lost article and thus be returned to its mmers.h

The Tosephta relates that "one was counting and skipped fram that
whieh was counted to that which was not counted, if he recognized it,
he is exempt and they are obliged. If not, all of them are exempt.

If an orphan or a purchase behold all are exempt (from tithes).

2
Tosephta Pesachim 743

3

Mishnah Gittin 5.k

h

Tosephta Bekhoroth 7.15

Tosephta Bekhoroth 7.12
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This term orphan is an interesting aside to our subject, and its
explanation is found in the Miahnah=6 "All aretrought into the cattle
pen to be tithed save only beasts that are crossbred, or trefah, or born
from the side (of the mother beast) or too young, or orphans. "Orphan"
means one whose dam is dead or slaughtered. Rabbi Joshua says, "Even
if the dam was slaughtered but its hide is still whole, the beast does
not count as an orphane™ The Tosephta gives the same account except
that in this instance it was Rabbi Eliezer from Br'tutah who is at-
tributed as quoting Rabbi Joshua. In this same account Rabbi Akiba
stated that he heard that even those excluded from tithes as our Mishnah
lists should be brought to the tithed. Rabbi Simeon seems to back this
statement up by saying none too young must be brought to the cattle pen
to be tithed.?

Concerning the Ketubah there are numerous regulations which in
one way or another have a connection with orphans. For instance, if
a woman "diminishes a Ketubah (i.e., admits that part of the Ketubah
was paid) collect without an oathe How is this so? There was a
Ketubah which was worth 1000 zuz. The woman said, "I did not receive

(my Ketubah) and she has but one mina, she collects without an oath,
8

dzp-ﬁ" /f-.i A states when she said, "I have an
6
Mishnah Bekhoroth 9.k
7
Toid. 7.6
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agreement between us," that is tosy this was in the presence of wit-
nesses, he is ocligated to fulfill all that is written in the agree-
ment, but if there was an agreemeni oetween them not to colleet but

one mina, this type of 2z contract is valid, even te colleet from mort-
£2ged propertiye. ’/Hpjbl /,_nn discussed Rashi's commentary.
Rashi said, still regarding this matter, if in the presence of witnesses
he accepted the responsibility of 1000 zuz he must pay, but if he be=
lieved her that she would only demand one mina then she may collect with-
cut an oath,

The Tesephta then gives a second example how a woman who diminishes
her Ketubah may collect without an oathe With respect to mortgzged
property, one need not say that she can (sell it) only after her husbtand
died, but even while her husband is a2lives A final instance is with
respect to the property of orphans, one need rot say (only)

' /a-},,h NNV 19k, fromthe prope;ty cf the older brothers
but from the property of the younger brothers.

The Mishnzh specifies that if a man divorced his wife and married
her zgain, she is permitted to marry her deceased husband's brother;
but Rabbi Eliezer foroids ite 5S¢, too, if a man divorced (his wife
who was) an orphan and married her zgain, she is permitted tc marry
her deceased husband's brother; out Racbi Eliezer forbids ite If 2

minor was £ iven in marriage oy her father and she was divorced, she is

9
Tosephta Ketuboth 9.l
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deemed "an orphan in her father's lifetime," (i.e., she does not count

10
as within her father's contrecl andé he cannot give her in vetrcthal),

if he married her again all agree that she is forbidden te marry her
11
deceased husband's brother.

The Mishnah proceeds to relate that "if two brothers were married
to two sisters that were minors and orp@ans, and the husband of one of
them died, she is exempt (from the letgzé%;.marriage) by virtue of being
the sister of his wife.lz In other werds she is exempt tecause of the
cictim expressed in Leviticus which states: "Do not marry z woman as
a2 rival to her sisters and uncover her nzkedness in the other's life=

=
time.“l‘
1k

The Mishnah poes on to mention that "if 2 man married two
orphens that were under age (and not related) zndé he died, consummation
or halitzzh with one exempted her co-wife" (from z leverite marriage of
halitzah)e This is after she vecomes of age, because, according to the

15
Mishnzh she cannot be part of the halitzah ceremony. The Tosephta

10
Herbert Danby. The Mishnah. London, Oxford University Press, 1933
ne 23E

11

Mishnah Yevamoth 13
12

Tbide 13.7

13
Leviticus B,1E

1k
Mishnah Yepamoth 139

15
Tbid. 12.L Toserhta Yeramoth 137
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16
goes on to explain, "He who was married totwo orphans who were

under age, and the husband died." In other words there were no chil-
dren a's a2 result ol this marriage and they both come under the law of
a lev;rge marrizge. "The brother-in-law had intercourse with the
first one, and then he also had intercourse with the secend one, both
of them zre forbidden to him.," However, according to

- 17 " 3
IELE i;ux"- the Talmud (Yebamoth Eu= Jey )

/

stafes that ne is not forbidden te the first orphan. This conflict may
be resolved in the following way. It can be assumed thai the Tosephta
is defective, This is the way Maimonides resolves this proble.n.la
This would be in the instance where the brother-in-law had intercourse
with coth orphans, He did not cause the first cne to be forbiiden to
him, but as long as the second one does not exercise her right of re-
fusal, then the first one is forbidden. The TosenhtaIZontinues and
states that: "Raobti Eliezer said in this case as in similar ones it

is tsught that a minor is instructed to exercise the rirht of refusal

witnin t/irty days. Ne matter whether they had intercourse or what

14
Tosephta Yebamoth 13.7
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both say, they force him to perform 2 leverite marriages After
thirty days they request him to perform 2 leverite marriage. If

she said T had intercourse, and he denies this, behold she goes forth
with a divorce, If he said I had intprcourse and she denies this, she
is sentiborth with a divorce and a lev;};t; marriage. Even if he re~
tracts this statement and denies having intercourse, nevertheless she
is divorced. She receives a get and there is a lev;;;:; marriage.

The Mishnah remarks that "if a man was married to two orphans
(thzt were not related) that were minors, and he died, if the deceased
husband's (elder surviving) brother had intercourse with the first and
then spain with the second wife of his brether, this does not render

. 20
the first ineligiole (to coniinue the levgrfte marriage).”

The Tosephta relates tle exzmnle that if two bLreihers were mar-
ried 1otwe sisters that were orphans, one wzs a minor and the cther was
a deaf mute. If the husbanc of the minor dies, the deaf one is sent
forth with a divorce a2nd the minor must wait until she is of age to per-
form the leverite ceremonys If the husband of the deaf oneldies the
miner goes forth with a divorce znd she is considered free.2

22
According to i B ¥ A /‘Jf‘ it is evident that

20
Mishnah Yebamoth 13.9

21
Tosephta Yavamoth 13,6

22
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Coth orphans are considered o be free from their contract of their
father. The reason the ceaf one is sent forth witk a divorce is because
the marital obligation toward her younger sister forbids him to marry
her since her sister is bound to him; znd the oblization to perform the
leverite marriage with the younger sister is not postponed because she
is the sister of his wife who is deaf. This is because of the dis=
advantages involved in their marriage. Furthermore, they are not like
two sisters who were under age when he may postpone his marital bond.
This is because of the law which forbids a man to marry his wife's sister
if his wife is still alive. In this instance both marriages were of
equal zdvantage. Inthe situation where the minor must go forth with a
divorce the commentary goes on to explzin that one may think that per=-
haps ihe mzrriage of the deaf sister was mcre important, out the merital
ovligation forbicds her younger sister tc marry hime The reason for the
deal sister being [orovidden all the time is that she is the sister of the
woman ne divorced and halizah is impossible. However, if he had incer-
course with her becszuse he wzs jezlous, he must nevertheless divorce her
with a bill of divorce, like any other deaf womans

The Tosephta speeifies?3 "That the rule is after one exercises
the right of refusal after 2 diverce, the woman is forbidden to return
to her husband, but i there was a refusal after z divorce she may re-
turr to him." The Tosephia continues and relates the rabbis point out

that nc matter what happened vecsuse she went forth with a get, she can=

23
Tosephta Yebamoth 13.5
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not return to hime Once a man married an orphan and he divorced her.
She returned to him, and he refused, znd she married znother, and he
diede The rzbbis asked Rabui Judsh the son of Baba, "ean she return
tc her first husband? He answered emphatically, "since she went
forth witk a divorce, she is forbidden to return to h:i.m.“2h

In retrospect it is evident that the religious welfere of the
orphan was of utmost concern to the rztbis. They were concerned with
tne matter of the paschal sacrifices, Nec matter how many guardians
slaughtered the paschal sacrifice for the orphan, it was necessary for
the orphan io ezt of this sacrifice, znd the razbbis entitled him to
choose which ever sacrifice he wished. If, however, he was z puest of
cne guardian he should eat at that place. If he was the guest of two
guardians, and both slaughtered the pzschzl sacrifice, he should eat of
the cne thai was slaughtered irst, Thus it becomes evident that the
crpnan had to partzke of the szcrifice like his fellow Jews.

Although the financial concernwas important as far as the orphan
wss concerned, this did not free him or his jpuardian, from tithing the
oroduce that celenged te 4ime There is zn interesting use of the word
crphane Here accordiag to scme opinions, the orphan is exempt Trom
tithess Here ihe word orohan refers to one whose dam is dead or
slaughtered. Whether the crphan is exempt from tithes or not is not
consequential, out what is of vital interest is the usage of the term

orphzn in this instance.

2h
Trid.
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This chapter went on to discuss the problem of orphans who were
divorced. There are the conflicting opinions that orphans who were
divorced and then remarried the szme man, who later died, could marry
his crother. The other point of view is that in such 2 situation the
orphan could nof. marry her deceased husband's brother. There was the
instance where a minor married and was divorced, she is deemed an
"orphan in her father's lifetime," This particular case willbe ex-
pounded in greater detail in the following chapter. Yet, here is yet
a third usage of the woré orphan. Following this we see a discussion
about particular instances which revolve around the guestion of marriage,
leverite marriage, and divorce under various conditions.

In the final analysis the orphan is tendered special consideration
in the realm of religion and ritual. It is not surprising to see such
& situation since the racbis were concerred with the spiritual aspects
as wella the physical and tc ignore one or the other would have teen

inconsistent with Jucaisme



CHAPTER SIX 3.

An Orphan In Her Father's Lifetime

The chapter is devoted to the concept of Stk AR aie
an orphan in her father's lifetime., This concept refers io the fact
that a minor who was given in marrizpge and is divorced, is considered
an orphan in her father's lifetime., This means that her father is
powerless te act on her behalf to arrznge ancther Kiddushine This
chapter will go on to illustrate an example of an orphan in her father's
lifetime.

Also discussed in this chapter are the nine specific instances
wherein the father of a woman cannot annul her vows and her vows must
therefore remzin bindinga.

If 2 man divorced his wife and married her again, she is permitted
tc marry her deceased husband's brother, but Rabbi Eliezer forbids ite
S6, too, if a man divorced (his wife who was) an orohan and married her
agsing she is permitted to marry her deceased husband's brother: but
Rabbi Eliezer forbids it, If z minor was given in marriage by her
father and she wzs divorced, she is deemed an orphan in her father's
lifetime. Bertinoro explains that although her father is still azlive,
she is still considered as an orphan with respect to ®iddushin, and her
father has no power to srrange the Kiddushin thus she is consicered zn
orphan in her father's lifetime, Even if she were to return to her
status of vounger days, she could not perform a leverite marrizge.
if he married her again all agree that she is forbidden to marry her

1
deceased hustand's crother.

1
Mishnah Yebamoth 13.%



Another instance is if an orphan was btetrcthed and then divorced.
Rabbi Elgazer szys: '"He tEat seduces her is exempt, but he that
viclated her is culpable.} In this case her law is that of an orphan
whose father is still alive,"

A betrothed maiden, her father, or later ner husband, are able to
annul. her vows. There are these things which prevent the annulment of
VOWS:

1. If her father gave her in marriage when she was a :{ju;}
or 2 0 )% 1 and she was then divorced or widowed. In this
case she went forth from her father's domain and is called an orphan
in her father's lifetime,

2+ If her fazther died.

3. TIf she is divorced and leaves her father's home, he cannot

L

annul her vowse

The Mishnah enumerztes nine women whose vows remain binding,
They are: she that was past her girlhccd and "zn orphan* (in her
fsther's lifetime when she vowed) i.e., her husband died; she that was
still in her girlhood and Man orphan" (in her father's lifetime when
she vowed), and is now past her girlhood; she thst was "an orphan” (in
her father's lifetime when she vowed), and is still in her girlhood;

she that was past her girlhood and whose father was dead (when she

2
In some texts reads violated or seduced

|
Mishnzah Ketubeth 3.6

l
Mishnzh Nedarim 10,1

5
Mishnah Nedarim 11.10



vowed); she that was still in her pirlhcod (when she vowed) and she then
grew past her girlhood and her father died; she that wzs still irn her
girlhcod (when she vowed) and that is still not past her £irlhood; she
that was still in her girlhcod (when she vowed) and whose father was
zglive, and after her father died she grew past her pirlhood; she that
was pzst her girlhood (when she vowed), and her father was still alivej
znd she that was still in her girlhood (when she vowed) and that has
gErcwn past her girlhcod and whose father is still slive, Rabbi Judah
sayst "Also if 2 man had given in marriage his daughter that was yet
a minor, and she became z widow or was divorced and returned to him, and
that is still in her girlhood."

This chapter is yet another uszge of the tern Mo i N
Here the concept D AK PR RSN
an orphan in her father's lifetime is ciscussed. What this term re-
fers to is a divorced minor whose fazther is still a2live but is powerless
in certain realms., Thus the word .~ AA‘Y  in this instance, has
tzken on an entirely new comnotation, For good reason it is under-
standaole why this word is used since the minor who is divorced is
left helpless in acting in various ways and ner father is legally un-

able to act on her behalfs




CHAPTER SEVEN 17,

Conclusion

The zim of this paper was to define the orphan in Tannaitic
literature, The justification for this was the fact that zlthough
biblical literature presented a positive program concerning the orphan;
it was quite vague in that it did not promulgate the iecificses Thus
the Tannzitic period was where the specifics emerged.

The Tirst chore was to define what is meant by the word orphane
In the orocess it became evident that the word fatherless could be used
interchangeably with orphane The unresolved guestion was whether an
orphan is 2 rhild whose father and mother are dead, or if the term
orphan is a child who has lost one parent, either fzther or mother, by
dezth. The Bitle does not indicate what circumstarces make a child an
orvhan, but it is clear that the orphans are helpless beings, and are
the objeets of special considerations To complicate this matter fur-
ther, there is no fixed age limit of zn orphan. In zny event the first
of three different usages of the term "orphan" ocecurs in Zibliczl litera-
ture wherein the term refers to the child that is fztherless. Tannaitic

iterature continues this usage and adds to it 1t wo others, The second
was when the word "orphan" referred to = beast whose dam was dead. The
third referred to zn "ornhan in her father's lifetime."

This paper followed the nrocedure cf dealing with three specifie
arezs of concentiration. The first wss that of finzncial crotecticn.
The seccnd area was that of religien and ritual, and the third arez was
a discussicn of the concept "an orrhan in her father's lifetime,"

The chapter that dealt with {inancial protection covered a vast

field of particularse Thus the Tannzitic literature mentioned such
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specifics as publie support and the use of poor funds to care for the
male and female orphanss Tt is important to note that there was & dis-
tinction mace between the male and female orphans. The matters of in=-
neritance and the settlement of debts left by the fzther received con-
siderable treatment. This area dezlt with the guardian or administrzter.
The sages defined the role that they were to play as well as their re-
sponsibility. The matter of sppointing 2 guardian was alsc of concern,
There were matters of marriage, tithing, and religious training whieh
enter intc the srez of religion and ritual, and also overlap into the
area of finzncial protection. They become of paramount importance,
This area extended even beyond these bounés tc include the widow and
implications involving the Ketubah,

In addition to all of this, in the area of financial protection,
the Tannaitic literature zlso menticns some of the responsibilities of
the orphans, since not even they, witih their special status, were exempt
from certain responsibilities. 1t was necessary to clearly define in
what zreas they did not have immunity.

The area of religion and ritual was nct overlocked in the preparae=
tion of z clarifiecaticn of the role of the orphan in Tannaitic literature,
Thus they are concerned with such things as the provision of paschal
sacrifice for the orphan, tithing, marriage, divorce, levénit; marriage,
and halitzah.

The paper then turns to the concept of an "orphsn in her “ather's

lifetime," This is one of the three different usages of the term orphan.



In this instance the father is still zlive but it is determined that
his daughter is nc longer under his contral,

In final analysis the positive program tnat defined the role of
the orphan is one wherein not only was the orphan protected financially
and physically, but the orphan was alsc proiected spiritually. Need-
less to say, the sages of the Tannaitic period in defining the role of
the orphan acted in a most acdmirable manner in pf:ﬁulgating a specific

S

program to care for the orphane This, to thek was a realistic problem

of their daily life,
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