
... 

TEE !N 

Th~sis su~mitted if' Jj.:,rtial fclfi)lr.enr o:: the 
re•mire.,en:.s f or ">efr'-"e o:: ~4&.ster o:" Art.s in 
Pebrew Letters an~ Cr1inaticn 

Hetre~ Uninn Coll~fP-Jewish Institute or Reliri~n 
1 ?(,f: 

?e ~•eree , ?ro··e ssor J. lexanc:er Gu ttmann 

l 



'i'FE <':l.1:>F.AN i"N T ,tt.; ,A !'IIC LI l'ERATUP.E 

'uigest 

This paper aeals with the orphan in Ta.nnaitic liter~tur e. The 

fit"st t.ask was to define the ter:?J orphan. This aooroacn lead to t he 

c:sswnption that. the orphan was usually a rninor, but there is n o f ixed 

ai;e lLili t mentioned to corroborate tt.is . :urth~r;nore, t~ere were no 

inoications as to whether tne orphan was Ni~hout bot h mother and fathero 

The next s tep was to de t er.nine r.vw the 3ible ~ic tured the orphan. 

The orphan was the :.;uoject. o:' spacial con!;ideration and protection . 

Script~rt spoke in a very i'eneral way , and bot.h the t:ositive and the 

negative pro~ams that ,:ere offi;red were li:nited and r estric ted . There 

was a need for a -:iore det;,ilec ?!'Ofra:ri , and t nis e:11erbed in the Tan­

r.ai tic lit.era ture ~ 

Three area,; for c :-,si-ieration "'llerred. They ~ere : financial 

pro~ection , relifion anci ritual, anc: "an orrr.4" :L---i he!" :'ather1 s life-

T.'le first area , that of :'inanc-ial nrotec tion , deal t with S\lch 

t.hir,i:s ~s the ;::utlic •uor,ort of an ornnan , charity, ::nheri t.ance arxi 

r irht.s of orph&ns. The rol e o!' the guardian or acr'linistr ator was de-

f ineci. :n ac~:tion this -u-e& cr nside:-ec tithinf , reliri ous t r ~ining , 

respc1~sicility for O2J!l!!;.fes , set,leJne.nts o" debts , and marriage . I:, 

r.,r.e chapter concerned ·,.it.."' :-el:..ic:icn and rituals such sut:jects as the 

9osctal sacrifice , ti~~ing , marri~fe a=-d divorce are dis cussed . 

The thi:·o area w~s t.he ccnceot, of an "orphan in her father I s li !'e-

t.ime.11 Here 1.ne term orphcr. was used to refer to a girl whose father 
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·.ias still alive but \.as nowerless to act on behal !' of I" is daurht.er. 

In conclusio~ , tr.is paper found that the term o~~han was used 

in three specific ways : 1 . a fatherless child ; 2 . a beast whose 

ci~"'II ~as j ead or slauhh:ered; 3. an orphan ir. her fa~her 1s lifetime. 

It ..,.,s evident t.o lhe~riter that the proclem of the orphan .ras a 

?"ealistic proble."11 fo?" the rabbis and t.hey devoted t:iJrie and ~ner gy in 

order to pro•rice f i:iancial, physical and soL-i tud r rotection for the 

orph .. n. 
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C~ A PI'E.R O~E 

Ir.troctuct.ion 

This paper ~ill oeal with the ~ole of the or::ihan in Tannaitic 

literature . From the vEr.,• outset ; t 1,,,ill be : lear tha't there is no 

cl ear def inition for this term. U,;ually the rabbis will ccnsider t he 

orphan to te a minor , cut t..here is no fixed age li.mtt presen1.ed to suo­

sta.~~iate this ini tial assum?tion , nor is there any reason to bel ieve 

tr.at the orphan is ;dthout :,oth a mother and a father. It will soon 

become clear that there are three types o: orphans according to the 

Tannaitic literatureo They are: 1 ) t.he fat her less (or motherless) , 

2) a beast whose dam is iead or slaughtered , and 3) an orphan in her 

father ' s lifetL~e. 

fhe Torah oresents very little in the ~ay of a oositive program 

for t r eatini the orphan . Scriprures sneak in a very ~eneral way with 

ver:; .:e .. e"<cect::ms , ~C: :he nos i-:i;e -oro r c:m tha t is described i s very 

1:.-ni 1,ec an,J 1 sstr ict.ed . ~o~ever, :.here i s littl • doubt that t he or -

phan was t he subject of special c~nsioeration and ~r otection . 

:t ~ecomes evicen't that a ne~ a.~c comprehensive ~rogr arn was 

needed. Tris orofr ari emerges in the Tannaitic l i teratur e . 

The first ~r the three s~=ci ~ic areas witr which this paper will 

deal is tha l ~: f:.:'l..ncial orrtcct.:.0:-1♦ The t ask •,.ill he t o cring order 

out of ch«os. In other woros , to try to provide s~~e sort of organi-

~ation i n an area in which there is no sequential order . fhe t>r otec-

ti.on of ~e '>rphan entaile1! :,i;_,tter o.' oublic support, charity, inher i t-­

The oroLle~ or ·he guar oian or a~, inistrator ~ill 

emer ge . The oarticulars aLou t tithing, rtliblous t raining, responsi-

bili t y of dam;;ges , settlement. of debts , marr iage an-.: divorce, etc . , 
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also occupy a central pl ace in this chapLer. 

From this specific frame of reference, tnis paper will delve int o 

t he area of reli&ion a.~d ritual w~ich coulc be neither overlooked nor 

neglected . This includes such suojects as t he pa5chal sacrifice , 

'tithing , marriage and divorce, ana t he implications about these oc­

cupy an .important role in this paper . 

The l;st .impo~tant phase o: the paper is tile discussion of the 

concept 11an orphan in her father ' s lifetime. " Here the use of the word 

"orphan" refers to one whose father is still alive but is powerless t o 

act on behal : o: his daughter . 

:tis evident that many oifferenL areas of dis cussicn ~~11 emerge, 

t u· it must be rem~~oered that tie goal o: the rabbis in L~ls oeriod 

was t.o ce:ine :.he treat.11ent of the orphans . It must oe emphasized again 

~hat ~he Scr i~Lure le:t a great ~eal t o :,e desired if a positive pro5ra~ 

was to ~e ~rcmulgaLed, and this ~ask was a stupendous and all embracing 

one. 

-



CHAPrER T'wO 

Definition 

ln Webster ' s Dictionary t he f ellowing is offered as a oefinition 

f or the wor d orphan: 11 a child wnose father and mother are deac: some-
1 

t imes appli ed to a child who has l ost one parent by death. 

This paper ~~11 deal with the~ole of The Or phan in Tannaitic 

Literature. Her e , too, we seek a definj tion of the wor d orphan. One 

thing oecomes clear very quickly , in the Biele ano Tannaiti c lit&ratu~e 

t he~e i s no clear cut defini t ion for the t e x,n or phan . The best t hat 

we might. succeed i n doing is t o state that. it appears that the racbi s 

CQnsider a.~ or phan to be one who is a minor, but ther e is no furad age 

s et . 

I t will be possibl e to note the ::,rogression from very little in 

the way of a pos:.tive progr a.11 for the or phan in the Torah to a cl ear 

cu t positive proer am. 

At t r.is point it is essential t o introduce another term that wil l 

appear t hroUfhout this oaper o That i s t he term f~t.herless which simply 

means not having a fa ther who i s a live, or per haps, lad,ing a father ' s 

protection. For that. matter t his word could be used to describe one who 

does not know who his fat.er is. ~or some ~nexplained reason , most 

translations use fatherless interchangeably with or phan. In fact Brown, 

Driver , and Friggs use it the same ~ay. 

orphan and t'at-herless interchangeabl y . 

1 

2 
This paper will use the words 

110rpt.an , 11 webster ' s Ne" )Jorlc "Dic tionary , College Edir.ic,n . 19S7, p.103L 

2 
Brown, Dr iver and i3riggs . Hebr ew and English Lexicon of the Ole 

Testament. Oxforcl' T~le Claredon Press, 1907, P• Lso. 
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CHAPEP. THREE L. 
'£he Orphan as Pict.ureci. in the 1'ible 

3efore turning to the Tannaitic sources i n search of defining 

the role of the orphan, it is advantageous to turn to the Torah and 

view t.he role of the orphan and what provisions were marie for the 

fat.herless during t hat period. The Torah orescr~bes that we should 

not afflict the or phan. "Ye shall not afflict a~y widow or father-
1 

less cl:ild. " The book of Deuter onomy fu!·ther states: "Cursed be he 

that preventeth the justice due to the stranger , f ather l ess , and widow. 
2 

Ano all the people say: Amen . 11 

This seems to indicate t.hat in t.he Torah the orphan is consider ed 

t c oe in a class by h:im or h•,rself, however, no where in the Bible will 

a claar definition of crphan oe oi'f'ered. Yet an impor tant Biblical con­

cept. was tha1. the Lord will be just to the fatherless . "For t he Lord 

your God , He i s God of Gods , ~he Lord of Lords, t.he Creat Lord , the 

1nighty, and the awful, who regardeth not persons, nor t.aketh rewards. 

He doth execute justice for t he fatherless ar,o ~~dow and loveth the 
3 

strange~, in givinf him f?od and rainment. tt 

The t•ook of Di>uteronomy says: ttthou shal .. not prevent the justice 

due tot he stranger or the fatherless , nor take the widows rainment t o 

pledge. But thou shalt remember that thou was a bondsman in Egypt, and 

1 
Exodus 22: 21 

2 
Deut . 27:19 

3 
Deu.t. 10: 113 
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the Lord thy God redeemed th~c , ,here~or e , : co~~.s.n- ~tee ~o f.o tris 
lJ 

thing . " 

The P!"o9he-r.s take up the cudgel and follow this f omula : 

"Learn to do .ell, seek jus-r.ice, relieve the oppressed, 

judge the fatherless, plead for t,he widowo" 

I saiah goes on to state when he accuses he peopl e of disobeyin& 

thPse hvly ordinances . nThy peoole are rebellious and companions of 

thieves; everyone loveth bribes, and followetr after rewards; t hey 

judge no ~ the :atherless, neither doth the cause o: t he widen. coma 
f 

·.:.nto them" 

Jere., iah denlorec sin i lar orfenses when he cried out that: ~They 
7 

plE::ad not the cau!.-le, .he cause of the f'atherless. 11 He goes on to 

address the people and say: "Thus saith the Lord; Execute ye justice 

and rifhteousness , and deliver the spoi led out of the hand of the op­

pressor ?no co no wrong , do no violence to • he s~ranger, t he fatrerless , . ~ 

nor t.ne widow. " 

Ii 
Dei,t. 2li :17f 

s 
Isaiah 1 :17 

t-
Isa i dl 1 : 23 

7 
Jere;niah 5 : 2P 

F 
J er eMi.:h 22 : ; 
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Ezekiel too states: 11 1'hey have wronged the fatherless and t he 
9 

wi.dow . 0 

Zechariah was no differ ent when he spoke to the people saying, 

" and oppress not the widow, nor the fatherless, the stranger, nor the 
10 

poor . 11 

It is possible t c see that the Torah and the prophets prescribed 

~o proLect the fa therless by not permitting injustice and by avoiding 

oppressio:1 . In othe; words , a negative program is o~fered. 

The positive program is foW'ld i n the Book cf Deuter onomy, how-

ever , e.ren in this case it is .fuirly lirni ted. 111~1Jen thou reapest the 

har•rest in thy field , and hast forgot a sheaf in the field, thou shalt 

not go mck to fetch it, it shall te for the s t r anger , for the f atherless, 

anri for the widow, ~haL the Lorri thy God may oless ~hee in all the works 

of thy h:mcis. When thou beatest ~he olive l r2e thou shalt- not go over 

the coughs again; it s11all be for the str anger , for the fatherless , and 

fo r the widow. When thou ~atherest the gr apes o: the vineyard, thou 

shalt ~o~ glean aft er them, it sh&ll be for the stranger , fvr the father-

l ess : and for the widow. And ~hou shalt remember that thou wast a bonds-
11 

man in t.he land of Egypt,. therefore I command thee to do this thing. " 

9 
Ezekiel 22 : 7 

1(1 
Zechariah 7:10 

11 
Deut. 2/J : 19- 21 
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The 5ook of Deuteronomy s t ates : 11 At the end of every three years , 

even in the same year, thou shalt t; ring forth all the ti the of thy in-

crease , and shall lay it up with:.o thy gates . And the Levite because 

he hath no portion ~or inheritance ritr. thee , a.,d the stranger, and the 

fa t r.erless, and the wiaow, that are within thy gates, shall come and 

srall eat and :le sat is:ied, that the Lord thy God may Hess thee in all 
12 

the work of thy hand ·i,;hich thou doest . 11 

In other words, the Book of Deuteronomy l ooks upon ilie fatherless 

as destitute, anc worthy to receive the poor ti the . 

In su~J11ation Biblical lite~ature saw that the fat~erless needed 

specjal orot ec tion . Very often the orphan was classified witr. the 

Levites, the ~:iciow, the noor , the nr oselyte and the s t rangers . These 

~er so~s , and the minor , needed s pec~al protection. The negative progr am 

in the 3:ble is one where it is r.e.cessary t-o warn ag&inst vexing the 

orphar, and ~oinf inju5tice to r.i~. In addit ion a positive profram was 

prescribed. hhen reaPing i n the field and one forgot a sheaf, or when 

beatinr an ol::..ve t ree , one should not go over the noughs ?.gain, or when 

gat hering ~r ape:s in the vineyarc!, one shoul d not go back t.o glean what 

one had ~or gotten. Al l th~se w~re ~or the ~att erless, the i11poverished, 

anc those who needed orotoc1.iJn . But. supoose one ciid a thor ough jot, 

there would oe nothing for the poor . Undoub tedJy the sages saw 1,he weak 

point i.!1 1his ovsit.ivt, orof.r a11 . 

12 
Deut. 2L : 7R- 29 

■ 



• 
- e -

This t ask was undertaken , and the or ofra~ oromul gated. This 

paper wi ll deal wi th the Tannaitic literature a nd atte~pt to show how 

the orphan was to te treat ed L~ this ne~ comprehensive progr am . 

:Sefore we turr. to that point , O, J , Baab pcints out that in the 

Bible we have no cl ear pr oof that the use of _pµ 1 refers t o the fact 

that both parents a re dead. Baab suggests that the fatherless was a 

daughter r ather t han a son , but this cmnot be oroved, However , 

Numbers 27 : 7- 11 , wr:ich talks about a daufhter inheriting from her father 

when t here are no sons , indica tes tha't in the Israelite col'!munit.y they 
13 

were the objects of special consideration. The matter of using ..f' • I 
1L 

to refer to the death of both parents is a lsc sui;g-<.:sted by Hastings , 

a s lacking clear p~oof. 

However, in the f inal analysis, it is .eviden t that orphans a re 

nP.l pless i:ei.ngs . (And from thi::; point it. is necessary to see the 

sneAif:i.~s a~ ;,hey emerged during tte ranr.ai~ic period . ) What is L~ ­

µonant i s that there is no fixed a ge limit , that as long as one can­
lS 

ooi ~anage r.is own affair s he is trea~ed as an oruhan . 

1 ) 
o. J , 3.;.ab , 11 ?.;ther less , 11 The In t erpret ers Dictionary of .,he Bible, 
Vol . II. Ne~ York , At inhcon Press , 1962, PP• ,h6f 

LL 
James Hastings . ••Orpha:10" D:c t ionary o~ the !Hole . New ~ork, 
Cha.rles 5cribner1 s Sons , 1963, P• 71/ 

l5 
Ma1monides , "Yad, 11 ne •ot VJ 

• 



-:HJ.?TER FOUR 

Financial Protection 

9. 

The aim o~ thi s particular chapter is to present a picture of 

wha .. may oe termed the financial pro1,ection of the orphan. Thi~ area 

inclujes a vast field of partic~lzrs. The major cifficulty will be t o 

provide some sequential order within a vast ::rea which does not readily­

lend itself to tha .. purpose. Second will the the overl aoping of areas . 

Thus elements fron other areas will undouotedly be included in this 

area, and v ire versa. 

A::ionf the areas that will be covered are the areas of charity and 

marriage . The matter of t he public support of the mal e and femal e 

orphan smi inheritance r i1h is .;.re also part of thi~ chaptero It is here 

.. hat ther e will eme,pe the distinctior. between male and ~emale orphans . 

The i.riting o~ a 11proz.bul'' also ,.-ill be of :.r,portance as far as an 

orphan is concerned . 

ThP :i;,ipor tance o~ a ,•.u.rcia.n or ad.11inistrator will emer ge in the 

: ollo,..ing pages. Their role and their responsitilities are cl ear . 

As this a rea grows , the questions of marriage, ti thing, and re­

ligious t.r 'iining all "r..ecome of the greatest ilnportance . The rules of 

actin~ on behal~ of orphar emerEe• Yet, the sages also did not protect 

the orphans at the expense o •~ o .. hers . They , too , were responsitleo 

Tims ·.hey , or their ~ardians, were liable for damages . 

The mat"ter of settlinE ceb .. s left ·ry the father is of major con­

cern jn th1s s.rea o~ discJesion. TI,e area will mention the laws con­

cerning ~he !'Qa;riage of orph~ns , the cowr:v, ~he ~se ot ~he poor funds, 

etc. The K~tubah and the v3rious cloiln~ and the technicalities involved 
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.;ill be o ~ r; re;;.'L c oncern . Thesa will touch -.ipon the area of the main-

lenance cf the widow from the p roperty of orphans c?nd 1he extent of 

responsi'oility that is incumbent '.lpon the orphans . This chapt er will 

also discuss the support of orphans ft-cm the tithes, etc . 

Just from t.hi~ short intro~uction it i s evident that many provi-

sions ~ere made in order to protect the orpha.nso As was a l ready men-

~ioned, i t is rii. : ficu l t to p~ovide a ny sequential order . However, in 

the final anal ysis, these !)rov-isi ons wnl show how va s t an area is 

covered when the protection of the orphan is involvedo 

The rabbis also stated that 11 the f irst oorn get s a double share 

o~ whatever the heirs have no need of s earching for (being ready at 

hand at t he fa t her ' s death) . 11 The sages go on to state that 11 in all 

cases except if he planted a t r ee , ouilt a homF. , the heirs receive ao 
1 

equal pcrtion, o t he rwise he takes a double portion 0 ° 
Ra obi Huspith was quoted as sayinr; in regard to i.he wTitin~ of 

a p rozoul t hat. one may wrj te a p~oz.oul II f or an orphan on the secu.ri t~r 
2 

of his guardiar. property •" 

According to Lebe~di~er , Gittin 37a , and Eaoa Kamma 37a stat€ 

that "no s ub.~issi.on of a p?'ozbul is nece ssary f or l oans oweci to mi nor 

or phans. Th e court gains power o: cet.ion against. the 1eb tor b:y the 

1 
~oseph~a Bekhoroth c .16 

2 
Mishnah Shebii t h 10 . 6 
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fact that it stanas in a parental relation to the orphan . " 
3 

In the matter of the outright presentation of charity , Rabbi 

Simeon ben Elazar said that 11 one does not decide with regard t o charity 

f or t. he :ooor in the synagogue , and e ven t o cause a male or femal e orphan 

to marry; and one does not make a marriage stipulation between a man :md 

his wife , nor does one pray for t he si.ck on the Sabbath . 
L 

Hillel permits this . " 

The house of 

The Tos ephta expresses t he view th3.t "a male and a female o rphan 

need public support . One provides for the female o rphan first and 

a.:~terwards provides for the male orphan because t he .male orphan is abl e 

t.oretur n anywhere, b u t tile wcman canno t return anywhere . '' The text 

continues and s tates: 11A male ana a female or phar_ request t o marry, 

one bring s to marriage the f emale orphan first , then the male orphan , 

bec ause of the shame of a woman is greater t han that of a man." The 

~ext also goes on to s how what ~ind of support is necessary when a 

male orphan request.s to marry. 110ne rents f or him a home and put s ou t 
C: 

a bed a11d a fterwar d they cause hi'l! to marry . 11 

(1, 

Leb/ ndiger mentions that the Talmud (Ketubot h 108b) teaches that 

11 I: the property left by t he father is not sufficient f or the support 

cf bot h rnal~ and f emale o rnhans, t hen the whol e property should a! given 

t o t he f emal e . Here the female becomes the practica l heil', con t r ary 

3 
Israel Lebendiger, 11The Minor in Jewish La.-11 Jewish Quarterly Review, 
Vol. 7, 1916- 17, ?• 16t 

Toseph~a Shaobat 17. 22 

5 
Tosephta Ketubot 6 . 8 
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to the Biblical law, which dec lares inheritance is the exclusive right 

of the males . " This is 11 the climax of reform conceming tr.e support 

of the :emale orphan." This :efers only to "moveable oroperty. 11 The 

Gaonic enac tment, saved to the female minor a c laim onl::, eoual lo but 
t, 

not greater than that of the males. 

Rabbi Eliezer says a female orphan .wh'6 has ~crn garment s , Rabbi 

Juiah si: i:. t he na:11e o~ Rabt:i Eleazar , 11 a female orphan has the income 

cf ;:)roperty . 

up :..-ri my care • 

A sen ~hose father died and his ~other says won 1 t grow 

11he heirs say to her , l e t hi'll gro,: up in our car e . One 

-::, :iot :.•, :~e !l i.-n to grow un ;.·:.tr, a relat.~ve wl:o would inherit his 
7 

:,ro,:,e:r·y , 11 The reasc-r, '"or this;, r ose when one c,;hild was slaught.e:-ed 

on ~he eve of Passover. There "'ore the Rabbis ac ted i n tr i s rnar.ne:-

s incE there .11i,;ht be the susnir:ion that the heirs of the crpi:an night 

choose tc. 1<ill hi.r:i in or e1· to receive his i nheritwice. 

1n the case o~ ;; ~ rson who spreads an evilrepo:rt and it ha!)pens 

tha-:. ::;.lre •,:itnesses are fnund , the Tosspl.ta states that lhe culprit is 

l asrP.d anci he pays uoo zuz. In t he case •lf those who were the plotter s , 

they are tne first to go '.o the pla~e ~r the stoning . : r "she (i.e., 

the cne . .,.l".c soread evil , reported, c-r was a plotter) was ;;r: or rihan , she 

~s lasheo and he oa;, s !JOO .. ,,,. , ciJlC her Kt-t.ur.ah remabs fotac t . The 
8 

:alse piotters are the ~rst to f;O cc t;.e nlc.ce of the stC'ning," 

6 

7 
Tosephw Ketutot 11 . L 

~ 
Tosephta Ketunot 1 . 5 
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The ser vices of a ~arciian or aOJT1inis trator were emnloyed to .. end 

t o the or phan. He was to exer cis~ tis power l,O fevor the orohan . A 

special set of laws ex isted for such circumstances. 11 Ir orphans were 

suppor ted by a househol der, or if thei r father appointed a gua r dian f or 

them , he mu s t give tit he f r om the produce that belongs to them. 11 F'ur­

thennore , 11 Ii a guar dian was 3ppointed by the or phan I s father he mus t 

take 81 oath ( th.;., he has not. impa r .:..e ci 1,heir property ) . If he was 

apooi.nted by the cour t. he need not take an oath. 11 

) 
Abba Saul said , " 1.,he 

rule is to the cont.r ary." The 'Iosepht c. s,at.es t hat " the guardians 

must ti the tr.e orphans property . They ~ay sell homes , fiel ds , vi ne-

yards , cat.tle , slaves , maidservants, in or ner t.o :'eed t.he or phans and 

in order t o ~ake t hem a Sukkah , a l ulav, fringes , anrl ir. or der to enable 

them to fulfill all t.hc commandments wr ich a r e in the Torah ; in or der t.o 

buy for 1,hem a Torah scr oll, and orophet ic scrolls . 3ut they may not 

redeem for them captives nor r :ive char ity to t.he poor on t heir behalf, 

in otl:er ;.ores, t.ha t. which is not. det ermined in the Tor ah. They do not 

ha·,- _oer::iissjcn .o :'ree c:laves , ··ut :he) may se:11 t hem t.o others , a nd 
10 

otr·ers ,nay frP.e:: them . " 

An ad'llinj stra-_or who pair! a shekel f or orphans is liacle i.o pay 

a su.:-crar ge ( co.-npensa t ion to t.he Ter-,ple I s sr.ekel co] lee t ors t.o re-
11 

illlburs.a them for <> ny loss wl' j ch :n .. y cccu.r in makint" chanfe) • 

$ 
Mishnah Gitt in 5.L 

10 
Tosephta ::'erumot h 1 . 10 

11 
Toseohta 5r.ekal im 108 
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One cioes not sell lar,d tha-r is in a distant. place in order to buy 

land that is nearer , One does not sell land that is inferior for land 
12 

that is superior. Schwart z explains that this situation means that 

t r:e orphan will lose as a result . Cne does not litjgate matters pro and 

c on , or to Iring in or t o give a";a:r, for orphans . Schwart~ offers the 

conjec-r;ure that. the meanine or this is one does not liti1;ate in favor of 

the orphans, or try to col lect for a plaintif from an orphan, until they 

grow up and defend themselves. 3ut only if they receive court permis-

s i on do t hey need a guarciian to plan with the orphans at last. This is 

accor ding t.o Ra'cbi Simeon ben Gamaliel who saj d , 11the orphans have only 

what the guardians f ive them. ThP.y sell slaves and b\ly with them land." 

Rabbi Simeon ben Gamaliel also said, " even slaves may no t be sol d to buy 

la.1.:l . The cour t may not m&ke women or slaves suardians from t he very 

% ti~ thei:- fat her appointed them while he was alive they 
lJ 

may be made EUardians . 

Rabbi SiJneon oen Gamaliel said, "one must not make a change f or 

t.he cetter for ~here is s t ill the oossib~lity that it may turn out to 
111 

be i nj1.;.:-ious ,o the inte:-est. o:' 1is cnari:;eo" 

12 
Adolph 5cnwartz, 

1 ) 
T-:,sepht& Tei-umot.lt 1 . 11 

.. 
. ., i, 

I 
l(j 4, I 
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I t is m..eresting to ncte that ~he law does not always orotec t 

the orphan ' s propert~ . f or inst.ance: 11 the ox of a woman or t.he ox 

of orphans or the ox of a guardian or a wile ox , or an ox belonging to 

a p roselyte who clied without heirs ••• these are all liable t o d eath 

( if they kill a ma.11) 0
11 Rabbi JudaJ, said : " J.. wild ox or an ox belong-

i ng to the Temple , or an ox belonging t o a pr oselyte who died , are ex-
15 

e:ript. :'ram death since they had no owner . 11 

1n r egard tc this Lebenciige r goes cm t o stat e that if a guardian 

i s appointed merely for the purpose of oreventing any damages that may 

be c aused oy the property of the orphans, as, for example , when he has 

beer. aopointed to t. ake care o:' a 11 shor ha mu'a"," t hen the guardian is 

resnonsible or. the occurrence of such damages, f or the simple reason 

t.hat other,:ise people ....-ill decline t.J-.e ruardianship for such a purpose. 

Yet Raobi Jose ben Hanana hol ds t.hat.. ever, in the l a tter case the gua.1·d-

ian firEt como~r.satPs for tr.e c~~a ges fr0w. hjs own estat e and is then 

rei.,our s ed oy the C:'1)hans when trey g rm,· up . Lebendi~er feels that 

, he state_"le n t "anci a re rep~ici f rom the orchans 1..'hen they ~row uo11 is 
E, 

c, lat.er acl'.li t.1011. 

'!'r.e :na t.t.er cf se~t l ing: decirs is also oi f r<:at concern t.o t..he 

sares . The •··:.oimah si....tes thac: 11 ?c1.yment nay r:ct oe t.;.ken from ::iort-

i;area property 1:;t hana , eve·, 1~ t .'1::s is 1.he poo::-esl.. 1&:n:i . Payment :11a~ 

15 
:-lishr:.a."i Baba Ka."'!ITla, uo 7 

16 
Lebendi ger, VII , p . lSQ 
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not be taken from the p:roper .. y of orphans save only f r om the poorest 
17 

l and . " "Thus the orphan daughter had another privilege tended to 

he:- protection anci wel fare . 11 An attach;nen., could no t. be used on the 

estate of minor orphans 'io pay the father I s debts except "in certain 
1e 

ins1:.ances . 11 

Regarding (uittin L.wthe payments which are made f rom the wors t 

pastures cf the •1elds ~hich cr phans inher it, Gittin 50a t eaches this 
19 

appl ied to orphans of fullage. 

The Mishnah further states that ( the goods) of orphans that have 

beer: valued (1::y the court to meet the father ' s debt r,1ust be pr oclaimed 
20 

for sale) dur ing thirty days. The Tosephta a lsc- states that 11 ( the 

adver tisement of) orphan ' s property :nust be made ''or thirty days in sue-

cession (bef~re the sale) . They announce t his in the morning and 

in the evening when the workers come and go. They state how much was 
21 

i 1,,': estim,u.:.0n, ana how much it is worth now. 
,, 

':'he rabbis ~n the Tan,1.,itic period show much concern about t he 

support , care , and protec~ion of the orphan. There ~orc a good number 

17 
Mishnah Gi tti n 5: 2 

18 
Lebend.iger, VI , P• 161 

1~ 
I bid. p. 165 

20 
Mishnah Arakhin 6 .1 

21 
'l'osephta l,.r.;khin L.1 
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of laws revolve around the concept of marriage. Nonually a man who 

gave his daughter in marriage without prescribed conditions was not 

allowed to assign to her less than .fifty zuz. In addition, if he, 

the father, made a condition that the bridegroom should take the bride 

without a trousseau, under such circWDstances t he groom cannot say, 

"Arter I have taken her into ray house, I will clothe her with clothing 

of mine." The l'lishnab and the Tosephta both agree that "he muat 

clothe her while she is yet in her father's house." Both of these 

sources continue and explain that also in the case of the orphan vho 

-was given in marriage, she, t,oo, should be assign.ed not less than 

fifty zuz. If, however, there was more in the poor funds, then she 
22 

should be provided according to the honor that is due to her. 
23 24 

The Mishnah and Tosephta state that "if an orphan was given 

in marriage by her mother or her brothers" and she consented "and they 

assign to her as her portion a hundred zuz or f ifty, when she comes of 

age she may exa~t f rom them what should rigbtt"ul.ly (i.e. , one-tenth of 

the estate) have been given to her. 

The Ketubah has played a central role in the life of the Jew. 

The rabbis therefore had to tend to certain situations wherein the 

22 
Mishnah Ketuboth 6.5 
Tosephta Ketuboth 6. 7 

23 
Hishnah Ketuboth 6.6 

24 
Tosephta Ketuboth 6. 8 
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Ketubah and the orphan were related. For instance, "A vidov not re­

ceinng payment (of her letubah} rra the property or the orphans un­

less she nears ( to her claia an oath). But when they retrain tr• 

JUldng her •wear Ul oath Rabbi Gaaal.iel, the Elder, ordaiDM that she 

vould TOW to the orphans whatsoever they would and receive her 
25 

Ketubah.• 

The Miabnah furt.ller states• •u a voman illlpaired her 1:etubab the 

rest mq not be paid to her unless she swears (to her elaia) an oath; 

(and that) if one witness testified against her that it had been paid 

(in tull.), she ma7 not receive p1111ent unless she nears (to her claia) 

an oath, (and that she may not teoeiff payment frcll assigned property 

or fr011 orphans property, i.e., the inheritance) unless she swears to 

her claia an oath; a.'ld (that) if a wawan is paid not in the preaence 

of hi.ta (that divorced her) she DlllY not receive payaent unless she 

nears (to her claia an oath), so, too, orphans uy not receive pq­

ment wiless they swear (to their cl&im an oath, Dallle}y,) •we swear 

that our father did not enjoin (in his testament), that this bond ot 

indebtedness bas been paid•" Rabbi Johanan ben Baroka._saya: •ETen 

if the son had been born atter his father• s death he may take hi.a oath 

and satisfy his cl!ia•• Rabbi Simeon hen Gamaliel a aid: •it there 

are w'"itneseee (to prove that at the tiae of his death the father said), 

'This bond has not been paid,' he may satisfy his claia without talcing 

2S 
Mishnah Gi ttin 4.3 
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26 
an oath.• The Kisbnah or Ketubot.b goes on and aau, •How does it 

apply with the property of orphans?• The answer is, U the husband 

died and lert his property to (hie) orphans and she seeks to be paid 

by the oipban■, she mq not be paid unless she swears (to her claia) 
27 

an oath. 

Ir a man was urried to1wo rivee and they died and he then died• 

and the orphans claiJI the Ketubah of their mother, and there ie but 

(enough for the tvo Ketuboth), they share equally. If there wa■ a 

surplus of one dinar, each of t haa .ices the Ketubah of their own ■other, 

(and share the remaining dinar with the other heirs). If the orphans 

said, "We reckon the value of the property of our fathers at one dinar 

more• so that they may take their mother's l etubab, they do not listen 

to them, but they estimate the value of the property before the court. 
28 

(vhen the father died). 

The rabbis further ordained that, "The vidov receives her uin.­

tenance frm the preper.v of the orphans (as arranged in the letubah), 

and the work of her bands belongs to th•; but they are not responsible 

for her burial. Her heirs that inherit her Ketubah are responaible 
29 

for her burial. 

26 
Mishnah Shebuoth 7.7 and Mishnah Ketuboth 9.7 

27 
Mishnah Ketuboth 9e8 
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According to the Tosephta, when "a vidov deunds her X.tubah• 

those who inherit her aay to hers 1You received your Ketubah.• A.s 

long a■ she is not married they must bring proot that she receiTed the 

Ketubah. When she remarried they J1Ust bring proor that she did not re­

cei ve the Ketubah. When she sold the Ketubah or pledged it as a secu .. 

rity, or if she uses the Ketubah as a mortgage, she loees bar suatenanee 

(i.e., she is not entitled to receive SQ' benefits}. Rabbi Simeon said 

eftll if she sold a litt1e1 or if she pledged a little, she aakes a mall. 

portion as a mortage, she loses her sustenance. One need not say after 

her husband died, but also while her husband is aliTe1 and she writes; 

these I sold for the Ketubah,. these I sold for food, according to Rabbi 

Judah. Rabbi Jose said, she sells just !or the sake of selling, (and 

therefore) hv authority is good since a widow does not sell with the 

authority of the court, the inheritors or those who cme with authority, 

(i.e., those who were sold the Ketubah, or were given the Ketubah as a 
JO 

gift} 11ay sell without t.he court's authority. Rabbi Si.Jleon asked, 

why do they say a widow sells without the court's authority-? To a­

pron the strength of the orphans. In order not to squander their 
31 

property. This latter point is extremely 1Jnportant in the case of 

the orphan. The Rabbis have gone to the effort to protect the property 

of the orphans. 

31 
Tosephta Ketuboth ll.l 
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Orphans were supported by a houoeholder or their father appointed 

for th•, (a guardian), or the court supported them with a tithe, and 

fed them for the sake of social order. Similarly Rabbi Si.aeon ben 

Menasiah stated that an orphan of a Levite who was reared by the bouee­

holder; fran the tithe, and he fed him for the sake of social ordff; it 

he was ~ grow up with a Kohen or a Levi te or a '.J y (a paean in 
)2 

the category of the poor) , behold he would feed him f rom his ovn. 

Schvuts states that thus it i s forbidden to give TrUlllot and Maesrot 
33 

under the pretense of charity9 A Kohen or a Levite would feed hiJI 

from his own portion. 

In other words, 1f he were a Kohen he would feed him fran the 
4.. 

Terumab, if he were a Levite, he would feed him fr011l the Ma•ser Rishon, 
G. ,. •• ~ ,,. .. rl.,.., 

and if he were a !!.!'.tt, then he would feed him fra11 the Kaeser Onit'. 

Schwarts attributes this to the fact that the orphan is not used to 
3L 

eating with him. 

Schwartz dXplains that in the case of an orphan who is reared 

with a householder, if he were to be given the tithe t o eat, the Levites 
35 

would not receive anything t o eat. 

32 
Tosephta Terumoth 1.12 

33 
Schwartz1 loc. cit. P• 2L2 

34 
Ibid. P• 240 
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In SU111111ation many interesting facts regarding the protection 

of orphans have •erged. In the realm of inheritance the first bom 

is accorded special consideration in most cases. There is also special 

distinction made with respect to male and female orphans. There is the 

view that both need pubUc support but the fem.ale orphan was tole cared 

for first and then the male. This rule was also applicable in the 

realm of marriage. 

The role of the guardian is delineated. The choice of' a guard­

ian and the rules governing his conduct and the extent of h.u reSJ)Ollsi­

bility have also merged. This included such thillgs as the need to 

tithe the orphans property or contra.et sales for the orphan. Here the 

guardian or administrator could go to almost any extreme in order to 

provide a religious education for his charge, but the guardian had no 

right to dole out charity or redeem captives for their charges. The 

guardians could not sell land of inferior quality in order to buy a 

superior plot of land. This had to wait until the orphans matured and 

could act on their own beha1f. It is also interesting that waaen and 

elans could not become guardians. The only exception would be if the 

father specifically appointed them. 

The matter of protection of the orphan did not cancel out the 

responsibility of the orphan with respect to other individuals property. 

However, in such a situation the guardians were held responsible, until 

t he orphans matured. The sages even went to the extent of discussing 

the obligation of the orphans in settling the debts of their fathers. 

The marriage of the orphan was an obligation as much a.s was the 

support and care of an orphan. The orphan, like anyone else, was to 
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receive a minimUJll dowry of fifty zuz, and if the poor f'unds contained a 

surplus, then the orphan would receive a greater sum a ccording to the 

honor due her. The intricacies of the impainaent of the letubab are 

also ot consequence in the area or protecting the orphan. The role of 

the widow in re1ation to the orphan and his or her protection are also 

important since the widow could act on behalf ot the orphan but vas not 

allowed to squander the orphan's property. 

In .final analysis we have cOllle a long way from the biblical period. 

The unspecific in the realm of caring f or the orphan has now reached a 

technical but specific frame of reference. 



CHAPI'ER FIVE 

Religion and Ritual 

One of the main concerns was the financial protection and care 

of the orphan. However, the rabbis of the Tannait ic period realized 

that vbile this type of consideration for the orphan vas necessaryJ it 

vas not sufficient. The matter of instruction vlthin the framework 

of religion and ritual could not be, and was not, overlooked nor neg­

lected. Thus the rabbis dealt with questions concerning the paschal 

sacrifice, the problera of tithing, and intricate proceedings that re­

volved around the Ketubah. The subject of divorce, leverite marriages, 

etc., all .fall within the scope of this discussion. 

The Mishnah and the Tosephta discuss the Paschal sacrif'ice. The 

Mishnah statesc "If a woman was living in hei- husband's house and her 

husband slaughtered the Passover offering f or her, and her rather 

slaughtered for her, she shall eat frOlll that of her husband. If she 

went to keep the First Feast in her father's houee, and her father 

slaughtered for her, she shall eat it in which place she vill. An 

orphan for whom many guardians have slaughtered auy eat i t in which 

place he will. A slave belonging to joint holders ma:, not eat frcn 

the Passover offering of both. He that is half slave and bal.f tree 
1 

m~ not eat fran that of his master. The Tosepbta also concurs 

that an orphan whose guardians slaughtered f or him may eat or the 

1 
!fishnah Pesacb:iJl 8.1 
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2 
sacrifice (i.e., the Paschal sacrifice) wherever he wishes. 

If he ( the orphan) has been entered as a guest by one of the 

guardians then he should eat at the place where he has been entered 

as a member of the group. 11' he be entered aa a guest ot two guard• 

ians to eat two paschal sac.rifices, he sboul.d eat the sacrifice vbicb 

was slaughtered first. 

Turning to the problem of the tithe, the Kishnah states: •If 

orphans were SUPPorted by a househol.der or if their tat.her appointed 

a guardian for them, he must give tithe tran the produce that be1.onga 
3 

to them." 'l'be Tosephta ta.1ks about cattle t hat has become mixed up 

with respect to an existing doubt whether it has been tithed or not. 

The Tosephta suggests that they be le ft to pasture until they are no 

longer fit for aaerif"ice. If, however, there is doubt about eleven 

heads of cattle, they should die. Then the Tosephta talks about the 

ti thing of cattle of orphans, the cattle should be sold so that 1 t raay 
4 

be consici.ered as a lost article and thus be returned to i ts owners. 

The Tosephta relates that "one was counting and skipped frcn that 

whi ch was counted to that which was not counted, if he recognized it, 

he is exempt and they are obliged. If not, all of them are exempt. 
5 

If an or phan or a purchase behold all are exempt (from tithes}. 

2 
Tosephta Pesacb:im 7.3 

J 
Mishnah Gittin 5.L 

4 
Tosephta Bekhoroth 7.15 

5 
Tosephta Bekhoroth 7.12 
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This tena orphan is an interesting aside to our subject, and its 
6 

explanation i s found in the Mishnah: "All are lrought into the cattle 

pen to be tithed saw only beasts that are crossbred, or tre!ah, or bom 

frcn the side (of the mother beast) or too young, or orphans. "Orphan" 

means one whose dam is dead or slaughtered. Rabbi .ioshua says, "Even 

1! the dam vaa slaughtered but its hide is still whole, the beast does 

not count a s an orphan." The Tosephta gives the s&11e account except 

that in this instance it was Rabbi lliezer fr0111 Br1tutah who is a~ 

tributed as quoting Rabbi Joshua. In this saae account Rabbi Akiba 

stated that he heard that even those excluded froia tithes as our Mishnah 

lists should be brou,ght to the tithed. Rabb~ S:iJuon seems to back this 

statement up by saying none too young must be brought to the cattle pen 
7 

to be tithed. 

Concerning the Ketubah there are numerous regulations which in 

one way or another have a connect ion with orphans. For instance, if 

a WOJllan "diminishes a Ketubah (i.e., admits that part 0£ the Ketubah 

was paid) collect without an oath. How is this so? There was a 

lecubah which was worth 1000 zuz. The waaan said, "I did not recein 

(my let.ubah) and she has but one mina, she collects without an oath. 
8 

ftv)..£/\ 1 / 1...J ,, states when she said, "l have an 

6 
Mishnah Bekhoroth 9.4 

B 
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agreement between us, 11 that is to say t his was io the presence of wit­

nesses , he is ooligated to fulfill all t hat is writ.ten in the agree­

ment , but if there was an a{;reement. between t hem not to collect but 

one m.ina , this t ype of a con"Lract is valid , even t c collect f r an mort­

gaged properl.y . , 1 ,?.JI' , I 'Jn a iscussed Ras hi r s commentary. 

Rashi said, still regarding this matter , if in the presence of witnesses 

he ac~epT.ed the responsibility of 1000 zuz he must p~y, but if he be­

lieved he~ that she would onl y demand one mina then she :nay collect with­

out an oath . 

Th~ Tosephta then gives a second exampl e how a woman who diminishes 

her Ketubah may collect without an oat h. With respect to l"lOrtgared 

proper ty, one need not s ay t.hat. she can ( sell i t) only after he,· hust>and 

died, ~ut even while her husband is alive. A final instance i s with 

respect t o the oroperty of orphans , one need r.ot say (only) 

/' J ~ I" ~ ; 1v I J ·~ le,, from the property cf the ol der brothers 
9 

but f r ~~ the property of the younger br others . 

The Mishnah specifies that if a man divorced his wife a nd married 

her again, she is pemi tted tc marry Iler deceased husband I s br other; 

but Rabbi Eliezer foroi ds it. $0 , t oo , if a man divorced (his wife 

who leas) s.11 orphan anci married her again , she is permitted t c marry 

her deceased husband ' s or other : ou~ ?.acbi £liezer forbicis i t . If a 

rn::.nor was f :.ven in marriage oy her father ana she wa~ divorced , she is 

9 
Tosephta Ketuboth 9.L 
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deemed " an orphan in her f ather ' s lifetime.," li. e., she does not count 
10 

as within her father ' s cont r ol and he cannot giver.er in oet r cthal) , 

if he mar ried her again all agr ee t hat she is forbicden to marry her 
11 

deceased husband ' s brot her . 

The Mishnah proceeds to rel ate that 11 if t wo brother s ;.e.re marri ed 

t o two sisters that were minors and orphans , and t he hus·oand of one of 
L.~ 

them died , she is exempt (fr om the lev,-r)'te m~rr iage) by virtue of being 
12 

the sister of his wife . In other words she is exempt because of t he 

aict~~ expressed in Leviticus which s tates: "Do not mar ry a wanan as 

a rival to her sis t ers and uncover her nakedness in the other ' s l ife-
1} 

time." 
14 

The Mishnah i;oes on to mention t ba t " if a man married two 

orohens tha~ were under age (and not related) and he died, consummation 

or halitza..ti with one exempt.ed her co .. wi fe11 (fr om a leverite marr iage of 

halitzah) . 1, This is aft er she oecomes of age , t ecause, according to the 

Mishnah she cannot be part of the h&litzah ceremony . The Tosephta 

10 
Her bert Danby. The Mishna.'1-i. London , Oxford University Press , 1933 
P• 238 

11 
1-!:.shnah Yeoa:nc th 13. ,, 

12 
Ibid. lJ. 7 

l J 
Levitirus 8. l P 

1L 
Mishnab Yeoarno~h lJ. 9 

15 
!bid. 12 . L Tosephta lecamoth 13. ? 
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16 

goes on to explain , "He who was 'llarried to uo orphans who were 

under age , and the husband died." I n other words 'ther e were no chil ­

dren a s a r esult of this marriage and they both co.'lle under the law of 
t' 11,., 

a l ev, rjte marriage. "ThC! br other- in••law had intercourse with the 

fir st one , and then he also had intercourse with the s~cond one , both 

o!' them are for biciden to him. " 
17 

However, according to 

th e Talmud (Yebamoth 

sta es tha~ ne is not :'or bidden t.o the first or pha:1. This conflict may 

be resolved in the follo~ing way . It can be assumed that the Tosephta 
18 

is defecti ve . Thi s is the way Maimonides r esolves this procl em. 

This would be in the instance where the brother- in- law had inter course 

~ith oot.h orphans . He did not cause the first one to be forbi~den to 

lii:n , out. as long as the second one does not exer cise her right of re-
19 

fusa] , then the first one is fo r bidden. The l'oseohta continues and 

states th.:i. t : " Ra oti £:iezer said in t ~is case as in similar ones it 

is ta~ght that a minor i s instructed to exer cise lhe riFht of refusa l 

~itnin t , irty cays. ifo ma 1,t er whether t hey had intercourse or ,,:hat 

le 
rosephta Yebamot ~ 13.7 

l b 
Mishneh Torah 

J '~) oJ _1 
1 
I ,f-. I / I /" I 

19 
Tosephta Yeoamoth 1 ) . 7 
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both say , they force hiro t o perfonn a leverite marriage. After 

thirty days they reques t him to perform a lever~te marriage . If 

she said I had intercourse, and he denies this , behold she goes fort h 

with a divorce. 
i. 4...­

If he said I had intercourse and::he denies this, she 

is sentibrth wi~h a divorce and a lcv~rzte marriage. Even if he re-

tracts this statement. and denies having int.ercourse , neverthel ess she 

is divorced. 
t' G..-

She receives a get and there is a leverz te marriage . 

The Mishnah remarks that 11if a man was married t o ~ o orphans 

(that were not related) that were ~:inors, and he died , if the deceased 

husband I s ( elder surviving ) brother had intercourse with the first and 

then agai n with the second wif~ of his br ct.hcr , this does not render 
i. CL 20 

t.he first ineligiole (1.o crn -i.·me the l ev~ r.rte mar:-:.age) . u 

The Toseohta relates :.le ex-cl'!...,:c tr.a-.. if two br<'~E!'S wer e mar­

ried 1 o 1>10 sisters that were orohans, one was a minor and the ether was 

a deaf ;nu t.e . If t he husba.no of the miuor dies, the deaf one is sent 

forth wit.ha divorce and the ~inor must wait until she is o~ age to per-

form the leveri te ceremony o If the husband o~ the deaf one dies the 
21 

minor r;oes forth with a divorce and she is considered free. 
22 

According to it is evident that 

20 
Hishnah Yebamoth 13. 9 

21 
Toseph t a !abainoth l J. t· 

22 
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cit. p . 109 
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both orphans are consjriereci to be f r ee f r om their contract of t heir 

~at.her . The reason the 6eaf one i s sent f orth ~itb a oivorce is because 

the marital obligat:i.on to~arri her younger sister forbids him to marry 

her since her sister is bound to nizn ; and the obligation to per form the 

l everite marriage with ~he younger sister is not postponed because she 

i s the sister of his wi fe who is dear~ 

arivant ages involved in their marriage. 

This is because of the dis­

Furthennore , t hey are not like 

t~o sister s who were under age when he may postpone his marital bond. 

This is because of t he law which f orbids a man to marry his wife' s sist er 

if his wife is still alive . In this ins tance both marriages were of 

equal & dvantage . In the situat i on where the minor must go forth with a 

divorce the co~~entary goes on to e Kplain that one m«y think that per­

haps t he ~arriage o: the deaf si ster was mere important, but the ~arital 

oolitlation forbics her younger sister t o :n.arrJ hLm. The reason for the 

deaf sis ter being f oroi oden all the time is that she is the sister of the 

woman he divorced and hal izah is impossibl e . P.owever , i f he had inter-

course with her oecause he was jealous , he must nevertheless divorce her 

'1-:'ith a oill of divorce , like any other deaf woman . 
23 

The Tosephta specifies , 11 That. the rule is after one exercises 

the right of refusal after a divorce , the woman i s f orbidden t o return 

to her husband , but i r there was a refusal after a divorce she may re-

t un: t o him." The Tosephta com,inues and relat es the r abbi s point out 

that nc mat.ter what happened uecause she went forth with a get , she can-

23 
Tosepht a Yebamoth l J . ~ 
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not r e turn to hi~ . Once a man married an orphar, anc he ciivorced her . 

She returned to hDn , a nd he refused, a.110 she married another, and n e 

ciied o The rc.bbis asked Rabbi Ju&.h the son of Baba, "can she return 

tc her first. husbanci. ?11 He answered emphatically, "since she went 
2u 

forth witr. a d ivorce , she i s forbiooen to ret.urn to him. 11 

In retrospect, j t is evident that the religious welfa re oft he 

orphan was of utmost concern to the rabbis. They were concerned with 

the matter of t he paschal sacrifices. No lilotter how many guardians 

slaughtered the paschal sacrifice for the orphan, i t was necessary for 

t he orphan to eat. of this sacrifice, and the rabbis entitled him to 

c hoos e which ever sacrifice he wished . If, however, he was & ~uest of 

one guc'..r<lian he should eat. a~ that pl ace . I:' he ,ms the gues t e;.f two 

guarcians , and bot.h slaughtered t he ~aschal sacrifice, he should eat of 

the cne tha ~ was slaufhtercd first . Thus it becomes evident that t he 

cr;,nan ha<i to partake o" the sacri:i ce like his .:ellow Jews . 

Al lhouf;h the 'inanc ial concern was iJTlportant as far as the or phan 

w~s concer ned, this did not :'r ee him or his guardian , ft-om tithing t he 

9roduce that celunge d to ~im. There is an interesting use of the wor d 

t..ithe s . 

Her e accordL1f to some opinions , t.he orphan is exempt f rom 

He~·"' 1 he wor d or!'.)han refe rs t.o one whose dam is deaci or 

slaughtered . Whether t.he or phan is exempt f ro:n tithes or not is not 

consequential, out what is of vital interest. is the usage of the term 

orphan in tr.i s instance . 

2h 
Ibid.. 
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This chapter ~ent on t o discuss t he problem of orphans who were 

divorceri . There ar e the conflicting opinions t r.at orphans who were 

divorced and then renarried the same man, ~ho l ater died, could marry 

his orotner . The other point of view is that in such a situation the 

or phan could not marry her deceased husband 1s br other. There was the 

instance where a minor married and was divorced, she is deemed an 

11 orpha., in her father ' s lifetime. " This particular case will 'te ex­

pounded in grea ter detail i n the foll owing chapt er. Yet, here is yet 

a t.hird usage of t he wore orphan. Follow"i.ng this we see a discussion 

about particular i nstances which revolve around the question of marriage, 

lf:.ve ri te :narriage, and divorce under various conditions. 

Jn t~e f i nal analysi s the o:-ohan i s tender ed ~pecial consideration 

in the realfli of religion and ritual . It i s not surprising to see such 

a situation si.,ce the r ~obis were concerred with the spiritual aspects 

as well as t he prysical and t o ignore one or the other woul d hr.ve been 

inconsist ent with Judaism. 



An Orphan In Her ?ather1 s LifetimP. 

The chapter is devoted to the concept of 

an orphan in her father1 s lifetime. This concept refers to the fac t 

tha~ a minor who was given in marriage and is divorced, is considered 

an orphan in her father's lifet ime. This ~eans tha~ her ~ather is 

powerless to act on her behal f t o arr&nge anc tiler Kicidushin. This 

chapter will go on to illustrate an example of an orphan in her father's 

life t :i11le . 

Also discussed in t his chapter are the nine specific instances 

wherein the father of a woman cannot annul hsr vows and her vows must 

t herefore re~ain binding. 

If a man divorced his wife and married her again, she is pe1,nitted 

t o marr y her deceased husband ' s brother , but Rabbi Eliezer forbi ris it. 

So , t oo , if a ma.~ divorced (his wife who was) an orphan and married her 

again , she is permitted to marry her nec:eased husbanci 1 s br other: but 

Raboi Eliezer forbids i t . r~ a minor was given in marriage by ~er 

father and she was divorced, she is cieemeo. an orphan in her fat.her ' s 

lifetime . Bertinoro explains that although her ~ather i s still alive , 

she is still co:1sidered as an orphan wi t !: r espect to 1•iridushin1 and her 

father has no oower to arrange the Kiddushin thus she is consicered an 

orphan in her fathe1" s lifetime. Even if she were to return to her 

status of younger days , she could not per f orm a leverite marr iage. 

If h~ married her again all agr ee that. she is forbidden to marry her 
1 

deceased hu$band 1 s crother . 

1 
Mishnah Y~baIT1oth 1 3. b 
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Another instance is if an orphan was betrothed and then divorced. 

Rabbi Eleazer says: 
2 

11He that seduces her is exempt, but :he that 

viol ated her is culpable. 

whose father is still alive." 

In this case her law is tha t of an orphan 

A betrothed maiden , her fat her, or late~ her husband , are able t o 

annul her vows . Ther e are these things which prevent the annulment of 

vows: 

1. If her father gave her in mar riage when she was a 

or 2 and she was then divorced or widowed . 

case she went ibrth from her :'at.her ' s domain and is called an orphan 

i..'1 her fa t he r ' s lifetime. 

2. If her father died. 

) . If she is divorced and leaves her father ' s home , he cannot 
~ 

annul her vows . 

The Mishnah enumerates nine wcmen whose vows re.main binding. 

They are: she that was past her gi:l hocd and II an orphan" (in her 

1ather1 s lif etime when she vowed) i.e. , her husband died; s he that was 

still i.'1 her girl hood anri "an or phan" ( in her father ' s lifet :ble when 

she ;.rowed) , and is now pnst her girli:ood ; she th2t was "an orph.m'' (in 

her fatrer ' s lifet jme when s:iP- vo;;ed) , and is still in he,- girl hood ; 

she that w~s past her girlhood .inc! whos e father was dead (when she 

2 
In ~o~e text.s reads viola~ed o~ seduced 

3 
Mishnah Ketubotn 3.6 

Ii 
Mishnah Nedariin 10. l 

5 
Mishnah Nedarim 11.10 
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vowed); she that was still ir. her 1;-irlhcod (when she vm-:ed) and she then 

grew past her girlhood and her fat h~r died ; she t hat was s till i:1 her 

girl h<:.od (when she vowed ) and that is sti ::J. not past her g irlhood; she 

that was still in her girlh~od (when she v owed) and whose father was 

alive, and after her father died she gr ew past her cirlhood; she that 

~as 9as~ ner gir lhc~d (when she vowed) , and her father was still alive; 

and she t.hat was still i n hel" [irlhood (when she vowed) and that has 

gr own pas t her girlhood and whose father is still alive . Rabbi Judah 

says: "Also if a .11an had given in marr iage hi s daught er t hat was yet 

a minor , and she be came a widow or was divorced and returned to him, and 

that i s still in her @'.ir1hood o11 

This cr&pter is yet anot her 11sage oft he te:rm fa .p l 

P.e?·e the c oncept 

an or phan in her fa th'°r ' s li!'etime is ciscussed. What this term re -

~ers to is 3 divorced minor whose ~ather is s t i ll a l lve but is powerl ess 

in certa:n realms . Thu ~ the .,, orci , ,:;, i,~ 1 in thjs instance, h&s 

~ke:-. en an entirely new coP.n ot&tior: . r'or good raason it i s under­

standaole 1,;hy this Hord is used since t.'rie minor ..,.,ho is divorced is 

l eft helpless in a.ctin r in var! ous ways and ner father is legally un ­

a~le w a ct on her oehal f o 
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Conclusion 

The a im of this paper was w define the orphan in tannait,ic 

liter ature. The justification for t hi s was t.he fact tha.; al though 

biblical lit erature pr esented a positive progr am concerning the orphan; 

it was quite vague in that it did not promul gate the ~er.ifics . Thus 

the Ta:1.nait ic period was where the specifics eme, ged . 

The f irst chore was to d e:'ine -what is m'3ant by the wor d orphan. 

In the process it became evident t hat t!'le word fatherless could be used 

interchangeably witr orohan. The unresolved question was whether an 

orphan is a r.hilri whose father and mother are dead, or if the tern 

orphan is a chi l d who has lost on e p~rent, either father or mother, by 

death . The Sibl e does not indicate what circumstar.ces make a child an 

orohan, but it i s clear that the orphans are helpless beings, and are 

t.he objec ts of special consideration. To complicate this matter fur-

ther , there is no fixed age li'lll t of an or phan. In any event the f irs t 

of three different usages of the term norphan" occurs in .tl1blical l i t era­

ture wher ein the term refers to the c hild that is fatherl ess. '!'annaitic 

l i terature c-ontinues t.his usage and adds to it two others. The second 

was when t.he vord " orphan" r eferred to a beast whose dam was ::ead . The 

t hird ::--e ferreci to an "ornhan in her fat.1:er ' s life time. 11 

This oape, :o~lo~ea the ~roceaure c: oealL~g witr three specjfic 

are~s of concentr ation. The fir st was that of finE.~cial orotec tion. 

The SdC( n d are~ was that of r eligion a nd ritual , and t he third area was 

a dis.cussion of the concetit '1an or ~~,an in her father ' s lifet ime." 

The chapter that dealt with financial protection covered a vast 

field of pa r ticul a:·s . Thus t he Tannaitic l itera ture mentioned such 
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specilics as oublic support and the use or poor .f'unds to ccU"e for the 

male arid f emal e orphans . I t is important to note ~hat there was a dis-

tinction made between the male and female orphans . The matters of in-

heritance and t he set tlenent of debts left by the father recei ved con-

siderable treatment. This area dealt with the guardian or adr.tinistrat or . 

The S&fes defined t he rolP that they were to olay as well as their re-

sµonsibil i ty . The matter of aopointing a guardian was also of concern. 

~r.ere were matter s of marriage , tithing, and religious t r aining wbjch 

en w r into the area of r~ligion and ritual, and also overl ap in to the 

area of financial protec tion. They become of par&~ount iJllportance. 

Thi$ area extended even beyond these councs tc include tr.e widow and 

i.1t!)lications imrolving the Ketubah. 

In addition to all of this , in the area of financial protection, 

the Tannaitic l i t eratur e also mentions some of the responsibilities of 

t~,e orphans , since not even t hey , wit;1 their special status , wer e exempt 

from cert ain responsibilities. lt ~as necessary to clearly define in 

wh3t areas they die not have :iJrimu.nity. 

The area o f religion a no ritual was :1ot overlocked in the prepara­

t ion of a clarification of t he role of the orphan in Tannaitic litera~ure. 

Thus they are cor,ceroed with such t hings as the provision of paschal 
I :v,' 

sacrifice :'o?' the o:i--phan , tit.h in r·, marriai;e, divorce , l ev,rat e 1T1arriage, 

3110 halitzah. 

The paper then turns to t he concept of an 11 orphon in her 'ather1s 

lifetime." '!'hi s is one of t },e three differ ent csages of the term orphan. 



- 39 -

In this instance the father is still alive bu t it is de termined that 

his da~ghter is no longer under his con~ral. 

In f inal analysis the positive progr.s.m that defined the role of 

the orphan is one wherein not only was t he orphan protected financially 

and physically, bu~ t he orphan was alsc ~ro1.ecteri spiritually. Need-

less t 0 say, the sages of the Tannaitic period in defining the role of 

the orphan acted in a most admirable manner ia promulgating a specific 
[J,,;_ l>i' S 

program to care fer t he o:phan. This, to the , was a realistic problem 

of their daily life. 
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