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DIGEST 

The purpose of thesis IS to enhance the 

understanding and i mportance of the Talmud to modern Jewry. 

Despite the plethora of En~U sh translati ons by such 

luminaries as Rabbi Adin Steinsaltz and Jacob Neusner, the 

significance of the text rema ins illusive. Th1s is due for 

two reasons. First, the me thodology of these texts is 

~ 

philological which plac es hea'Y emphasis on the srntactical 

a n d logical flow of the text. As a result, underl~·1ng 

theological, ethical, and psychological issues are often 

absent from these works. Second, it does not account for one 

of the Talmud 1 s most important assumptions: that its readers 

were familiar with Scripture, Midrash, Mishnah, bara1tot, the 

Toserhta. and related tal mudi c passages. The Talmud's 

intended audience was rabb.in ic scholars wrere such a 

presumption ~·as well-founded. Of course, the mode rn Jew, 

while possessing th~ intellectual capability, often lacks such 

a b a ckground. For these reasons, despite t h e growing interest 

in ta l rnudic lite r ature, it remains beyond t he reac h of many. 

This work is intended to address the current gap which 

exists between a reader who seeks to understand the Talmudic 

process and the issues which it addresses, but is unfamiliar 

with these classic rabbinic texts. 

Chapter 1 discus ses t h e impo r t ance o f the Tal mud to 

mode rn Jewry a nd t he l i mi tatio n s of lhe p h i l olog ical method . 

It concl u des with a proposed scriptural meth odology and an 

overvi ew of t h e c hapter s to follow. 



Chapter 2 expl a ins the mean i n g o f Torah and its stud y 

from both the rabbinic and t h e historic perspecti,· e . The 

rabbin i c view, wh ich r ests on Sc ri ptural, midras hi c , mishnaic, 

and talmudic passages, suggests a definition of To rah which is 

both spiritual and metaphysical , yet i s grounded in the 

real ities of human existence . A "ph i losophy " of Torah is 

fol"med within this mode] . Th e c hap ter t hen describes the -histo ri cal deve}opmenl cf Scriptu re , Hid r ash , and His hnah from 

the pos t biblical era, begi nn ing with Ezra up to the editing 

o f the Bavl.i. 

One of t h e ma jo r difficulties wh ich t h e r e ad e r encounters 

is the h e rmeneut ics o f t he talmudic discourse. Chapter 3 

expla1 ns t he unde r lying theory and deve lop111en l o f rabb i ni c 

hermeneutics in Jewi sh l aw. It furn ishes a deta i led 

exp lanat iun of only those hermeneuti~ rule s whi c h are used in 

the s elec ted tal mudic passage from Bava Metzia or from 

midrashim whi ch exp)icate a related script.ural passage. 

Finally, the meaning o f the hermeneutic p rocess as an endeavor 

to engage the human i n tellect in the und erstand i ng of the 

Divine is disc us s ed. 

In chapter 4, a~ from Bava Metzia is philologicall y 

analyzed in "bold" print . At appropriate intervals, an 

explanation of the passage, parti c ular! y as it relates to 

relevant scriptural, midrashic , and mishnaic sources, is 

provided. Ce r tain t hemes, whi c h occur repeatedly in different 

aspects of t he dialec tic, emerge. These mot ifs are the fuel 

of the dialectic. 



This ''essential fuel " is examined in its sc r ipt1u·al, 

midrashic , and mishnaic co ntexts in Chapte r 5. The aim JS to 

build a "sc ript.ural f ound at.io n '' 1 which equips the n on-

techn 1 caJ reader with the requ i si le kno wledge that taJ mud 1 c 

learni ng tak es for g ran ted . 

This foundation is i n tegrated 1.:ith the sugva f r om !:lava 

Hetzia in Chapt e r 6. When t he djscourse is read within th1s 

~ 

framework, penet r ating i ssues o f Lheo1og:-·, p syc-l1olog:-· , and 

human re latjonsh ips ar·e revealed. 

Chapter 7 is a su mmary. 

the benefits and limitat ions of the philological method . The 

s c riptural approa c h, whi ch buil d s upo n this meth od , focuses o n 

t h e 1ind~ rl:ving tension s o f t h e dialec t ic . This methodology 

views Tal mu d as a rat i onale exeges is of Scripture and Midrash 

and that its fun c t1on is t, o struggle with discerning the 

Divine Will w1 t hl~ the paradox of t he human condition. 

The Tal mud is ,ultimately symboli c literature. The 

dialect1 c nature o f ils discourse refl ec ts an uncertai n ty i n 

understanding God's Will in the particul ars of life. Through 

a study of its literary an t ecedents, t h e nature of t h is doubt 

is ex plored and t h e " resolu tion " o f the Tal mudic passage 

The term "scriptural fou ndation" i s used <technical ly 
and defined in c hapter 1. - I t refers to those literary 
antecedents wh ic h the Talmud buil t upon in the c onstruction of 
i ts dialec t ic . These works include Scripture , Midrash, 
Mishnah, Toseph ta, Bar ai tot, and even c ontemporaneous talmudic 
passages. 



understood. Thus, this scriptural me t ho d ology enhances the 

Tal mud as a vi able resource f or the modern Jew in the 

spiritual, E>thical. and moral attributes o f human life. 
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P r e f ace 

Two summer~ Ag o , I had the rr1\1 J l ege o f st11d~· 111e: 

pr i \'ateJ ~· 1.1t lt Dr. Ben Z ion \.. Ac h older , the distinguished 

holdPr o f the Solomon J. Freehof f Chair· o f Ta1 mud at th!:' 

Heb r ew L n1on r·o J lege Jewish Inst i tute o r Religior, I fl 

Ci m:1nnat .i . Oh10. He was trained in the yeshl\'ftS o f 

Lithuania, a world i..·h u~ h n o longer exists . 

\..' e f:111d1ed the Talm11d fla'a ~let z_Ll! . He was and is f1 ,... 

).lall e n t t en.cher; e11(E>r\1\1nirag every q11 esr 1011 , eve r~· c hallenge 

l o the te -; t, thAL co 111d th i nk o f . ( ! hA\·e a l a i.. degree 

1-•hi c h g11alif Jes me as o ne v.•h o 1s profesc;i o r1ally trained in the 

art o f asking questions I. As we stud ied, it became c lear that 

hi s \ is1on of lalmud wn.s that o f a m11 c: h la rger work an 

e'tension o l the t Rsk that r;od hee:an a t S1na1 . Sc riptural 

passages, un c i \Pd i n the te xt, r lari f1 ed a Ge mara wh ich wo1 dd 

ha\·e remain ed o bsc11re . al least 1n my mind . T h e Tal mud took 

on a mPtaph,:. :.->1 1'.'" al dimensi o n that wa s e ' ci ting. An ancient 

d1al o g11t> becamE' al 1 n, at his k1 cheu tal•le as I read and he 

tau gh t . 

Th is boo k repre se nts an attempt l o gl\e to you what was 

gi\·en l o me that s11mmer; an in te llect ual and spi r it ual 

adv en t 1 n · e i n l o t he w o r 1 d o f Tor ah ; a me e t i n g p 1 a ce w he r e t he 

h uman mi n d s t r uggle s lo discern Lhe Divine will. 
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CHA PTER 1 
UNDERSTAND ING THE TALHUOJC OJSCOlJRSF.: 

PROBLEMS AND SOLUTION 



INT.RODUCTION 

The purpose of this book is to enhance the unders tanding 

and importance of the Tal mud lo modern Jewry as a source f or 

spiritual. ethi cal , and moral growth. Despite the pleth o ra of 

English translations by s u ch luminar ies as Rabbi AdJn 

Steinsalt z and Jacob Neusner, the Talmud Bavl1 1 is st ill 

regarded by most as beyond the c apabil i ty of those untrai ne d 

in the stud y o f rabbinic li terature . 

In this chapter, I will argue the f ol lo1dng: First , the 

Tal mu d is an i mportant resource for eac h of three maln 

branches o f Judaism . Yet , for the ma j o r i t y o f ,J e .,. s i n l he 

Diaspora, il remains unreadible despite t he i mportant 

contributions of Rabbi Adin Steinsaltz in his histori c 

translation of the Talm1..d: The Steinsaltz Editi on published by 

Random House. This work, however, has made it. possib l e for 

those inte r ested in talmudic 11te~ature lo at least attain a 

philo l ogical understanding of the ,text. Of co urse 1 the 

Talmud's aims are much higher. Se cond , the Bavli's i ntended 

audience are rabbinic scholars and studen1. s . The editors 

assume that i ls readers al ready have a mas le ry of those 

lite rary a n tecedents (Scripture, Mid rash 1 Mishnah 1 baraitot, 

and losephla) wh ich are embraced in the talmud ic d iscourse . 

There are two Talmuds. One was comp iled i n Israel 
c irc a. 300 c.e . and tit l e d Talmud Jerushalmi. The other was 
composed in Babylonia and is c ommonl y refered to as simply 
"The Talmud", though it s techni c all y entitled the Talmud Bavli 
( aramaic f or "of Babylon i a ") . The latter is <thought to have 
been wri tten b etween 427 c.e. and 600 c .e. This work is an 
analys is of t he latter. 

2 



Most of all, its au tho rs assume a thorough experti se i r1 the 

rabbinic methodology of scr1pturaL exegesis. ThP s1e 1nsaltz 

Edil1on ( and s1mi l ar translations). b~ emphasizing ph1lology, 

jmpl icily makes Lh1s assumption as well. Fo r t h is reaso n, the 

sig n i fi c ance o f lhe text remains ellusive. Thi rd, a 

methodology wi ll be proposed here that w1Jl provide the reader 

w1Lh a scriptura l foundati on upon whi c h a ta l mud ic discussion 

of a giv~n theme ttec hnH·alb c alled a "sugya") i s premised.; .. 

Such a foundation 1.:ill address this assumption of the t al mud' s 

authors and thereb~ deepen Lhe le,·el o f en r ichment lhal the 

text affords. 

The I mpor tance o f Ta l mu d to Judaism 

The Talmud is a corne r s t one of Judaism. Jacob Neusner, 

ln his ~o rk Inv1tat1 o n to the Talmud, ~r i tes : 

The Talmud is t he si ngl e most inf l uential document 
in the hjstory o f Judaism. lt therefore must be 
read ... as, fundamentally and deeply re l igious 
lite rature. · 

lt has a powerful e ffect o n each o f lhe Lhree maJor b ranches 

of Ju,tia1sm. IL is the heart o f Orthodox Jewry. ln Emet Ve-

Emunah, the Statement of Principles o f Consen·at ive Judaism, 

the Talmud is reg ard ed as part of God's revelation and thus 

The term "s c riptural fou ndation" will be used 
throughout this work to refer to those literary antecede n ts 
wh i c h the Talmud built upon. These works include s c ripture, 
midrash , a nd mis hna h . 

Jacob Neusne r , 
Harper & Row , 198 4 ) , pp. 

Invi t ation to the Talmud -(Sa n 
1 ~ 2 . 

3 
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... 



indispensable4. While h i s to ri call y n ot a p a rt of the central 

missi o n of the Refo rm Move menL , this Lr end is c hang i ng as 

well . In the most rec ent issue of Reform Judaism , Ra bbi 

Walter Jacob, p r esident of the Central Co nferen c e of American 
I, 

Rabb is, con fr on ts the histo r ical objection to ha l akhah with 

the ne ed f o r standards whi c h 1,·jlJ govern the mo ve me nl. He 

writes: 

When our founders rebe lled aga inst a stagnanL 
Orthodoxy , t h ey ~ hose the high r oa<l o f i ndi vi dual 
autonomy, selecting the best from our past to give 
Jewish co ntent and meaning to our present-da y 
lives . No 0 11 e can faull t.h1s ideal, but it has not 
wo rked. We need d i r ect , standards mitzvot 
(ethical observances) and halachah as we go 
beyond guidance t o gove rnanc e The Reform 
Moveme nt wi ll be o pen to new i deas, but i f we mu s t 
c hoose between a Reform Juda ism Lhat prov ides 
guidance and g ove rnan c e, the latter must be our 
path. Su c h a path requires lhal we adopt 
measurabl e r eJ igious standards f o r ott,r leaders, 
board members, and ;;t.}l o ur co ngreganls. 

Emel \ ' e -Emunah: Sta tement o f Principles o f 
Conservative Judaism, Jewish Theologiaal Semi nary of America, 
Rabbin ica l As sembl y , and The Un ited Synagogue of Ameri c a 
( United Stale s of America: 19881 20 -2 1 . 

The te rm "hal akhah " tradit io na l ly · refers to laws, 
c ustoms , or practi c es, which are considere d bindi ng upon t he 
Jewi sh commun ity. In tradit io na l Jewish commun ities, the 
'' ha lakah" i s determined through an analysis of such sources as 
the Talmud, the Shulchan Aruk , Maimo nides' Mishnah Torah, and 
the Tur. The latter wo rks are codifi cations of the "halakhah" 
by rabb~nic s c holars who lived during the Middle Ages. Reform 
Jud aism rejected a "binding halakhah " in the course of its 
h isto ry and developed the notion of "individual autonom y'' 
regarding r eligious praxis. See Mi c hael A. Meye r, Response to 
Modernity, A Historv of the Reform Movement in Judaism . New 
York: Oxford Unive rs ity Press, 1988) 1 393. 

6 Walte r Jacob, 
no.I (Fa ll 1992): 64. 

"Standards No1o.· ," Reform Juda ism 21, 

4 



If Jacob's standard is accepted, Lhe Talmud will become an 

important factor in the growth of the Reform Movement a s well. 

Thus, the influence of lhe Talmud is not merely one of 

historicity, but is manifest in the current development of aJJ 

three major branches of Judaism . 

One function of the Talmud is to engage a reader trained 

in rabbinic literature on multiple levels of analysis in every 

area of human lhought and practice. The study o f Ta l muu 

results in an existf'n1 ial ,·iew of the world that is ri c h in 

meaning and purpose. Rabbi Adin Steinsalt z writes: 

The ultimate purpose of Torah is to provide a 
comprehensive world view, bringing oul both the 
essential relat ionship to Torah to every subject, 
but a tso the subjects' connections with each 
other. 

Thus, Talmud study provides an opportunity for the trained 

reader to develop an intellectual and spiritual understanding 

of a Jewish response to the existential and the Divine vo ice. 

I mpedime nts To Comprehending The Talm~d 

Unfortu:l8tely, the maJOI'ity of diaspora Je...,ry, though 

possessing t he intellectual capability, are untrained in the 

study of this work of rabbinic literature . Despite the 

availability of nume r ous English tran sla ti o ns and commenta r ies 

to t.he Talmud, the untrained reader continues to experience 

difficulties wh en trying to engage this extraordinary work. 

These obstacles may be generalized as f ollo~s . Fi r st, 

Adin Steinsaltz, The Talmud: The Steins-altz Edition, 
a Referen ce Guide, (New York: Random House, 1989), 2. 

5 



the svnt..ax of Lhe Talmud is associative. This fact.or ~tves 

the appearance lhat the work lacks an i nner o rder. l t s 

discourse shifts f r om one subject to anot..her in ways thal are 

not r eadily apparent to the modern reader. In shorl , a 

talmudic passage seems scattered and diffused, ra t her than a 

well-reasoned dialectic Second, the major it~· of 

concept..s throughout the Talmud are n ot defined. Its a1,.1thors 

assume their r eade rship lo be f a miliar \..·1th lhe principle s ~ 

upon whi ch thP arguments are formulated. 1 
F1nal1~· · t.he work 

requires a strong fac i l it.v f or 
I~ 

logic and abstraction. · As 

such, i t creates a "world of discourse" independent from the 

co ncrete realities of a gj\.·en time, place o r socie l y. I'. 

Fo r these reasons, mode r n sc holar s have concluded that 

the intended audience of t he Talmud's creators were r abbini c 

scholars and students. ti These \..Tlters assumed the reader ' s 

t horough train i ng in Sc ripture, Midrash, the hermeneutical 

pr i nciples of rab bi ni c exegesis, a nd Mishnah, as p r eliminary 
I 

lo its readi ng. \..' it.hout this foundation, an at t emp t lo study 

• 
Talmud woul d be analogous to the study o f calculus without a 

fo undatio n in algebra. On e is not possible without the other. 

Jacob Neusner , Invitation, 20. 

Steinsaltz, The Talmud: A Re ference Guide, 7. 

Iv Ibid., 3. 

ll Jacob Neusne r, Judaism : Th e Evidence of the Mi shnah 
( Chicag·o, 1981 ), 245. 

12 David Kraemer, 
Ox ford Uni vers ity Press, 

The Mi nd of the Talmud, 
1990), I. 
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The Talmud has remained i naccessible to most , despite the 

growing level o f interest and intellectual capability to study 

it. When literature is unreadable, il becomes i mmateria l . 

Rabb i Adi n Steinsaltz has begun a philologi c al work o f 

the Talmud, providing an English translation and commentary Lo 

its tractates, to remedy this co nce rn. It is intended for a 

broad spectrum of users ranging from the beginner to those 

trained in the talmudic dialectic. 13 The wo rk is principally 

philologi ca l and syntactical in order to allow the reader to 

understand the " surface-flo"•" o f the text . It is a 

significant a c hievement in making the Talmud available to 

t hose untra ined in its discourse. However, it fails to 

8ddress two important issues . One is the importance of 

pro v iding th e requisjte scriptural, midrashi c , herme neuti c and 

mishnaic portions in order to render the wo rk meaningful to 

the modern reader. Second, as a co rollary , it fails to 

address the significance of the methodology the text employs . 
I 

Aharon Feldman, in a review essay the Tal mud: The 

Steinsaltz Edition: Volume I Bava Melzia, criticizes t his wo r k 

on both counts . 

The serious question whic h ar ises from this 
analysis is whether Rabbi Steinsaltz has 
popularized the real Talmud or a grossly simplified 
version of it. . . the Steinsal tz Talmud is 
unreliable once it ventures beyond simple 
peshat .. .. Where a straightforward explanation is 
required, an excellent job is done. However , once 

13 Adin Steinsaltz, The Talmud: The Steinsaltz Edition , 
Vol I Tractate Bava Metzia, (New York : Random House, 1989) , X. 
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it ventures into the deeper waters of clari f:-·1ng 
Lh e subtlet i es of tal mudic discourse and o f its 
commentators , it runs oul of strength and begins to 
flounder ... It fails Lo ex.plain those d1ff1 cull 
passages which the reader would expect it lo 
explain; and it confuses him ~·ith note s whi c h are 
o f ten irrelrvant, incomprehen sible and 
conLradi cLor:v . ( 

The result is a work in whi ch the novice 1s unable to probe 

the deeper levels of analys lS that render the Talmud s o 

signifi c ant to t hose who engage tn its study. Feldma n 

believes this Lo be the cardi na l deficienc y of the work . 

The major critic ism so far registered aga1nst the 
St.einsaltz English Talmud has been that ... it fails 
to transmit the true flavor of "learning '' Gemara. 
This can be explained only by Lhe fact that few if 
any of the reviewers to date have a ttemp ted to 
probe beneath the external aspects of the 
trans lation ... They have n ot. dealt with the actual 
"learning" of the Talmudic text , and it is i~ this 
ca rdina l aspect that this work is deficient. 

"Learning" Talmud, as r racticed in the last millennia, has a 

I 

~avor of its o wn. It imme1·ses the reader in the dialectic of 

the sugva (a portion of the Talmud l 1oo;hich searches for a 

synthesis between the d1v1ne command pnd the human co ndition. 

The text , as it teaches, sharpens the mind. "Learni ng " Talmud 

has an excitement that ma1nstre am, secular l earning does not. 

The English reader of the Steinsaltz Talmud is deprived of 

this phenomena of "learning '' whic h is unique to talmudic 

stud;·. 

Aharon Feldman, ''Learning Gemara in English: The 
Steinsal tz Talmud Transl a ti on , " T rad ition , 25 ( 4 ) , (Summer 
1991), 50-51. 

15 Ibid., 51. 
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Limi t aLion s o f the Curre nt Methodology: 

These wea knesses a r e a pparent wh en one analyzes a short 

passage t ake n f r o m this wo r k . Fo r e h ample, i n the Stei n salt z 

Ed itio n o f t h e Tal mu d Bavli : Vol ume 1 Bav a He t zia at 3( a ), a 

bara ita (a rule of l a w not i ncl uded with in the c orpu s of a 

Mis hnah ) is p r esented and explai ned. I n order to illustra te 

t hese di f ficulties, t h e b a raita16 is f ul l y set fort h below as 

it appea r s i n t h e transla t i on (distgi nu i she d by bold ty pe) a n d 

comme n t ary sectio n of ~he Stei nsal t z . 

Rabbi Hiya taught t h e f ollowi ng bara ita: In a case 
"•here o n e person clai ms agai ns t a n o the r , "You owe 
me a mane h (equal in value to 100 d i narim o r zuzl, 
t ha t y o u bo r rowed from me a nd have not re paid," and 
the other pe rson says: "I owe you nothing," and 
witnesses testify t ha t t h e defend a n t o wes t he 
cl a i man t 50 zuz (half a maneh), be mu st p a y the 
c la i man t 50 zuz in accord ance wi th the t e stimo n y of 
the wi t nesse s , and take an oath regarding the rest 
o f t h e mo ney a s s e rting t hal he d i d not borrow t h e 
other f ifty z uzim f rom the cl a i mant. The p r e mise 
upo n wh ich thi s r uli n g is based , is that a 
defe ndant' s own admission should not be more 
effective than the tes t imony of witnesses, and t his 
r u l ing can be proved by a Kal vahome r (a f o r tio r i) 
inferenc e . Fo r t h e la"· is t ha t i f one pe r son 
cl a i ms t hat a no ther o wes h i m 'a ce r ta i n s um of 
mo ney , a nd t he d e f e nd an l a dm i t s tha t he o wes t h e 
pla i nt if f p a r t o f l he s um, the defendant mu s t t ake 
a n oath t ha t h e does not o we the plaint i ff an y mo r e 

16 I n 200 . c .e . , Ra bbi J u d ah HaNas i e di ted a collec t i on 
o f Ora l t r a di t i o ns into a wr iti ng whi c h bec ame known a s The 
Hishnah. T h e Talmud's primary purpose is to s tudy these Oral 
l aws wh ich, f rom t he rabb i n ic perspec tive, were o riginall y 
give t o Mo ses a t S i nai. Rabb i Judah did n o t i n c lude every 
purported statement of t his tradition in his work. Such 
statements are called baraitot (sing. baraita ) and must be 
attributed to a rabbi of the tannaitic period ( in our c asej 
this is Rabbi Hiya, a disc iple of Rabbi Judah HaNasi). The 
Talmud will often analyze the relationship bet.ween a baraita 
and a mi shnah. 
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money. If an oath is required in Lhe case of a 
partial admission. then here in Rabbi Hiya's case, 
where witnesses testify that the defendant owes the 
plaintiff part of his cl a im, there is even more 
reason that the defendant should be required to 
t ake an oath regarding the rest of the clai m. 

Rabbi Hiya continues by citing our Mishnah in 
support of his ruling: Thfl Tanna of our Mishnah 
taught along similar lines. 

Three important features o f Lhis transJat1on and 

c ommentary br Rabbi Steinsaltz will show the deficiPncy of the 

work for o ne untrained i n c lassical rabb ini c texts . 

the laws which are stated in t he baraita pertaining to partial 

admissions and witnesses are nol full y expli c ated as to boL h 

their derivation and their relationship to Scripture. Second, 

t h e hermeneuti c ru le of the kal v ' chomer is neither expla i ned 

in general terms nor is i ts significance amplified as a tool 

in early rabbini c literature (such a s Mid r ash and Mishnah l Lo 

derive Jewish law from Scripture. Fina lly, by emphasizing a 

philo logical approach, the signifi c anc e o f the phrase ''The 

Tanna of our Mishnah laughl along s~milar lines" is losL. 

Each of these critiques are more full y developed bel ow. 

The barai t.a takes for granted Lhat one. knows that the 

t~rah has two rules which govern the i mposition of a toraittic 

oath1t i n the case of litigation. One is where the defendant 

l 1 Steinsaltz, Bava Metzia : Vol.I, 23 - 24. 

There are essentially two typ es of oaths . 
derived f r om the Torah. Such oath s are referred 
toraittic. The other type is imposed by the ''Sages" 
t annait ic period (100 b. c .e to 250 c.e.) apd are 
rabb i nic. 
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admits to a part of a clai m, but den i e s the remaJnde r . Jn the 

absenc e of independent proof as to the disputed remai nder, the 

defendant swears that he owes nothing further and is then 

released from any further l iability . The Torah also pro vides 

that a defenda nt is prohibited f r om testify1ng on any matters 

allested to by two independent witnesses where no 

co ntradicto ry independent evidence is presented. 

The Sleinsaltz edition a cc urately states t he se rules as 

part of j ts commentaq• t o the barai la. 

search Sc ripture in vain l o l ocate t.he verses 1 n whi ch these 

"toraittic " rules are slated expJicitJy. Both Lhe Talmud 

Bavli and Rabbi Stein s alt z assume that the reader knows the 

a ctual source of these rules. For ful 1 understanding, one 

musl be a c quainted i.' llh sections o f an early mi drashi c text 

that. der ive s these rules from speci fie scriptural passages. 

The rabbis of the t annaJt 1c peri o d 110 c . e . to ci r ca . 2 50 

lg c .e. J considered these rules i mplicit , not explic1l, in 

I 

Scripture . An understanding of the method as to their 
'<· 

derivation and their rationale l s c ritical to the problem 

which the Ge mara2 c onfronts .l ll analyzi n g Rabbi Hiya• s 

19 There are five periods in Je~ish history which are 
significant in the development of the talmudic literature. 
Chronologically, these periods consist of t he sopherlm (400 
b.c.e to 200 b.c.el, zugoth t200 b.c.e to 10 c.e. ), tanna1m 
( 10 to 250), amoraim ( 250 to ci r ca . 427'. These periods are 
discussed more fully in Chapter 2. 

20 The Gemara is a technical term. The main body of the 
Talmud is div i ded into two parts. The first part is a 
restatement of a Mishnah. The second is t.he analysis and 
amplification of the Mishhah with the form taking that of a 

I l 
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baraita. 

Second, the same assumption of familiarity is apparent 

with regard Lo lhe appea rance of hermeneuti c rules of rabbi n ic 

exegesis. The method ology upon wh ich Rabbi Hiya bases h1s 

ruling a~ derivative o f Scriptu r e is a kal v'chomer (~ 

fortier i) inference . l'h e ru le is only e xpla1 ned in the 

limited co ntext of the Gemara' s analysis o f the baraita. An 

unde:-stand i ng of both its use in ScripturE> , ~lidrash, and 

Mishnah and the factors wh ich de t e rm i n e ils validity and/or 

i nval idity a s a method of der ivi n g Jewish law from antecedent 

sou r ces are required i f the reader is to fully appreciate and 

understand the sig n ificance o f the t almudic discou rse. Tl is 

one of the essential co nnecti ve li nks that il lu stra te the 

underl yi n g te n sio ns bet i..; een this passage and s 11 c h earlier 

wo rks a s Scripture, Misnnah, and Midrash. 

F i n a l 1 y, while the phrase "the t ann a of our Mishnah 

taught al ong si mi la r lines" ( l\ramai c "v 'tanah tunah ) is 

technically a ccurate , its rendering irl t he Steinsaltz ed1tion 

does not capture t h e r eal meaning and its paramoun t importance 

Lo t he t h eor etical nature o f t h e Gemara. The Aramaic phrase 

v 'tanah tunah is a signal Lo the reader t hat the tanna (lit. 

autho r , i.e . Rabbi Judah H&.Nasi) of the Mishnah with wh ich 

this Gemara 1s f u ndamentally co nc erned, would a ccept Rabb i 

Hiya's ruling as consistent with i t . The Stei nsaltz ed ition 

never explains t he importan ce o f the need for Rabbi Hi y a, a 

dialectic . This second part is referred to as the G~mara. 

12 

• 



disciple o f Rabbi Judah, to have the latter consider t he rule 

to be part o f Lhe co rpu s of Jewish lai.· . Signif i can tly , t.he 

quest.ion is neve r posed that i f such i.·as i ndeed Rabb1 Jud ah 

HaNas1 's position, a s Rabbi H1ya asserts, then wh y wasn 't the 

baraita i ncl uded in the M ishnah ~ Aharon Feldman's c r i tiqu e is 

justified in that Lhe modern reader is never engaged i n th i s 

important aspec t o f the Talmud ··1earning" . 'Thus, the 

discussion. though based on precedent, leaves the prec edent ..,. 

unc ited . 

The term "The Tanna of ou r Hishnah taught al o ng similar 

Jines " suggests o ne o ther i mportant poi n t wh ich Ste1nsalt 2 

doe s not address. Why does this baraita appear as par t of the 

Gemara' s anal~·s is Lo the f1 rst Mis hnah i n Bava Me l zia '> One 

might argu e that t.hj s baraJ ta should have appeared in the 

tract.ate Shavuot which is principally concerned with torailti c 

and r abbinic oaths. The phrase v'Lanah tunah is tell i ng the 

r ead er that t he locus o f this baraita is appropriate within 

the con t ext of this Mi sh n ah o f Bava ~1et zia for the latter is 

principaJl~· concerned with clai ms a nd denials i n liligatj o n 

which cannol be subs lanlia led by i ndepe ndent proofs. The 

authors o f the Ba,·l i are i nfo rm i ng the reader through this 

techni c al le rm that the real subject matter of t he baraita is 

the compet ing demands f or juslice made by both litigants where 

there is an absence of independent evidenc e to determine the 

truth of the pla1ntiff 's cl aim or the assertion of innocence 

by the defendant. This acc ounts for the baraita's appearanc e 
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in this tractate. Sign i f i c an L op port uni l 1 es , l 1 k e l hes e , to 

c oncentrate on issues of melhodology and talmudj c theo ry are 

lost on one who lacks the appro pr iate foundatj on because the 

S t einsaltz edition fo c uses primarily on the philological 

meaning of the text. 

Solution: A Me thodology To I nteg ra te To rah With Talmud 

These c rit icisms can only be addressed by a c knowledging 

lhe c urrent gap whi c h exists be tween the modern r eade r· and the 

Bavli's i ntended audienc e, I, e. rabb i ni c scholars and 

students. In order Lo develop an apprec1al.ion for the 

underlying religi ous sign1ficance and ethi c al tensions of a 

talmudic passage , the reader must be prov ided with the 

follo wi n g: 

First, the theory o f Je"'·1sh law must be full;.- e:-cplai n ed. 

The reader must understand the hierarchy of Jewish classical 

texts , whic h Scripture and it s midrashic 
; 

explication and extends Lo Lhe Oral traditions e mbodied in the 

M ~shnah, bara1 tot, and the tosefta21• Second, the r eleva nt 

passages from these sources , which underpin Lhe talmud i c 

i nquiry of a given passage must be made explicit. Third, a n 

analysis of the appropr1ale hermeneutical principles which are 

employed by Lhe Lalmudic passage to either justify or 

reconcile the elements of its dialecti c inquiry must be 

21 A collect ion of a dditional hal akh ic teachi ngs of the 
t annaiti c period ( not i n clud ed i n the Mi s hnah) which 
traditionalists a nd some modern scholars attribute to Rabb i 
Hiya amd Rabbi Hoshayah (circa. 225). See Chapter 2. 
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explained in the same fashio n that. one might set. f orth t.he 

basi c axioms a nd corollar ies in the study of higher 

mathematics. When put toget he r, l h ese e l e ments would f orm a 

"scriptural fo unda tio n " upon whi c h a penetrati n g reading o f a 

sugya c ould be made p ossible. This "scriptu ral f oundat ion" 

could then be integrated into the Lalmudi c discourse at the 

appropriate points in the dialec ti c i nquiry. The result would 

be a far more signif icant level of u~derstanding and 

apprec iat ion of the Ta lmud as a source f or re li gious, 

spir lt..uaJ, and ethi c al guidance f o r modern Jewry; an outcome 

wh ich c ould gi ve t he reader t he experience o f "learn ing" 

Gemara. 

Our task will be to i n teg rat e these re l igious literar y 

antec edents with the t A.l mud ic djscourse jn the f o l lowing 

manne r . Chapte r 2 will fo c us on the meaning o f Torah and its 

study fr o m both t.he rabbinic and tne historical perspective. 

The former will con ce n t rate o n the e,ssenc e and purpose of 

Torah in the context of the s i na iltjc revelation. The l atter 

will detail Lhe histo r ical development of Scr i~ ture , Hidrash , 

and Mishnah from t he p ostbibl ica l era , beginning with Ez ra 

(circa. 458 b.c.e) up to the editing of l he Ba\'li tci r ca. 

600}. 

Chapter 3 will explain the theory of rabbin ic 

hermeneutics in the development of Jewi sh l aw, with a specifi c 

conc entration on those rules t hat are explicitly used i n t he 

development of t he selec ted sugya of this work. 
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Chapter 4 will provide a macro-analysis of a se l ected 

portion from Bava Metzia, speci f ically 3e through 4a. Rather 

than a linear trans l at ion, it wil l explai n the flow of the 

text and isolate lhose terms wh ich suggest an in vestigati o n 

into sc riptural, midrashic and mishna ic sources . 

Chapter 5 will examine in detail the issues raised in the 

macro-ana lysis o f the sugya i n the context of its scriptu ral , 

midrashic , and mishnaic prec edents . The aim is to btii l ct' a 

"scriptu ral foundation " (as d ef i ned above) which would respond 

mean i ngfull y to Feldman's c riti cism; i . e . to pro~ide the non-

technical read er with t h e requisite know ledg e whi c h tal mud ic 

learn i ng takes for granted. 

Chapter 6 will then integrate this f ou ndat io n wi t h the 

sugya from Bava Metzia 3(a)-4 !a ). The non- tee hn i cal reader 

will attain t he experience of learning ta lmud by being 

provided wi th the requ i site tools to make r eal "learning " 

possible. 
I 

The ma i n purpose of this work is to gi v e c lari ty to 

mate rial that is difficult b y s t ressing the underl yi ng 

religious t hemes o f the text. I hope that the reader will gel 

a spa r k o f the rabbinic strugg l e to discern the "Divine will". 

The student of the tradi tion will discern that t he methodol ogy 

of the Talmud illustrates a rejection of both dogmatism and 

fundamentalism on t he one hand and ethi cs tha t respond only t o 

the exigencies of the moment on the other. The study of the 

i ts proc ess and assumptions will illustrate that the Talmud's 
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principal conce rn is with t.he dynami c and tension-f1Jled 

relati onship beLween the Divine standard and its impos1tjon on 

a humani ty whi ch strives for perfec tion with in the limitations 

of time and space. This fact alone, Lhat our Sages struggled 

with lhe confli c t between the ethi c al d ilemmas o f the human 

condi tion and lhe need to fulfill Lhe ''Divine teac h i ng" of 

Torah, renders the study of Talmud a vilal area of inquiry for 

our t i me. 
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CHAPTER II 
1'HE DEVELOPMENT OF SACRED LITERATURE 

FROM THE RABBINICAL AND HISTORICAL VIEW 
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Meth odology 

There a r e two approaches to analyzing lhe literature thal 

compr ise the building blocks of the Tal mud. On e is to examine the 

philosophical t reatment of Lhese gen r es from the rabbini c 

perspecti ve. By studyi ng t he rabbini c 11terature that preceded and 

followed in the tradition of the writing o f the Bavl1, a sharper 

and more detailed image c an be seen of how t h e authors' perceived 

their task a nd thei r world . In li t erary Lerms, this aµproa c h would 

be c onsidered inter l extual. 

The first part of this chapter \.' il 1 be devoted Lo creating 

th is contextual frame\.•or k of the authors by focus.ing on t hree 

aspects. First, the writers of the Bavli cons ide red the study o f 

To rah to be above all other pursuits in that it lead to real 

kn o wl edge of God and Lhe purpose of life . 

Second, the definition of the t.e rm ''Torah ,. encompassed the 

Wri tte n Law, lhe Oral Law , and their amplificati o n . The 
~ 

imperative of Sinai was for humanity to embrace not only its , 
teach ings, but also Lo render the Torah viable in each generation . 

By maki n g i t vital , To rah b ecomes both sign i f icant and relevant. 

This has r emained the sacred tas k of e a c h generation o f Jews ever 

si n ce Sinai. Th i rd, meaning and viability , howe ver, existed within 

a conti nuum of ti me . Each succeeding genera tion prese r ved and 

e n hanc ed the "mean i ng of Torah" such that a tradition o f learning 

evolved over a period of at least a thousand years. 1 It is 

His to ri c al scholarship considered t h e Pentateuc h l o 
have been comp l eted by the time of Ezra's ret u rn to I s rael in 
ci rca. 428 b.c.e.. The Bavli was written over a period fro m 
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therefore necessary to explain the ingredients of this shalshele t 

hakaballah (the c hain of tradition) for it prov1,des the: requ isite 

authority fo r the rabbis in each era to explore Lhe mean1nq o f 

Torah and t.o amplify 1ts significance in all aspect.s of human 

endea,·or. 

The second approach to an understanding of the BavJ i is one of 

historical scholarship. This method examines the sourc es whi ~h the 

authors used in the writing of the Talmud from a historic 

perspective. These works consist. of the written Torah, Midrash, 

Hishnah, BaraitoL and the Tosephta. Much of this work is h ighly 

theoretica l given the absenc e of s olid , authenticating evide nce. 

Nevertheless, it will serve as an aid in placing eac h of these 

pr1or sources within its respective historical context and will 

suggest the foll owing: First, most modern scholars agree t hat the 

written Torah wa s completed by the lime of Ezra (c irca 428 b.c.e). 

Second, the interpretation of the Torah was developed in succeeding 

generations through the literary genre known as Midrash. Third, an , 
oral tradition, c onsisting of laws , customs and practices developed 

during the post.biblical era (400 b.c.e. to 200 c.e. ), "1as edited by 

Rabbi Judah HaNasi in 200 c.e . as a result of social, political, 

and religious exigencies. This work became known as the Mishnah. 

Fi nally , ce r tain interpretations, c ustoms, and practices, \.'ere 

excluded from the Mishnah during the editing process. These works 

were embodied in the Baraitot a nd t he Tosephta and served a s both 

an additional tool to the unde rstand i ng of t he Mis hnah and to the 

427 to 600. 
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development of t he talmudic dialectic. 

THE RABBINICAL UNDERSTANDI NG OF TORAH 

Torah as Pre-Existent to Matter 

Torah pre-ex i st"?d c reation. It emanat..ed from God's wisdom who 

lhen consu lted wJth it to construct a pe rfect universe. This 

Torah, wh ich served as a blue-print to God, was given to humanit y 

t S
. • 2 a 1na1. Th rough the study of the drawing. one cou ld a c quire 

knowledge of the mystery and purpose o f lhe universe. It was a 

particular kind of undertaking whi c h sought to comprehend the plain 

and metaphysi c a l meanings of the des i gn. Throu gh this process , two 

vital truths could be discerned. One was the Divine intention for 

humanity with a particular emphasis on Israel. Second, Torah 

comprised the essential truths of human nature , God, and the 

universe. For these reasons , Tora n study could unlock this mystery 

o f God and r ende r the c reati on of lhe universe an act 0f 

rationality. It thus became the religious act ~ excellence. 

These concepts of Divine intention and, rationality find 

support in the M1shnah. 

These are the things that have no meas ure : thi!? four 
corners of the field , the bringing o f the first 
fruits to the Hply Templ e, righteous acts, and the 
study of Torah. 

This beautiful paragraph has a design of its own for it blends 

humanity with the Divine. The four c orners of the field are 

Mid rash Rab bah: Genes is, Volume I, trans. H. Freedman. 
(New Yo rk: Soncino Press, 1983), 1. 

Hishnah Peah, 1:1. 
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for the poor and homeless. God commands us to care for one 

another. The bringi ng of the first fruits is a n act that 

demonstrates o n Lhe human level the love for God by st re ssing 

spirituality as a priority over the material so that the use 

of the latter may be directed toward the former. Righteous 

acts are t.he creative expression of one's hu manity and 

re ligiosity in the _myriad of life's opportunities. And 

despite these wonderful imperatives which ha ve no limitat ion, 

there is more to 1 ife than t hese forms of altruistic human 

enterprise. Humanity must also pursue an understanding o f 

God's happiness ~hich can be derived through Torah. Rashi~, 

ci ting a Midrash, wr ites : 

All of those things which you delight in are not 
e qual in value to it l Torah] and all t h ings t hat 
are admired [ by peoplel are not equal to it 
!Torah]. People admire orecious stones and jewels. 
But ~' I delight in these" [ words o f Torah) (Jeremiah 
8 I 

The Divine Intent and its execution in the real world are 

through the vessel of Torah. Thus , To rah is more valuable to , 

humanit y t han any material object of desire for it brings God 

into the real . But there is an exclusive m~ taphys ical 

dimension to this Mid rash wh ich exists separate and apart from 

the Divine intention with regards to the physi cal. Humanity, 

through Torah s t11dy, tempo rari 1 y removes itself from the 

One of t h e foremost bibli c al and tal mud ic commentators in 
Jewish history. He lived in Troyes, France from 1040 to 1105. Th e 
New Jewish En cyclopedia , e d it . David Bridger. (New York: Behrman 
House, 1962), 399-400. 

Peah, 2b. 
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material and ente r s the realm of God, t h e paramount realil~ . 

Just as God consi ders it a source of joy and delight, human1l ~ 

may experience th is s pir itual viva c ity through Torah. 

When ca rr ied t o its logical e nd , o ne could con clude that 

the ascetic life lend s itself to an e~perience of God and is 

to be preferred Lo the ma terial . But t h e preceding Hishnah 

has anot her paragraph whi c h gently r eturns humanity from its 

spir1t11al gu est f or fu lfill ment th r o ugh Torah st..ud~· t o the 

world o f human e ndeavor. 

Th ese are t h e things o f wh ich man partakes their 
fruit. i n this world whil e c apital is stored f o r him 
in the world to come . Ho no ring one' s parents, 
r i gh teous acts, and bringing peace to humanity; buf 
the study o f Torah is the equ1valen t to them all. 

Th is tea c h ing is based o n a passage from the Book o f Proverbs: 

Ric hes and honor belong t.o me l Torah 1, e ndur i ng 
weal th a nd success. My frui l is better t han gold 
and my produ ce better tha n choice silver. I walk on 
the way o f righ teous ness, e n t he paths of justice. 
I will endow those who love me with substance; l 
will fill t he i r t reasu res. The Lo r d c reated me at 

the beginni ng o f His course as the first o f His 
works o f Ol d ... I was with Him as a confidan t, a 
source o f delight every day, rejoici~g before Hi m 
at all li me s , rejoicing in Hi s inhabit e d wo r l d , 
f i nd in, delight wit h mank i nd . (Psalms 8:18 , et. 
seq . ) 

Onc e again, spi ritual ity a s expressed t hrough the teachi ngs o f 

Torah transcends the physical. The treasures and s ubstances 

of Torah are better t.han gold or silver. Ho we ver , this 

Peah, la. 

Tanakh: The Holy Scriptures - The New JPS Translation 
Acco rding to the Traditional Hebrew Text. (Philadelphia; Jewish 
Public ation Society, 1988 ), 1298. 
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metaphy s1cRl world is not a ctualized through the Rbstract 

temporal removal o f self from the material. On t he c ontrary, 

the fu lfill ment o f humanjty's pursuit of sp1r1luaJity is 

through involvement in the tangible because Torah exists for 

the sake nf a righteous and j ust world. It urges humanity to 

accept it as the guide f o r the messian ic fu l f 1 l l ment of 

c reation. 

This bond bet~·een Torah study and its fu'n ct1on in 

civilization is inseperabJe . A M1shnah from Kiddushin 

provides: 

Anyone who i s l ea r n e d i n Sc r i p tu re , ~11 s h n ah 1 and 
human interaction will not be quick to commit a 
transgression as it is stated: "and a threefold 
co rd wi 11 not quickly be broken" (Ecclesiastes 
4:12). But all not. engaged in the (learning of) 
Scripture, rishnah, or human interaction, a.re 
unci\'il1 z eod. 

This Mishnah stresses "learni ng'' as f oundational to 

civi Ji z ati o n. It precedes the human enterprise. One could 

construe tha t th]s Mishnah prefers the pursuit o f kno~ledge as 

a virtue in and of itself. 1 ndeed, many do pursue the 

metaph~sical th r ough an as c etic lifestyle. The scho lar who 

studies the Divine word endlessly may become indifferent to 

the realities of the struggle for existenc e and fulfillment. 

The Talmud, in it s discussion of this Mishnah, reacts to 

this tension between the acquisition of knowledge and human 

circum stance in r elation to the essence of Torah study. If 

Kiddushin, 40 (b). 
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the funcLion o f Torah is to acquire kn o wledge of God ' s delight 

and desire, then k n owledge ha s priority o\er t h e huma n 

enterprise. However, jf the Torah ' s primary purpose is to 

i ns truct humankind o n how to live in the material world, lheM 

the existenti a l takes precedence ove r t he quest f or t he Divj ne 

in the abs t ract . The Gemara resolves th is dilemma: 

It once happened Lhat Rabbi Tarphon and the Elders 
of t h e commu n ity were dini ng at the hou se of 
Nith za ' s in Lydda when this question wa s as ked o f 
them. "Is t he pursuit o f knowledge gre a ter lhan the 
pursuit of living'?" Rabbi Ta r phon respo nded, 
"Human e n terpris e is greater." Rabbi Akiva 
ans we red, "Learning 1 s g realer. '' Al l o f them 
answered, ''The a c qu isitio n o f knowJedge is greater 
bec ause il enriches human act1on," 

The Tal mud thus res olves the dichotomy between knowledge 

and l h e pursuit of livi ng by e mphasizi ng t he ''th is-world" 

appli c at io n o f Torah . 1 ts study is n ot an esoteri c exe r ci se. 

Instead, con temp lation of Lhe Di"'ine will is a part o f living. 

When all the rabbis r esponded "The a cquisition of kn owledge is 

greater because i t enri ches hu man acl'ion , '' the Gema ra was 

emphasi zing t he synerg istic relat.1onsh1p between the p ursuit 

o f li vi ng and Torah sc ho l arship, f o r the l atter leads to the 

ultimate fulfillment o f human1 Ly as the express i o n of th e 

Divine i ntention. 

In summar y , Torah pre-existed the c reat ion of the 

universe. As such, its clai m upon humankind should be of 

higher priority than ot her hu ma n pursuits . Torah becomes t he 

p e rfect lens which al lows for t he li ght o f the Divine 

Ibid., 40(b). 
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imperative to be refracled onlo }jfe's stage. This l ighl, 

observed through the Jen s of Torah, allows a person to witness 

the Divine in Lhe world and thereb~· fulfjlJ the joy of 

creation. 

The Definition of Torah 

The rabbinic definition of Torah embraces two elements. 

One may be termed '' spiritual-material. '' The Wri tte n Law, 

consisting of lhe Pentateuch , and the Oral law as embodied Jn 

the Mishnah, eac h given by God to Mose s at Sinai , are real. 

WJe can see t. hem, t.ouch them, and read them. But there is an 

added dimension to Sinai. God explained the essences of these 

"to r ahs" to Moses and at the same time made il a n i mperative 

for humanity L o search f o r and lo amplify these principles. 

In other words, humanJl~ should use the written 1oo•ords as a 

path which would lead to an encounter with th e Divine. One 

could designate this component of Torah as ''spiritual-God," 

The Sinaittic event is the basi s for the bind1ng nature 

of Torah. It is axiomatic to the rabbis that t h e Written 

Torah was given at Sinai. 

for it seems speculative. 

But the Oral To r ah is problematic 

Its existence is derived from t he 

exegesis of scriptural passages as recorded in t wo worKSi the 

Si f ra [a midrashi c text on t he Book of Leviticus] and the 

Sifre [a collection of midrashim on the Book of Deuteronomy) 

both compiled near the e n d of the third ce ntury . 

The Sifre cites Oeuteuronomy 33: 10 as its scriptur~ 

proof for the existenc e of this Oral Law which emanated from 
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Sinai . 

1!H<J ;n1e,,v 1D'l1'' ? K1W'? ln1rn1 J vY"? rn!Jum 111· 
: l n J lO-?K "?'"? J 1 

And th e y shall tea c h Jac ob your o rd i nances and your 
torah Lo Israel; and they shall put inc e n se ~e fo roe 
you and th~ whole bu rnt-offering upon thP altar. 

The Sifre stales: 

To teach that t wo 
which was oral and 
Agni tu m t h e Gamo n 
torahs we re given 

replied , "two, o ne 

And vour Torahs to Israel: 
torahs were given ~o Is rael, one 
the ct. h e r wh 1. c h was writ l en. 
a!:. i<e d Rabban Gaml iel, "how many 
to Israe l. He [ Rabb a n Garn! i fi l I 
written and the other oral." 

The history of rabbini c literature has reco gnized the c lose, 

interdependent relationship between the Wr itten a n d Oral law 

and that bo th origi na ted al Sinai . The proof for the 

existenc e o f the l atter is derived from the f ormer. Thus, in 

r espon se l o the q uesti o n b y t h e wor ld, r e pre sen ted by Ag ni t um 

the Gamon, as t o what is Torah, Rabban Gamliel, the lead ing 

authority o f the Jewish people l i ving under Roman rule du r ing 

the sec o n d half o f the first c entu r y, answered w i th a 
I 

definition whi c h included bo t h f o rms of revelation. 

The Sif ra expands the sinajiLic event to include God' s 

ampl i f ication of the Torah through Midrash and, as a 

corollary, exte nds this act1\ity as an i mperat ive upon 

humanity. It makes this find i ng o n the basis of Leviticus 

26:46. 

I 0 The Hebrew 1n1 1n1 could be read as a plural, ''your torahs" 
or as a singular " yo ur torah" because of the absence of the vowels. 

I I Sifre debe-rav, 155. 

27 



?Kl~' 'lJ l 'J 1 1l'J 'u lnl l0K n11nn1 o'v~~nn 1 o·vnn KIK 
:nwo-,' J 'J'O 1nJ 

Th ese are the st. a t.ut.es, o rdinances, and laws (the 
wo rd ''torah'' in the Hebrew text is in the plural I 
whi ch God gave between him and bet ween the children 
of Is r ael aL Mt. S1na1 by the hand of Moses. 

The Sifra t h en begins: 

These are the statut.es, o rd inances , and la""s: The 
term "th ese statutes" refe r t o the mid ras h i m. The 
ordinances refer lo a c tual dinim (defined a s laws 
wh ich include t h e hermeneuli c aJ rule s f o r the 
exege t ical derivation of l aw ) . 1z And t h e te rm 
''hatorot " [since it is .in the plur·a l I teai: h es that 
two tora h0 were given to I s rae 1 1 o n e wr it ten and 
o n e oral. 

Thus the meaning bf Torah encompassed an understand i ng of 

law that went far beyond the wr itten text . All the tools were 

given at Sinai to understand and fulfill the precepts of Torah 

o n the human level . Mid rash allowed for the cont i nua l 

expansjon and der1\at1on of Lhe law in rel a tion Lo the 

infi n ite wisdo m o f God. It is an integral feature of Sinai . 

Tru e unde r standing of both the Wr it.te n ar;d Ora l Law s and their 

1 n te rdependent rel al 1 onshi p requ 1 r es kno "" l edge of Mid ras h. 

But t here i..- as anothe r compo nent as well whi c h enabled 

human1 ty to assist 1n the ampl i fi catio n o f To rah; the 

hermeneut ic rul es f o r t h e deri v aU o n o f Divi ne law i n the 

co n text of eac h era and s ocial setting. These rules provided 

Lhe methodology for t wo a ct ivities. One was t o deri ve law 

12 Marc us Jastrow, Dictionary of the Targumim, Talmud Babli, 
Yerushalmi, and Mid rash ic Lite rature. (New York: The Juda ica 
Press, Inc., 1985), 301 . 

I J Sifra Torat Kohanim, 172. 
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which was \O nR1dered jmplicil in lhe sacred texts. The oth~r 

was to measure human law aga1nsl the Divine inslruct.1on of 

Tot'ah. Thus, both lhe Divine word and the n1ethod ology for its 

implementation in the world were all part of the Sina1tt1 c 

event. 

You will recall that Torah was the opportunity to 

experience the rationality of the universe and the reality of 

God. The Talmud blends t h is co nc ept as "'·e ll into it..s 

defin ition of Torah. l4 

Hezekiah 
halakhot 
Yochanan 
schooled] 

slat.es [ Lhat. t.he term "learned" I means in 
(pl . of halakhab, see chptr. I) Rabbi 
states {

1
that lo be "learned" means 

in Torah.· 

An object.ion is raised. Which is Mishnah? Rabbi 
Heier states it is halakhot. Rabbi Judah stales it 
is Hidrash. 

What is meant by Tori:U! -- th7. deep, penetralir1g , 
study 11.e. H1drash] of Torah.c 

The Talmudic dialectic is struggli ng to answer the 

question: what constitutes the true learning of Torah " lt 
I 

begins with a very simple understanding. If one knows t.he 

14 The Gemara is analyzing a Mi shnah whi ch provides for 
co nditions whi c h effectuate a betrothal. The general rule of the 
Mishnah is lhat if one makes a material false representation wh ich 
induces consent, such betrothal is ineffective. The c ase in the 
Gemara regards a person who represents lo a prospective bride that 
he is learned. The Gemara is evaluating the level of knowledge to 
which this term applies. 

I~ The brackets were added by this editor for syntactical 
purposes. A literal translation would omit the terms e n closed 
within them, thus confusing the reader. 

16 The Babylonian Talmud: Kiddushin . Transl. by Rabbi Dr. 
H. Freedman. Edit. Rabbi Dr. I Epstein. (New York: Traditional 
Press) 49(a). 
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''halakhot.'', the laws that were transmitted by Go d to Moses at 

Sinai, whi c h includes both the Written and Ora l , the n such a 

person is regarded as "learned" withi n the Jewjsh community. 17 

l 8 Rabbi Yo e ha nan's construe ti on accepts f a c tual know 1 edge 

of the law AS suffj c ient and would not requ1re a theo retical 

understanding o f 1ts formulation. 

The passage then presses this issue of "what -::onstitutes 

a learned person b~- s eek i ng a def i niti o n f o r the term 
I 

"Hishna h." Rabbi Me~er states il is suffici e nt t~ know the 

ha l a k ho t , i . e . t o know the J aw s , reg a r .d l _es~ o f { he i r bas i s i n 

Scripture. This position is c onsistent 1.· ith f<. Yoc hanan's. 

However R. Judah argues that the term ''Midrash " i ncludes both 

the written sourc e from which the Ora l Law is derived and the 

means of its deri v ation. Rash] ' s clarifies R. Judah ' s answer : 

Midrash: This refers t o the Sifra and Sifre for 
they c ontain t he haws whi c h are derived fr o m their 
Bibli c al sou r ces. 

~ i th this response, the Talmud arrives at a sec ond level 

o f "learning " Torah . lt is to comp r ehend the i nterdependent 

r elationship between the Oral and Written Law. The former is 

derivative of the latter and thus "learn ing'' Torah is more 

than mere recital1on of i ts laws. "Learn ing" is to apprehend 

the Oral and Written as an undivided whole , rather than 

Kiddushin 49(a), see Rashi . 

18 Kiddushin 48(al, see Rashi. 

19 Kiddushin, 49a . Rashi on niin. 
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separate and disti n ct. 

This process is analogous to Lhe baking of a c ak E . One 

c~n understand the separ.ale i ngre.d i anls; the sugar, flour, and 

eggs. But the purpose is to mak e a cake through the 

c ombination of the various ingrediants wh i ch are then 

comprised to make Lhe whole. Lea rn i ng is the understanding of 

the whole and how each un i t operates t o create i t. 

The Talmud , by ans1-.·ering the quest 1 on ''what is To rah " a s 

"Midrash Torah" arrives at. a third level o f learning. Torah 

requires the deep penetrating st11rly and elaboration of the 

sac red texts. The human intelle c t i s c apable of graspjng 

Torah as t h e ultimate Di vine expression of the ralionalily o f 

the uni v erse and t he purpose o f human existence. The meaning 

o f " M i d rash To rah " i s lo exp 1 o re t he Tor ah i n o rd e r Lo u n cov e r 

these truths and t o expound them. 

Though having li\ed f ive hu ndred years after the final 

redac tion of the Talmud , Moses Maimonides (1135 -1 204), i n his 
I 

Jntroduct.ion to Lhe Mi shneh Torah, incorporates this 

understanding of Torah by stressing that Si nai required 

humanity to vitiate the Torah in alJ of iLs diverse aspecLs 

h h th . . t h f l . f . . 2() t roug is m1 zva o amp i icat1on. 

All lhe c ommandments and their ex plana tions were 
given to Moses at Mt. Sinai, for it is said: "And 
I (God) will give to you t h e tablets of stone [the 
Decalogue), the Torah and the Mitzvah (Exodus 

20 Moses Maimonides lived c enturies after the talmudic 
period. As a scholar of this genre, however, his description of 
the sinai ttic event is useful to t h e rabbinic understanding of 
revelation. 
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24:12). The "Torah'' is the written law (Lhe 
Pentateuch). The te rm Mitzvah refers lo its 
explication. And he commanded us t o adhe r e t o thP 
law acc ord.ing to lhe Mit,zv ah i . e. 
i nterpretat ion . And this Mit zvah is r e f e rred to as 
t he Oral law. 

Thi s milzvah of interprelal1o n upo n which Maimo nides c enters 

the S inaillic revelation is co nsist s o f Lwo conc epts . The 

f i rs;t is the i n tellectual e ngagemenl o f lhe \.PX L . 

Commandments require inte r p r etation wi thi n the co nt.ext trnd 

framework of a commun1Ly. But t here js an added dlmensjon . 

T ne Oral La"' mu s l be understood as bei ng e nt"· ined wit h 

Scripture. IL is a uniq ue form o f pentateuchal expr ession and 

hence an expans ion of t he writ ten text . Thus, the princ iple 

theme wh ich r uns through the eve n t at Sinai was t he duty Lo 

understand and t o a mpl i f y t he Writte n and Or al Trad itio ns and 
·i· 

t o s e e b o t h a s u n d 1 \ · j d e d e n l 1 t j'. ~ ' 

In summary, t he r e exists an inner dynami c wit hin To rah 

whi c h i ncludes both D1v1ne and hu man aspec1..s . Th is vi bran cy 

is reflected in bolh the duly to explore deeply and Lo amplif y 

1 ts teac hings through the mid ra sh.ic and int..erpreti ve 

e nterp rises. True knowledge o f Torah impl icitly a ccepts t he 

Oral To r ah as interdependent "·i t h Sc r ipture. Yet , the 

literar y genre o f Hi d r ash is devoled to pro\·i ding · oheranc y to 

both traditi o n s wh ich radiated from Sina i . When coupled with 

the human imperati\·e o f amplification, i t answers the question 

2 J Maimonid es may be i nc luding midrash halakhah as well in 
the term Mitzvah. This is e v i denced by Lhe use o f the Hebrei.r word 
iP ID 1l~. 
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"n11n 'KO," what is the meaning of Torah. 

Th e Chain of Tradition: 
the Mishnah 

Th e Oral Law and Its Embodiment In 

There is an inherent difficulty with the authenti c ity and 

accu rac:-· of the Oral law as redacted in the Hi shnah. One 

could argue that it was not transm i tted at Sinai, but instead 

arose subsequent to this seminal event . Even assuming it to 

be a part of r e velation, the claim of a cc uracy of i t.s o ral 

transmission o ver a milenia J S legitrnately sub j ect lo 

skepti c ism. 

The Talmud Avot addresses this sec ond conc ern by 

providing a historic chain thr:-01.Jgh which e a ch succeed i ng 

generation from the 'time of Moses to Rabbi Yochannan ben 

Zakkai and hi s disciples 170 c . e. to 100 c .e. received the 

Oral Law whi c h had originated al S inai. 

Moses received the Torah from Sinai and passed the 
tradition to Joshua who then transmitted it to the 
elders . From the elders , [it ~· as transmitted] to 
the prophets . The prophets then passed' it on to 
the men of the Great Assembly the last 
survivor of whom was Shimon the Righteous [l:l] ... 
Antigonous, leader of Socho, received the t r adition 
from Shimon the Righteous l 1:2] ... Yose ben Yoeler 
(200 b.c.el, leader of Tzredah and Yose ben 
Yochannan, leader of Jerusalem, a ccepted the 
tradition from him [1:3) ... Yehoshua ben Perac hyah 
and Nitlai of Arbel received the traditio:1 from 
them !Yose ben Yoezer and Yose ben Yochannanl 
[1 :6) ... Yehudah ben Tabbai and Shimon ben Shatach 
received the t r adition from them [1:7) . .. Shemayah 
and Avtalyon accepted the tradition from them 
[Yehudah ben Tabbai and Shimo n ben Shatach) 
fl;lO) ... Hillel and Shammai learned the tradition 
fro m them f 1:12] ... Rabbi Yoc hannan ben Zakka i 
accepted t h e tradition from Hillel and Shamma i 
f 2:8) Rabbi Yochannan ben Zakai had five di sciples-: 
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They were Eliezer ben Hyrkanos, Rabbi Yehoshua ben 
Chanania, Rabbi Yose the Kohen, Raqb i Shimon ben 
Nesanel, ano Rabbi Elazar ben Arach. ~: 

The c hain of traditi on recorded i n these chapte>rs e.s1 ahlished 

the authenti c nature of the Oral Law over generations of lime 

beginning at Sinai. It records a leaching by Rabban Gaml iel 

~ho was the grandson of Hille l ~ho lived s hortly before Lhe 

Second Temple was destroyed. In Chapter 2 Rabbi Judah 

HciNasi, t h e redacto r 0 f the Oral lai.·, 1s desc r ibed a s a 

descendent o f Hillel and the great grandson of Rabban 

Gam liel . ~ } Th i s i17 J vi1 n7UPID (c hain o f tradition) is grounded 

principally on learning anrl accepting the o ral leaching from 

one's predecesso r. Thus lineage is an added d1rnens1on 1-.h ic: h 

st rengthens the authenticity o f the transmission of lhe Oral 

lav.· from Sinaj lo the ti me o f its editor, Rabbi Judah Ha'.llasi. 

T h e Embod j me n t. o f the Or al law into lhe Mi shnah 

The rabbini c perspec l 1ve o n the history of the redact1on 

o f 1he Oral To r ah inlo the Mjshnah is reflected in two 

sourc es. One is the famous letter by Sher1ra Hagaon to Lhe 

hajrouan Jewish communit v. The other is by Maimonides who 

addressed this topi c in the Introductio n of his Mishnah To r ah. 

In 981 c .e., Sherira Gaon , lhe head of the Babylonian 

22 Avot, 3b- 7b. 

23 For a de tailed analysis of the his t ori c al data of the s e 
figures, see St rack and Sternberger, Introduction to the Ta l mud and 
Mid rash, transl. by Markus Bockmuehl. ! Minneapolis: Fa-rtress 
Press, 1992) , pp. 69-91. 
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academ:v, received a letter of inquiry from tte Jew1sh 

community of Kairouan. One of the quesl1ons raised was the 

gulf between Torah and Mi shnah. Another was the process 

through whic-h the Mishnah became a written document. This 

inspired him to respond in-depth. His answer to these 

i nquir ies was that prior to the redaction of the Mishnah, 

there wa s no homogenous formulation of the halakhah. 

Concerned thal the teaching might be lost, "Rabbi" (lhe 

traditional reference lo Rabbi Jt1dah HaNasi) took up the 

p roject of redacting the Oral Torah. Sherira r egarded lhe 

anonymous teachings in th e Mishnah to be those of Rabbi Meier 

whose opinions are based on Rabbi Akiva who, in turn, rece iv ed 

the tradition fr om his teachers. 24 The necessity f or 

redaction grew o ut o f lhe conflict between the disc i ples of 

Hille l and Shamma1 over the halakhah whi c h had to be resolved 

out of the co ncern for uniformity, particularly in the post 

Temple era. £: 

ln the introduction to his classi c worl( the Mishnah 

Torah, Ma i monides asserts that the primary c oncern which led 

to the redact.ion of the Oral Torah was the fear of it being 

lost due to changi n g social and pol i ti c al circumstances . Up 

Rabbi Meier was t he disciple of Rabbi Agiba . Aqiba. 
belongs to the second generation of tannaim (c. 90-130), while R. 
Meier's prominence began in the third generation of tannaim (c. 
130-160.) Strack and Sternberger, Introduction to the Talmud and 
Midrash, pp. 79-84. 

25 

Mishnah, 
Strack a n d Sternberger, 

139. 
Introduction to the Talmud and 
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to the time of Rabbi Judah HaNasi, t h e Oral Torah was not 

wr it ten down. Each sc holar , however, would wrjte private 

notes from which lhe halakhah "as taught.. These notes , 

consisti n g in part of he rmeneutical rules for the de r ivation 

o f Oral Law from Scripture, provided the nexus between the 

Written and Oral Torahs . Rabbi Judah HaNasi, co nce rned that. 

these teaching s would be lost , redacted this t radition and 

taught the r abbis in public. Ma1mon1des r egarded this step as 

revolutionary and was necessitated by t h e decrease in lh e 

number of students in the rabbini c academies of Pale s tine, 

ex terna 1 pressu r es, and persecutions whi c h resulted in t.he 

Jewish Diaspora. Unlike She r ira Hagao n, who attributed the 

redaction to rabbinic conflicts in the understand ing and 

i nte rpret.at.ion of t he Oral Torah, Maimonides a r gues that 

c hanges in the Jewish social a nd political situations 

necessitated this radi cal 
. . 26 innovation. 

In co nclusion, the red a ctio n o f the Oral Torah by Rabbi 

Judah HaNasi was justified by the rabbinic co~mun ities on two 

differe n t bases. One was that the cont i nued accuracy o f 

t ransm issio n from Si nai to the tanna itic p e r iod o f Rabbi J udah 

HaNasi ( 200 c . e . ) was th rea te ned by i ntet'nal disputes over its 

meaning. The Mishnah 's au t hen tic i ty res ted upon a e mo ns t ra ting 

that each generation from the time of Mo ses through the post-

second temple era had rec ei ve d the Oral Law and had understoo d 

26 Mo s es Maimonides, Commentary on Pirkey Avoth, tran.s. Paul 
Forche i mer (Jerusalem : Feldheim Publishers, 1 9741, 18. 
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its meanin g and appl1cation. Both Sherira HaGaon and 

Maimonides acknowledge the conflicts that 1.·ould in\·c.nablv 

ari se because o f the .inherent difficulties of learn1ng ]al<.' 

o n1 :t through o r al instruction. Neve rlhe 1 ess, th rou gh sur~ h 

litera ry works as The Talmud: Mesekhel Avot and Seder Tanaaim 

v'Amoraim, a detailed chain of authority is established to the 

satisfaction of the rabbini c community of the tan na itic period 

which addresses the p r oblem of inheriting a \erbal tradLlJon 

of at least 1500 years. 

The second concern was to justify the necessity for its 

redaction in 200 c.e . Here is where the two scholars depart. 

For Sherira Gaon, the need for reducing il lo writing arises 

from thP co nfli cts whi ch begin to appear f r o m the time of 

Hillel and Shamma i as Lo what is in fact the law. The need 

for cla rity as t o the rules and regulations of a community is 

a precondition for its continued existence. 

Maimonides, however, argues that the Or al Torah was in 

danger of being lost because of the drastic c hanges in the 

Jewish polit1cal and social structure which followed the 

destruction o f the Second Temple, resulting in i ncreased 

persecution and dispersion of the Jewish people. ll became 

ph ysically fragmented and needed a cohesive elemen t to retain 

its identit y as a people. These factors compelled the editors 

to redact the Oral law of Sinai to writing and this work 

became known as the Mishnah. 
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The Historical Method: An Analyti c al 
Approac h lo t he Sources Whi c h Comprise the Talmud 

Introduction 

The h isto ri cal method 1s principally con ce rned with 

fi xing a period for the redactio n of the l itera ry antecedents 

which fo r m lhe foundation of LhP lalmud Bavl1 a nd to analyze 

their structures. These works include S c ripture, ~lidrash, 

Mishnalt, Tosepbta , and Rarailot. I ri L his se c l 1 on, we w i l I 

pr.o,· ide an c:n-e rvie...,· as t o Lhei r development and nature as 

considered by scholars engaged in these enterprises. 

Scripture 

The term "Scripture'" is defined as the Pentateuch, 1 .e. 

the fi ve boo k s o f Hoses. IL is the core of t he Biblical canon 

for all Jews. During the eArly Persian per iod (538 b.c.e . lo 

428 b.c.e . ), a book emergeJ from the Jewish community referred 

to as the "To rah of Moses.·• \..1h 11 e arguably the pr-odu c l of 

centuries o f traditions, ed1t.orial a c ti,·1ty cea'sed at the time 

of Ezra lcirca. 
z; 

428b.c.e.). When the J e ....- i sh people we re 

allowed Lo return from their exi l e i n Babylonia to [s rael 1n 

the ~·ear 4 58 b. c . e . , Ezra was c harged with the task o f 

reconstitut1ng the Jewish community of Israel. Lescribed as 

a scribal expert in the teaching of the law of Moses, Ezra ~as 

given the t.1.tle "scribe of the law of the God o f heaven'' I Ezra 

2i Sha ye J. D. Cohen , From the Hae c a bees 
(Philadelphia: Westm inste r Press, 1987), 183. 
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7: 12) . u Within the framework of the political stabtllt.y 

provided by Ne hem iah, wh o was a ppo inted by Cyrus of Pe r s ia t o 

ove rsee the return o f the Jewish people from their exile in 

Babylon i a t o Is rael, Ezra' s task was l o make Torah 

the organizing principle o f the Jewish community dur i n g the 

ear l y second temple period ( 428 b . c . e. to 70 c . e.) . 2 ~ 

A referen c e is made in t h e Book of Nehemiah to a docum~ nl 

whi c h h isto r ians c o nsider t o be the> "t.o rah s c r c l l . ' ]t 

p~rovides: 

When t he sevenlh mo nLh arr1,·ed - t he enti r e people 
assembled as o ne man Jn l he squa r e . .. a nd they 
as ked Ezra t he scribe to bring the scroll of the 
Teaching of Moses with whi ch the Lo r d had c harg ed 
Israel. On the first da~· of lhe seve nth mo n t h, 
Ezra the prie st bro ught lhe Teach ing before the 
congregation ... He read from it fro m the f i r st 
l ig ht u n til midday, Lo the men and the women and 
those who could understanr; t he ears o f all the 
people were gi ven to the s c roll of the Teaching. 
Ez ra opened the scro ll i n t he> sight o f all th e 
people .. ; as he opened it, all the pe opl e stood up. 
Ezra blessed the Lord, the great God and all the 
people answered, "Amen, Amen," ¥.'ith hands 
u p ra ised ... , I Cer tain ministering off ic;ialsl and 
the Le vi tes explained the Teachi ng t o t he people, 
while the people stood i n their p laces . They r ead 
fr o m the s c rol l of the Tea chi n g of God, translat i ng 
it and gi ving the sense; so they !the:i

1 
nat iQ n l 

understood the reading <Nehem1ah 8 : l-8). 

There i s mu c h debate over the exact time when Ezra 
returned. The range is from 458 b.c.e. to 398 b. c .e. John Brigh t , 
in his 1o.·or k A History of Israel Third Edition (Philadelphia: 
Westm i nster Press, 19811 suggests 428 b .c.e. ~hich co rrespo nds Lo 
the rule of Nehemiah. 

29 John Bright, A Historv of Israel, Third Edition, l.90 . 

30 Tanakh, 1 519. 
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Such noted scholars as Juliu s We llhausen, ~.F. Albright, and 

John BrighL, belie\·e ii pro bAble lhat the c omplet ed Pe ntateu c h 

was in Ezra's possession and t hal th r ough h1s ef f orts, it 

became the c ore documenl o f the second temple p e rl o d through 

J 1 • " J. 
which fa1 th a nd p rac ti c e "'o uld be c entered. · ~ · 

Ezra's reading o f the s c r o ll is regarded b~- many as a 

w a le r s he d i n the h i s t o q · o f t he J e \.' i sh p e o p 1 e . Robert M. 

Seltzer writ e s : 

Many mode r n hi s t o rians feel that il wa s at lh1s 
moment when the Torah boo k, the Pentateuch 1n c lose 
to its final form, be c ame the unc hallenged n o rm of 
lsrael' s relig io n and when Judaism took t ts single 
most impo rtant step t o be c oming a rel ig1on o~ 
Scripture, 1ndeed , the first s c riptural rel1g1on. 

The Talmud' s de sc ription of the importanc e of Ez ra ' s work 

parallels the s 1gn1fi c an c e that historians have attributed to 

the completi o n o f the ~•rit t e n To l'ah by lhe time o f Ezra. 

l! 

It i s Laughl ir1 a barait..a: Rabbi Yose said that it 
was f 1tL1 ng that Ezra transmit led the Torah to 
Israel f or Hoses f o re s hadowed him. Sc ripture 
states "and ~oses 1 .. :en l up lo Go d" I Exodus J 8 I. The 
Book of Ez ra pro ,· 1des "and Ezra went, up from 
Babylonia I Ezra 7 l. What was brought up ".' Just as 
Scripture refers in the IEx~dusl passage to Torah , 
here also I 1n Ez ra! the \erse alludes to Torah . 

!There is another parallel between Moses and Ezra). 

John Bright. A H1stor\ of Israel, 390. 

Julius Wellhausen, Geschichte Israels (Berlin: G. Reimer , 
1878 , 421. 

33 w.F . Albright, Th e Biblical Period from Ab r aham to Ezra , 
(Ne~ Yor k : Harper To r c h book , 1963), 94 f. 

Robert M. Seltzer , 
Jewish Expe rien ce in Hislorv, 
Inc. , 1980), 130. 

J e wish Peopl e , J e wish Tho u g h t: Th e 
!New Yo r k: Mac millan Publishi~ Co . , 
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With regard to Moses, Scripture states, "and the 
Lord commanded me to teach you the hukim (laws 
wh ic. h have no apparent rationale, e.g. lhe law of 
the red heifer) and the mishpatim (those statutes 
which human reason can comprehend, e .g. tr:-eating 
the poor fairly.) (Deuteronomy 4). With regards to 
Ezra, the Bible states for Ezra had prepared his 
heart to drasb (lo explore deepl y , to investigate) 
the Torah of God and to do and teach Israel its hok 
(singular flf hukim) and mi shpat (singular of 
mishpatim). " 

This passage fro m Sannhedrin establishes the centralit:• of 

Scripture for the Jew ish people at t he time of Ez ra b :o· 

compar·ing h i s teach ing lo the Revelation at Sinai. Ezra 

b~ough t the s ame Torah when h e went up lo Israel from 

Babylonia lhat Mose~ received when he ascended Sinaj. 

Furthermore, Ezra is compared to Moses as the appropriate 

lawgiver. This allusion to Moses is parituclarly significant 

in light of o ne of the con cluding verses of the \..'r ilten Torah. 

Never ~ga.in did there ar·ise in Israel a prophe t like 
Moses. Jo 

The baraita, while n ot equating Ezra to M0 ses, nevertheless 

analogizes the rabbini c task o f stud~·ing and ~eachin~ to the 

prophecy of Moses. Ezra prepares h i mself i n the rabbini c 

tradition through i ntense study i n order t..o teach the- Divine 

Will as expressed i n the written Torah. The Hebrew term 

"lidrosh'' (the infinitive of drash, i.e. to explore deeply, to 

investigate), abcribed to Ezra, connects his task to Si nai and 

thereby lays a f oun dation for further amplification of 

Sannhedrin, 2lb. 

36 Tanakh , 334. 
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Scripture i n t he s e cond templ e era t hrough a new l ite rary 

genre, Mid ra sh . j ' 

Thus, bot.h t h e h is t o rical and rabb inic appr·oaches 

acknowledge the i mportanc e of the Pen t ateu c h as the c entra l 

document t hroug h whi c h subsequent gene ratLons o f Jews would 

define their community and the i r sen se o f historic mi ssion . 

It i s for these reasons that the Penta teu c h plays the 

f o undati on al r o le i n the co ns truc t ion o f all s u bseg uenl 

rabbini c lite rature, inc lud i ng t h e talmud ic dialect. 

Mi d ras h 

The statement i n the baraila t ha t Ez r a prepared h j mself 

through study to teach the di vi ne wo rd of Torah cor~esponds 

wi t h the ~iew of man y historians tha t the Jews o f t he secon d 

temple period ( '128 b . c .e. t hro ugh i O c- .e.) saw themselves 

living i n an e r a where God no longer spoke to t hem direc tly. 

With a wr itte n t ext , t.he c r e at ive spirit was d i rec ted towards 

i t s explicat1on r esult i ng in new lite r ary f o rm~. 38 

One such genre is Hidrash . The te rm is derived f r om the 

verb drash whi c h is a ctually f ound in the Ezra passage quoted 

above ( 7 : l 0 ) . It refers to the study of God's l aw. Mi drash 

t he n may be seen as a l~· p e of literature, oral or written, 

whi c h s t ands in dire c t rela tionship to a fixed c anonical t ex t 

and is co nsid ered to be the authoritative and revealed word of 

37 The problem of transmission from Moses to Ezra 
dealt wi th in next passage of Sannhedrin at 22(a). 

is 

38 Co hen, From the Maccabees to t h e Mishnah, 193-194. 
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God. l~ .Jacob z. Laule r bach, in his classic work, ~e khilta de -

Rabbi Ishmael la t ranslation of a collection o f third cen tun· 

midrashim), defines Midrash as: 

" [the ] study of the Torah , requiri ng a thorough 
i n vest igatio n of its contents, a co rrect 
i nterpret.al ien of the mean i n g of its words and a 
dee pe r penetration i nto t he spi rit and sense o f its 
di cta with all their imp} ica tions, i s designated by 
the t.ifrn Mi drash or i n its fuller form Midra s h 
Torah. 

Sjnce the en t ire Torah was co nsidered to be the word o f 

God, every word, phrase, and se ntence conta ined Divine wisdom 

and in s t.r u c t ion . Laute rbac h theodzes t ha t the legal segme n ts 

of the Pen tateuch may have been pursued mo r e because of Lhe 

need f o r no rma tive standard s to guide the Jews o f the second 

temple period . The stud ~ of the legal portions of the Torah 

wa s referred to as mid r ash halakhah. 11 

Origin and Developme n t of Mi drash Halakhah 

The law e mbo d ied in t he Pentateuch was generally looked 

upon as t h e r ule of Israel's life during the ,. second temple 

period. Ho we ver, wi th th is Written La" (the torah sh'bi c htav} 

there deve 1 o ped a n Oral La" (the tor ah s h' baal peh l, This 

lat.ter c onsisted of religious and national customs wh ich 

underwent permutations and rev isions based on changin g times 

39 H. L. St rac k and G. Sternberger, Introduc tion to the Talmud 
and M idrash, trans. Markus Bockmuehl t Edinburgh: Harper Collins, 
1991), 255. 

rn Mekhi l ta De-Rabbi Is hmael, trans. Jacob Z . 
(Philadelphia: The Je"1ish Publication, 1933) xv. 

4l Ibid., xv. 
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and circumstances. The author1ty for such c hanges rested 1n 

the sophrim I scribes such as Ezra l and the Sanhedrin, the 

authori zed religious and legal C'ourt of Israel durin is Lhjs 

time.~ 2 

Mo ses Mielzi ner , in his work Introduction to the Talmud, 

advances the theory that midrash halakhah developed as a 

Pharisai c response Lo the challenge of the Sadducees during 

the seco nd temple period. The latter, a minorit~· relig10•1s 

sect, believed thal any law not founded o n the Written Torah 

. n 
sho~ld be reJected. · Th1s presented a serious challenge to 

the Pharisees wh o had adopted and de,·e loped the Or al law 

without an express connection to lhe Pentateuch. Because o f 

Lhe sadducean threat, some historians theorize that the 

Pharisees de,eloped this literary genre lo demonstrate the 

Oral Law as implicit in Sc r ipture. 

David Hal iv ni, in his work Midrash, Hishnah, and Gemara, 

disputes Mielziner's account which p resupposes an Oral Law 

having d e vel o ped without referenc e lo Scripture. Instead, he 

argues lhat Midrash grew o ul of the natural Biblical 

predilection fo r justified law. The Pentateuc h in most 

instances will assert a reason br basis for 

pronouncements. For example, Exodus 22:20 provides: 

And a stranger shalt thou not wrong , neither shalt 
thou oppress him; for ye ~e re stran gers in the land 

its 

Moses Mielziner, An Introduction to the Talmud 1 !New York: 
Bloch Publ ishing Company, 1968), 120-1 21. 

Ibid., 121. 
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u 
of Egypt. 

Linder t his statute, the phrase "and a stranger sha lt thou not 

wrong, neither shalt thou oppress him,. is apodi c U c . L' p to 

t h is point, no reason i s given for the rule. The clause "fo r 

~·e were strangers in the lan d of Fgypt" is v1 ndi ca t or;v . The 

r at ionale for t r eating the stra n ger .i ustly 1s because of 

Israe l' s historical experience as a people who were on ce 

oppressed . Halivni concl ud es, on the ba~is of co untless such 

expressio ns found in the Bible, that an essential aspec t of 

t h e Jew ish experience f rom lhe commence ment of Lhe second 

temple period in 4 28 b.c.e . up to the mishnaic period I 70 c . e . 

to 200 c.e . ) was this t endency toward justified law. M1 drash 

...-as a literary for m which allowed this core value to be 

creat.i veJ y expressed . 15 

In support of Hal1v11j , Midrashi c exegesis of earlier 

scriptural t~xts are already co ntained within the Bible (e.g. 

Chroni c les is co n sidered by man y to be a mid ras h ic wor k on the 

books of Samuel and Kingsl. 1&. Halivni contends t ha t M1drash 

al r eady e xisted in the 2nd ce n tury b.c.e. a nd thus precedes 

the mishnai c f o rm . He basis this asse r tion on rea li a from 

this pe r iod wh ich r eflects co ndit ions that correspond t o 

descriptions in later redacted midra s hi c literature and -
Tanakh, 119. 

David Weiss Hali vni , Mi drash, Mishna, and Gemara: The 
Jewish Predilection for Justified Law, ! Cambridge: Harvard 
University Press, 1986), 4. 

Strac k, Introduction to the Talmud and Midrash, 257 . 
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mishnayol. The Temple Scroll, which also dates from this 

period, supporls the c onclusion that proto-rabb1n i c drashot 

existed J.n thi s period.r Ha]ivni's c onclusions concur wi th 

those of Lauterbac h and Epste in. 41 Thus, an extended 

prehist o ry of Lhe Midrash before the rabbinic period ( 100 

b.c.e. through 427 c .e. I cannot be denied , gi,·en the aboYe and 

the existen c e of sue h documents as the Targum I an ear 1 y 

Aramaic translation o f S c ripture i.·hich has midrash ic 

overtones] and the Pe s her texts of the Dead Sea Scro] ls. !S 

Nature of Mi dras.h 

As mentioned above , the Pentateuc h may be art i ficial 1 ~, 

d iv ided into two areas. One i s narrat 1ve . The Book of 

Genesis is a good illustr ation for it essentially recounts 

creation and lhe patriarc hal de,•eloprnent o f Judaism lh1· ough 

their migration into Egypl. M1drashim that creatively enhance 

th e Biblical narrati v e are referre d Lo as midrash aggadah. 

The o.ther area o f m1drashi c a c ti \' ily a r e t he legal 

portions and are refe rred to as midrash halakhah . We are 

principally concerned wi~h the development of this form since 

the talmudic p ortio n of this book (chapters 4 & 5) focuses on 

the i mposition o f loraittic and rabbinic oalhs. 

M idrash Halakhah is technical 1 y d efi ned as exegeti c al 

Halivni, Midrash , Mishnah, and Gemara, 34. 

I bid. , 21. 

49 Strack 
Midrash, 258. 

and Sternberger, Introduc tion to the Talmud and 
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midrashim on the legal portions of the Pentateuch from Exodus 

throu~h Deuteronomy.: .. Modern schol~rship charac terizes 

midrash halakah as fundamentall y conc erned with deriving or 

basing la~ o n a scriptural 
~I ~ 2 passage . This description is 

s upported by its redacted s tructure i n which a phrase or a 

• verse is first cited and then followed by its expl1cat1on. " 

Halivni divides midrashei halakhah into two distinc t 

forms; simple and c ompl e~. when nnthing beyond Lhe text is 

nec essary to obtain the drashah (the understanding of the 

text), the result is a simple Midrash. In contrast, ~here a 

specific he rmeneutic de v 1ce is required (such as a kal 

v ' chomer. i . e. an _e fortiori inference or gezarah sheva, a 

verbal analogy, (see Chapter 3 11, then it is complex Midrash. 

Hillel 30 b.c.e. - 9 c . e. is c onsidered to have developed 

these analy t ical tools to deri\·e law from Sc rip t ure or to 

utilize these tools i n order to pro\ ide scriptural support for 

an already exi s ti ng practice. Simple Midrash pre ceded complex 

Midrash. 64 ' 

While generally Hish nah does no t cite Scr.ipt.ure as 

support for its la~, there are suc h r efe rence s in a minority 

Ibid., 269. 

5 j Encyclopedia Judaica, 
Keter Publi shing House, 1 9721. 

s.v. Midreshei Halakhah (Jerusalem: 

Compare to the rabbinic 
as part of the Sinaittic even t. 

\'iew which sees midrash hal.<1.khah 

53 Mekhilta de-rab i Ishmael, ed . La u tPrbach, xv. 

Halivni, Midrash, Mishnah , and Gemara, 34 . 
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of mishnayot (pl. f o r M1shnah) . This form, i.·h1ch Haliqli 

terms m1shnai c midrash, begins with a law and then pr oceeds lo 

the scr iptural 'erse whi c h s upports il. It is recognized by 

the form11la as it sa;\·s lin Scripture) . ln c ontrast , 

midreshei halakha is c harac terized by such phrases a s " it 

c omes to teach'" or '"it declares ... ~~ Simple Midrash may be 

eithe r mishnai c o r mi dreshei h a lakhah and is believed to have 

existed as early as the serond centurr b. c .e .. 

Mode rn sch olars ha,·e examined t h e redacted midrash.im 

col lected in fou r maJor wor ks: Mekhilta of R . Ishmael o n 

Exodus , S i fra on Leviticus , Sifre Numbe r s a nd Sifre 

Deuteronomy. D. Hoffman has di\'Jded these "'·o rks of Midrash 

h alakh a h i n to type A and type B. Type A midras h im c onsists o f 

the Hekhilta and the Sifre o n ~umbe rs . Type B is compr ised of 

the Sifra on Lev it ic u s and t h e Sifr e on Deuteron o my . (T he 

former is thought t.o ha\'e orJginated in the sc hoo l of R . 

Ishmael, a rabb i from the tanaittic pe ri od (c . 90-130 c . e . ) . 

I 

They are c haracterized by e xte nsi ve use of hermeneutical rules 

and principles . These midrashim are quoted in both Talmuds in 

the name of R. Ishmael . Third , the name of the tanna i t ic 

authority often ciLed in these ~orks wa s a known pupi l o f R. 

Ishmael (130 to 160) . 

Type B midrashim are thou gh t lo have been deve loped b y 

the school of Rabb i Aqiba (90-1 30). T hey are characteri zed by 

t he use of other rules attributed to Aqiba suc h as "'general to 

Hali vn i, Midrash, Mishnah , and Gemara , 34. 
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detai l" and "detail t o general " and ''inclus ive-exclu sive" ( see 

c hapter 3 l, Sb 

In practical terms howeve r , one should not rega rd Lhe 

demarca ti o n between Aqiba and Ishmael as factual. Instead, as 

Albec k suggests, the differences between these two groups o f 

midrashim are a c tually the wo rk o f late r redacto r s wh o were 

fami liar with both schoo ls. Each of these works i n c luded a 

g ood deal o [ mate r i a l of the ot he r. Thus , as St r ack 

con c ludes, t he nomen c lature ls purel y pragmati c and no t 

h
. . 5i istor1c. 

Both types were foundati o nal in the development of the 

Talmud. The reader will recall that the sugya is co nc ern e d 

with determining whether the defendant, after complete ly 

denying the plain tiff's claim and then wi t nesses testifying 

co ncl us1ve Jy that he o wes part of it, should be permitted to 

take an oa th on the disputed remainder. 58 The dialec ti c 

e merges in pa1·t becalrse o f ti.·o s c ript.ural passages and their 

mi drashi c explication. The rule o f law, which allows the 

defendant Lo testi fy a s to a d isputed remainder where the 

defendant confesses Lo a porti o n of Lhe plaintiff's clai m, is 

based on the Mekhilta's llype A Midrashl explication o f a 

scriptural passage. Howe ver, the rule whi ch prohibits a 

56 Encvc lopedia Judai ca , p. 1522. 

Strack and Sternberger, 
Midrash, 272. 

Introduction to the Talmud and 

58 The reader may refer to Chap ter 
talmudic passage which this book wi ll focus 
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defendant from testifying as to any portion of a cl aim which 

is established by the testi mony of witnesses is derived from 

Si fr e Deuteronomv (type B Midrash ). There does appear a 

certain equivalency betweem the two co ncepts in that both an 

admission and lhe lestimony of t wo witnesses are con c lusive as 

to the substantive issue to whi c h e a c h pertain to . In the 

former, the plainti ff is pe rm itted to testify on lhe 

remaind er. Si ncf> there 1s a remainder i n the barai ta, one 

could argue that the defendant there be allowed to take a n 

oath as well. we will see, however, that each r ule is based 

o n ce r tain assumptions 1.·hich the dialectic will analyze in 

determining whether the defe r1danl in the bar air.a be permitted 

to s wea r . The poin~ here is that the dialectic emerges in 

sign ifica n t parl because the two midrash1rn are a nalyzing 

different sc riptural passages which, when appropriately 

applied to the baraita, yields con t ra sting r esults . 

I have p r ov ided a gene r al overview as to the dating 9nd 

nature o f Mtdrash as it developed initially from Lhe posl-

biblical period up Lo t.he tannaitic period. The mi drash im 

whi c h comprise Lh e mos~ sign ifican t components of this thesis 

are taken from three sources: Mekh i lta de-rab Ishmael, Sifra 

on Leviticus, a nd t h e Sifre on Deuteronomy. The nex t three 

s e ction s are devoted to a specific examination a s to Lhe 

redact iona l history and nature o f these wo rks. 

Me kh i lta de -ra b i Is hmae l : 

Th e te rm " rn ekhilta" i s an Aramai c word wh ic h signifies 
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the der1vat1on of halakhah from Scriptu re accordi ng to Cf:'rlain 

rules. Speci fi call y, the Mekhilta is a commentary on Exodus 

12,2.3:19; 3 1 : 12 -17; and 35:1-3. Its principle concerns are 

~t 
the legal - narral1ves o f the s econd book o f the Pentateuch.· 

Dunng the Roman occupation, Rabbi Ishmael ( c ix· c a. 11 0 -

135) was made a cap t ive and brought Lo Rome where he wa s later 

redeemed. Upon his return Lo Palest ine, he became a member o f 

lhe Sannhedr1n . He is credi led as h a\·1ng expanded lhe se\·en 

hermeneut ical rules of Hillel lo thirteen (see Chapter 31 . 60 

These rules have been inco rporated into the daily l it urgy 

of the traditional prayerbook which supports the theory that 

the study of midrash halakhah is part of "to1·ah study", 1o.·hich 

is regarded as a religious a cl. ti i 

Jacob Lauterbach and Jacob Neusner both believe the work 

to have been edited bet ween 135 and 150 c . e, Indeed, 

Lauterbac h co nsiders it t o be the oldest tanaittic exposition. 

The Mekh ilta reflec ts the point of view o f the older halakhah, 

though it underwent considerable changes. GI. Even its first 

redactor added material fro m the school of Rabbi Aqiba. The 

rabbis who are cited 1n i t, Lhe form of the individual 

Strack and Stemberge r, 
Midrash, 275-276. 

\ 

l ntroduction to the Talmud and 

60 Mi elziner, Introduction to the Talmud, 29. 

61 • Siddur Rinnat Y israel: 
and annotated by Shlomo Tal. 
Company, 1982), 38-39. 

62 . Mekhil ta, 23. 

Ashkenaz Diaspora Version, edited 
(Jerusalem : Moreshet Publishing 
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traditions, and the historical allusions, suggest. a final 

compilation in the second half of the third cenlury. 63 

Sifra 

This ~ork is also known as lh~ Torat Kohan1m (t he law of 

lhe priests}. The style is generally mo r e argumenLative than 

the Me khilta and ils esse n t.iaJ parts are asc ribed lo Rabbi 

Yehuda bar !lat f135 lo 170), a disciple of Rabbi Akiva. 6 ~ 

This midrashi c coll".'ct1on originated in the middle of t he 

second century, bul additions were made later by Abba Arec a 

(also known as Ra\': 220 c.e . t..o 250 c .e. l and is lherefore 

c alled Siphra debe Rav. 65 

This attribution is subject to debat.e among both 

traditional and modern scholars. Ma i monides, J n h is 

introduction to the l'iishnah Torah, states that Ra\' compo sed 

the Sifra and Sifre 1n o rder to explain and make known ''the 

foundations o f lhe Mi shnah." The modern scholar A. Weiss also 

supports this viek that Rav was the author of the work. " 

The challenge lo this theor y st.ems from the fact that Rav 

o ften appear s unaware of or even contradicts the solution of 

a problem found in the Sifra. 

6S Strack and Sternberger , 
Midrash, 279. 

64 Sannhedrin, 86a. 

For these reasons, D. Hoffman 

Jn troduction to the Talmud and 

65 Mielziner , Introduction to the Tal mud, 19. 

66 Strack and 
Midrash, 286. 

Sternberger, lntroduction 
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and Albeck re~ard R. H.iya 1200 C .E. lo 220 C. F. ) Lo be its 

author, while H. Slrac k considers lhat the ~ork was originally 

authored by Rabbi Yehuda, b11t lhal its final redActor was F<. 

Hi ya. While this may be an o\ersi mpl ificalion, its numerous 

literary references to lhe H1 sh nah do provide a fa c tual basis 

that lhe work may ha' e been originally authored b:- Rabbi 

Yehuda HaNasi . f" 

The Sifra's emphasJs o n r·1 m11ecling ~ishnah Lo Sc: r·ipture, 

unlike hal of the Mekhil a 1.·hic:h e mphas ized the deriva\ i o n n f 

halakhah f1om Scr ipture, 1s ~ommented o n by Jaco b Neusner. 

The pronounced t.ende11cy o f the Si fra :is to ins 1st. 
that the Mishnah's laws -- commonly cited ve rbatim 
-- not only derJ\e from Sc ripture ... but can only 
derive from Scripture and can not be based upon 
reason. Sifra turns oul to be a massive, 
integ rated, and ~-ohere nl c ritique of the Mishnah, 
insisting thal the M1shnah' s laws are true only 
bec ause lhe Mi shnah's laws derive from lhe ~r1lt en 

Tora~ . .. 6~ Sifra's polemic is pointed and 
expl1c1t. 

~eusner's literary analysis o f the Sifra suggest s that. itc:; 

authors re cognized the po lcnt1al challenge to the Mishnah due , 

lo 1ls absence of sc ript11ral references . Lnlike the Hekh1lta, 

which is expl1cit 1n derl\ir1g halakhah from Sc ripture, the 

Sifra is a work whi c h alt.empts to pro\'ide t.he f o undational 

support of the Pentateuch f or the Mishnah. Thus, each work 

recognizes the central importance that halakhah, whether 

Ibid., 287 . 

Jacob Neusner, " Me t.hod and Substan ce ln The HisL01y of 
Judaic Ideas, An Exercise," in Jews, Greeks, and Ch r istian s eds. R. 
Hamerton-Kelly and Scroggs. <Leiden: Brill , 19761, 94. 
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embodied in a Hid rash or Mishnah, is bonded to Scripture. 

Sifre 

The Sifre c omprises traditi o nal i n terp r etations 

cons is t i ng o f both the Book of Numbers and Deu t eronomy. I t s 

conte n ts and strucl11re are the e:-;egetical midrash im on 

Deuteronomy J;J- 30; 3 :2 3-29 ; 6:4-9; 11:10-26; 31 :14-32 ; and 

34 . 69 The Si f re o n Deuteronomy is geni:-ralb· brief a n d in this 

regard bears a resemblance to the Mekh1lla. 
.,, 

The r e appe~ars to be a difference o f opinio n regarding Jl s 

attribution. In one section o f the Talmud , the wor·k is 

ascribed to Rabbi Si mo n b . Jochai, a disciple or Rabbi Akiva. 

However, al Sannhedrin 86(al, the a nonymou s port1ons of the 

Sifre are attributed Lo Rabbi Simeon, a Shammile. On t.his 

basis, lhe noted ~cholar Louis Finkelstein argues that Lit.is 

work was later amended b ~· Akiva lo reflect the opinio ns of 

Hillel. In its present form, i t appears to be a comb1nQtion 

o f both type s of m1drashim, though most s c h o lars assign il t o 

the lype B c:ate15on· . . i The final redaction is e s ti mate d in 

~'i 
the late th1r-d c entury . ... 

69 Strack and Ste rnbe r ge r , In t r oduction to the Talmud , 295. 

70 Miel zi ner , 1 n trod uction lo t h e Talmud, 2 0 . 

71 Strack 
Midrash , 296 . 

and 

Ibid . , 29 7. 

Sternberger , Introductio n t o t he Talmud and 
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Mi shnab 

According to Rabbi Ad in Steinsaltz. Lhe Talmud 's 

essential task is the explication and expansion of lhe 

Mishnah. It accepts the Mishnah as incontrovertible. ; The 

te rm '' Mishnah" designates the "Oral La,,_" as c ompiled by Rabbi 

Judah Hanasi and his c olleagues circa . 20 0 c .e. 

In this sec tion, four elements wi ll be co nsidered: 

( 1 l the etymology o f the t e rm "Mishnah" and i ts organi z ing ( 2 1 

the historical setling wh ic h gave rise lo the necessily for 

red a c l i o n ; ( 3 ) t h e M i s h n a h ' s c 1 f\ i m o f a u t ho r J t ~- ; ( 4 ) i t s 

natu re and relationship to both Sc ripture and Midrash . 

Mishnah Defi ned 

The term " Mishnah" is defi ned in two contrasting fashions 

"-'hi c h has impli c ations Jn te rm s of its level o f 

authoritati,eness within rabbini c lile rature. Some conside r 

it to be the feminine form of the he brew word II mi shnah '' 1 

meaning second in rank. Under this definition, the Oral Law 
as reflected in the Mishnah would lake a s e co nd position in 

to Lhe Wrilten law con tained in the Pentateuch . Othe r s 

c onsider it to be derived from the Hebre.,· , ·erb ''shanah'' 

meaning to transmit or teach orally . According to Hielzi ner, 

"Mishnah" may be defined as the instructio n in t h e traditional 

o ral teaching in contrast Lo t he te rm " mikra" whi c h refers to 

the laws of the Bible. This reflects a view of Mishn ah as 

Rabbi Adin Stei n s~ltz , The Talmud: A Reference Guide, 3 . 

55 



independent and thus on equal footing t o its wr itten 
., 

counterpart. · 

H. L. Strack defines the Hebrew verb "shanah" in a more 

technical sense. lL r e fers to "repetition" i n the sense of 

learning o r Leachjng of the oral tradition by repeated 

H 

rec i ta t i on . I l a l so means lo st u d ~· . · Mishnah is thus given 

both an analyti c and memori zatio n co mponent. It is analyti c 

in that jt slanrls as au inde pendent source of law. Tts 

structure, however, lS designed Lo fac jlitate o raJ 

transmission. 

Historical Settin g 

Two i mportant events provided the impetus for the 

redaction of the ~1shnah. The first was the destructi on of 

the Second Temple in 70 c .e. The other was the failed Bar 

~ochba rebellion in 135 c .e. agajnst the Ro man e mp i r e. In a 

span of iO ,·ears, Jerusale m suffered devastation. Hundred s of 

thousands of Jews ••ere killed or enslaved and their propenty 

confiscated by the Romans. The co un try was re named f rom Judea 

(whic h meant "land of the Jews'') to Palestine (''land of the 

Ph . l . t . •. ) l( 1 i.s i nes . 

The breakdown of national and religio us structures after 

the destruction, coupled with official restr iction s and 

Moses L. Mielz iner, Introduction to the Talmud , 6-7. 

?5 Strack a nd Sternberger, Introduction to the Talmud, 123 . 

76 Cohen, From the Maccabees to the Mishnah, 214. 
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economi c hardships i mposed by Roman authorily 1 made li f e f or 

the Jew one o f near despair . Nevertheless, the first pos t -

temple academy was founded al Yav n eh by Rabbi Johanan ben 

Zakka i . The re , he was authorized by Ro me to "teac h his 

pupils" and to "perfo rm the commandments ." He reco nve ned the 

Sannhedrin and proclaimed the Ne w Mo o ns and leap-yea r s . His 

religious approach l aid a foundation f o r generations o f Jews 

to f ollow. One was t he elevation of memo r y l o a sac rPd a c t by 

rec a l l ing, th r ough ritual, Jeru sa lem d urin g t he Second Templ e 

period. The other wa s lo provi de ways o f adjusting t o new 

c ircu mstan c es by discarding Temple practices whi ch inte rfered 

with the co urse of a new Jewish life . 

Near lhe end of R. Yo h annan's life, t h e a c ademy was run 

by Rabb an Gamliel who e n jored the widespread supp o r t of t he 

Je~·s i n both I srael and the Diaspo r a a nd the a u thorities in 

Rome. Roman toleration was ev iden ced b y the fact that Rabban 

Gaml i el was giv en the tit.le and politi cal o ff ice of Na si. The 

Nas i was t h e c entra l politica l o ffi c e of Palestinian Jew r y 

afler the fall o f Jerusale m. 1 ts power inc reased 

substant i al ly fro m the second to t he end o f the f o urth 

c entury. Through t his of f ice, Rabban Gamliel unified the 

religious leadersh i p and attracted many of t h e leading tan naim 

of the pe~iod to study at Ya vneh, i n cluding Rabbi Akiva. 

77 Shmuel Safrai 1 'The 
History of the Jewish People , 
Weiden feld and Nicolson ltd. 
Press, 1976), 320 

Era of the Mishnah and Talmud ' in A 
ed. H. H. Ben-Sasson, tran s . by George 
(Cambridge, Mas s: Harvard Uo iyersi ty 
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This led to the development of a halakhah whi ch appeared 

more defi11jt1ve than .1.,n the Temple period. The necessit~· for 

uniformity, g1ven t he social and political climate of Roman 

r uJe, led the rabbinic leadership to establish the rulings o f 

Hillel as t.he authority for halakhah. This was a significant 

development bec ause of the continuing deba t.es among both 

schools on the majority of religious practices. 1
& 

Af t.er the devastating l oss t o the Roman s in the Bar 

l\ochba r evolt ( 135 c.e . l, the center f o r Jewish l earning and 

leadership s h i fted to the Galilee. R. Heier became one of the 

leading autho rities following the martyrdom of Rabbi Ak1va and 

was the teacher of Rabbi Judah HaNasi. Because Rabbi Judah 

was the g rand son of the Nasi (Rabban Simeon ben Gamliel I, and 

the great grandson of Rabban Gamli el, he possessed a broad­

based bac kground in Lhe var:nng trends of th1s Oral tradition 

and of the pol1t1cal and social cli mate of the Jewish peop le 

Jiving both in Israel 8nd in the Diaspora. Thus, he was 

eminently qual1fied to edit the redaction of this anthology cSf 

Je1.-ish law. ?S 

The h1stor1ca1 factors which i nfluenced t he redact i on of 

the Ora l Law may be summarized as f ollows. The political 

climate of Roman rule coupled ~ith the social i ns ~ability of 

Jewish life i n Israel made lhe co ntinuity of rabbinic 

scholarship difficult. 

78 

79 

Ibid., 324. 

Ibid. I 340. 

It became onerous to maintain this 
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tradiUon of oral transm1ssion wh1 ch resulted in confusion 

over both 1t.s meaning and ap pl i c ation. The advantages to 

redacting this tradition lo writing would be Lo protect and 

preserve it in light of an increasingly unstable and h ostile 

poltticaJ cljmat.e. It would simplify lts transmission bec ause 

no longer would memor ization be a prerequisite Lo it s study 

and usage. Preservation and accessibility lo lhis t rad ition 

were paramount. For the!'; e reasons, s c holars suc h as Da\ id 

Hal1vni, Dav id Kraemer, and Jacob Neusne1 assert that the 

predom1nant literary form (l f the H1shnah, esse11t1all y 

apod1ctic without an exr>li c il foundational basis in Scripture, 

was dicta~ed by the social conditions of the era. 

T h e Nature of the Mlshnah 

The !'lishnah in its present f o rm could not have l1een the 

sole work of it.s redacto r, Rabbi Judah HaNasi. Numerous 

additions were made o\·er time and there are teachers mentioned 

wh o li , ·ed after Rabh i . Thus the term '' redact o r" mus t be 
I 

broadl:v understood, 1 . e. that Rabbi was the main figure under 

whose autho r ity lhe Mishnah essentially took shape. 86 

While ~he express purpose of the Hishnah is the written 

redaction of Lhe Oral Law, it often r ecords minority opinions 

and cites majority opinions with whi ch its editor disagrees. ~ 1 

This raises the issue o f its essential nature. There are 

80 

Mishnah, 
Stra ck and Sternberger, 

149-150. 

Eruvin, 381bl . 
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151 . 

three divergent views in this r ega r d . 

Albec k co nsiders lhe Mis hna h a n academic exercise. Jl 

was not t o organ ize halakh ic decisions f o r "practical 

applicati ons ." Ins te ad, Albeck assumes that the redactor mad e 

n o c hang es or c uts i n the material be f o r e him, buL wrote the 

Mishnah in l h e form that h e had received 
( 9 . t o. i • This would 

c orrespond to t he notion o f transmission from Sinai and the 

nec e ssi Ly f or l ts preservation in the most pr istine f o rm 

possi ble. I ntell igibility and readability were 11ol its 

princi pa l con c erns. Jnstead, the p r eservat ion o f God's word 

as express~d at Sinai wa s its organ izi ng principle. 

The most widespread view, as expressed by J.N. Epstein , 

is that the Hishnah is a legal c anon i n whi c h the anonymous 

decis ions re spectively represe nt lhe c urrent slate o f halakh1~ 

understanding . Rabbi Judah edited the exi s ti ng halakhol and 

combined vari o u s so urces, b ut p referre d the ma jority opi n ion 

l o his own. Thus, the Mi s hnah was c r eated through con sen ~us . 

This would accou nt for Rabbi Judah's dive rgent opini o n whi c h 

is sometimes c ited in either the Mi shnah or lhe Talmud. Jt 

also renders i t mo r e plaus i ble to r egard the Mishnah as a 

group proje c t, co ns i ste nt w i th the establis hed academie s i n 

the Galilee and YaYneh, '-' lth Rabb i Judah HaNasi as lhe 

overseer of the wo rk. Furthermore, th e Mishnah does not show 

any e\·idence of a personal style. And fina ll y, t. here is 

8! Strack and Sternberger , In t rod uction To Talmud and Midrash, 

60 
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evidence that the Amoraim (the rabbis wh o lived in the period 

wh ich followed the tannaim, ci r ca . 250 to ~27) regarded the 
. ) 

Mishnah as an internal 1:-· consistent legal code. a. 

Finally, Lhe Mishnah is regarded by some as a col le c tJon 

of soLJ r c es whi ch 1nc1uded laws wh jc h 1-.·ere no longer "al1d 

(e . g . the laws pertaining Lo purifi c ation and tempJe ritual). 

As such it wou ld account for t he inte rn al co ntrad1 c t1ons and 

a nonymous dec isions 1o.1 hich would. by necessi t~· , di,·erge fro m 

the Rabbi Judah_'s \ ' ie\\.P 

As Lo its st y le , t he essential di ffere11ce between M1shnah 

and Midrash is the Mishnah's lack of e x plic1L citation to 

Scripture. It is on this basis man y scholars c onc lude that 

the Mishnah is self - autho ritative. The M isllnah had as its 

first o rde r task to provide t he essential basi c definitions of 

the earb· rabbini c commun ity. To this end , the Mi sh nah 

created a crises because in r esponse to change, i l neve r 

JUstified its response. For this reason, Jacob Neusner 
; 

considers this fo rm to be inherently lacking.: ) 

A selection from the M1shnah of our sugya i llust rates 

this feature: 

25 

Two men are holding onto a garment. This o n e 
cl aims "I found it" and the other claims "I found 
it." This one clai ms "all of it is mine " and the 
other clai ms "all of il is mi ne." This one swears 
that he own less than a o ne-half interest in it and 

Ib i d . I 152. 

1bid., 1 54. 

Krae mer, The Mi n d of the Talmu d , 1 17. 
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the other one swears Lhat he does not own less
86

than 
a o ne -half interest i n il and ther divide it. 

Several it.e ms illustrate the vary.i ng views whi c h describe L h e 

nature o f this work . First , Lhere 1s no cita tion to an~· 

scr iptural passage. Second, lhe t.erseness and abbreviated 

nature of the language is e' idenc e lhal the work may ha"e been 

the subject of memorization and then o r al t ransmi ssion. 

Ce rtain terms which would render the work more intelligible 

without r esorl tu co mmentar y v.·ould inc lude the contextual 

setting. Under v.ha t c i r cums lances did the men come 11pon t.he 

garment ? Where is lhe clai m being presented (presumably ir1 a 

rabbi n ic court) ? The text jtself does not make explicit the 

nature of lhe oath { wha l is the formula for s wearing) nor does 

it stale the p recise manner 1n which the garment is to be 

divided. Ts lht=> i tern to be cut in-half or sold and then the 

p r oceeds divided~ For these reasons, many scholars argue 

thal the style s uggests a wo rk which was s u bject to 

memori zation and in tended for a !';elect audie nce because ' · l t. 

omils imporlanl eleme nls wh ich would be known only to a 

limited commu n ity , such as rabbinic scholars . 

An example of mi nor i ly opi n io ns recorded in a Mj shnah 

cited in the sugya o f o ur Gemara: 

86 

One wi tness said, he ate (of the forbidden 
fat pertaining to an offering] . And he r espon ds , I 
did n ot eat fof it]. He .is exemp t [f rom bringing a 
guil t-offeri ng ]. Two said [presumably witnesses], 
he a te [ of the forb i dden fat]. And he replied: "I 
did not eat [of it ]. Rabbj Meier woul d obl iga te 

Bav a Me tzia, 2(a). 
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him I to bring an offering J. Ra bbi ~i eier stated: 
"If t"'1o I witnesses] I th r o ugh their testimony) have 
t h e powe r to i mpose the st ringe n~ penalty of death 
l in an appropriate case) , should they I through 
their testimony in th is c ase ] compel him to mak e 
the l ess stringent penalty o f an o ffer i n g ? The y 
! th e Sages ! r esponded, w~at i f he ~ i s hes lo state: 
" I d i d it deliberate}~-.·· 

On ce again, the terseness of the style i s i llust r ated by 

the n umber of parenthetjcal expr essions added by the auth o r of 

t h is boo k in orde r to facilit a te t h e reader's basi c 

u nderstanding of the text . The theory Lhat lhe Mishnah was 

esse n ti all y an oraJ tr-aditi o n whi c h contai n ed mn e monic de,· i c es 

t o fac i litate me mo r izat ion is illust r ated by lhe abbreviated 

nature o f the literary form. 

However, this Mish nah points to t wo additional features 

o f Rabbi Judah ' s enterprise. F'irst, the mi no r ity opi n io n of 

Rabb i Mei e r i s rec orded . Exp} 1ci tl:-·, the Mishnah acknowledg es 

a c o nfl ict 1n the transmission process such tha t t h e re ls, at 

least i n some ins t anc e s , a debate a s to what the law a ctually 

JS, Rabbi Meier st ates that the defendant is o bligate d 
I 
to 

bring an offering \..·h e n two witnesses testif y against . h i m. On 

t h e oLh er hand, the Sages state he is not liable f o r suc h an 

o ff e r i ng , at le a st where he states i n response that h e 

comm i ted the transgression deliberately . Fina l ly, Rabbi Meier 

der ives his rul i n g based on a hermeneuti c pri n c ipl e o f kal 

v ' c hom e r , an ~ forti o ri i nference. Unl ike the first Mishnah , 

8? The Mishnah: Seder Kodashim , commentary by Hanoch Albec k . 
(Tel Aviv: Dvi r Publishin g Co., 1988), 254. (tran sl. provided by 
author o f this thesis. J 
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the ruling of Rabbi Meier is vi ndi catory (i.e. based o n the 

reason i n g of a n l! fortiori inference) . ; ; If th e power of 

testimony c an co mpel a court to invok e the d eath penalty, then 

how much the more so should the t esti mony of two wi tnesses be 

su ff icient to compel the defen dant to bring a guilt-offering . 

The ma jority dispute R. Meier's r easo n ing by stating what i f 

he resp o nded that he did it deliberately. Albeck comments : 

"I did lt deliberately": -- - He ~ould be exempt 
from bri ng ing an offerin g and s1 nce h-= would be 
able to exempt himself in this type of clai m, eve n 
when he s ays "I ate i t " (despiaf the testi mony of 
tw o wilnessesl, he is believed . 

This Mishn ah is an exampl e o f mishnayol whi c h atte mpt t o 

justify their opinion either through Scriptu r e , reason, or 

o ther mishnayot which are analogous Lo them. It would fi t the 

catego ry o f a complex mishnalc midrash because of its use of 

a hermeneutical princip l e, in this .;ase a kal v'chomer. 

Furthermore , knowledge of Sc rip ture is a pre-requisite to the 

understanding of this Hishnah s ince the for mer details the 

nature of guilt-offerings and the ci rcumstances unde r which 

t h ey are requ ired. Thu s , the opinion represented by many 

scholars, such as Dr. Ben Zion Wa c h o lder a nd Dr. Euge n e Mihaly 

of the Hebrew lnion College-Jewish I n stitute o f Religion, that 

Scl:'ipture is i mplicit in Mishnah, lone cou ld argue even 

explicit in this easel as evidenced by t hi s illustrat ion. 

88 For a more t horough treatment o f the he rmene ut i c rule of 
Kal v 'chomer, see Chapter 3 . 

89 The Mishnah: Seder Kodashi m, commentarv by Hanoc h Albec k . 
(Tel Aviv: Dvir Publishing House, 19881, 254 . 
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Th e Baraitot and Tosephta : Evi d ence t hat t h e Mis hnah was an 
Ed ited Version o f the Ora l Law: 

T hro ughoul both sections, it has been assumed that the 

Mishnah was a redacted work. The term ''redacled" c arries 1.· i Lh 

it the notion that ce rtain parts of the original work ma y not 

have been i n cluded. The origin of these works and the11· 

i ntended purpose is the subject o f much scholarly research, 

though no definitive c0 ncl usion s may be drawn. 

Toseph ta 

Literalb·, Lhe te rm mean s "addition " or " ~qJppleme ~it '' I n 

the sens e of an add ilional hal a klli c Leaching wh1 r h s11pp lemenls 

the Mishnah. 30 According to Hiel zi n e x· , jt co nsists ofea rJ ier 

comp ilalio n s of halakha made by R . Aqiba, R. Me-ie r, and R. 

Nehemia whi c h, for whate"er the reason, were n ot i nc luded in 

the Mishnah. It also i n c ludes a ddit i o ns by o ne o f R. Judah 

HaNasi ' s disciples, Rabbi Hiya . 31 

St rack asserts thal the common f e atures between Lhe 

Tosephta and M1shnah indicate that t h e works we re 

co ntempo ran eous with a final r edaction occurring in the late 

third or fourt.h c entury i.n Palestine.ii 

The Tosephta was co nside red of inferior autho r ity and 

thus n o n-haJakhi c by the final editors of lhe Mishnah. This 

90 
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Introduction to the Mishnah and 

Mielziner, Introduction to the Talmud , 17. 

Strack and Sternberger , 
176. 
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view has been main t ained throughout subsequent genera t ions o f 

rabbini c s c ho lar s . Al fas.i, an 1 J t h c-ent ury Spanish codifi e r 

o f t. almud jc la\• 1 hol d s t o this o pini o n as we l l . 93 

Baraitot 

As previo us l y dis c ussed, a baraita ~s a law ex t raneous l o 

the Mishnah. It i s distinguishe d in the Talmud by the phrase 

tannah and is subord i nate l o the Mishnah lo whi c h it i s often 

juxtaposed. Ofl e n, lhese bara 1Lot c onfli c t wilh eithe r other 

baraitot o r the au t ho ri z ed ~1shnah. Bec ause o f the 

fragmentar y nature of these s t a t ement s , t he dating o f their 

origin by scholars i s co ns idered speculat ive. 

Summary 

The histo ri c a l appro a c h rec ogni z e s the inhere nt 

diff ic ulty 1n den' ing an a r- curate daUng of th e sourc es whi c h 

c omprise the Talmud. Clearly, suc h approaches cannot 

subs tantiat.e the 1·a bbini c claim of S ina i tt 1c authority f o r 

either the Written or Oral law. 
I 

Howe ver, ce rtain ten tative 

c onclusions may be drawn. Firs t. , the r e turn o f the Jews from 

the first exile in 458 h. c .e. was acc ompan i ed by the adoption 

of t he Mosaic law. Th i s Wri llen Law be c ame the c entral 

document through whi c h the postbibli c al Jewish society in 

Israel would define itself. 

Second, accompanying the return of the Written Law, two 

93 

Mielzi ner, Introduction to the Talmud, 20-21. 
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new lite r a ry genres arose. One was Midrash wh ich addressed 

the necessity to expli c ate the Pentat e uchal Law. But c ertain 

laws o r c ustoms, some of which ma y have predated t he exi l i c 

r etu rn, were independent of Scriptu r e o r at best made no 

attempt to justi f y their autho rity th r o ugh a ""ritten t e xt. 

Thi s form became kno wn as the Mishnah. Hal iv nj suggests that 

Mid rash predated the mishna i c form because of the Jewish 

predilection for justified law as evidenc ed in t he 1-·ritlen 

To rah, while other scholars re matn u ncommi tt ed. In an~ eve nt, 

most agree lhat l he redact 1o n o f these midrash im was completed 

b y the middle to the end o f th e t h i rd c en t ury. However , both 

h istorians and trad i tionaJists would concu r that the Mishnah 

was redac ted i n 200 r.e . und er t he s upervision of Rabbi Judah 

HaN asi . Both groups would f urthe r submit that exi g e n t soc i al 

and politica l c ircumstances ue c ess1tated the shift i n t..he mode 

o f transmission from a verbal lo a documentary form. 

Regardless of t h e approac h, the Talmud' s an teced E}n t 

sources co nsi st o f Sc r ipture, M1shnah, Mid rash, Baraltot and 

To sephta. These form lhe building blocks of the t a lmud1 c 

dialectic wh ich is t h e methodolog~ for discerning the Divine 

i.·ill. Given the authorilat.iveness of Scripture in the 

rabbi n ic model and Lhe th eo ry o f unity between it and the Oral 

law, knowledg e of the former, '"'·hi c h would include its 

mid rash i c ex plication, would be a pre requisite toward an 

unde rstand i ng of the Talmud's treatme n t o f a Mishnah. 

Thus, in order to urtderstand t. he rabbini c treatment of 
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the leg a l n arrali\'es of Sc r iptu re, one must possess the 

know l edg e of t h e methodology wh lch the~· lllili zed to deri ve 

halakha from jt and/o r to provide a sc riptu ral underpinning l o 

t he Mishnai c enterprise. With this j n mind, we n o w turn ou r 

altention to o ne of l he basic method ological f eatures o f thi s 

process, t h e rules of hermeneu tics wh ic h e stabli s h the 

parameters of l hese endeavors. 
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CHAPTER III 
THE HERMENEUTICS OF THE TALMUD 
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Introduction 

Our task now 1s lo examine t he rules of logic upon whi ch 

the Torah is ex pounded. These r ules cons t. i t.u t.e the modes 

th rough whi c h both the mi drash and the talmudic dialect speak. 

Through t hese midot ( principles o f interpretations; literally 

measures) laws are derived and ta lmud1 c arguments f ormul ated, 

thus preventing c apricious explanati o ns of t he Biblical text. 

These rules are tec hni c al and require a l ev el o f mastery in 

order to a pp rec ia le the Gemara. In Rabbini c Hebrew , these 

rules are re'ferred t.o as lilJ nm,ll in)ni11J1 n11nn, "the 

princ ip}es th r o ugh wh ich the Torah is expou nded. 1 

Three sets of hermeneuti c rules are att ributed t.o 

different sources. The first. ~as asc ribe d to Hillel (30 b.c.e 

to 9 c . e) and consisted of 7 rules. 2 Rabbi Ishmael (ci r c a . 

120) expanded these rules Lo 13. 3 Since Torah study was 

co ns ide red a religious act, R. Ishmael ' s principles of 

hermeneutic s became part of the t rad ilional daily liturgy 
, 

beginning in t h e 9th c entury. Finally, R. Eliezer b. Vose the 

Galilean (circa. 170) expounded 32 su c h rul es , which included 

t hose deve l oped by Hillel and Ishmael.~ The latter are 

Sifra, 3 . 

Tosephta Sannhedrin, Zuckermandel edit., 7.11. 

Sifra, 3-6. 

Strack and Stemburger, Introduction to the Talmud 
and Midrash, 19-25; Aryeh Carmell, Aiding Tal mud Study , 5th 
edition . (Jerusalem: Feldheim Publishers, 1988), 89 (attached 
appendix titled "Order of the Tannaim and Amoraim). 
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chiefly agg ad i c and their red action is conside red to be po st­

talmudi c . 
5 

Four of the t h irteen rules of R. Ishmael apply here. 

Each of these rules is ut j l ized in either the sugya ( c hapter 

4 ) and /o r the midrash ic sourc es contai n ed in the scriptural 

foundation (chapter 5). These rules are: 

1. /\al v 'chomer ( ID1n1 ty ): an argumen t fro m a 
minor premise (kal) to a ma j or premise (homer). It 
i s commonly refe rred to as an A fortiori inference . 

2. Binyan Av Hishnei Ketuvim ( 'l~D JK l' lJ 
O'J1nJ ): A c o nstruction - l 'l J - of a s criptural 
passage or rule dra'-'n f ram two separate sourc es 
wh ich then serves as an underpinning upon which a 
t h ind rul ing will be based. 

3 . Gezera shavah ( i110 i1lll} : a comparison of 
similar express ions: If the same wo rd occurs in 
two Penta teucha l passages, t hen its construction 
and usage in on~ should be applied to the other . 

4 . Kelal u-ferat u-khelal i attah dan ~lla ke-ein 
ha-perat ( Ol ~i1 1~Y J KiK 11 nnK ' K iiJ1 01~1 //J ): 
The logi c al sequence runs general, particular, and 
then general. Where a gene r al rul e is first 
stated, then followed by a series of specifi c 
illustrations , conc luding with a restatement of the 
general, then the general rule may o n ly be applied 
to an item whic h shares the common c haracterist i ! 
of the specific articles contained i n t he pas s ag e . 

Origin a nd Deve lopment 

, 

The earl iest mention of hermeneutical rules is a baraita 

c ited in the introduction to t h e Sifra . 7 Ho weve r , t h e Talmud 

Encvclopedia Judaica, 36 7-368 . 

6 . E n cyclopedia J udaica, 368 - 369 . 

Sifra, 3 . 
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Pesachim !which treaLs the subje c t of Passo\'er l and the 

Tos ephta Sannhedrin ( c oncern ed ~1 th J Ud1c1al topics) rec ord 

incidences in whi c h only three of these rules are attr i bu t ed 

to Hil lel. F These were not a ctual ly inv ented by Hil lel, bu t 

const itu ted a co llatio n of the main t~· pes of argume ntati o n 

used dur i ng the earb· ta nna iti c period ( 50 b . c . e to 90 c . e . I. 

The Saddu c ees, a Jewish se c t "·hi c h exist.ed durin~ the 

second temple period, rejected this s ci enc e of Bibli c al 

hermeneu tics . Ins tead , they p r e ferred a more literal 

construction of scripture . Judah Hadasi, an 11th c enLur:• 

K . h ~ ara1 te aut o r , argued that t hese princ iples of logi c were 

borrowed fr o m Hellenistic sourc es and therefore an 

i napp ropr i ate mod e for deriving from Scripture . . u 

Howeve r, fro m a histori c al perspe c tive, t here does not appear 

a direct adopt i on o f these rules fr o m the Greek wo rld, even 

Pesachim , 66(a) . The Tal mud relates a n i nc i dent 
involv i ng Hillel ' s explication of the ru le ~hi ch permits t he 
slaugh te ring of the paschal-offering on Shabbat. He deri ves 
this rule through one of the principles known as a "geza rah 
shavah," a verbal analogy. (See topi c a l heading in thi s 
chapter "gezerah shavah. " Tosepht.a 7 .11 t<,.;o addi tio nal rules 
are asc ribed to Hil l el. These a r e the "kal v' c homer '', an 
argument from analogy , a n d heqesh, an argument of equivalency 
perta\ning to two topic s and not relevant for our disc uss ion. 

The Karaites were a religious sect whi c h began in the 
midd le of the eighth century. Like the Sadducees, whom they 
considered their predecessors , they rejected the pharasai c 
claim of the ''Oral Torah." See Robert M. Seltzer, J e wish 
People, Jewish Thought , 341. 

10 Encyclopedia Judaica, 367. 
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though the r e ma y be some co rrelation between hel l enistic and 

rabbini c rules of logical c onst ruc tion.i i 

These rules p rov ide a c ommo n ground upo n whi ch to 

i nterpret Scripture and t hereby fulfill t he commandment to 

explore, discover, and to amplify t he various layers of the 

Divine plan. Wi t ho u t an agreed upon metho dology, the 

s c hol arly commun ities of the tannaitic amorai c , and sabo rai c 

periods ( 100 b . c .e to 600) , c ould not de ve l o p halakhah in an 

orderly and discernabl e fashion . The Bibl e wo u ld become the 
. 

writte n equivalent of tohu vavohu (d arkness and vo id ) for it 

would be relativistic i ns tead o f see k ing the uni versal t hro u g h 

a d isc ipl ined st ud y . Arguably, divine i nsight in to earthly 

affairs would be left to mysti c ism. The hermeneuti c ru l e s of 

constru c tion, while justified through Sc ripture, a re a 

un iquely human i n vention; a fu n c tion o f man's rat iona li sm . 

Kal V'Chomer (KV) : An A- Fortior i In ference 

A l< V j s a type o f analogy usually f ormu l ated as,. a 

sy llogism. The Hebrew wo rd "kal'' means " ligh t i n weight ." 

From a legal point of view, it is regarded as being less 

significant. The word "c homer" means heavy and conno tes a 

matter of great weight or i mpo r t ance. 

The rationale of the KV rests on the assumption tha t laws 

operate in proportion t o t he seriousness of the c ase. In 

matters that reflect under ly ing values considered less 

ll 

Midrash, 
Strack and Stemburger, 
20. 
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significant to the community, a lenient rule is applied. 

However, where the act under consideration is regarded as a 

greater threat to society. at a minimum the same penalty 

should apply, while usually a greater stringency will be 

invoked. For example, assume two persons A and C. A 

accidently strikes B in order to cause B harm. c 

intentionally strikes D in precisely the same manner as A did 

to B causing D the identical injuries which B suffered. Even 

though their acts are identical, we would expect A to be 

treated more leniently under the law than C because the 

latter's act was intentional. It Thus, C will receive a 

harsher penalty because the severity of the law i ncreases in 

relation to acts which increase danger to a community. This 

rationale underlies the KV, wi th one modification, can be 

formulated as follows. If a legal stringency is applied to a 

matter of mino r importance (the kal) , then in a related matter 

of maj o..r- i mport ( chome r I , at a mini mum, the same penalty 
I 

s hould apply. The rul e operates in reverse as well. If the 

law is len i e n t in a sfgnificant matter, then o n e ma y conclude 

t h e same leniency will apply in a similar case, but whic h is 

of lesser importance. 13 

12 In talmudic terminology, the KV might be phrased as 
follows. If A, who a ccid e n t l y struck B, suffered the penalty 
o f having to pay damages in t h e amount of $100, t hen how muc h 
the more so s hou ld C, wh o intentionally struck D, pay at least 
$100 . 

13 Mielziner, Introduction to the Tal mu d , 131. 
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An Illus tration of the KV fro m Scri p tu r e; The Stor y of 
Hiriam 

A story i s to ld in t he Book of Numbers in which Aaron and 

his sister Miriam speak agains t Moses to the Israelites 

because the latter had married a Cushi te wo man. Their 

argument i s a pretext to challenge Moses 1 s leadership. 

Has the Lord spoken o nl y t~fough Moses ~ Ha s He not 
spoken through us as well . 

God bec ame enraged , as i t w..ere, at this outburst and sud denly 

appeared as a pillar of cloud at the Tent cf Meetin g . There , 

the Almighty c onfronts them: 

Hear these My words . When a prophet of the Lord 
arises among you, I make Myself kno wn to him in a 
v ision , I speak with him i n a dream. Not so wi t h 
My servant Mose s; he is t rusted t hroughou t Hy 
household. With him I speak mou t h to mou th and not 
in r\rdles, and he beholds the l i kenes s of the 
Lord. 

lmmedia t ely, t.he pil l ar withdrew from the Te nt. Aaron 

turned to his siste r wh o had suddenly developed lepros y . 

Aaron repented and pleaded wi t h Moses that she should not die 

with half her flesh eaten away . Moses c ri e s out for God to 

heal her. God replies : 

If her father spat in her face, would she not bear 
her shame for seven days ? Let her be shut out of 
camp for ireven days , and then let her be 
readmitted. 

Tanakh, 22 7 . 

15 I bid. I 22 7. 

16 Ibid., 227. 
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This is the biblical derivat.ion for t h e KV. If a father 

humi liated his daughte r af te r her repu lsive act suc h that she 

would bear s hame for seven days, then how much the more so God 

humilia te one of his c hildren ~ho has comm itted the r espulsive 

a c t of c hallenging God ' s j udgmen t in selecting Mose s a s hi s 

vess e l to Is r ael, at a min i mum, bear s hame fo r seve n days. 

From this i ncident, t he Talmud derives a basic principle 

of the KV whi ch limits its effect and serves as an add itiona l 

tool for understanding its ope r ation. 'fhe Ge ma ra in t he 

tractate Bava Kamma provides: 

The •principle of dayo Ia limitation o n t he KV that 
the law derived from suc h an i nference c annot go 
beyond the source from whi c h it is based] is 
derived from Sc ripture for a baraita teaches : "God 
said to Moses , if in a case where a father 
justifi ably spits before her, surely she would 
s uffe r embarrassment for seven day s ." How much the 
mo r e so , in t h e case i n vo l vi n g the Divi n e Presenc e 
!which wo uld be a far greate r offense) should she 
suffer embarrassment for (a greater peri od than ) 
seven days. Nevertheless, it is sufficient for the 
law to be the same as the law fo~pd i n the source 
f r o m wh ich the inference is made . ' 

I 

I n this barai t a , two principles are shown . First, t here must 

exist a sufficient level o f similarity suc h that the law in 

one should apply to the other. The baraita suggests that the 

nexus between the two is the act o f embarrassment suffered by 

the daugh t er whi c h is caused by t he latter's challenge to 

authori ty. Second, despite the similari ty of the two c ases, 

one would normally expect the punishment against Miriam to be 

more sev ere because it involves the Divine. However, since 

11 Bava Kamma , 25(a). 
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God justifies the necess jty f or puniti ve a ctio n from the case 

o f t he father-daugh te r, we l earn that t he punishmen t c a n not 

exceed that of the original sou r ce from wh ich the analogy is 

made. 

An example from our sugya will serve to i llustrate the KV 

in the talmudi c process. Recall fro m Chapter l R. Hi ya ' s rul e 

wh ich would require a defe ndan t to t ake an o a t h denying t h e 

remainder of the Plaintiff' s c laim where wi tnesses have 

t est ified to on l y a par t . R. Hi ya argues that the foundation 

for his ruli ng rests o n t he pri ncip le that t he effect of 

admissi'ons (which results i n a n oath) does not have a n y 

greater i mpact than the testimony of witnesses. 

he asserts, is derived from a KV . 18 

T hi s axiom, 

The Ge mara wil l t hen try to formulat e i n three separa te 

instances t his KV. One s uch instanc e is as fo llows : 

And what is this KV? If admission whi c h does not 
render the defendant obligated for monies, yet 
nevertheless requires him to take an oath, then how 
niuch the mo re so should witnesses, wh o do render / 
him l i able for mon ies, co~fel him to take an oath 
on the disputed remainder . 

18 Bava Me tzia, 3a. An admission to any issue in a 
l awsuit dispenses with the necessity for any further proof. 
In thi s sense, it is cons idered a " lighter " case. 
Nevertheless, an oath, whic h is a stringent condi tion, is 
administered against the defendant despite his apparent 
honesty . But where a defendant has denied a claim i n its 
entirety such t hat the plaintiff has been forced to produce 
independent evidence, the former' s honesty cannot be presumed. 
In such a case, at a min i mum the same stringency of the oath 
should be administered on the remainder. 

19 In Jewish law, o nce two witnesses have testified o n 
a particular aspect of a lawsuit, in the absence of two 
contradictory witnesses, · it is considered res judicata (a 
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In this case, the source of t h e !\\ is t.he rule of law 

pertaining to a partial a dm ission ("ADM" 7. A defe ndant who 

admits to a part of t he plainliff's claim is nol re spon sible 

f 
. 2( 

or monies. Nevert he less, the de fendan t must Lake an oath . 

In the more seve re case wh e re wit nesses ( " WS" l ha ve obliga ted 

t he defendan t for monies, how much the more so should the same 

requ i reme nt o f t h e oath be t mposed be on the disputed 

remainder. 

Moses Mielziner summarizes the application of the KV as 

containing t h ree element s. The first premise is that case A 

and c ase B have a relationshi p of mino r and major importance. 

Second, A con t a ins a ce rta i n r est r ict i ve o r permissive law. 

Third, th is same law is even more applicable to B . 21 Apply i ng 

t his formulation to the above-example, the law of ADM is of 

lesser significance than that of WS in that the f ormer does 

not oblige the defendant for monies, while the latte r does. 
, 

Nevertheless, a n ADM a lso has the stringency of t h e o ath as to 

a disputed remainder. At a minimum, this demand sho uld be 

applied to t h e c ase o f WS wh o do oblige the defe ndant f o r 

monies. 

final determination as to that issuel and the defendan t is 
barred from testifying on that particular aspec t. 

20 The reader may seem confused because an admiss i on 
does oblige the defendant for the sum which he ad mi ts . The 
Gemara will c hallenge the KV on this basis. See "Refutation 
of the Kal V'Chomer" immediately following this section . 

21 Mielziner, Introduction to the Talmud, 1 30. 

78 



Refutation of l he Kal V'homer 

A KV is refutable by Lwo means. The most c ommon is l o 

demonstrate that t he premise in the antecedent lthe A 

element), which was considered to be of minor importanc e, is 

in some other respect of major importance. Then, one must 

show that B is not as importan t in the same respec t. In other 

words, the respective cases are distinguishable such that the 

analogy and the inferen c e drawn are unsuitable. !11 effect, 

element A, which i mpl ies lhe r elationship between the two 

terms of t h e syllogism, is a false assumption. 

Returning to the above example, the Gemara c hallenges 

this KV by using this approach. 

Is it possible to main tain that an admission does 
not oblige the defendant for the payment of monies. 
Surely, the admission by a litigant is eqHivalent 
Lo Lhe testimony of o ne hundred witnesse s! 

An important distinction between these two rules exjsts. Once 

a litigant has admitted to something, he becomes obligated. 

No further testi mony is necessary. Second, Jewish l,aw 

considers a single admission to be as powerful as coun tless 

witnesses. Thus, admissions and witnesses do no t stand in a 

relat ionship of minor to major impo rtance and thus no 

Bava He tzia , 4(a). 
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inference may be drawn.·· The Gemara will then suggest a ne~ 

}\\'. 

Another refutation of a KV is to demonstrate that the 

peculiar law in A cannot be transferred to B for the following 

reason. There exists a case C which is legally equivalent to 

B. The pecul i ar law in A does not apply to C. As a r esult, 

th is same law cannot be utilized in B. 21 

The Importance O.f Preserving a Refuted KV 

One might argue that, g i\·en the ease with which the 

Gemara refutes the first KV formulation, little value is 

gained from including it. within the talmudic dialectic. Since 

t h e Talmud's primary purpose is to discern the Divine 

Intention, it is c onfus i ng to inc lude such material. 

In response, the Talmud emphasizes the unique role of 

humanity in the process of understanding Divine law . The 

rabbinic communities of this period believed that the creatiorl 

of the universe and its contin ued existence was an act of 

rationali ty. A nexus between God and humanity is intelligence 

and thus the engagement of the human intellect {not the 

If one examines R . Hi ya' s formulation, it is clear 
that he does not require that the law of witnesses be of major 
importance in relation to the law of admissions. Rather, the 
effect of an admission, in relation to the oath, should not be 
any more efficacious than that of witnesses. Therefore, the 
baraita would hold true if one could even demonstrate a legal 
equivalency between them. The significance of this 
formulation wi 11 be developed more fully in Chapters 5 and 
6. 

24 Mielziner, Introduction to Talmud, 6. 
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intellect itself) must be accorded revered status, even if the 

resulting formulation is refuted. This reverence for the 

del ibera ti ve process is reflected in the fol lowing passage 

from the Talmud Berachot (a tractate dealing with blessings): 

R. Judah said in the name of Samuel: 1 f someone 
awoke to study before reading the Shema he must 
bless. R. Huna said: For [the study of] 
Scripture one must bless, but for Midrash one need 
not bless. R. Eleazar stated: For Scripture and 
Midrash, one must bless , but for Mishnah one does 
not have to bless. R. Yochanan said: even for 
mishnah, one must recite a blessing. 

25 
And Rava 

said: Even for Talmud, one mus t bless. 

' This citation illus~rates the development of sacred literature 

to include that of t he Talmud. This sugya began with the 

requirement of reci ting a blessing only for the study of 

Scripture. It concluded with Rava, traditionally considered 

the author of the Babylonian Tal mud, who held that the 

talmudic process was a holy endeavor. Rashi, in a para llel 

allusion to a Hidrash, comments: 

Even for [the study of J Ge mara26 it is necessary to 
[recit~J a blessing: For it is a principle of the / 
Torah th~t Divine instruction emanates fro m it {the 
Gemara ). 

Talmud Berachot, llb . 

26 Rashi ma y be citing a different manuscript than the 
Vilna edition for he uses the word gemara (K10l) instead of 
talmud (11Din) in his initial reference. It is also possible 
that Rashi is suggesting that the terms are synonymous. The 
significance of this latter interpretation is brought out 
above . 

The h e brew is important to establish Rashi's allusion 
to a midrash from Genesis Rabbah . 

. nK~1' nK1'n '1oow n11nn 1v'Y ~inw .11~i ,,,~ KiOl~ ~K 
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The phrase ''that Divi n e i nstruction e manates from it" is fo und 

in Genesis Rabbah. Th e Mi drash is exploring the mean ing of 

Genesis 22:2 when God first tells Abraham to sacrifi c e his 

beloved son Isaac. 

And He I God] said, '' Take your son, you r favored 
one , Isaac, whom you love, and go [for your 
benefi t] to the land of Moriah, and o f fer him t here 
as a burnt o ffer i ng o n one o f the heigh ts t hat I 
will point out to you. 

The M idrash commen ts on the phrase ''and go [ far ~' OU r bene f it 1 

to the land of 'M,oriah ": 

R. ~iya Rabbah and R. Ya na i: One {rabbi) said, to 
a placff where Divine wisdom will e manate from the 
world. 

Rash i writes : 

[The Divi n e instruction we nt out ) from the 
Sannhedrin that would sit in t he Temple c ourt room 
as it says i n Sc,.,~ipture " that t h e To r a h will go 
forth from Zion . ·•· 

The historica l institutions of the Temple and the Sannhedrin 

are linked t o the mystical relat i on between God and Abraham d t 

Mt. Moriah. Abraham submits to the Divi n e Will 

28 Genesis Rabbah, p.224. The i denti c al phrase n~11nw 
n~~~ is found in this midrash . This suggests that Rashi is 
equating the writing of the Tal mud with the Temple Mount which 
was considered the dwelling place of the Almighty from where 
Divine teaching emanated. The term "mn1n" is ambiguous i n 
the rabbinic 1 i terature of this period. It c an represent 
Divi ne Wisdom or human, but inspired teachi ng. This latter 
understanding is reflected by allusion to the Sannhedrin which 
was empowered to issue takanot 1 halakhic rulings, which were 
not ex pl ictly derivative of Scripture. In contras t Mt. Moriah 
symbolizes a direct enc ounter with the Divi ne for the purpose 
of demonstrating t he s ubm ission of the human will to God's 
directives. 

u. Bera.chat, llb . 
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wholeheartedly. Yet, midrash i m on the story of the bindi n g of 

Isaac reflect an Abraham who examines closely the human1t r of 

what God has c alled upon him to do. All of this occurred at 

Mt. Moriah. Likewise, this same place should be later 

i dentified in tradition as the site of t he Temple and the 

Sannhedrin where humanity would a gain meet with t he Divine i n 

o rde r to disc ern God's will , to submit to it, and to integrate 

it in the world. With the Temple destroyed and lhe 

i ns titution o f the Sannhedri n disman tled f or centuries, the 

seat of D1~ine wisd o m where humanity and the Divine would once 

again encounter one another would be through t he Talmud, a 

symbo l of the rational endeavor t o d isce rn God' s intention . 

Rashi comme n ts o n the nature of t he Gemara. 

The Gemara's purpose is to establish the ratio nal e 
o f t he Mishnah; to harmonize contradicto ry mishnai c 
passages, and to determ i n e whe)~ a relation [in law 
through analogy) is defective. 

The ~efo re t he process of argumentation , even if refut~d 

t hroug h the dia lectic, is a sacred task and each asserti on is 

wo r t h y of cons i deratio n . For these reasons, Rav a ruled it 

necessary to recite the fo llowing blessing before engaging i n 

talmudic studi es: 

Blessed are you, Lord our God, 
universe, who has sanctified us 
commandmen ts aIJp has commanded us 
words of Torah. 

30 

l 1 Ibid. , ll(b). 
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An "eng a gement in the wo r ds of Torah" includes all the var ious 

modes of i n tellectual processes. It involves formulation , 

analysis, criticism, and of'ten a new assertion of the law ~ 

The task is sac red and therefore even argume n ts wh ich a r e 

refutable must be recorded and c arefu lly weighed. It is an 

enterprise worthy of human blessing. 

In summary, a KV allows for the engagemen t o f the 

rational fac ul ty with scriptu ral and o ral leg isl ation . On the 

basis of analyzing ce rtain passages, r elaLionships between 

legal circums~ances may be established from which infe renc es 

may be ~rawn. However, these in ferences are c hallengeable by 

examining t he assumptions whi c h provide t he bas is for the KV 

syllog ism . Th is ex amination by t he Talmud con tinues the cha in 

of n~iin (Div ine Instruction) , which began with Abraham and 

Go d at Mt. Moriah, cont i nued with t h e Sannhedrin , and is n ow 
. 

revealed in the pages of t he Gemara. 

Binyan Av Hi shnei K'tuvim 
I 

Th is rule of in t erp retati o n is based o n i nduc ti o n . Its 

struc ture is some what complex and a few r eading s may be 

requ ired to unde rstand its operative effect. However the 

f ol lowing syllogism ma y prove helpful as a foundation for 

understanding its application in the sugya. 

1. Case A is analogou s to Case B. 
2. Therefore, an assertion is made that the law of 

A should apply to B. 
3 . An objection is raised regarding the analogy so 

as to render i t non-viable. 
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4. Case C is introduced which is similar to A. 
The same law applies in each case . 

5. C is analogous to B. 
6. Therefo re. since C is anal ogous lo both B and 

A. the same law should apply to C aswell. 
7. A challenge is made to the analogy of C to B. 
8. This challenge is then minimized by showing 

that A and C share a common factor which causes 
a certain rule to be jnvoked. 

9. B s hares this common factor as well. 
Therefore, t~e same law of A and C should apply 

to Bas well. 

Applying these steps to an example from the passage in 

Bava Metzia will clar ify this hermeneuti c rule: 

Case A: The law of par tial admission (ADM): defendant 
admits to part- of the plaintiff's claim --- Oath is imposed on 
the remainder. 

Case B: Te~timony of two witnesses establishing partial 
validity to plaintiff's case ----- R. Hiya rules that an oath 
is i mposed ( WS). [The Gemara attempts to clarify R. Hiya's 
reasoning which supports the ruling through t h is hermeneuti c 
principle of binyan av mishnei ketuvim). 

Case C: The law of one witness (SW): Where one witness 
testifies to a part of the claim . the defendant is required to 
take an oath rebutting the witnes s 's testimony. This oath is 
then rolled over to compel the defendant lo swear on the 
remainder. 

1. A is analogous to B: In both c ases, the partial vali d ity 
of the Plaintiff's cl aim is established. There is also 
a disputed balance. One would normally expect that the 
harsh requirement of an oath would not be dictated / 
since the defendant has volun tarily admitted to owing 
a partial. He should be believed withou t an oath 
as to the remainde;r. Nevertheless , a n oath is enjo i ned. 

2. The assertion that the law of A should apply to B: 
How mu c h the more so then in Case B, whi c h is more 
stringen t since the plaintiff has been forced to bring 
witnesses in light of the defendant's denial. compel him 
to take an oath. 

3. The objection which makes the analogy invalid: The case 
of PA is distinguishable from that of WS in that the 
former is not subject to contradiction. Once an admission 
is made, no witness may refute i t. In t he case of WS, the 

32 Steinsaltz , The Talmud: A Reference Guide. 150. 
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defendant may bring other witnesses to test ify on h is/he r 
behalf. Therefore, the law of A s hould not apply to B. 

4. C is introduced which is analogous to A: The plaintiff 
may bring a single witness whicb causes the Defendant to 
take an oath on that portion of the claim which t he singl e 
witness has t estif ied to. Once the defendant takes an 
oath on that po rt ion, it is ''rolled-over" to apply to the 
unsubstantiated segment of the Plainti ff's cl aim. Thus, 
the oath is applied in bo t h SW and PA. C is analogous to 
A. 

5. C is analogous to B: Both are subject to the law of 
contradiction. In B, the defendant rnay bring witnesses to 
testify against the plaintiff's. Likewise i n C, the 
defendant may produce other witnesses to contrad ict the 
pla i nti ff's proof. Thus C is similar to B. 

6. Sin ce C is~nalogous · to both A and B, the same law should 
apply to B ~s well: As shown above C is similar to A and 
B. · l~ A and C , an oath is imposed on t he remainder upon 
which no evidence has been proffered. C is analogous to 
B in that the defendant can produce other witnesses to 
c ontradict the testimony of t he plaintiff's witnesses . 
Since in C , the defendant is obliged to take an oath, 
likewise in B, the same requirement should be imposed. 

?. The challenge to the analogy between C a~d B: C is 
distinguishable from B. The onl y reason the oath is 
imposed on the remainder in C is because t he defendant 
must give testimony refuting the single witness. But in 
B, the defendant is barred from taki ng an oath and 
contradicti ng the testimony of the two wi tnesses. Thus, 
no oath may be dic t ated on t he remainder based s o lely Dn 

the analogy of the SW to WS . 

8. This challenge is ~inimized by showing that both A and C 
share a common factor~ Both A and C evolved through a 
claim and denial by t he respective litigants. It is this 
factor t hat allows the oath to be i mposed on the disputed 
remainder in these cases. 

9. B shares this common factor as well : B arises because of 
a claim and denial. Therefore, an oath should be imposed 
on the disputed remainder. 

To summarize: A binyan ~ is similar to an algebraic 

equation. If A= C (in an important aspect) and B = C (in the 

same respect), even though A and B may be significantly 
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distinguishable, nevertheless A = B such that the law which 

applies to both A and C, c an now be applied to B. 

Gezera Shava 

Literally, a gezera shava means "a similar decision." 1f 

a word or phrase is found in separate Biblical passages and 

def i ned in one of them, then its interpr etation may be applied 

in the other verse. 33 

The gezera shava is also used to apply a r ule of l aw 

found in one scr'l,ptural passage to another. If a t.e rm is 

contained in a section of Scripture along with a rule of law, 

then if the same term is found in a separate passage but no 

rul~ provided, one may i nfer the rule's application to this 

passage as well.H 

There are restrictions for its use. First, the identical 

expression must at least be undefined in one of the verses and 

appear superfluous. Second, no one is permitted to reason 

from a gezera shava on his o wn strength. Rather, a gezera 

shava mus t be learned from a rabbinic authority within the 

c hain of tradition . H 

An example taken from the Hekhilta de-rabi Ishmael 

illustrates its use. Exodus 22:6-7 provides : 

33 Moses Mielziner, Introduction to the Tal mud , 150. 

Steinsaltz, The Talmud: A Reference Guide, 150. 

35 Strack and Stemb u rger, Introduction to the Talmud and 
Hidrash, 21. 
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(6) When a man gives money or goods to another for 
safekeeping, and they are stolen from the man's 
house if the t.hief is caught, he shall pay 
double; C71 if the thief is not caught, the owner 
of t h e h ouse shall depose before 'Elohim' (lit. 
God) tha)

6 
he has not laid h ands on the other 's 

propert v. 

The phrase "the owner of the house [i.e. t he bailee I shall 

depose before 'Elohim'" i s ambiguous. The Mekhilta turns i ts 

attention t o verse s 9 and 10 of the same c hapter . 

C9) When a.. man g ives to another an ass, an ox, a 
sheep or an~ other animal to guard, and i t dies or 
is injured or is c arried off, with no witnesses 
about; (101 an oath before God s hall decide between 
the two of them s9at he has not laid hands on the 
other's property . 

The phrase he has not laid hands on the other's property 

is found in both sections. Therefore, the law which appl i es 

in 22:9-10 pertain i ng Lo ne gligent bailment ma y be applied to 

22:6-7 relating t o stolen property. In the former, the 

ind iv idual i s brought before "Elohim " whi c h the Mekhilta 

inte rprets to be a cou r t of law. Si nc e the alleged negl i gent 

bailee is brought befo re j udges and is made to swear that he 

has no t m isappropr i a ted the i tern, then the bailee i n t he 

stolen propert y c ase must be brought before a tribunal and 

swear that he has not made use of the i tern for his own 

be nefit. Thus , an entire body of law may be transferred from 

36 Tana.kb, 119. 

37 Ibid., 119. 
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on e scenario to another on the basis of an 

expre ssion found in e a ch passage. 38 

identical 

K'lal U'Phra t Uk'lal 

Where a scriptural passage co ntains a general statement 

o f la...-, followed by a list of details, and then a r-estatement 
_; 

of general principle , the rule of law applies only to the 
,, 

common element found in t h e specific items. •· 

A good ill~st rat ion is taken from the Mekhilta . Exodus 

22:8 provides: 

In all c harges of misappropriation - pertaining to 
an ox , an ass, a sheep, a ga rme nt, or any other 
l oss whereof one party alleges "th is is it" - the 
case o f bot h s hall be bro ught befo re God : he whom 
God drocla r es gui lty shall pay double to the 
other . 

Dissecting eac h o f the phrases will demonst r a te how the 

rule operates; 

1. In all c harges of misappropriation: This is a 
general sta t emen t. I f a r ule was then stated, it' 
would app l y to any item. 

2. Pertaining to an ox, an a ss , a sheep, a garment: 
T hese are specific items and thus far the rule would 
operate to incl ud e only t hese specific articles . 

3. Or a n y other loss: This is a general statemen t 
indicating once again a n y i tem wh ich is alleged to 
have been misappropriated by another. 

The Mekhilta analyzes the common factor o f the specific 

items bec au se of t h e general ph rase ''or any other loss." It 

38 Horow itz and Rab i n, He kh ilta de-rab i Ishmael, 300 . 

39 Mielziner, I ntroduction to the Talmud, 167 . 

40 Tanakh, 119. 

8 9 



notes that eac h o f them are personal property and are c apable 

of being moved. I n common law 1 they are referred to as 

c hat tels. Thus, l he rule that is subseque n tly formulated wi ll 

not appl y to r eal prope r ty 1 i . e. land. ~ l 

This law ma;.r be stated as follows. In any matter 

involving a c harge of misapp ropr i ati o n of perso nal property 

where t h e d efendant states "this is it" a nd t he plaintiff 

disagrees, t h e c ase shall be brought before a court o f law. 

Each wi ll have to take an oaLh and the Court w1ll dete rm i ne 

t h e gui lt of th~ respective parties. If the defendant i s 

found guil ty , 

plaint i ff. 42 

Lhen he must pay double damages to the 

CONCLUSION 

Moses L. Mielziner c harac terizes t hese r ul es as 

artificial bec au se their aim is to provide a met hodolo g y which 

0 would j ustify the ora l law with the wr it ten law . R. Isaac 

Unterman argues that these rules , e volved a s a re s ponse to the 

Sadducees who undermined the legality of the Oral To rah since 

its basis in s c ripture was not apparent. He concl udes that in 

Horowitz and Rabin , Mekhil ta de-rabi I shmael, 300-
301. 

As wil 1 be shown in Chapter 5, the phrase " this is 
it " is t h e scriptural basis for the rule of invoki ng an oath 
on the remainder where the defendant admits to a part of the 
plaintiff's c laim . The phrase "this is it" constitutes an 
admission of at least a minimum leve l of liability . Since t he 
remainder is i n dispute, an oath is mandated based on this 
passage. 

43 Mielziner, Introduction to the Talmud, 186. 
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order to extend scripture to embrace the oral tradition, a 

logical method was employed whi c h established a strong 

connection between the two i n order t o meet the saddu cean 

challenge. 44 

We may argue an added dimension to these rules. The 

rabbis o f the tannaitic, amoraic, and saboraic periods were 

scholars. Their area of ex p e r ti se was the understanding o f 

sacred tex ts and t raditions whi c h they co ns idered an 

· of~ the expression Div i n e. Cons i stent methodolog y for 

amplific6tion would have been an important factor , for it 

brought humanity's mo st dis ti ngu i shing features, intelligence, 

reflec tion, and l ogic in t o the process of discerning the 

meaning of Si na i. These hermeneutic rules were a conc r ete 

expression that j ust as the act of c reation was a purposeful 

a c t, its rati o nality could be understood only through a 

disciplined s ystem of logic and reason. , 
This vjew of hermeneutics takes issue with the argument 

formula t ed by Dr. David Kraemer in his important work The Mind 

of the Talmud: An In tellectual History of the Bavli. Dr. 

Kraemer suggests that because Divine revelation ceased after 

Sinai and the prophet ic period, kn owledge of God's intention 

could only be discerned t h rough the intellectual engageme n t of 

the sacred texts. As such , the i n terpr etive enterprise itself 

was regarded a s s acrosanct. 

Isaac Unterman, The Talmud : An Analyt i c al Guide to 
I ts H isto r Y and Teac hings. (New York: Bloch Publishi ng 
Company, 1952) , 106 
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The point that emerges from the "Talmudic" form 
common to the Yerushalmi and the Bavli is the same: 
the most important co nce rn may not be tru th, but 
the process by which that truth is approached. 45 

Granted, hermeneutics and the talmudic dialect were the 

processes through which the rabbinic communities approached 

the sacred Lexts. But these tools, uniquely human but 

regarded as a blessing from the Divine worthy of a daily 

prayer of thanksgiving, were not the center of the endeavor. 

A simple ~nalogy might illustrate the difference. 

Materials and tools are necessary for the carpenter to build 

a house . Under Kraemer's analysis, the builder 's most 

important concerns are the building materials and skill, not 

the finished product. Kraemer ' s theory suggests that the 

hermeneutic ru les and lheJr applicalion were more val ued than 

the Divine Truth represented by the sacred texts. Extending 

the argument one step further, human reason and argumentation 

would be mo r e important lo the rabbin ic commun ities of this' 

period than the sacred literature which they viewed as their 

mission to comprehend. 

Wh ile the structure of the Gemara reflects the importance 

of man's rational faculty in comprehending the Divine, 

Kraemer's conclusion is not convincing. The hermeneutic rules 

and the talmudic dialect, the products of the human i n tellect, 

were significant tools and building materials, but were n ot 

regarded as the heart of the enterprise. Instead, the 

Kraemer , The Hind of the Talmud, 122. 
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utilization of these devices provided a common language and 

methodology. These instruments , like the tools and materials 

in the hands of skilled carpenters , allowed the rabbis of this 

period from 100 b.c.e. to 600 c.e . to e ngage t hese texts as a 

community of scholars. The ulti mate goals were to discern 

the Divine intention and to impleme n t it in t he world. 

were building a home for the Divine wi ll on earth. 

They 

However, i..t. wou l d take generations, perhaps an eternity, 

to complete this d welling place of God on e arth. Human 

understandi ng of the Di vine found in the endless pages o f the 

sacred literature became God's abode. Therefore, a c ommo n 

methodology would af ford t hem the opportunity for c ro ss­

generational dialogue _ and c ontinuation of the build i ng 

process. A scholar from the amoraic period 1250-425 c.e. l 

could engage in a dialogue wi th a rabbi fro m t he tannaitic 

period ( 100 b.c .e to 250 c .e.). Ulti mate l y, in the hands oj 

the Talmud ' s authors, a rabbi. from any o n e period could 

debate , argue , or reason with a scholar from another 

generation whether earlier or later in ti me . However, this 

genius of human creativity was always subord i nate to its goal; 

the build ing of God's design from the blueprint of Torah i n to 

the realities of human existence and growth. 

A cons istent methodolog y and common l a nguage were the 

human imperative . With this in mind, we now enter a sma ll 

s ec t ion of t h is st i 11 incomplete abode by examining the 

baraita o f R . Hiya from Bav a Metzia. 
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CHAPTER IV 
THE TALMUD'S RESPONSE TO THE BARAITA OF RABBI HIYA 

I 
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Introduction 

We now turn to an analysis of lhe baraita of R. H1ya as 

engaged by the Gemara in the Talmud Bava Met z1a 31al-41al. 

The writing will appear a l times legalistic and syllogistic 

bec ause o f the abbreviated nature o f the language and t.he 

style of the text. While not a literal translation, an 

attempt has been made to capture Lhe "flavor" o f a direct 

reading. 1 

Another ai ~ is to furnish Lhe necessary antecedent 

materials whi c h, though ci ted 1n Lhe text, are no t fully 

explicated. Fo r example, lhe authors assume that the reader 

comprehends the Mishnah under ~h ich this topic is presented, 

f or o n e of their goals is to test whether the baraita 1s 

consistent with the Oral Tradition edi~ed by R. Judah HaNasi . 

Wherever appropriate, such texts and their analysis will 

appear i n order to clarify the text. 2 
; 

From this process, ce rtain theological issues and thejr 

role in t h e development o f the tal mudi c dialectic will e merge. 

For example. when o ne disengages from t he tex t a nd examines 

its t hemat ic structure, one of the ce n tral concern s whi ch 

These segments will be de linea ted b y appearing in 
bol d print in order to dist inguish the text from the analysis 
segments of this wo rk. The appearance o f words enclosed in 
"[ ]" were inserted to provide syntax and clarity f or the 
reader. 

These remarks wj 11 appear tri ple-spaced from the 
revelant text , in normal prin t , double- spaced, and designated 
by the symbol "*" both at t h e beginning at end of each 
segmen t. 
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emerges is t he imposition of an oath . This oath injects the 

Divine element in a legal endeavor to resol ve a dispute; a 

procedu r e adopted in Ang lo-American jurisprudenc e without 

hesitation. Yet the Gemara's exhausting analysis suggests 

that t he decision to adopt R. Hiya's rule as part of the 

corpus of halakhah was heavily debated. This fact points to 

underlying rel igious themes mo re fully developed in such 

antecedent wor ks Scripture, Mishnah, a nd Midrash. These are 

the sources t ha t prov i ded the ne cessary fuel f or t h e dialectic 

o f t h e Bavli. These topics will be highlighted and then 

anal yzed in Chapter 5. 

I. THE RULE AND RATIONALE OF R. HIYA 

The baraita of R. Hiya states the following. The 

pla i nti ff cla i ms that the defendant owes him $100 wh ich the 

defendant completely denies. Witnesses then testify that the 

defendant owes $50. In such a case, [ i n order to be relieved 

of any further liability}, the defendant (must pay the $50 in , 
the absence of i ndependent witnesses ) and s wear that he does 

not owe anything on th~ remainder. Tbe rationale for this 

rule is t hat a defendant' s adaission s hould not have any 

greater ef f ect t han the testimony of witnesses and is derived 

by a KV. 

*This baraita assumes the r e ader' s familiar ity with two 

scriptural principles . One provi des that when two witnesses 

testi fy to any matter on behalf of a li tigan t and the opposing 
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party fails to offer both contrary and independent evidenc e, 

those malters are considered c o nc luded and the defendant 1s 

barred from testifying. 3 This rule has already been referred 

to in Chapter 3 and will be designated by the symbol "wS" 

(witnesses) throughout this chapter. 

The other is with regard to admissions. When a litigant 

admits to a part of the plaintiff's claim, but. there is no 

independent. evidence to support the balance, t h e defendant may 

take an oath disavowing liability on the remainder. This 

rule, also a~ready referred to in Chapter 3, will be 

designa ted by the symbol "ADM'' (admissions I. 

R. Hiya's argument rests on the assumption that ADM and 

WS stand in a legally analogous relation of either minor to 

ma jor importance or at a minimum are legally equivalent in 

their impact on litigation. Both have the effect of 

conclusively establishing disputed issues. When a defendant 

admits liability, no further proof 1s necessary. Likewise, 

when two witnesses testify on a matter and the defendant la~ks 

contrad ictory, independent evidence, then their testimony is 

conclusive. Si nce ADM permits an oath on a disputed 

remainder, then under this case where witnesses testify and 

there remains an issue of further liability, R. Hiya argues 

that an oath should be imposed as well.* 

See Deuteronmy 19 :15. In modern law, this would be 
referred to as res .iudicata, i.e . the matter f ully 
adjudicated. Obviously , the defendant in a modern court may 
testify regardless of the lack of i ndependen t proof in his 
defense or the number of witnesses a plaintiff may produce. 
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The baraita harmonizes with t he Mishnah "where two are 

holding onto a garment and this one s t a tes 'I f o und it , etc. 

*The baraita refers to the Mis hnah found at the 

beginning of t h is Talmud: 

Two [ l itigants who have come before a courLJ are 
[literally) holding onto a garment. This one 
states 'I found it' and this one s tat.es 'I found 
it.' This one claims 'all of it is mine.' And this 
o ne clai ms 'all of it is mine.' This one swears 
that he does not have less than a o ne-half interest 
i n the garment and the othe r swears that he does 
not have less than a one-half i n terest. They 
div ide th~ article fin accordance with theif oathl 
and each acquire a one -half inte rest in it . 

The Mishnah assumes that both have a ctual possession of 

a part for if only one had it in his control , then the other 

wo u ld have to furnish independent proof through witnesses in 

order to acquire any i n terest in it. The reason is that sworn 

testimony by a litigant in the absence of any othe r evidence 

is l ega lly insufficient Lo take property whi c h is in the 

possess~on of another.*$ 

In the Hishnah, the court acts as a witness bec ause it 

c an see that each party i s ho lding a part wh ile c lai ming t he 

en ti re articl e . In such a c a se, [where there is a dispute 

with no independe nt evidence to resolve it] 1 the Hishnah 

determines that l i abi l ity and enti tleaent are resolved through 

an oath. [ Likewise, the baraita's issue is the resolution of 

Bava Me tzia, 2a. 

Rashi, Bava Metz ia, 2a. 
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a disputed remainder in the absence of independent evidence. 

The mechan ism to settle t he dispute should be the oath. 

Thu s, R. Hiya's ruJing is consistent with the Mjshnah. I 

II. THE NECESSITY FOR THE KV 

[The Gemara's first examines R. Hiya's need for a KV.] 

Wha t then is the necessity and me aning of the statement that 

an admission does not have a greate r effect than the t estimony 

of wi t nesses and t hat thi s rat io nal e i s s upported by a KV?6 

•In the case of an ADM, the Torah lmposes an oath upon 

the Defendan t to deny the balance of the clai m. The rationale 

for this rule, provided by Rabbah, is derived from the 

f ollowing. A loans Ba certain sum of money (interest-free) 

to whi ch B admits owi n g onl y a part. B then s wear s that he 

owes nothing on the remainder. The psychologic&l tension in 

the borrower is evident for part of him wishes to deny the 

enti r e claim. Yet, he is not so arrogant as to repudiate it 
I 

altogether. Paradoxically, another part of him wants to admit 

the e ntire cl aim, but he lac ks sufficient funds. Thus, in 

orde r to "buy time", he adm its to only a portion. The Torah 

t herefore i mposes an oa t h to relieve the anxiety t ha t results 

from the half- truth and half-lie of the defendan t. 

However, t his psychological tension 1 which forces an 

oath , is absent in the baraita. There, t h e defendant denies 

every th i ng, forcing t he pla i nti ff to produce witne sses. 

6 Bava Met zia , 3(a). 
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Wi t:.h o u t a n adm iss i on , t here is no extrinsic evide nce o f the 

defe ndan t's de si re for ho nesty s uff icien t to i mpose a 

t o ra ittic oa t h. The r efore, t he c a se o f a n ADM is not lega l l y 

e qu iva l e nt to t he barai ta. i Fo r t h i s r e ason , R. Hiya mu st 

provid e, t hro ug h a ru l e o f hermeneutics such a s a KV, a bas i s 

fo r requiri ng an oa t h o n the r emai nde r i n t he case of WS . 

III. KV No.l: 
A. Admissions and Testimony 

~re Legally Analogous And Stand 
In A Relation Of Minor to Major Importanc e 

An admission to a part of a c laim does not obligate one 

for payment of monies . Nevertheless, it does r e quire him to 

take an oath as to the remainde r . However, WS do oblige the 

defendant to pay . Thus , if an admission, whi c h does no t 

require payment nevertheless enjoins the defendant to take an 

oath, how mu c h lhe more so s hould wi tnesses, who do render a 

litigant liabl e for monie s, compel an oath as to tpe 

remainde r . 

B. Challenge to KV No . l: 
ADM ls Legally Hore Powerful Than WS 

The Gemara rhetorically asks, "admissions do not obligate 

one for the payment of monies? " Citing a baraita froa the 

Tosephta of Bava Metzia, the Gemara asserts 'surely the 

In modern jurisprudenc e, the principle of stare 
decisis dictates that where a c urrent case is sufficientl y 
similar to a c ase which has been previously decided, then the 
law of the latter is applied to the former. However the case 
under deliberation must be "on all fours" fac t ually for this 
principle to be invoked. 
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admiss i on of a litigant is the equival ent to the testimony of 

one hundred witnesses. ' 

*Once a litigant admits to the plaintiff's claim, n o 

further p r oof is required. Thus, t he 1 aws of ADM and WS do 

not stand in a relation of minor to ma jo r importanc e. Instead 

an admission is mo r e powe rfu l than the testi mo n y of 

witnesses.* 

C . Response and KV No . 2: 
WS J•mp.pse The Severe Pe nalty of Fines 

While ADM Do ~ot : Thus They Do Stand In A Relation 
Of Minor to Major Importance 

This conflict is resolved by d e fining the term "mamon~ 

(money) as a f ine . [While both may conclusively dete rmine 

liability), where the defendant admits to the c laim of the 

plaintiff, no fine is levied on acc ount of the defendant' s 

overt act of honesty in ope n court. Nevertheless, an oath as 

to any d isputed balance is imposed if the defendant wish es to 

be r e lieved of further liability. In contrast , where / 

witnesses are r e quired bec ause o f t he defendant's den i al, a 

fine may be a ssesse d because of the defendant's apparent 

dishonesty. Since an oath is requi red in the c ase of an ADM 

despi te the defendant's truthfulness and the absence of a 

fine, bow much the more so in the c a se of WS, where the 

defendant' s integrity is in question and a fine charged, 

should the oath be iaposed. 
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(V. Th e Relation s h ip Between Ad mission s and Witnesses 

A. Challenge: An Admi ssion Charges A Litigant With 
Greater Religious Obliga t ions 

Th a n The Testimony of Witnesses 

The distinguishing charac teristic between ADM and WS, so 

as to preclude a KV, is that the former r equires a sin -

offe ring, wh ile the latter does not. 

*Its argument 1s based on Le,iticus 5:4: 

Or when a person utters an oath to bad or good 
purpose-whatever a man may utter in an oath-and, 
though he has kno '-' n it, Lhe fact has escaped him, 
but later he realizes his guilt ... he shall confess 
that where he has sinned ... and he shall bring as a 
penalty to the Lo rd, for the si n of which he is 
guilty, 1 female from the flock... as a si n­
offering. 

Tne Torah requires t~o psyc holo~i c al elements in order for a 

vow to be atoned f or; self-ucknowledgment and confession. The 

person musl he "e an inner-awareness of his sin . Second , lhere 

mus t be he o~ert act of confession, 1.e. an admission of the , 
sin. When a person's act1ons are congruent with his 

conscience, he is a u thentic Only 1 n this ontological state 

may a person commune with God vis-a -vi s the sin-offering. 9 

A wrongful vow may be taken negligently and thus a person 

may incur guilt. Even then, Scripture requires that the 

i ndividual reali z e the 1-'rongfulness of the act itself and 

then, t o be relieved of this guilt, bring an offering: 

If a n y person from among the popu l ace unwitti ngl~ 

8 Tanakh, 158. 

Bava Metzia, 3b (Ras h i) . 
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incurs gu i lt by doing a n y o f the things whi c h by 
t h e Lo r d ' s comm a ndm e n ts o u g h t no t to be do ne , a nd 
he r ealizes h is gu ilt ( 28) o r l h e si n of wh ic h 
h e is guilty i s broug h t to his k n owledge - he s hall 
bring a f emale goat without blemish as his offeri n g 
fo r 1re sin of wh ich he is guilt~· . !Leviticus 
4 : 2 7 J 

In both instances. the essential c haracter i sti c of a n 

admissio n is an o\·ert a ct ~·h1ch r eflects the conscious 

awareness of wrongdoing. Confession and offer.ing are the 

beh~vio rs that represent contrition for this stale-of - being .* 

Bu t t h i s con d i tion is absen t i n t h e d e f e ndan t wh e r e t he 

p la i n ti ff has been forc e d to p r o duce wi t nesses. 

* "Where witnesses h ave co n tradicted his den i al i n 

cou r t, he d oes not b r i ng an offe ri n g fo r it is 
wr itten "that t h e i n fo rmation is b r oL1ght to h im . " 
(This means) an offe r in g is not made where others 
info ~m him o~ hi s mi stake." . I I~y,tead, he must 
r eal ize h1s mistak e and admit it.]'· 

Thus, the ass11mpt 1 on of legal equi val ency be tween an ADM a11d 

WS so as to support a KV is refuted . Instead, a n ADM does ; 

have a more powerful effect than WS f o r the fo r mer i mpose s the 

adde d r eq u ire ment o f a n offeri n g .* 

Ho we ver, R. Hi ya r e l ie s o n t h e mi nor i ty opi n i on of R. 

Meie r as r e co rded i n the fol l o wi n g Hi s hnah . 

" Two wi t nesses s tat ed to an i nd i vidual t ha t " y o u 
[accid e ntly ] ate of t h e f orbi dden- fat [of an 
o ffering] . He denies it. R. Me ier would obl i gate 
him I to bring an offering J while the Sa ges would 

10 Tanakh, 1 5 7 . 

II Bav a He tz ia, 3b. See Rash i . 
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i f t wo witnesses 
t hei r testi mony , 
t h e ir s t ateme n ts 

exemp t him . R. Meier a rgues t hat 
c a n i mpose t h e d e a t h pe n a l ty by 
t he n h ow muc h t h e mo r e s o s h o u l d 
i mpose t h e 1 i g h te r penalty of 
The Sages respo nd, "what 

a guil t-offeri ng. 
if he di d it 

d e l i b e rate l y " ! 

*lf hj s response to their testi mony was that he knowingly 

ate of the forbidden fat, then all would agree I including R. 

Meier) that he would be exempt from such an offering. A sin-

offering mean s t hat the individual acknowledges wrong-doing. 

A response such as ''I did it deliberately" tn the presence of 

witnesses is crefiant and reflects an inappropriate menlol 

state to perform a religious act. 

The area of disagreement between R. Mei e r and the Sages 

is negligence . If witnesses Lestif y that he actually ate the 

forbidden - fat , though no t. de l i be r a tel y , t. hen~ R . Me i e r ho 1 d s 

that their testimony can comp e l an offering based upon the KV 

of the death penalty, even if he doesn't admi l wrong-doing. 

The Sages reject this position and argue t hat an 

inconsistency would result from R. Meier' s position. /A 

defend a n t could maintain, after witnesses have testified that 

h e acted negligently , t.hat he deliberately ate it in order to 

exempt himself from bring i ng an offering. The authenticity 

a nd integrity of the theocratic system would be compromised 

for even if h e acted negligently, the law would encou r age him 

to state t hat he ate deliberately for it would then re lieve 
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him from the added religious obligation. 1' There f ore , t he 

Sages state that only an admission in the case of negligence 

c an compel a guilt-offer i ng.* 

Two additional rules are cited in s uppor t. of the Gemara•s 

c hallenge t o R. Hiya's a s sertion. F i r st., o n ly an admiss i on 

obl i gates one for a guilt-offering (one wh ich distinct from 

the sin-offering). The other is t hat it r e nders him liabl e 

for an additional one-fifth penal L y (i n Re brew termed a 

"chomesh") as par t of the plainliff's damages. 

*The guilt-offering and the one-fifth penal t y are stated 

in Leviti c us 5:20, et.seq : 

The Lord spoke to Moses saying: When a person si n s 
a nd c ommits a trespass agai nst the Lord by deali n g 
deceitfully with his fellow i n t he ma t ter of a 
deposit o r pledge, or through robbery, or by 
defraud ing his fellow, or by finding somethi n g lost 
a n d lying about; if he swear s falsely regard i ng any 
one of the various things that o n e may do and sin 
t hereby - when one has thus si nned and, r ealizing 
his guilt, would restore that which he got through 
robbery oc fraud, or the d eposit that was e ntrusted 
to him, or t he lost th ing that he found, or 
anything else abo u t wh ich he s wore falsely , he 
shall repay the principal a mounL and add a fifth 
part to it. He shall pay it t.o its owner when he 
r ealizes his guilt. Then he shall bring to the 
priest, as his penalty to the Lord , a ram without 

12 The t erm ''theoct'atic" system r'equi res explication . 
Rabb i n ic Judaism has strong elements o f democracy within it. 
Halakhah is de termined by the majority. Dissent as t o the 
nature of Halakhah is permitted and strongly encouraged . The 
Talmud ic justice system has man y parallels to anglo-ame rican 
jurisprudence . But at t he hear t of t hi s process, i s t h e Torah 
( a s define d in c hapter 3) and in thi s sense, it is theocratic . 
No ind ividual, however, has t h e authori ty to claim personal 
access to the Divine in c o n travention of t he Torah . One only 
has the right of its interpretation. 
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blemish from tqf flock, or the egu i valen l, as a 
guilt offering. 

The phrases or from anything else about ~·hich he swore 

falsely '' and "when he realizes his guilt" means that he must. -make atonement through restitution, admission, and of fering. 

The Sages argue that guilt in the religious context has 

a characteristi c of self-acknowledgment often absent in 

litigation. In a legal proceeding, an individual ma y be found 

guilty , bu t st1Jl maintain innocence as in the c ase of 

witnesses. In this situation, he rema ins exempt from the 

guilt- offering because authenticity before God, as represented 

by confession and offering, is absent. Only when one actually 

admits guilt can these ('Ondilions be religiousl;.- required. 
~ 

Thus, ADM do have a greater i mpac t than tha t o f WS. * 

R . Heier argues t hat WS would also render a defendant 

l iab le f~r t he guilt-offering and for the o ne-fifth penalty 
/ 

even though no admi ss ion has been made. Just as he held i n 

t h e Mishna h from Keri t ut tha t wi tnesses could render the 

defendant liable for a s in-o fferi ng , so too cou ld they r e qu ire 

a gui l t -offering. Likewise, a one-fifth p e nal ty would be 

nec e ssary on the basis of the previou s l y state d KV, i.e. since 

witnesses c an bri ng about the death penalty, how muc h t he more 

so should their testimony enjoin f.'his requ i r e ment as well . 

Therefore, R. Hiya's baraita is supported by the preced e nt of 

R. Heier. 

13 Tanakh, pp, 159-161. 
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B. An Ad mis s i o n i s No t Affected by 
Evide nce Whi c h Contradi c t s o r Re fute s I t . 

[The Gemara has 'lo.·eakened Lhe basis of t.he 

Nevertheless, R. H1 ya 's pos1tJon 1s suppo rled by R. Meie r and 

therefore the djscussion co nl.lnues. J An ad mission, in 

c o n t r ast t o t.esli mo n y, i s no t s ub ject to c o n tradi c ti o n o r 

r e fu t at ion . 4 

* If a pen•on admits 11ab1l1tv and then tes t imo ny is 

presented whi c h exonerates him, the defendanL remains liable 

bec ause the admission of a l iti gant is Lhe equivalent to Lhe 

testimon~- of one hundred 'lo.'Jtnesses. " * 

I n contras t , ~ itnesses a re s ub j ec t t o t h ese l e gal 

c hall e n g e s o f c ontradi cti o n and refutation . 

•If pla1nt1ff's witnesses t estify and then contradi c ted 

o r re f uted by ot he r witnesses , the n the defe nd an t is i n nocent 

of the claim brought against him . 1 ~ This presen ts 8 

serious challenge to R. Hiya's premise, for an adm1ssibn 

Co n tradict i o n a nd re f u tatio n a r e t wo differe n t 
concepts in Jewish l a w. Witnesses are cont radicted when 
i ndepend e nt evide nce is p r ese n ted which disputes t heir ve r s1on 
of the facts at issue . In such an event, neithe r testi mon~· is 
a ccepted . In contras t, r e f utation impeac h es t h e c r edibility 

- o f the witness. Fo r example , A testi f ies t ha t a ce r tain e ~ent 
occurre d. B disc r e di t s A b y s wearing t hat A wa s somewh e re 
else wh e n t h e even t too k pl a ce and t hu s A cou l d not pos s ibly 
have witn essed t h e occurre nce . 

Rashi , Bava Metzi a , 3(b) . 

Ib i d., 3( b ) . 
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results in the payment of monies even where olher wiLnesses 

contradict or refute him. In contrast, the i ndependent 

evidence proffered by WS is s ub ject to impeachment. When t hi s 

occu rs, no liability acc rues to the defendant. Thu s, the law 

of ADM is more power ful than that of WS bec ause it is 

i rrefutable. This suggests that a KV c annot be derived from 

the former as a basis for the rule in the baraita.* 

V. The Law Of the Si ngl e Witness As A 
Basis For A KV 

A. A Single Wi tness ("SW" ) Hay Compel a De fendant 
To De ny Under t h e Oath the Substance 

of t he Forme r• s Testimony 

Since a KV may not be based o n t he law of admissions, 

the rul e o f t he SW might b e t he foundation for R. Hiya' s KV. 

lt provides that t h e testi mon y of a single witness, while not 

hav i ng s ufficien L force t o i mpose l i ab i lity , nevertheless may 

c ompe l the d e fendant to di savow s u c h evidence. 

*The factual scena r io of this rule is identical Lo tha t 

of the baraita except that lhe plaintiff is only able to 

produce one witness lo substantiate a part of the c laim. The 

court is then empowered lo i mpose an oath not only o n that 

po~tion of the claim whi ch is attested to by the witness, but 

also on any u nsubstantiated remai nder. Deuteronomy 19: 15 

provides: 

A sing le wi t ness may not validate aga inst a person 
any guilt or blame for any offense t hat may be 
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committe d; a c ase can be valid onlv o n the 
testimony o f two witnesse s or more. 1; • 

The Talmud Shavuot, based o n this passage , provides he 

corollary l aw. Though not suffi c ient to i mpose liability , the 

testimony o f a single witness does force the d e fendant to 

support h is den1al under oath. 1 * 

Thi s rule f urn ishes support for t he KV. If, in lhe SW 

case, where hi s testimony can not. render a defendant J jable for 

payment but may nevertheles s c o mpel a n oath, how muc h t h e more 

so s h o u ld the testimony of WS, which does resul t in liability , 

oblige an oath. 

B. Challenge: The Sing l e-Witn ess Ru le Is Not Comparable 
To That of the Baraita 

There is an i mportant distinc tion between the law of the 

SW and the baraita. The defendant in t h e SW case must take an 

oath denying the substance of the testimon y. J n con trast, the 

defendant is precluded from testifying on any issue(s) 

attested lo by WS. 

* Rashi comments: 'As if to say, how c an you deri v e the 

oath of two from the oath of one . Surely, in the l atter, the 

defendant contradicts the testimony of the SW. But where two 

witnesses are involved, h e c annot taken an oath on those 

issues wh ic h they have substant i ated. He could only testify 

11 Tanakh, 304. 

16 Shavuot, 40 (a). 
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on those matters which are not attested to and are denied.' 

Rashi is leading us lo the Tal mud' s basis for the oath on the 

unsubstantiated clai m of the plaintiff in the SW setting . 

C. The Oath fmposed By The Single Wi tness 
Is The Basis For The Oath On the Remainder 

R. Pappah explain s that the initial oath i n the SW case 

is "rolled-over" to compel the defendant to s wear o n an y 

remaining claim brought against him by the plaintiff. 

* Under Jewi-sh law, if a person is obligated to swear on 

a ccount of one wit ne ss and there exists yet another c laim upon 

which h e would not othe rw ise be r equi r e d to take an oath, the 

court is empowered to "roll" the oath o nt o any additional 

mat te r s in dispute. 19 

This legal concept of a "rolled-ov .. r" oath is 

s c r ipturall y mandated. ll 1s derived from LhE:- biblical 

passages which concern a husband's suspicion of adultery. In 

such a c ase, the wife is required to appear before the priest 
I 

who then proc laims: 

If no man has lain ~1th you, if you have not gone 
astray in defilement whil e marr ied to your husband, 
be immune to harm from t his water of bitterness 
that induces the spell. But if you have gone 
astray while married to your husband and have 
defiled yourself, if a man other than your husband 
had carnal relations with you --- may the Lord make 
you a c urse and an imprecation among your people, 
as the Lord causes your thigh to sag and your belly 
to distend; may this water t ha t induces the spell 
e n ter your body, cau sing t he belly to distend and 

l9 Rashi, Bava Hetzia, 4a. 
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the tn~gh to sag. 
amen ! 

And the woman shall s a v . " Amen, 

The Talmud Kiddushin derives t h e law o f the ''rolled-over" oath 

based upon the prescription found in this passage. 

Ulla said: How do we deri\'e the law of the 
super imposed oath from the Torah. And the wo man 
shall s a v Amen, Amen . To wha t does she say 
Amen ? .... Amen that she was not unfaithful by this 
man. , . Amen that she was nol unfaithful by an~· other 
man. t t 

The signi f jcance of t, h e term "amen is derived fr o m t.he 

r e ligious setting . She is before the priest and God and so 

her words are the equivalent of an oath. The r e is a suspicion 

regar ding her i n tegrity whi c h can only be r e moved by swear i n g 

in t he name of t h e Almighty. The Talml.1d de rives two oat h s 

from the dol1bl i ng of the ''amen.·· On e r elates to the specific 

c har-ge of adultery. The other 1s a general affirmation of her 

c hastity. He r oat hs and actions before the High Priest and 

God fully re solve t.he distrust lhat exists w1th1 n the sanctity 

of the marriage . Likewise , onc e o ne oath is ad ministered fn 

t h e SW case , i t. c ompels him to den y liabil ity o n other cl a i ms 

i n order l o resolve all issues between them.* 

However the " superimposed oath " o f sc r i p t ure, mandated 

unde r t h e SW r u le , c annot serve as a b a sis f or the KV o f t h e 

barai ta becau se WS only r e nder t h e d e f e ndan t liable fo r 

20 Tanakh, 213-214. 

21 Kiddushin, 27(a). 
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moni e s . Th e i r t estimony doe s n o t c ause t h e d e f e n d a n t t o take 

an oa t h . 

*The effect of the s~· is to compel an oath. Onc e 

e mployed , the Torah al l o ws it to cove r all other concerns . 

But i n t h e c ase of WS, thei r testi mo n y only obligates t h e 

de f endan t to ma k e payment . There is no oath in t he first 

i nstance t o "roll-over" ont.o the remai nde r of the plainti ff's 

. 22 claim. Therefore, the lai.· of t he S W c annot be ull l i zed as 

t he basis fo r ~ KV Lo suppo r t the b a raita.* 

Vl . A KV DERIVED FRO~l TWO RULES: 
ADM AND SW 

A. A KV Ba sed On The Co mmo n Ele me n t o f Claim 
And Den ial 

Th e laws o f ADM and SW t ogether serve as a basis for the 

KV of the ba r aita . An ADM pe r mi t s the defe ndant to den y a n y 

remainder a n d t h us b e re l ieved of f u rther 1 i a b il i ty. The 

p r oblem with this rule , as previo usly stated, is that an ADM, 

unl i ke t he tes ti mony o f ws . i s not subject t o impeac hme rit. 

Th e r efo r e . s i nce ADM and WS d o no t stand in relati ons h ip o f 

mi nor to major i mportance , t he forme r al o ne c a nnot s erve as a 

basis fo r a KV . 

However, if thi s is t he o b j ection. t hen t h e SW c a se can 

serve as a partial bas is f o r t h e KV for even though a singl e-

the 

23 The r e a d er is u rged t o re r ead Chap t er 3 re lati ng to 
he rmeneu tic ru le o f b i nyan a v mi' s hnei k' tuv im befo re 

comme n c ing t hi s section . 
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witness may be c ontradicted (even by the defendant ' s o wn 

testimo ny), nevertheless the defendant is still permitted to 

swea r t hat he does no t o we anyth i ng o n the rema i nder. 

But, an objec tjon may be rai s ed to this argume nt as well. 

A d e fendant ma y testify to contradi c t a sing l e wi~ness unde r 

oath. Because he is allowed to take an oath regarding the 

attes t ed po rtion of the pla i nt i ff' s c la i m, t h e oath is 

" s upe r i mposed" upon all o ther issues in d ispute . But where 

two witnesses are involv e d , h e a l o ne c a nnot refute their 

testimony and thus there is no oath to " ro l l-ove r." 

Eac h law is insufficient by itsel f l o form a basis for 

the KV for R. Hiya' s rule . Neve rthel ess , t hey share a comm o n 

element . Both in the SW and partial ADM s etting, the 

situation arose through the plaintiff's c laim and the 

defendant's denial . ln each i n stance , the defendant was 

permitted to take an oath o n Lhe disputed remainder. Th is 

same e lement is fo und in the baraita. Witnesses testi fy 

because the defendant d e ni e d the plaintiff's clai m. Just as 

in the cases of the SW and · t he pa r tial ADM whe r e the d e f endant 

is permitted to t estify because of a c laim and denia l , so too 

i n t he c a se of WS s hould he be allowed to di s avow the 

r e ma inder. 

B. Cha l lenge: A Presumption of Truthfulness Distingui s hes 
Both The Single- Witness and Partial Admission 

From The Baraita 

The r e exists a common factor between both the SW and the 

partial ADM which is absent in the baraita [that would render 
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this analogy invaljd } . Io each , there is no presumption that 

the d efendan t is a liar and for t h is reason he is permitted to 

lest.i fy i n those cases. In t h e barai ta , witnesses have 

contradicted the defendant's denial such l hal he lacks 

c r edibility to take a n oath denying the remainder of the 

c laim. 

*Rashi explains that there is no presumption (in the 

cases of the single w j tne s s o r part.i al admissions l that lhe 

defendant is a liar bas ed on his denial. One migh t have 

[erroneously} thought thal he c annot reb1ll Lhe SW for he is 

not believable and is presumed a lia r. 24* 

C. But The Defendant In t h e Baraita Is Presumed Tru t hfu l 
So As To Testify In Ot her Cases 

R. Idi Bar Avi n c ites R. Hisdah for t h e rule tha t one who 

denies a c lai m brough t by bi s l e nde r remains a s uita b le 

wi tness [in other c ases]. Only a bailee, who d enies 

possession of the bailmen t a nd then wi t nesses establish,the 

bailor's clai m, is unfit to act as a witness [ i n a different 

c ase). 

*Prior to the taking of any oath, the borrower remains an 

appropriate witness. This holds true regardless of whether he 

has denied the claim in its entirety or has admitted to a 

portion of it. Jewish l aw does not asc ribe the legal status 

Rashi, Bava Metzia, 4a. 
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of a thief (who is unfjt to testify) to the borrower. The 

scriptural basis is taken from Exodus 23:1: 

You must not c arry false rumors; you shall not join 
hand s with the guilty to a ct as a malicious 
witness. 

The phrase "you shall not. join hands " is •.tnderstood to mean 

that t hose who rob cannot serve - 25 as w l tnesses. Since the 

purpose of a loan is for the borrower to u ti li ze it , he 

probably has spent it o ut of necessity . He then rationalizes 

that until I have the f unds, I will delay him for i f I admit 

to him now, I will become destitute. 26 Therefore, the concern 

for economic preservation pressures lhe borrower into an 

u n tenable position. Sel f ishness and greed are not the 

motivating factors in the baraita. The borrower, despite his 

i n itial denia l , remains a "kosher" wit ness to testify in other 

c ases. 

But the d ist inction made by R. Idi with regards to the 

bailee being unfit l o take an oath must be explained for one 

might t hink that his attempt to delay results from having lost 

t h e bailmenl. Just like the borrower, he seeks to delay, not 

because of fraud or misappropriation, but rather because o f 

25 J. Lauterbach, Mekhilta de-Rabbi I shmael, 162. The 
rabbinic understanding of this phrase is that t hose who are 
wicked shal l no t testify, This would include robbers and me n 
of violence. For further explication of this verse, see 
Chapter 5. 

( 26 Rashi, Bava Metzia , 4a. The word "l»~n" has the root 
I~ (to be empty, bare) in the itpael (re flexive) with a cs 
suffix . A literal transl at ion might be "I wi 11 lay myself 
bare immediately . " (Se e Jastrow, Dictionary of the Targumim, 
Talmud Babli, Yerushalmi and Midrashic Literature, 181. 
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embarrassment over having mi splaced it. Thus, he rat ionalizes 

that until he finds it, he' )l deny having recei\'ed it. Th1s, 

howe\'er is nol the case t.o which R. Idi is referr1ng. 

Instead, witnesses are prepared to testify that during the 

time the defendant was entrusted with the bailment., he made 

2· 
personal use of it. Because of his i nitial denial and the 

presence of witnesses he is the equivalent of a robber a nd 

thus unfit to testi f:--· in other cases . The re fore, the 

borrower 's c redibil1t~' shotdd be sufficienl to permit an 

oath.* 

O. ADM and SW Ar e Not S u bject To Th e La w of Reta l1 a Lion 

(The Gemara co ntinues its attack on this new f ormulation 

of the KV derived from two separate laws. I Th e eleme n t t ha t 

both t h e ADM a nd SW s h a r e I unl ike t hat o f WS ] is t hat neith er 

a r e s u bject to the l a w of r e taliation . 

*Th1s rule provides that where witnesses have knowingly 

given false testimony, a penalty is i mposed upon them. This 

cons ists o f charging them with the same damage that the 

defendant woul d have been required to sustain had their 

testimony not been refuted. For example, if two witnesses 

testify that the defendant owed the plaintiff $2,000, and the 

c harge was r e futed and it was shown that these witnesses 

27 Rashi, Bava Metzia, 4a. 
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intenti onally deceived t he court, their penalty would be a 

fine of $2, 000 payable to the defendant. 

As stated in Deuteu ronomy 19: 16-19. 

lf a man appears against another to testify 
mali ciously and gi ves false testimony against him, 
the two parties to t h e dispute sha ll appear before 
t he Lord , before the priests or magistrates i n 
authority at the time, and th e mag ist ra tes shal l 
make a t horo ugh invest i gation. If the man wh o 
testified is a false witnes s , if he testified 
falsel y against his fellow, you shall do to him as 
h e schemed to do his fellow. Thus you shal l sweep 
out evil from your midst; others will he ar and be 
afraid, a nd suc h evil t hings will not again be do~e 
in yo u r midst. 

Of course, a finding of malice is a prerequisite for t he 

penalty to apply and thu s precl ude s any fi ne for lest i mony 

wh ich is merely i mpeac hed. (Ot herw ise, as a practical ma tter, 

wh o would ever testify as a wi tness in a case and ri s k such a 

loss . ) 

This rule does not apply i n t h e case of the SW because 

such testimony alone c annot conclu sively establish any issu e 

at t r ial. [With a n admission , t he ru le has n o application at 

all.) Co nsequen tly, the common element whi ch both ADM a nd SW, 

unlike t he c ase o f WS, is that the law of "hazamah" 

(reta liati on f or false testimony) is inapplicable .* 

But this e l e me n L is obviously not present in the case of 
ws. 

*If witnesses testify that the defendant is c bligated to 

.Y pay f i fty and it is determined that their test imony was 

mali c i o usly motivated and false, then t hey must pay t h e amount 
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to the defendant as r e stitutlon . ?f S1nce the ba r aita does not 

share this feature, a KV can n ot be supported by the two rules 

of ADM and SW .* 

E. The Law of Retal i at i on Is Not A Suffic i e nt 
Distinc tion So As To Render This KV Invalid 

R . Hiya ma intains that the la"' of retali at io n is an 

insuffi c ient basi s to refute the KV based o n Lhe h e r mene ut ic 

p r incipJ e o f binyan av mi shnei k' t uv i m. 

* R . Hiya r ega rd s this disti nction b a sed on " t1a~Rmah" 

betwee n the SW a nd t h e partial ADM on t he one hand and the 

baraita on the other inadequate to mount a challenge to his 

K\' . F i r st, the c a s e s o f the SW a nd the witnesses 1n the 

bara ita a r e both subject to the law of r etali a tion. In the 

c a s e o f the SW, t h e fo r m of retaliatio n is that his t estimony 

lS \'Olded. 1 n addition , the defend a nt does not have to 

testify at all. Likewise 1n the ba r aita , if other witnesses 

establish that the plaintiff's witnesse s had falsely ~nd 

maliciously testified , their testimonv is cance l led , a pe nally 

i mposed, a nd the de f e ndant relieved fr o m havi ng to testifr . 

Se cond, t h e sta tus o f a l l three cases sha r e a mo r e i mpo r tan t 

e leme n t; t hat t h e r e e xists a remai nde r whi c h is s u bj e ct to 

disp ute. In bo t h t he Sw and the par t i al ADM cases , the 

d e f endant is pe rmitte d t o testi f y , t hu s resolvi n g all issues 

befo r e t he cou r t. . Likewise, i n t h e baraita , wh e r e t here 

Rash i 1 Bav a Metzia , 4 a . 
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exists a disputed remainder, the defendant should be a llowed 

to take an o ath and deny 1 iabi l i ty and thus settle al 1 

dispuLes between the parties . 29 

CONCLUSION 

The rationale of the baraita is der1\ed from Lhe laws of 

the SW and ADM by the hermeneuli c Lool of bin:ran av mishnei 

ketuvim basPd on the laws of the SW and AUM. A defendant may 

Lake an oath and Lestify on a disputeJ remainder where 

witnesses have confirmed only a part o f the pla1nliff's clai m. 

The Fuel Of The Dialectic 

Clearl y, the ri c hness of the Talmud's approach reflects 

a holisti c approach in integrating script11ral and mishnai c 

sources wjlh in the context of its dialecti c . ln thi s aspect, 

Lhe human characteris t ics of ral1onaliL) and logi c encounter 

that wh ich JS regarded as Divine. The oath, the laws of 

partial admissi on, 1. 1t11esses, and single-witness, are all 

grounded in the Torah. But t he baraita JS not explicitly 

cove r ed by any o f them. And so , the btira1La uecomes the 

symbolic arena between the reality of society, o f the every-

day struggle between people, and Torah. And just as people 

struggl e with one another in court, so too did t.he Sages 

struggle to discern and t o apply what God intended i n a small, 

but signifi c ant aspect of his bl uep r int for c r eation. 

29 Steinsaltz, The Talmud: The Steinsaltz Edition , Vol 
I . Bava Metzia , 34. 
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This st r iv 1ng to discern the d1,· i ne intention m11 st beg in 

~ith an analys1s of the c entral i ssue of this text , the o ath, 

for it i s essential fuel of this dialectic. It underlie s most 

e very argument , analysis, and f o rmuJation . Th e r e f o r e , ils 

scr ip tura l Lreatment and its analysi s in the c o rrespo nd i ng 

literary rabbinic genres of the Mid rash, Mi shnah, and Tal mud 

must be c onsidered in order to fully appre~i ate the argument s 

of this passage from Bava MeLzia . 

Th e context of the di spu te i n \'o}ved a le nde r and a 

borrower. The sc r i p tu ra l treatment o f this relationship is 

re l evant to ou r d1scussio n. Exodus 22:24 c harac ter izes i l in 

the f ollowi n g manner: 

If you J end money to My people, to the poor amon g 
you , do no t a c t toward Ll1em a s a c reditor: exact n o 
interest fro m the m. If you take your nei g hbor's 
garment in p l edge, y o u must return it t o him before 
t he sun sets; it is hi s o nly c lothing, t he sole 
co,er1ng for h i s skin. ln what else shall he 
sleep':' T herefo t-e, if he c rie s o.u t to Me , I will 

• JV 
pa~· h eed , f o r 1 am compass l ona te. 

Deuteronomy 15: 7-8 adds to the richness of the mi tzvah: 

If howeve r, there is a n eedy person among you, one 
of your k i nsmen in an y of your settlements i n the 
land :-·o ur God is giving you, do not harden your 
heart and shut your hand against your nee d y u 
k i n s man . Rather, you mus l open your hand lend him 
suffucien t for whatever he n eeds. 

These two verses require a person to remain sens itive to the 

n e eds o f those who may require hel p. Th e duty to lend is an 

i mperative. The midrashi c e xegesis of these verses will 

enri c h t he understanding of the theological and ethical 

Tanakh, 120. 
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underpinning s conLained i n this passage from t he Ta l mud. 

The law of an admission p]a ~· e d a cr ili c a l r o le in t.his 

sug va . Early in lhe passage, t he Getnara asserted that the 

right to swear o n a disputed remainder in the case o f an 

admission was provided by Scripture . However, no citation to 

Scripture in support o f Rabbah's a r g ument is made br the 

Gemara . Inslead, i t s de r 1vat1on is based 0'1 the ph ras e "this 

is it" found in Exodus 22:8: 

In a ll c harges of misap p r opr iation - pertaining to 
an ox, an ass, a sheep, a garment, o r a n y other 
loss , i.·hereof one part y alleges, "This is it" - the 
c ase of both parties s hall come b e for e " Elohim ''; h e 
whom '' Elot\,im " declares gui 1 ty shall pay doubl e to 
the other. " 

The midrash ic l iterature relating to t h is ve r se, as wel l as 

lhose i mmed iately precedi n g and follo~ing il, fo c u s on issues 

of honesty a nd t rust , s u spicion and d o ubt, and God's role i n 

resolving d i spu tes and pro moti ng harmony between people. 

Finally, th e law of witnesses plays an i mportant role in 

developing the KV. These rules , provided for in t he Sifre, 

a r e based on Deuteronomy 19:1 5 -20 . Its analysis o f these 

scriptural passages p rov ide much of t he tensio n reflected i n 

t he d i alec tic. 

Within the context of the Pentateuc h's c haracter i zat ion 

o f the lender-bo rrower relationship , the se three areas, the 

31 Tanakh, 119. While the te rm "elohim" in many 
biblical passages is a reference to God, in the legal sections 
of Scripture, the Midrash defines the t e rm as "judges." This 
has theological impli c ations ~hich are more fully treated in 
Chapter (). 
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oath, admi ssion, and "'itnesses, will be explored through a 

study o f selec ted biblical and mi drash ic passages ~·ith the 

purpose of formulati ng a scriptural foundation. 

This scriptural foundation provides the f ue l whi ch drives 

t he talmudi c dj a lectic in analyzing t h e ba raita of R. Hb·a. 

These underpinni ngs illustrate Lhal the talmudic process is 

neithe r di sjoi n ted nor irratio nally associat1ve in 
,~ 

nature. · · 

I n stead, the s c r ipt.ural foundation 1..-ill re\ ea l the i nh eren t 

logic of the Talmud i9_ its search for t he Divine will. As a 

corol lary , their continual search for the sig n ificances of 

God's re vealed wo rd, wh ich transcends time , is fu eled by the 

Divine imperative of Si nai to explo r e the meaning o f Torah . 

The r e ader will rec al from Chapter 1 t hat the Talmud 
has been c riticized o n the basis that the Tal mud appears 
disjointed and associative. Cr itics conclude from t h is 
apparent structure that t h e editors were far more i n te rested 
in advan ci n g their own agenda, i . e. authority. In r e sponse, 
it is the reader's own lack of fam i l i ar ity with the literary 
antec e dents relevan t to the discourse that gives the Talmud 
this appearance . This work attempts to demonstrate that onc e 
this foundation is provid ed, the discourse is logi c al and is 
in essence an exegesis o f Scripture. 
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CHAPTER 5: THE SCRIPTURAL FOUNDATION 
FOR THE TALMUDIC DIALECTIC 
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INTRODUCTION 

Numerous biblical passages have been eJ ther cit ed or 

alluded t o Jn the c ourse o f th e talmudi c: d1aJ ec l 1c o n the 

baraita above. These scr1 plural elemenLs pro\'1ded the 

authority upon which lhe arguments were formulated and 

analy zed. J ust as the authors of lhe baraila were totally 

famil i ar wit h these sources, so too did they presuppose their 

reader's kn o wl edge of l heir e~egesis . The aim o f lhis chap t e r 

is to provide the r e ader with t h 1s sc r ip tura l foundation and 

then to r e e x amine the baraita and the Gemara in the light of 

this knowledge. In so doing, t h e reader 1o.·ill encounter the 

central issue of this text: the Talmud 's reluctance to allow 

a rabbini c court to require an o ath in the absen ce of a 

litigant' s par tia l adm iss i o n. 

Three sc riptural co nc ept s were evident throughout this 

selection fro m Bava Het zi a; the o ath, admissions, and 

wi tnesses. The requiremen t ~ f Lh e o ath hinged o n whether the 

evidence for the pla i ntiff wa s furnished b y t he d e f e ndant o r 

i nstead, by independent testimony. However , the text never 

explained the c haracteristi cs o f this oath in its theological 

and human d i mensions as developed by Scripture and i ts early 

rabbin ic exegesis . By understanding its nature and function 

jn man's relationship to God and to his fellow man, we c an 

understand the underlying theological and psyc hological 

aspec ts of the dialectic. 
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The sec ond part of lh1s c hapter 1..-ill show the process 

through whJ c h the la~ of admissions is exegelically derived 

from Exodus 22 :8. When one examines lhis passage, the 

inference ls not clea r. RaLher, the context , as indicated by 

the verses immediately preceding it, is a suspicion by a 

bailor of misappropr iation of a bailment by the bailee1 The 

laws pertaining to loans however are d escribed in Exodus 

22 : 24. The difficulty is that lh1s latter ' ' erse does no t 

provide for a remedy i n the evenl o f a dispute o r a default by 

the borrower. Therefore, 1n o rder for the pro,isions o f 22:8 

to apply to the baraita, o ne must demonstrate a suff:icient 

analogy between the relat1onsh1p of a lender-borrower to the 

relationship of a bailor-ba1lee. This c an only be 

accomplished thro u'h an analysis of the rabb i ni c exegesis o f 

these passaises. In so doing, the reader \..' il l be exposed to' a 

rabbini c philosophy that suggests that the functi o n of 

l 1tigat1on is a s much the removal of suspicion and the 

re storation of trust in human relationships as it is to 

determine the lrulh o f a matter. 

The third section of this c hapter is to examine the roles 

of both the single and multiple witnesses in litigation in t he 

absenc e of an admission as desc ribed in Deute r onomy 19: 15-

21. The dialectic arises from the tens ion c reated due to the 

A bail me nt is where X entrusts property to Y for 
safe-keeping f or a period of time. In the scriptural setti ng , 
the bailment has either been stolen or has been allegedly 
misappropria ted. X now brings suit against). 
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legal definition of t ruth (according to Scripturel in the 

absence of an admission. Legal ce rtainty in s11ch a c ase is 

e\idenced by the testi me ny of two independent witnesses who 

are ne ither refuted nor conlradi cled . Y.'hile Scripture is 

c lear that t h e testimony o f two witnesses prevents the 

defendant f r om Laking an oath altogether, the t estimony of a 

single witness fails Lo meet. the scriptural standard of 

c ertain ty and 1ruth. ll JS this uncertainly whi c h c reates a 

basis Lo impose an oalh in lhe case o f a single witness. lt 

also pro,·ides half of lhe necessaq· precedent to permit R. 

Hiya' s rule lo be adopted. Thus the Sifre's anal ysis o f this 

sc r iptu r al passage suggests a subtle s hift in the perception 

b~ the court of the defendant's ho n esty and integrity in the 

absenc e of conclusive proof by the plaintiff. 

Together, these elements will form a "sc r iptu ra l 

foundation" wh i c h may enable the reader to co nsider more fully 

lhe scriptural concepts wh ich the Talmud r elied upon in 

constructing its dialectic. To this end, I hope to provide 

the reader with an opening through whi c h he or she may peer 

beneath the surface of the Lexl and into the ri c h theological 

and huma n istic worlds created by God and humanity. 

A. THE OATH AND ITS MIDRASHIC EXPLICATION 

The Rol e of Inte nt 

·. It is ge nerally a ccepted within Jewish t r adition that 

violation of a commaodment requires intent. The oath is an 

exception, for Scri p t u re co n siders both its deliberate and its 
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inadve r tent \ iolation to constitu te 3 transgression whi ch 

triggers theological and practical co nsequences . Two 

passages, Exodus 20:7 and Levilicus 5 :4, are JUXtAposed by the 

Mekh i lla de Ra b bi Ishmael whi c h support this co ncl usion . 

The s e passages provide: 

Yo u shall not s wear falsel y by Lhe name o f Lhe Lord 
you r God; for t he Lo r d w 111 not c l~a r one wh o 
swears falsely his nam e . (Exod us 20: 7 )! 

Le\jticus 5:4-5,13 

( 4 I Wh e n a person utlers ari oat h to bad or good 
purpose -whatev er a m-n may utter i n an oath--and, 
though he has kno1o• it, the fac t ha s escaped h im, 
but later he real izes his guilt in any of these 
ma tte r s-- (51 when he real izes h1s guilt i n any of 
these matlers, he shall co nfess that where i n he has 
s i nned. And he shall bring as his penalty to the 
Lord, for the sin of wh ich he is guilty, a female 
fro m the flock, sheep o r goat, as a s in o ff e r i ng; 
and the priest shal l mak e expiation on h is behal f 
of h is s in .. . . (131 Thu s the priest sha ll make 
expiat1 o n on his behalf o f whi chever of t hes e si n s 
he is g u ilty, and h e shall be forgiven. 3 

A tension exists between these two pas s ag es. Th e verse 

from the Decalogue is apodict1c: ''You shall not swear falsel y 

i n God's name. No remedy is provided f o r its violation . God 

will ho l d one full y accoun t.able . I n cont r ast, the passage 

from Le\iti c us is casu i stic. "Whe n a pe r so n utte r s a fals e 

oath and r eal i zes his guilt " .... then he shall co nfess, bring 

an offering, a nd God will forgive." The r e is a forum for 

redress and f o rgi veness i nt.he Le\'iticus passage whic h is 

Tanakh, 115. 

Tanakh, 158-160. 

127 



notably absenl in lhe Exodus verse . Thus, Lhe pas sages, i.·hen 

conl r·asted, seem contradictory. 

The Mekhilta addresses lhis dichotom~· by interpreting 

Exodus 20 :7 as address ing the situation where o ne 

i ntenti onally s wears to a falsehood. In suc h a c ase, the 

phrase "for God will not acquil " renders ineffec t1ve any 

atonement o ffer ing . Instead, the punishment for 1 ts 

transgression (to be distinguished from forgiveness I is lac: hes 

whic h is instituted o nl y 1n c apital c ases. 

the o ffender. 4 In contra s t, the Mekhilla asserts that 

Leviticus 5:4 applies to the un1nlenl1onal fa l se oath. The 

person mi sta kenly belie\eS x to be the case when y was the 

situation . At one time, Lhe defendant may have a c t..ually 

known the truth, but at the ti me of his testimony, il was 

"concealed" from hjs co nsc 1ousness. The individual, i.·ith t.he 

assist..ance of the religious institution, purges himself o f 

this guilt through confession and offeri ng. 

Both passages assert that the i nd ividual is 1 n an 

ontologi c al slate of guilt when f alse testimony 1s presented, 

regardless of intent. In the Exodus verse, "God w1lJ not 

a cg u i t " i mp l i e s g u il t on t h e de fend an t , \.' h jl e the Le vi t i c u s 

In capital cases, 
lo forewarn the defendant 
about to commit and t hen 
testify against him before 

Jew ish law requires two witnesses 
o f t h e spec ific cri me that he is 
these same two w i tnes se s are to 
punishment could be inflic ted. 
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passage make s the reference to ll expl1c1t. ~ The ability of 

the individual t o r i d himself from t his state depends upon his 

intent, for one scrip tural passage provides a means for r elief 

while the o ther provides no such mechanism. As lo this latter 

element , another dimension of the oath is l o be explored 

before approaching Lhe midrashic understand1ng of atonement 

for swearing falsely: its relationship to holiness and 

profanation. 

The Oath I n the Co n text o f Holiness 

The oath functions in bolh conlext5 of hol iness and 

profanation. Leviticus 19: 1,1 2 1 commonly referred to as the 

"Holiness Code of Scripture'' provides6: 

( 1 )The Lord spoke to Moses, saying: Speak to the 
whole Israelite com mun ity and sar to them: 

(2)You shall be h o ly, for 1, the Lord your God, am 
holy ... 1111 You shall nol steal; you shall not 
deal de c e i t f u 1 l Y or fa l s e l y w i t b one another . ( 1 2 ) 
You shall nol s wear falsely by My name , profani ng 
the name of vou r God : I am the Lord. ' 

Guilt 1n scripture is an ontological state , not one 
simply of emotion. A good analog y is one i n modern law . One 
may be guilty of a c rime , but no t feel guilty. On e is p u rged 
of this lega l guilt through punishment imposed by the cour t. 
Likewise, the individual who i n c urs scriptural guilt cou ld 
on l y be clea red of this s tatus through the remedies that are 
provided. Thus, for intent ional vio l ations o f Exodus 20: 7 , 
t h e absence of such a remedy is a serious matte r . 

6 The reader is urged t o read all of Leviticus 19 in 
order to appreciate the relations hip between holiness and 
human a c t.ion. 

Tanakh, 185. 

129 



The Si fr~ c omments first o n lhe 1mpo r l ance o f lht s c hapler .-. 1 

the Torah : 

ThE- reaso n that Moses was to speak l.Je f ore the 
e ntjre community wa s o n Account lhat the rna J o r1L .v 
of und~r]ying princ1vles of the Torah are conta111ed 
1 n i l. 

According t o the earl "" rabbini c ,~ omn111n1\ies, lh1 s <- haL..> te 1· is 

the core of the Torah . IL is f o unda t ional for 1 l e'presSe$ ~ 

c lear theol o gy that hoJ1nPss is the o ntolo~Jcal stale whi c h 1s 

t he object of religious p rR ct1 t e . To remai11 1n th1 ~ sta t e. 

there l'lre spec ifi c sland a r·ds of c o nduc t which mu s t hL" adhered 

t.o ; o ne of i. h1 c h is the ;l.\01danc e o f a false oat.h . The S1fra 

articulates the re l a tionshi ;l between this onlo logy and 

be ha\ ior. 

You shall be holy becat1se I, \'our God, am hol~·. 
This rn ay be int e rpreted lo me an "if you sancti fy 
;.out·selves (by fulfill i n g the se c o mmandm e nl s), th en 
l will conside r you as 1 f .'' OU are sancl1 f:-·in~ me 
and 1f you do not san L t1fy yoursel\eS (by follow i ng 
these m1t z \'ot) I will consider you as though you 
are rial sanc tifyi n g mP. 

I Rhe-t o ric: al l;. 1 l asks) Or does it mean rath e r if 
~ou sAnc l1f~· me , sure}:-· I will be sancti fi ed and 1f 
not , I i.Jll not be sanct1f1ed".' No , f o r ] 
Scnpture leaches that Lhe phrase "J am holy" 1s to 
he under s t ood as f ollows. 1 am in m~· h o liness 
whethe r· yo u sanctify me or not. Abba Shaul staled: 
1L is ! si milar Lo) a min1 sLer [1n his r elation s h1p] 
Lo the king. What 1s his c ha rg e - t..o follow 1n 
the wake o f the King. 1 , 

1 

Sifra: Torat Kohanim, 70 . 

lbid.' 70 . 

Jastrow, Dictionary of the Targumim , 4 60 . 
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Holiness c haracte rizes the relati o nship beti.·een h11rnan hehav i or 

and its i rn i tat io n o f the Divine . It is a sta te achie,·ed 

t hrough a c tion wh1 c h resulls .in self-san c tifi c at.i o n I holiness 

a c hieved through a c li o n j. But this aspect is n ot o n e of 

egocentrism, for the Sifra i mp li citly rejects humanism. 

Ac tion whi ~ h leads lo s e lf-sanc tif ication mo, es the r Pli gi o u s 

person into the realm of the Divi ne. Self-sanc tif ication 

th r o u gh r igh t eou s beh<l\'Jo r corr es p o nds L o God'!= continual 

stale o f b e ing, as it ;..ere, whi c h is o ne o f h o line s s IT am i n 

my h o liness wheth e r you sanc t1 fy me o r not j. 

Similarly, unrighleo us behavio r does not me a n t h at God i s 

less sanctified. God's h o liness is undiminished. Instead, 

righte ous behavior is analog o us to o ne who minist e r s t o a 

Ki ng. His missi on is t o c onduct h i mself ~ith the appropr i ate 

protocol whi c h consists of a c ts whJ c h complement the l\. J. n g . 

Fo r human i ty, these pro pri e ties are detail e d i n Lhe Holiness 

Code o f Le'l.· i t icus and inc ludes t h e prohib itio n of b· J.ng, 

cheating , and s wearing f alsely . 

The Si fra jnterprets these commandme nts as 

interrelated se ri es of events . 

You shall not. steal , vo u shall not deal 
deceitfully, you shall not lie against your fellow 
man , and you shall nol lie in my name. If you 
steal, you will come to deal deceitfully. And if 
you deal deceitfully, you will eventually lie. And 
if yoN lie, you will come to s wear falsely in my 
name. 

II Sifra, 75. 
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There a r e two ways in whi c h to expla.in Lh1s M1drash. T he 

first is lo take a specific e\'e n l and s li ow how i n t he end , Lhe 

offender will c ome lo la ke a false oath. For exampJe, suppose 

X steals fro m Y. X will come to deal dec eitfully 1•ith r 

through being evasive. Eventual ly Y will sense lhis deception 

and ~ill confront X. X will Lhen J ie-. Y 1.iil l t.. hen bring X 

before a co urL where the latter 1-dl l be co mpe l led t.. o s wear 

falsely because of hi s pre~1ous a ctions . The h ou s e o f ~ards 

eventually coll a pses . 

Ano t h e r r ender i n g o f th i s H i d rash i s that. i t d e s c r d1 P :$ 

the human personal i ty that has e mbarked on t h e slipper~ path 

away from the state o f h oli n ess and towards its opposite , 

desec rating God's nam e . It leads from stealing to d eceit to 

lying and finally to even being false lo God . The person 

mo,·es farth e r f r om honesty a ri d in l eg r 1 ty 1.·hjc h cul minates 1n 

invoking God t.o further h1s owu wrongful cond uc t. 

The Pssential f eature o f this process is intent ion. !::~ch 

o f the acls lnvoJved, stealing , deceptio n , lyi ng, and 1nv u k 1n g 
I 

God's nam e to attes l Lo a fa lse matter, a re d eliberate . With 

regard lo Lh is last element, one might t hink there is a 

possibility o f a l oophole, wh ich would be l o swear i n o n e o f 

•, 
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God's other names, ra.lher than "tht? 
" t ~ 

tetragammeton. · · 

Sj(ra rejects th1c; pos]\1011. 

You sh a 11 no t s ;.,-ear fa 1 s e 1 " b Y m v name : W ha l i s 
add i n g ! lJ ~· L h i s Ye rs e I f o r s u re 1 y i L ha s a 1 read y 
been staled "you shal] not swear f n the name of the 
Lo rd your God [in Exodus 20:7J?" 1' !Had this verse 
from Leviticus been o mitted! I migh 1 have thought 
t hat I would only be J iable for violating this 
commandment if using God's special name [1.e. the 
tetragammet onJ. From wh ere 1s it derived t o 
include a I l names I of God I . Scripture teaches r j ti 

th:is \ ·erse> that L~e lermJ 1n my name means an~ 

name lhat I hav e . ' 

The 

The oath is not a le c hn1 cal1ty . Cs.tng any of God 1 s narJ1es f o r 

a false oath con s t itutes A transgress1on. Thus, inten t ion, 

not behavior, is the essence of violating these di c tates; a 

point devel oped in thi s c hapter from Leviti c us. 

The a ct of tak1ng God ' s name as an accomplice 1n o rder Lo 

promo le lhe J rid i \ 1 dual 's ;.,-rong ftd design renders l he act Ft 

hilul hashem . The ~i fra con c ludes its analysis: 

It The Mekhll ta describes lhal the oath was t.o be 
administered lhough the use of the tetagrammaton . Since both 
t h e Mekhilta and tl1e Sifra were edited s u bsequent to the 
destruction of the Second Temple in 70 C . E . , this may reflect 
a respo nse that sinc e 1ts name could no longer be pronounced 
(either because the Temple was destroyed o r because no one 
actually knew· ho..- to pronounce it I, the commandment againsl 
s~ea r ing falsely no longer applied. Jt may also support a 
lhesis that the Sifra "'as compiled after the Mekhilla sinc e 
the latter relies on the oath's administration by t h e 
tet r agrammeton while the Sif r a does 1tot. See Lauterbach, 
Mekhilta de-rabi Jshmael, p.122. 

13 The m1drash ic- issue is that Leviticus 19:12 appears 
r edu ndant in light o f Exodus 20:7. This would contradict the 
principle that there is nothing extraneous or arbitrary in the 
'T'orah. Ben Bag Bag states in Avot 5: 22 '' Turn and turn it (the 
Torah) for everything is in it." 

i< Ibid., 75. 
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The 

And ~· ou profane the name o f ..''our Lurd: !This 'erse 
1s teac hing I that a false qfilh is a h1lul hashem, a 
dese1. rat 1 on of God's name. · 

inlenl1onal desecration of God's nami:> r enders the 

jndi\id11al unhol~· and al the same Lime places lhe Al mii;hl~· and 

t h e purpose of c reat:ion as a mo c- ker~ before humanity. A\ 

placing lhe intentional false oalh in the c ategory of a hilu l 

hashem, Sc r 1 pl Lire and the S1fra a r e emphasizing the 

seriousness o f the transgres s ion. 

To s11mmar1ze, Lhus far we ha\e sho1.·n that the c rime o f 

swear ing falsely IS ser1ous, "·helher intent iolH'd o r 

unintent1 o na l. I t s ' 1 o l a t i o n has a n o n t o l o g J c a l e f f e c l iri 

that it renders one unhol..''· For unintentional violations, lhe 

rem e d ~· 1 s con f e s s i on , o f f e r i n g , and re s t i tu t i on . But its 

inten t lo n a l l rans g re ss i on render!': t he act a hi 1 u l hash em , a 

desec:rati o n o r God ' s name through which no immediate relief 

appears a'a1lable. 

The Perjurer i s Lhe Mo r al Equivalen t of a Th ief 

Given the halakhic Jmpac t o f a hilul hashem, il is 

i mp o r·tanl lo consider the psychological dimension of the 

perjurer and its i mpact on h1 s community. The parallel drawn 

is lo the scr1ptural treat.menl o f the thief. The perjurer 

desecrates God's name in a public forum, by attesting lo a 

fa lse matter. In a sense, he is a thief wh o commi ts his c r ime 

secretly. Like the thief wh o sLeals when no one is able to 

15 i 5. 
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i..•ilness his crime. the per j urer also stea l s be c allse he thinks 

no one ¥.·ill contradj c t o r r c fnte his test imo n~ wl11 c h h e kn o w!'; 

is false. Th1s arg 11ment i s s uppo rted bY the .~lekhilta' s 

analysis of Exodus 22: 6 1n which it describes the mind-set of 

the th1er. 'E 

when a man 
safekeeping 
house 1

1 
j f 

double. 

g J \'es money or 
whi c h are t h en 

the thief is 

goods 
stolen 
c aught, 

L u a II 0 L he r f 0 I ' 

from the man's 
he shall pay 

The Mekhilta impl1 c 1th· equaL E>s Lli e p e r ju r e r 10 li e lhH" f. lt 

begins its anal~·sJs by contrasting Lhe d1 fferenl ps~·c l1olog1 c a l 

states of the Lhief and the robber 1<.· 1 th the J..Je11fllt:-· more 

severe upo n the former than the latter . It. n otes that 1f Lhe 

th i e f i s f o u n d , he mu s t pa y do u bl e t he , . a 1 u e o f 1-. ha L he s Lo l e . 

Ho1vever, a robber does n o t pa~· s u c h a rPnal t y. Rh e t o r I c a l 1 ~· , 

it asks: 

Wh:.· is Lhe Torah more se\ere .. 1n lls LT'ealrnellt o f 
the thie f t h an of the robber ?·' 

The ~1ekhilta c ite s a mashal (parable) atlributed t o Rabli1 

Yochanan Ben Zakai, the founder of the rabbinic c o mm unity at 

Ya,neh. 

16 The r eader should note that Exodus 22:6 is within the 
context of the main exegetical Yerse which deals wilh the law 
o f partial a dmissio n where the indivi d ual is allowed to t a ke 
a )lt' oath. 

I 7 Tan akh , 119. 

Horowitz - Rabin, Mekhilta de-rabi I shmael, 299. 
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The robber treats equally the 
Mas t e r . Ho .,.,.,eve r t he t h i e f fa v o rs 
his M astP r. ·~ 

ser\'ant and his 
the se r\'ant o,·e r 

R. Yochanan ben Zakaj exp lains Lhat the Lhief at ts as if God's 

e;.•es and ears neither hear nor see lhe Lh1ef's transg ressi on . 

T'h.e thief .,.,· rongfully believes that God simply does n ot take 

note of his actions. Three proof-texts are fur n 1shed; Isaiah 

28:15, Psalm !:i--1:7, and Ezekial 9:9 - 10. The ci tati o n from 

lsa1ah p r o\ ides: 

Ha : Those .,.,ho would hide thei1· plans deep from the 
Lo rd ' Who do thei r work in dark places and sax

2 "Who sees us, who tal<es n ote of us? I sai ah 28:15 

The passage from Psalms requires co ntext whu.: h is 

provided in the three sentences whi c h precede the a ctual 

c i tatio n found jn the Mekh1lta. 

(1) God of ret ributi on , Lord, God of retributi o n 
appear' !2l Rise up, j udge of the earth , give the 
arrogant their desert s' !3) How long shall the 
wi c ked, () Lord, how long shall the wi c ked exult, 
shall the~· utter i n solent speech, and shall al l 
evildoers 'aunt themselves ? (5) They c rush Your 
people, (.1 Lo rd, they afflict Your very owni they 
k i l I the \, idoi. and the st ranger; they mu r der the 
fatherless, ( 7), th1nk1ng, "T he Lord do~.s not. see 

H lj 

i l, the God of Jncob does ri o t pay he ed. • 

The Psal mi st is appealing lo God to La ke action against those 

who seek lo destroy Israel. Those . .,.,·ho u tter " jnsolent speech" 

are also cha racter ized as .,.,·icked. They e rroneously think that 

13 Ibid., 299 . 

zo Tanakh, 676-671 . 

21 Tanakh, 1220. 
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the God o f Jacob does n ot pay attent ion t o 1 t and thus den~ 

God's omn1sc1en ce . 

L 1 ke~ ise, Ezekiel co nfro nts God Jn l h e T e mple rega rd ing 

t he latter' s orde r l o kl 11 those who co mm1tled 

abom1nati o ns i n J e r usalem. God responds: 

thal 

181 The i niqu i ty of the Houses o f Juda h and Is rael 
is ve ry g r e at, t h e land ts full o f c r i me and the 
ci ty is full o f co r ruption . (9) For they s ay, 'The 
Lo r d has f o rsaken the lan d , a nd the Lor·d does not 
see . ' (10) I, ir1 t urn i.· 1) 1 shm• n o p•ty or 'ii 
compassio n ; I wil l gi¥e lh e m the ir rieserts . · 

R. Yo c hanan's analy s i s a n d proof- texts s upport a thes is 

t h t- r e exists a stron g analog~ b£>lween the 

characte r1 zat ion of the thi ef under this rabbJ n 1c model and 

the o ne wh o s wears fal sely. First, in each of the se 

c itat i ons, thoug ht and speech cons lilute the essenc e of the 

transgress ion. ln I saia l1, ll ls the e\· iJ des 1qn in dark 

places wh e re lhey say .. wh o sees us, wh o take s n ote of us?" 

According Lo the Psalm1sl, it lS lhe i nsolent spee ch that 

incu r s God's ~ralh. From Eze k tel, it is the co rrupt i on hat 

has infe s ted the ci ty where the co rrupt say, "Fo r the Lo r d has 

forsaken t h e Land , t he Lord does not see . Both o f t h ese 

elements, evi l de sig n and s peec h, are p r ese n t when one 

i nten tio na lly proffers f alse t es timony . His condu ct i n both 

speech and behavior make the statement. , "God does not see what 

[am doing. " 

22 Tanakh, 903. 
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But there 15 o n e element ahsent i n the lhief that 15 

present in the o ne who lakes a false oatn in open courl. The 

latter is done in a public f orum. This eleme nt, absent in the 

thief, renders it a hil ul hashem and will create a l heoJogical 

dilemma: whether God will for-gi,·e such a tr ansgression during 

the lifetime of the perjurer even 1f he repents. 

The Oath, Hi )u] Has hem a nd Repen~ance 

An open l ransgress1on of God 's name, as has been shoi. n 

thu s far, is a se r ious of f ense . The Mekhilla and parallel 

passages in the Talmud sug gest that such a crime will not b~ 

forgiven by God until death. This possibi li ty , that God will 

n ot forg ive an intent ional false oath because it constjtutes 

a hilul hashem, presents a fundAmen tal c hallenge Lo the Jewish 

noti on of repentance in whi c h alJ infractions again~l the 

Almighty are f o rgiven on Yorn Kippur . This difficult\' is 

ill um i n ated in two passages. One is from the Mekhilta. The 

other is frorn lhe concluding H1shnah from the Talmud Yoma . 

Within the conLexl of this dialectic, the esse n ce of the h 1lul 

hashem, a public display of arroganc e agai nst God , will be 

examined. 

The author(sl o f the Me kh il t a were trou bl ed by the phrase 

"fo r God will not acqu1 t the one who takes God's name in 

v a i n. '' (Exod us 20:7) I f the verse is taken lite ral ly, then o ne 

wi ll remain guilty forever. God simply does not fo r give the 

o n e who violates this commandment. Such a pos itio n is 
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di st u rbi ng from the rabbini c pe rspectiv~ where r epen l a n ce and 

a t o ne ment are c onsidered i\ \a 1labl e ln e'·e ry inS Ll'\nce. 

Pe rhaps for thi? reason , t he Mekhilla analyzed Exodus 

20:7 in conJuncL10 11 w1Lh E;...odl1S 34 : 6-7 . The Jatter reads : 

The Lord: the Lord'. a God rompassionaLe and 
gracious , slow Lo anger, a bound i ng i n kind ness and 
faithfulness , extending k i ndness to the thousandt h 
generation, forgiving i niqu it y , transgression, and 
sin; yet He does n ot. remit al l puni s hment b u t 
visit s the ini quity o f µarents 11pon chil dre n and 
c hildren's z~hildrc n upon the third a n d fo ur th 
generat ion . ~ 

The ,·erse contain s the verb " nakeh " (acqu i t ) wh i c h is in Lhe 

in f i nit ive absolute . T hus, it appears t.hal God f o rg i ves 

iniqu ity, t ransgre ssion and sin. On the other hatid, l \, 

co ntains the f inite form o f Lh1s ve rb ''Jo yenakeh" ( he will 

n ot acqull) to 1nd 1c ate that some transgressions may persist 

Lhroughout generati o n s . The a1ithor o f the Mekh 1l t a co n c ludes 

Lhat re pen lanc e is the determinative fa ct or in God's 

forgiveness. If the one wh o commi ts the t ransgres s]on 

r epents, God will µ·anion . 1 f l here is no repentan c e, t hen 

there is no pardon.~~ Thi s reflects the t radiUonal Jewish 

po? il ion o n sin and r epe ntance . 

Howe~er, the Hekhilta limits the e ffi cacy of repentance 

wh e n it. involves a profanation o f God' s name. 

I f one has profaned the name o f God and repents, 
his repe ntance c ann o t leave the c ase pending , 
neither can the Dar of Atonement bring him 
forgiveness, nor c an sufferings clean se h im o f hi s 

Z3 Tanakh, 1 39 . 

Horo~itz-Rabin, Mekhilta de-rabi Ishmael, 294. 
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guilt. But r epent.anc e and the !Jay of Atoneme nt 
both c an merely mak e t h e ma tte r pend. And the day 
of death with Z~he suffering p r eceding it completP 
the ato n e me nt. 

Th e s c ri pt 1JraJ bas is for t his asser t.to n is de ri ved t' C' O lll 

Samuel 3 .14 and Ezekiel 37.l~ . Acco rding to the Boo k o f 

Samuel, Eli, a pr i est at Shil o h, had two sons , Ho phni a nd 

Phinehas. The Oible descr ibPs t h ese two as scound r els wh o 

treated thP o ffer i ngs b r ought by rs rae l with con tempt. Fo c 

this reason , they were despise d by the people . i n addit ion , 

they laid with wome n o f tJl-repute at the Tent. of Meeting 

whi c h housed t he tablets of Moses. Eli argu ed wi th them, "i f 

a man sins against a man, the Lord may pardon h i m; but if a 

man o ffend s against God, who ca n obtai n pacdon f or h im ? " When 

they igno red t heir f athe r' s admoni tion, God tol d Samuel : 

And decla re to him (Eli l that I senten ce h is 
h ouse to e ndl ess p uni shment for the i n iquity he 
kne w abo ut - h ow they c o mm i tt e d s acrilege a t will -
a nd he did not rebuke them. Ass uredl y , 1 s we ar 
co n c ern i ng t he house of Eli that the iniquity o f 
lhe house of Eli w~ll n ever be e x piated b y 
s a c rifi c e or o ff ering . 

This proof-text s ubmi ts that t hose acts which are d:irec tly 

offen sive to God, such as lying with wome n o f ill - r e pu te i n 

the san ctuary or moc king the o fferings o f t he c ommunity to 

Go d, a r e not f orgiven thro ugh s a c rifice or offering. T h ese 

a cts c onstitute a desec rati o n o f God's Name . The result seems 

to be an endless form of punishment. 

25 Jac ob z. Lauterbac h , Mekh ilta d e -Rabbi Ishmael: Vol 
lI. 250- 251. 

Tanakh, 4 22 . 
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l'Jtimalely, an unforgiving Gcd is rejPcted by the 

Mekhi l ta because l t ran Lends lha t dea tli ac h ipves c:ompl ele 

repentance f o r profaning God's name. The Mekhi lta invokes the 

messiani c vision o f Ezekiel's dry bone's prophecy. 

And therefore prophecy and say lo them, so says the 
Lord God, surely I will open your gra\·es and lift 
you up from your tomb and bring yo u to the land of 
Israel. And you wlll know, that I, 1n opening your 
graves and l i fl j ng you up from Lhere, am God and 
that you are my people. And I w] 11 breathe my 
spirit into you and you w1\l live and l ~iJl bring 
you t o rest upon your land; and you hno1n· , Lhat

27
as J 

have spoke>n, so will I do, sayeth t.hP Lord. 

Israel's exile fr·om lhe Holy Land was v1e"'·ed by the pr·or•hels 

as Divine Retributi o n for its transgressions against the Word 

o f God. Yel, e\·en in their e _,ile, Eze k iel envis1ons 

redemption. God, r ega r dless of the sin, does not forsa ke the 

community of Israel. Th11s ultimatf' forgiveness and redemption 

will occu r so long as one repents and obse rves \om Kippur. 

The co n c ludin g ~1ish na h from \'oma wh ic h deals w1lh Yorn 

1-;ippur c ha llenges t.he Mekh1lta's understanding o f Exodus 20:7. 

" Transgressions between man and God Yorn 
K1ppur at.o n e s. Transgressi o n s between one person 
and another, Yorn Kippur does not bring atonement 
until Lhe man wh o comm itted the offense will seek 
pardon from his neighbor, And so R. Elazar b . 
Azaryah would d rash on the phrase "From all you 
sins before God, you shall be purified '' (Leviticus 
15: 30); for sins between Man and his Creator -Yorn 
Kippur effec ts atonement .. ,. Rabbi Akjvah stated: 
Rejoice, 0 Israe l ! Before whom may you be 

27 Torah, Nivi'im , Ketu vi m. Koren Publishers Jerusalem 
Ltd., Jerusalem ( 1988). ~Transl. by author of this thesis. 
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purified '.'H Who purifies you'.' Your father "1ho art 
in hea,en, a s lt :is staled <Ezekiel 36:25): And J 
shall sprinkle upon you purifying waLers and you 
s hall be µurified; and as it st.ates i n Jeremiah 
17:13: God purifies Is rael; J u st as the ritual 
balh cleanses one 's sins, so Lo

2
udoes the Holy One , 

Blessed Be He, purifies Israel.· 

This Hishnah posits that o n e who atones o n Yorn K1ppur is 

c~eansed of sins comm itted against God . Rabbi Aki\'a., wh o 

lives shortly aft.er the destruct.ion o f the Second Temple a n d 

w1t,nesses the c rushing of Lhe Ba.r l\oc hbah r ebellion hy Rome, 

proclaims t.o Israel that God i.· 1 l J p11ri fy them , even 1n Lhe 

absen ce of the temple c uJ·t and as proof-texts, r ely on t hose 

prophets wh o wjtnessed t.be destru c tion of the First Temple. 

But the Gemara lo this Mi s hnF,1.h asserts t ha t. o n e who 

commits a hilul hashem .is not forgiven on Yorn Kippur . It 

r eUes on the ahove passage from lhe Me kh1lta bul c ites. a 

passage f rom lsa1ah i nstead of Samuel as it.s proof-text.: 

For t.ht" one who de sec rat es God ' s nam e , repentance 
is insufficient to ]eave the matter pending, Yo rn 
l\1ppur does not at.one for il , n o r does chastising 
purify. Rat.her al I comb ined leave the mat ler 
pending and death cleanse s lhe person of the guilt. 
This 1s s uvport.ed by Scripture. "Then the Lord of 
Hosls revealed Himself to my ears; This iniquity 

2& The word l "lilbD, though Mishnaic Hebrew , is in the 
piel whi c h is an a cl.ive , rather than passive, form. It 
reflec ts a strong, positive act . Thus, a suggested 
t.ranslation may be "before whom you do you cleanse [yourself 
from sin] ? Who is it that purifies yo u ? Your father, who is 
in heaven . .. " 

29 

Al beck. 
The Hishnah, Seder Moed , with Commentary by Hanoc h 

(Jerusalem: D'vi r Publishing Co., 19881, 247. 
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shall ne,·er be forglven unti)o you die", said my 
Lord of hosts." (Isaiah 22:141 

The ful l context of th.is citation from Isaiah c onLains a 

popu 1 ar verse . God has s ummoned Israel lo observe a day of 

alonemenl by lamenting and donning sackcloth. lsrael ignores 

this Divine ex h o r tation and instead celebrates b~ eating meat 

and drinking wine, all the while procla1m1ng: 

"Eat and drink, for tomor r ow we d1e 1
"

3' 

The public display in whl ch a Rociety openly transgresses the 

word of God con st 1 t11tes i ls de sec ration. The Gemara to this 

Mishnah from Yoma de,·e lops th1 s theme by exploring the meaning 

of "and you shall love the Lord, You r God" wilh1n the co ntext 

of h il ul hashem.3' 

That the name of He ave n shall be loved through your 
a c t s ltl1e Gemara fir st describes one whose acl1ons 
reflect h 1 s kno1·d edge of To rah I . . . but the one who 
r eads, s tud lPS , and serves scholars of the Torah 
but does not conduct his business affairs with 
honest~ and h1s word s are not comforting to h is 
fellow-man, what do people say about hlm? Woe to 
the one who stud1ed Torah and woe Lo his father 
and rabbi \..ho taught him Torah for they SE>e how 
crooked his actions and how repulsive hi.s ways. 
And about such a person, Scripture states ''fBut 
when they came lo those nations , they c aused My 
hoJy name to lie profaned, in that it was said of 

JO Yo ma, 86a. This aspect of the argument appears 
nearly verbatim i n l he Mekhilta. For a comparison, see 
Horowitz- Rabin,Mekhilta de-Rabi Ishmael, H. A. Horowitz and 
l.A. Rabin,, 227. 

l l Tanal<h , p.660. 

32 De u teronomy 6:5 provides in full: ''And you shall 
love the Lord, your God, with all your heart, with all your 
soul, and with all your might. 
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themj "these are the people of the Lord~ .. yet the y 
had lo leave His land." (Ezekiel 36:201. • 

The hilul hashem is not lhe act of co rruption by 011e "'' ll o 1s 

learned i n Torah. Rat he r , i l i s l he p e r c e pt 1 on h y o l he r 

people that one, who represents Torah, has nu l lified its 

intent and therefore deserved o f punishment. Jt also 

challenges God lo inflict punishment whi ch, if il does pot 

co me, will cause othe r s to be led astray. 

The vjolal ion of a c ommandment ,,.,,f1 jc h falls int o lhe 

c ategory of hilul hashem thus has two elements. One is tbat 

il violates an express dec r ee of the To rah. Second, il occt1 rs 

tn a public forum through which the obse r ver co n c ludes that 

God J.S powerless. The commen t by Rashi illuminates this 

point: 

In that it was said of them, this is t he nat ion: 
This verse is desc r1 b1ng the essence of the 
desecrating a c t . Just as an important person 
commits a transgress ion and punish ment befalls h1m 
and everyone exclaims [look] what has happened lo 
him, so loo one sees the evil that has b~rallen the 
righte ous and lhe 1.:ise as

31 
it states "and they 

desecrated my l1oly name . " And what is this 
desecratior. f Upon seeing these people of God 
djspersed among them, the gentiles s ay that God is 
not able lo save them. He n.ce, the name of heaven 
is desecra ted and his gl ory diminished because they 
attribute the befallen state of Israel to God's 
h e 1 p 1 es s n es s 

3
• r

3
i the r than an a c t o f D i v i n e 

re t r i bu lion) . ~ 

33 Yo ma , 86a. 

The wise and the righteous of subsequent generations 
suffer punishment from God because of the hilul hashem of 
their ancestors wh ich lead to t he destruction of the Temple 
and the diaspora. 

Ibid., 86(a). 
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To summar ize : The r e is a di fferencP between one 1o.•ho 

swears falsel~ thro ugh negl tgence and onP wh o does s o 

i n t e n t i o n El 11 ~· . As to L he f o rm e r , Yo m I; i pp u r , whe n c o m b 1 n e d 

with co11fPssio n and o fferln g, will entirely alone for he 

'. s i n . But the inlenl1on al violation c on$t1tutes a hilul 

hashem whi ch c anno t b e fully al r1 ned f o r 111 o rae's l i fetime. 

Ultimately, death i..ill c ompleLe it and lar1ng redemption. 

Pe rhaps fo r· th i s 1·eas.c) 11 1 thC' Mekhilta 11r·ges o nP 11 0 \ t o s wear 

al all f or only God kno1o.· s whf\l 1s jn LhE> ltear t ; a God who 

becomes a judge wh o wil l no t f o rgive the one who takes the Hi s 

name jn vain during the lifetime o f the µPnJte11l. Instead, he 

shall r e ma in unholy. ' r 

R. THE SCRIPTURAL DERIVATION FOR THE 
PA RTI AL ADMISSION : EXODUS 22: 6 - 8 

lnLroduclion 

The dcri v l'll1 o n o f' the law of admission 1s from Exodus 

22:6-8 whi c h deals with th e relationship c r eated by a 

An implication of the h1lul h ashem con ce pt is that 
iL has the poLentiaJ Lo con firm the argument o f Lhe g nos t ics: 
God, after c r·eating heaven and earth, is no longe r concerned 
wi th it . Thus, God is nol goi n g to i n t.e r vene in the affairs 
o f his "c h osen people" o r a n yo n e e l se for that matter. It is 
theor ized by h ist.orians that much o f t he li te rature o f the 
tannaiti c and a moraic peri od was a polemi c against gnostici sm. 

S in ce the de s tructio n of the Second Temple, as Rabb i 
Akiva indicates, c omplete ato ne ment is effe c ted o n Yorn Kip~ur 
through prayer and repentence . 

Horowitz-Rabin, Mekhil ta de-Rabi Ishmael,, 2 27. 
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bailment. l\t first glance, these passages seem irrelevant to 

t h e bara1la o f R . Hiya. Ho we\·er, Lh ree important pri nciples 

will be established . F i r st, a bail ment is a r elationship of 

trust. When a suspicion a rt ses lhal undermines this ele ment, 

t h ese 'erses suggest a mechanJ sm for the r esoJ ut ion and 

resto rat ion o f t he under lyi ng associ ation . The d1ff1culty is 

t ha t Lhe le nder-borrower r elatio n shi p JS n ot exp} icitly 

cove r ed by this passa ge ThuA, the fi r st Lask is t o 

demonstrate Lhal an adequate level o f si mil arity e xi sts 

betwe e n ba 1l ment s and loan s suclt lha t the talle r should also 

be subject to Exodus 22:8. 

The exegesis o f Exodus 22:839 wi ll show lhe fo llowi n~ : 

First, the a nalogy bet we e n loans and hailment will s upport the 

ra bbi n ic und e rstanding lhal th e f ailure t o repay a l oan wotild 

co ns ti t ute a trespass o n another ' s property. Seco nd, a 

signi f icant s h i ft f rom anc ic:>nl foru ms f o r el1c.iti ng t r uth 

occurs . The Mekh1lLa " ill r eject a s uspe cted practtct:'! of 

consu lti ng oracles for d e l erm1n1ng the truthfulness nf an 

i nd ividual . Jn 1 ts place , the- Me kh ilta wi 11 t nL e rpret l h e 

wo rd "eloh 1m" to refer to jud ges and thro ugh a g eze ra s hava, 

it will empower lhe court to admin1sler an oath Thus, 

instead or utilizi ng divinatJ o n, the r espons 1bil1ty for 

For purposes of c lar ity [Lh o ugh the full citat ion i s 
within the body of this wo rk), Exodus 22:8 provides "in all 
charges of misappropriation - pertaining to an ox , an ass, a 
sheep , a garment, or any other loss , whereof o ne party 
allege s , "This is it" - the c ase of both parties sh al 1 come 
before God ; he wh o m God declares guil ty shall pay double t o 
the other. Tann akh, 119. 
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determin1ng lhe lruU1 of a matter comes to rest w1th human1t ,,. 

Third, the render1n~ of the phrase "lhis is it " is the sourc e 

for the doctrine of par·tial admission which g)ves rise to the 

impositJon of the oath . A Mish nah and supporting commentary 

b~· Rashi, taken from Lhe Talmlld Shavuot, 1--· lll cn•sudlt7e this 

the analog~- between the Joan and bailment. 

Fina l ]:.:, ar1 important element , not present in eilh Pr the 

baraila or the Gemara c>f !!a'a ~letzia, is rlis c- erned fiom dns 

passage. There exists an o bligati o n Lo accept t hP oath of Lhe 

litigant by the othe1· 
r 

party . 

p r imary goal of the scriptural 

This s1115gest s that t.he 

1ligation proc ess is t.he 

restora tion of the relatjonship from one grounded on suspi c ion 

and doubt Lo one of trust. Though important, a secondan· 

purpose is Lo resoh·e the undPrl~·ing disput e- in the absence o f 

independent evidenc e. 

We turn now lo the first goal of our discussion of these 

verses; t o demonstrate the co rrelati on bet we en a bailment and 

loan. This is a ne c: essan endeavor be c ause Lhe ' ' alidity or 

the methodology con t extual depends upon demonstrating thaL 

scriptural supµorl for midrash ha l akah is not arbitrary o r the 

res ldt of a strained or forced-r·eadtng of the te.xt . lnstead, 

It should lie noted Lhal s u ch terms as "adversary" or 
opposi ng sides'' do not adequately reflect the s c rip t ural o r 

talmudic c harac terization of their relatio n s hip of Lhe 
litigan ts in court. The term which is used by t he Talmud and 
later commentators is i :rn wh ic h connotes fl'iend. T h is is i n 
keeping wi t h the scriptural re quireme nt that wh e re t h e 
defendan t takes a n oalh , in the absence of other contradictory 
proof, the plaintiff is to accept it. 
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the ve r se in its fu l l context clarifies lhe i nterdependency 

betwee n the two sets of Ja~s. 

The Legal Analogy Between Bail me n t a nd Loan 

Ex o dus 22: 6-8 provides : 

( 6) Wh e n a man gives mane~· o r goods to another for · 
s afekeeping, a!ld t he y are s t olen from the man ' s 
h o use if the thief is c aught, he s hall p a y 
double i ( 7 I 1 f the thie f is not cau g h t , the o wner 
of the house shal J depose be f ore God th at he has 
not lai d hands on the other' s p r ope r ly . (8) In all 
c harg es o f misappro p r iation - pertai11ing t o an ox, 
an ass, a sheep, a garme nt, o r a n y oL her loss, 
wh e r eof o n e party a'lJeges, "This is ll" - the case 
of both parties shall come bef o r e "elohim": h e wh om 
" e 1 o h i rJ" de c 1 a re s g u i I l y s ti a 11 pa ~· do u b 1 e to the 
other . 1 

A spec ifi c procedure must be f ol lowed Jn o rde r to 

constitute a bai lme n l . On e , the baiJor must deposit lhe 

a rt icle i.·i th the bailee. Second, he mus t slaLe to the bailee, 

''her e it is , g uard thi s l'l.rti cle f or me . If t h e b a i l or's 

1 angua.ge is in f o rmal ( for exampl e, i f he state s "keep an eye 

o n it"), then the bailee is exe mpt from l iab i l ity . IZ 

In order fo r a cl aim based on a viol ati o n o f this passage 

Lo b e heard by a ra bbi n ic co urt, ce r tai n requi rements must be 

me t . It mu s t be s ubject to measu r e me n t, such a s weighing o r 

count1ng. Rabbi Nat.an defines fl • H mon ies to include t h ose 

amount s wh ich have been set-aside f o r tithing. By fo cusi ng o n 

the Hebre w lis hmo r, Rabb.i Nat.an expands t he d efinition of 

Tanakh , 119. 

Laute rbac h, Mekhilla de-rabi Ishmael: Vol ume 3 , 113-
114. 
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monies and vessels'' t o inc lude any o b ,iect wh 1c: h C'ou)d be the 

•' sub j e c t o f a ba1lment. 

In summary, a bailor ( the one who deposits t he i t e m) and 

ba1lee (the one i.·ho ac c epts the item for safe - keep1ng) ha\' e a 

relationship based on trust and a firm understanding. The 

bailor seeks protect ion of an article which ha s real ,·aiue to 

him. The language whi c h c reates the legal relationship of a 

bailment is unequivoc al and the item is ident1f1ab]P, Al I ~ r 

these factors, trust., understanding, s pec if)c1t~ , and a 

t r ansfer o f the item i nt o the physi c al f'ossession o f the 

bailee, must be present beforP a disputed c laim which arises 

f r orn this relationship may be brought before a co urt. These 

same elemenLs must exist in the lender-borrower relationship 

in o rdPr for tlie halakhah , whi c h r esulLs in the imposit.ion of 

an oath by a court, to apply. 

The Duty To Loan 

In this same c hapter from Exodus, the req11irement of 

lending lo those in need is provided. 

( 24) If vou lend money to HY people, to the poor 
among you , d o not act to\\·ard them as a creditor: 
exact no inte r est from them. 125) If you take your 
nejghbor ' s garment in pledge, you mu st return it to 
h im before the sun sets; (26) it is his only 
clothi ng, the sole coveri ng for his skin. In what 
else shall he sleep? Therefore. if he c ries Rut to 
Me , I will pay heed, for I am compass ionate. 

Horowitz-Rabin, Mekhilta de-Rabbi Ishmael, 298 . 

Tanakh, 120. 
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The Mekhilta makes emphativ Llae ob] 1gat ton lo lend mone~· to 

those in nt:>ed. 

R. Ishmael stale>s: E\'er;.- "'if" Lhat IS 1n the Torah 
renders I such a command ] perm1ssl'e IA person may 
either choose lo fulfill its d1 c LaLes or because of 
h1s o i..·n c h oice o r action, ma~· be sub.1ecl lo il~ 

dictate. For example, the one who uniratentionally 
swears to a falsehood is then obl1~ated to per f o rm 
ce rtain acls] ex cept in three circ11msta nces , o ne of 
wh ic h 1s this commandment. 

[The Hekhilla c hallenges this sl~Le menl o f R. 
Ishmael J You sa~· I that the "' .. : 1· 1 plural I erm) "if 
yo11 loan moner" render-~ it an obl l~aLion. Perhaps 
it does not,., Rather ILhe phrase! 1$ perm1ssive. 
Scripture provides al I Deuteronomy I 5: 81 "thou 
shalt surel,· lend him '' in order to render th.i!" 
milz\'Ah obli.gat o r:• and n o t permiss1\c.~: 

The full text of lhe Oeuteronomv c1tal1on supports R. 

Ishmael's 1 n le rpre tat .ion that 1 f someone see ks a loan, ~·ou 

must lend him funds. Deut~ronomy I 5: i-8 slates; 

17) 11, ho we'l.er, there is a needy person among you, 
one of yo11r kinsme n in any of yo ur settlements in 
the land that tlae Lord your God 1s g1ving ~·ou, do 
n ot harden ,·otir heart and shut vour hand against 
your need~ kinsman. 181 Rather, you must open your 
hand ftl'd le>11d liJm suff1c1ent for whatever he 
needs. 

Therefore, lhe ler1der 1s required lo loan mo ney Lo one in 

need. He c annol refuse "itlaout comm 1 tL1ng a transgression. 

The Sif re' s remarks: 

Do no L harden vou r heart; There 
will be in diffj c ulty whether you 
not shut vour hand (your heart): 
that stretch forth their hand 
Against 
derived 

\"OUr 

that 
need' kinsman: And 
if ~·cu open once, 

are people that 
give or not. Do 
There are people 
then close it. 

from where is it 
you a re to open 

( 5 
Horowitz-Rabin, Mekhilta de-rabi Ishmael, 315 . 

Tanakh, p. 299. 
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lyour hand) even o ne hundred t.i mes '! r Scr1ptu r e 
teaches for you must ope n vour hand. You shall 
lend him: We give to him repeaLedly and we col lect 
J t, these are the wo rds o f R. J udah . Bul Lhe Sages 
fprovide}: We say t o him, ''i n lhe fur;Jr e we will 
co llec t it only lo pal'Jfy his mind . " 

The ethi c al values illuminated in this passage are a s t atement 

against the comp lace nc~· o f human nature t o the poor . Yo11 RrP 

c ommanded Lo give, even though poverty wil l co nt i 11ue. The re 

i s an i mmediac y l o le11ding f o r the oppo rtunit y 1s lost 1f lhe 

mome nl not seize d for Lheir hand quickly c l o~:;es o ut o f the 

embarrassment su ffered by lia\ 1ng t o ask . And JUSl AS y o u give 

to a perso n who js 1n need o nc e, sure l y you should rxtend 

you rse lf o n e hundred times. The obli gat1 on is end less . 

The legal righ t to con sider it a loan indi c ates a dispute 

be tweer1 R. Judah and the Sages. R. Judah's remarks refle c t 

re J a t 1 on sh 1 p g r o u n de d 1 n l e g a I i l ~· , f o r he one l o a n s l he m n n e y 

has the right a nd expec ta tion t o co llect it. 

suggest t ha t the cha racter1 zalion o f t. he transacl1o n as a loan 

is donP onl y t o pacifv the bo rro wer in order lo p re se r ve his 

sense of dignity and mutual1ly. Thus, t.he lender should 

c onsider c arefully the pursuit o f a legal remedy in the e ,·ent 

o f non-pa~· m e 11t. The duty to lend should nol c reate the 

T he infinitive absolute for m in the Hebrew nn~n n1n~ 
is inte r p r eted by t he Sifre to i ndica te a repetitive 
obligation. 

Sifre debi Rav, 98-99. 
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aut.omati c e;-.pectatton of repaymenl . ThP halakhah 

follows R. Judah. 

T hough establishing the obligation t.o loan monies wilhout 

i nterest, Exodus 22: 24 , el. seq. is silent on remed1es where 

the debtor has fajled to repay. Ho\\•ever, from Lhe above, Lhe 

same elements present in the case o f bai lment are found in the 

c ase of the Joan. The lend er trusts the borrower that at some 

point he \\' 1 l I be reµairl because even from the Sages 

perspecti\e, it is the borrower who wishes Lo LreA.L this as a 

loan so thal fro m the outset Lhe r elationship will ha .... · e an 

element of mutual respect at least in t he mind of thP 

borrower . There is an overt express1on that concretizes Lhe 

understanding in Lhe borrower's mind that there is the 

expectation of and r ight of repayment to the lender. A 

s pecific sum o f money is transferred i nt o the possession of 

the borrower from the lender. Finally, a dispute arises 

through the denial as t o the amount o\\·ed such that the lend e r 

suspec ts a misappropriation as evidenced by the borrower's 

refusal Lo pa) the balance c l ai med . Thu s, the lender-borrower 

relat io nshi p is scripturally analogous to that. o f Lh e bailor-

49 This position might. be evidenced by such statements 
to the borrowe r as " I know you ' 11 pay this bac k whenever 
you're able to" , "don't worry about it, when the time is right 
I know you'll pay it bac k, " "o r you don' t have to sign 
anything , I know yo u'l l tak e c are of it whenever you' re bac k 
on your f eet. 

50 For an extended disc ussion on tne 1ssue of loans t o 
t hose in need, see Bava Metzia, 3lb. 
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bailee such that the pro visi o ns o f Exo d u s 22:8 sho1dd ar1-J l .r. 

We no~ t urn t o the rabbinj r e xegesis of t h is piv ot al \ e rse. 

Co n ce rn i ng All Matters of Trespass 

This analogy be t ween loans and bflilmenls i s furlher 

sup ported by the MekhilLa's exegesis o f the o pening phrase 

··conc erning all matters of trespass ." The overall sl r u c lure 

o f the verse invo kes lhe h e rme u eut1 c pr1nc iple o f k ' lal 

• 1 
u'phral u'klal. ~ The Mekh1Jta s tat.es : 

Co nce rning Any Malter of Trespass: IL is a general 
statemen t (in its descriptjo n o f i tems); con cerni n g 
a n v ox, donkey, sheep , or c lothing a r e spec ifi c .. . 
o r any other l o s s is a general stateme n t . Sinc e 
the pattern i s general, specific , and the n general, 
o n ly items whi c h share the c o mm on element l i sted in 
the speci fi e d items can be i ncl uded ( within the 
rubric of Chapter 22 : 8) . The el emen ls common to 
eac~ a re that t h.ey ~r~l personal properly and not 
subjec t to s ec11r 1 ty . 

~I The term k'lal u'phrat u'klal l iLera l ly me ans 
gene ralizati0n, deta il , a nd g e neral i z aUon. Where a 
Sc r1ptural verse beg i n s with a gene ral statement , f ollowed by 
a detail Ust of iLe ms , and co nc ludes with a g e neralizatjon, 
o n ly i tems wh ich have the same elemen t as those co ntained in 
l he detailed statement of the ve rse , are s ubj ect to th e 
scrip t ura l mand a le whj c h follows. For a more exte nded 
djsuc ssion , see Chapte r 3 . Stei nsalt z , A Re feren ce Guide, 153 . 

52 Horowitz-Rabin, Mekh ilta de-rabi Ishmae l , p.301. As 
an aside, this analys is is the basis for the halakhah i n whi ch 
a lorailtic oath <one which uses t he tet. ragamme ton ) is not 
invoked i n a c la im based on real estate. 

53 I t s hould be no ted t hal personal property in mo dern 
l aw c an be the subject o f s ecurity ag r eements, so l ong as 

..¥Specific statutory requirements a r e met (See Arti cle 9 of 
'. the Uniform Commerc ia l Code , adopted in all 50 States ) . 

However in comm on law, security agreements wi t h respect to 
such c hattel was not originally r ecognized. Only land could be 
subject to suc h an agreeme n t . 
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A specific jnterpre ta l ion is made of the term "concerning 

any matter of trespass" i...·hi ch renders it applicable t o R. 

Hiya's baraita . Trespass includes not o nly objects whi ch are 

movable and not. subject lo mortgage, but also monies which 

theoretically could include the fa1 l11C'e Lo repay a loan so as 

to co nst itute a trespass (Jjt , si l\er). This initial exegesis 

gives further foundal ion to the ana l ogy be- tween these Lwo 

legal relationships used tn support lt.e applir-abiJjly o f' 

Exodus 22:8 lo t.he c ase of the lender. 

The Meani ng of "This ls lL" 

In simple fashion , the Mekhilta defines the ambiguo11s 

phrase ill Kli1 'J (lit . "this is iL") as constituti ng an 

admission Lo a part of the clai m of the plaintiff's. I t 

s tates: 

' that one says " this ls 1 t : ,. that l h i s one ( the 
defendant ) stat.es ''this is it." and Lhis o n e (the 
plaintiff) says it is not . From here, the {Rabbis ) 
reason Lhal there is now an arlrnission Lo a pa r t of 
the claim. 

The case of partial admission has now been raised. The 

plaintiff c laims against the defendant that. t h e !alt.er has 

misappropri ated in some fashion an article that belongs to the 

plaintiff. 'The bailee or bo rro wer e]Lhe1· refunds a portion in 

open cour t {or both parties agree that a portion has already 

been returned) and 1n open court, he slates "this .is it'' 

¥ referring to that whi c h is refunded as being the extent of his 

liability. The plaintiff responds, "this is no t t he [entire] 
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c aim. The Sages co ncl 11de that the status of the t ase is 

no~ one of partial admission lo whi c h there exists R disputed 

remainder. 

"The Maller Be twee n The m S hall Be Brought 3efore Elohim: From 
Orac l es to God To Judges 

The relationship of trust which preceded the litigation 

has now Lurned l o one of s1ispic 1 on as represenlf'd hy t hf' term 

"all charges of misapprop r1at i.on. '' The dE. fendant is 11nRble t o 

return the item such that a relationship, once grounded on 

trust, has now turned to suspi cio n. The resoluti o n o f this 

suspicion begins w1tt1 the MekhilLa disce rn i ng lhe meaning o f 

the phrase "the c ase of both i:arties shall come before 

.. Elohim.'' This term " El o him'' is dealt with by the Mekhilta in 

iLs analysis of the same term found in prec eding ver~e. 

There, the Mekhil t.a slates: 

I might have thought (that the te rm "elohim'') 
refers to the urii m and v' lum i m (i.e. o r acles). 
But sinc e (i n v . 8) it states "he wh.om EJohim shall 
co ndemn, .i 1 t .. must refer to judges, for only j udge <; 
may condemn. :J 

The Mekh .iJta may be r efJecl ing a previoLis practice where such 

disputes were resolved through o racles. Perhaps al o ne time, 

t hjs may have been the manner in which c onflicts were settled 

where there was no independent evidence to support the clai m 

One c ould infer that the text means the plai n tiff to 
state 'this is nol the claim in its entirety.' Though the 
actual wording of the text is "this is not it.'' Horowitz­
Rabin,supra, p.301. 

55 Lau le rbac h, Mekh il ta de-ra b i Ishmael: Vol I II , 116. 
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of a party. l n slead, t.he resolution of mi strust , wh 1ch at its 

worst und e rm inf'S a hasi c.: eleme nt ttf'cessa r y for a community o r 

soci ety to fun c tion, has n ow become a human duty . 

There is a theological paraJl e l as well . In lhe 

prec eding seclion, it was establis h ed that after o ne took an 

oath , God became a Judge i n determining ~he l her a fal se oalh 

had been taken inte n tionall y . L,i ke their c o un terpa rt in 

heav en , j u d g es de l e rm i n e l he g u i 1 L o 1· i n no c en c e o f pa r t i e s 

involved i 11 a d ispute and th11 s t he term js appr·opriate. 

A logical consf'quenoe of defi.11j ng i he le rm "Elo h i m" RS 

Judge s would be Lo e mpower them -i.•il h t.he r ig ht. lo administer 

an oath. Howe,·er , neithe r v erses 7 nor 8 explicit l y p r ovide 

for this remedy . Bec ause o f its serious t h eological na ture on 

the o ne hand and the hu man requ ire men l to resolve issues of 

suspicion and mist rust on the other, the authors of Lhe 

Mekh il t.a anc h ore-d t.heir determinati on Lo i mpose the oa th based 

on the h e rmeneutic 1Jrincjp1 e of l h e gezera s ha va (verbal 

analogy) to Exodus 2Z:l0 . ~ 6 

56 See Chapter 3 of this thesis for a de t ailed anal ysis 
of the gezera shavah. Br iefly, a gezerah shavah is a verbal 
analogy used in Biblic al exegesis . If the same word or phrase 
appears in t.wo pl a ces in the Torah , and a c ertain law is 
expli c itly stated in o n e citat ion, then o ne ma y infer t ha t. the 
same law must appl y i n the other cit.alion as well. It is 
often us ed nol only to det e rmine the mean i ng of words and 
phases, bu t to "transfe r entire halakhot from one context. to 
another." Adi n Steinsal tz, The Talmud: The Ste insal tz 
Edi l ion , A Refere nce Guide. ( Random House : New York , 1989 ) , 
150. 
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The Mekh.il ta notes that the phrase " i.;he ther the defe ndant 

has sent f orth his hand" is found Jn both ExodlJS 22:1 and 10. 

The lalte1· , ·e rse provides in fu.J l . 

The oath o f God sha 11 decide between the ti.·o of 
them that the one has not l aid hands o n the 
propertv of the other; the oi.;ner:. must acguiesc e, 
and no res titution shall be made. ~ 

Since both verses contain lhe phrase " that. he has not laid 

hands on the other's property", the halakhi c requirements of 

Exodus 22:10 ma~· be applied c.o E>.odus 22:i. S1nc e an oalh of 

God is the remedy provided f or in Exodus 22:10, o n e may be 

imposed in the c ase "'here a party suspects another of misuse. 

Si nce the same phrase "Elohim" is co ntained in verse 8, both 

its defin ition as "judges" and the remedy of Lhe oath are 

proper co nst ru ctions. 

This c onte~Lual reading, based on the interdependent 

relat1onsh1p bel~een Exodus 22: I, 8, and 10 is concretized in 

the M1shnah from the Talmud Shavuot and developed in the 

supporting commentary o f Rl:lsh1. The ~i shnah pro,· 1des in 

rele,·ant part: 

Concerni ng the oath of litigants: if [the 
plaintiff claims against the defendant] that the 
latter owes $100 and the !defendant) admits to $50, 
the defendant is obligaLed to Lake an oath denying 
li ability on the remaind,f rand is thus rel ieved of 
any further obligation). 

Tanakh, 119. 

Shavuot, 38(b). 
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This Mishnah from Shavuot begins specifically "the O<tth of 

litigants" and is therefore not lim1led Lo one group, suc:h as 

b . ] )~ a a1 ee. Rashi Frites: 

Concerning the oath of witnesses: Thal the 
1 itigants swear on account of Lhe adrniss1ori lo a 
part of the claim as derived from [sc r1plurel where 
o ne stales ''this is il'' (Exodus 22:~1 as well as o n 
lhe preceding [scriptural passage] wherein iL is 
written that " the master of the house" js brought 
before "Elohi m" to determine Lhrou~h the oath 
whether he sent forth his hand. 

Th1s interpretation by Rash i is based on lhe 1·eading of Exodus 

22:8 i n its full context to support o r o derive lhe halakhah 

as articulated in the Mishnah. An;. lili~ant, including a 

borrower, who is charged with misappropriation, wherein he 

stales "thjs is it" in order to ind1 c ate that he admits to a 

part of the plaintiff's claim, is to be brought before a cou rt 

of law f o r the purpose of taking an oa th i11 the absence of 

independent witnesses. &O This Mishnah lhus co nc re tizes the 

analogy between the lender-borrower and the bailer-bailee. 

When the borro.,.·er is t.hen c harged w11.h "misappropriat ion" and 

The previous section of lhe fifth c hapter o f Shavuot 
con cerns the oath of the o n e wh o accepts a depos i L, i.e. a 
bai l ee . Thus, the Mishnah fro m the main passage concerns the 
application o f the oath in the context of general lit.igation 
and includes therefore the lender-borrower relationship. 

The reader will note that the full context of Exodus 
22:10 indicates that there are no witnesses to testify as to 
the actual circumstances under whi c h the loss of the bailment 
was incurred. There, the issue is negligence. Likewise, it 

' appears as if the Mekh il ta and the M ishnah assume the same 
lack of witnesses in the c harge of misappropriation. Such an 
assumption would be appropriate given the parameters of the 
gezara shava. 

60 
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admits to a part of l h e c laim, he is brought befo re the co t1rt 

and lhe oa th administered.~ ! 

The Requi r e ment to Pay Double 

Ho wever, the text slill c ontains an ambi g u:i ly. Exodu s 

22:8 concludes : 

(lo whom t he Judges shaJ J attribute guil t ) sttc h 
person shall su r ely pay double to his neighbor. 

This verse, a cco rding t o the op1nJon o f R. S himo n tn He kh ilta, 

ap{>ears to be in c onfJi c t w it h Le v i ti c u s 5:24. Jt pro\· 1des : 

Or anything that one ha s sworn to falsel y , h e shall 
repay the princ ipal amount and add a fifth part t o 
it. He sh~l1 pay i t to its o wner when he r ealizes 
his guilt. 

The Hekhilta reco nciles t hese two passages as f ol lows. The 

term "double'' 1 n the Exodus verse refers l o two types o f 

payment, rather than amoun l . One is t h e requiremen ~ o f 

restitution. The other is the one- f ifth penalty. One who i:::: 

obligated to pay the princ iple [be c ause of false, even 

j nadverte nt t estimony I regard i ng a d i spute mu st also pay th e 

additional one-fifth penalalty. Bo th verses c over the same 

situation . The cour t has determi n ed that the individual has 

6 I This presumes that there is not 
uncontrovertable, suc h as the testimony 
wit.nesses who can e s labl ish· the entire 
plaintiff's cl aim. In such a case, 
prohibited from testifying. 

62 Tanakh, 119. 

63 Tanakh, 160. 
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sworn fa l sel~· . Th11s, he pays bolh l ile pri n ciple amount a nd 

l h e o ne - fift.h penalty. 

The Requ ireme n t Lo Accept lhe Oalh 

The ge ze ra shava ~hi c h was used a bove allows the 

rema i nder of the ve rse fr om Exodus 22:10 Lo b e read as part o f 

Exodus 22:8. This has the effec t of imparting lhe purpose o f 

the oa lh: to effectuate, if possible , the r e moval o f sus pi rion 

and to r est.o re a relationship wh ich was initiall y based on 

t rusl. Th is segment provjde s l hat o n ce an o ath is taken: 

( 10) .. lhe ownet' mus t 
61 

acquiesce, 
rest.ituti o n shall be made .. 

and no 

As a prelude to t h e analys is of this part o f t h e ve rse, t he 

Mekhil ta s ugges t s that the oath functi ons t.o r estore lhe 

original bond between lhese t wo litigants. The Mekhllla , 

c iti n g Rabbi Na lan , provide~; 

That the
6
fath so ftens t he matt. er whi c h affects b oth 

o f them. 

The ve rb hi l ah mean s Lo sofler1, sweeten; t o soothe, assuage. 66 

An added di mension to t h e o ath is thus intimated by the 

Mekhilta in Lhis rendering: t hal lhe Jurisprudence of the 

To rah is fundamentally concerned ~ith t he restoration of the 

qualitativ e nature of the relationsh ip which preceded Lbe 

litigati o n. In other words, the oath becomes a tool through 

61 Tanakh 1 119. 

65 Horowitz-Rabin, Mekhilta de-rabi Ishmael, 303. 

66 Jastrow, Dictionary, 467. 
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whi c h human relati o nsh1 ps may be preserved o r restored thro 1tgh 

i l s remova l of mis t ru st . 

Th i s theme o f r · e es lab l i sh i n g human l r u s t. as a f l lfl ( L i on o f 

toraitt.tc 5u r isprudencE> is further de,·elo ped in the _tlekhilta's 

interpretation of the ph r ase "and the o wn er shall accep t" : 

And its o wner s hall ac c ept and [th e d e fendant 1 
shall not pav. From here, lhe rabbis hold t hal if 
anyone, upon whom an oath is i mposed, swears, the n 
he does no t pa~' · But ot he rs hold [tha t Lh e p hrase 
he shall a ccept it ) mean s lhat the i ~s 0 1•ner Lake s 
the actual remain s o f t h e ca r~as s . " 

The actual Bibli c al phraAe does n ot ha Ye a direct objec t f o r 

the verb nvl wtd c h genera 1 b· means t o lake o r re ceive . The 

verb can also r efer t o a gift 
,;; 

or lesso n. The Mekh1 l t.a 

renders t he direct o bj ect in its first interp r e tati o n to refer 

to the oath and th e ref o r e continues this theme of acceptance 

of t he honest,. o f l he de f e 11 d Rn t th rough the o a L h . 

In this spirit, th e p l aintiff is "requ i red " t o a ccep t the 

o alh i n the same atmosµ h ere as one mi g ht re c eh·e a gift . The 

o ath fun c tions lo rPsl o r e human re>lationships. Thus, 

Mekh1lta, by 1ts exegesis o f Ex o dus 22:8 , ~ reates a dJ fferent 

world o f , ·alues when it pl a ces Lhe oath in the co nt ext of a 

gi ft and urges the plain tiff t o a cc e pt it. ~· 

Lau terbac h, Mekh ilta de-Rabi lsllmael, 124. 
second inte rpretat io n , it refers to the o wner's 
literally take the car c ass of the deceased animal. 

68 Jastrow, Dict iona ry , 717. 

ln t he 
duty to 

69 It also recognizes the realit ;o.· of the d i sg r untled 
plaintjff by suggesting the other rendering; whi c h is all tha t 
he is required to a ccept are the rema ins tende red to him. 
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S ummary 

There is a theme which r uns throughout lids se c t.1. o n 

which conUnual)y places value in facililal1ng mut,ualit~· , 

trust and c are in human relationships. The potential 

le nder is not to harden his heart in r~sponse to those in 

need. The one who is disadvantaged a nd requ1res 

fin (inc i al ass 1 s Lance does not seek ch a r l t ~· . I n s le ad , l he 

He k h i 1 la c h a r a c t e r 1 z e l h l s b o r r o i...· (.> r a s o :H' "ho s ee ks 

mutuality and re s pec t. Thus, tt 1s trust, indeed o n e 

migh t even suggest f;uth, l hat sho1dd mot.ivate the lender 

to extend h1s hand in s upport of h1s borrower . 

But the reality is that. sometimes a borro"er cann ot 

pay. Often, a s u spicion of misappropriat io n arises a nd 

there are n o "'' 1iness e s t.o the t ran saction . Ex0dus 22:8 

pro\1des a remed~· ; a legal proc eeding in which, though 

God's name is 1n,·oked, is R uniquel y human enterprise. 

Human Judges hecome t h e representati v e o f a c ommitment to 

the Divine s c heme o f Jvst1 c e as represented in the Torah. 

As the implementers of jts jurisprudenc e, they become 

"El a hi m" , a::; 1 t were, but n o t i n lhe se n se o f one engaged 

in di v ination or who f u rni shes orac les . The search f o r 

trulh is no w an endeavor grounded in t h e realities of the 

j nte rdependen L con ne ctions between people. 
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C. THE LAW OF WITNESSES 
EXEGESIS OF DEUTEORNOMY 19: 15-20 

ln the majorily of cas~s, the r e are wi tnesses Lo a 

transhclio n l hat gives rise l o the dispute . As 1.: e ha \ "l' 

shown , an admission i n the absence of independent 

e~idence compels an o ath to resol'e disputed matters and 

to p rom o t e a restoration of the underlying relations hip. 

The a uth e n ticity of this goal i s ground ed i 11 the r·eal i ty 

that t h ere is no other 1.· a~· in ... ·hich to d etermi ne t h 0 

truth. But whe r e there are witnesses, suspicion as lo 

the Defendan t' s integrity is onl~· heigl1te n ed , for his 

denial i s contrad icted by witnesses . On t he bas i s of 

reason alone, t h e inappropriateness of the o ath in the 

case of witnesses is self-evident. 

Deuteronomy 19 : 15 pro,ides the laws that d et ermine 

the i mpac t o f th e Les lJrno ny of witness(es) upon a matte r 

in dispute. 

( 15) A single 1.-it ness ma~· not. valida te agains t a 
person a ny guilt or blame for a ny o ffens e that may 
be comm i t t e d ; a case can be ' ·a 1 i.,~ on 1 y o n l he 
testimony o f two witnesses or more. ' 

The Sifra derives t h e rule of the oath in the single-witness 

setting from Lh e p hrase a single witness mav not validate 

against a person anv guilt or blame for any offense t ha t may 

be commi tted: 

> lC Tanakh, 305. The reader will note the om ission of 
verse 21 whi c h provides " nor mus t you show pl ty: life for 
1 i fe, eye for eye, tooth for tooth, hand for hand, foo t for 
foot. The rabbinic exegesis t hat of monetary compensation for 
the loss of t he se items . See Talmud Bava Kamma 86( a) . 
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R. Yose stales: A witness can not establish 
liability, but he can impose an o bligat jon to take 
an oath . Whal is signi fi canl about lhe oath in the 
case of an admission~ Surely he pays compensatio n 
and on the basis of his acknowledgment, he is 
t herefo r e permitted to take an oath as to the 
remaind e r. !Rhe lorica lly one co uld ask I should one 
take an oat h on account of a single wjlness when 
surely the latte r canno t impose Ji a bd it.y ? 
Scripture Leaches that.. lby use of the term] any 
manner of guilt that whil e the [single-witness! 
c annot establish liability, he c an impo~e an oath 
l 1Jpon the defendant L.o deny the c harg e) . 1 

The Sifre notes t.he all-inc lusive phrase !).n:i ma nner of guil t. 

One could reason erroneously o n the basis of a KV that h is 

test1mony <:ould riot compel an oath, f or his testimony, unlike 

that of an admission , does no l establ1sh liability . 

Sc ripture, by using lhe term any manner of guilt, is referring 

only to liability. l n the absence of spec j f ic 1 anguage 

directed to~ard s an oath. it does no t prevent the court from 

imposing this requ 1rt:>111ent upon the Defendant."'~ 

The S1 fr e acknowledges t il e di fference betwee·n the case of 

adm ission and that of t.he ~ingle- 1.'i tness. In the former, the 

defendanl evi d enc es honesty by hi s o wn co nduct i n which he 

admits liability. ln lhe latter, Lbe single-witness has 

increased the level of suspicion. Ho wever the Torah places a 

71 Sifra, J OS . 

72 As a practical matter, i f the Defendant refuses to 
take an oath, lhe plaintiff is awarded damages. The basis for 
the ruling is a combination of both the defendant's refusal to 
take an oath and the single-witness ' s testimony. The 
presumption is that the Defendant 's refusal to take the oath 
is evidence that his testimony would confirm the single­
witness's account. The Mekhilta provides that the Cou rt has 
no authority to compel lhe Defendant to s wear. See Horow itz ­
Rabin, Mekhilta de-Rabi Ishmael, 303. 

164 



limit as t o Lhe efficacy of this estimon~. Tt rloes no t 

establish I tab 1 I1ty f o r pa~·ment. JL o n l ~· permits the c ourt to 

impose an oat h. The Ta l mud Shavuol concret i z es thi s niJe in 

the f ol1ow111g discussion: 

R. Nachman J n the name o f R. Yitzc hRk, quoti ng 
Shmuel; .. . but i n the c laim of a lende r 1.·here the 
testimony o f a single witness establishes only a 
perutah of the \alue of h1s t.:la1 m I i.e. a mi nu scule 
portion o f the pla i ntiff' s O\erall c laim u s ually 
insuffi c ient to establish any liability] , the 
Oe fendan l is s till obligated Lo take an oath . What 
JS Lhe r e asoni ng '.' Por 1L stales, a S Jr1g le 1o.· ttness 
ma y no t validate against a person any guilt o r 
blame for a ny o ffense thal may be comm1LLed [De•Jl. 
19:15 J. Fo r an y transgression and for any sin, he 
can not establish liabJlity, bu t h e can i mpose the 
obli ga tion to s wear as 1s taught in a baraita: ln 
any situat io n where t wo wit nesses c an impose an 
obl i g~ t ion f o r mo ne y , one witness can impose an 
o ath. 

Rashi develops this KV in his c o mmentary Lo t hi s passage f r o m 

Shavuot. 

Th e oat h wh ic h i s imposed in the c ase of a sin!(le 
witness arises from the fac t t hat the bor r o wer 
denies eve ry th ing whil e o ne witnes s has testified 
that he is obli galed for al least po rtj o n o f the 
clai m. Thus t he defendan t mu s t take the oalh even 
if his c laim is o nly f or a perutah a nd he dPru es 
liabiJ1ty si 11 c e if there were two witnesses t hey 
wo uld obliga te him mo nelarll:.· for this amount. 

Rashi's 1nsighl pro\'ides the reader ••i lh t h e necessity for the 

construc t ion of Deut.eronomy 19:15 Lo impose an o a l h in the 

c ase of the si ngle-witness. If it were dea li ng o nly wjth 

Shavyot , 40(a). An example of the "chain of 
t r adition'' 1 developed in c hapter 2, is f oun d in this 
selection . R. Yitzchak is an a mo ra (the generation of 
scholars who followed the tannaim) wh o cites tannaiti c 
authority for h is statement of the law with regards to the 
single witness. 
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liability for money, the r e 1.iould he no neces si ty for its 

inclusion because l he last section o f lhis scriptural verse is 

explicit that liability could only be imposed in the case o f 

two witnesses. Th e 1mpl1cit question is th11s what does the 

first part of the verse come to leac h us ~ 1 l teaches that 

wh ile liability cannot be i mposed, the obligation to tak e an 

oath does result from the teslimony of a si ngle witness. 

By t h e Mo u th of Two Or Three Witn esses 

Liability c an only be imposed by Lhe leslimony o f tw o 

witnesses. The Sifre interprets this edict narrowly: 

~ot by a let~efi I lo lhe Court] and no t through an 
interpreter. 

The witnesses must be present in open court. They cannot send 

.a lelter or affida"ll stali n g 1o.·hal lheir t esli mon y is. 

Furthermore, t he y must testify in a language which is 

u nd ers tandabl e Lo the parties and Lo the court. On ly in suc h 

an instance, i s their testimony regarded as valid. 

S ummary 

The laws of the single-witness and witnesses are grounded 

in Scripture. They c onfirm the other r eality of the 

dialectic; that suspicion and doubt as to the integrity of the 

Sifre , 108. 

The Hebrew word 10111no is generally interpreted as 
a translator. Jastrow also re n ders the term ''an interpreter.'' 
Jastrow, Dictionary of the Targumim, 860-861. 
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Defendanl is experjenced where Lhe extrinsic evi d ence 

cont radi c ts hls assertions. T 0 alloK fo r an oaLh where t he 

evidence is defined as co n cJusive, as in lhe case o f ti.·a 

w1lnesses, would not further the ends of 

jurisprudence and therefore no oath 1s allowed. 

script11ral 

But where 

lhere is proof, albei t not co11 c lus1ve, an oath fun c tion s to 

r emove lhe doubt. Of course, the Torah assumes that lhe one 

i.·ho assumes this obligation 1s du!~: impressed w 1 l Ii the 

consequenc es in the event of 1ls violation. 

CONCLUSION 

The blueprint of Torah often see ms removed from the 

realities of the daily struggles betwee n human beings for 

their economi c survival. Nevertheless, the relationships 

belween people is the f ocus nf Torah . Its a)m i s Lo remove 

cynicism and mistrust whe1· e a dispute arises. Most importa r\l , 

its goal is to preserv e lhe slale of holiness 1.•hi c h God 

intended for humankind lo live in. These rules of partial 

admissions, in whi c h t.he dut~ to loan money without interest 

and lo c haracLe rize iL as a loan so as Lo ma intain the dignity 

of the borrower, assert LhaL people are worthy to invoke t.he 

nam e of the Almighty so thal dislrusl may be removed from 

society. The fact that a person may invoke God's name 

dishoneslly is a risk, but iL alone would never justify a rule 

whi ch woul d prohibit its practice. In that sense, the Torah 

expresses confidence in the basic honesty of people to use the 

nam e of God lo increase holiness on earth. 
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evertheless, the purpose of courts are Lo determ i ne 

where1n the Lrulh lies. The Torah a c knowledges that lo perm1l 

an oa Lh in t he fac e of strong evidence cou l d a C' L\.lally se r ve 

un witl1ngly lo desecrate it. In li ght o f th1s co ncerr1, the 

o a th of a defendant is ba r red when the evidence is r ega rded a s 

concl usive on an issue, which is defined as l he i rrefutable 

and nonconlradicted te stimony o f t wo \\itnesses . At the s ame 

ti me, the tesl1mony of a si ngle wit ne ss does arouse doubt 

because this e'idence 1s independent "lnd co ntrRd 1c t s the 

defendant's denial. Yet, 1t 1s no t c o11 c l11s1ve. He re , the 

court is all o wed lo 1mpose Llae oath o n lh 1s ''grey area" of 

proof. It reflects a confide nce lhat lhe defendan t, 

sufficiently aware of God's presence , will s~ear a nd testify 

t ru t hfu lly o r respect f ully dec lin e Lhe obl igat ion a nd fulfill 

the claim of the plai ntiff. 

And so, the r o le o f l he oath has a transcenden t feature 

which extends beyond pro\1d1ng a methodo lo gy f o r determining 

the truth. Th i s is to impress the solemnity of Lhe momen L by 

invoking God ' s presence wh ic h serves lo pe rmeate the 

p r oceedin g with holiness, so that Lhe c o 11rt may ac h ieve its 

ul Li ma Le aim: the r estoration and r enewtil of human 

relationships . If at all possible, the oath becomes a gift to 

the plaintiff whi c h he i s urged t o accept. By doing so , he 

will fulf ill lhe co ncluding c ommand of the Holi ness Code whi c h 

was referred to at the beg i nn i ng o f this c hap te r : 

'il' ' lw .110J lYii n~mn 
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Love You r Neighbo r ~s foursel f , Jam t he Lorrl. 
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CHAPTER VI 
THE SYNTttESIS OF THE SCRIPTURAL FOUNDATION 

WITH THE TALMUD 
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INTRODUCTION 

Having desc r ibed a scriptural foundation to Talmud in 

Chap ter V, we now t urn our attention Script~ire as t h e 

e ssent ial fuel wh ich dr1ves Lhe dialectic. This f ou ndat ion 

provides three co rnersto nes . The f i rst is tte impo r tance of 

the oat h. The privilege to i n vo k e God's name is a serious o n e 

for both the commun ity and the i nd ividual. Both are at risk 

wh e n an oat h is taken, for one ma y con c eal that which li e knows 

to be the truth and t hereb y commit a hilul hashem; an act that 

endangers bo th the i ndiddu8'l and those 1o.·h o witness it . For 

the l a tte r, t hi s threat consisLs of t he l oss of a rel igiou s 

commun i ty's most essential c o hes ive element, faith in the 

Divi ne and a desire to strive towards that which is hol y. For 

the one wh o p r offe r s perjury, hi s loss is to suffer in i qui ty 

until death . 

The second co rnerstone is t h e l e nder- borrower 

relationship in wh i c h Lh e duty lo lend repeatedl y to those i n 

n eed is explici t. 

a p harao h; one 

A per son who refuses to lend is regarded as 

who keeps people in bondage. I ts 

characterization as a l egal obligat ion is done o n ly to promote 

the borrower's d ig nity a nd sense of equality. Yet, when the 

borro wer r efuses lo pay and an act1on is instituted, the court 

has a duty to preserve the hono r of the borrower o n the one 

hand, yet enc ourage a person to lend once again on the othe r. 

The third c ornerstone is the nature of suspicion and the 

ro le it plays in determining t he right of an individual to 
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swe ar in the name of the Almighty. If tnere is an adm 1sAion. 

t h e court'~ r o le ts cle Rr . If wilnesses teHtify, then as lo 

any por t ion tha t the1 r tes l 1mony establis hes , the law i s aga i n 

apparent . But the barait.a ls Lhe grey a r ea. Thus, the c ourt 

must determ1ne at wha t point is s uspicion an adequale basis to 

p r event a 11t1gant f rom test1fy1ng. 

Eac h of these themes , as deYe]oped in the sc r iptu r al 

fou nda t ion , is relevant t o he de\Plopment of the talmud1 c 

d i a lec ti c on t.he ba ra 1t.a of R. HiyR . Th e purpose o f Ln1s 

c hapter is lhus to i n tegrale this scriptural foundation l.'ith 

t he Ge mara. Hethodologicall), it 1.'ill take the following 

f o r m. Ea c h of the maJOr t.hought u n its of the tal mud i c passage 

1.' ill f i r st be ~umma r ized to i n o r der to r eacquaint the r e a der 

with i t s ma i n fea t ures and t. h e n ar.a b ·zed i n light o f t h e 

f o rg oi n g co rne r stones t hat comprise the fou ndat Lon f or the 

d is cou r se . 1 In so doi n g , I hope t.o de mo n st r ate that t h ese 

lite r a r y antecedents of the Tal mud a r e a p r erequis i te to a 

dee per u nderstan di n g o f the t heologic a l and hu man d i mensicns 

wh ic h t h e dialectic co nfro n ts i n its ef f o r t Lo d e t e rm i n e t. h e 

r ol e o f God jn a di spu t e be twee n t wo "1 ho o nce t ru s t e d e a c h 

other. 

The te rm " thought units" has a preci s e defin ition. 
Chapter IV se t f o rth eac h of the ma j or units o f the di s course 
by dilenating e a c h by roman numerals. For e x ample , the f i rst 
major tho ught. u ni t was " I. The Rule and Ra t i o nale o f the 
Barai ta". The seco nd ma jo r uni t wa s '' I I . The Nece s sity For 
the KV" , e t c. 
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1. THE RULE AND RATIONALE OF R. HTYA' S BARAITA 

The baraila's unique structure suggests that ADM and WS 

are equ i \'al enl in the 1 r impact . As we have seen, a ~V r ests 

on the assumption that case As ands in a reJationship o f 

minor Lo maJor importance to case B. Thus, the baraita should 

have been formulated: 

That an admission has a lesser effect t han the 
te stimony of witnesses and Lhat this stalemenl 1 s 
deri ved from a KV. 

Instead, the baraita employ& the phrase n,1,l i· ~ nK,n Knn K'ID 

D'1Y n1YD (that an ADM should not have any greater effect than 

the tesU ma ny of WS ) . This phrase implies an equ 1valency 

between lhe two laws rather than one of minor to ma jor. 

This comparability lies in Lhe nature of the presumption 

which co nfronts the Court . When c ne makes an adm ission, as we 

learn later in the Gemara, Lhere is external evidence o f the 

defendant' s h o nesty. Thus, th e dangers of a h ilul hashem o 

the community and the transgression o f ta k ing a false oath are 

diminished . For these reasons, lhe Torah allows a defendant 

wh o admjls his gu11t lo lake an oat h on t h e disputed 

remainder. 

But, where witnesses are present, no such evidence 

appears before the court . The dangers o f a hilul has hem 

r esulting from a false oath are inc reased because wi~nesses 

have contr overted the defendant' s de n ial. The rule s h ould be 
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just the oppos ite of the baraita.· This c oncl u s 1o n 1 however, 

i s impllci lly r·ejec ted by i l. 

There f ore, lhe baraila is ma.King s 1gn1ficant 

theological, etlnca.1, and legal statement. A r· ab bi n i c c o u rt 

can only dec lare one unfit to testify on the basis of 

unequivocal extr1nsi c ev idence and even then the defendant may 

still testify o n a ny issue not covered by 1L. The lender is 

still presu med fit t o testify despite the presenc e o f 

witnesses wh o c ontradi c t him as Lo a parl o f the plaintif f 's 

cla1m. There is no increased danger of a hilul hashem lo the 

community, nor an enlarged r1sk that Lhe ljtjgant would take 

a false oath . lt is in this sense that the testimony of 

witnesses and admissions are equivalent because neither pose 

a threat to a violat ion of any component o f the scriptural 

foundation. In both the c ase of ADM and WS, the defendant j s 

consid€red honest and thus c ompetent to Lake the oath on the 

disputed remainder bec ause there is no di rect evidence on this 

aspect of the c laim that would support an inference of 

dishonesty. 

As a corollar .r, the baraila implies that a court can only 

declare o ne unfit Lo testify, and thus avoid c o mm itting a 

hilul hashem, on lhe basis of unequivocal extrinsic evidence, 

suc h as the testimony of two witnesses. Furthermore, no 

Perhaps this accounts for its exclusion from the 
Mishnah. 

1 7 4 

• 



inference may be drawn as to the defendant's honesty or lack 

thereof on any issue beyond that e~1de nce . 1 

The baraita seeks fur ther s upport by stating that its 

rule is co nsistent with the Mjshnah of ''two holding o nto the 

garment." The extrinsic e'l.'idence in this Mishnah js that both 

a re holding onto the garment equally . Therefore, no inferenc e 

ma:-· be drawn as to either party's dishonesty. Bolh may 

testify on Lhe basis of whal the 1 ::;sue js before the l'o11rt, 

i.e . the doubt as to the port1 o n ~h1 c h the o ther is holdin~. 

l'his element is represented b~· eac h c laimin~ "all o f it is 

. ..4 mine. The testi mony consisLs of "that I do not have less 

than a one-half interest in the whole'' despite the other's 

implicit clai m of misappropr1 at1 o n (because each clai ms that 

"all of it is mine") . The h o nesty of both is presumed because 

there is no extrinsic eviden c e on Lhe doubt that would render 

the oath in this instance a hilul hashem. Thus, the phrase 

Kl HI 1.on 1 is read by the !,?ara 1La lo stand for Lhe following 

principle. Where there is no tndependent e\ idence as to a 

disputed portion of a claim, despite the presence o f a doubt 

as to the honesly of 11t1gantlsl c aused by ext r insic evidence 

There are some exceptio ns Lo this rule. One who has 
been found guilty of being thief, a perJurer, or a bailee who 
has misappropriated a bailment for his own personal benefit 
canno t testify in a subsequent c ase. However, these offenses 
point to fundamental issues of c haracter so as to impeach h is 
cre~ibility. The inability to pay a loan, as a matter of law, 
doe~ not impugn the c haracter of a borrower. 

Rashi supports this interpretation of the phrase Kln1 
~ l)n in his c ommentary at Bava Met zia 31a). 
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(such as the testimony o f witnesses, R par ti al admJ ssio n, or 

havjng physical possessjon o f a porl1on), t hi s apprehension 

does not rise to the level of a suspected h1lul hashem 

sufficient to prevent the defendant fro m taking an oat h. T he 

beljef in the integ r i1 y o f Lhe litigRnt(s) is ma ndAted by the 

Torah. 

In short, Lhe language o f the bara i ta i n sugl:(esl ing an 

eq u1valency between ADM a nd WS forces thP r·eader lo close lr 

exami n e each o f these rul es and t o fam1l1ariz e himsel f with 

the relevant scriptural passages and to determine their nature 

as developed in the midrashi c li le r ature. Furthermore, the 

phrase "v'tanah tunah" indi c ates R. Hi:va's acknowledgment as 

to t he n ecessity for harmonization with the Mishnah. By 

e xamining the s c r iptural f oundati on , the depth o f the 

baraita's claim lhal it be i nco rporate d \,,' ithin t he body of 

halakhah is understoo d before o ne con f ronts t he i n tensive 

analysis by the dialecti c . The bara it a i s asse rting that 

neithe r Scripture no r the M1shnah preclude the court from 

administering an oath in llS c ase. In s h o r t R . H1ya c laims 

that t h e baraita harmo ni z es with both scriptural and mishnaic 

pre c ede nts. 

IT . The NECESSITY FOR THE KV 

An impo r tan t disti n c tion wa s made between ADM a nd WS . An 

Y ADM was extrinsic evidence of t h e borrowe r 's trut hf ulness 

t h ough the r e was an inner-tension in which he wanted to de n y 

t h e cl a i m e n tirely . The oath was a l l owed be c a use t h e To rah 
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asserts Lhal no o ne ~ould be so arrogan t as to deny the clai m 

of his lender. 

At first, this statement seeme d i mpl ausible . A person 

could den y the entire c laim o f a lender, wh elh e r in orde r to 

buy time or for any other reason. The audacil y of l h e 

borrower could ex tend t h is far land pe r haps o f ten does l 1 n the 

everyday worlJ of business relati o ns. Tt seems more plausible 

than not \hut i f the borrower d i d not have su ff1 c 1ent f11nds 

th~{ he would deny l h e e ntire c laim, rather than admit to a 

portion. 

The Torah rejects this position. When o n e examines the 

s c ri ptural sche me o f lending desc ribed in Exodu s 22:24 and its 

rabbi n lC e~eges1s , lhe rendering by Rabbah is readily 

understood . The loan is inleresl- free and the r e fu sal to lend 

is equated l o a harde n i ng of lhe heart . Thus, Lhe lender is 

encou r aged lo ext.end c red it to hi s neighbor ma ny times ove r 

lest he become an oppresso r si milar lo a pharao h. Thj rd, the 

ea rly midrash1 c exegesis c haracterjzed this transaction as a 

loan at the behest o f Lhe bor r o 1.1e r in o rder to " quiet '' h is 

anxiety Lhat 1l might be perceived as c har ity. In light of 

this desc riptJ o n and h is subsequen t admission, t h e p r esumpt ion 

that the d efe nd ant would not be so arrogant as to de n y l he 

c laim of his lender is con vi ncing . 
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But in the case of WS, this presumpti o n as to the 

borrower's lack of insolence i s challenged by Lhe 
) 

Gemara. 

Though Lhe Lransaction which preceded the litigation may be 

identic3l, the defendant has demonstrated hi s arrogance by 

denying the entire claim such that the 1ender must produce 

independent evidence which subslanl1ates only a part of it. 

In this regard, the Gemara utilizes the scriptural 

foundation to asserts ils authority lo define the parameters 

and hence the usage of the laws of Torah. If the rationale 

for the rule of imposing an o ath on a disputed remainder is 

challenged, !such as in thi s ca se where there exisls extrinsi c 

evidence of complet e arrogance in the form of the defendant's 

own initial denial in the presenc e of two ~itnesses and whose 

den i a l 1s then conclusively co ntradicted at least in part by 

their leslimon~) then its applicab1 lily must be reconsidered. 

The contrad1cl 1o n of ar1 underhing presumption jusl1 fies the 

suspension of the ]a\. \.'h1 c h rests on it. This is a 

significant ach1evement l ll any system of advanced 

jurisprudenc e. 

In such an instance, the la~·s applicatio n would either 

have Lo be rejec ted or a different underlying principle 

operative. lt is interesting to note that the Gemara c hooses 

l h e latter option as its path by developing and then 

challengi n g the subsequent KV fo r mulations. In so doing, it 

T h e Ge ma r a is a n alyzing t h e parameters of 
rabbinic exegesis of Exodus 22:24 which p resumes 
borrower ' s honesty. 
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ac comp l1shes lwo obJ e c ti , es. On e, 1 t preserves the c ha 1 n '' f 

traditi on, for 1f the former option was foll~wed. the bara1la 

wo u ld be discarded a nd probahl~, f o rgotten. Second, while 

preserving as man~· l inks as is µossible, iL f o rg es a new 

coupling l o the reality o f its present. ~o si ngl e aspec t o f 

the s c rip tu ral foundation sat1sf1es the bara1La; that mu ch is 

clear. 6 Neve rtheless, Lhe process of shaping Lh 1s pas t 

tradition l o lhe demand s o f the p resent, p r o,· ides I he 

communit y with an a u thenti c r e lation s hip between the Divine 

La w and human needs. The c ha1n is stren~thened on ac count o f 

the Gemara's dialectic: form 1 hi ch cont i nu ously q11e st.ion s the 

ass umptions "'·h1 c h underly the OJ\·ine Law of To rah in the 

context o f real life c irc umstances . 

Jn s u mmer~· , t he necess ity of lhe !\\' r est$ on a finding of 

the 1nappl1 c ab1l1Ly of lhe sc riptural and mid ra s h iL 

c haracte r1 z.at1on o f the lender- borrower relati o nship. A r q~id 

formula to determine the appropriateness of a rul e JS rejel' terl 

because the Ge mara reason s that 1f the underly1ng rationale 1s 
I 

cont r adi c ted, then the law ma' no t be automatically applied. 

l l may be pro,·ed o n a n other basi s a nd so t he passage w i 11 

continue 1n hopes of f 1nd1ng such a just1fJcat.ion. To 

pa r aphrase Lh e dialectic , 'Just because a transac ti o n falls 

within the parameters of Exodus 22:24, it d oes not necessarily 

me an t hat the law of Exodus 22: 8, 10 , despi t e the g ezera sha va 

One could e a sily refo rmul ate the sc r i p t u ral 
fou nd ation as a d i alectic. 

l 7 9 



> 

whi ch '-' OU Id result In the oalh'!=: impos1l1 0 11 1 should 

automat1 ~ ally apply. lns lead, the appropr1i\ le ness of 

scriptural law Lo a case mu!'t be c arefully considered.' 

III. KV No. l 
ADMISSIONS AN D TESTI MONY ARE_LEGALLY ANALOGOUS 

AND STAND IN A RELATION OF MINOR TO MA JOR I MPORTANCE 

Structurally , lhis secl Lan of the s ugva c onsisted of 

three steps. First, the h\" a sse r t ed lhat an ADM lS a }("SS 

str1ngent c riteri o n lhan tl1at of WS i n that the f o rmer did not 

o bJigale the defendant for "mone~". i.·hiJe the testimony of WS 

rendered him liable for payment. Si nc e the oath was perm1tled 

in the case of ADM in whi c h liability could not be 

established, ho w much the more so in the case of WS , in which 

a defendant is obliged to pay, s hould an oath be rendered upon 

him . Th is K\- wa s c hallenged o n the basjs that An admission 

was the equivalent o f o ne hundred witnesses and thus dispensed 

i.· ith the requi rement of an~ a.ddjtional proof on the matter 

admitted. 

This lead to Lhe K being reformulated to defi ne monet ar y 

obligation as li mited l o a fine . Once an admission was made, 

no fine wa s i mposed. However in the c ase of WS, a fine was 

imposed and t herefore the law of WS was more stringent than 

lhat of ADM. If in lhe case o f the latter, an oath was 

permitted, then how much t he more so should it now be enforced 

~ in t he case of WS . 
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The Gemara does not chal lenge Lh 1 s ne1. formu]At1 o n. One 

possi b le theory lS that the aulhor(s l pre s um e t h a l i1.. s 

readership is acquainted "·j1h Lhe scriptu r al den,·ation o f the 

ex e mp t i on f r om a f l n e w h i c h " o \d d d e f ea l t h e I\\" . The r 1 ~ h t L o 

impose a fine 1s matter o f statuton constru c t1on 1.•h ich 

defines the c ourt's ju r isdi c ti o n. Jt has n o thing t o do 1.·,;.t11 

the nature o f an ADM or WS or in dete rm 1n 1ng wheLher Lhey 

stand in " l\V relationship. Thi s relief from the µa:·ment o f 

double reslilution; or1e in terms o f underl:· ing liability and 

a fine is derived exegeticall~ fr o m 22 : 8 fro m the phrase "and 

the judges shalJ determine hi s guilt ''. The o ne 1.·hom the 

judges d e termine to be guilt:'- s hall pay "d o uble." Jn lhe c ase 

of Lhe ADM, the 11tigan l has already determined his o wr1 guilt, 

no t the I'.' o u rt . T Ii us , L he ,l 11 d i t~ 1 arr has no au tho r i t y t o i mp o s e 

a fine b~sed on this stalt1Lor:• c;o nstruct1on of Exodus 22:8. 

The reader p r esumed Lo know the weakness of this 

formula! i o n bec ause it. is apparent from both Scripture and its 

m1drash ic e~eges1s. 

Ins t ead, t he Gemara redirects its fo c us toward 

understanding the scriptural treat.menl of an ADM and WS in 

ord.er to determi n e whether the two c oncepts stand in such a 

relation as to sustain a I\\' formulation. 
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rv . THE RELATI ONSHI P BETWEEN ADMISSIONS ANO WITNESSES 

A. Cha l l e n ge: An Adm ission Ch arges A LiLiganL With 
Greater Religious Ob liga tion s 

Tha n t h e Testi mo n y of Witnesses 

This argumenL was premised on Le"1Lit'us 5: 4 1.•hi c li 

detailed the sin o f 11e~l1gently utterin~ n false oath. 

According to Scriptu r e, s 11ch an individual 1 s i n an 

ontological slale of guilt. Through conression and offering, 

a person possesses the means t o remoq• h,msel f frorn this 

co nd i tio11, However·, when suc h an act is done 1-1lfuJly, no 

such remedy JS p r ovided . This is tn keeping with thl" 

coun terpart to LeY1ticus 5: 4, i.e. Exodus 20:/ in whi c h LL is 

stale d "thou shall not take the Lord, Lhy God's name in vain. 

All that can be accomplished through confession and atonement 

for this latter '1olation 1s Lo lea,·e the matter "pending . " 

Complete forgiveness 1s granted o n ly thro ugh death. 

Scripture 1 5 silent on th e e rfecl of independent 

tesl1mony which contradicts the denial of the defendant beyond 

es tab 1 i sh i n g l i ab il l L ~· L n a c iv i l c ase . There are no 

references to o ff erings or sacrifices. It is 1n t his arena 

where the dispute between the Sages and R. Me ier takes place. 

Therefore, the challenge Lo the ba ra1La' s rationale rests 

on the assumption that WS, who are present in court when the 

defen dan t denies the claim, will c ontradi ct him and that he 

knows they will in fact d o so. Furthermore, despite this 

knowledge he s ti ll maintains his innocenc e. According to the 

Sages, such a person does not demon st rate the sufficient 

182 



menta l state to const itu t e "confession" s o A. S to render him 

obli g ed to bri ng an offering. 

R. Me ie r' s a rgumen t. r es ts o n c harac teri z ing lhe testimony 

o f wi t ne sses a s i ndi c ating s impl y that the defendant is 

mistake n i n his position . The o nly in f ere nce "h ic h may be 

d rawn from their tes timo n y (i n Lite absence o f an ove rt 

statement wh ich indi c ates arrogance, i . e. "I did i t 

deliberately"), is t ha t lhe defendant !s neg! ige nt in his 

posit ion. Just as Scripture defines legal t. r11 l h lo constst o f 

the testimony of two unco ntradi cled and i rrefu table wit ne sses , 

R. Mei e r woul d consi der the requ i rements of Lev ilicus 5; 4 

satisfied i n t he c ase wh ere there is the independent testimony 

o f t wo witnesse s a nd the absenc e o f a clea r express ion o f 

defian ce by t he def e nd tl.nl; the defendant simply belng 

"l ega lly" negligent i n hi s denial . He is in a state of gui It 

which r equi r es ato nem e nt . Fo r R. the re is no 

delin e at ion bet ween Jegal and theological guilt . The r efo r e, 

s i nce WS , en> n 1n the face o f a d e nial by Lhe defendant could 

impos e the death pe nal ty , h o w mu c h t he more so shou ld their 

testimo ny be powerful eno ugh t.o i mpose Lhe l ess st ringent 

penal t~· o f an offe r ing wh e re lhe defendant has o n ly denied the 

validity o f the plain t i ff' s cl atm. R. Mei er ma i nt ains the 

presump tion o f i n l egri ty and his po s ition is theologj c al ly 

benevolent. 

This theo logica l aspect , whi c h serves as a basis f o r 

s u stain i ng t he baraita, is ev i n c ed through R. Meier's 
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position, for i t wo uld further the ends of reslo r i ng the 

relat io n s h ip be t ween lite litigants fa pri ma ry fun ct ion o f t he 

oath) . Onc e again assumin g t he absenc e o f de f i a ncC' , l he 

p 1 a i n t i f f h a s r ec e 1 v e d r e s t i l L1 t i o n . He further observes Lhe 

defendant making t h e requisile offerings acco rd i n g lo the 

sci:i plural mandate f o r the removal o f s in. Though not an 

overt exp r ession of contrit ion, ne ve rLheJ ess , just as God 

accepts atonement o f f e r· i 1l g s for acts 1.; h ich do n e 

inadvertently, bu t neve r theless co 11 sl. 1 tule an affront l o God 1 s 

honor, so Loo must the injured party infer lhal these a c ts, 

though orde red by the rabb i ni c court, a r e d o ne so willjngly in 

order to effectuate atonement. In con c lu sio n, R. Me ier has 

equaled the efficacy o f WS and ADM w i th in t h e conte>;t o f 

negl ige nt co ndu c t rega rd jng the a cl u pon whic h the litigatio n 

ts founded and the de f enda n t's subsequent denial. Therefo re, 

a KV c ould be s ustai n ed o n t h is bas is because 1t conf irms R. 

H iya's position that 'ADM is no t any mo re ef fic a ci ous than t he 

testimony of WS .' The l wo are legall y equivalent f or purposes 

of atonement in the absence o f ve rbal defianc e. 

B. An Adm ission Is Not Affected By 
Evidence Wh ich Contradi c t s Or Refutes It 

This 1s the argumenl wh ich mos t seriously c hallenges the 

rationale o f the barai ta . An ADM is i rre futable and non-

controve rtible , even in t he presence of witnesses who seek to 
y 

'. demonst.rate the innocence of the Utigant. It promotes 

healing between the parties. The defendan ~ is permitted to 
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take an oath Wllh regards to any other claim. The pla1nt1ff 

is requi red l o accept it. lt accelerates the Scriptural 

process of l il igation toward s a final reso1 u tion of lhE' 

dispute. lt is a s1gni f icanl co lumn upon whi C" h t o re build the 

relationship o f trust. 

\..' .Ltnesses e ngende r the opposl le result. Their testimony 

f os ters embarrassment upon the de fendanl. It generates anger 

upon the plai ntif f for ha"1ng been forced to produce 

independent evidence Lo sustain his c laim. Fu r thermore , il 

encourages the ad\'ersarial natu r e of the proceed1ng in that 

these witnesse s are subject to refutation and conlrad1 clion by 

other witnesses. In this latter case , the oath is 

admini stered Lo eve ryo ne . Thus, from a t heolog ical point of 

view, the name o f God is beJng used not to pro mote holi ness, 

but to determine wherein the truth lies . Whe n applied to the 

lender-borro "'er s c enario, lhe continual invocation of the oath 

c reates lhe d1sl1n c t possit1J 1Ly of f o rever discou raging suc h 

a lender from e'\tending his ha nd Lo give another loan Lo a 

borrower. Thus, lhe f ulfillment o f a smal l portion o f God's 

d esign for the world and the intend e d ontological state of 

scripture f o r humanity holiness towards one another are 

frustrated through this process . 

This is an impor tant challenge to the baraita for this 

a nalys is s uggests that ADM promotes har mo n y and t r ust, while 

WS adva nce disc ord and a lienation. The baraita ' s premise t hat 

an admission has no g r eater e ffect than the testimony of WS is 
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Lhus compromised. A new I\\. is required t o sqsta1 n the 

bara1ta's validity. 

V. The Law Of The Single Witness (SW) As A 
Basis for The KV 

A. 
A Si nge Witness May Compel a Defendant To Deny 

Under Oath The Substance of the Former's TesLiruony 

The concept o f the rolled-o er oath in t he SW selling is 

derived fr ·om two s c rtptural passages . Fro m De11l e r o nom;v 19:1:'5. 

the ratle is inferred from the co n $Lruction o f the , ·e r se. 

Sj n ce t he passage is exp! ic il in that the testimony o f a SW 

could not impose lJability, it is to be understood a s 

permitting an oath to be enjoined on the defendant l o ther~1 se 

what would be the purpose for its inclusion since the "b" part 

o f' the verse 1•:as definite that only the t estimony o f t ~o o r 

mo r e ~ilnesses could establish liability), ' 

The o ther passage was from Numbe rs and dealt with the 

suspJcion of a jeal o us husband as to his wife's faithfulness. 

When she appeared befo r e the priest, she ~ould have Lo £SSue 

lwo denials. One ~as on the specific c harge of adultery as 

pertained to an individual. The ot h er was to deny having ever 

committed adultery. 

The passage from Numbers is helpful in that it furnishes 

a basis for an analogy to be drawn from the husband-wife 

A rabbinic axiom of scriptural exeges is is that there 
is nothing superfluous contained within Scripture. Every word 
has relevance. Theologically, this makes sense si n c e it is 
regarded as Divine in origin, and hence perfect. 
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relationsh 1p in the c ontP't o f adulterv and applied t o the 

lender-borrower relation ship in lhe c ontext of a denial of Lhe 

loan. BoLh are g r o unded Jn I r11st. Fo r the marr iage , o ne 

aspect of th1s trust is the prohjb1tion agai nst ad1i1ten· and 

t he co rresponding duty of faithfuln~ss. Likewise in regards 

to a loan, the LrusL is affirmed when lhe lender generou s )~ 

p r ovides lhe funds and the borrower promises lo r epay the 

mane~. In eac h 1nstan ce , there is a suspe: c Led \' Jola t io n of a 

central component of Lhat trus t. I n the case of the marr iage, 

the oath 1s impo sed to refute all doubt.. Likewise, in the 

lender-borrower c ase, t h e SW has generated a signific ant level 

of doubt such that the oath c ould be used by a c outt . Thus, 

the oa th 1s i mposed not only o n t h e specific as pec t of his 

testlmon~·, but on all other c ou nt s as .,.,•ell so that doubt is 

removed and the relationship repaired. 

The introduction of the SW r ule is appropriate from a 

scriptur~l perspective bec ause 1t focuses o n this underly i ng 

issue of doubt. The oath in this setti n g is used to quiet 

suspicions a nd promote harmony between the respective parties. 

Therefore, since the baraita' s diffi c ulty arises within the 

co ntex t of witnesses, the law of t he$\\. provides a f ou nd atjon 

upon wh ich to articulate a !\\' capablE> of withstanding the 

c hallenge that the scriptural percep t ion o f WS is that it 

promotes dis co rd in its search for determining legal truth, 

whi le that of ADM promotes resolution and reestablishing 

trust. 
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Despite these parallels, lhere is a diffi c ulty ~h1 c h the 

Gemara articulates. The 1mpos1l1on of an oath 1n LhP S~ case 

is based on a n inference fro m Scripture . The decision Lo 

impose another oat h on a disputed rema inde r is Lhe product of 

a rabbinic o rdinance buill on lhis inference. To extend it 

now to serve as a basis f or the facts of the baraila is 

problematic for the testimony of WS, unlike that in the SW 

setting, lS co riclusi "e · The doubt as to L l ie de fend an l' s 

integrity in the baraita is far stronger because of su c h 

testimony lhan ir1 the SW. Since the re is no ScrJptural 

author i ty to impose an oath tn the first instance, e\'en though 

there may be a val id analogy Lo be cirawn, no oath can be 

imposed on the remainder. Nevertheless, because o f the 

similar scrip tural issues oft rust a nd doubt, il may serve as 

a partial basis f o r a I\\ . 

V. A KV FROM TWO Rules 
ADM AND SW 

A. A KV Based On Th e Common Eleme n t 
Of Cl a i m a nd De nial 

Neither ADM nor S W are sufficient to formulate a KV. Bu t 

the defi ciency of o ne may be compensated f o r by the other such 

that together it may serve as the KV Lo support the baraita. 

The element that each share is thal t heir respective status is 

that of a disputed remainder. This is the issue that is now 

Y being brought be fore t.he cour t s u c h l ha t the provisions of 

Exodus 22:8 should be operative. In the c ase of a partial 

ADM, as we have seen, the defendant is subject to Exodus 22:8 
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on the basis o f his admission. In Lhe c ase of lhe SW, lhe 

oath ln lhe fjrsl i nstance come s to nulljfy lhat portion of 

the plaintiff's cJaim undec Deuteronomy 19:15 . No1<>, thet'e 

exists a disp11ted remainder which also renders Exodus 22:8 

applicable. Toget her, a KV could be inferred which would 

establish the scriptu ra l validity of the baraita , f or the 

issue in all three c a s es is that o f a disputed r emainder. 

8. Chall e nge : A Presu mption o f T ruthfulness Di s t i nguishes 
Both the Sj ngle- Witness a nd Partjal Admission 

from \.he Barai ta 

The Ge mara raises the fundamental objection to exte nd ing 

lhe oath as to lhe disputed remainder in the case o f 

witnesse s . Not o nly have witnesses established the 

conclusiveness as to a portion, unlike the c ase of the SW , the 

Defendant c an n o w ~e vie1<>e d suspi c1ou sl~ so as lo prevent him 

from laki n g an oat h and commil l ing a hilul hashem. 

C. But the Defendant In the Baraita Ts Presume d Truth ful 
So As To Testi fy In Ol h e r Cases 

This objection is confronted direc tly. A borrower who 

de n ies h is le nde r 1s nol Lo be viewed suspiciously. Instead, 

h is circ umstances, as detailed in the lender-borrower s c hema 

of Exodus 22 : 24, creates a p r esumption that the need for 

econom ic prese r vat i on c o mpels h i m Lo initially deny t h e clai m 

of the lender before the court . Thus, the law pe rm its a 

borrower to be a f it wi tness in other cases . 

The Gemara makes an i mportan t statement which supports 

the scriptural foundation developed in Chapter 5 wit h regards 
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Lo the analogy bet1.1een the lender-borrowE>r and the ballo t"-

bailee. In this part of lhe argument, R. Tdi b. Avin seeks t o 

distinguish the bailee from the borrower f or o nly the f o rmer 

)s unfil to testify Jn subsequenl c ases. But th is creates a 

se ri ous problem of statulory c onstruclion because, as we have 

shown, in order for the prov isions o f Exodus 22;8 Lo apply t o 

the lender, an analogy supported by Scripture mu st exist 

between a loan and a bailmenl. Rashj addr~sses this concern: 

[In the case of a charge o f misappropriation 
baj lment) witnesses - are prepared to testif y 
during the Lime the defendant was enlrulted 
the bailment, he made personal use ~f it. 

of a 
that 
1.· i th 

Hi s d e nial in the presence of witnesses stems from greed which 

renders him the e quival e nt of a thief. For th1s reason, he is 

unfit t o testify in subseqlient cases . This motivation of 

greed, present in th e bailee, i s absent int.he bo r-rower 

There is a concept 1n modern law c alled a legal 

presumption . Essentially, il operates to allo1.· a court to 

assume a certain fact to exist base d o n e ither the dictates of 

a statute o r a c om mon societal practice. The raU onale that 

Rabbah a ff ixes to t he lender-borrower', 1.e. that onl y the 

necessit y to avoid becoming destilute forces him to make Lhe 

initial denial, falls into t he category of a presumption. The 

presence of witnes ses thaL contrad ict the borrower's denial, 

only furt..her evidences his desperate ci r c umstance . The 

~ presumption still e x is ts. 

Rashi, Bava Hetzia, 4a. 
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Bul Sllch 1s not the case of the bailee cited b,· R. Idi b. 

A\.0 in. HardshJ p was not present ~·hen the transact 1 on ~·as 

c rea t ed al the outset. The ba 1 Jee ~·a s gi ' ·en the object far 

safekeep1ng . Witnesses are no~ prepared t o te s tify 1hal he 

has misappropriated it. The c ase of the bailee pres ented b ~ 

R. Jdi renders operative the "b" portion of Deuteronomy 19: 15 

whi ch prohibits him from esl1fy1ng for he is co ns1dered a 

thief. And as pre"iousb· sho~·n , Lhe l hief Rnd pe r ,;u rer- shar e 

the c ommon c harac teristi c o f inLent1onal deception for s 0 I fjsh 

gajn, By kno~·i ngly permitting such a person lo Lesl1f~. thP 

rabbinic court would become involved in the process o f 

furthering an 1 ndh idual Lo commit a hilul hashem whi c h brings 

harm to both the community a nd the bailee. Therefore , he is 

c onsidered unf1l t o testify in s ubsequent cases. 

Ho~·ever, as Rashi 1nd1 cates , ln the absence 0 1 thts 

specjf1 c ci r cu mstanc e, lhe underlying analogy between the two 

legal relationships is st1Jl sustained. Thus the K\ based on 

the b1n,·an !!l remains val id. 

D. ADM and SW Are Not S u bject To t h e Law Of Re taliation 

Another c hallenge was made against the binyan ~ of the 

SW and ADM by t he Gemara. • L1 t i l i zing l he context u a 1 a ppr· o a ch· , 

The term "contextual approach" is understood as 
follows. When a proof-text is utilized to formula te a 
halakhic position, such a verse must be considered in its full 
context. The r e mai ning eleme n ts of t h e t ext may be u tilized 
to either sustai n or reject the position. In this i ns tance, 
the rendering of Deuteronomy 19:15 as pertains to the SW to 
form a part o f t h e bi n van av is being chal l e n ged on the basis 
of the remaining verses , i.e. 16-21, to refute it. 
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it considered t h e baraita i n light. v f the e nt 1 r e secti o n 

dealing wjt h wjtnesses, . e . De1Jteronomy ~9; 15-21 in whi c h 

U1e law u f r etaliation was contained. This penalty , qu ite 

seve r e , applied to witnesses wh o had ma liciously given false 

testimony. If a co n viction o r liability WdS established on 

the basis of their testimony a nd then later the defendan t ' s 

innocence was de mons trated, the witne-sses would s~i ff er Lhe 

same punis hment that the defendant wol1ld !1ave 1nc 1irred had 

t h ei r testimony been found c r edible .. 

Thi s eleme n t is prese n t in t h e bar·aila for two witnesses 

have testi f ied. ?f later Lheir testi mony is determined to be 

false and mali c. ious, they will i ncu r a penally. But lh.i s 

factor is n ot present 1n t h e SW because n o liability c an be 

es t ablish ed. Clear! ~ il is not available when the defe nda nt 

makes a n adm1ss101 1. S in ce Lh1s ele ment is not shared by ea ch 

c a se \o."h ich fonns the binvan a\' _ , t h e KV is r efu t ed . 

The degre e o f anAlysls i n wh ich the authors utilize this 

contextual approAc: h demonst rates their care i n t.heJr usf> o f 

Sc r ip ture . Oft en, the r abbinic communities of this perio d a r e 

c harac t erized as proving what t hey wanl l o prove. Thus, 

the ir treatment o f Sc r ipt ure i s co ns idered arbjlrary i n the 

sense that t h ey use it lo advance t h ei r ow n agenda. Without 

debating this poi nt , a t least in thi s instance, the o ppos ite 

is t ru e. The proo f -t.ext is bei ng challenged b y the Gemara 

based on the con text i n wh ich it appears. I t is attempting t o 

disprove it s "own " u s a ge of Deute ronom y 19:15 by referri n g to 
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subsequent passages ln advancing its c hallenge t o th e b1nvan 

a'. 

E. The Law Of Re t ali ati o n I s Nol A Suf fi c j e n l 
D1s l i nc lion So As To Re nd e r Thi s KV Inva l id 

R. H1ya regards this distincti on as invalid. Deuteronomy 

19· 16, el. seq . , 1s penal in Jts lntenl. It i s no l 

evident1ar~· ex c ept lo the l 1m1 Led ex ten I.. of refut.nl1on, 

However, lhe laws of ADM and S ~ in the scr1plu r al set ting have 

a pro nounced e,· idenliary effe r.: t \,n the p r inc1pJe> 1ssues l•l t.he 

11tigat1on. Each compel a n oat.h l o resolve a.11 issues that 

are in doubt. This factor 1s present in the bara1ta a B 1..·ell. 

There ~s a disputed remainder w1lh no independent e\'ident1a r y 

proof. Just as an oath was imposed in the sc r iptural settings 

of Rn ADM in Exodus 22:8 and in thP SW of Deu teronomy 19:15, 

so loo ~hould Exodus 22:8 apply to the factual setl1ng of llie 

baraita . 

CONCLUSION 

The Talmud has a definitive reliance on scriptural a nd 

mi dras ldc ante c ede n ts o f wh ich its autho r s presum e its reader 

to have knowledge. In t he commenta r y sections of Chapte r 4 

which r el1es heavily on Ra shi and mishnaic sources, scriptural 

p r ecede n ts ~ere uncove red. 

These scriptu r al p r ovisions are 1dent 1fiab l e a nd consis t 

of l he f ollowi ng: 

1 . Exodus 20: 7 is conce rned with t he se r ious ne s s of 
t ak i ng God' s na me i n va i n . Fo r t he i n t ent iona l f a lse o a t h , 
com plete atonement is not possible in one' s life ti me f o r t h is 
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offense. This was the background wh ich added a.n l mporta11t 
dimension to the dialectic i n unders tand 1 ng its relunctance to 
readily adopt the rule of R. Hiya. 

2. Leviticlls 5:4 implicit,.ly pro\·ides f or lhe 
administration of an oath by allowing f o r a remedy where false 
testi mo ny is p r esented, but which was due only to negligen ce . 

3 . Exodus 22 : 8 details c harge s of misappro pr1ali o n a nd 
the status of a litigated matler whe r e there lS a pa r t.ial 
admission. The provision o f the oath lS co nside red t o be 
appli cable i n this setting bas ed on a ge zera shava from Exodus 
22: 10. 

4. Exodu s 
relationship. It 

22: 2-l foc 11s es 0 11 the lender-borrower 
suggests that its cha racter1zati o n as a 
is done al the behest o f th e borrowe r. 
for the absence o f a prov 1 s ion in this 
remedy. Therefore, if a dispute would 

l egal r e l atio nship 
Th is mig ht account 
section for a l egal 
arise, relief would 
22 :8. 

o n ly be through the \..•Ord ing o f Exodus 

5. Finally, Deuteronomy 19:15 d e s c ribes ~he evident i ary 
i mpa c t of both the single wi tness and two \..· itnesses . The 
la t ter is re garded as co nc lusive proof on the ma tter attested 
to. It se r ves as o ne o f the principle a r guments against the 
rule of the bara ita. In contrast, the former assists i n 
establis h i ng a binvan £U.. from whi c h t.he bara ita could be 
re ndered harmonious with Sc r ipture . 

The Oemara d oes n ot c ite any of these pa ssa ges. 

Neve r theless, they (as well as others which may be unRccount ed 

for) are the foundati on, indeed t he essential fuel , wh ic h 

d r ives the Gemara t o reach its conclusion thal lhe ba r aita is 

grounded on these literary antecedents. 

Part II : An Ove r view o f the Underpinnings 

The Gemara utili zes the co rners to nes of the scri ptura l 

foundation. These corners tones ma y be ana l og i zed to the 

underp,i-nnings of any system of jurisprudence. In the Unite d 

S tates~ of Amer ica, the Con s titut ion, the Bill of Rights, a nd 

perhaps the legal Lheory of anglo-saxon common l aw, serve a s 
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f o •inda I i o n a 1 I o the c ourts. Fo r lhe rAb b 1ni c communit i e s o f 

thetann a1 t 1c, amo r·a ic , and s abo ra JC" J•erj od ~ , the To rah 111 it s 

b r o a des t d 1me nsjon are lhe f o undAl 1o n upon \oo·h i ch halakhah 

r e s l s . 

Ha\ J ng devel o ped the sc r 1pturaJ f o undation and seen it s 

appl1 c al1 o n 1n the talmudi c di sc-ours e on the baraita o f R. 

Hiya, it i s 11 0 "-' inc umb e n t l o examine it and to dete rmine what 

theo l o 151 c al and ethical co n t· lu s 1 o n ~ , i f ft ny . ma y he drA.,.n from 

l l. 

Firs t, To rah at temp ls to ser\'e humani ly. God is lhe re t o 

be availed s o long as humankind re c ognizes 1ts limitation t o 

invo ke God as an aide to serve humanity's quest . A tr1bunal. 

whi c h c al l s the integrity o f human beings into question when 

prese nt e d 1.; j th e~· idence and iss ue s o f d o u b t, 1s worthy o f 

being referr·ed l o as "Elohim " f o r it is that role in which 

t hey are p l a c ed. Tl 1s a po s 1t1 o n l o be shunned rather than 

sotq~hl af t er for God is holy and Lhe1·efore judges are to 

fol ! 0 1.: the pro toc ol o f the King upo n whom they se r ve and 

c realP an enviro nmenl of holiness . Perm1Lling even an 

inadverle11L hilul hasheru t o o cc ur would be a v iolation o f its 

sacred task . It must protect thP sanctity o f God ' s name on 

the one hand while on the other promoting the i ntegr ity of 

eac h litigant If at all possible, its r ole is to use the 

oath in its primary c apac it y, to restore trust in t he world by 
> 

remov1ng doubt and suspicion in t he minds o f those who are 

before i l. 
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The litigation which has come before the court arose out 

of the sensitive desire to perform the mitzvah of aid1n~ anrl 

maintaining the dignity of one who was less fortun ati;- flnd tn 

need. But no"·, the relationship has turned because of a 

dispute . As crucial an issue as it is for the court to 

determine the truth, it. must a lso quest.ion whether, throL1gh 

its proceedings, the plaintiff will ever perform I hi s c ommand 

or be hardened in his heaT· I Lhrough this legal pro c- ess . II 

must preserve the desire o f the heart to d o ~ood, ('\ ('O when 

there is a se nse of beJng t<tk e11 advantage of. In essence , i t 

must also c reate an em ironment \,•iLh1n the lender to co ntinue 

to lend without interest Lo those in need, lest $ociety be 

divided between pharaohs and sJaves. 

As Lo lhe borro1-;er, the baraita promoted his dignity by 

permitting him Lo lest 1fy despite the presence of two 

witnesses who impeach his credibility before he takes the 

oa th. The court musl mAintain a perspective of innoce nce and 

li as n o r i g h t t o "" 1 t.. h ho J d l he o fl t h ex c e p t 1 n n a r row , c 1 e a r 1 ~· 

definerl circums tances. 1ts dut:• is not to look inlo 1he hea r t 

of a human being and determine if lt is one that is seeking to 

rlo evil. Nor can i t protect one from comm 1tt.ing a hilul 

hashem. Rather, the .iudges must maintain a presumption o f 

innocence in their minds . They are only t he ministers to the 

King. And jt. is onJy the King wh o determines what is i n t h e 

heart . Thu s, a sensitivity must be present that r ecogn izes 

the presumption of the borrower as being in a difficult 
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c1 r c umst.anc f> s uc h that he denjes o n l he o ne hand, but. that hf> 

will either lak e the oatli and h o 11Pslly le~tj fy o r dee ] [ ne th e 

oath on lhe other. The scriptura l foundation expresses a 

unique faith in the fundamental good n ess and integrity o f 

humank i nd. 

Fina lly, the Talmud is leach 1ng that l he righL lo t he 

oath i s ultimat ely in t he hands of the bo rrower . There is lhe 

prohibition against taking God' s n a me 1n \'ain . Th e- penal I ies 

f or jntentionall y violaling God ' s na me will e:-..tend into tli e 

grave . Eve n if he is neglige n t 1n lii s t es timony, h e 1•1 11 

suf f er lhroLJgh co nfess io n, atonement, of fering, i"lnd 

res titutio n if he subsequently remember-s facts t.ha l wou ld 

indicate that his inil 1al t estimo ny ~as false. Ultimatt>ly, 

t he duly L O be ho n est 1s not bet 1. een the ind i \ i dua l and the 

court. Inst.Pad, it 1s between the individ ual and God. If 

this honest y 1s violated jn o pen co urt , God i s desec ra Le d 

because the intention o f the oa th is lo aid Lhe developmenl o f 

h o liness in ~oc Jet:-i, n o t lo p r o mote distrust and disc o r d. 

This will bet.he bu rden whi c h th e defend a nt w1ll c arry and 

1.: i ll perhaps be heavier t han the debt of whi c h h e wil l be 

relieved. But b y permi tling Lhe o ath in th is instance , 

despite t he someti mes harsh realit.es, lhe Talmud confirms the 

essential goodness and trust in people , and expresses the hope 

that relati o nships c an be res to red and an environment rooted 

in holiness c an be advanced with the help of the Almighty. 
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r h 1 s l a s t e 1 em e n t , t h a t God i s to a i d e h u man i t ~· , i s 

expressed in the midrashi c slatemenl that the l1ti~ant is to 

accept the oa th as a gift f r o m t he defendant . By doing so, 

the relationship is repaired and the ontolog i cal hol 1nessJ 

described in S c r iptu r e as a state of being for an indi~1rlual 1 
becomes t he essential fea ture o f hu man connect ion and o f 

society at large. 
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CHAPTER VII 
TALMUD AND SCRIPTURE; 

IMPLICATIONS OF A SCRIPTURAL METHODOLOGY 
IN THE UNDERSTANDING OF TALMUD 
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The Ph ilologi c al Method : Benefits and Li mitations 

This book began with a description of recent works whi c h 

aim to provide access for the reader who wishes to engage lhe 

Talmud. The me tho do 1 ogy that is used t n t hese works ls 

philological> an approac h which emphasizes the meaning of the 

passage in its syntactical and logical flow. 

This methodology, whiJe useful in furnishing a reader 

with a literal understanding of a talmudi c l-'assag.e, poses 

ce r tain difficulties fo r the audien c e to whom these works are 

directed. F i rs t, th~ s hee r quantity o f mater1aJ ;.h1 c h is 

being furnished to the reader in each work presents a 

formidable challenge. For example, the Steinsalt.z Edition to 

Ba\"a Met zia alone c onsists of five separate vol umes. The 

reader is overwhelmed b:- bolh the detail and quant..ity of 

material in even a single volume. Second, it does not provide 

the reader witli the material which t he editors of the Talmud 

presumed its audience to possess: a thorough knowledge of I 

Scripture, its mid rash ic exegesis, rel evant mishna ic passages, 

and even c ontemporaneous portions of the Talmud. Without this 

bac kg r ound, the reader has difficulty in grasping the 

theologi ca l and human issues that are at stake i n the Gemara. 

Third, it does not illumi n e the metaphysical or spiritual 

dimensions that a passage may be addressing through its 

discussion of a conc rete situation . As a corollary, unless 

stated explicitl y ih the tal mudic passage , underlying 

theologic al, ethical, and psychological issues are absent. 
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A philo logical approach can not address t he concept Lhat the 

Tal mu d i s symbolic literature. 

In sho r t, Feldman's principle criticism of curr ent 

t ranslation s is j u stified i n that these works f a il to give the 

reader the experience of 1
• 1 earn i n g 1

' Gemara. Such 

shortcomi ngs, howe ve r , do not arise out of t h e scholarship of 

these works, which is eminent . The contribution of suc h 

scholars as Rabbi Adin SLeinsaltz in pro\'iding an English 

translation and commentary to t hese texts is indeed profound . 

Instead, t hey arise from the methodology that has been 

selected in its aim to provide t h e modern read e r a ccess to all 

of the literatu r e . The ph ilological method , b y emphasi zi ng 

the "pJai n-me aning" of the text, d oes not p e ne trate to t h e 

deeper jssues that this liter ature encompasses. 

Scriptural Meth odology : An Approac h To Understanding Talmud 

Th is metho d ology c a lls attentio n to the historical and 

scriptural roots embedded in t he se texts . An a xiom of this 

approach is that the Ta lmud is a s;.•mbo l for t he rational 

u nderstandi ng of t he relationship betwee n t h e Divine and 

humanity in its myriad c.ircumstances. The problem of the 

baraita analyzed above is no t whether a person wh o deni es h is 

lender in the presence of witnesses should be perm itted to 

take an oath o n t he disputed remainder , This real problem 

>' poses mo re fundamental issues o f human and Divine concern. To 

what extent ma y God play a role in res t oring human 

relationships ? Under wha t conditions does the Torah i ssue a 
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psy chological imperat h·e for the indl\· id11al and community to 

turn asjde its suspicion and doubt as lo the 1nlegr1ty and 

honest=• of a person':' Ho¥-· c. an a cou r t of l a1-- create an 

e n ironment o f reco nci liation so that the fulfillment of a 

moraJ law whi c h p roY1de s aide f or those disadvantaged may 

flourish? These are the real issues which are represen~eed in 

the baraita and the Talmudic dialectic whi c h follows. The 

Talrnud thus symbolic literature. 

The methodology is comprised of three steps. Fi r st, the 

sugva must be comprehended. .~philologi cal and co ntexlHal 

understanding is a pre r eqllisite Lo any increased level of 

awareness of the underlying issues. 

In the next phase, an analysis of a passage is then 

underttlken i..ih i ch w i 11 reveal central the me s whi c h occur 

repeatedly ~ithin the passage. In the selecti -:> n from Bava 

Metz ia, the oath, partial admission, si ngle-witness and two 

~i tnesse s, are played out on the stage of th e lender - borrower 

relationship. By fo c using on these mot ifs, the reader begins 

the process o f " tak ing a step back" from the dialect1c in 

order lo develop a sense of its Human and DJ\'i ne dimensions. 

In this phase, t he reader might ask the f ol lowing: 

1. What.. do Scripture and Midrash co ntribute to the 
understanding of the lender-borrower 
relatio nsh i p ? 

2. What is the significance of the oath in 
Scripture and in the s u bsequen t rabbinic 
literature which precedes or is contemporaneous 
to the Talmud? 

3. What are the scriptural and midrashic 
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supports for the laws o f admission, s1ngle­
w1 tness . and ~itnes~ es and their rati o nales · 

Once s u c h issues are idenl1f1ed, the mosl d1ff1cult part 

o f this meth odology is then engaged: exam1n1ng the treatment 

of these topi c s by the l i terar·y a11lecedents o f ~he Talmud. 

These consis t s of scriptural passage $ and Lhetr m1drash1 c 

exegesis, rele\'ant Mishnayot and baraitot, and co ntemporaneous 

literalure, s u ch as related lalm11di c passages . Al Lid s le,·el, 

Lhe assumptJon of Lhe ed1l.ors, Lliat i ts reader 1 s 

knowledgeable of Lop1 C' s I n thei r sc riptural and 

histori cal contexts, is sal1sfied. 

The interrelationships o f t h ese va r ious themes are more 

f u l b· re a l 1 z e d i n t h e s c r i p t u r a l f o 11 n d Cl. t i on , t h a n i n t he 

talmud1 c dialecti c . Th <.> d1,·1ne arid human dimensions are 

treated d1rec lb 111 tl1eo r·y . Thus, the reader is able t ..1 

appreciate the necess1Ly for the d1nleclic approach that the 

Talmud adopts, as well as the l11 slo r 1 ~ antecedents upon wh ich 

each talm11d1 c pos1l1on r esls. 

Finally, Lhe passage is reread in light of Ll1e s c riptural 

foundation 1n order to disc ern the Di' 111e intention within lhe 

particular human issue that the Gemara confronts. For 

example, there is a nexus betwePn ll1P oaLh , wh1ch r epresents 

the invocation o f t-he Di,ine, and the righl of a person t.o 

make u se of it • even if suspected of being less han 

,.>'f orthright. 1'he baraita telJs the commu nity that not only 

has it no right to withhold the oat h from a defendant [bul for 

a few narrow exceptions), but that it must let go of its 
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suspicions and Accept the oath of the defendant As o ne Accepts 

a g1 fl, and thus concl11de the matt er. The ba ra 1 La anrl the 

Gemara teach Lhat the rlivine, within the parameters o f ce rta in 

definitJ'\e exceptions, presumes Lhe essential integrity and 

honesty of people. Because of this fundamental view b~· God o f" 

humanity, a person is entiLled t o use the name of God to 

affirm hi s cha racte r. I L i s di ff i cu 1 t lo d 1 s c e rn such a 

lesson from Lhe phi l o logi cA l appro ach precisely because of the 

lack of a sc r1pturRl f o u11datjon. 

II . J MPLl CATJONS OF THE METHODOLOGY 

The Meani ng of Talmud 

This met hodol og~· expresses phi J osoph i call y the concept 

that Lhe Talmud is an extens ion o f the Writt en Torah and the 

Oral Tond1 . These a1·e tlie T<tlmud's f o undati o n u pon 1./ h J'"'h it 

b11ilds. By amplifying these texts, the Talmud fall s within 

the Divine imperatl\:e of S1na1. Just as t here are co nfl1ct1ng 

passages i..-ilh1n ttlf' Ta nakh 1o.h1ch, when contrasted as the 

midrashic literature so often does, gl,es the appearance of a 

miniature d1alect1~, so too does the Tnlmud engage in its own 

dialectic. The result in ea~h instan~e is a synthesi s and a 

deeper apprec1at1on for Lhe nuances of each work as it 

struggles to reso l ve the human and theological issues that are 

presented. 

Torah is not simply the scroll that is in the ark , or the 

Mishnah, or the collection o f midrashim written centuries 

before. Instead, Torah is that which preceded creation. 
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Talmud is anot h er step t o i-,' a rd reaching that 11lt1mttte 

perfecti o n because of its deman d for a ralional comprP hension 

of the paradoxical nature of thi:> human condition . The mean111g 

of Ta lm11d is that it extends Lhe path towa rds an undersland1t1g 

o f Lhe Divine w1sh for humanity. 

T h e Function of Talmud 

Once the meani ng of Talm11d is gn=tsped as a slr11ct11 r·e 

wh ich re s t s o n Torah, its fun ction becomes clear. ] f 

Sc r ipture is a partial expression of T o rC\h. then it mus t sene 

some ove rall p urpose Lo life. Rabbi <\kh ·a defined the C' Pntral 

tenet of the Torah as "love thy neighbor as thyself . " But 

this verse must o nce again be placed iu context. lt appears 

in Lhe Holiness Code in t he Book o f Lev1t1cus. It 1s hol1nes s 

in even·da,'.I' li fe which the Torah and by extension Talnud t s 

attemµting Lo discern. 

T o be able to "lo ve thy neighbor as th~· self'' after a 

person has refused to a ckno wledge his debt JS generall y beyond 

mo s l of o ur capab1lity i n the absence of a mechanism for 

resolut1 o n. It might even be co nsidere d naive to e ver e~pec l 

an jndividua l to ever Joan mon ey again once he has been taken 

ad ... ·antage of . But Torah and its subparts, Scripture, Midrash, 

and Talmud search for a way in whic h Lo restore trust and 

kindness in the ontology of the human condition . Holiness is 

the state which Torah always beckons humankind to enter. The 

Talmud functions to carve a path within the concrete r ealities 

of life in o rder to allow humankind to be holy and thereby 
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adhere to the prot ocol of God. 

Th e Chall e n ge Tha t Awa i ts Us 

The scriptural foundation in this work cons i st of three 

cornerstones. A building however is comprised of four. It is 

for the reader to construct the fourth cornersto ne, to build 

the walls, and furnish the interior. The wo rk awa1 ts us. 

Each of us is challenged to c reate our O'-n c ornerstones, 

i ndeed our own homes, by using the gifts that were presented 

to us centuries ago at the foot o~ Sinai . The foundations and 

cornerstones ma~ never be c omplete. However, when Lhey ar~, 

surely there will exist a dwell1ng place on earth wherein the 

name of God shall reside. 
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