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DIGEST 

This thesis attempts to deal with the relationship between 

Minhag and Halacha. One period, primarily the Tannaitic, is dealt 

with; and one aspect of Minhag, namely, Minhag hamakom (local usage) 

is treated. The main idea here is that local usage is an aspect of 

halacha, and in this general framework, we see local usage functioning 

as a basis for, and at times a definition of, terms of the halacha. 

There are instances in which the local usage is equivalent to the 

halacha. 

No attempt is made to trace the origin or development of minhag; 

rather we make a presentation of cases by way of defining the manner in 

which local usage operates in its halachic setting. We see this in two 

main areas: Ritual Practice ard Civil Practice. 

In the former area, local usage is seen as actually detennining 

the halacha, whether in marriage custo~ or in the stipulations in the 

Ketuba. With regard to working on the eve of Passover, or on the Ninth 

of Ag, we fioo locaL custom detennining what is to be done • The usage 

of a particular community becomes halachically binding upon the resi

dents of that conununity. In. the case of kirxiling lamps for Yom Kippur, 

local usage is frund to be a "fence11 around the law, since its main 

purpose is to prevent intimacy between husband and wife on Yam Kippur. 

In liturgical practice, local usage was pennitted to determi~ the 

proper practice; arxl the precedent of authoritative individuals was at 

times invoked to validate said usage. At times, local usage operates 

within the area of a larger minhag, being its application in a particu

lar place. 

- ---- - - -- - - -
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In Civil Practice, local usage serves to define the terms of 

agreement between two parties; it functions as an unwritten agreement. 

We see hOlil local usage defines the obligations of the tenant-farmer 

to the owner; what kiDi of crops could be grown, even hOW' they were 

to be marketed. Local usage is used to define the rights and obliga

tions of partners or neighbors in property. We rely on local usage 

in conunercial practices as to what is proper in selling cattle, in 

weighing out merchandise, in mixing of fruits or diluting wine. Fi

nally, we see the role of usage in dete.nnining the rights of workers 

and conditions of EITlploymen t. In all of these are as, local usage, 

where it is prevalent, is the halacha for that place. It is only in 

the absence of a definite local practice that specific halachot are 

needed. local us age, therefore, partakes of the essence of hal.acha 

and is applied within a general halachic frarewcrk. 

Samuel G. Broude 
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INTRODUCTION 

What is Minhag? 

If we refer to the definition given us by Dr. Greenstone in the 
1 

Jewish Encyclopedia, we find that Minhag is 11 an old and general usage, 

or a religious practice, not based on any particular biblical passage, 

and which has, through the force of long observance, become as sacred 

and binding as laws instituted by the proper authorities." The historic 

function of Minhag has been aptly and correctly characterized by Freehof, 

who, in seeking to explain the ability of Judaisn to adjust itself to 

past crises, portrays the power of Minhag in its relation to law as fol-

lows: "How did Judaism succeed in making the necessa.zy revolutionary 

readjustments in the crises of the past? •••• All law has two instruments 

of change, legislation and interpretation. But ••• Juiaism lost the 

ability to, make a new beginning with new legislation •.•• In general, 

Jewish law was confined to 11 judge-made law,~ to the interpretation of 

older statutes, (which) ••• can be stretched just so far •••• Therefore, it 

could not have been Jewish law alone ••• which has tided Judaism over the 

catastrophic breaking of old forms of practice in past crises of Jewish 

religious histoiy. There mu.st have been a creative pOW'er which could 

originate new practices in place of the old. Such a creative power, 

imaginative arrl. original, was the Minhag, the custom of the people •••. 

The Minhag created by the masses was the raw material which the law took 

up and shifted, rearranged, justified arrl embodied as the legal practice. 
2 

'!he law itself did not create. The people created am the law organized •• " 

While it is recognized that Minhag is part of the vast area of 

Halacha, its relation to Halacha is complex. Weiss feels that Halacha 
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is the basis for Minhag
3 

but TchernoWitz argues that they constitute 

two separate sources of legal practice, which frequently are at odds 

with each other.4 That the Rabbis recognized the validity of Minhag 

in detennining hCM the halacha should go is made quite clear by several 

instances: in discussing the proper benediction for drinking- water, 

where there is a dispute in the Mishnah, Rava advises "Go and observe 

how the people act . •
5 

This thought is paralleled in the Yerushalmi, 

where we are told that "any halacha which vacillates in the crurt, and 

you don't know its nature, (firrl the solution) by going out and seeing 

6 
what the populace is doing, and do likewise." As far as the power of 

Minhag is concerned, the Rabbis went even further. 'Ibey said that a 
1 

law does not become established until it has become a mi nhag. Tchernowitz 

understands this as meaning that minhag has its .source, its foundation, 

in the consensus gentium - that through minhag, the people's assent is 
8 

expressed until it becomes halacha. 

What are sane of the criteria for an acceptable Minhag? R. I saac 

b. Sheshet defines a m.inhag as "something that occurs and is practiced 

many ti.mes; but something that is done only once or twice cannot be 

called a minhag. 119 In addition, the custom must be recognized as stem-

ming from legal necessity rather than being merely sanething done out 
10 

of force of habit. Furthermore, the custom cannot be founded on error 
ll 

or misunderstanding. 

What are the limitations of the power of Minhag? The classic 

case cited to indicate the over-riding power of Minhag is Jer. Yebamoth 
12 

XII:l, where we are told that '9Jninhag nullifies the halacha.tt How-

ever, this statement must be understood in tenns of its actual intent 

I 
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rather than being taken literally. 13 
As Dr. Guttmann has shown, what 

this passage intends to convey is the idea that no legislation has the 

right to nullify even the simplest minhag. Furthennore, simply because 

a particular custom is more stringent than the appropriate halacha does 
14 

not mean that its intention is to nullify or override the halacha. 

Minhag is thus seen as part of the unfolding of the halachic 

process. As the people express treir legal necessities through usage 

and custom, the law becanes more clearly and firmly established. But 

minhag does not operate out side the halacha. · At times it defines the 

law, at other times it is equivalent to the law; it may be the fore-

runner of the law, but it is always within the framework of halacha. 

Of course, it may be understood that after the destruction of the Temple, 

with the Jewish people living in many parts of the world, various local 

observances developed. By the ti.me of the Middle Ages, there was tre-

mendous diversity of practice, so 1hat when Caro made his Code, he was 

not only arranging the halacha, but clarifying the minhag, to which it 

was necessary for Isserles to add the Ashkenazic customs, as Caro had 

dealt with the Sephardic. Maimonides had al.ready recognized the great 
1.5 

halachic force of minhag. Not only was custan and precedent important 

in ritual observances, but equally significant in civil practice. This 

will be seen from the division of this paper into two major parts: 

ritual and civil. 

Since Minhag is such an all-encompassing subject, and since it 

stretches in time from customs known but not recorded even in biblical 

times all the way up to our own days, it was found necessary to limit 

the scope of any attempted tyeat~nt of the subject. As Freehof points 
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16 
out, ''Minhagim arose all over the world. They were the creative part 

of Jewish law. It would be a fascinating study to go through the notes 

of Isserles to the Shulchan Aruch and the Tur and to list all the in-

stances in which he says: 1This is our custan• or •This is not our 

custom 1 
, or 1 It is our custom to do thus and thus' • It would be re-

vealed that a large bulk of Jewish law was derived spontaneously, crea

tively and anonymously from the life of the people of Israel. This 

minhag was more basic to the development of Jewish law than the law 

16 itself has ever acknowledged." 

It is thus not our purpose in this thesis to trace the develop-

ment of minhag or to attempt to detennine the origin of aey particular 

minhagim. Rather, we have. tried to understand the role of minhag in its 

relation to halacha . Because of the vastness of the subject, it was 

found necessary to concentrate on the early Talnnnic Period, encompass

ing the Tannaitic halachic writings for the -most part. Even\iere, _to 

attempt to incluie all of the observances of the period would be beyond 

the scope of this thesis. It was therefore detennined to investigate 

one highly important phase of minhag, namely, local usage, and to see 

how it affects halacha in its many applications. Thus, it is the pur-

pose of this thesis to present a systematic treatment of local usage in 

the early talmudic period. In so doing, we find that in the area of 

ritual observance, local usage becomes the community "nonn, 11 imposing 

itself as strongly as any halacha on all those in the community. We 

find the great principle enunciated by Rabban Simeon b. Gamaliel, that 

•everything follows local usage." In civil law, too, we see local usage 

defining the terms of the agreement between land-owner am tenant-farm.er, 

or between partners in property, or again between employer am employee. 

I 
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Where there is no specific local usage , it was necessary for the Sages 

to stipulate specific laws; otherwise, local usage was tlE law for that 

place. So that it is not only of the essence of halacha, but local 

usage very frequently is the halacha. This is the main burden of this 

thesis. 

I would like to acknowledge with sincere gratitude the guidance 

of D1Y' teacher, Dr. Guttmann. I would like to thank rrry children for 

their patience; and no words can adequately express my indeptedness 

to my wife for her invaluable aid. 
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I. Local Usage in M&rriage Customs 

,w~~~ ~~~¥"d to ma~riage customs, there is a very clear distinction 

of ".~~cal us~~e" a~. between the provinces of Judea atd Galilee. Appar

ently, the. Jud~an pr.~ctic~ was to have the bridegroom and bride come 

together privately prior to the marriage ceremony. This local custom 

affected th~ halach~c position of the groom, as it deprived him of the 

right to come to .court with the claim of having marri ed a non-virgin, 

since ~s previous privacy with his future bride provided sufficient 

opportunity for intercourse. This is brought out very clearly in M. . . ,, 

Ketuboth I:.5 -

pq l.:.l k,r;e; »~ I lJ ' 'l\ / ;tf/) JJrc brrcJJ 

N t1 Y/''.Ji/li jy;/ ?1)/.Ar) 0/1f'p Cf 
1 

A man who eats at his .father-in-law in Judea without 

2 
witnesses cannot make a virginity claim, since he is 

alone with her. 
3 

This practice. is elaborated in the related Tosephta passage, Tosephta 
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j)Fi~ '-Y w j)~Jl''J}t r1p e:_t/c nJiqf !cf:~ J7 Jfc, 
Ir'. /, MNJ.J l'c /Y(}f fY Ju;; 01rr;_flB° ,[,-:Jr Je11 ;,r,c 
,~, 7 71/c/'/ ;___ f)-;:G f f' r1e£)) 11Ji,A;\ ..j1f" 'ij;-1 ;;}£ 

f l' f 'e)i 1htcF /FiJ/c TT>J>U ;J-1111 1JJ.Jid 1111c 

Said R. Judah: Fomerly, in Judea, they would bring the 

bride _and groom together ~rivately for an hour in order 

to. increase . his desire, but ~ Gali~e they did not prac

tice thusly. In Judea, they would examine the bride and 

groom an hour before entering the m~riage chamber, but 

in Galilee they did not practice thus . In Judea, they 

would set up tvo 'groomsmen ' one from the groom's side 
' 

and one from the bride's (Nevertheless, they were set up 

only for the marriage) but in Galilee they did not f'ollOW' 

this practice. In Judea, two groomsmen would sleep in 

the sane locale as the greom aid bride, but in Galilee 
Ja 

2 

they did not follow this practice. Whoever does not act 

in accordance vi th this custom cannot enter a claim of 

u·. I virginity; If the first man took her home for the sake 

of marriage, even though she did not secluie herself (with 

him), if there are witnesses tha:t she was alone with him 

long enough to have had intercourse, then the s econd man 

cannot claim 'virginity,' and therefore her Ketubah. is· 

only a maneh. One may claim 'virginity' for 30 days (fol

la.Jing marriage), according to R. Meir. R. Jose sa;rs, If 

she secluded herself with him, t.h en he must claim immedi

ately ; if she did not seclude herself with him, then b! may 

claim even after Jl days• 
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Several conclusions may be made from tl:e Tosephta. Firstly, the 

very stroog statement that "whoever does not act in accordance with 

this custom cannot enter a claim of •virginity'." In other words, the 

local custan is so stro~ that it has become halachically binding. It 

seriously affects the legal position of the couple, with practical im

plications in terms of the amount of the marriage settlement. We see 

here, then, an .ins tance of the halacha being detemined by the par

ticular local practice. If the local custom is changed or defied, the 

result is a weakening of the position of the subject. 

A second conclusion to be drawn is that the use of the word 

".formerly" shows that a change must have taken place in local custom, 

perhaps because af the greater influence of one province aver the other 

or because the passage of time made the halacha more conclusive and 

a 
more absolute in its application ( see Note 3, where even in Galilee 

there had been some disparity in practice.) 

Thus, we can see hai local usage influenced the halacha, ani how, 

in time, local usage was merged into what t hen became the prevailing 

halacha generally. 

II . Local custom with respect to the Ketubah 

Although the halacha with regard to the amount of the marriage 

settlement is quite specific, there are instances in which "local usage" 

is sufficiently strong as to change the application of the halacha or 

to define it .. Thus we have the ; ollowing.! in M. Ketu~oth VI:4 -

I.Ji ~J) f l)j1·3 }JG~' JJtr} f1)~ rfo I f l o)O.) ,J o!}>JJ ~»J_q<iJ 

!li~jtY ~ ;·~·1 /JjrJ/ )})11 fSf j)OJ/£1 f,'111 J!).J'f /11r ,-!1?-J'"!.l'I 
. J}} 13j{ JJ 'C!f d j; J) /)/I //c I le' J/Y( 
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If she agreed te bring him cash, one silver~ becomes 

equivalent to six dinars. 
5 

The bridegroom accepts the re-· 

sponsibilicy of providing ten dinars for the "basket" (i.e., 

for purchasing spices, perfumes, etc.) for each maneh (of 

the bride). Rabban Simeon b. Gamaliel says: It is all ac

cording to local custom. 
'. 

The statement of R. Simeon b. Gamaliel is hi~ly significant. 

But we must understand its import in its context in this Mishnah. 

Does R. Simeon add to the statement of the Rabbis, or does he contra

dict it? R. Nissim (see Note 6) feels that R. Simeon is agreeing with 

the Rabbis, but adding the proviso that in a place mere there is a 

local custom, it should be followed. Maimonides, however, understands 

R. Simeon as opposing the Rabbis, and agrees with him that "Local 

custan is a great principle, and we ~ply the law according to it, 

provided that the particular custom be spread throughout the proVi.nce. tt 7 

According to Maimonides' understanding of R. Simeon, local usage 

is always the detennining facter in applying the halacha, so that, in 

effect, it determines the halacha. This implies that the Sages sought 

to apply the halacha in spite of lecal. usage. To this, Maimonides is 

opposed azri enunciates the •great principle" stated above. 

Maimonides 1 interpretation is supported by the following related 

Tosephta passage, Ketubotb VI:6 - . C 1- r 
JJn.f) /'j l"ff ,})G0 J1 'f~Yj fF{t,~ f 1riJO.) I oj.J.oi '{t{)Q> 

76 fi) ;J y 1' " !Nfc f 1Ne1i J.. ~ rt.f~-1_}1 3 . 7J1 tr· /! f( 1 ~ J1.N 
f lo.>oY/J )·1 f 'of»[_ Jc/fl f!)jJJ JN Ji//)~ J r,fe, JC f f, f'l,-v' 
'if~ .A//cl( ltl/> ;f Oi/J!)f 'V~'/Jg J.Jj1~~j ~1J_jf-l f!)-# ~rt, 

Ji l GU jjg17 Jtr f7c ~rl!AJ:4 1Jrj r!Jc fit UiJ/ fl'j;)t0 
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f '?}3 J1eNP l3{'}:J7ft !rcT_t!c })t ~~ /f/t 

M~JAJ~ !)~3 f f/c ;I o!_/j1J/ 7JnoD hi/ fie tt>T 
. - 12/}'J iWY f/c ~ 7tY fje_;. 'bNJJJ'& J.~/ 
/'iJfJ.~t f{},/cr:111 JiJJ>bJ' Jc.F f;:~'f:-r;c/ i'JF~ ;u>t JJll J.}Ci_f 

. JV!'IFicf--.i2/4/ 
If she agreed to. bring him ready money, selas become 

equivalent to six dinars. The bridegroom accepts the 

responsibility or providing ten dinars for a 'basket• 

of spices. Said R. Jose: Thus is the law - in a place 

where the custom was not to lessen the appraised goods 

nor to add to the cash, one does not depart from local 

usage. If she agreed to bring him 500 dinars of silver, 

and he wrote in her Ketuba 1000 dinars, if she made her 

own stipulation (as to the value) she takes whirl, he 

wrote for te r; if not , he deducts five dinars for every 

shekel (var. rdg.: three dinars for each sela). If sl"2 

agreed to bri~ him 1000 dinars and he wrote in a field 

('goods') worth 12 maneh, if she made her own stipula

tion (of the value) she takes the anount that. he wrote 

for her; if not, be should not give re r less than 200 

~for a virgin, er a~ for a widow. 

R. Jose rs statement is thus s illlilar to R. Simeon, but the fo:nner 

is more expllcit than is the latter. R. Jose tells us that even when 

local usage is in direct contradiction to the law, it supercedes the 

halacha, that is, local usage detexmines the halacha: "This is the 

at depart f'rom local us age." We see, then, that 
law ••• one does n 



-
6 

local usage was invoked to detemine the halacha. Ultimately, the 

extent of application of a particular halacha would depend upon the 

uniformity or diversity of practice. 

Another instance of lo~al usage affecting the balacha is found 

in Tosephta Ketuboth VI: 5 ~ 

If she agreed to bring him two selas, they are made 

equivalent to six dinars (each). 'What the bridegroom 

agrees on (i.e., in goods), he deducts (therefrom) or2-

fifth, except with regard to the 200 of the virgin and 

th! man eh of the widow. 
9 

If she agreed to bring him gold, the gold is similar ta 

chattels (and lE then deducts 1/5); but golden dinars 

are like cash (he thus adds $0%) • 

Said R. Simeon b. Gamaliel: The matter is thus -

In a place where the custan was not to exchange golden 

dinars, (i.e., into prutas) he leaves them as they are, and 
10 

the gold is thus considered as chattel. Whether she 

brought in goods or ready cash, if he detennimd to divorce 

-- i... - - -



her, she mq not say, 1 give me my goods,' nor may he say 

to her, 'take back your cash, 1 but she takes what was 

written for her in her Ketubah.11 

7 

R. Simeon is consistent w1 th his position regarding local usage 

in insisting that even 'Wi. th respect to golden dinars, if lecal custom 

keeps the husband from using them. as ready cash, then they are con .... 

sidered to be goods, and the law of goods applies (i.e., deducting one

fifth). But if local custom pennits him to convert them, thm the law 

of ready cash applies. Here we see local custom detennini~ w~ther 

gold is to be considered ugoods" or "cash•. Here, then it is not a 

matter of the Minhag ha-makom detennining the halacha, but defining 

its application 'through a definition of terms. 

Another case that has bearing on the amount of the. Ketubah js 

Tosephta letuboth IV;l3 -

Jtjj;, Jr!/.),:.1 j0J/J u f/ff' 1f ft1J lo/I 1? t')~ 
fJv J Jfi/J.Yi1 -Ale j'?f,, jllcl JJ!!/l Wrh fPC 
I' }2/JI{ fa/iv ]}rt' V' f, )}~/).) j) .Ak- I' ['O/J e 

R. Jose the Galilean ~:xplained: In a localicy where (it is 

the custom) te write a Ketubah against indebtedness, then 

only the amount of indebtedness may be collected, and not 

the amount in the Ketubah. In a place where it is customary 

to double the (amount of) the Ketubah, only ore-half may be 

collected. 
12 t R Jose is explaining the "language of 

The Gaon understands tha • 

di to Rashil3 the unleamed would frequently 
the unlearned. 11 Accor ng ' 

S We can see from the above that 
disregard the decree of the ages• 

I' 

\' 

1 

I' 
I 
I 

r 
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various customs existed as to the anount written into the Ketubah. 

Apparentl~4 in sone places it was customary to double the amount of 

the dowry by way af honoring the bride. Obviously, such a custan 

ceuld not be considered binding halachically, since it was clearly 

opposed to the intent of the halacha. In the case of a Ketubah written 

in lieu af' payment of a debt, 1hen the custan of doubling the amount 

would certainly penalize the debtor and hence was not to be followed 

as halacha. We may deduce from this, however, that where local custom 

defined or delimited the halachah, it could be coo.sidered as binding. 

We have evidence of distinct differences in the writing of th! 

Ketubah as regards the custom in Galilee and Judea in M. Ketuboth IV;l2 -

f'r ..Ji! f I ii 'Ji I/I I/{ I ;; I O)jtl l~f'iJ. t ti I !A~ fr.;U.. I b1J. .,(Ir.. ' l AA l.J n ()I') I i,l J1c f 'V (~ . Jl'3 .}.1(1 I YA Fi» e, ~,I/) . !J, I ;:.;:i 

07 r:i.,,1 ,_, / t J) j>q/iJI '0 ;c, . f', )fo, 'eJt :J J "'.,,(,() , , i) FF t l~)lc 
/1' ;1 I' /) ,~? f /G !:>!;) ;-f !J.f> !!? r l /.Al F j'f;1f IJ> )9 'JI e 

. JM/ b j1'lV ) OJ I })).(lf.P )) f. I pLJ 
(If he wrote) 'You shall reside in my house and be sup

ported from my possessions for the duration of your lii.dow-

. h ' he is obligated, since this is a con-hood in my oU3e, 

Tb would the people ~ Jerusalem 
ditlon of the court. us 

Galil wrote in the same way as did 
write; the people of ee 

the Jerusalemites. 
(But) the Judeans would write '• •• until 

. . t give you yrur Ketubah (marriage 
th! heirs are wi.llmg 0 

if the heirs so desired, they 
settJ.ement) •' Therefore, 

nt of ) her KetuQah and let her go. 
could give her (the am ou 



It woUl.d appear from this M~shnah that tre people of Jerusalem 

had their own practice, but tended to follow Gali.lean custom. The 

Judeans, on the other hand, followed a custom which was definitely 

opposed to that of Jerusalem and Galilee. According to tie latter, 

the heirs cruld not dispossess the widow, as long as she did not re

marry or claim her settl.ement. In other words, the halachic consequence 

of local usage in this case was that in Galilee, it was the widow's 

prerogative as to how long she remained, whereas the Judeans permitted 

the heirs to decide. Bertinoro indi..cates15 that the halacha followed 

the Galilean practice, which is understandable, considerhlg that the 

Rabbis were constantly alert to protecting the rights of the widow and 

16 
divorcee 

Not only did R. Simeon b. Gamaliel apply his principle of follsw

ing local usage to the amount of the Ketubah, but also to the t,-pe of 

document that is written. This is evident in M. Baba Bathra X:l -

Gk@ . /111r1ui /'Jl X·~vv~. µu11 /i-,y (JJOJ ct 
fi)'k p/Ar~ /111 };wt 1~1jv1!,/M1!o1 /1Jr ·/~i 

''/wr, ~ /f!I )/Ilk: JFJ!r0, {;;. w~ '?>l . f I RI·/!) f) 

/
1YNC1 l(ll. e1cOJ J,ft)YJ tDr~~1h?1J, ?~ pwr tJi 

. ~)''JI& (J})lo h'J> l!l!fo !Pf;"(' F' 
In an unfolded document, its witnesses ' (signatures) are 

0n the front (at t~ bottom of the page); in a folded 

. t . , (signatures) are in back (of each 
document , the Wl. nesses 

d ent in which the witnesses signed 
fold) • An unfolded ocmn 

d ent in which the witnesses 
b ck and a folded ocum in a , 

are both invalid. R. Hanina b. Gamaliel 
signed on the front 

t . n 'Which the witnesses si. gned on 
says: A folded documen 1 



... 

10 

the front is valid, since it can be made into an unfolded 

document. R. Simeon b. 0 analiel says: It is all according 
17 

t~ local custom. 

B rt · 18 
e inoro interprets ta difference between R. Simeon and the 

Tana of the first part as applying to a place where it is customary 

to write both types of documents. In that case, 11If one were instructed 

to wri. te a folded document and wrote it unfolded, or vice versa, the 

'first Tana' comiders it invalid, since the individual's instructions 

weren't followed. R. Simeon feels that since local usage involves both 

types, it doesn't matter to him and should therefore be valid. And 

the law followed t~ Tana of the first part." 

We see f.rt::>m this Mishnah that it was custanary to write several. 

types of legal documents. 'We may deduce that according to all parties, 

if there were only cne local practice prevailing, the halacha follows 

that practice. It is only in the case of several conflicting practices 

in the same place that there is a dispute. The fact that R. Simeon 
1
8 

view is not upheld is due probably to tre fact that the specific in

structions were not followed ard not to the fact that one practice was 

used ratbe r than another. Again, we observe the strength of local prac-
19 

tice in determining the validity of the halachah • 
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NOTES - CHAPI'ER I. 

1. Engaged to be married. 

2. 

). 

Ja. 

4. 

5. 

6. 

1. 

B. 

9. 

10. 

ll. 

12. 

i.e., that his bride was not a virgin at time of marriage. 

Since it was. the custom in Judea to encourage intimacy, he might 
have had :ntercourse wi. th her. Bertinoro states that in Judea, 
the practice was to penn.it the future groom to be alone with 
his intended, during the engagE111ent festivities at her fatber 1s 
house, in order to increase his desire for l'sr • 

.Althought it was alread;r states that they did not set up grooms
men in Galilee, there were apparently some places in which the 
practice was followed. Nevertheless, even in those places, 
they didn't sleep in tre same locale as the couple: Minh.at 
Bikkuri..'11 in .AJ.fassi, Tosephta Ketuboth I:6. 

Similarly in Jer. Ketuboth 1:1, •Rava sqs that this statement 
refers to one lilo practices the Judean custom of intimacy in 
Galilee. R. Ashi feels that the custom referred to is that 
of examining the couple. 

Instead of the usual four, representing a .50% increase in val\2. 

/

IX 
Tosaphoth Yom Tov to our .Mishnah quotes ? as indicating that 

statement of (! '"~ e? simply adds to statement of Rabbis -
that where there is an established custom, it should be followed. 

Mishneh Torah Hilchoth Ishut, 23:11, 12. 

In the llfassi edition, VI: 2, ). 

From 1Clich a, must not deduct anything. 

From which be mq deduct one·fifth. 

· f'ull Tal m of her goods, but one-fifth 
Thus she cannot elalll the f ash he must giTe ber 50% more. See 

1 • and in the case o c · ' th ess, . . . nhat Bikkurim to rur Tosephta in e 
the di~cus~1~ in ~1f y bamoth 66b; also Ter. Yebamoth 86:4. 
Alfassi edition. • e 

si ad loc says that R. Jose is 
The Gaon R. Elijah in Alf' as f 'the unl;~med" so that ltin a place 

explaining the "languag~ 0write a Ketubah of indebtedness, ~.hen 
where it was cus~omU7 -t d where it was the cust<Jll to double J:Onl.z7 t:t"e debt is collec e 
the amount •" 
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Rashi informs us, in Baba Ketzia l04a that the"unlearned""Wuld 
write without regard to the decree' of the sages A similar 
discussion ar the a1anguage ef the unlearned" ~ found in 
ier. Ketuboth 84.1 ani Jer. Yebamoth 16:3. 

~. See Min}J.at Bikkurim ad l.c. 

1.5. Bertinoro to our Mishnah: "The law does not follow the Judean 
practice. Rather, as long as she remains urunarried and dQes 
not demand her Ketubah in court, she is supported from her 
husband 1 s means and resides in the house in whim she lived 
while her husband was alive, and she m~ use all af tl'e 
garments that she used duri.~ her husband 1 s lif et:ilne. • 

16. This would accord al.so with our previous observation that the 
Judean practice seemed to become subjugated by tl'e Galilean. 
The Tannaitic tendency seems to be toward unity of practice; 
whereas, in later times, when the Jewish co:mmunity became 
widely scattered, there was wide diversity of practice. 

17. Altho~h this case applies pri.llarily to a divorce document and is 
thus incluied here, it has application also to other ty"pes of 
legal docmeat.s. 

18. 

19. 

To our Kishnah. 

c.f., the parallel passage in the Tosephta, Baba Bathra XI:l, 
where R. :Simeon is not quoted, but which discusses tl'e 
validity of the twa types of document mentioned in our 
Mishnah. 
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II. Local Custom With Regard t.o Festival. Practices 

I. Workirg on tm Eve ar Passover. 

The f'orce of local custom operating ld. thin the halacha is seen 

very cl early in M. Pesahim IV:l _ 

r f'i1~1 Ji r.io "31" r1h~@ 'r"irtJ JJ.)tcFI --Al &r{ /(r>fe f/71/1 
/ ~~ t fl 1w;.; (/l!JJ) . /' ur /' fc r .A 1 trf Jcli T{ ye r1~;1 
, /~ t ff_e· fl_;'/< } /'tit ['lct f /:f!Ylf lfC1 f' irr /'/cf, ftpvl 

· f'//f 7J»t f'lj11V' fJft//I/ ft11jcJ1e fff;1 '?rtl/J /1!f ;tJ,t,J 
. ...),f if~JV/) !}OJ/I 'fY,}J~ 1t' If_- / 

In a place where it was custoJllary to do work until mid-way 

1 
en the eve of Passover, one may d<l> so. In a place where 

it was not customaey- to w&rk, one may not. It om goes from. 

a place where they de work tea place llbere they do not, or 

from a place wl'Ere they do not work to a place where they do, 
2 

ve apply to him the stringmcies of the place vbich he left 

and the stringencies of the place to 1iilich be vent .. 3 
But. 

let no man change (frem tl'e local practice) because (it leads 

to) conflict. 
4 

We have here a clear indicati.an of tvo distinct practices, one to work 

and one not to work. These lee al practices are se ~trong that they attain 

the force of halacha in the area in which they app~. Thus the halacha 

of not working on the eve of Passover gives way to l.cal custom at least 

until mid-day -- after mid-day-, the halacha applies ever,yvhEre. Fur

thermore, we are given the reason f or pemitting local custom to deter

mine the balacha f or that places a person who departs fl'Gl'll local practice 

can cau·se conflict by con!Usi.ng the local inhabitants as to what the 



practice should be. He llUSt yield, therefore, to the community lni.nhag. 

The matter is further clarified in M. Pescqim IV:.5. 

J,lg/) lf1 f I /IP OJ '?JI?> }J:>fc/W t trt /' j) ;;_~!?Jr i> I r 17111~ f!f'/.J /JI 
J, , ?>/ r I I/() tic ~Cfle, .A~ I )) Ph . 'F't- h !'e /'f f 'll fc) _Ff';./ 

. fl./IJhll i I» ~r P 1 u 11 //!) 
The Sages s~, in Jude·a they llluld work en the eve of 

PasSQver until mid--0.ay, but in Galilee they did not werk 

5 
at all. As to the ni~t (between 13-14 Nissan) the School 

of Shammai prohibit (wrkirg), whereas the Scho~l of Hillel 
6 

perm.it (working) until sunrise. 

Apparently, the distinction in local custom was between JOO.ea and 

Galilee. The Jude.ans pemitted local practice to operate within the 

general halacha, whereas the Galileans insisted on strict application 

of the haJ.acha, perhaps by vay of keeping a ••fence" around the Law. 

For, if one CQlld work until mid-dB\Y, one might foi-get himself and work 

even beyond, thus neglecting attending to the needs of Passover. Berti

noro (see the notes) inteiprets the view of the Sages as being a dis-

tincticn in halachic practice between Judea and Galilee, but even if 

this were so, it must have been as a result of Juiean custom that it 

assumed the force Qf halacha. 

Even in Galilee, where the pt"actice was not to wG>rk, there is 

clarification needed -- if the work were necessary for the Festival, 

it was permitted even in Galilee. Our next Mishnah (M. Pesaqu IV:6) 



R. Meir sa;ys, any work which one began prior to the 14th 

he may complete on the 14th. 7 But one should not begin 

it in the f'irst instance on the 14th evm thGugh he 1s 

able to complete it (on the 14.th). (But) the Sages say, 

three tradesmen can work on the eve ar Passover 'til mid-

day-,, namely, tai.lors, barbers, and laurrlerers. R. Juiah 

8 
says, even shoemakers. 

15 

We see then, that lecal. cnstom applies to unnecessal"Y' work in 

detennining whether it ma;y or may not be done. It is interesting w 

note that a further exception is made for tailors,, barbers, and laun-

derers. The reasons for this are e~licitly glven in Tos. Pesaq:ill. 

II:l8 -

/'~('/ . M9~ '11 1f1(r'),~//>;I~ IDtcfN .J/fYr JC~e fljY" 
110 Jc, ') rr fiY~i/c !A11r1c,;.J t J11 !'le Jf1@1 I 1cfi tyje fl/rl 

r1/ 7~Y mr>1/c,, 7//c,// /!f'/'/c A/lf! /? 19Y 1I£ '? JJ:)/r.Jwi\ 

pi/) ? r'' r 1111/ic '? ;n/lp. /}'{/)/! '!JJ.M . 1;111c ~)~#' 
;f ).11:,, 1Ji1J1 /Jl9j't1/ ~111~ ,..tHc_J'!'~ _}jf!r& )}'~1./ 

/JJT" I (/I~ ) /0 k µJr e, I ;.l,'fy Ir )JD fl /c/;J 'Jl3_/J>I lj 
jDf,.fl'I Ni 1~{., (Y!/lB f/}1/{;;J Ii f '.Wh f!fO/J/ U!N 

) 
J') ~ {) J)/ JI l! II/>/) I' t rr ./Ii' f!l/t J tf f; ..) I· 81> 7J r f I /JO@ I (J) r N 

01"11t~ J:JJ9.:> 1o;;._;, u?P !Jrg;1 pe ;1PnJJ ; 10JJPJJf 

/11~NV ti Jcµ JJ?f 1 (iW"/?, ,., w/ 111!1.N/ ?rV j'f: /''TJ t1 JJ 
(1t1 -Vrl }'» 0jl'Jt17lf flj) . 7;;w j!h;fV r:_ }1h¥>'» 'ft!!~ 

,Jif(.? 1111 fc( j!f9J/l !le ]/'Ilk M/!)}.__ 1,~ 'o(' 17 

jTf!rl'T. Yt1 Jcr~Y li"l .~t!f'f?. fi>' f 3 [of f;)l/lj /I jiff.A ti 
, JJQ} a1cf /JI/& f fc1)/jl 1J~0i jfjT) ~~ rJ.'J-t {J. /fe, 



Where it was custo11cuy to do wrk on that which was 

attached to the groum, until mid-d~ (en the eve et 

Passover), Gne may do so; where such was not tl'e cus-

16 

tom, one may not do se. As of what time iii work pre

hibited on the 14th ?9 
R. &liezer b. J acci> ss;rs, as of 

d<zy"light on tle lhth. R. Judah s~s, as of sunrise. Said 

R. Eliezer b. Jacob, wb:!re do we .find (a day) in llhich 
10 

it is partially prohibited to work and partiall)" permitted? 

R. Judah answered: this very day (the 14th ef Nissan) is 

its own evidence, since for part of tbe day it is for-

bidden to eat hametz, and for part it iB pennitted. The 

Sages say, even in a place where it is ·said that cne does 

not work until mid-day on the eve of Passover (neverthe

less) three tradesmen) de work: the tailors, barbers, and 

launderers. Tailors (are pennitted) since we find that 

the unlearned person mends as usual during ttE (intermediate 
ll 12 

days of) the festival. Barbers, since the Nazirite 

md the leper 
13 

and one who had received a blow on the 

headl.4 cut their hair during tlB Festival. Laullierers, 

since those who come from the coast ar from a foreign land 

launder. R. Jose son of R. Judah says, even the shoemakers 

(may wolk), since those who come up for the Festivals fix 
15 

their shoes and sandals during tle Festival.. (If tl'B re 

is) heaped-up foliage in the midst (of his yard) he mq 

remove it to the sides; (if it is) in the cattle-shed in 

the yard, one may take it out to the dung-hill. 



,. 

Thus the lav that applies to these tradeSllen is· determined by t~ 

practice of some of the peGple. This involves the principle at 

"Gbserving the practice of the people• before fixing th! halacha. 

17 

The law, then, is a result of custom, not prior to it. This Tosephta 

passage is impertant al.a<:> for pointing out that tl'Ere existed dif

ferences in local usage in connection with farm-work. In addition, 

the local custom af not working on the 14th is defi.md as applying 

beginning with sunrise. This would follow the Hillelites (see Nste 6). 

II. Worki~ on the Ninth at Ab 

M. Pesahim IV:5 

fl)'/ , /13rr rJr.:r. µrr:;.;i mtfll,.Jrnf}(.i>}§ f!J!ll 
1~~/;11 t'lJ!~ h;i/, f,M. /'le J>.J/r.111 .Alflf l!} ffje 
j)~/ 1 p,fl), 'Y1/k/ if.' iJif;ri 111"1.£ 1~1 . r1Jf/~ faio/J 

1: f .:J!> I 'Ji fl EA /Jl.~I" f'j'/o 
In a place lbere it vas customary to work on the Ninth 

of Ab, one ma.r do so; in a place where it was the custom 

not to work, one may .not do so; bit in every locality, 
16 

(disciples d the Sages) do not work. Rabban Simeon b. 

Gamaliel sqs, a man should always conduct him.self as a 

(disciple) scholar. 

It ~pears from this Mishnah firstly, tm t there were varying 

customs with respect to working on the Ninth of Ab; seoondly, that 

scholars were excl.uied from following local custom in this instance. 

Irneed, ethers were encxnraged to follow their example in being more 

. -'" though lecal. custom. permitted more leniency. And stringeu"' even 

• i, ....... R Sim.em b Gamaliel, who, on other occasions, this is spo~en .,,, • • 
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enunciated the principle or following local custom! 
,. 

(see above J -r ) • 

We mq deduce, however, that this stringency for scholars applies par

ticularly to the Ninth of Ab, rather than in general, from the fact that 

we do not find this statement. in other cases involving 1.ecal custom. 

Moreover, the Shull].an Aruch retains R. Simeon 1 s view •
17 

(Isserles 

indicates that the prohibition on the Ninth of Ab was merely until 

18 
mid..clq, arxi applied to matters that involved some delay. 

Perhaps the statement of R. Simeon is indicative of the fact that 

on tlE Ninth of Ab, since it is one's duty ta moum the dest\rction or 

the Temple, one should cease from work in spite of lcic al us age, mere-

as on the eve of Passover, si nee it is a DB t ter er preparation for the 

Festival, there is still time even after mid-dq. 

III. .Kindling LamJE for Yom Kippur. 

lie :fin:i a variation in custom as far as ldrrlling lamps fG'D Tom 

Kippur is concerned. The entire matter is pemitted to hinge on local 

usage, which, in effect, defines the halacha. However, even local 

usage has its limitations, for it is not permitted to interfere with 

certain practical m eds of the people. Thus, we find, in M. Pesaqilll 

In a place vmre it was customary to eat reast cm the 

nights of Passover, ene ma;y eat (roast}; in a place where 
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the custom vas not to eat (roast)' 19 one aa;r not • 

In a place lihere it was customary te> kindle the lamp 

fer the night of y . vi 20 om "' ppur, one mtJ\r do s•; where 

the custom was not to kirdle, one may not do so• 21 

But one may kindle (lanps) in srnago31es, houses of 

t Aft' 22 s u-..,, dark allers, am next to sick persons. 

19 

The minhag here serves as a 11fence" around the Lav, since the 

reason for prohibiting or penu:itting the light is due to the desire 

on the part of the Sages to prevent the possibility of intercourse 

on Yom. Kippur. This is brought out explicitly in the parallel Tosephta 

passage, Tos. Pesahim II:l7 -

f't prl 11h11 fl7/6D /) fl ' ~[if~ I' Fi1)[ 1:11~ fl(!' 
')Ill ii: Y>.[ f/c. p e { i i(; _!J J r )" hN f'/c p:f ~j)) /elf /Y}f 

__ / i'fY.l.'1!1 {Jffiro {i/C_J 'f{(_) 0f'rlf v1'~Ji)~/"J~ /'J'1rJil 
11)'~" )(-LT,/ ~/:ilff rife h1nc k-c lfitl Ire /'ti111 {'fc /!rife{} (/ti/ 

In a place where it was customary to kirdle (lamps) 

on the nights ef Yom Kippur, one does so; in a pl.ace 

where the custoll'l was not. to kindle, one does not 

kindle. R. Simeon b. Elazar s'ay-s, one kindles in 

23 inns and washrooms. Those who sa, one kindles and 

those who sq one does not kindle, both say so only 
24 

because of the {possibility of) transgression. 

We see that the custom applied wherever hue band and vile would 

be al.one together. Howev~r, in a public place, ar in a darkened area, 

er for a sick person - that is, wherever practical exigency required 

the use of light, the lecal practice could be overlooked. Thus, the 
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minhag mamakom points th 
up e halacha in an entirely different area, 

that of sexual relations on y Ki en ppur. 

IV• Recitation of the Hal.lel and Re.ading the Megillah 

We find a .variation in local custom wi. th regard to the recitation 

of the Hallel and its attemant blessings. M. Sukkah III;lla sa,s _ 

r ·:i', /v>t>fc r F,· Cie<>1 
f 0& r; hov1 I Fii>J r t'P/e Pl JV' 

. 1JJ'1/I/1) c~'f 1:J h J) 

Where it was customary to repeat, one repeats;25 to 

recite simply, one recites simply (i.e., without repe

tition); to sa,y the blessing afterward, one does se2.6 -

it is all according to l.cal usage. 

Although the nature of the Hallel is apparently understood, the 

manner of its recitation is left to local usage . Not only does the 

place of reci ta ti on affect tre propel' manner, but indi vi.duals seem to 
27 

have had a strong in.flumce on the proper practice. The Tosephta 

tells us that R. El.azar b. Prata would say the 11:> rds once, whereas 
28 

Rabbi repeated them. OD the other hand, a later Talmudic report sa,ys 

that "R. Elazar b. Prata added things -- what did he add? Said Abaya, 

'he doubled the verses from twenty-one on•.• 

Where it was Rabbi lbo doubled the verses or R. Elazar b. Prata is 

not of major import here -- what is significant is the fact that authori

tative individuals, by their ctwn minhag, could be cited as the bases for 

the validity Gf a particular practice. We may deduce from this the fatt 



------ --

21 

that local usage, at least in lit gi 
ur cal pract ice, frequently followed 

the precedent of individual rabbis. 

We may concluie al 
so that the more illlportant blessing was that 

prior t o the Hallel sin · 
' ce tre blessing af'terward was left to local 

custom. ! similar situation is found with respect to the blessings 

arourrl the reading of the Megillah p . on \lrl.m.1 as indicated in M. Megillah 

IV:la -

Jlfrc1p, 'Mjc 7J~~f; ?•Jfl/ JI/If 'ilJ[!;rJJ ..Ale Jc?!]''iJ 

. r.Y tJ rr> tcfil, f'~' [>rF (!!')- f!/l'i .11c91, Pj 

·If' one reads the Megillah (scroll of Esther, en Purim) 

standing or seated; whether one read it or two, they 

have fulfilled their obligation. Where it was customaey

to recite the benediction (afterward)~9 c.ne does so; 

(where i t was the cmtom) not to bless (afterward), one 

does not. 

The fact that local custc>m was permitted te determine the recita-

tion of the blessing afterward s hows th at there was still a state of 

flUJC. surrounding it. In fact, the ritualistic character of liturgical 

practice would naturally lead to mmy and differing local community 

cust<ns, and it was in just such a di versified situation that the prin

ciple of minhag ha-makon could give validity to local usage and prevent 

possible chaos as a result of attenpting ix> impose a single universal. 

practice. 
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V. Mourner 's Benedictions 

In regard to :mourner's benedictions, we have an example of local 

custom. functioning lli thin the area of a general custom (rather than 

within the confines of an halacha}. According to Minhat Bikkurim, "it 
• 

was customary to recite blessings in the house of a mourner • • • and 

there are varying local customs. Some include all the blessings in 

one, solfB divide them into two or three • • • and as appears from the 

discussion in Ketuboth Bb, the entire matter hinges on (local) prac

.J> 
tice." Tb.us we have the statements in Tos. Berachot llI:23,24 -

f'J. l Ji Fi)/{//C g li f'' P1c J:n;:i 1;1,f t;!]e rrr 
. JNc f 1~)11//v )/>fc f Llt f 17/llfe,, 

ljfl'Jc)'i'J. J1c r!D ~Ii f l r;tc .A.:n~ 7;v1r t'!JB 111r' 
~Vlf1 J Ar /l!f t, .:_f!A;r!) 'J>ln;f no fAJj)f frA;m .A 1~ 

Jt/ fi;v~fJ Jt 'l' ft. , /711/ /;ff f/JW I>~ f!Al!J/ !1 l~fc 
. t . ,. . 1d1 /I ('/Y j)'rc/ fl-Joh 

In a place where it was customary to recite mourner's 

thr (parts} 
' 

one SA'V'S three; in two, one blessing in ee "" 
31 

sa;ys two; in one' one says one• 

Where it was customaiy to say the mourner •s blessing i~ 

(part } he incllDes the first one in T'~iyat Ha-
three 15 ' 

. 32 al it with 9who gives life to tl:E dead." 
Metllll, and se s 33 

d . } tanhumei avelim' and he seals 
The second is ( incltxle in -~·:...-----

u.a- eople ani His city." The third 
1 t with "liho consoles il.J,a:I P 

34 
. th H allli.Jn and ~eds no seal. 

is in G •milu as 
JS that these blessings were recited 

It is felt bf Sanuel Daicbes 
and for unknown reasons, fell into 

. "ting t~ mourners, by guests ns1 . 

6 
'ble that Tos. Berachot IIIs23 gives us 

disuse.3 It is entirely posSJ. 



~·--··- --- ~- ------ - ---
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the reason. Since it was customary in some places to include all of 

the benedictions in one, the tendency to silnplicity mq have becom 

widespread, so th at in time, the benedictions disappeared from u.se and 

were replaced by same simple words of comfort. For our main purpose, 

however, we have evidence here of Minhag hamakom serving to diversify, 

md perhaps to simplify, a more general minha1. 



l. 

2 • 

.3. 

4. 

5. 

6. 

1. 

8. 

9. 

18. 

u. 

'""--- - --~ 
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NmEs TO CHAPTER II 

Until mid-day, the minha~ a lies. . 
Prohibited: M°nh t B" PP , after nud-day, it is entirely 

1. a i.kkurim ad lex: · f al K b H to J er. Pesa{lim iv: 1 , c • so or an a-Edah 

If he intended to return: Bertinoro ad lgc. 

If he did n?t intend to return, he follows the local custom, 
whether it be more stringent or more lenient (Bertinoro). 

If be follows a different practice, it could disturb the townspeople. 

The Sage~ believe that working on the eve of Passover is not a matter 
that is dependent on •custom" -- but that in Judea it was permitted 
and in Galilee it was absolutely forbidden but not by strength ef ' 
the Minhag: Bertinoro ad loc • ' 

This is applied to the Gali~eans, who did no;'work during the daytime: 
the Shammai tes consider that it is similar to other Festivals, 
where work is prohibited, since the night is considered the same 
as the day. The Hilleli tes consider the night as similar to the 
situation of a fast day, where one may not eat in the day-time, 
but ma;y eat at night. 

Provided it were necessary for the Festival -- even where it was 
customary not to work. But if it were not necessary for the 
festival, then where they worked, he may do so; where they didn't, 
he ma;r not complete it even if he started prior to the 14th: 
Bertinoro to our Mishnah. 

But the halacha follows the sages, since shoemakers might make new 
shoes as well as fix old ones: Bertinoro. But cf. Shulhan Aruch 
Orah Hayyim 468:5, where Isserles says "· •• these three may begin 
and· work until mid-day even where it is not customary, and others 
who begin necessary work before daytime may work until mid-day, 
and this is the practice." The statement of the Sages canes to 
pennit these to work, not ~o exclude o~hers from finishing: 
Tosaphoth Yom Tiv to our Mishnah, quoti~ R. Asher and R. 

Ref I"l.
• g to the Galileans llbo did not work until mid-day from point 

er n ' . nh t ·1 · d ""' " of law; or, to a place where the m. ag was u 1 :i.ze as a ~ence -

Minhat Bikkurim • 
• 

i.e., where do we find a distinction made betwe.en "sunrise" and 

"daylight"? 

ld Katan ):l·since we find sane leniency with regard to the 
cf •. M. Mo iat days we ngo all the way" in being lenient on the 

inte:nnedp • r· !.;,..hat Bi.kkUr:il'a. see also Pesal}ila .55b (top) and 
eve of assove • n . .u .... ~ 

Rashi ad loc. 



12. 

13. 

14. 

1$. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

His vow was over on the Festi val. 

Whose days of uncleanness errled on the Festival• 

Which healed during the intemediate d ays. 

25 

So that these things are ne 
and therefore are e ·t~ssary for preparation for the Festival, 

j,J ?·') ~ , . J I"Jf}l. ~~- s_e~ the discussion in Mold K~an 13a 
"Sorrethin n~~~s!a 0 1' ( 1~ ~:./~ '3'fY, IJl-l"? i1e V1;1 ?'J;f3 !Jl/I 
that whi ~ ry for the Festival wa~ pennitted by tm Rabbis· 
the Rabb~s.:as unnecessary for the Festivals was not perltl:itted by' 

In order IX>t to be distracted fr om mourning~ Bertinoro. 

S.A. Oral) ~ayyim. 554:22. 

Ibid. 

As m appears as one who eats the Passover meals out-of-doors 
Tosaphoth Yom Tov ad. loc. • 

Sine~ it is forb~dden to have intercourse on Yom Kippur, the light 
will prevent it, since intercourse was prohibited by light: 
Bertinoro ad loc. 

Lest the light cause hilll to see his wife and be aroused. 

Or in any place where husband and wife are not al.one. 

He holds that one who became polluted mq cleanse himself on Yorn 
Kippur, even where the custo1111 vas not to kindle: Minh at. Bikkuri.Jn 
in Alfassi, Tos. ad loc. (Pesahim III;ll) • • 

See Notes 20 and 21. to M. Pesaqi.m IV :4. 

It was customary to repeat verses 21-29 of Psalm U8 in the Hallel. 
Bertinoro ad loc attributes this to the fact that. all the other 
verses in this Psalm are repeated elsewhere in Scripture. 'lbere-
fore, it was customary to repeat these also. 

The blessing before is a commandment and not dependent upon local 

custom: Sukkah 39a. 

Tos. Pesahim 1:9. 
• 

SUkkah J9a. 

But prior to the reading, one is 'eveThilelreah~bli~,~~ed tofrecitde 

b 
d · ctions. "to read the •'"4::l ; .. .uo per orme 

threel e~~ 1 d "She. hehyanua - both or the evening and daytime 
mirac es , an • 
readings. 



~. 

31. 

32. 

33. 

34. 

35. 

36. 

MinlJ.at Bikkur.l.m to our Tosephta, in Alfassi edition. 

Ibid. 
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The God, 'Who is great in the abundance of His greatness mighty 
and strong in the multitude of awe-inspiring deeds ~ho revivetb 
the dead with His word., who does great things that, are unsearch
able an~ wollirous works without number. Blessed art Thou, O Lord, 
liho rev1vest the dead.": Ketuboth 8b. 

"Our brethren, who are worn out, who are crushed by this bereave
ment) set your heart to consider this: This it is (that) stands 
forever, it is a path frora the si.x days of creation. Many have 
drunk, maiy will drink; as the drinking of the first ones, so 
will be that of the last ones. Our brethren, the Lord of con
solation comfort you. Blessed be He who comforteth the moum.ers.• 
Ketuboth 8b. 

"Our brethren, bestowers of lovingkindness, sons of bestowers of 
lovingkindness, who hold fast to the covenant of Abraham o'lir 
father -- our brethren, may the Lord of recompense pay you your 
reward. Blessed art Thou who payest the recompense. 11 : Ketuboth Bb. 
It is of interest to note that the Talmud adds the seal, whereas 
the Tosephta does not require it . 

Soncino Talmud, Ketuboth, pp. 41, 42 - in the notes. 

Ibid: ' ' f) ,~h ·7 ...;\))~ would thus mean the blessing or the moumers 
-Said in the open space behind the house of the mourner. When 

ten or more friends came to comfort the mourner, th7re was no 
room --- arxi the mourners sat in the open space behirxl the house 
and the guests assembled there, and the benedictions fl f?tk. .J:)'\/:11 

were recited.... · di 
The J>;::, />1 ~..)l~ fell, apparently, early lllto suse, so 
that in post-Talmudic times its real d1 aracte~ w~ not . known aey 

It · difficult to see why these benedictions disappeared 
~~:·use. ~hey are beautiful in thought and language •• • . .. , 



- ---- ·--- -

27 

CHAPTER nr 

LOO.AL USAGE IN REAL ESTATE PRACTICE 

I. Agricultural Practices _ 

Leasing a field: Tenant-faming 

We find that local usage plays a very important role in the area 

of agricultural practices. However, the position of local usage in this 

area of civil law is quite different than in the domain of ritual. law. 

Whereas in ritual law the individual. was expected to conform to the ha

lacha as modified by the local practice of the community, civil law in

volves a contractual agreement between individuals, said agreement being 

at times written and at other times verbal. It is essential~ in respect 

to a non-written agreement that local usage comes to define tre tems of 

the agreement. Since, however, we are dealing here not with custom as 

detennined by consent of the community, in which all participate, but with 

individual arrangements, then the power of local usage will detemine in 

large measure the mutual obligations of the contracting parties. 

Thus we find in M. Baba Kezia IX:l: 

111/f' '"l/r'rr, 7 J .~' 11.~f l?fa 1'1;111, /J~hN me lir'JJ 
. ~ '3/i/J {i!f ri) fjf; ' f!i /J /)I hNc t 17 /! r 

1 

f
. ld from another, where it was customary 

If one leases a is 

) h 
hould cut; (where it was the custom) 

to cut (the crops , e 5 

) 
he should uproot; to plaN afterward, 

to uproot (the crops , 3 
2 is all according to local usage• 

he should plow• It 
e is permitted to determine the 

We see from this Mishnah tba t local usag 
This applies, haNever, 

t rarmer to the owner. 
obligations of the tenan -



"h,p - .... 
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only where f ollowi.ng local usa k 

4 
ge ma ea sense to both parties. Tosephoth 

Yom Tov expresses this very clearly in hi 1 t · a n erpretatioo of the prin-

ciple of local usage as applied to this case~ "It is necessa.r; that (con-

fonni ty to local usage) makes sense (to both parties) •• , .If it makes no 

5 
sense, then he is pe :nnit ted te depart from local usage." This case sho11s 

that local usage could be invoked to specify' the tenant 1 s obligations. 

However, what if there were no local custom? In the absence of a specific 

agreement between the two parties, the following could be expected of the 

tenant-farmer: Tos. Baba Mezia II: 14 -

J,n ,,J J /ill/_ I' SJ) . n1i e ~/ J1rr ~! 7.f!r ;7 tJ/Jll j)~ t f 1v7J 
t()o~ 1J;lY_Jlt;liJ ·r:Y¢fl/ tf U!J! ff~ Pf// f/fjrf(,Jl/ )(j) 1/J 

_A~~il !F> /!J!I {f&J. Ji-'J> ~Iv/'/ /IMtJ('lr> ;oio»J 
• ~ 11 II~ t'!./t~H j1t!Y j'lc/ P ">):. f YI /'i C!J Ol)k /))!'! 

One lilho leases a field from his fellow cuts (the crop} , 

puts it in sheaves, stanps on it and winnows it. The 

measurer, digger, guardsman and town-clerk come and 

. ) f the common fund. The well-master, 
take (their pay ram 

the bather, the barber, and the scourer, When they come 

to collect from the individual owner, collect only from 

• (wh n they come to collect) frcn the 
the owner's share, e 

l t only from the lessee's share. 
lessee, they may col ec 

t from lex: al us age• 
But one does not depar 

tion with Jer. Baba Mezia IX:l, 
od best in connec 

This case can be understo 

· d tical • - l::-;; ( f. 
with which it i~ . almo~t 1 en q 7> ;Jf 1-)j) )7 ~/>!I /) 3 i tf1~fNJ> _)), 

/?/fl/ lfW J e?/ 7/rt/{/ ~ I~ 'f.i) 1111& 16]0»! }Vn! ?:Y/('f/) r1 17Jt /'® 0 ffldfJ'fCll I J y 



0'7kJJ. ~ff/,'):;)~ Llf3~_ JQJrm/ ;/;;;/ l'}Jj) -&~ 
h..JIV j'fC_/f Jo'?>}) Ii,::; h.>/Y b'Jfw) /v;t j'fUj_) 

. /l)'3,,y/) (:}°}}/! Ji !}fJ11 le J\';:>.1) /f-;i 
One who leases a field from h. f l 18 e low 111Ust reap, put 

in sheaves, trample, Winn 
ow, and sort out. The digger, 

29 

measurer, guardsman t t ' own wa chmen, and town-clerk take 

their pay from the common find 6 Th ll • e we -master, bather, 

barber -- when they come to collect from the lessee, they 

take only from the lessee 1 s share; (when they caue to 

collect) from the owner, they collect only- from the owner's 

share. 7 8 One does not depart from local usage. 

These cases would be discussing a situation in which there was no clear 

local practice prevailing. It is therefore necessary to spell out what 

is expected of the tenant-farmer when he leases a fann. However, vhere 

there is a definite local custom, and lacking any other agreement, the 

9 
local custom should be followed. How, then, do we account for the state-

ment, at the end of both these cases, that "o~ should not depart from 

local usage"? This statement, according to all the commentators, applies 

only to the latter part of the Mishnah (see the notes). 

w~ see, then,, that local custom was utilized by way of specifying 

t be applied to a general situation. It becomes 
the minimum arrangement o 

1
. d where it is prevalent. Lacking a definite 

the halachic nonn to be app ie 

local custom, the halacha had to be specified. 

Clarl.
. fied in M. Baba Mezia IX: ll -

This is fUrther 
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(J, if es '/lg Nf r ·we r let;) r IC~Ip, fl/# h~M 7M ~hf/;) 
. !!}l!JI/;) <':?Jr;t J.JeN /'!al /;Ye JI ., ,;t Fl 

One who leases a field from an th 0 er - where it was tl'B 

custom to _appoint a watchnian for half, .for one-third, 
lO 

or for one-fourth (of the crop) one should · t . , so appoin ; 

but one may not depart from local usage •11 

It is expressly explained by Mizpeh Sh'llllel (see tm notes) that 

where there is a definite local custom, it should be foll011ed;otherwise, 

we follow the hal achic statements of the Sages as to the relationship 

between owner and tenant. Such a statement is found in K. Baba Mezia IX:9 -

/~ /?J / A';;y i!_/lW kF ,;,1Ci1t1 f_ijd ~'Nvt me ljnil 
iJn4 I 1111 ;icl.7J zvi r F:Jt; r~Jf If /ll) ''~l /'1 e Ji.' t 

I • J)Jllf t .J. IJ;"'A ;f p// J~ ? Q) 
One who leased a field from another for a few years 

he ~ not sow it with flax, 13 nor may he have the wood 

14 If be leased it from him for seven of the sycamore. 

years' (th Ell) the first ~ear h~,may sow nax and he may 

have the wood of the sycamore• 
at, . n of local usage, the parallel 

While this Mishnah makes no me i o 
. IX. 31) introduces the idea of 

passage in the Tosephta ( Tos • Baba Mezia • ' 
. wh. ch nax may be sown. 

. the year in 1 \.": 

lo~al ~sage in detennin
1
ng r. rfrJ )') h' ~~/'/ 'j)~ e Iii (1'17> 

f>Pf flflf i Jf/7/r i"' 10 /[,/JI~ 71f;1n . Jfi JJ_/pi!/ .Al7Jl'li!J_ 
/r_liij(; fl)Yf fj i . t~l )/ p,'rp. 41/l /(t~Jc )J,JD "/J~) 
I J&iJ 7J''}1 '!}& 111 '' . -~'re .) "'i.,~ 11 t/ I . 

ther for a few years, is 
r· ld from ano 

One who leases a i.e T~refore, the (dead) 
re llOOd. 

the S1camo 
not entitled to . If he leased it frcm him 

d are hlS • 
and the ree 5 

branches 
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for seven years, then "Where it 
Was customary to sow nax 

even for five years, h 
e may sow flax the second year. And 

he is entitled to the sycamore wood 

Since the pas.sages seem to be contradictory, our conclusion must 

be that the Mishnah is discussing a sitt· 
ua: ion in which there is no par-

ticular local 

of flax would 

custom, er where the custan is not to sow nax. The soWing 

thus be a departure from the um.al crops, a'.ld is therefore 

confined to the first year. The Tosephta, on the other hand, is discuss

ing a situation in which local usage includes the sowing of flax. There

fore the flax mq be sown even in the second year, as it would be no radi

cal departure from what the owner would normally expect when he gets hi.s 
16 

field back. These two passages, then, are not in conflict. Rather, 

tte Tosephta comes to complement and extend the Mishnah, by sllowing how 

local usage would change tm usual halacha that would apply to such a 

situation. Local usage, then, is the halacba where it is prevalent. 

This principle is borne o~t further by Tosephta Baba Mezia IX: 18 -

. fi ld from his fellow in order to 
One who leases a e · 

h it was customary to plant one 
plant (trees?) - w ere 

. n four • [J.t the custom wa~7 
ever:r four, he plants one i. ' 

) in five. one in six, one in 
one in five, (he plants one ' 

. But one does not depart 
one in seven. 

six; one in seven, 

from local usage. 
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Here again we see that Minhag liamak~, 1'1ere it is prevalent, 

determines what the owner 1111\Y Properly expect ar the tenant, In the 

absence of a general halacha, the local custom becOJes the basis for 

the agreement between the two parties, And we 
08
._ that it certainly 

matters to the owner hOll his field is planted, For if 1t did not '"'tter 

to him, he may make this known to the tenant. Otherwise, it is the ten

ant•• responsibilit,- to conro,,. to the local practice, which, in effect, 

is the haJ. achah for that place. 

Another instance of local usage determining the responsibilitles 

of the tenant is folmd in Tes, Baba Kezia U120 - __ 

;IJ;r Jfr!~l .)/:,'IF t''V-fl fl/YV /-)1;;./)/r) fjfJcJ, me 11/·f/) 
/ Alie .»Yt jl/i,~fl .)!J{i!f /).!fl, i7JJ1'.Jt(~~l6 Jiff~' }_~lie 

. jf/1311/) ('EJ11!( f/111 j 1d JJ fi~j 
One who leases a field of fig-trees from his fellow -

Where it was customary to pack them (the figs}, be 

packs them,. to dry them out, he dries th~m rut, to 

Cakes of pressed figs, he does so. But make th em into 

one does not depart from local usage• 

gll for the tenant merely to grow Here we see that it is not enou 

to the owner; but where local usage figs and give the appropriate share . . th 

. This lB e ex-th in a particular way. h st process em 
so decrees, e mu . h · ch the field 

tuall.y the basis on w l. th owner, and it is ac 
pectation of e e beiDg as binding as acy 

first place, local usag 
is leased out in the al age in other words, is 

uld be. Loe us , 
al reement co "t written contractu ag two parties, This unwr1 -

ontract between nvritten c f of the nature of an u · th m; 11181" be used or 

ten agreement extends 

Payment of the rental• 

t of produce even to the ype 

T Baba Mezia IX:lO -Thus os. 



t. Aj f pi 1 / r J}) J1 iJ~ /Ji' t.- if'·' £r 1. , .. I 1 1fl1)~ p11 r~n p: f.J(r1 , r~/'lf; .fir 1
'fJl>f( ~e tip!! /) 

. J ~ / v ~ f''t~ ;111r& r111ri~ /'heJ 
One -who leases a field from a th . , 

no er - vhere it was 

customary to give beans for barle1 he m . b , ay give eans 

rather than barle1 • (If the) barley (brought forth) 

twice as much as wheat, he gives him twice as much 

barley (instead of) wheat. 
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We rely on local us age, therefore, to indicate the kind of produce that 

may be used for payment. In this case, local usage seems to benefit the 

tenant1 as it pennits him ta decide which crops .oo will grow. On the 

other hand, it keeps the owner from losing anything thereby, since the 

local practice provides for an equivalent payment in another type of crop. 

Local usage thus protects tre interest of both parties. 

Another example of local usage serving to determine the nature of 

tm conditions of tenancy is found in Tos. Baba Mezia II:4 -

11),~1!/ k"iJ(?. fl[# Jf f f!lc,.? jlj)f /'> 1;iM 11~t 7,1~iJ 
.?'Jiff fl JP ;1n F~ J.vri 7. J/l Iv p> hf) JJfGil fl Ji!}/ Ii: 

6ne vbo rents a f ield from another, and it contair1:1d 

The 

trees - where it was customary to rent out the trees 

together vi.th the fields, then the trees are tm las-

. tomal'T to rent them) separately, 
see' s; (where it was cus 

) b 1 to the lessor. 
they (the trees e ong 

. the benefit of the fruit 0t_ tm trees 
difference between having 

or not having said benefit is 
. d M.. local usage. In the one 

to be determllle "'J 

in the other, it is tm owner 
. benefit the tenant; 

case, local usage will arbitrary situation --
is this an 

who benefits. But in neither case 



local usage is as strong as 
a contractual agreement and is understood 

to ·be binding on both parties Th f 
• e orce of local usage is such that it 

is used to determine even the manner 1 . 
n which produce is to be marketed: 

Tos. Baba Mezia IX:21 -

r1c~ 'lfl[ll f'~~ _1t~1f tm/t flf!i h'riJ>n -;i11 me f;;JJ;i 
• 

11}''W> (1~)i1N /!J~tl /'tcf -;>~~ b~ Jie~ 
One who leases a vegetable field from another -- lilere 

it was customary to sell (the produce) in t .he market, he 

should sell in the market; (were the c\Etom was to sell 

the produce) in the field, he sells (it) in the fieldj 

17 one does not depart from local usage, 

One would think that as long as the other comitions of growing 

the crops and piying for them are met, the tenant could market them in 

any way that suited him; but this passage tells us that local usage was 

so strong that it could hold the tenant responsible even for the w~ in 

which be sold the produce. In other words, it has the force of halacha. 

II. Property Rigbts ard Obligations 

Local usage has the foree of halacha with respect to the rights 

am obligations of partnen! (in property) or neighbors.. That is, once 

th two parties in tenns of wh'-t they 
there has been agreenent between e · 

. . tbat actually determines the nature of 
Wlsh to build, it is local usage 

i t let ~ look at M. Baba Bathra 
that which is built. As a case in po n ' 
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I"' r 

.)>~(~,fl/> :Yv J>~fG·, /Alf i~f f 'tnJC'j)1 L) 
iJ 1 . f.' c1 ;~-">,~, fl 9dv ( f" MC 111~ .~ m Jil(';:i ll) 1111/! 

lt~iVI I '/li">v pJ 1xf Pj1i;, ~ ~tef/ I ,'fl/I/ f'!l1~i /Ji!/ ,;Jf 

f'!),~ /(,!Jf fl JYl'l> hf\!) 'r~] ;, /l / 11·1 fill~!, f" h,? r; 1.J'.. f J 
· / '· .') f • /),_, 1J1:/1 /lr'JC J..Af1 .. /JtJ/ 

Two partners who wished to ale . ' f iJ!/IJ. i'& 
m e a partition in a court-

yard build the wall in the middl 18 
e. Where it was cus-

tomary to build ~ 1111t · d rl.lllne stone, each one provides 

three handbreadths (of space and material)• In (the 

case of) hewn stone, each one provides for two-and-one

ha.lf handbreadths. In (the case .of) half-bricks, each 

one provides two handbreadths ; in (tm c~~e of) bricks, 

each one provides a handbreadth-and-a-half. Therefore, 

if the wall fell in, the space and stones belo~ t o both. 

We see in this case a strong affinity between rninhag and halacha. Once 

the halacha indicates wl'Bt should be built, it is manhag ba-makom which 

tells us tlE nature of the thing to be built (in this case, a partition). 

Again, once the nature of the partition is known, then halacha takes over 

and spells out the obligations of each party in the situation. So that 

halacha and minhag form a kind of partnership, working together to deter

mine the specific obligations in the situation. Minbag_ ha-makom is at 

times 
80 

strong that it becomes the halacha in the situation. As evidence 

of this, we have M. Baba Bathra l :2 -

t.-/i 111
1 

µ1
1
11t\7, f?/c, iN~: J1ti11M 7J9);f ki;Jje _nrt. ~t~/f 1 

lit 1V.t qf v JJ.5? f lc. me, /)tic 1~1/fi11 /'f{!. 1/3cb1 /r.k ~.'le 



-
f21'1fl ,dJi!-}J! !if r1i ~l;Jr9" , 

t ,j /i/ fc~ ,_)'Ji /.);/ )t<: {' j 1~ · '. ~1~(!, ..A1M /J~rl/ J!};./ 
r i JM! ! )_},f.)JJ fJ I f !C ~ )/? p!Jt t: I fie . I~ f'!};. fc.71 I " r ~ ' :jlcJ;I/ / k.Jf'/ JiiJ; {&nl 

Similarly (as regards) a · fi•~jt }P., f!/ lciJJ 
garden' where it was the 

custom to fence in (b t 
20 

e ween holdings), one is obli· 

gated to do so. But in a vall h ey, w ere the custom 

was not to fence in, one is not ob,~ d to 21 ~ge do so; 

but if he wished to he . , remains within his own (part) 

and builds (a fence) d ale an m es a marker on the outside 

(of the fence)·
22 

th r , ere ore, if the wall fell, the 

space arr:i stones are his. If they did so (build a 

fence) by mutual consent, then they build the wall 

in the middle arxi place a marker on both sides/
3 

therefore, if the wall fell, the space ard stones 

belong to both. 

Here we see that local usage is equivalent to halacha, since the 

obligations of the owners are left up to the particular local usage. 

Even more, local usage is pennitted to define the legal status of the 

property in question, so that the average garden has the status of a 

place 'Where it is considered customary to fence in, wherea5 the average 

Valley has the status of a pJ..a.ce eonsidered not customarf to fence in 

(see the Notes). We see, then, that local usage at times attains the 

nat status in detennining obligaticxis of the owners 
ure of general halacbic 

toward their property. 

· l 
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Another function of local usage is to help define the legal 

relationship between joint owners of a building which fell dolm • The 

division of the materials is halachically defined in K. Baba Metzia X:l, 

and Tosephta Baba Mezia XI:l, where local usage is not involved. But 

what if they decided to rebuild, and the owner of the upper story Wishes 

to make changes or additions? This is where local usage enters and says 

that the question is determined by local practice. In other words, local 

usage is the law in such a case. This is brought out clearly am ex-

plicitly in Tos. Baba Mezia ll:2 - _ 

'.fl i~if N~J.l! AtJ-~Fr![ rjo .Ml fje iCJ>~~-i>l J'~~ 
'fl" f'/ 71 r/::i 111>/ f1 fr~- JJ" i t1>/J 1~» !J.[e j'JllJ/ !',;_•)I! 
fi''ff /~~'/ ..4 1~~'> Iii? /':I J.1NcJ11J1: rr ~l~!l .~Ji11 
;iJ,;r 1.ll v .)1kf,J11 .fJ.& ;IMY'.JitrC111 !J~ .ji!!JY~ f!!£B 

' !~f11tJJ {'g}t/t !:f:,;v / '!cl e1lv 
24 . 

If the lower and upper stories belonged to tw owners, 

( )b Ud then the lower party and both agreed not to re- u ' 

party onetakes two-thirds (of the land) and the upper 

tories were owned by two third• If the lmrer and upper s 

d the owner of tre upper parties, an 
story wishes to make 

the owner of the lOW'er t li4lereas . ti al compartmen , 
an addi on 2$ then where it was the 

. h him to do so, 
story does not ns. do so; (if the 

artments, he may 
b ild two comp t 

custom to u But one does no 
build three. 

custom were) three' he msy 

depart from local usage• el the other to abide by 
wner may comp 

that ei tber o . t force of halacha. We see, then, the equi val en 
age bas 

local us t rights aa:l the local practice; thus, rd to proper f 
'd tha:. in rega 

I be sai 
n general, then, it may ! halacha. 

the statue o 
Obligations, local usage has 
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FOOI'NOTES - CHAPTER nr 

1 As tenant who shares produce 
• or pays specified rent in kitn • 

2• Both owner and tenant have a right t i . 
usage - see Tosaphotb Yom Tov ad 1~. nsist on confornli.t1 to local 

3. Which must be follow-ed unless there wa -
hand as to an arrangement other th s

1
explici t agreement before

an ocal practice. 

4. To our Mishnah. 

5. Ibid. -
6. All of these are paid from the conunon fund derived from each tenant's 

share of the rental. 

7. Each of these must collect from each individual, not from the common 
furrl • • •• "and it is all according to local usage": p •nei Moshe to 
Jer. B. Mezia IX:l. 

6. This applies to the latter section of this Mishnah: Mizpeh Sh 1muel 
in Alfassi, Tos. B. Mezia IX:l.4. 

9. 

l@. 

n. 
12, 

13. 

14. 

15. 

16. 

17. 

18, 

See Bizpeh Sh •muel to Tos. B. Mezia IXtll, Alfassi edition. 

In order to insure tre payment of the pre-arranged percentage to the 
owner. Cf. Jer. Baba Mezia 8:1. 

Mizpah Sh'muel ad loc. 

Fewer than seven. 

The flax weakens tte soil, and its roots remain in the soil for 
seven years: Bertinoro ad. loc • 

t for use as beams in building; 
'Ihe branches of the sycamore were cu 

they would grow back within seven year 8 
• 

he il and the trees to recuperate. 
Since there is sufficient time for t so 

Tur #32S. 
t to sell (the produce) according 

I. lit of tl'B tenan d l t is the responsibi Y • • Minhat Bi,kkurill a oc. 
to the prevailing practice· • than four cubits 

t ·on in which there is l~s~f both parties; 
The case speaks of a situa 1 iring the consen 

h thUB requ t partition. 
of crurtyard for eac ' one can insiB on 
Where there is more space' 
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21. 

39 

The reason such strong materials ar 
only discomfort of exposure invol e ~sed, even though there is 
.from falling am necessitating 1~e i' is to prevent the wall 
Yom Tov ad loc quoting Nimuk:e Tose ah procedures: Tosephoth 

p • 

The average garden is ccrisidered a place whe . 
te fence in, and therefore one who b re it is customary 
obliged to fence it in: Bertinoro adi:C :ropert;r there is 

The average valley is considered a place where it is not 
to fence in. custanary 

22. Toward his neighbor's property, indicat:ing that be alone made the 
fence. 

23. Showing that both participated in building the wall. 

24. Which fell down. 

25. The owner of the lower story has it in his power to pnvent the 
upper owner from building anything not in accord with prevailing 
practice : Hasde David ad loc. 



CHAPrER. IV 

LOCAL USAGE IN OOMMERCIAL PRACTICE 

As was the case in the area of real t 
es ate, so, tooj in canmer-

cial dealings, we find local usage assuming t'- . 
u:: proport10Il8 ar halacha. 

Since a comnercial transaction involves a basic understanding between two 

parties as to tre terms of a sale, or involves an underlying assumption 

as to the nature of the goods being bought or sold, it is essential that 

both parties be governed by a mutual understanding. Thi6 understanding 

may be defined by specific halachot, or by- the local practice of the com

munity. In this connedtion, Maimonides tells lE (1) that the various 

halachot apply to situations where there is no known custom ••• •But where 

it is the custoa to consider certain sales binding, then we so consider 

them, and we rely on usage." Furthemore, he says that "this is an im

portant principle in all matters of business - that we .follw the lan-
2 

guage of people in that place and also their usage.••" 

Thus we fini this princ iple being applied in various areas of 

i tantamount to the balacha for that 
commercial. law, where local usage s 

place: 



'Where it was customary to sell 4 
Blllall cattle ta .a heathen 

one may do so; where it was th ' 
5 e custOlll not to sell, one 

may not • But in any place' 
one may not sell them large 

cattle, calves, or foals (wbeth ) 6 
' er wholesome or maimed. 

R. Juda_h pennits (in the case of) a .. ~ -- ( 
Dla.&..Umd animal) ; BEll 

Bethera permits (in the case of) a horse. 1 

While this case may seem to be related to ?ituaJ. practice, since 

the reas on for not selling to heathen is because or the possible viola-

tion of the Sabbath, nevertheless, it does concern a commercial trans

action; and it is in the area of such a transaction that local usage 

either permits or prohibits. Thus the power of local ueage is thoroughly 

halachic in character and in effect. The power of local usage may be evi

denced further by comparing M. Baba Bathra Vs5 and Toa. Baba Bathra IV:8 -

r; h1 J1r 1 , 11 r, {~ m J.tc l )/{ 1cr ?ioC )/(j)f>. e1c,1 ')J////) _ 

1 ' ii -~ ,J, ) iJ J /t. ( )t I icf /! )ff' ),/c /J If . e,J(ll!_}/G ?J/I ;J 
{,1..--1'!! .)1c ,_ )/' 'j)rr f;fc .. ~1r .}l ie ?)/( 1c1 . ~;o.J~ ,;,~ 
1._, If (:, /(l I> . \ic _ 1J /<i jL f f 1V('1: ) 1£, ?Jr!, r.fc~ JA. nY 

. ·,1/ f"' ,,Ht ; :/t flt ~?>.)-J) J\k IJ;I. ~Ji? ).It )l!I ?J;-r» .) .I'! 

8 
al has not sold the feet. 

One wh~ells the head of 8 large aniJl 
the head. If he sold the 

If m sold the feet, he has not sold 
If he sold the liver, he bas 

lungs m has not sold the liver. 
f) a small (animal) , if 

But (in the case o 
not sold the lungs· e sold the feet, 

bas sold the feet; if b 
he sold the head, he s he has sold 

If he sold the lung , 
he has not sold the head. ld the lungs. 

he has not so 
the liver; if he sold the liver, 
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,, ...... 
i ») fi;;, !; ;1/ fl /o/c ,,,£ 1 j(.. ').1 VJl [~ . 
/J • .- ' I ,/l Jt11t1/)p~ iJ/{l);l 7. 

. ).. Jc 1 )/ I Jc J- ;>a~ -:i,'{/) ~1 P.-r1 ':! / 
1 1 ~ 1-A:?JJ J. 1c 'lVJl 'IJ 

A .l '._ - ·' l '// Alt ) '>/ NJt '1/ 
... ,n/'71./rY Jj 'Jc 11)) lb r ~ ~, {; · 1.·Jll .'iJ~_ 1?'/J 

If one sells the head of a small 'fl t1iJ/~ f lpi!· f' t/1iJ}) 
9 anil!lal, he has not sold 

the jaw; (but) if (the purchaser) 
10 was meat-dresser (ta a) 

priest, then it is sold. One who sells the head of a 

large animal has not sold the legs 'Whe •t • re 1 was custanary 

to sell (them) then these are (considered) sold. 

The main di ff ere nee in the mamer in which these cases are stated 

is th at the Tosephta adds the consideration of local practice, whereas 

the Mishnah maces no mention of same. HCMever, this does not imply that 

the Mishnah bere does not recognize local usage, but is simply stating 

the halacha where there is no known local practice. Indeed, the Shulchan 

Aruch maces this amply clear when it states that "these laws (of tre 

Mishnah) apply only where tha-e is no known custom; but where there is 
ll 

a definite practice, everything follow tre minhag.n This is in keeping 

With the interpretation of the Tosephot ?om Tav, wbo explains that it is 

not only in this case that le f'ollaw local usage' but wherever . there is 

it is
' "ollawed (as tnough i.t were the halacha 

a specific local practice, .1. 

for that place) • 
12 

II. Local Usage in Mercantile practices 
t if customers when 

t t the interes s o 
The Sages were careful to pro ec ~king the interests of the 

malti time not overloo 
ng purchases, at the same chant should do 

that the mer 
me h ted to be sure 

re ant himself. But they wan . ve them in anr way· 
nor to decei 

nothi h" custoiers, . ng to take advantage of is sure this. 'Where it 
urficient to in 

In some instances, loca1 usage was 
5 
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was not, it was necessary to have specific halachot to cover the situation. 

But we can see that both halacha and minhag hamakom have an equivalent 

function, i.e., to protect the interest of the parties involved,, without 

injuiy to either. Since it was the merchart who, for thf!Dost part, was in 

a position to take advantage of the customer, we find that most of the laws 

concern the seller. Thus, we haY"e M. Baba Bathra V:ll -

C "?- \• hk 1 fl f:, f 17 //fJ'. P 17 ,J':J /Ill;>. r fi;! /Ir;, p )' ft/'t In V!/C 

Ii jAi) /.'1~ rr ,r q1e /)' ';1 . h()fj It Y716µf ~11/J/ 1/-J I he 
.,,,, 1J't t Ji F t't' . tf 1ri r 1 J d 1N.i /J 1;i ;n~ rf 1fl1c1 ltiri l. 

,. u I j(' k; i I 71h!If,.7f~ ~)/f tel: It?('~ :' l>P(' '~-'11/11 tel 11) rJ 

linfY' j: 'f 1 m(t 
Rabban Simeon b. Gamaliel said, all this applies to 

liquid measures, but (in the case of) dry measures, 

13 
it is not necessary. And he (the merchant) must 

14 
overweigh the scales by one handbreadth. If he 

15 i h. 
balanced (the scales) evenly, then he g ves llll 

(the customer) ove?Yeight: one-tenth for wet measures 
16 

and one-twentieth for dry measures. Where it was 

. . th small (measures) ' one should cu:stomary to measure w1 

·th large 17 (lilere it was the custan to 
not measure wi. ' l8 

) l e One should not measure with small, 
use arg , 

) to level off (the measure) , one 
(where the custom was 

19 tom was) to heap 
:M uld not heap up; (where the cus 

SuO 
20 

ne should not level off. 
up, o f't 

. M. sh ah that the customer is given the bene 1 

We see from this 1 n and 
f the weights periodically, 

. doubt. irre cleaning o 
of every possible tect the cus-

al
l amount of overwetght all work to pro 

the giving of a sm 
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tomer. But the manner of giving the overweight must be in accordance 

with local practice. Further, even the manner of weighing out the mer

chandise must follw local custom - so that all customers will be treated 

alike. :Also, this serves to prevent the merchant from taking advantage 

of a customer by a different method of weighing. 'Ihe force of local usage 

is brought out by the fact that if one sees the merchant weighing out in 

a certain way, he MS1' assune that this is the practice, and therefore the 

correct, le gal procedure. lie see, the ref ore, that local usage is the ha-

lacha. 

This procedure is borne ait by the parallel Tosephta passage, Tos. 

Baba Bathra V:3 -

/ d/t.J1 j (f 1-p ':! f.?? 8 ;; If Y ~z,, "/ ~ e/i.1 lt1e t 1 p 
f I/!' J,n1.1 p Ir,} try I /11:>.~! 7!}:('//) 11~/ 7> 11 /{~ r,~p ~ 

?h1c /Vlh'( it /11!/ 11w1} fcrtJ 11ve¥J~h t'de, 
• I~~ f~ f 17t'(/l r/J!cl /)t~ ;7781/J 

Where it was customary to give overmeasure, he gives 

him (the customer) as much as is required, as long as 
21 

the back and bottom of the measure are (not) filled; 

· · ght he gives (where it was customary) to give overve:i. , 

t 
22 Where the custom was him the required al110UO • • • • 

t eigh he gives him neither ·to overfill nor o overw , 

th · i · quids and overweight {in the amount} of one-ten in 1 

one-twentieth in dry (goods). 
23 
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Rere again, we see that both the halacha and the Minbag hamakom 

are used to insure the customer 1 s receiving of the mini.mum ai:nount of 

overweight due him. Where there is a particular local usage, it is to 

be followed. Lacking such, the halacha stipulates the amount. In either 

case, local usage and hal.acha are interchangeable; the fol'Wlr having the 

force of the latter arrl serving. the same purpose. This confirms our pre-

vious observation that 'Where there is a definite local custom, it s.houJ.d 

be follOliled; otherwise, we follow the stipulation of the Sages. 

Another instance of the role of local usage in helping to avoid 

injury to a customer is fourrl in M. Baba Mezia IV:ll -

)/II;. ")1•1] I' 1d r r i ~/\~ fit?/7 ! f I~ fr; J.n I QJ;.i JinW f'?Tl!Y )'ic 
kf;i )14 11

::i 1'.Cl'JiYyf hW /';~.A!l~f!}W~ f'D/i 
. h iJG ..!iic 11 MU !~le, !"N /" 1:_;y& f'N7l!I )'le . /h'?ltJ 

JI.'~ I 71 _)J f J,: y Ji~ . .AJl '::' JJ 'J111 /c ~ Lf 11 ::i t;J'I ,.,.it.Jjf W 
f/ b1(t, fl;"'ri /,-;i ) !1111: /CI JC U1k:e1 W1P8 for-Jr.tlc l(!N_ ,!]) 
l '. ~ . /fir)/ /''~2/'l'I }'u1>6 

One should not mix fru.i ts with (other) fruits, even 

new with new, and needless to say, new with old. Actu-

aJ.ly, (in the case of) wine, it is pen;~tted to mix 

strong wi. th mild, as this improves it. One may not 

mix the lees of the wine (of one barrel) with the wine 

(of another barrel) ,26but he may give him (i.e., the 

· . · h ·ne was purchaser) the lees (of its wine)• One w ose Wl. 27 

mixed with water should not sell it in the store, 

told 'him (the purchaser)' ' and not to a mer
unless he 

if he did tell him, for it will (only be chant even 

Where it was the used) to deceive. -
28 

in the wine, one may ck,. so• 

custom to put water 
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Once again, we see that the Sages did their utmost to protect 

the interests of the customer by keeping the rrerchant from any actions 

that would tend to deceive the buyer. However, if the merchant tells 

the customer the true nature of the merchandise, or if local usage is 

such that the customer is sure to anticipate the true nature of the 

merchandise, then the transaction is on an ethical basis. Local usage 

thus serves the purpose of defining the basic assUlllptions of both buyer 

ar:rl sell er, which is the same function of the various halachot. In 

other words, local usage has the force of halacha in that it represents 

an unspoken agreement between two parties as to the nature of the article 

in question. 

The parallel Tosephta passage bears out these conclusions: Tos . 

••• 
And one should not mix the lees of one(barrel 

of) wine with the wine, but one gives him (the cus-

) h~o lees Haw (does it operate)? If he 
tamer ~ • 

i d the thick wine to (thin) wine, he givev 
stra ne 

him the lees of that wine, but not the lees of 

. h (the Sages) said that one gives 

[~~~~~~~~~~ot_h_e_r_wi~n-e_·~Al~th-o-ug~~~--~----------llliiiiiiiiiiiiiiiiiiiiiiii!;;;;;;;;;;;;;;;;;;;;;: 
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him hi;9lees, (it means) he gives him today's (lees) 

today' and tomorrow's (lees) tomorrow; but not 

today's tomorrow, nor tomorrow's at some future time. 

The merchant should not mix them and sell them in the 

store unless he notifies (the customers).
30 

Now the 

merchant should . not spread wine and oil in his store, 

as (this is considered) de~eiving people.
31 

Where it 

was the custom to pour water (into the wine) {in the 

amount of} one-half, one-third, or one-fourth, one may 

do so. But one does not depart from local usage. 

The essential idea here is that one should not mislead his cus

tomers. And just as some of the specific halachot define for us what 

is considered misleading, so, too, does local custom. Even more, local 

custom takes precedence, as it indicates what the customer may right-

fully expect in the transaction, being the usual ·practice for that place. 

But its power derived not from the fact that it negates the halacha, but 

from the fact that where it is prevalent, it is the halacha. 

III. Local Usage in Detennining Rights and Privileges of Labor 

Local usage was an important factor in dete:nnining the conditions 

of employment lilere such were not stipulated (in sone instances, even 

where they were); and in determining the extent to which extraneous 

materials could becane the property of the flDrker~ An example of the 

latter ca~e is fou~d in M. Baba K~~-X:~ - ') . . . / )r~ 
1 
fie. 11JJ k'.~ 1t1 t11 o »l/, j(.lfJ /)Ji;_ 77J, f L) ff! or P JJ&, ;u11~ 

.. .N (\i> rr,; Jo' I I !iC '711 P'' ?Ji/'· I Jr, pf ;r1;1 /; 'J!df, hr} 0 ?JJ i). .) A-1 ) /r> 
Shreds of thread lihich the launderer takes out (of the 

I to him 32but that which the comber 
wash-tub) be ong ' 

33 If the laurrlerer pulls 
takes out belongs to the oMier. 

h . more than this, they 
out three threads, they are is; 

(34) 
belo 
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This would seem to be a simple hala hi 
c c statement regarding the 

legal right of the worker to extraneous 
goods, which, the Mishnah indi

cates, depends on the xt t 
e en of the cwner•s interest in said goods. 

But actua1ly, this is agai . 
n a case in which there is no de.finite local 

_custom, and therefore, we consult the owner's interest to see whether 

or not the wo rlcer may keep the goods 'lhat thi · • s is so may be seen from 
the following Tosephta passages: first, Tos. Baba Kana XI:l2 _ 

f(~if(I fiJW t.f / f'k (., ')111 /~Y/f }1/()/1 j'1 j''fl[ )'IG 
. Ile /if 11;) 1£ J11'flf 

••• One should not purchase (thread) from tre 

comber, since they do not belong to him.35 

Where it was the custom for them to belong to 

him, we consider that they do.
36 

We see from this case that where it was the custau for the worker 

to have the right to keep the ex:traneous goods, they are properly his. 

That is, where there was an established local practice, we follow it. 

We see this also in another Tosephta passage, Tos. Baba Kana XI:l8 -

. J1y1r1? J!rt 2!14!/ J,'ff'Pri !Nr -lrJr li1QJJl ,;Jc, -vie;i 
1v1 Jl'r/J f tf\ If,/ J{e; l~t ~')J> J/r. .;11 11!~ l(?f1Jrf1Jfl! 

. fljt-1 !{ii ('i>}lit r f! /t!I /'!Cl A 11'..)» h• p:, 'ft 

One -who e088-ges a worker to help him trim shrubs, or 

to help him prune vine-shoots, then where it was 

customary (for the trimmings) to belong to him (the 

worker), they so belong; (where it was customary) to 

belong to the owner, they so belong. 

31 
not depart fran local usage. 

But one does 
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This case brings out very clearly the fact that it is local 

usage lihich detennines the worker's rights in regard to extraneous 

materials, even where the owner is interested in them (see Note 37). 

However, where there is no established practice, we consult the owner's 

interest 1 as per the Mishnah cited above. We may conclude, then, that 

local usage is tre halachic guide in these matters, and is to be fol-

lowed wherever it is present. 

Another case 'Which brings th1s out indirectly is M.. Baba K~a 1:9 -

f\~/J1VQ) i"WJ(ll /cl~.fw~t/1 :Jfh7 Vig f1rn11f_£tt7if /'I:. 
Fi(ri fJ' ~iJ th/ 1J9/ll1;. //}'; 1JO__ r_10)1> p l'hfl f JNc, .;1171t,J/ 

f;j,~ ;·111p1f /. !lo/c jWi~#f /Y1/c~ 1fp/ ;)!'e~, f'i(tl 
. P1r11 r-11 pi rlt~)-u 

One may not purchase wool, milk, or goats from shep-

herds;38 nor wood or fruit from watchmen of fruit

trees. But one may purchase woolen garments from 

women in Judea, or flaxen garments (from wom~~) in 

Galilee,39 or calves (from women) in Sharon. But 

th at it (the purchase) should be 
if any of them say 

hidd~ then it is prohibited. (Ho:ver), eggs or 

ul try ma;r be purchased anywhere. 

po b the product its elf is involved, 
We see from this case that w ere . 

h ing 
from the worker, since he has no right 

b ._. of pure as 
one must e wa .. ,, H in a place where 

. tue of his labor. owever, 
to such products by Vl.I' rightfully belong to the 

uld indicate that they may 
local custom WO thievery on their part. 

d for suspecting 
have no groun nt 

worker, then we that there were differe 

Incidentally' this 
als the fact 

case reve of wcrk 

in various parts of the 
customs 

i n regard to the type 
country 
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done by women -- and tb:!se customs had specific legal consequences. 

An important case dealing with the conditions of employing 

workers is found in M. Baba Mezia VII:l -

k~ Jc~Jif'I'''' ri 1rmfl fo~r ffJF)11J f!friiJ/J _ . .1i1r. ?.>1e~ 
r;) D Jr /1 ~' r1 ' t11~ f IJ.1 i)'i>!J r . lfe;81 !)'.k rY '}!_» F fr.it I f 'JM 
(~Aii /~ /)/JI' 'tn? ;>i)iv . j})'J11_71 ("!}IP {:>7J · [""lilb' /J,l')!I~ 
np 1~\b~ ;,Un;Y p;it rv~ 1,fv .r1rt1& »~- )1A ~ Jfr 7111a 

j~t <; .. ~) j)t l /G .Piffoj f11i J10ft ·7))t. /}91t1 Ff, 1f?11~ (1,ri/~_ 
f ?Tf' I 1'!1.31 _pwc .1~ re, j/7111 [f~l/J ,.~, J.r:J1 tc> 

J '!c:~_}j;I fll f ,') f 7//tf.:/ JcY ,°E:?k/;v~ (11h)1 t(j_ r"J;~ __ k-fij__ 
; Jc :;1~ /A A'fd(. /f.\ "> : ~ 17-_ .Jl~f utJ .Aa k:rk.~ 1#!_ fJI 

. 'J~j'yfti} ('"!}JV) tJl)/]/v/l r)~ J)IJ) Jr.)i7/l/Jl. 

One who hires workers and tells them (to work) early 

or late, th en wbe rev er it was customary not (to wo rlc) 

early and/or not (to work) late, he may not coeree 

42 h 't was customary to feed them, be should them; w: ere 1 

. th with sweet drinks, he should feed them; to provide . em 43 

It . all according to local usage. It do SO, is 

R Johanan b. Matya once said to his happened that • • 

for us." He went and ar"Go hire some workers 
son, 44 When he cane {back) to 
an ed to give them food. 

r g if' Oil were to 
ld him nson, even Y his father, he to ' 

like Solomon in his heyday' you 
ake a f east for them th 

m th as f!1 bligation to em, di charge your o 
would not s , d J cob· but before 

£ Abraham, Isaac an a , 
are children o h • "on condition 

d tell t em· ~ 
in working, go an 4~ 

they beg ulse. n Rabban 
, .,,. bread arrl p ·ve you on...., 

that I must gi . t have to say (any-
"lie d1d no 

GaJll8liel says, 46 
Simeon b. local usage. 

. all follOWS 
(since) it thing)' 
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Here we see that local usage actually defines the ccnditions 

of employment. In the absence of a specific agreement between e111ployer 

and employees, we follow the local minhag, and the emploJ8r cannot coerce 

the workers into doing otherwise. 
47 

Furthennore, if the employer claims 

that he engaged the workers on other tems, it is be who must bri.ng 

proof that be did not violate the local usage. 
48 

The Shulchan Aruch 

indicates that even if the enployer offers ad.di tional compensation, he 

49 
may not coerce the workers since this was not their understanding 

from the outset. We even go so far as to say that in the absence of a 

definite local minhag, if most of the workers came from a town that fol

lowed a particular local usage, then the employer is bourrl to follow 

the usage of that town. 50 We see, then, that local usage protects the 

interest of the worker, while at the same time not working against the 

employer, since the tenus of hiring a worker are defined by local usage 

and thus apply to all. Local usage thus serves the purpose of defining 

the legal tenns of an unspoken agreement between employer and employee, 

. ai·d od binding as any written agreement. 
said terms be~ as v 1 a 
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3. 

4. 

5. 

6. 

7. 
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F'OOTNO 'JES - CHAPTER IV 

Mishneh Torah' Hilchoth M' Chirah , 26:7. 

Ibid.' 26:8. • • ubut where there is no k 
the specific expression of th S :wn usage •••• we follow 
al so ibid 27 • 11 "Do t e ages these chapters• n See 
ciple in thes~ m~tters n~arn~~! oult oalf sight the important prin-

' ., , oc usag.e •••. • 

The same Mishna is quoted in Abodah Zarah IJ6, 

Sheep, goats, deer. 

It was feared that heathen would work the animals on the Sabbath. 

Even a ma~ed animal might . be used for certain kinds of work. 

The Rabbis agree only if it is to be used for riding; otherwise, 
they are opposed. 

"In the case of a large animal, it is customary to sell these (parts) 
separately. Therefore, it (the feet) is not considered sold, 
whereas, in the case of a small animal, it is usual to sell the 
feet with the head, as they are not so valuable. So also as 
regards (selling) the liver and intestines ••• but not the other 
way around, since the more valuable is not sold with the less 
valuable, and is thus not considered added (to the sale); 
Nemuke JosePh quoted by Tosephot Yoro Tov ad loc. 

9. Whic is usually- given to the priest. 

10. 

11. 

12. 

13. 

14. 

15. 

Since it is usually his arrywa;r, the seller probably inclmed it in 
the sale: Minh.at Bikkurim ad loc - and cf. Hullin 132a. 

s. A. Hoshen Mishpat 220:15 

Tosephot lam Tov to M. Baba Bathra V:S - this commentato~ spec~ates 
that the Tosephta author may have been aware of a specific mnhag 
only in this area. However, he states, the same applies to other 
laws (i.e., that local usage is to be followed)• 

. Mi hnah speaks of cleaning the weights and measures. 
Th~n P~;;1~::sur:s, nothing clings to the sides. 

If' it is at least 
one later: Bertinoro ad loc. - cf. Baba Bathra 88b. 

· h • .Bertinoro Where it was not the custom to overseig • 



I 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

5'3 

Actu:i1 i.... 1~ ~' ~ of wet and 005 • or dry. 
The purchaser would 

lose out on the overweight - cf 
The seller would have to . • Baba Bathra 89a. 

give too much overweight. 

Even. if. the purchaser offers to 
this is the usual practice: To;7ph~torye J aTs o~ who sees it thinks 

om ov ad loc 
E'ven for less money: Bertinoro. • 

Minhth" at Bikkurim ad loc feels the 
ey are fill ed. • correct . reading should be "until 

Whatever was customary. 

This is the minilllum amount required. 

If one sells the fruit of · 
not mix them with the rr:1faortficuldifarffield to another, he should 

a erent field. 

R. Asher: it lasts lo~er. 

The lees of one barrel spoil a different barrel: Tur #228. 

27. i.e., individual sales. 

28. This refers only to the time between pressings and it is expected 
that this was done : Bertinoro ad loc. • • 

0 

29. But if he kept the lees separate for a day, he cannot mix it even 
with the barrel from which it came: Minhat Bikkurim ad loc . . 

30. Where it was not customary to be mixed. 

31. The odor will make customers think the wine is good: Mi~at Bikkuri.m 
ad loc • This commentator suggests the possibility of reading 

~1/ 1 /l{ - one should mt mix wine with oil, as ~ oil 
comes to the top and might be deceptive. 
Hasde David feels the idea is to attract custoners by indicating 
how much is on hand,; implying that it will sell more cheaply. 

32. Since they are presumably of no concern to the owner. 

3 3. Since they have value to the own er, so that he is interested in them. 

34. The Tur #358 considers that all belong to the owner. 

We suspect that re took them from t,4e Olller. 
Hilchoth G'neva 6:9. 

35. Cf. Maimonides, 

36• They are reg~ded as ri~tfullt his. 

-



37 • We ~ollow the local minha~ rather than the concern of ~~ 
Miru;at Bikkuri.m ad loc. ' w1e owner: 

38. 

39. 

40. 

41. 

42. 

43. 

44. 

45. 

46. 

47. 

48 . 

49. 

50. 

As it is possible that the goods were stolen 
in their care. from the flocks left 

As this is women's work in these places and tiey do it with their 
husband's knowledge: Bertinoro ad loc: 

As it was the custom in Sharon for women to raise calves: Bertinoro 
and Tosephot Yom Tov ad loc - cf, also Maimonides Hilchoth 
G1 neva, Ch. 6. ' ----

i.e., from anyone· - unless told to hide them.. 

This appli~s if he hires them unconditionally; but if oo stipulated 
the con di ti.ons previously, they are bound by them: see the 
Tosaphoth, Baba Mezia 8Ja. 

Bertinoro ad loc indicates that this applies to where the custom 
is to feed the workers in the morning in the employer's house. 
If the employer wants them to start working and re will bri~ 
them their food, they may rightfully demand to wait in the house 
and eat before going out to the field. 

More than the usual amount. 

Once they would begin working, the special conditions would talce 
effect. 

i e we follow the average amount re pay, food, etc.: Tosephoth 
·y~~ Tov ad lac. Cf. Rashi ad loc and Tur #'.JJl. 

Cf the parallel in J. Baba Mezia VII:l and the discus~ion in P'nei 
Moshe indicating that we rely on the usage of the city or prov
ince,' it being understood that he engaged the worlcers on the 
basis of the local minhag. 

P im to J Baba Mezia Vll:l, who quoted Malm.onides, 
cf• Mareh Ha- an . 8 5". d the Mordecai quoting R. Hai Gaon. 

Hilchoth Sh' luch1n : ' an ' 

M. hpat 3.,,. cf also Tur, Hoshen Mishpat JJl. s. A. Hoshen is ~' • 
h. adds that in case of conflicting 

Ibid., quoting Nimuke Joseph - / llcrw the usage of the place where 
customs between two towns' we 0 

the workers were engaged. 



CCNCLUSION 

Wc;i have seen how local usage plays an important part in the 

development and application of the halacha. 
Both in the area of ritual 

law and civil law, local usage is looked to for clarification of the 

halacha. At times, rninhag hamakom is the base from which the later law 

springs. At other times, it defires or limits the application of the 

law. The principle that •one does not depart from local usage• means 

that local practice was elevated to the status of halacha. Since the 

people in a particular locality were accustomed to following a particu

law usage, any departure from same could cause considerable difficulty. 

Therefore, we are cautioned to follow the community custom, even though 

it may differ from the practice of the place from which we came. There 

are even ti.mes when the local usage is more stringent than the halacha 

demands - even in such cases, we are bidden to follow the local usage, 

so as not to weaken its strength. Minhag, particularly minhag hamakom, 

served to di versify Jewish religious practice, whereas the tendency of 

the balacha was to unify and solidify said practice. 

we have seen further that there are times when local cust~ are 

directly opposed to each other, yet within their respective locale; each 

becomes the halacha for that place. In ti.me, however, some of these 

differing 
merged into one universal halacha. In some 

local customs were 
by way of keeping a fence around the law, 

instances, the local custom was 

ha ld 
not be radically altered. 'lllere are tines 

50 that the halac wou 
al practices' which are then taken up 

'When precedent is set by individu 
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as the general pract· ice. The idea of "observin 
people" · d · g the practice of the 

in icates that frequently the l , aw was set ·th 
attempt to follow th W1. a conscious 

e general practice. t A. times' the local minhag is 

simply a variant application of a more general minhag; but in such a 

case, even the general minhag is considered the halachic nonn within 

which the variant practices are being observed. 

tre 

Not only with respect to ritual law was 

halacha for that place, but also in the 

local usage considered 

area of civil law, where 

local usage served to define th t e mu ual understanding between two parties 

involved in an agreement. We have seen how local usage was pennitted tlo 

dete:nn.ine the obl foations f t -e o a enant-fanner to the owner of the land , 

how it served as a i · b · m m111wn as1c agreement as to the leasing conditions, 

which crops could be sown, how they could be marketed; in short, local 

usage served as an unwritter/contract. . 

Minhag ha-makom served to define the legal relationship between 

partners, even to the extent of defining the halachic status of a par

ticular piece of property. In general, it may be said that in tffi area 

o.f ci vi.l law, local usage has the status of being the halacha wherever 

it is prevalent. This ·general principle was found to appl.y to commercial 

practices as well, where the local usage indicated the basic assuuptions 

that a customer made when purchasing goods. .As long as a community prac

tice was sufficiently widespread, we could expect that the seller would 

abide by the demands of the local practice. By insisting that this local 

practice was equivalent to hal•cha, the Sages -• proteotlng the rights 

and expectations of the customers. Understandably, where there was no 

nsage, the sages bad to have specific legislation to 
clear-cut local ~ 
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cover the situation. 
The Halacha and the Minhag hamakom are thus on 

the sane level, i.e., they are resp t' 1 th ec 1 ve y e law where they are 

applied. We saw further that this idea had application in the area 

of workers' rights and 1he conditions of Employment of workers, where 

local usage was used to detennine the conditions of employment. 

Minhag, and in this case especially minhag hamakom, is thus 

seen as a very important princi ple in the development and application 

of halacha. To quote Dr. Freehof once more, "· .• the emphasis of Judaism 

on practice is not merely a mood which has been superi.mpos ed upon Jewish 

life by professional lawmakers, but a true appreciation of a mass re

action, a mass creativity." The strength of Minhag may be appreciated.1 

by a gla~ce at a simple st~tement in Baba Metzia 86b: r_- r ,--
}) / Y »tit }_7J~ t (!r;_}llJ j/J _f3/~_ !f!1 l k _ f111) . 

. ?fli /[J;~/ 1J&11! /J71 Ji-M» .0,t:/;v f11J tf.JJc ;cf! /1J11.r 
"Let no man depart from the Minhag, for Moses (himself) went up on 

high and did not eat bread, (whereas) the ministering angels came 

down to earth and ate bread •••• " 
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