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This thesis attempts to deal with the relationship between

Minhag and Halacha, One period, primarily the Tannaitic, is dealt
with; and one aspect of Minhag, namely, Minhag hamakom (local usage)
is treated. The main idea here is that local usage is an aspect of
halacha, and in this general framework, we see local usage functioning
as a basis for, and at times a definition of, terms of the halacha.
There are instances in which the local usage is equivalent to the

hal acha,

No attempt is made to trace the origin or development of minhag;
rather we make a presentation of cases by way of defining the manner in
which local usage operates in its halachic setting. We see this in two
main areas: Ritual Practice amd Civil Practice.

In the former area, local usage is seen as actually determining
the halacha, whether in marriage customs or in the stipulations in the
Ketuba, With regard to working on the eve of Passover, or on the Ninth
of Ab, we find local custom determmining what is to be done. The usage
of a particular community becomes halachically binding upon the resi-
dents of that community. In.the case of kindling lamps for Yom Kippur,
local usage is found to be a "fence" around the law, since its main
purpose is to prevent intimacy between husband and wife on Yom Kippur.
In liturgical practice, local usage was permitted to determire the
proper practice; and the precedent of authoritative individuals was at
times invoked to validate said usage. At times, local usage operates
within the area of a larger minhag, being its application in a particu-

lar place,
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In Civil Practice, local usage serves to define the terms of

agreement between two parties; it functions as an unwritten agreement.

We see how local usage defines the obligations of the tenant-farmer

to the owner; what kind of crops could be grown, even how they were

to be marketed., Local usage is used to define the rights and obliga-

tions of partners or neighbors in property. We rely on local usage
in commercial practices as to what is proper in selling cattle, in

weighing out merchandise, in mixing of fruits or diluting wine. Fi-
nally, we see the role of usage in determining the rights of workers
and conditions of employment. In all of these areas, local usage,

where it is prevalent, is the halacha for that place, It is only in
the absence of a definite local practice that specific halachot are
needed, Iocal usage, therefore, partakes of the essence of halacha

and is applied within a general halachic framewark,

Samuel G, Broude
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INTRODUCTION

What is Minhag?

If we refer to the definition given us by Dr. Greenstone in the
Jewish Encyclopedia} we find that Minhag is "an old and general usage,
or a religious practice, not based on any particular biblical passage,
and which has, through the force of long observance, become as sacred
and binding as laws instituted by the proper authorities," The historic
function of Minhag has been aptly and correctly characterized by Freehof,
who, in seeking to explain the ability of Judaism to adjust itself to
past crises, portrays the power of Minhag in its relation to law as fol-
lows: "How did Judaism succeed in making the necessary revolutionary
readjustments in the crises of the past?....All law has two instruments
of change, legislation and interpretation, But,,.,Judaism lost the
ability to make a new beginning with new legislation....In general,
Jewish law was confined to "judge-made law,® to the interpretation of
older statutes, (which)...can be stretched just so far....Therefore, it
could not have been Jewish law alone...which has tided Judaism over the
catastrophic breaking of old forms of practice in past crises of Jewish
religious history. There must have been a creative power which could
originate new practices in place of the old, Such a creative power,
imaginative and original, was the Minhag, the custom of the people....
The Minhag created by the masses was the raw material which the law took
up and shifted, rearranged, justified and embodied as the legal practice.

2
The law itself did not create, The people created and the law organized.,"

While it is recognized that Minhag is part of the vast area of

Halacha, its relation to Halacha is complex, Weiss feels that Halacha
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is the basis for Minhag”™ but Tchernowitz argues that they constitute

two separate sources of legal practice, which frequently are at odds

L

with each other.”™ That the Rabbis recognized the validity of Minhag

in determining how the halacha should go is made quite clear by several
instances: in discussing the proper benediction for drinking water,
where there is a dispute in the Mishnah, Rava advises "Go and observe
how the people ac’o."5 This thought is paralleled in the Yerushalmi,
where we are told that "any halacha which vacillates in the -'cmf-t, and

you don't know its nature, (find the solution) by going out and seeing

- 6
what the populace is doing, and do likewise." As far as the power of

Minhag is concerned, the Rabbis went even further, They said that a
law does not become established until it has become a m-'mhag.? Techernowitz
understands this as meaning that minhag has its source, its foundation,
in the consensus gentium - that through minhag, the people's assent is
expressed until it becomes ha].at:ha.8

What are same of the criteria for an acceptable Minhag? R, Isaac
b, Sheshet defines a minhag as "something that occurs and is practiced
many times; but something that is done only once or twice cannot be
called a minhag.“9 In addition, the custom must be recognized as stem-
ming from legal necessity rather than being merely something done out

10
of force of habit. Furthermore, the custom cannot be founded on error

11
or misunderstanding.

What are the limitations of the power of Minhag? The classic
case cited to indicate the over-riding power of Minhag is Jer. Yebamoth
12
XIT:1, where we are told that ®minhag nullifies the halacha,® How-

ever, this statement must be understood in tems of its actual intent
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rather than being taken literally, As Dr. Guttmann has shmm,13 what
this passage intends to convey is the idea that no legislation has the
right to nullify even the simplest minhag, Furthermore, simply because
a particular custom is more stringent than the appropriate halacha does
not mean that its intention is to mullify or override the halacha,

Minhag is thus seen as part of the unfolding of the halachic
process, As the people express their legal necessities through usage
and custom, the law becomes more clearly and firmly established, But
minhag does not operate outside the halacha, At times it defines the
law, at other times it is equivalent to the law; it may be the fore-
runner of the law, but it is always within the framework of halacha.
Of course, it may be understood that after the destruction of the Temple,
with the Jewish people living in many parts of the world, various local
observances developed, By the time of the Middle Ages, there was tre-
mendous diversity of practice, so that when Caro made his Code, he was
not only arranging the halacha, but clarifying the minhag, to which it
was necessary for Isserles to add the Ashkenazic customs, as Caro had
dealt with the Sephardic. Maimonides had already recognized the great
halachic force of rm'.nl1.'=1g.15 Not only was custom and precedent important
in ritual observances, but equally significant in civil practice. This
will be seen from the division of this paper into two major parts:
ritual and civil,

Since Minhag is such an all-encompassing subject, and since it
stretches in time from customs known but not recorded even in biblical
times all the way up to our own days, it was found necessary to limit

the scope of any attempted treatment of the subject. As Freehof points
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out, "Minhagim arose all over the world, They were the creative part

of Jewish law, It would be a fascinating study to go through the notes
of Isserles to the Shulchan Aruch and the Tur and to list all the in-
stances in which he says: 'This is our custom' or 'This is not our
custom', or 'It is our custom to do thus and thus', It would be re-
vealed that a large bulk of Jewish law was derived spontaneously, crea-
tively and anonymously from the life of the people of Israel, This
minhag was more basic to the development of Jewish law than the law

itself has ever acknowledged."16

It is thus not our purpose in this thesis to trace the develop-
ment of minhag or to attempt to determine the origin of any particular
minhagim, Rather, we have tried to understand the role of minhag in its
relation to halacha. Because of the vastness of the subject, it was
found necessary to concentrate on the early Talmudic Period, encompass-
ing the Tannaitic halachic writings for the most part. Evenklere, to
attempt to include all of the observances of the period would be beyond
the scope of this thesis., It was therefore determined to investigate
one highly important phase of minhag, namely, local usage, and to see
how it affects halacha in its many applications, ThuIS, it is the pur-
pose of this thesis to present a systematic treatment of local usage in

the early talmudic period. In so doing, we find that in the area of
ritual observance, local usage becomes the community "norm ," imposing
itself as strongly as any halacha on all those in the community. We
find the great principle enunciated by Rabban Simeon b, Gamaliel, that
weverything follows local usage," In civil law, too, we see local usage
defining the terms of the agreement between land-owner and tenant-farmer,

or between partners in property, or again between employer and employee,

/
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Where there is no specific local usage, it was necessary for the Sages
to stipulate specific laws; otherwise, local usage was the law for that
place, So that it is not only of the essence of halacha, but local

usage very frequently is the halacha., This is the main burden of this

thesis.

T would like to acknowledge with sincere gratitude the guidance
]? of my teacher, Dr, Guttmann., I would like to thank my children for
their patience; and no words can adequately express my indebtedness

to my wife for her invaluable aid,
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I. Local Usage in Marriage Customs

With regard to marriage customs, there is a very clear distinction
of "local usage" as between the provinces of Judea and Galilee. Appar-
ently, the Judean practice was to have the bridegroom and bride come
together privately prior to the marriage ceremony. This local custom
affected the halachic position of the groom, as it deprived him of the
right to come to court with the claim of having married a non-virgin,
since his previous privacy ﬂith his future bride provided sufficient
oPportunity.fqr intercourse, This is brought out very clearly in M,

Ketuboth T:5 -
155’ Ufm Fi3ya k,,%‘ M /A Jh }ﬁfc X)//c,f)
Ay W i PaAd Mad //zrﬁ”

1
A man who eats at his father-in-law in Judea without

2
witnesses cannot make a virginity claim, since he is

alone with her.3

This practice is elaborated in the related Tosephta passage, Tosephta

Ketuboth I:L4 =
il Abd e papy [ DJRIOR DIND D3 B e

[ Ik Fhpal_ Mg AE Big 30 e e 2

4 9/L /ﬂﬁ;o Y ’)«5:0 th? 2] Je_ | 6O8n 1H MDD
jfab/k, Jé 13 o pan po' ) ke )EW NoIh gjye
Ik Pk e o S R 3 Jab gD dint P
a1 /”) mha P[] ke FEAL PH A
I ‘14, NL Ax e /JJ:; FZMG Fiow P’
J1 [ Fler Jlion @J PR ija /fm 7 e M0 (2]




»}'m " Iy “ﬁlhuj P33T ¢ re 'm,)j /J\ n b ;b
[1r AP0 /’/c: PIE PO S il B3 Yo pe

121" Wew 1579 Pt fvﬂ/ ﬂf IAA _y,fa/,/ /Cj,é
P ple Shiek Il e k3w nke j Wik
Said R, Judah: Formerly, in Judea, they would bring the
bride and groom together privately for an hour in order
to increase.his desire, but in Galilee they did not prac-
tice thusly. In Judea, they would examine the bride and
groom an hour before entering the marriage chamber, but
in Galilee they did not practice thus. In Judea, they
would set up two 'groomsmen" one from the groom's side
and one from the bride's (Nevertheless, they were set up
only for the marriage) but in Galilee they did not follow
this practice. In Judea, two groomsmen would sleep in
the sane locale as the greom and bride, but in Galilee
they did not follow this Iauch'ac:t-‘.i.ce!.3a Whoever does not act

in accordance with this custom cannet enter a claim of

virginity.'h’ If the first man took her home for the sake

—— e ——

of marriage, even though she did not seclude herself (with
him), if there are witnesses that she was alone with him
long enough to have had intercourse, then the second man
cannot claim 'virginity,' and therefore her Ketubah is
only a _m_a;ng_ll. ) One may ciaim 'virginity' for 30 days (fol-
1owing marriage), according to R. Meir, R, Jose says, If
self with him, then he must claim immedi-

she secluded her
ately; if she did not seclude herself with him, then he may
]

claim even after 30 days.

’
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Several conclusions may be made from the Tosephta, Firstly, the

very strong statement that ™whoever does not act in accordance with
this custom cannot enter a claim of 'virginity'." In other words, the
local custom is so strong that it has become halachically binding. It
seriously affects the legal position of the couple, with practical im-
plications in terms of the amount of the marriage settlement, We see
here, then, an instance of the halacha being determined by the par-
ticular local practice, If the local custom is changed or defied, the
result is a weakening of the position of the subject.

A second conclusion to be drawn is that the use of the word
"formerly" shows that a change must have taken place in local custom,
perhaps because of the greater influence of one province over the other
or because the passage of time made the halacha more conclusive and
more absolute in its application (see Note 3'? where even in Galilee
there had been some disparity in practice.)

Thus, we can see how local usage influenced the halacha, and how,
in time, local usage was merged into what then became the prevailing

halacha generally.

IT. Local custom with respect to the Ketubah
Although the halacha with regard te the amount of the marriage
settlement is quite specific, there are instances in which "local usage"
is sufficiently strong as te change the application of the halacha or

to define it. Thus we have the gollowing(, in M, Ketuboth Vi:4 -
dpp P Kb gl oo i, Pieos 18 01 ond_ .ﬂ?ﬁcﬁ
> I A Wl 2P BE BF )9 mer [ir 57,_,7/
/ /’}/ '9n (‘%ﬁ b}),)////c‘ ijc! ”C‘




If she agreed te bring him cash » one silver sela becomes

. s B, 5
equivalent to six dinars.” The bridegroom accepts the re-
sponsibility of providing ten dinars for the "basket" (i.e.,
for purchasing spices, perfumes, etc,) for each maneh (of

the bride). Rabban Simeon b, Gamaliel says: It is all ac-

cording to local custom,

¢ 5

The statement of R. Simeon b, Gamaliei is highly significant.
But we must understand its import in its context in this Mishnah.
Does R, Simeon add to the statement of the Rabbis, ar dees he comtra-
diet it? R. Nissim (see Note 6) feels that R, Simeon is agreeing with
the Rabbis, but adding the proviso that in a place where there is a
local custom, it should be followed. Maimonides, however, understands
R, Simeon as opposing the Rabbis, and agrees with him that "Local
custom is a great principle, and we aply the law according to it,
provided that the particular custom be spread throughout the jprofv:lnr:ta.".7

According to Maimonides' understanding of R. Simeon, local usage -
is dlways the determining facter in applying the halacha, so that, in
effect, it determines the halacha, This implies that the Sages sought
to apply the halacha in spite of lecal usage. To this, Maimonides is
opposed and enunciates the ¥great principle" stated above,

Maimonides' interpretation is support.ed.by the following related

osephta passage, Ketuboth VI:6 -
: o Pljﬁ; I’E;?Keﬂl \A![}*f ﬂﬁ/ FIQJCD /Iojj)f')zpa
l ’ﬂ/’ A ’)/f/c PW?' A0 ‘\o‘-’) 19 MLY /’f SR
f”a fo/» )fm J Jm@} 7 /Cfn ,ﬂ*w
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If she agreed to bring him ready money, selas become

equivalent to six dinars, The bridegroom accepts the

responsibility of providing ten dinars for a 'basket®

of spices, Said R, Jose: Thus is the law - in a place

where the custom was not to lessen the appraised goods

nor to add to the cash, one does not depart from local

usage, If she agreed to bring him 500 dinars of silver,

and he wrote in her Ketuba 1000 dinars, if she made her

own stipulation (as to the value) she takes what he

wrote for her; if not, he deducts five dinars for every

shekel (var, rdg.: three dinars for each sela). If she

agreed to bring him 1000 dinars and he wrote in a field

('goods') worth 12 maneh, if she made her own stipula-

tion (of the value) she takes the amount that he wrote

for her; if not, he should not give ker less than 200

zuz for a virgin, or amaneh for a widow,

R. Jose's statement is thus similar to R, Simeon, but the former

e S explicit than is the latter, R. Jose tells us that even when
local usage is in direct contradiction to the law, it supercedes the

halacha, that is, local usage detemines the halacha: "This is the

law one does not depart from local usage." We see, then, that




local usage was invoked to determine the halacha. Ultimately, the

extent of application of a particular halacha would depend upon the

uniformity or diversity of practice,

Another instance of local usage affecting the halacha is found
in Tosephta Ketuboth VI: 5 ?.

I v P"?ﬁ 2w Miyf /"fm p gygﬂf—ﬂwa

Aoﬂ Dadk ajul PIGAE piaist TIn emp Aipd 7oro
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If‘ she agreed to bring him two selas, they are made
equivalent to six dinars (each). What the bridegroom
agrees on (i.e., in goods), he deducts (therefrom) ene-
fifth, except with regard to the 200 of the virgin and
the maneh of the Hidmr.9

If she agreed te bring him gold, the gold is similar te
chattels (and he then deducts 1/5); but gelden dinars
are like cash (he thus adds 50%).

Said R. Simeon b, Gamaliel: The matter is thus -

In a place where the custom was not to exchange golden
M,(i.e., into E‘E&_ﬁ) he leaves them as they are, and
the gold is thus considered as chattell.'o Whether she

brought in goods or ready cash, if he detemired to givonce
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her, she may not say, 'pive me my goods,' nor may he say

to her, 'take back your cash,' but she takes what was |

written for her in her Ketubah.n

R. Simeon is consistent with his position regarding local usage
in insisting that even with respect to golden dinars, if local custom
keeps the husband from using them as ready cash, then they are con-

sidered to be goods, and the law of goods applies (i,e., deducting one-

fifth)., But if local custom permits him to convert them, then the law
of ready cash applies, Here we see local custom detemining whether

gold is to be considered "goods" or "cash™, Here, then it is not a !

matter of the Minhag ha-makom detemining the halacha, but defining ‘,
its application through a definition of temms, |
Another case that has bearing on the amount of the Ketubah is
Tosephta Ketuboth IV;13 -
PN DA JAADG A 1A tol! D €93
Pips JRUDP Ale A ///c/ ol 21 JPE:
A fedle TR [

WD Ak /ff-:%t‘r

R. Jose the Galilean gxpla:'med: In a locality where (it is
the custom) to write a Ketubah against indebtedness, then
only the amount of indebtedness may be collected, and not
the amount in the Ketubah. In a place where it is customary

to double the (amount of) the Ketubah, only ore-half may be

collected. ll

The Gaonlzunderstands that R, Jose is explaining the "language of

the unlearned." According %o Rashi’;’ the unleamed would frequently

disregard the decree of the Sages. We can see from the above that

L — T —
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various customs existed as to the amount written into the Ketubah

Apparentli, in some places it was customary to double the amount of
the dowry by way of honoring the bride. Obviously, such a custem

could not be considered binding halachically, since it was clearly

opposed to the intent of the halacha., In the case of a Ketubah written

in lieu of payment of a debt, then the custam of doubling the amount
would certainly penalize the debtor and hence was not to be followed
as halacha, We may deduce from this, however, that where local custom
defined or delimited the halachah, it could be considered as binding.
We have evidence of distinct differences in the writing of the

Ketubah as regards the custom in Galilee and Judea in M. Ketuboth IV;12 -

F.)h[//"k b g B I ] s faRT kK Ao
Or‘ h! L’J{(_ I 22 l’g AA l&jA k/’)e/ /;)Hﬂ J\l
"T [ D A ’cJ P 4 ko)jwm "> Fiff
/“'m 87 ple fol wa\) wif e Lw,
’W}; 0019)] uwp /)} [

(If he wrote) 'You shall res:.de in my house and be sup-

ported from my possessions for the duration of your widow-

I
hood in my house,' he is obligated, since this is a con- |

dition of the oourt. Thus would the people of Jerusalem

write; the people of Galilee wrote in the same way as did
 J

the Jerusalemites. (But) the Judeans would write '.,.until

the heirs are willing to give you your Ketubah (marriage

ttlement) .! Therefore, if the heirs so desired, they
se .

could give her (the amount of ) her Ketupah and let her go.
(o] —
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t would appear from this Mishnah that tle people of Jerusalem

had their own practice, but tended to bllow Galilesn custom. 'The

Judeans, on the other hand, followed a custom which was definitely

opposed to that of Jerusalem and Galilee, According to the latter,

the heirs cald not dispossess the widow, as long as she did not re-

marry or claim her settlement. In other words, the halachic consequence

of local usage in this case was that in Galilee, it was the widow's
prerogative as to how long she remained, whereas the Judeans permitted
the heirs to decide, Bertinoro :'mcl:i.ca*l:'esssl5 that the halacha followed
the Galilean practice, which is understandable, cousidering that the
Rabbis were constantly adlert to protecting the rights of the widow and

1
divorcee .
Not only did R. Simeon b, Gamaliel apply his principle of follow-
ing local usage to the amount of the Ketubah, but also to the type of

document that is written. This is evident in M, Baba Bathra X:l -

Glea . Inipren /faf 2Wpl, okn[137 um @
PR, pldw [ oY w il /'Wﬁ/mf [y <t

RS Xhi Vilie /e f/' Mc‘//) 1), Piel po
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In ant unfolded document, its witnesses ' (signatures) are

on the fromt (at the bottom of the page); in a folded

document , the witnesses' (signatures) are in back (of each

fold). An unfolded document in which the witnesses signed

in back, and 2 folded document in which the witnesses

signed on the front are pboth invalid. R. Hanina b. Gamaliel

s: A folded document in which the witnesses signed on
says:

f



the front is valid, since it can be made into an unfolded

d ;
to local custom.

e 18
inoro  interprets tle difference between R. Simeon and the

Tana of the first part as applying te a place where it is customary

to write both types of documents. In that case, "If one were instructed

to write a folded document and wrote it unfolded, or vice versa, the
'first Tana' considers it invalid, since the individual's instructions
weren't followed. R, Simeon feels that since local usage imwolves both
types, it doesn't matter to him and should therefore be valid, And
the law followed the Tana of the first part."

We see from this Mishnah that it was custamary to write several
types of legal documents. We may deduce that according to all parties,
if there were only one lecal practice prevailing, the halacha follows
that practice, It is only in the case of several conflicting practices
in the same place that there is a dispute, The fact that R. Simeon's
view is not upheld is due probably to the fact that the specific in-

structions were not followed and not to the fact that one practice was

Again, we observe the strength of local prac-
19

used rather than another.

tice in determining the validity of the halachah,




NOTES - CHAPTER T,

1. Engaged to be married,

2. 1.e., that his bride was not a virgin at time of marriage

3. Sln;:v:t h:;sitt;e custom in Judea to encourage intimacy, he might
s t.“ ercourse with her, Bertinoro states that in Judea,
practice was to permit the future groom to be alone with

his intended, duri G
. ng the engagement festiviti t h t
house, in order to increase his desire for t::f e

3a, Alt.hought it._was already states that they did not set up grooms-
men in Galilee, there were apparently some places in which the
pract:L?e was followed, Nevertheless, even in those places,
they didn't sleep in the same locale as the couple: Minhat
Bikkurim in Alfassi, Tosephta Ketuboth I:6.

k., Similarly in Jer. Ketuboth 1:1, "Rava says that this statement
refers to one who practices the Judean custom of intimacy in
Galilee. R. Ashi feels that the custom referred to is that
of examining the couple,

5, Instead of the usual four, representing a 50% increase in valwe.

"
6. Tosaphoth Yom Tov to our Mishnah quotes / ? as indicating that
statement of (‘ "3(7  simply adds to statement of Rabbis -
that where there is an established custom, it should be followed.

7. Mishneh Torah Hilchoth Ishut, 23:11, 12,
8, In the Alfassi edition, VIz 2, 3.
9, From which e must not deduct anything.

10, From which he mgy deduct one-fifth.

11, Thus she cannot claim the full valwe of her goods, but one-fifth
less; and in the case of cash, he must give her 50% more. See
the discussion in Minhat Bikkurim to our Tosephta in the
Alfassi edition., Cf. Yebamoth &6b; alse Ter. Yebamoth 863k,

sn Alfassi, ad loc., Says that R. Jose is
g s ’t.he anleamed" so that “in a place
ite a Ketubah of indebtedness, then
where it was the custom to double

12, The Gaon R. E1li]
explaining the ] anguage of
where it was customary to wr
Jonly/ the debt is collected

the amount.”
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Rashi informs us, in Baba Metzia 10ka, that the"unlearned"would
write without regard to the decree of the sages, A similar

discussion of the "langua
ge of the unlearned" is found in
Jer, Ketuboth 84,1 and Jer. Yebamoth 16:3.

See Minhat Bikkurim ad lec.

Bertinor9 to our Mishnsh: "The law dees not follow the Judean
practice, Rather, as long as she remains unmarried and does
not demand her Ketubah in court, she is supported from her
husband's means and resides in the house in which she lived
while her husband was alive, and she may use all of the
garments that she used during her husband's lifetime,®

This would accord also with our previous observation that the
Judean practice seemed to become subjugated by the Galilean,
The Tannaitic tendency seems to be toward unity of practice;
whereas, in later times, when the Jewish community became
widely scattered, there was wide diversity of practice.

Although this case applies primarily to a divorce document and is
thus included here, it has application also to other types of
legal documents.

To our Mishnah.

c.f., the parallel passage in the Tesephta, Baba Bathra XI:l,
where R, Simeon is not quoted, but which discusses the
validity of the two types of document mentioned in our
Mishnah, :
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II. Local Custom With Regard to Festival Practices

I. Working on the Eve of Passover, |

The force of local custom operating within the halacha is seen
very clearly in M, Pesahim IV:l -

"y Jlﬁf) ¥ P’hO@ AYA Dokl J;.ﬂf/ A
/m’/ ,P/“W/V i . ity e Jigrt /r/o Ve P

_J__'m’ W[ [Ymr I, f’m}
i f " F//'V J é/’/f’u c;/fﬁ/&é’} M7 f?zf//;//ffr Yo
P | D/r P3je ALt el

In a place where it was customary to do work until mid-way
on the eve of Passover, one may do so.l In a place where
it was not customary to work, one may not. If one goes from
a place where they do work te a place where they do not, or
from a place where they do not work te a place where they do,
we apply to him the stringencies of the place which he lert.z
and the stringencies of the place to which he went.3 But
let no man change (from the local practice) because (it leads
to) conflict.h
We have here a clear indication of two distinct practices, one to work
and ene nat to work. 'l'he:;e local practices are se strong that they attain
the force of halacha in the area in which they apply., Thus the halacha

of not working en the eve of Passover gives way to lecal custem at least

until mid-day -- after mid-day, the halacha applies everywhere, Fur-

thermore, we are given the reason for pemitting lecal custom to deter-

mine the halacha for that place: a person who departs from local practice

e

can cause conflict by confusing the local inhabitants as to what the
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practice should be, He must yield, therefore, to the community minhag.
The matter is further clarified in M, Pesahim IV:5,

JJQJ‘) 7 M hed TAVIA Doy /'c’,/r %) P3/7'A, P'lle Prop/

AR gl Yewt, 43, ]S . ) u/r /n ked x’(fa/

; ﬂfwm‘f’jv *u// g
The Sages say, in Judea they would work he eve of

Passover wntil mid-day, but in Galilee they did not werk

at alll.5 As to the night (between 13-1l; Nissan) the School

of Shammai prohibit (working), whereas the School of Hillel

permit (working) until sunrise.6

Apparently, the distinction in lecal custom was between Judea and

Galilee. The Judeans permitted local practice te operate within the
general halacha, whereas the Galileans insisted on strict application
of the halacha, perhaps by way of keeping a "fence" around the Law.
For, if one caild work until mid-dazy, one might forget himself and work
even beyond, thus neglecting attending to the needs of Passover. Berti-

noro (see the notes) interwprets the view of the Sages as being a dis-

tinction in halachic practice between Judea and Galilee, but even if

this were so, it must have been as a result of Judean custom that it
assumed the ferce of halacha,

Even in Galilee, where the practice was not te work, there is
clarification needed -- if the work were necessary for the Festival,

it was permitted even in Galilee. Our next Mishnah (M. Pesahim IV:6)

ny. 0y S Py R id 73/4//7 b e Yed 1™

VLY YA /vag A I b Al BT TN D ("
W Nifile 94 f’f Wik /“Wm/ MMM 207 B Ay o
f/7@07 ontp Jp il J] 8h I PIOD 1A jb/(_;//f
N e R R Y e R L

,
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R, Meir says, any work which one began prior to the l4th
he may complete on the lhth.? But one should not begin
it in the first instance on the 1ith even though he is
able to complete it (on the 1lhth), (But) the Sages say,
three tradesmen can work on the eve of Passover 'til mid-
day, namely, tailers, barbers, and launderers, R. Judah
says, even shoemakers,

We see then, that lecal custom applies to unnecessary work in
determining whether it may or may not be done. It is interesting to
note that a further exception is made for tailors, barbers, and laun-
derers., The reasons for this are emplicitly given in Tes, Pesahim
1I:18 -

/J 0 49 T'ﬂp) AR P ik }(‘ijfﬂ v
e VT MAVE e i fle AT ke (o /’//W

nl 3y mave WA Vil APyt [ Wy e 5 20ledi
o AP fa Yithe B} W D7 fj(,xv Wil i

/} Vile WN MS/W/ mrmﬂ ke P/ 7 Amd | j
4370 S ok Uit Wy B por Jeh 3 7
/D/ (S0 [l s fpan Ve Pame Fron
}nam/ I Jily Alijile ij, i fn W Phod 'Fﬂm
RIS 008" YA GI9N S Gy florn]
/")aw 1IN i I /2/)/?6 Wl YL / f Y /naa/)
JEon P A f};«.w/ ;”r) ///W kD P .a,:m NI
Pt W 1w Fle wik »a DA ol 7
/f'w Fnje) A9 a}m Pkl P irIH /f/)w
PRE Nie /f/r’b//f P, A /!9’39 Lhe




Where it was customary to do work on that which was

attached to the ground, until mid-day (en the eve ef
Passover), one may do so; where such was not the cus-

tom, one may not do se, As of what time is work pro-
hibited on the lhth?9 R, Eliezer b, Jacd says, as of
daylight on the lith. R. Judah says, as of sunrise. Said
R. Eliezer b, Jacob, where do we find (a day) in which

it is partially prohibited te work and partially pemitted?lo
R, Judah answered: this very day (the lith of Nissan) is
its own evidence, since for part of the day it is for-
bidden to eat hametz, and for part it is permitted, The
Sages say, even in a place where it is 'sald that one does
not work until mid-day on the eve of Passover (neverthe-
less) three tradesmen) de work: the tailors, barbers, and
launderers. Tailors (are pemitted) since we find that

the unlearned person mends as usual during the (intermediate
days eof) the !'estival.ll Barbers, since the Naziritalz
and the 1eper13 and one who had received a blow on the
headlh cut their hair during the Festival, Launderers,
since those who come from the coast er from a foreign land
launder. R. Jose son of R. Judah says, even the shoemakers
(may work), since those who come up for the i;stivals fix
their shoes md sandals during the Festival.  (If there
is) heaped-up foliage in the midst (of his yard) he may
remove it to the sides; (if it is) in the cattle-shed in

the yard, one may take it out to the dung-hill.
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Thus the law that applies to these tradesmen is determined by the

practice of some of the people. This involves the principle of
"observing the practice of the people®™ before fixing the halacha,

The law, then, is a result of custom, not prior to it, This Tosephta
passage is important alse for pointing out that there existed dif-
ferences in local usage in connection with farm-work, In addition,
the local custom of not working on the 14th is defired as applying

beginning with sunrise., This would follow the Hillelites (see Ngte 6).

II. Working on the Ninth of Ab
M. Pesahim IV:5

P [ Ples DA Wkl Sk /(bjg i
I3y I Al //ﬁ’ e Dkt MirF )2 /f
MY /’m} Yilke ‘4R /ﬂ/ﬁﬁb 27 ff)wa 7%

PbIV R JuSy ol

In a place where it was customary to work on the Ninth
of Ab, one may do So; in a place where it was the custom
not to work, one may not do so; but in every locality,
(disciples of the Sages) do not ﬂbrk.16 Rabban Simeon b,
Gamaliel says, a man should always conduct himself as a
(disciple) scholar,

It appears from this Mishnah firstly, that there were varying
customs with respect to working on the Ninth of Ab; seoondly, that
scholars were excluded from follewing local custom in this instance,
Indeed, others were encowraged to follow their example in being more
stringent, even though lecal custem permitted more leniency, And

this is spoken by R. Simem b, Gamaliel, who, en other occasions,
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enunciated the principle of following local custom! (see above 7 = ).
We may deduce, however, that tihis stringency for scholars applies par-
ticularly to the Ninth of Ab, rather than in general, from the fact that
we do not find this statement in other cases involving lecal custom,
Moreover, the Shulhan Aruch retains R. Simeon's view.]'? (Isserles
indicates that the prohibitien on the Ninth of Ab was merely until
mid-day, and applied to matters that involved some dalay.la

Perhaps the statement of R, Simeon is indicative of the fact that
on the Ninth of Ab, since it is one's duty to mourn the desturction of
the Temple, one should cease from work in spite of leocal usage, where-

as on the eve of Passover, since it is a mtter of preparation for the

Festival, there is still time even after mid-day.

III. Kindling Lamps for Yom Kippur.

We find a varistion in custom as far as kindling lamps for Yem
Kippur is concerned. The entire matter is permitted to hinge on local
usage, which, in effect, defines the halacha. However, even local
usage has its limitations, for it is not permitted to interfere with

certain practical needs of the people. Thus, we find, in M, Pesahim

IV:k - - N
(e FipA, I_A_Wc Pheo 1)1 ‘{3; Pk 1o P
T Ae TN (oo PpA PRk Jle Fdkr [etd
i A [l P 1 )P PR P 19A

’\ -~
J!H}hﬂzﬁ/ MO U] Hoh A3 ] ) e e
’ ./%&% Ao ,4/{ Kel

In a place where it was customary to eat reast on the

nights of Passover, ene miy eat (roast); in a place where
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the custom was not to eat (roast), one may not19

In a place where it was customary teo kindle the lamp
for the night of Yom Kippur, one may do se ;20 where

the custom was not to kimlle, one may not do 30.21

But one may kindle (lamps) in synagomes, houses of
Btudy,zz dark alleys, and next to sick persons,
The minhag here serves as a "fence" around the Law, since the
reason for prohibiting or permitting the light is due to the desire
on the part of the Sages to prevent the possibility of intercourse
on Yom Kippur. This is brought out explicitly in the parallel Tosephta
passage, Tos, Pesahin II:17 -
Fw | 75/9// eleon it Jida plak (o P

Wiic Ws /Wo i e ik e (’a
Ve /w lfle. '//’) AR uc'»a oA ,é
MmN A P ke hmc kIl [Fe ;f;mf 'fc b {}Ic
('In a place where it was customary to kit:d (lamps)

on the nights ef Yom Kippur, one does so; in a place
where the custom was not to kindle, one does not
kindle. R. Simeon b, Elazar says, one kindles in
inns and washrocms.23 Those who say one kindles and

those who say one dees not kindle, both say so only

2k
because of the (possibility of) transgression,

We see that the custom applied wherever husband and wife would

be alone together, However, in a public place, ar in a darkened area,

or for a sick person - that is, wherever practical exigency required

the use of light, the lecal practice could be overlooked., Thus, the




minh
3g hamakom points up the halacha in an entirely different area,

~ that of sexual relations on Yom Kippur,

IV, Recitation of the Hallel and Reading the Megillah
We find a Variation in local custom with regard to the recitation

of the Hallel and its attendant blessings, M, Sukkah III:lla says -

A SR N e —_— =
P, v p2g; Gk Gisaf - hax oo F Pk prpw
. 72[’?/:/5) &‘)ﬁg P

Where it was customary to repeat, one repeats;zs to
recite simply, one recites simply (i.e,, without repe-
tition); to say the blessing afterward, one does 5026 --
it is all according to lecal usage,

Although the nature of the Hallel is apparently understeood, the
manner of its recitation is left to local usage., Not only does the
place of recitation affect the proper manner, but individuals seem to
have had a strong influence on the proper practice, The Tosephta27
tells us that R, Elazar b, Prata would say the wrds once, whereas
Rabbi repeated them. On the other hand, a later Talmudic rtaq:u::rt28 says
that "R, Elazar b, Prata added things -- what did he add? Said Abaye,
'the doubled the verses from twenty-one on',"

Where it was Rabbi who doubled the verses or R, Elazar b, Prata is

not of major import here -- what is significant is the fact that authori-

tative individuals, by their ewn minhag, could be cited as the bases for

the validity ef a particular practice. We may deduce from this the fabt
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that 1 & 13
ocal usage, at least in liturgical fractice, frequemtly followed

the precedent of individual rabbis

We may conclude also that the more important blessing was that
prior to the Hallel, since the blassii:g afterward was left to local
custom,

A similar situation is found with respect to the blessings

around the reading of the Megillah on Purim, as indicated in M. Megillah
IV:la -

P, e PEND; Aoi] amr HAn e g

, r"P’" fef PN’ ‘/czfiz f?/bf /7/‘)_ [D j@ ﬁ//“J/'r' .//c.g!, ffﬁ}

If one reads the Megillah (scroll of Esther, en Purim)
standing or seated; whether one read it or two, they
have fulfilled their obligation, Where it was customary
to recite the benediction (alf‘terwrardt)e9 one does so0;

(where it was the custom) not to bless (afterward), one

does not,

The fact that local custom was permitted te determine the recita-
tion of the blessing afterward shows that there was still a state of

flux surrounding it., In fact, the ritualistic character of liturgical

practice would naturally lead to may and differing lecal community

customs, and it was in just such a diversified situation that the prin-

ciple of minhag ha-makom could give viliditty 40 leoal, USAES AN PrevHEy

possible chaos as a result of attempting to impose 2 single universal

practice.
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V. Mourner's Benedictions

In regard to mourner's benedictions, we have an example of local
custom functioning within the area of a general custom (rather than

within the confines of an halacha), According to Minhat Bildcurim, 'St

was customary to recite blessings in the house of a mourner ... and
there are varying local customs. Some include all the blessings in
one, some divide them into two or three ... and as appears from the
discussion in Ketuboth 8b, the entire matter hinges on (local) prac-

3
tice," Thus we have the statements in Tos. Berachot I11:23,2L -

PUL 04 Pie Q& PlIde SA il k‘ﬁé i
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P /J/"J [fic] Pah

In a place where it was customary to recite mourner's

blessing in three (parts) , one says three; in two, omne

g 31
says twe; in one, one 5&7s one.

Where it was customary to say the moumer's blessing in

three (parts), he includes the first one in T'piyat Ha-
Metim 32and seals it with "who gives life to the dead.®
3

33
The second is (included in) tamhumel avelim,” and he seals

n
it with "who consoles His peeple and His city. The third

is in G'miluth Hasedim and reeds ne seal,

igiting the mourners, and for unknown reasons, fell inte
s visi .
o Berachot III:23 gives us

j Tos.
disuse.36 1t is entirely possible that

’
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the reason, BSince it was customary in some places to include all of
the benedictions in ore, the tendency to simplicity may have become
widespread, so that in time, the benedictions disappeared from use and
were replaced by some simple words of comfort, For our main purpese,

however, we have evidence here of Minhag hamakom serving to diversify,

and perhaps to simplify, a more general minhag,

e
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NOTES TO CHAPTER IT

U“;&_oﬁgg‘:’:ﬂ; tﬁzn’g_z_lg_g appﬂes; after mid-day, it is entirely
to Jer. Pesahim Sy ikkurim ad loc; cf, also Korban Ha-Edah

If he intended to return: Bertinoro ad lec,

If he did nt_:ut intend to retum, he follows the local custom,
whether it be more stringent or more lenient (Bertinoro).

If he follows a different practice, it could disturb the townspeople.

The Sagee;s believe that working on the eve of Passover is not a matter
that is dependent on Ycustom" =~ but that in Judea it was permitted,

and ir} Galilee it was absolutely forbidden, but not by strength of
the Minhag: Bertinoro ad loc,

This is applied to the Galileans, who did nofwork during the daytime:
the Shammaites consider that it is similar to other Festivals,
where work is prohibited, since the night is considered the same
as the day. The Hillelites consider the night as similar to the
situation of a fast day, where one may not eat in the day-time,
but may eat at night.

Provided it were necessary for the Festival -- even where it was
customary not to work, But if it were not necessary for the
festival, then where they worked, he may do so; where they didn't,
he may not complete it even if he started prier to the lth:
Bertinoro to our Mishnah.

But the halacha follows the sages, since shoemakers might make new
shoes as well as fix old ones: Bertinoro. But cf, Shulhan Aruch
Orah Hayyim L68:5, where Isserles says n, . these three may begin
and work until mid-day even where it is not customary, and others
who begin necessary work before daytime may work until mid-day,
and this is the practice." The statement of the Sages cames to
permit these to work, not to exclude others from finishing:
Tosaphoth Yom Tiv to our Mishnah, quoting R. Asher and R,

sho did not work until mid-day from point

i alileans
Referring to the G s re the minhag was utilized as a "fence" -

of law; or, to a place whe
Minhat Bikkurim,
i.e., where do we find a distinction made between "sunrise" and
. -y
ndaylight"?
s1=gi we find some leniency with regard to the
of, M. Mold Navin ged s:mﬁ:o all the way" in being lenient on the

. : we
intermedd oty ers Minat Bidaurin, Ses also Pesajin S5b (top) and

Rashi ad loc.
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13.
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15.

16.
17,
18,

19.

€2,

23.

2k,
25'

26,

27.
28,
29,

His vow was over on the Festival

Whose days of uncleanness ended on the Festival

Which healed during the intermediate days,

So zgzttfh.lgerzgothings are necessary for preparation for the Festival,
é.h " A r?} are .elt'zg!;tt,g’ - ?eq_ the disjussion in Mold Katan 13a

vk VS s BN, é AT P U D St

"Something necessary for!the Festival wa pe;n{tged by tre Rabbzs;

that which was unnecessary for the F s
the Rabbis," B he Festivals was not permitted by

In order mot to be distracted from mourning: Bertinoro.
S.A. Orah Hayyim 554:22,
Ibid.

As he zppears as one who eats the Passover meals out-of-doors.
Tosaphoth Yom Tov ad, loc.

Since it is forbidden to have intercourse on Yom Kippur, the light
will prevent it, since intercourse was prohibited by light:
Bertinoro ad loc.

Lest the light cause him to see his wife and be arcused.
Or in any place where husband and wife are not alone,

He holds that one who became polluted may cleanse himself on Yom
Kippur, even where the custom was not to kindle: Minhat Bikkurim

in Alfassi, Tos. ad loc, (Pesahim 111;11)

See Notes 20 and 21 to M. Pesahim IVsh,

- Psalm 118 in the Hallel
t was customary to repeat verses 21-29 of v
* Bertinoro :? loc attributes this to the fact that aJl the other
verses in this Psalm are repeated elsewhere in Scripture, There-

fore, it was customary to repeat these also,

The blessing before is 2 commandment and not dependent upon local
custom: Sukkah 37a.

Tos. Pesal.li.m X:9.

Sukkah 39a.
. i one is everywhere obligated to recite
o pnorbtoe;hi:tzzzsdtnﬁéo read the Megillah®; “Wl-m perfomed'
3;:216:2; and ®Shehebyanu” - both for the evening and daytime

readings.




0.
31.
32,

33.

3k,

35.
36.

Minhat Bikkurim to our Tosephta,
Ibid,

in Alfassi edition,

ThearGEd;t?;o iin great in the abundance of His greatness, mighty
the deadng' th Ehe multitude of awe-inspiring deeds, who reviveth
e is word, who does great things that are unsearch-

able and wondrous works without numb B
who revivest the dead.": Ketuboth 8‘1931.’. AGaned art Then;. 0 o,

"Our brethren, who are wom out, who are crushed by this bereave-
ment, set your heart to consider this: This it is (that) stands
forever, it i?. a path from the six days of creation, Many have
d?unk, many will drink; as the drinking of the first omes, so
will be that of the last ones, Our brethren, the Lord of con-

solation comfort you. Blessed be He who comforteth the mourners.®
Ketuboth 8b,

"Our brethren, bestowers of lovingkindness, sons of bestowers of
lovingkindness, who hold fast to the covenant of Abraham our
father -- our brethren, may the Lord of recompense pay you your
reward, Blessed art Thou who payest the recompense,": Ketuboth 8b.
Tt is of interest to note that the Talmud adds the seal, whereas
the Tosephta does not require it.

Soncino Talmud, Ketuboth, pp, 41, L2 - in the notes.

Toid:s " D) AR would thus mean the blessing of the mourners
said in the open space behind the house of the mourner. When
ten or more friends came to comfort the mourner, there was no
room --- and the mourners sat in the open space behind the house
and the guests assembled there, and the benedictions PHEAE ASYA

i d. L ) =

;ﬁze mcl%eah') A7 fell, apparently, early into disuse, so
that in post-Talmudic times its real character was not known any
more. It is difficult to see why these benedictions disappeared

from use. The‘,' are beautpiful i!'l thoug}]t and lang‘l.lagﬁ.-.. i

e e

A e e T T %
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CHAPTER IIT

LOCAL USAGE IN REAL ESTATE PRACTICE
I. Agricultural Practices -

Leasing a field: Tenant-faming

We find that local usage plays a very faportadt role in the area

of agricultural practices, However, the position of local usage in this

area of civil law is quite different than in the domain of ritual law, |
Whereas in ritual law the individual was expected to conform to the ha-

lacha as modified by the local practice of the community, civil law in- |
volves a contractual agreement between individuals, said agreement being
at times written and at other times verbal, It is essentially in respect
to a non-written agreement that local usage comes to define the terms of
the agreement, Since, however, we are dealing here not with custom as
determined by consent of the community, in which all participate, but with

individual arrangements, then the power of local usage will determine in

large measure the mutual obligations of the contracting parties.

Thus we find in M, Baba Mezia IX:1:

'X'}\f! F)//*w}f/ 7;%;7: .9 )é’f’)j‘ P/')/f [N }73@ ):‘E"f;) |
)13/;;) (i;y,;) /5,9 onh’ e E?/’M'f f

1
If one leases a field from another, where it was customary

he should cut; (where it was the custom)

to cut (the crops) s

to uproot (the crops), he should uproot; to plow afterward,

2 3 ;
he should plow. Tt is all according to local usage
age 15 i determine the
from this Mishnah that local usag is permitted to deve E
We see F
the owner. This applies, hawever,

obligations of the tenant-farmer to
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f 11 i
n]y where olLlowing 10081 usage makes Bense to both partieB TOBePh:
.

Yom Tov expresses th
1s very clearly in his interpretation of the prin

ciple of local usa i
B¢ as applied to this cases "Tt 1is necessary that (
con-

formity to
to local usage) makes sense (to both parties) If it
N makes no

sense, then he is pemit
- ted to depart from local ussalge."'5 This case shows

that local
usage could be invoked to specify the tenant's obligations
However, what i ‘
s what if there were no local custom? In the absence of a specific

agreement between the two parties, the following could be expected of the

tenant-farmer: Tos, Baba Mezia IX: 1l -

Jf; g{f;nj 4/ . i o/ wil Wp pam e Japin
o { 3 YR Tk /,v fujf kA ﬂy/}}wﬁ/ ")jﬂfa
AN /2‘/3 PON /’f JJ ™" TR ol ’M{, P /’}p/’)/
J W (v / fint /’/6/ Ik o /%j thie P
One who 1eases a field from his fellow cuts (the crop) ,
puts it in sheaves, stamps on it and winnows it. The
measurer, digger, guardsman and town-clerk come and
take (their pay) from the common fund., The well-master,

the bather, the barber, and the scourer, when they come

to collect from the individual owWner, collect only from

the owner's share; (when they come to collect) from the

lessee, they may collect only from the lessee's share.

But one does not depart from local usage.

This case can be underst,ood best in connec‘l‘-ion with Jer. Baba Mezia 1131,

with which it is almost jdentical q

vya| el G/ virpl 2
P b i) T

Am bt i ipin Ui
4;',0 it Wforl 792l 79007
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One who leases a fielq from his fellow must reap, put
)

in sheaves, trample, winnow, and sort out, The digger,

measurer, guardsman, town watchmen, and town-clerk take

: 6
their pay from the common find, fThe well-master, bather,

barber -- when they come to collect from the lessee, they
take only from the lessee's share; (when they come to
collect) from the owner, they collect only from the owner's

7
share.  One does not depart from local usage.

These cases would be discussing a situation in which there was no clear
local practice prevailing, It is therefore necessary to spell out what
is expected of the tenant-farmer when he leases a farm, However, where
there is a definite local custom, and lacking any other agreement, the
local custom should be followed.9 How, then, do we account for the state-

ment at the end of both these cases, that "one should not depart from

local usage"”? This statement, according to all the commentators, applies

only to the latter part of the Mishnah (see the notes).

Wg see, then, that local custom was utilized by way of specifying
2
the minimum arrangement to be applied to a general situation, It becomes
the halachic norm te be applied where it is Prevalent- Lacking a definite
ified.
local custom, the halacha had to be specifi

ja IX: 11 =
This is further clarified in M, Baba Mezia
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ﬂ 7
3l me ’}Igﬁ)' /(}”JP PIpt it g dopi
e
One who leases a fielglfmm a/n{ft/i&/ffe/whiyei; 717!"1"/
™ re was the

custom to appoint a watchman foy half for one=third
- ’ >
»

o -
r for one-fourth (of the crop) ,10 one should so appoint;
, ’

but one may not depart from local usage .-
It i
is expressly explained by Mizpeh Sh'muel (see the notes) that
where there is a definite local custom, it should be followed:otherwise
’ 3

we follow the halachic statements of the Sages as to the relationship

between owner and tenant. Such a stat.ement is fonnd in M, Baba Mezia IX:9 -

F i /’/f”' F Ao Ff/vf pamt mi Fapan
’h 79 ”}"”OF} f’) Pj& Ybf ]//’D /)// 3 e HIPA
TG AUPA Y /}\ F

One who leased a field from another for a few years
he may net sow it with i‘la:c,:l'3 nor may he have the wood
of the erzrcanu;»re.ul If he leased it from him for seven

years, (thex) the first year he may sow flax and he may
15
have the wood of the sycamore,

While this Mishnah makes no mention of local usage, the parallel

passage in the Tosepbta (Tos, Baba Mezia IX:31), introduces the idea of

local usage in deteminmg the Yeﬂ' in which flax may be Sowm.

}‘:»L')) W MNP W e S0TH PR A PP

[l mp Pl a4, 1 7)!7’9/ /f*j;ﬁ)\/;";%?
' ih |13 vl
Mg DY }U NI M’ P 'f"’e, /"7]"3; 7 (ﬁ’/

for a few years, is

T
One who leases 2 field from anothe
sycamore wood. The refore, the (dead)

jtled to the
ks 1f be leased it from him

is.
branches and the reeds are h

‘f
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for seven ye,
years, then where it Was customary to sow flax

ev
en for five yeaps > he may sow flax the second year, And

he is entitled to the sycamore wood

S
ince the passages Seem to be conbradictory, our conclusion must

be that the Mishnah is discussing a situation in which there is no par-

ticular local custom, ar where the custam is not to sow flax, The sowing

of flax would thus be a departure from the usial crops, and is therefore

confined to the first year. The Tosephta, on the other hand, is discuss-
ing a situation 1n which local usage includes the sowing of flax, There-
fore the flax may be sown even in the second year, as it would be no radi-
cdl departure from what the owner would normally expect when he gets his
field back.16 These two passages, then, are not in conflict. Rather,

the Tosephta comes to complement and extend the Mishnah, by showing how
local usage would change the usual halacha that would apply to such a
situation, Local usage, then, is the halacha where it is prevalent,

This principle is borne out further by Tosephta Baba Mezia IX: 18 -

ot Y(/Jm} /ij, il Tﬂaf hippy 738 ﬁfwb
YA, YL 00 0 f Owh Gh i Tk I mj W

A Jpad (10w g /w 77

One who leases a field from his fellow in order to

(trees?) - where it was customary to plant one

plant
ants one in four; /if the custom was/

every four, he pl

e in five; ome in six, one in

in ﬁve, (he plan‘bs) on

one in sevend.

one
But one does not depart

gix; one in geven,

from local usage.
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Here again we geg that,

Mi
nhag Hamakop » where it ig Prevalent,

absence of a genera] halacha, the local custoq becomes the 1
asis for

the agreement between the to parties

+ Otherwise, it is the ten-

1
ant's responsibility to eonform to the loca) Practice, which, in effect,

is the halachah for that place,

Another instance of local usage determining the responsibilities
of the tenant is round in Tos, Baba Mezia IX:20 -

DI Ny MNoWF /(‘f)/& /"//“// hiap Priich 730 f D
/WL T P9 /I/)(ﬂ“(‘ /qu P2AY Ny K Thje
WEZ Ly /il D3

One who leases a field of fig-trees from his fellow -
Where it was customary to pack them (the figs), he
packs them, to dry them out, he dries them out, to
make them into cakes of pressed figs, he does so. But
one does not depart from local usage,

Here we see that it is not enough for the tenant merely to grow
figs and give the appropriate share to the owner; but where local usage
So decrees, he must process them in a particular way, This is the ex-
bectation of the owner, and it is actually the basis on which the field
is leased out in the first place, local usage being as binding as any
written contractual agreement could be. Local usage, in other words, is

of the nature of an unwritten contract between two parties. This unwrit-

be used for
ten agreement extends even to the type of produce tha may be us

ia IX:10 -
payment of the pental, Thus Tos, Baba Mezia
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One who leases a fielq from another - where it was

customary to give beans for barley, he may give beans

rather than barley, (1f the) barley (brought forth)

twice as much as wheat, he gives him twice as much

barley (instead of) wheat.

We rely on local usage, therefore, to indicate the kind of produce that
may be used for payment. In this case, local usage seems to benefit the
tenant, as it permits him to decide which crops he will grow. On the
other hand, it keeps the owner from losing anything thereby, since the
local practice provides for an equivalent payment in another type of crop.
Local usage thus protects the interest of both parties,

Another example of local usage serving to determine the nature of

the conditions of tenancy is found in Tos, Baba Mezia IX:L -
WL ofe, P Nl ol piamw 236 Dibh
DA mgﬂ W jwb VIS P Jizdn Ft N1

ne who rents a field from another, and it contained

trees - where it was customary to rent out the trees

together with the fields, then the trees are the les-

see's; (where it was customary to rent them) separately,

es) belong to the lessor.

they (the tre
ing the benefit of the fruit of the trees

The difference between h&
ined by local usage. In the one

Or not having said benefit is to e determ

i nant;
case, local usage will benefit the te ; i
is this an arbitrary situation --

in the other, it is the owner

who benefits, But in neither case
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local usage is as strong as a contractual agreement and is understood

to be binding on both parties, The force of local usage is such that it

is used to determine even the manner in which produce is to be marketed:

Tos. Baba Mezia IX:21 -

T}».‘;a VIR ’,‘m Wi %h)/) PR Dby vy e FAW
: ,,J W (D) / j,«ﬂ /,,L( AR Wy ,3{59

One who leases a vegetable field from another -- where

it was customary to sell (the produce) in the market, he

should sell in the market; (where the custom was to sell

the produce) in the field, he sells (it) in the field;

one does not depart from local usage.”

One would think that as long as the other conditions of growing

the crops and mying for them are met, the tenant could market them in
any way that suited him; but this passage tells us that local usage was

so strong that it could hold the tenant responsible even for the way in

which he sold the produce, In other words, it has the force of halacha,

II. Property Rights and Obligations

Local usage has the force of halacha with respect to the rights

and obligations of partners (in property) or neighbors. SHEY 18, onas
i hat the
there has been agreement between the tWo parties in temms of why v

wish to build, it is local usage that actually determines the nature of
)

case in point, let us look at M. Baba Bathra
As a

that which is built.

e Q)ﬁ 'DAI8 N
A 2P i ,uf,/f ] W
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yard build the wall in the middle. 2 Where it was cus-

tomary to build of mtrimmed stone, each one provides
three handbreadths (of space and material), In (the
case of) hewn stone, each one pravides for two-and-one-
half handbreadths. In (the case of) half-bricks, each
one provides two handbreadths; in (the case of) bricks,
each one provides a handbreadth-and-a-half, Therefore,
if the wall fell in, the space and stones belorg to both.

We see in this case a strong affinity between minhag and halacha. Once

the halacha indicates what should be built, it is manhag ha-makom which

tells us the nature of the thing to be built (in this case, a partition).
Again, once the nature of the partition is known, then halacha takes over

and spells out the obligations of each party in the situation. So that

working together to deter-
1.‘_3_15_9_12 and minhag form a kind of partnership,

Minhag ha-makom is at

mine the specific obligations in the situation,
; -
times so strong that it becomes the halacha in the gituation, As evidence

1 A s it Wt p 4
W /’fc V3¢ 2

of this, we have M, Baba Bathra I:2 -

DI, U, B, A [P
I jpe ofo! 2> e kite, HIE [P
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Similarly (as regards) a ga.rden, where it was the

custom to fence in (between holdings), one is obli-

20
gated to do so, But in a valley, where the custom

was not to fence in, orme is not obliged to do 30;21
but if he wished to, he remains within his own (part)
and builds (a fence) and makes a marker on the outside
(of the fence) ;22 therefore, if the wall fell, the
space and stones are his, If they did so (build a

fence) by mutusl consent, then they build the wall
23
in the middle and place a marker on both sides;

therefore, if the wall fell, the space amd stones

belong to both,

Here we see that local usage is equivalent to halacha, since the

obligations of the owners are left up to the particular local usage.

Even more, local usage is permi‘bted to define the legal status of the

s the status of 2

Property in question, soO that the average garden ha

tomary te fence in, whereas the average

red not customary to fence in

place where it is considered cus

valley has the status of a place conside

e the s attains the
(se Notes). We see, then, that local usage at time t
nature of f the owners
eo ral halachic status in detemming obligations ©

gene

toward their property.
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Another functi
ction of local usage is tq help defin
eiine the legal

relationship between joint owners of a buildin
g which fell 4
. | . own, The
division of the materials is halachically defineq in M, B
+ Baba Metzia X:1,

and Tosephta Baba Mezia IT:1, where loca) usage is not 3
nvolved, But

jhat if they i Iy
ecided to rebuild, and the owner of the upper st wi
d sto shes

to make changes or additions? This is where local usage ent d
ers and says

that the question is detemmined by local practice, In other words, lecal
]

usage is the law in such a case. This is brought out clearly and ex

plicitly in Tos. Baba Mezia XI:2 -

o £21] 2 MPE R pfs B pife & o) oo
e s ool P il ben Dl il i
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If the lower and upper storieszhbelonged to two owners,
and both agreed not to (re-)build, then the lower party
takes two-thirds (of the land) and the upper party one-

third. If the lower and upper stories were owned by two

parties, and the owner of the upper story wishes to make

an additional compartment, whereas the owner of the lower

25 :
story does not wish him to do so, then where it was the

; he
custom to build two compartments, he may do S0O; (if t

ne may build three, But one does not.

custom were) three,

depart from local usage: "
that either owner may compel the other to abide by
a

Wi
e see, then, equival'mt force of halacha,

the 3 .
local practice; thus, 10¢ roperty Tights and

; . rpgard %0 P
In general, then, it may be sald tha 10 7O

s the status of halacha.

Obligations, local usage ha

____"
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FOOINOTES ~ CHAPTER 111

As tenant who shares produce or pays Specified rent in kind
in .

Both owner and tenant have a ri

usage = see Tosaphoth Yom nght to insist

ad loc, on conformity to local

Which must be followed unless the

re
hand as to an arrangement othe was explicit agreement before-

r than local practice,
To our Mishnah,

Ibid.

A1l of these are paid from the common fund derived from each tenant's
share of the rental.

Each of these must collect from each individual, not from the common
fund,.,."and it is all according to local usage": P'nmei Moshe to
Jer, B, Mezia IX:1,

This applies to the latter section of this Mishnah: Mizpeh Sh'muel
in Alfassi, Tos. B, Mezia IX:ll,

See Wizpeh Sh'muel to Tos, B, Mezia IX:11, Alfassi edition.

In order to insure the payment of the pre-arranged percentage to the
owner, Cf. Jer, Baba Mezia 8:1,

Mizpah Sh'muel ad loc,

Fewer than seven.
The flax weakens the soil, and its roots remin in the soil for
seven years: Bertinoro ad. loc.
in building;
The branches of the sycamore were cut for use &s beams in building;
they would grow back within seven years.
erate,
Sincs thate 1o suficiest v for he: woil Kl the trees to recup

Tur #325.
It 4 the ibility of the tenant to sell gﬁ{chroduce) according
5 responsi st 3 e '
to the prevailing practice:
. which there is less than fourrt?::f}ts
gt i:uiring the consent of both parties;
hus re

The case speaks of a situd .
p can insist on partition.

of courtyard for each, %
where there is more Space;
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19, The reason such strong material g
disc .~ 9re useq
O fallime an . SXPOSUZE Snvolveq, 1} pech. thOUEh there is
g necessitating legal Prevent. the wall
Yom Tov ad loc quoting Nimuke Toseph Proceduress Tosephoth
20, The average garden is Considered
te fence in, and therefore ope :hglace where it is customary
obliged to fence it in: Bertinoro ag 1°cPr0pert.y there is

71, The average valley is considered )
to fence in, 2 place where it ig not customary

Toward his neighbor's o g
R gibor’s property, indicating that he alone made the

23, Showing that both participated in building the wall,
24, Which fell down,

25. The owner of the lower story has it in his power to prevent the

upper owner from building anything not in accord with prevailing
practice: Hasde David ad loc,



CHAPTER Iv

LOCAL USAGE IN COMMERCT AT, PRACTICE

As was the case in the area of rea estate, so, too, in commer

cial dealings, we find local usage assuming the proportions of halacha
gince a commercial transaction involves a basic understanding between two
parties as to the terms of a sale, or involves an underlying assumption

as to the nature of the goods being bought or sold, it is essential that
both parties be governed by a mutual understanding. This understanding
may be defined by specific halachot, or by the local practice of the com-
munity. In this connedtion, Maimonides tells us (1) that the various
halachot apply to situations where there is no known custom .,."But where
it is the custom to consider certain sales binding, then we so consider

them, and we rely on usage." PFurthermore, he says that "this is an im-

portant principle in all matters of business - that we follow the lan-
2

guage of people in that place and also their usage,.."

Thus we find this princ iple being applied in various areas of

commercial law, where local usage js tantamount to the halacha for that
Place:

I, S8ale of Cattle

ge determines whether or not small cattle

We find that local usa

3
may be sold to heathen: M. Pesabil e 3
Pipit JiuA ;a i ayf o awnp I /(*’ifo f//""
I/”/')?I DN e P A, ’?W/’/c W  Jodh j/(?\[:
Vi AT 1 4/:»? '/Hu pitol P, 7o’ j/’:’
; ;;‘P T 1 ;,\/;; M ACA



m_

b

Where it was customary ¢,
© sell sma]) G&ttleh
to a heathen,

one may do so; where it was the custop not to sell
y One

5
m nO‘t. B
ay ut in any Place, one Mmay not sell them large

S L. Sulteny, o foals, (Hhether) wholesome or maimed o

R, Judah permits (in the case of) 4 maimed (animal}; B
y Den

Bethera permits (in the case of) a horae.T

While this case may seem to be related to ritual practice, since

the reason for not selling to heathen is becanse of the possible viola-
tion of the Sabbath, nevertheless, it does concern a commercial trans-
action; and it is in the area of such a transaction that local usage
either permits or prohibits, Thus the power of local usage is thoroughly
halachic in character and in effect. The power of local usage may be evi-

denced further by comparing M. Baba Bathra V:5 and Tos, Baba Bathra IV:8 -
£ g -
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d of a large animal has not sold the feet.

One whgtells the hea
he sold the

, head, If
6 e nold Gie Peeh, be bas mot seld ihe hed
If he sold the liver, he has

lungs he has not sold the liver. |
the case of) a small (animal), if

lungs. But (in
not sold the lung . s0ld the

feet,
the feet;

the lungs,
old the lungs.

he sold the head, he has sold
ad, 1f e sold

he has not 8

he has sold

he has not sold the he

the liver; if he sold trhe 11731‘:
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If one sells the head of a st :nm?){i :’//‘W‘ P'a' 172
3 as not s

9
the jaw;” (but) if (the purchaser) was meat-dresser (to a)
o a

_ _ 10
priest, then it is sold, One who sells the head of a

large animal has not sold the legs, Where it was customary

to sell (them) then these are (considered) sold,

The main difference in the maner in which these cases are astated
is that the Tosephta adds the consideration of local practice, whereas
the Mishnah mz&es no mention of same, However, this does not imply that
the Mishnah here does not recognize local usage, but is simply stating
the halacha where there is no known local practice, Indeed, the Shulchan
Aruch maes this amply clear when it states that "these laws (of the

Mishnah) apply only where there is no known custom; but where there is

11
a definite practice, everything follow tre minhag,"  This is in keeping

with the interpretation of the Tosephot Yom Tov, who explains that it is

not only in this case that we folloW 1ocal usage, but wherever there is

i ha
a specific local practice, it is ‘gollowed (as though it were the halac

for that place) _12

II. Local Usage in Mercantile practices

the jnterests of customers when

The Sages were careful o protect =

ime not overlooking the interests of the

Making pur he same t
i e gl _re that the erchant should do
e

Merchant himself, But they wanted % b
s custoneTss

nor to0 geceive them in any way.

Mothing to take advantage of Nl ynsure this. Where ¥

cient b0



." 43

t
was not, it was necessary to have specific halachat to cover the situation

But we can see that both halacha and minhag hamakom have an equivalent

function, i.e., to protect the interest of the parties involved, without

injury to either. Since it was the merchant who, for themost part, was in

a position to take advantage of the customer, we find that most of the laws
concem the seller. Thus, we have M, Baba Bathra V:ll -
I
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Rabban Simeon b, Gamaliel said, all this applies to

liquid measures, but (in the case of) dry measures,

13
it is not necessary. And he (the merchant) must

overweigh the scales by one handbreadth.m If he
1
balanced (the scales) evenly, 5 then he gives him

(the customer) overweightt one-tenth for wet measures

16
and one-twentieth for dry measures. Where it was

customary to measure with small (measures), one should

17
not measure with large, (vhere it was the custam to
18
use) large, one should not measure with small,

(vhere the custom was) to level off (the measure), one

19
should not heap up; (where the custom was) to heap

20

up, one should not level of f.

We see from this Mishnah that the customer is given the benefit

of every possible doubt. The cleaning of the weights periodically, and

the giving of a small amount of overweipht all work to protect the cus=

R ————————————————
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ut the manner of giving the overweight must be in accordance
with local practice, Further, even the manner of weighing out the mer-
chandise must follos local custom - so that all customers will be treated

alike, Also, this serves to prevent the merchant from taking advantage

of a customer by a different method of weighing, The force of local usage
is brought out by the fact that if one sees the merchant weighing out in
a certain way, he may asswme that this is the practice, and therefore the
correct, legal procedure, We see, therefore, that local usage is the ha-

lacha,

This procedure is borne out by the parallel Tosephta passage, Tos,
Baba Bathra V:3 =

Jiethn] (fec) 08 bl Vol Vera o) fIpA
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Where it was customary to give overmeasure, he gives
him (the customer) as much as is required, as long as
the back and bottom of the measure are (not) filled;zl
(where it was customary) to give overweight, he gives
him the required amount.zz...h'here the custom was
neither to overfill nor to overweigh, he gives him

overweight (in the amount) of one~tenth in liquids and

23
one-twentieth in dry (goods) .

e ——————————————————
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Here again, we see that both the halacha and the Minhag hamakom
are used to insure the customer's receiving of the minimum amount of
overweight due him, Where there is a particular local usage, it is to
be followed, Lacking such, the halacha stipulates the amount, In either
case, local usage and halacha are interchangeable, 1:.he former having the
force of the latter amd serving the same purpose, This confirms our pre-
vious observation that where there is a definite local custom, it should
be followed; otherwise, we follow the stipulation of the Sages,

Another instance of the role of local usage in helping to avoid
1n;jury to a customer is found in M, Baba Mezia IV:ll -

Vil ”3*'3? /'h J FIZapx P xl }/ ’?/'r., ANV'DA N /’;ﬂ;mr /’/r

/ M, Vil ;‘A ')l‘/' A /UU /”/UJ/%F? PLgA Prosh
l Yie Ale 1 /A / sAle VA /ﬂ rmc, /"W/f e  IMPLN
19D Pl felig NI 1o jek | Jra v 'iju W

A '”/l: P//W o Mt Jeite le v JTf’an faﬂh e YA I
r(jf /“F‘ L
One should not mix fruits with (other) fruits, even
new with new, and needless to say, new with old, Actu-
ally, (in the case of) wine, it is pem:SLt.t.ed to mix
2
strong with mild, as this improves it. One may not

mix the lees of the wine (of one barrel) with the wine

(of another barrel) ,26‘0111: he may give him (i.e., the

imrchaser) the lees (of its wine). One whose wine was
27
mixed with water should not sell it in the store,

unless he told him (the purchaser), and not to a mer=

chant even if he did tell him, for 1t will (only be
Where it was the custom to put water

28
in the wine, one may do S0.

used) to deceive.

w_ﬁ
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Once again, we see that the Sages did their utmost to protect
the interests of the customer by keeping the merchant from any actions
that would tend to deceive the buyer. However, if the merchant tells
the customer the true nature of the merchandise, or if local usage is
such that the customer is sure to anticipate the true nature of the
merchandise, then the transaction is on an ethical basis, Local usage
thus serves the purpose of defining the basic assumptions of both buyer
ard seller, which is the same function of the various halachot. In
other words, local usage has the force of halacha in that it represents
an unspoken agreement between two parties as to the nature of the article
in question,
The parallel Tosephta passage bears out these conclusions: Tos.
Baba I{ezi;a TI1:27 =
W Jae e 1} ijj\{ Nc e /” i ) )i /’/r/
kBl fitAie i 17 ! i pi ) 2wk 1 298
PitD AID ", A jn/,.,, ;_p/ J h/mzﬁ Fle Dple /" iy
a Mg M j @4 dl vm&- f’/’f) 7 et )ﬂo Wik W E
1 73p P P edle A :a il I e B
Ao i3 Bfide 1o gl pr i o i 7 o
} gl Jror v b Dl il Pt Buak @p/ﬂ pip

UM»C! fipt /]/v

And one should not mix the lees of one(barrel

of) wine with the wine, but one gives him (the cus-

tomer) his lees. HoW (does it operate)? If he

strained the thick wine to (thin) wine, he givew

him the lees of that wine, but not the lees of

’ N
ther wine Although (the Sages) said that ore give
othe .
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him his lees, (it means) he gives him today's (lees)
today, and tomorrow's (lees) tomorrow; but not
today's tomorrow, nor tomorrow's at some future time,
The merchant should not mix them and sell them in the
store unless he notifies (the customers) .30 Now the
merchant should not spread wine and oil in his store ’
as (this is considered) dec;eiving people.Bl Where it
was the custom to pour water (into the wine) (in the
amount of) one-half, one-third, or one-fourth, one may
do so, But one does not depart from local usage.

The essential idea here is that one should not mislead his cus-
tomers. And just as some of the specific halachot define for us what
is considered misleading, so, too, does local custom. Even more, local
custom takes precedence, as it indicates what the customer may right-
fully expect in the transaction, being the usual practice for that place.

But its power derived not from the fact that it negates the halacha, but

from the fact that where it is prevalent, it is the halacha,

III. Local Usage in Detemining Rights and Privileges of Labor
Local usage was an important factor in determining the comditions

of employment where such were not stipulated (in some instances, even

where they were); and m determining the extent to which extraneous
An example of the

materials could become the property of the worker.

latter case is found in M. Baba l(ama X:10 -

o
i M ¢ ! 3 o], Ju W 1, O 022 O

N K lfetn pr U Z:/ 2 2/, It | 0D N3 11
Shreds of thread which the launderer takes out (of the

32but that which the comber

wash-tub) belong to him,
s to the c:nmer.33 1f the launderer pulls

belong
Pt more than this, they

ut three threads, they are his;

: (3h)
M
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This
would seem to be a simple halachic statement regarding the

legal ri
gal right of the worker to extraneous goods, which, the Mishnah indi

cates
» depends on the extent of the owner's interest in said goods

But actually, this is again a case in which there 1s no definite local

custom, and therefore, we consult the owner's interest to see whether

or not the worker may keep the goods, That this is 80 may be seen from

the following Tosephta pafs_agas: first, Tos, Baba Kama XI:12 -
f( ‘?i[(: f’f/w jéi / /’i(. & UDA" o7 Z‘Wp?} /'/v' w/“f} )Jﬂ;
B Ik v 1 Rinf

++.0ne should not purchase (thread) from the

comber, since they do not belong to lrli.rl.'l.35

Where it was the custom for them to belong to
him, we consider that they do.3
We see from this case that where it was the custam for the worker
to have the right to keep the extraneous goods, they are properly his,
That is, where there was an established local practice, we follow it,

We see this also in another Tosephta passage, Tos. Baba Kama XI:18 -

MNUHAA T Q/M[Z; /({__’DA //rf,}:’-j /)"‘:g};};m;c. DI
o A FA Bl IR e b i e (e pipd
Nann (f;_) Jirt /) 1A /ik:f A Fid Ik

One who engages a worker to help him trim shrubs, or

to help him prune vine-shoots, then where it was

customary (for the trimmings) to belong to him (the

worker) , they so belong; (where it was customary) to

belong to the owner, they so belong. But one does

not depart fram local usage.

/
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This i
case brings out very clearly the fact that it is local

u i

materials, even where the owner is interested in them (see Note 37)
However, where there is no established practice, we consult the owner's
interest, as per the Mishnah cited above. We may conclude, then, that
local usage is the halachic guide in these matters, and is to be fol-

lowed wherever it is present.

Another case which brings this out ind:.rectly is M, Baba Kama X:9 -
P* v A9 i el prag], Al n3 {’fmﬂ r [m/f &
ff‘ﬁ /A L 1l A ')Ng /)o mjﬂ 'h;w Eﬁc/ MY 45)

91a /mvf/ Wole /w!,»r ¥ 7/&) /r’m 'f(‘//
"

Pl"’/f P Al
One may not purchase wool, milk or goats from shep-

herda;38 nor wood or fruit from watchmen of fruit-
trees. But one may purchase woolen garments fram
women in Judea, or flaxen garments (from women) in
Galilee,39 or calves (from women) in Sharon.ho But
if any of them say that it (the purchase} should be
hiddet; then it is prohibited. (However) , eggs Or

poultry may be purchased anywhere.

We see from this case that where the product itself is involved,

ry of purchasing from the worker, since he has no right

of his labor. However, in a place where

one must be wa

to such products by virtue

local custom would indicate that they may rightfully belong to the

ground for suspecting thievery on their part.

worker, then we have no
s the fact that there were different

Incidentally, this case reveal

parts of the country in regard to the type of work

customs in various

‘/_'_—L
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done by women --
and these customs had Specific legal consequ
ences,

An import i
portant case dealing with the conditions of employing
workers is found in M, Baba Mezia VII:1

g
‘\i(,,,:, {(‘ﬂ/v P, Dl Pk g F!/rfm Hie Dl
pi AT AR %hﬁ fips : )2 )’
ks ) i e |Pior e Ik mfm kel o
/uM > )Jh)! mPD Yiamli ;
) i j W »yw 9 2 I A A
£ 1), 0w pak qeal 2
g j f Pif11) ]& W3 s Pt it
N R PR f it e [Fag IR ik [k
; Ayt 3 FRE 1[0 [y /s,a//a 3 A ek
JUIS AJi 22, P05 k] S Dok Jm k4% tlie
b ,ny?/ /;m./ﬂ D /If/e’//“/ A9 kel iy ot
o o> 5p i /N)B D kf e

One who hires workers and tells them (to work) early
or late, then wherever it was customary not (to work)
early and/or not (to work) late, he may not coerce
tl‘uam;"L2 where it was customary to feed them, he should
feed them; to provide them with sweet drinks, he should
do so, It is all according to local msatge.h3 It

happened that R, Johanan b. Matya once said to his

son, "Go hire some workers for us," He went and ar-

ranged to give them food,  When he came (back) to

his father, he told him, "Son, even if you were to

nmake a feast for them 1ike Solomon in his heyday, you
would not discharge your obligation to them, as they
are children of Abraham, Isaac and Jacob; but before

go and tell them:
pulse,"  Rabban

« non condition
they begin working, v

give you only pread amd

nHe did not have

that I must

Simeon b. Gamaliel sayss
all follows local usage.

to say (any-

(since) it

f_

thing) ;
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H
ere we see that local usage actually defines the econditions

of employment. In the absence of a specific agreement between employer

and employees, we follow the local minha y and the employer cannot coerce

the workers into doing otherwise.m Farthermore, if the employer claims

that he engaged the workers on other terms, it is he who must bring
proof that he did not violate the local usage."la The Shulchan Aruch
indicates that even if the employer offers additional compensation, he
may not coerce the workersh9 since this was not their understanding
from the outset, We even go so far as to say that in the absence of a
definite local minhag, if most of the workers came from a town that fol-
lowed a particular local usage, then the employer is bound to follow
the usage of that 'C-Oim-so We see, then, that local usage protects the
interest of the worker, while at the same time not working against the
employer, since the terms of hiring a worker are defined by local usage
and thus apply to all. Local usage thus serves the purpose of defining
the legal terms of an unspoken agreement between employer and employee,

said terms being as valid and binding as any written agreement,




9.
10.

12,

13,

1k.
15,
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FOOTNOTES - CHAPTER Tv

Mishneh Torah, Hilchoth M'Chirah, 26:7

Ib%gé > 2618,,. "but where there is no
specific expression of the Sages in these cha};t.ers." See

The same Mishna is quoted in Abodah Zarah 136,

Sheep, goats, deer,
It was feared that heathen would work the animals on the Sabbath
Even a ma:l:med animal mi@t‘ba used for certain kinds of work,

The Rabbis agree only if it is to be used for rid
i .
they are opposed, o

®In the case of a large animal, it is customary to sell these (parts)
separately. Therefore, it (the feet) is not considered sold,
whereas, in the case of a small animal, it is usual to sell the
feet with the head, as they are not so valuable, So also as
regards (selling) the liver and intestines,,.but not the other
way around, since the more valuable is not sold with the less
valuable, and is thus not considered added (to the sale):
Nemuke Joseph quoted by Tosephot Yom Tov ad loc.

Whic is usually given to the priest.,

Since it is usually his anyway, the seller probably included it in
the sale: Minhat Bikkurim ad loc - and cf, Hullin 132a,

S. A. Hoshen Mishpat 220:15

o M, Baba Bathra V:5 - this commentator speculates
en aware of a specific minha
plies teo other

Tosephot ¥om Tov t s hra Vi3
that the Tosephta author may have
only in this area, However, he states, the same ap

laws (i.e., that local usage is to be followed).

ah speaks of cleaning the weights and measures,

i Mishn
The previous nothing clings to the gides,

In dry measures,
If it is at least one 1ater: Bertinoro ad loc. - cf. Baba Bathra 88b,
Where it was not the custom to overseigh: Bertinoro




16,
17,
18,

19.

P

22,
23,
2L,

25,
26,
27.
28,

29,

31.

32,
33.
3L,
35.

36.
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Actually, 19 of Wet and ,005 of dry

The purchaser woulg lose out on the ove

Even if the purchaser
) offers to pay more as
this is the usua] Practice: Tosephot, I:)m To:rzdw?gcaees S

Even for less money: Bertinoro,

Minhat Bikiurim aqg
they are filled, -loc feels the correct r eading should be "untij

Whatever was customary,
This is the minimum amount required,

If one gells the fruit of a particular field to another, he should
not mix them with the fruit of a different field,

R. Asher: it lasts longer,
The lees of one barrel spoil a different barrel: Tur #228,

i,e,, individual sales,

This refers only to the time between pressings,,.and it is expected
that this was done: Bertinoro ad loc,

But if be kept the lees separate for a day, he cannot mix it even
with the barrel from which it came: Minhat Bikkurim ad loc,

Where it was not customary to be mixed.

The odor will make customers think the wine is good: Minhat Bikkurim

i i1i ading
ad loc. This commentator suggests the pos siblllty_ of re
= A" jof - one should mot mix wine with oil, as the oil

the top and might be deceptive, _
I?Iaozgz ;:vid feefs the idea is to attract customers by indicating

how much is on hand, implying that it will sell more cheaply.
Since they are presumably of no concern to the owner.
Since they have value to the owner, so that he is interested in them.

The Tur #358 considers that all belong to the owner.

We suspect that he took them from the owner. Cf. Maimonides,

Hilchoth G'neva 6:9.
They are regarded as rightfully his.




37.

38,

39.

Lo,

h2,

L3.

LL.
L5,

L6.

L7.

L8.

Lh9.

We follow the local mi
% minh
Minhat Bikkurim ad ]_oc‘il » Tather than the concern of the owner:

As it is possible th
o theig-ocare.e at the goods were stolen from the flocks left

As this is women's work in these '
places, and the i
husband's knowledge: Bertinoro ad loc': ARSI
As it was the custom in Sharon for women to raise calves: Bertinoro

and Tosephot Yom Tov ad loc - cf, also Maimoni '
e ey monides, Hilchoth

i,e.,, from anyone - unless told to hide them.

This applies if he hires them unconditionally; but if he stipulated
the conditions previously, they are bound by them: see the
Tosaphoth, Baba Mezia 83a,

Bertinoro ad loc indicates that this applies to where the custom
is to feed the workers in the morning in the employer's house,
If the employer wants them to start working and he will bring
them their food, they may rightfully demand to wait in the house
and eat before going out to the field,

More than the usual amount,

Once they would begin working, the special conditions would take
effect.

i,e., we follow the average amount re pay, food, etc.: Tosephoth
Yom Tov ad loc. Cf. Rashi ad loc and Tur #301.

Baba Mezia VII:l and the discus:_sion in P'nei
we rely on the usage of the city or prov-
that he engaged the workers on the

¢f. the parallel in Jd.
Moshe, indicating that
ince, it being understood
basis of the local minhag.

i : ho quoted Maimonides,
_Panim to J. Baba Mezia VII.lf W :
°f;;-ni‘§ﬁ2 th: achin 8:5; and the Mordecai, quoting R, Hai Gaon,

S. A, Hoshen Mishpat 331; cf. also Tur, Hoshen Mishpat 331.

he adds that in case of conflicting

Ibid.,, quoting Nimuke Joseph - e A the usage of the place where

customs between two towns, we
the workers were engaged.
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CONCLUSION

We have seen how local usage plays an important part in the

development and application of the halacha, Both in the area of ritual

law and civil law, local usage is looked to for clarification of the

halacha. At times, minhag hamakom is the base from which the later law

springs. At other times, it defires or limits the application of the
law, The principle that ®one does not depart from local usage" means
that local practice was elevated to the status of halacha., Since the
people in a particular locality were accustomed to following a particu-
law usage, any departure from same could cause considerable difficulty.
Therefore, we are cautioned to follow the community custom, even though
it may differ from the practice of the place from which we came. There
are even times when the local usage is more stringent than the halacha
demands - even in such cases, we are bidden to follow the local usage,
so as not to weaken its strength. Minhag, particularly minhag hamakom,
served to diversify Jewish religious practice, whereas the tendency of

the halacha was to unify and solidify said practice,

We have seen further that there are times when local customs are

directly opposed to each other, yet within their respective localej each

becomes the halacha for that place. In time, however, some of these

rged into one universal halacha. In some

differing local customs Were me
cal custom was by way of keepin

e radically altered.
which are then taken up

g a fence around the law,

i ces, the 1o
Ly , There are times

so that the halacha would not b

ivi tices
when precedent 18 set by individual prac .

‘f
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t

attempt t
pt to follow the general practice, At times » the local minhag i
. m s

simply a variant application of a more general minhag; but i ch
H n such a

case i
s even the general minhag is considered the halachic norm within

which the variant practices are being observed

Nt only with respect to ritual law was local usage considered
the halacha for that place, but also in the area of civil law, where
local usage served to define the mutual understanding between two parties
involved in an agreement., We have seen how local usage was pemitted bo
determine the obligations of a tenant-farmer to the owner of the land,
how it served as a minimum basic agreement as to the leasing conditions,

which crops could be sown, how they could be marketed; in short, local

usage served as an unwrittepcontract.

Minhag ha-makom served to define the legal relationship between

partners, even to the extent of defining the halachic status of a par-

ticular piece of property. In general, it may be said that in the area

of civil law, local usage has the status of being the halacha wherever

it is prevalent. This general principle was found to apply to commercial

practices as well, where the Jocal usage indicated the basic assumptions

ustomer made when purchasing goods. 4s long as a community prac-

we could expect that the seller would

that a ¢

tice was sufficiently widespread,

abide by the demands of the local practice. By insisting that this local
o halacha, the Sages were protecting the rights

practice was equivalent t
Understandably, where there was no

ions of the customers.

and expectat
ne Sages had to have specifi

¢ legislation to
clear-cut local usage, t

_/
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cover the situation, The Halacha and the Minhag hamakom are thus on

the same level, i,e,, they are respectively the law where they are

applied. We saw further that this idea had application in the area
of workers' rights and the conditions of employment of workers, where
local usage was used to determine the conditions of employment.
Minhag, and in this case especially minhag hamakom, is thus

seen as a very important principle in the development and application
of halacha., To quote Dr. Freehof once more, "..,the emphasis of Judaism
on practice is not merely a mood which has been superimposed upon Jewish
life by professional lawmakers, but a true appreciation of a mass re-

action, a mass creativity® The strength of Minhag may be appreciated:

by a glance at a simple statement in Baba Metzia 86b: __ —
2y dim b O WPk 2 Ji phr)_
Phr 1ek] dth 137 A Bt mb &l jchl Fow:
WLet no man depart from the Minhag, for Moses (himself) went up on

high and did not eat bread, (whereas) the ministering angels came

down to earth and ate bread...."




BIBLIOGRAPHY @

Primary Sources
Mishnayoth, Berlin, 1863 s 6 vols,

Th ili
€ Mishnah, ed, Philip Blackman, London, Mishna Press, Ltd,, 1951

The Tosephta, ed, M, s, :.&uckermandel ,

Jerusalem, Bamberger & Wahrmann, 1937,
The Tosephta, in Hilchoth Rav Alfas, Wilna, Romm,, 1912

Talmud Jerushalmi. Zhitomir, 1865,

Krotoshiu, 1866,

Talmud Bavli, Wilna-Romm, 1912,

The Babylonian Talmud. London, The Soncino Press, 1935.

Codes

Moses Maimonides, Mishneh Torah. New York, Shulsinger Bros,, 1947.

Jacob b, Asher, The Tur. Warsaw, 1866,

Caro-Isserles, Shulchan Aruch, Lemberg, 1876,

Concordances and Dictionaries

Chayim Yehoshua Kasovsky, Otzar L'shon HaMishnah, Jerusalem,
Massadah Publishing Co., Ltd., 1950.

Otzar L'shon HaTosephta, Jerusalem, 1932-58,

Marcus Jastrow, Dictionary of Talmud. New York, Pardes Publishing House, 1950.

The Jewish Encyclopedia, New York and Iondon, Funk & Wagnalls Co., 1901,

Secondary Sources

Boaz Cohen, Law and Tradition in Judaism, New York, The Jewish Theological
Seminary of America, 1959.

Solomon B. Freehof, Reform Jewish Practice. Cincinnati, Hebrew Union College

Press, 19Lk.
S, B, Freehof, ™Reform Judaism and the Halacha"
nati, 1946,

Alexarder Guttmann,
Halacha in the

New York, 19L6. | | e
Chaim Tchernowitz, Toledoth HaHalacha. New York, The Jubilee Conmittee, 1945
3
ork/Berlin, Platt & Minkus, 192,

S. H, Weiss, Dor Dor VeDorshav, New ;Iifé oy

'_ e —

(CCAR Yearbook LVI). Cincin-

i Relationship between Minhag and
"0n the Question of the s omont e

Tgalmudic Pericd" (Bitzaron,




