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Thesis Abstract

Title: Responding to the Informer in Medieval Spain

Author: Carey A. Brown

Contribution of this Thesis:

This thesis examines the responsa of three Medieval Spanish rabbis answering to the
issue of informers within the Jewish community. While the Talmud addresses the
phenomenon of m ’sirut (informing) directly, the punishments directed against informers
do not easily adapt to a Diaspora context. Therefore, the respondents had to search for
creative methods within the context of the halakhic tradition in order to confront the
informers in their midst. While much of our codes literature as well as secondary sources
describe the harshness with which Spanish rabbis reacted to informers in their
communities — including sentences of death for well-known informers — this thesis
attempts to show that some of the prominent rabbis of Medieval Spain were cautious in

their reactions to the informer.

Layout:

Chapter 1: Introduction

Chapter 2: The Ritba; Responsum §131

Chapter 3: The Rashba; HaMeyuchasot L’Ramban §240
Chapter 4: The Rosh; Responsum §17:6

Chapter 5: Conclusion

Materials Used:
The focal texts of this thesis are the three responsum of the Ritba, the Rashba, and the
Rosh, noted above. In addition, primary Talmudic sources include: Bava Kama 117a,

Bava Kama 62a, Bava Kama 119a, Sanhedrin 58b, Avodah Zara 26b, Pesachim 49b, and
Bava Kama 117b.
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Chapter One - Introduction

. Introduction to the thesis
i1 Historical overview
HI.  General Talmudic rulings on informers

IV.  Biographical information on respondents

Introduction to the thesis

In several Jewish communities in medieval Spain. unscrupulous and violent men imposed
dread on the public and disrupted communal life and judicial procedure. These people,
known in Hebrew as mosrim (informers) or malshinim (slanderers), endangered
individual Jews and the Jewish community on a whole. Because of these threats,
community leaders took preventative measures and imposed heavy legal sanctions in
order to eradicate the threat these criminals presented. Yet their reactions to these men
varied depending upon the situation and the perspectives of the individual rabbis. This
thesis will examine the reactions of several of prominent rabbinic leaders of 13™ and 14"
century Christian Spain to the phenomenon of informing in an attempt to understand the
ways in which communal leaders were willing to punish the offenders in order to protect

the communal welfare.

Historical overview
Informers. within the Jewish community. are those Jews who denounce the Jewish
community or individual Jews to a non-Jewish authority for reasons of money. power, or

prestige. Beginning with the Talmud, rabbinic opinions are very hostile toward

informers. According to BT Berachot 28b. one of the reasons the beir din of Rabban




Gamlie! needed to add the prayer hirkat haminim' in the amidah was because informing
had become such a problem after the destruction of the Temple.” The gravity of the
problem of informers was magnified during the Middle Ages because of the social and
political conditions under which Jews were living. Especially in Spain. the phenomenon
of ~Court Jews,” beginning in the previous period of Islamic rule. created a situation in
which people naturally were enticed to acts of informing for the benefit of their own

status and their ascendancy in the country’s affairs.’

Throughout Christian Spain. Jewish communities were not immune to the plague of
violence known throughout the larger society. This was not limited, of course, to the
cases of informing. In the Middle Ages. Spanish Jewry dealt with physical “in-fighting”
that left the leadership of the aljamas” in need of greater control over its constituents. We
know from responsa literature of many cases of physical coercion and interactions
between opposing groups within each community. For example, R. Yehudah b. Asher’
described a situation during the weekday recitation of & ‘riat shema® in which two

opposing groups of Jews went to fisticuffs, hitting each other and pulling beards. not

' “For the slanderers let there be no hope: and may all wickedness instantly perish, and all your enemies
quickly be destroyed. May you quickly uproot. smash. destroy. and humble the insolent speedily in our
day. Blessed are you, Adonai, who smashes His enemies and humbles the insolent.”

f Encyclopedia Juduica. “Informers.” CD-ROM Edition. Keter Publishing House. Ltd. Jerusalem. 1997,
> Ibid,

* “Self-governing Jewish or Moorish community in medieval Spain. The appellation also denotes the
quarter inhabited by Jews or Moors. Other forms of the word are aliama and alcama; in Aragonese
documents it sometimes appears as yema. The term was also used regularly in Sicily. and sometimes in
south Italy, to designate the Jewish community. It was declined as a Latin noun, and stilt appears in Spanish
dictionaries.” [Encyclopedia Judaica. “*Aljama.”]

* Son of R. Asher b. Jehiel (the Rosh]. head of the Toledo Jewish community. 14" century.

® The portion of the shacharif (morning) service in which the shema (“Hear O Israel. Adonai is our God.
Adonai is One™) is read. -




stopping until after the reading of the Torah.” In addition. it was known in the second
half of the 14™ century that Jews from Navarre would draw their swords upon leaving the
svnagogue in order 1o defend themselves from violent Jews in the community.* With
such a preponderance of violence. the presence of informers in the community made the

situation all the more precarious.

Despite the violent trends that plagued the intermal Jewish life in medieval Spain. the
Jewish community thrived with regard to their own communal autonomy. During the
13" and 14"™ centuries. the various Spanish crowns provided the Jewish communities
with the ability to partake in decision making with the royal courts and enabled the
Jewish communities to adjudicate and sentence their communal members according to
Jewish laws and customs. As Yitzhak Baer wrote in his major work, 4 History of the
Jews in Christian Spain.
“The organization of the Jewish communities offered a wide field for independent
inner political activity. The national-religious character of the Jewish community
in Spain, as well as the specific aspects of its economy. caused the community to
assume the functions of a virtually autonomous political body. It was charged
with the regulation of the religious. social. juridical and economic life of its
members. In matters of jurisprudence the laws of the Torah prevailed. The
decisions of the Jewish judges were recognized. confirmed and executed by the
Christian kings and officials. The a/jamas had at their disposal ettective means
for the enforcement of their ordinances and the maintenance of religious law and
order within their confines.™

In many of the Spanish states. the king was willing to support the Jewish community in

the prosecution and conviction of a Jewish informer. The kingdoms of Aragon and

7 Asis, Yom Tov. “Crime and Violence in Jewish Society in Spain." (Heb) Zion 30 (1985). pp. 227-228.
¥ Ihid. p. 229.

* Baer, Yitzhak. A History of the Jews in Christian Spain, Vol. 1. {Philadelphia: The Jewish Publication
Saciety, 1961). p. 212




Castile were especially known to give wide jurisdiction to their aljumas. “The powers of

criminal jurisdiction vested in the Jews of Castile seem to have reached their widest
extent in the fourteenth century and exceeded those granted Jews in any other country.
They were empowered to impose a sentence of death. not only on informers, but on

»il}

murderers and adulterers as well. In fact. the preponderance of Jewish informers

within Spanish society was so well known that the Hebrew term malshin was adapted

into the Spanish language as “malsin.” “malsindad.” and “malsineria.”"'

A system of
fines and forfeitures was elaborated by the crown for a series of listed offenses. For
example. it was recorded that “one who swears falsely must pay one hundred sueldos to
the king.” Violations of Jewish law. even of religious ceremonies. were punished by the
royal authorities. Through his officials, the king kept a close watch over the conduct of

his Jewish subjects for the purpose of collecting any fines for which they might be

liable."”

While the Jewish community often received the tacit support of the crown to adjudicate
punishments upon their informers. the aljamas were faced with the challenge of their own
Jewish legal tradition because of the halukhic (legal) difficulties adjudicating capital

punishment. As a general rule it was assumed that the accused person would have the

" Ihid. p. 315.

"' Epstein, Isidore. The “Responsa” of Rabbi Solomon Ben Adreth of Barcelona (1235-1310) As a Source
of the Hisotry of Spain. (New York: KTAV Publishing House, Inc.. 1968). p. 111,

Also found in an entry of a dictionary of Castillian Spanish: “MALSIN. *delator", "cizafiero'. det hebreo
malsin *denunciador’. derivado de /ason “lengua’. *lenguaje’. {Corominas. J. Diccionario Critico
Etimoldgico de la Lengua Castellana. Volumen IfI L-E. (Bern, Switzeriand: A. Francke AG. Bern,
Qwitzerland. 1954). p. 208.]

" Neuman, Abraham A. The Jews in Spain — Their Social. Political and Cultural Life During the Middle
Ages. Vol. 1 and 2. (Philadelphia: The Jewish Publication Society, 1942). p. 129.




privilege of being present during his hearing. But in the case ot an informer, a trial could

be conducted and the verdict pronounced in the absence of the accused.

General procedural features of penal law in the Talmud proscribed that every precaution
was taken to “exclude the possibility that by condemning an innocent man. the witnesses
and the judge should themselves incur the guilt of the judicial murder.”"?
“At the opening of the court a solemn charge was given to the witnesses,
cautioning them against testifying to anything that is their own inference, or that
they know only at second hand. however trustworthy they believe the informant
to be. They are bidden to remember that where only property is at stake, errors
can be redressed. but when a man's life is involved his blood and that of his
posterity sticks to the author of his death to the last human generation; but are
urged not to be deterred by this reflection from giving testimony.”'*
Although it was difficult to carry out Jewish law against these informers, especially
where it involved capital punishment. it was regarded as important to “cleanse away
every malshin and informer who will be found in any one of the cities or to pour out evil
on him in accordance with his wickedness in the judgment of the commissioners and to

make him known as a malshin and drive him forth.”'*

It was a known practice within
these communities to sentence mosrim to the death penalty. We know from the responsa
of R. Judah ben Asher (the son of the Rosh) that there is a memory in Spain of the rabbi

from Lucena who had an informer stoned to death during neilah of Yom Kippur that fell

on Shabbat.'®

:4 Horowitz, George. The Spirit of Jewish Law. (New York: Central Book Company. 1973). p. 640.
Ihid. p. 641.

'* Finkelstein, Louis. Jewish Self~-Government in the Middle Ages. (New York: The Jewish Theological

Seminary of America, 1924). p. 339.

' Kaufman, D. “Jewish Informers in the Middle Ages.” Jewish Quarterly Review. Vol. VIII. (1896): p.

218, footnote #2,




“Authorities in the halakha. in expounding the effective law. sought a basis for it
[capital punishment] in Talmudic jurisprudence. Scholarly personalities whom
we are wont to regard as leading a life of piety and erudition. far removed from
the attairs of the world. found it in their hearts to wield this cruel weapon against
delators. The execution of the sentence was left to the officers of the crown, but
depended upon the political powers of the place and the influence of the particular
individuals involved in the affair. The aljamas were generally required to pay a
sum of money to the crown as a wergild for the life of the executed, a fact which
in itselt impugns the legality of such trials.”"”

The degree to which the informer endangered the Jewish community. however, often
necessitated that the rabbinic authorities to find creative solutions to their halakhic
predicaments. As the historian Isadore Epstein wrote,

“Informers were the plague and canker of Jewish medieval society. Their sinister
activities endangered Jewish life and property... To eradicate this evil it was,
therefore. necessary to adopt the strictest measures against unprincipled delatores.
They were to be regarded as pariahs and outlaws. Their life was to be forfeit.
They were to be treated with utmost severity, no pity was to be shown to them, no
quarter to be given them: no penalty was to be too great for these culprits. Even
the death sentence was to be passed on these wretched miscreants without
hesitation, without compunction, and even without affording them the privilege
accorded to ordinary murderers, to defend themselves.”'®

Outside of the death penalty. the traditional and perhaps strongest sanction available to
Jewish authorities was the Aerem or excommunication ban.

“The character and severity of the ban varied from place to place and according to
the type of transgression and the extent of the sanction deemed necessary. At
times. the severity of the ban extended to complete severance of relationships
with the transgressor: no one was permitted to speak to him. to engage in any
business dealings with him. or to marry him or any member of his household.
The use of this sanction was necessary because the Jewish authorities lacked the
typical enforcement powers associated with sovereignty. It was an effective
measure and a strong deterrent. in view of the conditions of life and society of the
Jewish population. The Jewish community lived as an autonomous body. an
island unto itself, with all the members of that body dependent upon one another.
and frequently even earning their livelihood from one another. One upon whom a
ban was pronounced was excluded from the communal Jewish religious and civic

'" Baer, Vol. 1. p. 233.
'* Epstein. pp. 49-50




life. The far reaching effects of this sanction led many halakhic authorities to
refrain from using it except for the most serious and extreme cases.”'”

The punishment of excommunication was used frequently by the rabbis involved in
ruling on cases of informers. In later communities (15" century). formal takkanot were
even established to prevent the plague of informing from spreading any further into the
aljama. In 1432, a synod of Castilian Jews gathered at the capital. Valladolid, to frame a

constitution for the conduct of the Jews of the land:

“In previous times there were ordained in the holy communities of the dominion
of our lord) the King. general rakkanot and regulations which were to be observed
by all the communities and those who were at their head. so that they might
establish rakkanot and choose proper paths in which all the people of the
communities might walk, thus was the Torah established on its proper foundation
and every community was settled in quiet. For some time past, however. for
various reasons no general fakkanah has been enacted by means of which the
communities might be led. as a result of which much harm has befallen the
communities and there has come about disorder in their management. Therefore
have we, the aforementioned delegates by virtue of the authority give by our lord,
the King to the worthy Rabbi. Don Abraham. and by virtue of the authority given
is by our Sages to attend to the arrangements of our own communities, we have
established this ordinance and agreement.

~If any Jew or Jewess is alleged to have caused the apprehension of another or the
seizure of his property by some Gentile man or woman, but the matter is not
substantiated by witnesses being merely supported by the weight of circumstantial
evidence. the judge shall have the duty with the counsel of the Rabbi. to order the
defamer apprehended and punished bodily in accordance with what seems proper
to the scholars so far as they may (legally).

"It the alleged defamation is confirmed by one witnesses (sic) as well as
incriminating circumstances, or if he confesses to it. there shall be branded on his
brow the word Malshin.

“If the crime is proven through the testimony of two witnesses. the defamed shall
receive for the first offense one hundred lashes. and be driven from the city in
accordance with the decision of the Rabbi and the judges and the leaders of the
city above-mentioned. If he is guilty of a third offense. as established by the

" Elon, Menachem. Jewish Lew. History, Sonrces, Principles (HaMishpat Halvri). Translated by Bernard
Auerbach and Melvin J. Sykes. (Philadelphia: The Jewish Publication Society. 1994). pp. 11-12.




testimony of two proper witnesses. the Rabbi of the Court may in accordance with
Jewish law. order his death through the judiciary of our lord. the King.

If he cannot be put to death, or branded on the brow, or flogged in the above-
mentioned manner. they shall denounce him in ¢very place as an informer and a
defamer so that all Jews may keep aloof from him. He shall be declared in all
Israel as the *Man of Belial. the man of blood.” no one shall permit him to marry
his daughter nor shall he be accepted in the Congregation of Israel for any
religious matter so long as he resists the execution of justice as here ordained.
This punishment shall not apply to one who gives information to our lord, the
King. for his benefit even though that bring (sic) harm on some Jew. Such a one
is not to be called either a defamer or an informer since it is the duty of all Jews to
look after the service of the King.

“It however the informer of the King makes false accusations against another
Jew. he is to be punished severely because he lied to the King. and he is a false
witness and a defamer. For this reason every possible punishment should be
. . . P
inflicted upon him."*
Interestingly. however. Finkelstein noted that there is a strong possibility that these
takkanot were never put into effect. “Perhaps the government was averse to them, or it

may be that the communities whose plenipotentiaries had agreed on them. refused to

accept them. In any case. we do not hear anything more of these ordinances.™"'

The challenges faced by Jewish communities in dealing with the moser (singular of
“mosrim’) were not solely a Sephardic reality. The problems extended to Ashkenaz
during the same time period and we know of correspondence between R. Solomon b.
Adret (the "Rashba™)** and R. Meir of Rothenburg23 as the Rashba was attempting to tind
rabbinic support from his eastern colleagues in dealing with this issue. The case™

presented before the Rashba dealt with an informer in Barcelona. The king wanted this

* Finkelstein. pp. 348-354.

' Ibid. p. 103

* Barcelona, ¢. 1235-1310.

** Meir ben Baruch of Rothenburg, 1215-1293.

* This case was discussed in the Kaufman article in JUR and is cited as having been found in a manuscript
from “The Codex Pococke 280b™ in Oxford (No. 2218). not the Rashba’s standard compendium of
responsa.

10




informer sentenced to death. based upon the recommendations of two brothers. Joseph
and Moses Abrabalia. who were court Jews. Both brothers had the ear of the king, and
they drew his attention to the machinations of the “evil-doer of Barcelona.”* who was
deserving of death. At the king's command he was suddenly seized. and proceedings
instituted against him. The rabbi who had been put in charge of this case. R. Jonah of
Girona.’® asked the Rashba to help him in the investigation. but the Rashba “would only
consent on the condition of an amicable arrangement in the matter: he saw but too clearly
the fatal denouement of the proceedings. should justice be allowed to run its course.™’
The rabbis tried to stall the case over time. but the King forced them to come before him
with their decision.
*...Rabbi Jonah Girundi and Rabbi Solomon Ibn Adret felt themselves compelled
with heavy hearts to allow justice to run her course, and to deliver up the guilty
one., who had long forfeited his life. to the king and his judges. Even the death of
the chief judge was unable to save him, for the king appointed a successor, who
had the sentence carried out. Upon the square in front of the Jewish burial ground
in Barcelona the informer was executed, the veins of his two arms having been
opened.”?
The Rashba placed the matter before the Rabbis of northern France, questioning whether

the sentence of death passed upon the informer of Barcelona was justified according to

the Talmud. The only preserved answer is that of the respected German scholar and

** »Out of Barcelona came the miserable man who, evidently towards the close of King James' life. became
a source of danger. by reason of his informations, to the community of Catalonia. Descended from a
respected family. of a wealthy house, and having lost his possessions early in life, he betook himself to the
declining road of criminal ambition. the object of which is to gain power as the prize of wickedness, and to
inspire terror when it is no longer possible to command respect... King James I died... As soon as the
Jewish communities of his three kingdoms, Catalonia. Valencia, and Aragon, were suddenly bidden to the
presence of the new king, they got scent of the treachery which could have proceeded from no one but the
ipformer in Barcelona.” Kaufman, pp. 221-222

" Rabbi Jonah ben Abraham Gerondi. ¢. 1200-1263

; Kaufman. p. 223

® Ibid, p. 224

11




communal leader. Rabbi Meir of Rothenburg, who ranked himself clearly and decidedly

on the side of Ibn Adret:

“Your decision is correct. A person who turned informer against his neighbor,
and repeated this nefarious practice on three different occasions. according to the
testimony of witnesses, should be put to death. and he who hastened to execute
him is to be commended. Although Maimonides ruled that we might not put an
informer to death after he has already committed his nefarious deed. this law
applies to a person who turned informer only on a single occasion. A habitual
informer, however. one who repeated his criminal practice on three different
occasions. should unquestionably be put to death even after the criminal deed was
committed. Your words. therefore. are correct in every respect.”*

In addition. we know that as the problem extended into other locations in Europe in the
late Middle Ages. specifically into Poland. the Polish rabbis looked to the Spanish
responsa literature of the 13™-15™ centuries as a guide to deal with their own internal
problems. Jacob Katz describes this situation. in which the social realities of the Jewish
community required that the rabbis look in new directions.

“In order to protect the community from lawless individuals, confirmed criminals.
and government informers, who all endangered the existence of the community
and the life and property of individuals. Polish Jewry reinstated the law of moser
(informer) as it had existed in Spain. Though there may have been cases of death
sentences issued by Jewish authorities in medieval Ashkenaz, almost no trace of
these had survived in the halakhic literature. But socio-political conditions
similar to those that had applied in Spain now led the sages of Poland to turn to
the Sephardic sources in which the practical aspects of such matters had been
discussed. And indeed. the death sentence as well as corporal punishment was
decreed by communal leaders in secret, and sometimes even with the
acquiescence of the authorities. Now, recognized rabbinical figures ruled that a
moser could be subjected to corporal punishment. maimed. or even executed. We
have clear evidence of such sentences being carried out with the approval of the
great rabbis, although there was also a certain recoil from this and an attempt to
arrange for gentile courts to carry out the despicable deed. In any case, a
formalized judicial procedure for capital cases never developed anywhere. It may
also be noted here that by their very nature, the laws of moser were applied not by
a regular court, but by a sort of “underground™ court in which the accused was

* Kaufman, p. 225.

12




judged in absentia and without the wealth of tlne sateguards that the theoretical

judicial tradition of the Halakhah had developed.™
It is difticult for us in the 21* century to understand the full extent to which the rabbis of
the aljumas we able to control their communities through the prescribed sanctions and
punishments because we do not know how often these sentences were carried out. The
best clue that we have to understanding the historical realia of Jewish life in medieval
Christian Spain comes from the responsa literature. “This complex and glorious legal
edifice... concentrating especially on economics. trade. and society. was an important
expression of the autonomy of the Jewish community of the Middle Ages and a
demonstration of the intellectual prowess of its leaders. This autonomy enabled the
Jewish community to exist apart from the surrounding hostile Gentile environment until
the modern period.™! Yet. of course. the reliance on responsa literature cannot give us a
complete understanding of the period with certain historical accuracy. Edward Fram
made this point in his book on Jewish life in Poland in the 16™ and 17" centuries:
“...even when a text has been reconstructed to represent what left the hand of an author,
the historical use of responsa remains fraught with problems. The entire genre of
responsa literature is dedicated to dealing with exceptions. There was little need to ask a
prominent rabbi about well known customs that had been practiced for generations. Even
if a rabbi were asked such a question. he had little reason to include it in a collection for

posterity. The unfamiliar was noteworthy. Yet what was novel may not have pervaded

" Katz, Jacob. Tradition and Crisis: Jewish Society at the End of the Middle Ages. Translated by Bernard
Dov Cooperman. (New York: Shocken Books. 1993). pp. 83-84

*' Ta-Shma, Israel. “Rabbinic Literature in the Middle Ages: 1000-1492." The Oxford Handbook of
Jewish Studies. (New York: Oxford University Press. Inc. 2002). p. 221,

13
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society.™

Nevertheless. the responsa literature is what we have to glean from in our

study of Jewish communal life in the Middle Ages.

Principal Talmudic sourcecs on intormers

Each of the respondents relies on his own collection of Talmudic and codes texts to
support his arguments. Before we begin the examination of their responsa. however. it is
critical that we become familiar with the basic Talmudic principles to which the rabbis
refer in their works. Below are summaries of the principle Talmudic texts used by the

three respondents. The full Hebrew text of each sugya can be found in the Appendix.

Sugyor specifically involving informers:

Bava Kama 117a
In this sugya, an informer comes before Rav to tell him that he is going to show
his fellow’s property to the officers of the king. Rav tells him not to show it, yet
the informer remains steadfast. Rav Kahana, who overheard the conversation.
killed the informer on the spot.

Bava Kama 62a
Here a question is asked whether the Rabbis applied takkanat nigzal (the remedy
for the victim of a theft) in the case of an informer. Within their discussion, they
rule that although an informer can be corporally punished, his money cannot be
given to the court as a punishment for the sake of his worthy offspring who merit
its inheritance.

Bava Kama 1194
This sugya presents a disagreement between Rav Huna and Rav Yehudah
regarding the permissibility of destroying the property of an informer. Rav Huna
says that it is permitted to destroy his property for the reasoning that just as it is
permitted to kill an informer, so too it must be permitted to destroy his property.
Rav Yehudah says that one cannot destroy his property because it is possible that
he will have righteous descendents.

* Fram, Edward. /deals Face Reality: Jewish Law and Life in Poland, 1550-1633. (Cincinnati: Hebrew
Union College Press. 1997). p. 9.
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Sugyot not specitically involving informers. but used frequently by the respondents and
the codifiers as parallels:

Sanhedrin 58b
In this case. Rav Huna cuts oft the hand of a man who was constantly striking
other people. It is an example of the principle whereby the court has the authority
to impose harsh penalties in order to enforce the law when there is an
extraordinary need.

Avoduh Zara 26b
A baraita about distinguishing between mumrim (“renegade” Jews) and minim
(heretics). As a punishment. these people would be lowered into pits and not
raised back up. If one of these criminals was trapped in a pit. he should not be
rescued.

Pesachim 49b
This sugya mentions a statement from R. Elazar who says that it is permissible to
stab an am ha'aretz to death, even on Yom Kippur that coincides with Shabbat.
This am ha aret:z is specifically someone involved in violence. It is necessary to
kill him at any time in order to protect the lives of future victims.

Bava Kama 117b
Here the Gemara relates an incident about a man who was holding a silver cup for
his fellow. Theives came upon him and stole the cup. He gave it to them to save
himself and Rabbah exempted him from paying while Abaye said that he was
liable because he “saved himself with the property of his fellow.”




Biographical Information About Respondents

The main focus of this thesis is an examination of selections from the responsa literature
of three of the major respondents of Spanish Jewry in the 13" and 14™ centuries: Rabbis
Yom Tov ben Abraham Ishbili — “The Ritba.” 1250-1330. Solomon ben Abraham Adret
— "The Rashba.” 1235-1310. and Asher ben Jehiel ~ “The Rosh,” 1250-1327. Each of
these rabbis, because of their leadership positions within the Spanish Jewish
communities. was faced with the serious problem of informing. The different ways in
which these men reacted to the situations created by these mosrim is the focal point of
this thesis. However, before jumping in to analyze the respondents’ rulings, let us briefly

acquaint ourselves with their biographies.

Rabbi Yom Tov ben Abraham Ishbili — “The Ritba”

The Ritba lived from 1250 to 1330. He was known in the Kingdom of Aragon as a
hakham (sage) and a dayan (judge) in the community of Saragossa. according to an
official document of the kingdom from the year 1280.> Asa young man he studied in
Barcelona under the rabbi Solomon Ibn Adret (the Rashba). After the death of his
teacher he was regarded as the spiritual leader of Spanish Jewry.> “Even during the
lifetime of his teachers. questions were addressed to him for he was regarded as among
the leading Spanish rabbis. When the king's bailiff in Saragossa asked his opinion about
the protests of the local Jews against the excessive privileges of the wealthy families

Alconstantini and Eleazar. he, despite his youth, condemned their domineering behavior

# Encyclopedia Judaica. “Ritba”
™ Ibid.
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and abuses. whereupon they attacked and seriously injured him.”* In addition to his
responsa collection. The Ritba is perhaps best known for his novellue’® to the Talmud

called Hiddushei HaRitba.

Rabbi Solomon ben Abraham Adret — “The Rashba™

The Rashba was born to a wealthy family in Barcelona c. 1235 and studied principally
under R. Jonah b. Abraham Gerondi as well as under Nahmanides. While young. he was
active in financial matters and even included the king of Aragon among his debtors.’” He
withdrew from the business world and held the position of rabbi of Barcelona for over 40
years. “Adret was recognized as the leading figure in Spanish Jewry before he was 40
and his opinions carried weight far beyond the frontiers of Spain. He was a man of great
accomplishments. strong character, and incorruptible judgment. Not long after he entered
upon his office as rabbi, he vigorously defended an orphan against leading court Jews and
the powerful Christian nobles who supported them. Yet. he was a humble man. with a
warm. sensitive heart. Pedro Il of Aragon submitted a number of complicated cases to
him for adjudication that had arisen between Jews of different communities.™® His
responsa are significant both in number (3.500 have been printed)’® and in the breadth in

which they describe Jewish life in Spain in the 13" century. He died around 1310.

* Ibid.

* A method of study of the rabbinic literature. focusing on contradictions within the Talmud, in order to
derive new meanings from the Talmud and other rabbinic texts to clarify hrafukha. 1t began as a movement
n71 12™ century Franco-Germany and spread to Spain in the 13" century.

*" Encvclopedia Judaica. “Rashba”

*® Ibid.

* Ibid.




Rabbi Asher ben Jehiel —- “The Rosh™

The Rosh. who lived trom 1250-1327, began his life in Ashkenaz. He spent time in
France. Cologne. Koblenz, and Worms., where he studied with his teacher R. Meir of
Rothenburg. When R. Meir was imprisoned. the Rosh became the acknowledged leader
of German Jewry.* In 1303 he left Germany for Barcelona, where he was welcomed by
the Rashba, and subsequently made rabbi of Toledo in 1305. “He had been invited to
come to Toledo by the pietists of Castile, who realized that their country needed a teacher
and leader of his stature. R. Asher brought with him Ibn Adret’s ban on secular learning
and on those who treated the teachings of the sages with levity. Utterly different though
he was from the Spanish Jews, R. Asher soon made himself at home in Castile, and
within a short time was recognized not only formally but in fact as the leading religious
authority of the entire country.”' He is regarded as one of the finest halakhic authorities

for his work in joining the German and French codifiers to Spanish halakhah.

* Encyclopedia Judaica. “Rosh™
*! Finkelstein, p. 317.
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Chapter Two — The Ritba; Responsum §131

L Summary of the responsum

IL Translation of the responsum

I1. Interplay between Jewish and Secular Courts in medieval Spain
[V.  Phenomenon of takkanot and haskamot — communal enactments
V. Talmudic argumentation in this responsum

Summary of the Responsum
The case of the informer. “Shaul.” in the Castilian town of Bejar presented in the Ritba’s

responsum (§131) sheds an interesting light on the Ritba’s perception of Jewish relations
with the secular government and its influence on the Jewish law of the Middle Ages in
Spain. The editor of the critical edition (1959) of this responsum, the 20" century Israeli-
scholar Yosef Kafah, understood the importance of the interplay between the king,
Ferdinand IV of Castile, and the rabbi. when he inserted the following note in the
beginning of the responsum:
“This responsum indicates that our Rabbi was the most authorized in the eyes of
the government of the kingdom of Spain. For Shaul under discussion complained
before the King regarding the judge who passed judgment upon him. And the
King handed over the matter to the opinion of our rabbi. Thus we learn that the
judges of Israel had complete authority to adjudicate according to the laws of
Torah. even up to death.”
The Ritba is presented with the case of the defendant, Shaul, who was originally tried in

the rabbinic court of the town of Bejar.*? In his original case. he was sentenced to the
) g

corporal punishment of having his hand and tongue cut oft. his invalidation as a witness.

** A Spanish city in Western Castille
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as well as expulsion from the town. Shaul appealed directly to the King. claiming that

the court did not follow proper halakhic procedure. His complaints included: a lack of a
sufficient number of witnesses, the use of inadmissible witnesses — such as relatives or
biased parties. and the sentencing of inappropriate corporal punishments. Shaul
submitted his appeal to the king. who in turn looked to the Ritba for advice on how to
rule on the appeal. The first thing that the Ritba did in his direct response to the King
(beginning with the words. “And now. lord King. his majesty...”). was defend the ruling
of the original judge. This seems to be an appeasement of the king by supporting his
appointment of this rabbinic judge. for the Ritba could not very well reject the authority
of the King’s justice system and expect to maintain his leadership status. Thus we find
the Ritba’s description of the judge as “a man held to be in this land as a wise man, and a
man of truth. in whom the judges in our land trust.” It is also plausible that the Ritba was
interested in defending his fellow Jewish judge to the King, to whom his own reputation
was inextricably tied. However. the Ritba is quick not to disqualify Shaul’s legal claims;
rather. he supports the judge’s ruling by focusing on the importance of making an
example of Shaul’s case. The Ritba writes. ... we adjudicate a case for reasons of
setting an example. sometimes without warning. when we see a man who is accustomed

to sinning and he is prepared to return to sinning.”

While in the end the Ritba does justify the judge’s ruling because it serves as a warning
to others in order to set an example. he conveys his displeasure with the judge for

expelling him from the city. The Ritba shows concern for Shaul’s family. who will be

affected by this harsh decree, and even commands “the community that gave him life to




provide for his family after he already accepted these rulings.™ The Ritba looks to the

possibility of repentance as the best possible outcome in Shaul’s case.




Translation: Ritba Responsum §131

Note: Any footnote text appearing in [brackets] is from an external editor.

*After this introduction.’ 1 now return to the law and say that I heard the complaints of

the above mentioned Shaul. The details [of his case] have eight parts:

1.

2

The first [claim] is that he was judged without the complainants appearing with
him [in court]. They summoned him and made charges against him. [He believes
this is wrong]. for no man can be tried unless the litigants hear his claims.

The second [claim] is that none of the testimonies that came out about him were
read before him [in court] so that he might reply to them and invalidate them.
Third. he claims that there was an acceptance of disqualified testimony. since the
people were related to one another. Moreover. these people [the relatives] were
among the complainants and involved parties. This is invalid according to the law
of our Torah.

Fourth — They accepted testimony by people who did not complain about him at
the time that the excommunication was cast. so that all who complained about
him would see it.

Fifth — Within this testimony that came out regarding him, there is wicked
[libelous] testimony about what he did to the people who already forgave him for

those beatings.

" [This responsum indicates that our rabbi {the Ritba} was the most authorized in the eyes of the
government of the kingdom of Spain. For Shaul. [the man] under discussion. complained before the King
regarding the judge who passed judgment upon him. And the King handed over the matter to the opinion
of our rabbi. Thus we learn that the judges of Israe] had complete authority to adjudicate according to the
laws of Torah. even up to death.]

* The introduction to which the Ritba refers here is missing from the manuscript.
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6. Sixth - Even if these testimonies were true. according to such testimonies, the law
does not prescribe that one would have to cut off his hand and punish him
corporally. And all the more so. there was a tukkanah in “Bejar” regarding the
punishment of one who hits or pulls, etc. He was only obligated according to this
[specific] takkanah.

7. Seventh — Our law does not allow a man to be punished by two [separate] laws or

be liable for two evil deeds. ™

8. Eighth — After the ruling. he asked the judge to give him an appeal. either to
approach his majesty (the King) or the rabbi, Don Ashtrok, and the judge did not

want this.

The judge responded to the first and second claims. [saying] the only place that the

complaints of a community can be brought to justice is [before a judge] of their [own]

city. It was enough that they showed the rabbi. Don Ashtrok, their complaints. The
aforementioned rabbi said to him that if he [Don Ashtrok] had an answer to give to them.
he should respond, but he did not want to. Also. the judge said to him [Shaul] before the

ruling. when the complaints were read before him. that if he has a claim against them [the

witnesses]. he should organize his claims and [then] he will judge them. But. did not

want to answer anything until the complainants came before him. After this how could

they read the testimony before him?

* [And the judge ruled that he must cut off his hand. be disqualified as a witness, and be expelled from the
district.)




This was not all. He mentioned and showed [Shaul] the signatures of the witnesses

[testitying that] before the judgment. they had agreed that he would be deliberate not to

judge him until the man, Ploni. returned the ledger from the King. However. he didn"t
want to wait and requested that he be judged immediately. Shaul was of the opinion that
[the judge] only wanted to judge him on the issue of the false charges of murder by which

he had been captured.

Regarding the third complaint. he said that the mukdumin® commanded [the judge] to
excommunicate him and to take the [invalid] testimony as law. They sent him to the
judge according to the testimony that was given and he ruled on those testimonies
according to what they sent him. And he [the judge] did not have to be careful about the

mukdamin as if they had done something invalid. In addition. there is a takkanah from

Bejar {saying] that the whole community accepts the testimony of the mukdamin. Al
[the people] near and far signed on all of these things and they do not need to reconsider

this matter after they have accepted it.

Regarding the fourth and the fifth. he said that he commanded the mukdamin to accept
these testimonies. as we said. regarding the evil that they [the complainants] said about

him, to clarify his evilness. and he [the judge] accepted the testimonies that they [the

mukdamin] sent him.

** Literally. those who preceeded. The communal leaders who often carried out judicial tasks.
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Regarding the sixth and the seventh. he said that one who is accustomed to doing such
evils is obligated to be punished by these punishments. even death. according to the view
of the judge. This is not all. Rather. whatever was done in the council of the sages and
[according to] the customs of the Rabbis. even if these counselors erred, he has no

complaint for he must trust them. All the more so when they did not err.

And regarding the eighth. he said that he did give an appeal on his judgment and this can

be seen from the witnesses" signatures. Thus their words were weakened.

And now, lord King. his majesty. | say that even had there been an error in this judgment,
there is no guilt regarding the judge’s punishment to cut off his hand and tongue™* or to
invalidate his testimony. This is because of the spoken claim and what was exhibited in
writing. for what he did was based on the advice of a man known in this land as a wise
man. a man of truth. in whom the judges in our land trust. Besides this. I speak of the
essence of the law. for [regarding what] Shaul says — that the complainants did not come
before him nor give testimony before him. that there was testimony [given] without
complainants. that many of those who were hit forgave him beforehand. and regarding
the beatings and deceit. there is no corporal punishment in our Torah — for all of these
things are [within the] law. that is strict law. in order to appease and judge between man

and his fellow, either individual or many.

* [1t seems for this case that they did not cut out his tongue because no complaint {of this sort) was
mentioned]

ok e e gy

ST R b R




But [in such] cases in which the judge creates a warning example to compel many to
correct the majority and remove wickedness from the land and make a fence around the
Torah. none of this is prevented in our law. for the purpose of the law is not for the sake
of those who were injured that we should be strict about it.’’ Rather. it is for the rest of
the people so that those who are accustomed to doing evil do not become habituated to
doing this and the remainder [of the people] will hear and become frightened. If he sins
and they forgive him and he continues in his oppression®® he becomes obligated and
made an example. The judge is allowed to adjudicate in such a manner. without any
complainant, because he is the father of the public and he is obligated to correct this

4 5o that

[situation]. just as he is obligated to *“correct any impediments in the roads,
people will not become damaged. And we have already found this with a certain judge,
one of our sages. z"/, who cut off the hand of a man who is accustomed to hitting

people.*

The public takkanah that Shimon®' claims, {regarding] the punishment of flogging, has
no place in this situation. because the situation was done to set an example for those who

are accustomed to repeat these evils two or three times. for the reason that I said [above].

s possible that our rabbi intended this to hide the claim of Shaul, that there were no testimonies put
before him. And had it not been for this reason. he would have needed to accept the testimony before a
litigant despite it being from a relative. Perhaps we have evidence of this from “Hacham T=vi" ch. 11 and
“fuva b'sha’ar hamelech™ ch. 37. For also. according to custom, to accept witnesses from the community.
you need to accept testimony before the litigant, ]

* [Perhaps he needs to say in his capriciousness. and it is possible from the language of | Samuel 12:3.
*Whom have | defrauded?"}

*» Mishnah Shekalim1:1

*Y BT Sanhedrin 58b

*! This seems to be a manuscript error. It seems to me that it should read “Shau.”
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And regarding what he said about not punishing a man [simultaneously] for two laws.
this cannot be, because we judge [here] for two transgressions.”>  Also. when the
adjudication is for the reason of setting an example, as we said. it should be ruled. And
we ruled in a number of cases to [punish in order to] set an example for the people.
Furthermore. according to what they testified about him that he was held to be a moser
and a malshin according to what was written in the testimony and what the community
wrote. the halakha gives room to our hands even to kill> one who is held to be a moser
or a malshin or a trouble to the community. How much more so this one who had
testimony given against him that associates him with other transgressions - taking a bribe
or giving false testimony — as were written by the community, and hits people. etc... One
whom it is permitted to kill, how much more so it is permitted to judge him on one of his
limbs according to [his] transgressions. because killing is the harshest of all

[punishments].

And [regarding] what Shaul said. accepting the testimonies and the decree of the
community they made concerning him, [that this was invalid] because it was signed by
relatives and involved parties: Here the judge brought out the written agreement. which
the entire community accepted upon themselves: the mukdamin could accept relatives [as
witnesses] in all matters. In addition. in a case such as this. where there is a communal
complaint and we set an example. if we were to invalidate the testimony of involved

parties like other courts — that invalidate any involved party or biased witness — the

- BT Ketubot 32b

" [See Beit Yosef — Hoshen Mishpat 2; in the name of 1 'mukei yosef: only the Sanhedrin is able to try
capital cases. -Rav Huna in “ketz yado™ (BT San. 58b) — this was a lesser punishment, but it was not to kill
him. -Rabbi Elazar in BT Bava Metziah 83b — teaching not to kill.]




community would never be able to punish any informer or oppressor among the

community because everyone is a biased party. Thus it has become custom to do these

o . . « . N o N
things regarding witnesses from the community. sometimes even with relatives.™

For this reason. we adjudicate a case for reasons of setting an example. sometimes
without warning. when we see a man who is accustomed to sinning and he is prepared to

return to sinning. He does not receive a waming.

Regarding Shaul’s complaint that the judge invalidated his testimony after the
community legally presumed him in informing: The informer’s testimony is invalid

according to our law.>* more so if it became clear that he gave false testimony.

Regarding his complaint that he was not give an appeal. the judge showed him the signed
testimony that was given him. [ also asked people in the kingdom of Castile and they
said that it is not the custom of the rabbi to give an appeal in these cases, because the king

already gave his power and authority and he stands in his place.

From all of these angles there is no guilt and punishment upon the judge if he gave this

warning as a way of setting an example for fear of heaven. tikkun haolam. and [making] a

3% [ The Rosh wrote similarly in his responsa (5:14) and Rabbeinu Yeruham (2:1). and in the responsa of
Rashba ~ brought in the Beit Yosef and Shulchan Aruch (Hoshen Mishpat 37:24). The Ramban wrote in
his responsa (240) — appearing in Beit Yosef (Hoshen Mishpat 2) that you only need complete witnesses in
cases of Torah law, but for the sake of tikkun haolam, communal welfare, if it is a pressing time. you can
rule, even by means of relatives or hearsay.]

% [Thus the Rambam wrote in Hilchot Eidut 11:10 (and the gleanings of Ashri).]




fence around the religion.*® For if he did it in heartlessness and not for the sake of God in
heaven. who sees into the heart — He will extract trom him. And woe to his soul. if he

recompensed his soul with evil to be a sinner with the blood of his soul.

However. lord King. his majesty. I see that the judge has done more than the counsel of
the sage that advised him. and that is to expel him and his family from the country in

which he dwells and allow his blood to those who find him.

This is an additional evil. Being that he wanted to let him live and not kill him according
to din moser. if we expel him from the land in which he dwells and from his family and
those who know him. what will this one do whose hand was cut off? He will be made
idle at his work. We cut off his livelihood. Also. I have heard that there are dependents
hanging upon him. Thus it seems that it is fitting to cancel this decree. and also to
command the community that gave him life to provide for his family after he already
accepted these rulings. He should also live in a “place of evil™ so that those who remain

will always see and be afraid.

Thus. indeed they should give him a warning that he should guard himself from all evil
things. and that he should have no dealings with anyone who might be suspect in
malshinut and m 'sira. and that he will walk in humility in all of his dealings. If he
transgresses in this, continue to punish him. Perhaps from this he will come back in

repentance, for God’s actions are merciful. for He is merciful and gracious.

¢ The Rambam wrote this in Hifchot Sanhedrin 24:10.
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Interplay between Jewish and Secular Courts in Medieval Spain

Shaul appealed to the King after his conviction by the beif din of Rabbi Ashtrok. As a
sign of his recognition of Jewish autonomy, the king appealed to the Ritba for advice.
The Ritba was thus placed in an interesting situation. On the one hand. he wanted to be a
faithful subject to the king and was concerned about communal relations between the
Jewish community and the Castilian government. On the other hand. he had to stay
faithful to the halakha and protect Jewish individuals and the Jewish community on the
whole. The tension between these two legal realities was something that many of the
Spanish rabbis had to deal with. and a concern that we see clearly in this responsum of
the Ritba. Yitzhak Baer describes this paradox:
“Due process of law, as known in Spain. could find little support in Talmudic
halakha. It was influenced rather by the inquisitorial procedures of Roman and
Canon law as adopted for use in the courtrooms of Christian Europe in the 13"
century. The expansion of the prerogatives of the aljumas into the field of
criminal jurisdiction paralleled the growth of the juridical authority of the

s, i
clttes. 3

Phenomenon of communal enactments — takkanot and haskamot

Shaul made eight claims regarding the inadmissibility of the case against him. Most of
these claims revolved around technicalities regarding the fitness of the witnesses used in
the case. Most of these witnesses. he claimed. were p ‘sulei eidur. untit to testity. based
upon their status as relatives or interested parties. However. the original judge in the case
disqualified Shaul’s claims of their inadmissibility. relying on haskamot, communal

enactments, legislated by the Jewish community of Bejar.

*7 Baer. Vol. I, p.233.
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The phenomenon of communal enactments. quite common in the Middle Ages. first came
to be a feature of Jewish communal life in the 10™ century. At this time. when the
centrality of the Jewish community in Babylonia was in decline, the individual power of
each community to create its own laws and enactments was greatly increased. The rise of
the kehillah. the organized. local Jewish community. caused a shift in the jurisdiction of
matters of civil and administrative law. as well as criminal law in some circumstances.
Each community made this adjustment by creating enactments to police its own
members. In Ashkenaz. these enactments were known as takkanot hakahal and in

Sepharad, they were known as haskamot.

The most interesting characteristic of these haskamot is that they could be inconsistent
with Talmudic law. yet were accepted by both lay and rabbinic leadership within the
communities as binding upon the members of the kehilluh.  The leaders found it
necessary to “sidestep” the halakha in certain situations. often described as rzorech
hasha ‘ah (the need of the time), in order to prosecute those who were endangering the
community, such as informers. These changes were necessary because the halakha that
they inherited had no specific response to many of their contemporary legal situations.
Menachem Elon wrote of this situation: “The task facing the halakhic authorities in this
period was to fashion a standard of halakhic judicial review — based on general principles
designed to protect the fundamental and essential character of Jewish law — that would be

applicable even when legislation enacted to meet and immediate pressing need conflicts

with the existing rule of law.™®

%8 Elon, Jewish Law, p. 684.
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This case of Shaul is a good example of this general problem. The witnesses in the case
were technically all nogei b 'davar. biased parties. Yet. in such a small and insular Jewish
community. it would be impossible to find someone to serve as witness who was not an
interested party. This is because all members of the community were affected by the
actions of the informer, and therefore were technically inadmissible witnesses. Witnesses
possessing knowledge of the facts pertaining to the communal affairs were generally
members of the community concerned. This is the reason why Rabbi Ashtrok was

unwilling to try the case, per Shaul’s request. in a ditferent town.

The Ritba’s teacher, the Rashba. wrote extensively on the validity of these haskamot as
legally binding enactments. In one of his responsa, he wrote that the public may erect
safeguards and enactments as they deem appropriate. He wrote that the enactments have
the same status as a “law of the Torah™ and that sanctions may be imposed on anyone
who violates them.* According to Menachem Elon. the legislative authority of the
“townspeople™ to create these enactments is based on the principle of “hefker beit din
hefker™ (the power of the court to reissue property rights). In fact. in one of the Rashba’s
responsa. he makes use of the expression, hefker tzibbur hefker (the power of the
community to reissue property rights), as a parallel to the authority of the beir din. ~“The
halakhic authorities went further than simply drawing a parallel between the court and the

community: they asserted that the community functions as a court. and every member of

* Responsa Rashba IV #185
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the community acts as a judge.”® This was indeed a revolutionary idea in terms of

allowing the involvement of the community in such matters.

The original rabbinic discussion of hefker beit din hefker was essentially about declaring
an individual's property forfeit to the court. The tannaim first discussed this in the case
of agents of the courts pronouncing hybrid plants (kilayim) forteit. (Tosefta Shekalim
1:3). The hakhamim (sages) made the connection between this principle of hefker beit
din hefker and a passage from the Book of Ezra regarding those who return to Jerusalem
from exile: “Anyone who does not come in three days. as required by the officers and
elders. will have his property confiscated and himself excluded from the congregation of
the returning exiles.” (Ezra 10:8) Thus, any of the exiles who did not return would have
their property forfeited and the “officers and elders™ would divest that individual of his

rights as owner of the property.

Later. the amoraim expanded this notion of hefker beit din hefker from simply divesting
an individual of his property to transferring such property to other individuals. “In this
way. the principle of hefker beit din hefker became a legal doctrine permitting legislation
not only to extinguish existing legal rights. but also. as is the nature of legislation

generally. to confer new rights.”™®' [Emphasis mine]

As communal enactment became a more common form of legislation. this principle

became even more important in Jewish law and it was stretched and pulled to be used

“ Elon, Jewish Law, p. 700, footnote #88. (Responsa Rashba 1V §142)
*! Ibid, pp. 509-510
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more broadly than ever in Jewish law. In fact. Tosafor (Yevamot 79b) mentions how
powerful this injunction had become. They declared that “the rule that ‘one court may
not overturn the legislation of another court unless greater than the other in both number

and wisdom" does not apply to the principle of hefker beit din hefker."®

The Rashba then went on to expand this notion through the comparison of the majority of’
the people in a town to the Sanhedrin. “The majority in each town is to each of the
townspeople as the High Court is to the entire Jewish people.”® In creating this analogy
of the majority of the people to the High Court. in essence. the Rashba is allowing the
public to have the same power of extinguishing legal rights as does a proper court. Here
we find the introduction of the notion of hefker (zibbur hefker, the power of the

community to reissue property rights.

As the contemporary circumstances necessitated that these enactments be increasingly
integrated into the communal enforcement. the halakhic leaders of the community were
faced with the challenge of remaining loyal to the corpus of existing Jewish law.
Menachem Elon lists two ways in which this balance was achieved: First, the enactments
were approved by a distinguished person® in the community before they we deemed
acceptable. This person was a halakhic scholar and/or an official chosen to lead the
community. Secondly. the communal enactments had to be consistent with the principles

of justice and equity inherent in Jewish law. These principles contain five requirements:

2 Ibid, p. 514. footnote #89.
% Responsa — Rashba V. #126.
! Based upon the Talmudic concept of the adam hashuv found in BT Bava Batra 9a.
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.

The enactment must improve. not impair or breach. the social morality and

discipline of the community.

A majority of the community must be able to conform to the enactment.

The enactment cannot prejudice minority rights. The minority should only be

expected to fulfill the requirement(s) of the huskamah it the majority could

likewise be able to fulfill the obligations.

4, The enactment must apply equally to all members of the community and cannot
be written with the intention of prosecuting one specific individual.

5. The enactment must apply prospectively and not retroactively.®

E;J!\J

Talmudic argumentation in this responsum
Within this Responsa. the Ritba makes use of various halakhic principles to make his

case to the king.
Mishneh Shekalim 1:1:

~On the first day of Adar. they make proclamation regarding the half-shekel tax.
and regarding the kilayim. On the 15™ day they read the megillah (scroll) in those
cities surrounded by a wall. and they repair the roads and highways and mikveot

(ritual baths). and they carry out all public requirements and they mark out the

graves. and they also go forth regarding the kilayim.”

Here the Ritba uses this text to explain why the judge is allowed to make these rulings
and from where he derives his authority. The Ritba writes, “The judge is allowed to rule
in this way. without any complainants. because he is the father of the community.*® and
he is obligated to correct [this situation]. just as he is required to fix any impediments in
the road. so that people will not damage other human beings.™ It is understandable that a
communal leader would feel a sense of responsibility for safe and free movement on the

roads and to establish an overall atmosphere of public safety for his citizens. Just as the

% Elon. pp. 758-777. Elon himself admits that the term “general principles of justice and equity™ is very
ambiguous and “cannot be defined abstractly but only through examples of their application and through
study of the legal system as it actually operates.” (p. 760) In establishing these categories. therefore. he
uses concrete examples from responsa to support his paradigm.

* An allusion to Bava Kama 36b-37a, in which Rabban Gamliel and his court were known as the “fathers
of the orphans.”




leader must protect the public from dangerous obstructions on the roads. so too must he

protect them from dangerous people in the community.

BT Sanhedrin 58b
A case is established in this sugya in which a person who was constantly striking other
people has his hand cut off as a fine. This sugva is presented in the context of a
discussion of three rulings made by Reish Lakish on the subject of one who strikes
another man. One of the opinions presented on this subject is of Rav Huna:
“Rav Huna said. "His hand should be cut off. for it is stated. “A raised arm shall
be broken. (Job 38:15)™" Rav Huna cut off the hand.”
Here. he uses this sugya to refute Shaul’s claim, referring to the takkanah in Bejar. that
he should not have been punished by corporal punishment. The Ritba says that in this
situation. the corporal punishment was done in order to set an example to other people.
This is a major theme within his responsum - that much of this ruling was done in order
to set an example to others so that they would be discouraged from doing similar actions.
The takkanah that Shaul cites from Bejar is unacceptable in this case. according to the

Ritba. because setting the example was of the utmost importance here.

BT Ketubot 32b

The Gemara begins with R. Yohanan's opinion:
“Whenever there is [liability to both] money and lashes. and he was warned. he
receives lashes and does not pay money.™

This principle is challenged with the case of zommemin witnesses:
“As R. Ila’a said. ‘The Torah has explicitly included zommemin witnesses [in the
obligation] to [make] payment: here too the Torah has explicitly included one
who wounds his fellow [in the obligation| to [make] payment.”™




The Gemara continues by citing a mishneh regarding witnesses who were found to be
zommemin:
“They receive lashes [for their false testimony] and they pay [their victim the
amount they conspired to make him lose]; for the scriptural verse that makes them
liable for lashes is not the one that makes them liable for payment.”
Then the opinion of R. Meir is brought forth:
“But the sages say. *Whoever pays does not receive lashes.™
It is resolved in the sugya that the zommemin witnesses should make payment and not
receive lashes.
The Ritba gives this issue of double punishment a cursory glance here by bringing up the
issue of zommemin witnesses. He uses the zommemin witnesses to refute Shaul’s claim
(#7) that “the law does not allow a man to be punished by two laws.” There are two
reasons why this is a weak argument on the part of the Ritba. First. this responsum is not
a case of zcommemin witnesses and the Talmud is careful to point out that the issue of dual
liability for monetary and bodily fines applies only in the case of zommemin witnesses.
Secondly, in the end. the Talmud seems to exonerate zommemin witnesses from being
liable for both penalties and only holds them to paying the monetary fine. It is possible
that the Ritba is placing the zommemin witnesses in a similar category as mosrim because
they are punished not for what they actually did. but because of what they schemed to do.
Nevertheless. it is not an airtight argument for the purpose of justifying the judge’s

decision to give him a dual punishment. Perhaps this weak argument by the Ritba is an

admission of his discomfort with this ruling.

In the end. the Ritba concludes on a lenient note. asking the king to annul the decree
against Shaul. It is interesting that after all of his halakhic argumentation used in order to
support the original ruling. he comes down on the lenient side. looking out for Shaul’s

best interests. It seems that the reason he supported the verdict of Rabbi Ashtrok was in
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order to appease the king. who certainly sanctioned the court that provided the original
ruling. Had this method of defense not been used and the royal court not accepted it. it is
unlikely that the Ritba would have included it among his responsa.’” However. his
leniency seems to reveal his discomtort with Ashtrok’s ruling and his commitment to

protecting the individuals within his community.

It is unclear what the rationale was behind the Ritba’s final words of defense for Shaul.
Was it a sense of compassion that he felt for this Jew and his family who would suffer so
terribly as a result of this decree? Or. perhaps. was his sense of attachment to the law, of
which Shaul made clear in his eight claims against the court. appealed to? The Ritba
wrote in the responsum, “I also asked people in the kingdom of Castile and they said that
it is not the custom of the rabbi to give an appeal in these cases. because the king already
gave his is power and authority and he stands in his place.” Whatever the reasoning may
have been. it is clear from this responsum that the Ritba was unwilling to allow the

Jewish defendant to be punished beyond his own sense of necessary justice.

“" Baer, Yitzhak. A History of the Jews in Christian Spain, Vol. 2. P. 452,




Chapter Three - The Rashba; HuMeyuchasot L 'Ramban §240

L. Summary of the responsum
II.  Outline of the responsum®
{II.  Translation of the responsum

IV.  Categories of violence
V. Phenomencn of "Exempt under laws of man. liable under laws of heaven™

VI.  Talmudic argumentation in this responsum

Summary of the Responsum

Rabbi Solomon Ibn Adret, the Rashba. is presented in this responsum with the case of a
man, Reuven, who had disgraced the communally appointed property collectors who
came to seize his money from him. The manner in which he embarrassed the collectors
was by raising his voice in the streets before the Gentiles and making accusations that the
Jews were lending more than the King allowed. Knowing that in previous rulings it had
been decided that it was permissible. presumably. to punish an informer beyond the scope
of the law, the questioner asked the Rashba’s opinion on what to do in this situation. The
questioner presented many Talmudic examples to make his case. including some which
were not included in the available manuscript of the responsum. but were obviously
present in the original question. seeing as the Rashba addresses these questions directly in

the body of his response."q

% Because of the complexity of this responsum. 1 have included an outline in this chapter to help clarify the
presentation of the Rashba’s argument in this case. For the point of clarification. | will present a summary.
followed by the outline. and then the translation of the responsum.
% The original question the rabbi received presumably included mention of the following details:
1. A mention of payments for which Reuven may or may not be liable. “4nd with regurds to the
payments of which you spoke. there are many sides. ™
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The Rashba answers the question in a very thorough and detailed manner. Using various
Talmudic sugyot. he takes the reader on a journey through Talmudic principles and
relates abstract principles to his own concrete contemporary situation. His final decision
is that Reuven should be excommunicated until he is able to settle the financial dispute.
Yet the method by which he arrives at this conclusion is perhaps more interesting than

the decision itself.

He begins by presenting Talmudic precedents showing that it is permissible to punish
someone outside of the normative parameters of the law. There are two situations that he
must deal with in relating the case of Reuven to the Talmudic principles. First, there is
the fact that Reuven's case takes place in the Diaspora and there is much rabbinic law
limiting capital cases to adjudication in the land of Israel. He uses the case of Bar Hama
killing someone and being punished as an example of a capital sentence being carried
through outside of the land of Israel. The second situation is punishment for a crime
when there has technically been no ruling of guilt in a court. He uses the example of
whiplashing as a permitted form of punishment when the word on the street about a
person ““does not sound good™ - */o tova hashmuah.” This means that there is a general

understanding among the people within the community that such a person is no good.

[

An understanding of “mumbling of the lips™ constituting an action as found in Bava Metzia 90b.
“Now I return to what you said that the mumbling of the lips Is an action as is learned from the
cuse of R. Yohanan.”

Details describing how the tax collectors put Reuven in a situation of duress. “7This one [Reuven]
who disgraced and blasphemed those who seized {money or property from him], even though they

affticted him...”

(V3
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His reputation is tarnished by his actions. even though he has not been found guilty by a

court.

The Rashba then quickly knocks down Reuven’s defense of his behavior being the result
of provocation by the communal property collectors. Although this perspective does give
Reuven a bit more credibility. in the end. the Rashba rejects this line of reasoning as a
legitimate excuse for his behavior. The Rashba explains that even in a situation in which
there is aftliction. it is forbidden to inform on a Jew to the Empire. or in this case. the

Aragonese government.

The next section of the responsum is focused upon the possible punishments that would
be appropriate for Reuven. The first issue is the permissibility of physical vs. monetary
punishments. The Rashba rules that an informer may be punished physically. but not
monetarily because this may impact his innocent offspring who are entitled to inherit

from their father.

Focusing on the physical aspect of the punishment. he first makes a distinction between a
well-known informer (masor gamur) and a one-time perpetrator. It seems that he is
attempting to put Reuven in the second category. He must make this distinction because
of the ruling that it is permissible to kill an informer. He uses both Talmudic and codes
literature to make this point. but is sure to raise Maimonides’ point that an informer is

only killed for repeated behavior and only as a preventative measure, not if he has already
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done the action. Therefore. at this point. Reuven can be punished physically. but not with

death.

The following section of the responsum is devoted to the determination ot payments for
which Reuven might be liable. In this section he gives an overview of the Talmudic
concepts of garma b 'nizikin and dina d 'garmi. In cases of dina d 'garmi, or other types of
loss other than direct damage to a physical object. there is dispute among the rabbis
whether or not a person is liable for damages. In cases of gurma b 'nizikin the person is
generally thought to be exempt. However. the Rashba gives examples of cases in which
someone might technically be exempt under the laws of man. but liable under the laws of
heaven. Here he makes his analogy with Reuven’s case. likening his case to one who
damages his fellow's lien. He follows the opinion of the Rabad’” and declares such a
person liable. He makes an analogy between one who damages his fellow’s lien with one

who burns his fellow’s documents — in which case he is liable.

The Rashba then returns to the issue of informing under duress. While in the beginning
of the responsum. he was determined to show that Reuven was still responsible for his
actions regardless of duress. here he tries to explain some of the subtleties of situations of
duress. We find the Rashba attempting to make a decision whether or not a situation of
duress mitigates the severity of the liability for the damages. The Rashba explains that

there are many differing opinions on this subject. In the end. the Rashba rules (again) on

" Rabbi Abraham ibn Daud. 1125-1198. He was a Talmudic authority in Provence. The Rashba said of
him. ~Abraham revealed unfathomed depths of the law "as if from the mouth of Moses, and explained that
which is difficult’ { Torat ha-Bayit, Beit ha-Nashim. introduction).” [Encyclopedia Juduica. “Rabad.”]




this notion that Reuven is exempt under the laws of man. but liable under the laws of

heaven. Here he uses the case of someone placing a lion down next to his fellow’s beast.

thereby causing indirect damage. In this case. the owner of the lion is exempt. but he is

punished first with excommunication until payment is received for the damages ensued.

The next section of the responsum seems to be a response to a statement posed by the

questioner (although missing from the manuscript) in which he states that the “mumbling
of the lips™ is an action. as is learned from the case of R. Yohanan (Bava Metzia 90b).
Legally speaking. “mumbling of the lips™ may or may not be deemed an action. If it is
considered an action. one is liable for lashes. However. if it is not considered to be an
action, one does not incur lashes. In this Gemara. Rabbi Yohanan says that it is
considered an action. while Reish Lakish does not believe that “mumbing of the lips™
constitutes action. The Rashba notes that some forms of speaking are not considered
actions through which someone can be liable. but that mumbling of the lips is considered
such an action. He also makes a distinction here between zommemin witnesses and

Reuven. The voice of the zommemin witnesses does not constitute action.

Following his discussion of the mumbling lips. he continues to address one of the
questions presented directly by the questioner: What is the proper punishment for the
humiliation that he caused toward the property collectors? What is the proper amount to
compensate for human dignity? He first gives examples of fines found in the Talmud for
humiliating a sage. But he is left again with the same quandary of the ability to fine for

such cases outside of the land of Israel. The Rashba resolves this problem by presenting
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eight cases of Talmudic incidents in which damage ensues and compensation is collected

in Babylonia.

He then returns to the issue of humiliation to determine it humiliation is compensatory.

It compensation is required for humiliation. the question is raised whether it is considered

to be a primary damage. tor which the compensation is greater than for indirect damage.
The Rashba gives an example (Bava Kama 27b) in which it is compensatory. but only in
[srael. Yet. he gives quotes from the Rif who wrote that in the two yeshivot in Babylonia,
it was custom to excommunicate someone until he settles with the litigant. It is from the
Rif that the Rashba makes his final ruling, that in this case. Reuven should be

excommunicated until he settles. because this was the practice in the two yeshivor.
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Outline of Rashba Responsum

I. Question
1. Reuven “disgraced and blasphemed™ communal appointees who came to collect
his money and spoke badly about the Jews to the Gentiles.
2. The questioner mentions the possibility ot punishing outside of the parameters of
the law.
a. Gives three proof texts for punishing outside of law: Sanhedrin 58b.
Sanhedrin 45b. Moed Katan 16a

I1. Answer
1. Punishing outside of the law. Here the Rashba states the law generally. but with
great nuance.
a. Sanhedrin 27a: Bar Hama kills someone - adjudicating capital cases
outside of Israel.
b. Kiddushin 8la: We give whiplashing - because the word on the street
“doesn’t sound good.”
c. Rashi to Sanhedrin 26b: One is deserving of lashes. even without a
warning.
d. Ketubot 86a: One can be lashed even for transgressing a rabbinic
commandment.
Knocking down Reuven’s “defense™ of provocation by the anasim
a. Gittin 7a: Even when there is affliction, it is forbidden to inform on a Jew
to the Empire.
3. What happens to the money/property/person of the informer?
a. Bava Kama 62a. 119a: We can punish him physically. but not monetarily.
because he might have worthy offspring.
b. Rif and Rabbeinu Hananel: The informer is invalidated to give testimony.
4. Distinction between a well-known informer and a one-time informer
a. Rav Paltoi Gaon: Both are invalid to give testimony.
5. Permission to kill informer
a. Bava Kama 117a: An informer shows his fellow’s straw to an ofticer of
the king.
b. Mishneh Torah: Only kill him with repeated behavior and warning not to
do it again.
i. If he has already informed. cannot kill him — only precautionary
6. Exemption or liability for payment
a. Garma vs. Dina D 'Garmi (laws of damages)

i. Dina D 'Garmi: Doing something to the physical substance of an
object. There is dispute among rabbis about if a person is liable tor
this damage.

1. Bava Kama 100a: Relying on the quality of a dinar sent by
Resh Lakish.

2. Bava Kama 98b: Dispute about exemption in case of
burning his fellow’s lien.

V]
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3. Ketubot 86a: Sending a promissory note and waiving
repayment.
4. Bava Kama 100a-b: A breached vineyard.
it. Garma b 'nizikin: Indirect damage to the property done by neither a
person nor his own property. Usually he is exempt.
1. Bava Batra 22b: Propping up a ladder and a marten climbs
to his fellow’s property.
2. Gives cases in which someone is technically exempt. but
liable under laws ot heaven.
3. Bava Kama 33b: Damaging his fellow’s lien.
a. However. the Rashba follows the R. Shimon ben
Gamliel (Gittin 40b-41a) and adjudicates dina
d’'garmi in this situation: thus he is liable.
7. Informing under duress
a. Geonim - exempt such a person. both one who was forced to show or
bring money.
b. Rif — anyone who handled the money is liable (saving own money by
means of his fellow)
¢. Rabad - one who was forced through compulsion of money. is liable -
(saving own money by means of his fellow). But, one who is threatened
with violence is exempt.
8. Ruling on the case
a. Exempt under laws of man [if he himself did not say something to the sar
(minister)]. liable under laws of heaven [if his words somehow caused
damage to his fellow].
i. Bava Kama 114a: Compare to case of placing a lion down (indirect
damage)
1. He is exempt. but we punish him first and excommunicate
until receive payment for damage
ii. Moving of the lips — does this constitute an action?
1. Bava Metzia 90b: Action through speech is not liable, but
moving of lips is considered an action.
2. Sanhedrin 65b: Comparison with zomemin witnesses. they
are different because their voice does not constitute action.
3. Tosafor: Example of saying “ayeh™ — this is an informer
9. Behavior toward the tax collectors
a. Talmud Yerushalmi Bava Kama 8:6: Example of adjudication of fines for
humiliating a sage
10. Long list of Tamudic incidents about adjudicating g'zeilotr and chaveilot in
Babylonia. despite m. Sanhedrin’s prohibition.
a. Bava Kama 32b: No rule in Babylonia for robbery and injury.
b. Gittin 88b: Permitted to rule on common cases outside of Israel, but not
theft or injury.
c. Bava Kama 21a: Rav Nachman takes a mansion away from a man who
built it on orphans’ property.
d. Bava Kama 98h: Rafram exacted amount from burned loan document.
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e. Bava Kama 96b: Man stole oxen. plowed, then returned them - R.
Nachman charged him the amount he gained in improvement of his land.
f. Bava Kama 96b: Man borrowed an ax and it broke — Rava exempts if
others can testity that he used it normally.
g. Bava Kama 84a: An ox chewed off child’s hand — assess like a slave even
though it is outside of [srael.
h. Bava Kama 15b: Dog that ate a sheep — don"t collect in Babylonia — but
there are ways for the parties to collect.
i. The Rashba closes this section by saying that for damages inflicted on one
person by another or by an animal on a person. we do not adjudicate.
11. Humiliation of his fellow
a. Bava Kama 5a: Humiliation is compensatory and taught as primary
damages — but it seems only in Israel.
i. Bava Kama 27b: R. Nachman was mad at R. Hisda for collecting
penalties in Babylonia.
12. Custom in yeshivot in Babylonia to excommunicate a person until he settles.
13. Final ruling : Excommunicate him until he settles. no beif din involvement.
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Translation: Rashba Responsum: HuMeyuchasot L 'Rambun §240

Question: '’

Reuven. who disgraced and blasphemed the [communal] appointees who imposed a lien
as to [money or property] on him. and raised his voice in the streets before the Gentiles.
saying that Jews were transgressing the King's decree and lending more than his (the
King's) command. As to this case. you brought forth that it is necessary to punish him.
even outside of the parameters of the law. like that [case] in Ch. Nigmar HaDin
(Sanhedrin 58b) in which R. Huna ruled to cut off the hand (of a man who is accustomed
to hitting people):” and from the case of Shimon ben Shetach (Sanhedrin 45b);” and in

Ch. ¥ 'Eilu M ‘galchin (Moed Katan 16a).”

Answer:

As to this case you do not need [a proof]. for we strike and punish even outside of the
[parameters of the] law, as it is brought in Ch. Z¢ Borer (Sanhedrin 27a) in which Bar
Hama kills someone. and they said: “For one who takes a life, take his eye.” [This is the

case] even though we do not adjudicate capital cases outside of the land of Israel.

! The Rashba’s answer to this question reveals that part of the text of the origina! inquiry is missing. The
Rabbi refers throughout the responsum to Talmudic citations that the questioner raised in the original
inquiry.

" See Chapter Two, p. 36

7 Here we find a mishnah about capital punishment regarding whether a corpse should be hung after it has
been stoned. R. Eliezer relates that in one day Shimon ben Shetach hung eighty women in Ashkelon. The
Sages reply that he did in fact do this. but that in normal circumstances a court cannot judge even two
criminal cases on the same day. Clearly this was an extra legal measure brought forth by Shimon ben
Shetach. Rashi explains that it was done to create a warning against the practice of witchcraft that had
become widespread.

™ ~From where do we know that we {the court] may, [at our discretion], contend [with disobedient
individuals] and curse and strike [them]. and tear out their hair and compel them to swear that they will not
repeat their transgressions in the future? For it is written. “So | contended with them and | cursed them. [
beat some of their men and tore their hair out. I placed them under oath.’(Nehemiah 13:23)"
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And we say in the first chapter of Kiddushin (28a): one who calls his fellow. “slave.” will
be excommunicated; “mamzer ", will be given 40 lashes. And we say (in Kiddushin 81a)
to give lashes in the case in which something “doesn’t sound good™ and to one who
disrespects the messenger of the court. (Kiddushin 12b). And regarding one who is
suspected of sexual transgressions. we say. “he is whiplashed.” And [this whiplashing] is
the rabbinic [category] of giving lashes for rebellion. As we learn there: (Sanhedrin 26b)
“Answer. Master. 40 lashes on his shoulder. and he is kosher?!”™ Rashi explains that “he
is deserving of the lashes even though there was no warning to tetl him (what he was
doing). He is lashed because it ‘doesn’t sound good.”” And he can even be lashed for
[transgressing] a rabbinic commandment up until the point of death. Just as it is said in
(Ketubot 86a). “When does this apply? For negative mitzvot. But for positive mitzvot,
such as building a sukkah or [holding] the lulav, if he doesn’t [do them]. strike him until
the point of death. And similarly for one who does not want to pay the debt of his [dead]

father [for which] he is obligated. according to the opinion of Rabbeinu Hananel, z "'/.

This one [Reuven] who disgraced and blasphemed those who seized [money or property
from him]. even though they afflicted him. he [still] did not act in accordance with the
law. For as we say in the first chapter of Gittin (7a):

“Mar Ukva sent [a question] to R. Eleazar: “[There are those] people who attack
me, and | have it within my power to hand them over to the Empire. What is {the
law]?" [R. Eleazar] scored lines [on paper] and wrote to {Mar Ukva]: 'l resolved |
would watch my step lest I offend by my speech: I would keep my mouth
muzzled while the wicked man was in my presence.” (Psalms 39:2) [Mar Ukva]
sent to [R. Eleazar]: 'But they torment me greatly and I will not be able to
withstand their [attacks].” He sent to [Mar Ukva): *Wait silently for the Lord and
long for Him.” (Psalms 37:7).”
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We hear trom this that even where there is affliction, it is forbidden to inform on a Jew to
the Empire, neither for his body or his money. as the Rif. z "/, wrote [in his commentary]

on the latter chapter HaGozel.”

And the law of the informer is given over’® into our hands. even in the Diaspora.”” And
despite that. it is forbidden to destroy [the informer’s property] actively. regardless of the
fact that R. Huna and R. Yehuda disputed regarding the money of an informer (Bava
Kama 119a). as to whether it is permitted to actively destroy his property. There is one
who says it is permitted to destroy it. but we hold according to the one who said it is
forbidden. And the proof is from that which we learned in Ch. HaKones Tzon Ladir
{Bava Kama 62a):
[Amemar inquired]: “Did the Rabbis apply ‘the remedy for the victim of a theft
(takkanat nigzal)’ in the case of an informer, or not? And this surely came like
the one who said it was forbidden since the issue was unresolved. reiku.
And despite the fact that his body is permitted [to the court for punishment. his] money is
forbidden, for the reason that perhaps he will have a worthy offspring, for ‘He [the rasha

(the evil one)] may lay it up. but the righteous will wear it. [and the innocent will share

the silver.]”™ (Job 27:17).

Thus the Rif. z"/. and Rabbeinu Hananel. z"/. rule, indeed. that he is called a rasha.

evildoer, and invalidated to give testimony.

5 Bava Kama 43b, in the Rif's pages.

" The Rashba makes use of a clever word-play here with the Hebrew words for “informer™ and “given
over™: “din masor masur b'yadeinu®

" The term “Diaspora™ is, of course, laden with many implications in modern discourse in relation to the
modern settiement of Israel. Here [ use it simply as a synonym for “outside of the Land of Israel.”
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As they wrote in the name of Rav Paltoi Gaon.” the head of the Yeshiva, an informer is
invalid to give testimony. And it is not necessary to say this about a full and well-known
informer (masor gamur u'mfursam). Rather, even a person who quarreled with his
fellow and says. "I am leaving and going to inform about [your] money.” Since he has
been so brazen in public, he is considered as a rashu and invalid for testimony. and the
law is the same for oaths. Thus the law was decided in the two yeshivot for one who
hands over [Jewish property] to a person who obtains property by force [an “anus™ or

“compeller™].

And if this is so, we should not believe him in what he said. that they transgressed the
command by lending more than what was written in the document. for he was invalid to
give testimony. It is permitted to kill an informer. even in the Diaspora if they warned

him. and if our hands have power over him, like in Castile.

[And this is] just like [an incident] in HaGozel Batra (Bava Kama 117a). [There was a
certain man who wished to show his fellow’s straw (to the officers of the king). He came
before Rav. Rav said to him: Do not show it and do not show it! He said to Rav]: [ will
show it and [ will show it! Rav Kahana was sitting before Rav. [Upon hearing the

informer’s reply] he dislocated his neck from its place [thus killing him].”

7 Rabbi Paltoi bar Abbaye. Gaon of Pumbedita from 842-857.

™ It is unclear if this man was well known as an informer or if the Rashba just makes him out to be for the
purposes of this case. The Schottenstein {Art Scroll) footnote on the sugya refers to another of the
Rashba’s responsa (Vol. 3. §367) and says. “Rashba explains that although the man had no previous record

51




With respect to what situation was this said? When they warned him and said that he

should not inform and he continued in his evil ways and hardened his face to [continue
to] inform. in this manner. he did not do an action. But if he already intormed. do not kill
him. Thus the Rambam. z "/, wrote (Hilchot Hovel u'Mazik 8:11): ~If the informer
schemed to inform, it appears to me that it is forbidden to kill him. unless he has made it
an established pattern to inform. In the cities of the West [Spain] it is the custom to kill

the informers.™*

And with regard to the payments of which you spoke, there are many sides and [ must
speak at length. First, you must know why he is exempt if it a case of garma and liable if

it is a case of dina d ‘garmi, and what the difference is between the two.'

Know that there are the four main categories of the laws of damages. said in four terms,
and their laws. In my opinion, there are really only two. These are dina d'garmi and

garma b 'nizikin. The law of the two others are included under these categories, which

of informing. his emphatic. disrespectful rejection of Rav’s warning was proof positive that he would not
hesitate to carry out his threat.” (Bava Kama i17a. footnote #30)

* Later manuscripts replace the word vehareg (will be killed) with yeanesh (will be punished). The ruling
of the Shulchan Aruch (Hoshen Mishpat 388:11, 15) reflects the harsher ruling of killing the well known
informer. This first came to my attention in reading the footnote of the Touger edition of the Aishneh
Torah (Hil. Chovel u'Mazik 8:11, p. 497, footnote #38). In later research. | found that the standard edition
of the Mishneh Torah does use the word yeanesh, while the Yemenite manuscript (Machon Mishnat
HaRambam. Jerusalem 5754) uses the word yehareg. Presumably, the Yemenite edition was not affected
by the censorship of Christian Europe and maintained the original language.

1 Most commentators on the Talmud and the codifiers of Jewish law distinguish between cases of garma
and dina d'garmi. The former are definitely not subject to payment in court, whereas in the later case (d/inu
d’garmi) there is a controversy among tannaim as to whether a court imposes payment for damages.

{From Frank. Yitzhak. The Practical Talmud Dictionary. (Jerusalem: Ariel United Israel Institutes. 1991).
p. 64}




are something that causes [damage to someone’s] money and one who damages his

fellow’s lien.

Dina d’'garmi is when someone does something to the physical substance of a thing such
as [the case of] one who has sent a dinar (Bava Kama 100a). [Resh Lakish showed a
dinar to R. Eleazar]. R. Eleazar said: “It is good.” Resh Lakish said to him. ~See, | am
relying on you.” Alternatively, [dina d 'garmi] is if someone burned a document of his
fellow and he lost his lien (Bava Kama 98b). And similarly [dina d 'garmi] applies if [a
creditor] sells a promissory note to his fellow and [the creditor] then waived [the debtor’s
repayment of the debt]. (Keutbot 86a). As to all ot these we say that one who
adjudicates dina d 'garmi will collect as to that like a beam fit for decorative moldings
(Bava Kama 98b).3? And similarly, the vineyard wall that was breached. That occurred
through his doing. for he had to [build a] fence and he did not. [causing his] fellow’s
money to be forbidden. He is liable because of dina d'garmi. as we said (Bava Kama
100a-b): “If a wall of a vineyard was breached, [the owner of the field] says to [the
owner of the vineyard. *Wall up the breach.” If [after it was repaired] it was breached
[again]. he says to him. “Wall up the breach.” If [the owner of the vineyard] abandoned
[the breach in the wall] and did not wall it up, he has therefore rendered [the grain] unfit
and is responsible for any loss [incurred by the owner of the grain]. We stand with R.

Meir who adjudicates dina d 'garmi.”

%2 Meaning from the best property that he owns,



The second [case] is garma b 'nizikin. They said in Ch. Lo yachpor (Bava Batra 22b) he
is exempt.*> And this [garma] is that one who does anything to the physical thing.
neither he nor his property, like one who props up a ladder and a marten climbs up it to
the dovecote of his friend. but not when [the ladder] is at rest. Or else. the “crowing™ of
R. Yoset™ As to these [sorts of cases]. they are exempt (parur) but also forbidden

(asur). He calls this causative damage gurma — asur.

Included in this category is what they said at the beginning of Ch. HuKones (Bava Kama
55b): It was taught in a baraita: R. Yehoshua says: There are four cases [of monetary
loss] for which the perpetrator is not liable under the laws of man. but he is liable under
the laws of heaven. They are: One who breaches a wall before his fellow’s animal: one
who bends his fellow's standing grain toward a fire: one who hires a false witness to
testify; and one who knows testimony [beneficial] to his feHow but does not testify on his
behalf. And included within this category are things that cause the outlay of money, that
our rabbis exempted in Ch. Merubeh (Bava Kama 74b. 71b)* and Ch. Shvuat HaEidut
(Shvuot 33a).*® And this is the third [case] that is included in the category of guarma

b 'nizikin.

%' This sugya of Bava Batra is about placing a ladder four amot away from a neighbor’s dovecote. If one’s
neighbor has a dovecote near the wall that divides their properties. one may not prop up a ladder on his side
of the wall within four amor of the dovecote. lest a marten jump into the dovecote and kill the doves.
{Rashi)

¥ Here the Gemara relates an incident about R. Yosef: “Rav Yosef had these small [date] palms that
bloodletters would come and sit under [while they drew blood]. Now. crows would come and consume the
blood. and would fly up onto the palms and ruin the dates.”

** This sugya focuses on the ruling that no payment is made for a consecrated animal for which he bears
responsibility.

% Here. one who admits guilt in 2 penalty case is not liable for damages.



The tfourth [case] is one of damaging his fellow’s lien. According to the opinion of the
Rif. = "/. he is exempt. And according to the opinion of the Tosafor (Gittin 41a) and the
Rabad. z 1. in his commentaries (Bava Kama 100a). he is liable. And their words make
sense from that which is taught in a mishnah in Ch. Ha Maniach et HuKad (Bava Kama
33b):

“The Rabbis taught in a baraita: [Concerning] an ox that is a tam that did
damage: [If] before the owner stood [before the court] for judgment. he sold it - it
is sold. If he consecrated it, it is consecrated. [f he slaughtered it or gave it away
as a gift. what he has done is done. R. Shizvi said. "[The baraita’s ruling] is
necessary only in regard to the depreciation caused by nevela™®’. R. Huna. son of
R. Yehoshua. said. "This tells us that one who damages his fellows lien is not
liable.”

The gemara asks: Isn’t this obvious?

And we resolve: What would you have said: [in the case of slaughtering the ox,
that the slaughterer is exempt]. he can say to the lien holder. I did not deprive
you of anything at all.” For he can say to him. 'I took mere wind away from you.’

The gemara asks: Hasn’t Rabbah already said this? *One who burns his fellow’s
documents is not liable.’

The gemara answers: What would you have said: that it is only there [in the case
of one who burns his fellow’s documents, that he is exempt] because he can say to
the owner. *1 burned a mere paper of yours. [which contained evidence of the lien.
but did not touch the property itself.]” But in a case where one dug pits. trenches
or vaults. he should be liable. [Rav Huna] teaches us that one who digs trenches
and vaults is exempt.”

Consequently, we can derive that one who damages his fellow’s lien is like one who
burns [his fellow’s] documents. And one who burns his documents. it has been

established in Ch. HuGozel Kuma (Bava Kama 98b) that he is liable.

And even though it is a difference of opinion in Ch. HuaSholeach (Gittin 40b-41a)
regarding a slave whose master designated him as an aporiki®® to another [his creditor]

and then emancipated him, Rabbi Shimon ben Gamliel {RaSHBaG} makes him liable

%" The Talmud text says shechita - slaughtering
RY . .
A pledge or property placed under obligation.




and the Sages exempted [him]. which is the case of one who damages his fellow’s lien.
Here the halakha follows the Rashbag (that he is liable), for we rule in Ch. HuKorev
(Ketubbot 86a) and Ch. HuGozel (Bava Kama 98b.100a). like the one who adjudicates
dina d’garmi. The one who damages his fellow’s lien is even a stronger case than this

and is liable. just as I brought forth [in the example in Ch.] HuManiach et HuKud.

Regarding one who informs on his fellow’s money under duress. there are differing
opinions. The Geonim agree that whether he is forced to show or forced to bring [the
money]. [he is exempt.]** And the Rif. = "/. wrote that anyone who handled the money
physically is liable. Any case in which the anas could not take it except by this one’s
hand. for he showed him the way. [he is liable] because he is like someone who saves his
own money by means of his fellow’s. And the words that the Rabad, z /. wrote are
compelling, that if he was forced through a compulsion of money to bring [the money to
the anas] and he brings it. then he is liable because he saved his own money by means of
his fellow’s. And this is the baraita: If an extortionist said to someone. “Extend to me
this bundle of straw or extend to me this cluster of grapes. and he extended it, then he is
liable.” (Bava Kama 117a-b) But one who is threatened with violence and brings the

money. he is exempt. For this is like the silver cup of R. Ashi. (Bava Kama 117b)"

% Rashba Responsa HaAfeyuchasot L'Rambam. Kafah edition. in footnote #63

™ A case in which a man was made custodian of a silver cup. Robbers came upon him and he gave them
the cup to save his life. He came to be judged regarding his liability for payment. Rabbah exempted him.
R. Ashi explains this rationale: “[f the custodian is a wealthy man. [we assume that] the thieves came with
him in mind [and he is liable to pay}. If. however. he is not [a wealthy man]. [we assume that] the thieves
came with the silver cup in mind [and he is not liable to pay].
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Now. | rcturn to the case that is betore us and say that the maishin in this case is exempt
from the laws of man if he himselt did not say it to the minister. despite the fact that he is
liable according to the laws of heaven. if in fact a financial loss comes to his fellow
because of his words. This is because he himself is not the speaker of the information.
and behold. this is less [legally compeiling] than placing a lion down before his fellow’s
beast. in which case the person does not actually cause damage [to the beast]. And if the
lion did damage. the one who lay him down is exempt, but we punish him first and then
excommunicate him until we receive from him the payment for the damage that was
caused by his action, just like that case in Ch. HaGozel Batra (Bava Kama 114a).”!
“Rav Ashi said. ‘This Jew who sold an idolater land that boarders on [land
belonging to] his fellow Jew. we excommunicate him.” What is the reason? If
you say it is because [he violated] ‘the law of the adjoining property owner.” but
master has said, ‘It one buys from an idolater or sells to an idolater. the sale is not
subject to “the law of the adjoining property owner,”™ Rather, [the reason is] that
he [the owner of the adjacent property] can say to him [the seller], "You have

placed a lion at my boarder.” [Therefore]. we excommunicate him [the seller]
until he accepts upon himself any harm that might result from the new owner.™

And from the fact that we excommunicate him from the get-go. hear from this that if he
did damage before he accepted it on himself. he is exempt. And thus did the Rabad. ="/,
write. And even though case of the actual informer is worse [than lying a lion down] and

he transgresses with his words. and. ~A dullard vents all his rage."*

Now [ return to what you said that the “mumbling of the lips™ is an action as is learned
from the case of R. Yohanan. (Bava Metzia 90b) This is when an action is done through

his speech, like that which we said in Ch. HuSocher et HaPoalim (Bava Metzia 90b), that

’I A case of a Jew being excommunicated for harming another Jew.
% Proverbs 29:11. The Rashba is making the point here that even though the case of an actual informer
(masor gamur) is more serious, the same principle can be applied in this case.
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by means of the voice. the cow tramples. But whatever does not come to the point of

being an action. [he is not liable].

Know from that which we said in Shvuot (21a): R. Idi bar Avin said in the name of [R.
Amram who said in the name of R. Yitzhak who said in the name of] R. Yochanan: [R.
Yehudah said in the name of R. Yossi HaGlili. “[Concerning] all prohibitions in the
Torah: A prohibition that involves an action is subject to lashes and a prohibition that
does not involve an action is not subject to lashes — except for one who takes an oath. one
who substitutes [an animal for a sacrificial animal]. and one who curses his fellow with
the Name of God.” Consequently. substitution and cursing are considered a “prohibition
that does not involve action™ even though there is mumbling of the lips. And if so. Rabbi

Yohanan disagrees with himself: [but] rather. it is as we said.

And if you should say that here the substitution comes to an action. like it says in
Temurah 3b: “Said R. Yohanan to the tanna: *Do not repeat the language, “And one who
effects an act of substitution.” because by his very act of speech he has done a deed.”
And the one who takes an oath as well. it is established [that the oath is like an action. as

in the phrase] I [swear that I ate]" and [he] did not eat.”

According to the explanation of Rashi. z"7 in the Ch. Arba Mitot (Sanhedrin 65b): “R.
Zeira challenged this [with the following Baraita]: Excluded are zommemin witnesses,

because their sin involves no action. And it was resolved: [But why does their (speaking)

% Sh*vuot 21b
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not constitute action? Their sin is not committed in their heart, but with their lips. Rava
said]: zommemin witnesses are different because their sin is in their voice [and sounding

one's voice does not constitute action).

The Rabbi [Rashi]. = "/. explains that the principle aspect of their liability is that they
cause their voice to be heard before a court. And question is raised: Isn’t voice an action

to R. Yohananm. etc.. zomemmin witnesses are difterent. etc.

The Tosafot raised a difficulty with this. and in the end. the point is that there is someone
who said. “ayeh™ and really said. I am like him.” [Saying “aveh™ is only using the
voice, without really doing anything with the organs of speech (Rif)] He is kosher [for
testifying] in capital and monetary cases. Therefore. at times he makes himself liable
without moving his lips. for if one gave testimony and they afterwards said to the second
[witness]. Do you speak like him?" and he says. “ayeh.” he is liable. Even though this is
a moving of the lips, it is not considered an action since he cannot be liable without an
action. And this is if he informs and they say to his fellow. **Are you are like him?" [and

he says “ayeh”]. behold, this [the one who said “ayeh”] is an informer.

[Regarding] what you said that he behaved insolently towards the tax collectors who are
old and honorable. We learn in the Yerushaimi [Bava Kama 8:6]: “R. Qarni taught.
‘[The fine for kicking] with the foot is one sela. for kneeing. three. for a hard blow with
the fist, fifteen selas.” Someone taught in the name of Reish Lakish. *He who humiliates

a sage pays him the full compensation to be paid for his humiliation.” Someone lost his
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temper with R. Judah b. Hanina. The case came before Reish Lakish. He imposed on

him a fine of a litra of gold.”

The Rif. ="/, brings this example in trom Ch. Hallove! [Bava Kama 32b]. Know that
there are many arguments and not all of the fines are collected. and I will write to you
some evidence. from the beginning ot Sanhedrin [2b-3a]. The plain sense is that we do

not rule in cases of robbery and injury in Babylonia because we require mumchin.”*

In Ch. HaMigaruaish [Gittin 88b]: “[Abaye] said to him. "But we are lay people”... [Rav
Yosef] said to [Abaye]. *We are carrying out the charge of [the ordained sages of Eretz
Yisrael] just as we do in [monetary cases involving] admissions and loans.” He said to
him. *If it is so [that we act on behalf of the ordained sages of Israel. let us judge cases
involving theft and personal injury as well]. When are we empowered to carry out their
charge?” *Only in a matter that is commonplace [such as a loan or divorce]. However. in
a matter that is not commonplace [such as theft or personal injury] we are not empowered

to carry out their charge.™™

We must be very precise. for we found that they used to adjudicate [thefts and private
injury] in Babylonia. In Ch. Keitzad [Bava Kama 21a]: “There was a man who built a

mansion on a dump site owned by orphans. Rav Nachman took his mansion from him.”

" A term used in the Bavli to mean 1) experts; or 2) scholars ordained in the direct line of the Land of
Israel. Here the Rashba refers to the later.




In Ch. HaGozel Kama [Bava Kama 98b]: “There was an incident {involving the burning
of a loan document]. Rafram pressured Rav Ashi and exacted for the [burning of the]
loan document {the amount written in it from his most superior properties] like the beam

fit for decorative moldings.™

It is also mentioned [Bava Kama 96b): “There was a certain person who stole a pair of
oxen from his fellow. He went and plowed with them and seeded with them. In the end
he returned the oxen to the owner. He came before R. Nachman [to be judged]. R.
Nachman said to them. "Go appraise the improvement [to his land] that he improved

fwith the oxen].”™

Also, in Ch. HaShoel [Bava Metzia 96b]: “There was a certain man who borrowed an ax
from his fellow. [While the borrower was using it] the ax broke. The borrower came
before Rava [for judgment]. [Rava] told him. *Go and bring witnesses [who can testify]

that you did not deviate [from the stipulated work] and you will be exempted.™

There are those [7osafor] who say that all of these [cases occurred in the situation in
which the injured party] seized [property from the injurer in compensation]. This is
proven in Ch. HaHovel [Bava Kama 84a]: “There once was an ox that chewed off the
hand of a child. The case came before Rava. He said [to the parties]: “Go assess [the
child] like a slave.”” They said to [Rava). ‘But isn’t Master the one who said that in any

[case where] one is assessed like a slave. we do not collect for it in Babylonia?” Rava

% The owner of the ox would then pay half of the damages.




said to them. *[This assessment] is needed only if [the victim] seized [the owner’s

property].”*

And in Ch. Keitzad {Arba 'ah Avot} [Bava Kama 15b]. A case of a dog that ate sheep...
it is the case of unusual [damage — for which one only pays half] and we don’t collect it
in Babylonia... [These are ways in which the damaged party can collect /2 damages]: If
the damaged party seized [property form the owner of the dog] we do not take it away
from him.” Indeed. for the damages of man to man and man to ox. we do not adjudicate

in Babylonia, as it is written in Ch. HaHovel.

Regarding the matter of embarrassing his fellow. we have to be exact. For in the
beginning of Bava Kama [5a]. we read that humiliation and depreciation are
compensatory in nature and should be taught as primary damages. And in the beginning
of Ch. HuManiach [Bava Kama 27b] we said. “Rav Hisda sent [the following inquiry] to
R. Nachman: ‘[The sages] said the payment (for striking someone) with a knee is three
(selaim). for a kick - five. and for [striking with a donkey"s saddle] — thirteen. But what
is the payment for the handle of a shovel or the blade of a shovel?” R. Nachman replied.

“Hisda! Hisda! Are you collecting penalties in Babylonia?!™™

It seems to me that there this humiliation was not “common.” This is to say that
something was not common like a finc. you [R. Hisda] are collecting in Babylonia. But

with humiliation. which is common. we collect. It is possible that this is the opinion that

% Or. as Rashi explains it, if the injured party should in the future seize property. he will be allowed to keep
it.




the Rif who brought forth [an example] from Ch.HaHovel from the Yerushalmi, in which

there was a man who boxed his fellow's ears [and subsequently had to pay a fine of a

Tyrian maneh].

And even as to a matter that we don’t adjudicate in Babylonia, the Rif, z /. wrote in Ch.
HaHovel that it was the custom of the two yeshivor [in Babylonia] to excommunicate a
person until he settles with the litigant. And when he [the party paying the fine] gave him
a measure. he saw [as appropriate} that he released him [from his excommunication]

immediately. whether or not the other party was appeased.

And in a responsum of Rav Shalom [Gaon]. [it says that we] excommunicate him until he
settles. without any beir din [involved). for this is the practice of the two yeshivot.

Peace be upon you forever.
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Categories of violence

The case of Reuven is interesting because the Rashba is never comfortable calling him an
informer. especially not a well-known informer (masor gumur).  For certainly the
evidence shows that Reuven cannot be classified as an informer; rather his actions show
that he was someone who ran off at the mouth. Instead. the Rashba seems to focus his
responsum on punishing Reuven according to the appropriate category for which he has
committed a crime. An interesting categorization of violent crime in Jewish law
developed by Stephen Passamaneck serves as a helpful lens through which to view the
Rashba’s decision-making process. Passamaneck devotes an article in The Jewish Law
Annual to the taxonomy of Jewish law on issues of physical violence.”’”  Using the
Shulhan Arukh as his primary text, Passamaneck presents a paradigm of five categories of
violence “based upon the attitude which the law takes toward them.™® His five
categories are: 1) Assault; 2) Battery: 3) Legitimate acts of self-defense: 4) Rodef. a

pursuer intent on murder: and 5) Moser. an informer.

The category of assault is limited to threats of violence. without actual physical battery.
Passamaneck defines assault as **a menace or threat of violence. which places a person in
fear of bodily harm. provided that there appears to be a clear intent and ability for the
assaulter to carry through with his threat.”™ The reaction to the law toward acts of
assault is a declaration of their wickedness and reprehensibility. Passamaneck presents

here some of the same rabbinic texts as the Rashba regarding punishment for such an

%7 passamaneck. Stephen M., “Aspects of Physical Violence Against Persons in Karo's Shuthan Arukh,”
The Jewish Law Annual, Vol. 9. (1991): pp. 5-106.

% Ibid. p. 10.

? Ibid, p. 14.
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assailant. For example. he brings in Rav Huna's instruction to cut oft the hand of an
assailant (Sanhedrin 38b) who raises his hand against another. He also raises the
classification of assault as punishable under the laws of heaven. but not under human law.
There are a number of situations in the Talmud in which a person is declared exempt
from human punishment. vet guilty under divine law. This rule generally applies in cases
of indirect harm or injury.

“There are some assaults. which are held to be punishable under the laws of
heaven: the human court is not charged to impose a penalty. There are two
Talmudic examples of such assaults: first. one person shouts into the ear of
another person. thus causing deafness or one person frightens another (by a shout
or by some other means) so that the other person sutfers illness or injury thereby.
These arts are clearly assaultive and they are intentional. just like the act of
raising one's hand against another. These acts involve no physical contact with
the victim — only a frightening sound or shout or an act to which the victim reacts
in terror... The assaulter may reasonable claim that he never intended to injure
the person... In the case of deafness as a result of the shout. harm was caused,
but. one may reasonably argue. harm was not really intended... Yet injury was
done. harm did follow. indirectly or without physical contact. and that harm was
reserved by the rabbis for redress by divine punishment; the assaulter is culpable
under divine law apparently because the necessary intent to injure is not readily
evident — but the assaulter is guilty nonetheless.™'"

Passamaneck’s second category is that of battery. This he defines as “the intentional and

unlawful touching or striking of another. battery with injury. mayhem. defined as

intentionally injuring another so severely that the person is unable to defend himself, and

“190 " Within the category of battery. however. are

homicide. unlawful killing.
subcategories requiring different levels of corresponding punishment. Briefly. the first is

the least severe. punishable by flogging: the second is for minor injury. degradation. and

pain. punishable by fines: the third is battery with injury. and the fourth. mayhem.

"% tbid, pp. 15-16
" 1bid. p. 19




The second degree of battery. of "minor injury. degradation. and pain.” is punishable by
the levving of fines or “kenasot.” These fines cause a problem in practice within
Diaspora communities. as only rabbis ordained in the Land of Israel are allowed to levy
these fines. For the Rashba. this is a major challenge in this responsum because he is
taced with the difficulty of punishing Reuven with penalties specifically prohibited tor
use outside ot the Land of Israel. However. the maintenance of public order required that
rabbis deal with the situations of battery within their communities. even while looking the
other way at Talmudic infringements. It was held that the rabbinical court had the
power to impose criminal penalties. i.e.. tines. on an emergency basis in order to curb
criminal outrages against a person. This power was held to apply even though the
evidence in the mater did not satisfy the classic Talmudic rules of evidence.”'”? At the
same time. however. it scems that the Rashba is willing in this responsum to admit to the
possibility that his reasoning goes beyond the standard Talmudic rules of evidence, but
does show by showing that the Talmud itself gives support for the permissibility of
exceptions to the standards of the law. His long list near the end of the responsum of
incidents of exceptions in levying fines for crimes committed outside of the Land of
Israel is a sort of intertextual gleaning which provides evidence of the permissibility of
exceptional circumstance to allow for the levying of these fines. Within the Talmud's
flexibility for the necessary changes to the law. the Rashba finds permission for his own

openness in creating a solution to the problem presented in the responsum.

Passamaneck’s third category of violence — self-defense. in which a Jew has the well-

established right to use violence under proper circumstances — does not have much

"7 Ihid. pp. 22-23
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applicability here in the Rashba responsum. However. the fourth and fitth categories do
apply directly to the issues presented by the Rashba. The fourth category is that of the
rodef. or pursuer. who is intent on murder. Here we find a more proactive form of
violence. as opposed to the reactive method of self-defense (from the previous category
of violence) in which the perpetrator is the one who initiates the violence. With a rodef,
it is permissible for the victim to anticipate the action of the pursuer and be the first to
strike against him. “Reactive violence need not be reaction to physical violence: it may

also be reaction to a situation or circumstance that in the event appears to call for

violence as the only effective means of preventing or terminating some unlawful act.”'*

The difterence. however. between the case of a rodef and a moser (an informer) is that
the preventative nature of the violence in the case of a rodef is in order to prevent
problems internally within the Jewish community. and with a moser, it is to prevent
outside interference from the non-Jewish community into the Jewish community itself.
“[The informer] appears to stand ready to summon the forces of gentile authority, and
thus to expose all Jews in the community to danger that could be potentially disastrous to

the unity and peace of his follows.™'™

Another difference between the category of
informer and the other four categories of violence is that for the case of the informer,
mere intent is enough to allow the community to use force against him. even without

having actually committed the deed.

The Rashba. of course. does not make any specific difterentiation within this responsum

between Passamaneck’s modern notions of five categories of violence. However, it is

' Ihid. p. 65
'™ Ibid. p. 68




clear from his use of Talmudic and codes sources that he is quite conscious of a
difterential in the degree of violence and applicable punishment allowed in various
circumstances. It is quite possible that his hesitation in classifying Reuven as a true
moser stems trom this understanding of a stratification of violence within Jewish law.
The focus on battery and its related fines (kenasot). on the ~lighter” end of the spectrum
of violence. is perhaps a step in the direction away from the category of moser. Also
worth noting is that the Rashba does not make any mention of the category of rodef. We

will see how the Rosh used the concept of rodefin his ruling in the next chapter.

Phenomenon of “Exempt under laws of man. liable under laws of heaven™

One of the most fascinating aspects of the Rashba’s argumentation in this responsum is
his use of the Talmudic dictum “patur midine adum. vehayav bedine shamayim — one
who is exempt from human punishment yet culpable under Divine law.” Taken from
Bava Kama 55b-56a. it is a phrase explained in a baraita for which there are four
situations in which a person is liable under the laws of Heaven. but not under the standard
laws of man.'” It is an interesting compromise position for the Rashba to take. Here he
finds a Talmudic situation in which someone can be punished. even if he has not

technically transgressed the law.

Passamanek devotes a separate article to this very phrase.

“Divine justice. for the rabbis. was not some vague and remote realm. Divine
justice was an ever-present factor in all human affairs. These acts. unpunishable

15 These situations include: One who breaches a wall before his fellow's animal: one who bends his
fellows standing grain toward a fire: one who hires a false witness to testify: and one who knows testimony
[beneficial] to his fellow but does not testify on his behalf.
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under human law. were tor all that. no less prohibited. no less wrong. and no less
sinful. But they had to be so labeled as more than merely wrongful. and they
were: the oftender was guilty under Divine law. The rabbis. so to speak.
presumed these oftences as part of some divine law code and took it upon
themselves to speak of guilt for those who committed them. The acts were no
doubt also held punishable as sins under divine law: but the harm was after all
done on earth. between one human being and another: and the human court did
not allow itself to be frustrated in its tasks of dispensing justice on earth. Thus the
rabbis. faced with an oftence committed at one remove. invoke a punishment at
one remove. Just as the offender had created conditions almost certain to cause
hurt. so too the rabbis created a situation in which the offender stood as guilty -
vet punishment would come at a remove from the court itself. it would be. so to
speak. indirect. even as the damage cause by indirection.™'"

"7 on the sugya.

Bernard Jackson takes a different approach to the subject in his article
Bava Kama 55b). He deals specifically with one of R. Joshua b. Hananiah's categories of
one who is exempt under the laws of man. yet liable by the laws of heaven: the person
who breaches a wall before his fellow’s animal. He rejects the idea that this liability
under the divine law is strictly because of a rabbinic decree of moral guilt. He mentions
that a literary analysis of the chapter reveals that there are different versions of the
formula “parur midine adam, vehayav bedine shamayim.” “The Talmudic sugya in
which the baraita is found adds further cases. and considers objections of two kinds —
that the offender should have been liable by the laws of man, and. contrariwise. that he
should have been exempt even by the laws of heaven.™'"®

It remains to consider why the fence-breaker. exempt as he was by human law,
was threatened with divine judgment., The simple answer. that the threat of divine
punishment if the offender did not pay up simply reflects his moral guilt, is not

entirely satisfactory. Whatever the later situation. the tannaitic sources are careful
in their use of the concept of divine justice. It was applied sparingly. and was not

1% passamaneck. Stephen M. Jewish Law Annual Vol. 8 ~“Man Proposes Heaven Disposes.™ p. 97. 1989
17 Jackson. Bernard S. “The Fence-Breaker and the uctio de pustu pecoris in Early Jewish Law.” Journal
of Jewish Studies Vol. 25, (1974): pp. 123-136.

198 1bid. p. 123.
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yet given the function of a residual sanction wherever human justice was, for

some reason or other. barred.”'"
It seems that Passamanek’s theory holds more closely to the Rashba’s situation than
Jackson’s article. Although the Rashba is all together caretul in his adjudication. it does
seem that he is using the “Divine law code™ to speak of Reuven's guilt. He wants
Reuven to be punished for what he did. not because he wants to hold him to the true
standard of the law. but rather. because he wants to have some sort of authority to declare
his actions wrong. In addition. perhaps designating the jurisdiction outside of the hands
of men. and in the court of God. the Rashba is able to deal with the earthly issues
presented in the Talmud by which a rabbi ordained outside of the land of Israel is not
allowed to hand out a fine. Reuven will have to appease the officials, but his ultimate

punishment is in God's hands.

Talmudic argumentation in this responsum

This responsum is saturated with Talmudic sources used by the Rashba as proofs to back
up his argumentation. He is very thorough with his explanations and uses this responsum
as a teaching opportunity. moving well beyond a simple function of decision-making.
This pedagogical approach is most apparent in his extensive explanation of the concepts
of garma and dina d 'garmi during his discussion of liability for payments. He begins the
section about these damages with the following opening: “And with regard to the

payments of which you spoke, there are many sides and I must speak at length. First, you

' 1bid, pp. 134-135.
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must know why he is exempt if it a case of gurma and liable it it is a case of dina

d 'garmi. and what the difference is between the two.”

Garma is very indirect damage and is agreed upon by the rabbis that such adjudication is
not subject to payment in court. Whereas in cases of dina d ‘gurmi. there is a difterence
of opinion among the tanaim as to whether the court imposes payment. The term dina
d ‘'gurmi refers to various types of loss. other than direct damage to property. An example
that is used frequently in this responsum is that from Bava Kama 98b in which a
promissory note is burned and the only direct physical damage is to the paper — which
itselt is of minimal value, but the loss to the owner is the amount symbolized by that
note. Biblical law imposes no liability on the person who caused the harm to the note.
but rabbinic law generally declares the person liable. if the person is found liable for
such damages. then the compensation should be recovered from that person’s best

property — i.e.. *“a beam of wood used for decorative purposes.” (Ketubot 86a)

The Rashba brings up many cases in which the rabbis debate back and forth about
whether certain cases merit an adjudication of dina d’'garmi, thereby creating liability.
He combines the findings in the sugyos in which someone who burns documents is liable
(Bava Kama 98b) and the Rashbag’s ruling (whom the halkcha follows. even though the
sages exempt him) that one who damages his fellow’s lien is liable (Gittin 40b-41a).
This weaving together of the Talmudic sources is the means by which the Rashba

determines that indeed Reuven should be adjudicated as dina d 'garmi.
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It is within the context of his explanation of dina « ‘garmi that he introduces the concept
of being exempt under laws of man and liable under laws of heaven. It is as if he is
creating an intertextual web of proof. It shows a certain amount of flexibility on the part
of the Rashba and certainly a vein of creativity. to combine the flexibility inherent in the
rabbinic understanding of damages with his interpretation being liable under the laws of
heaven. Yet. at the same time. he is being rather conservative by adjudicating dina

d’gurmi in this case.

The responsum is bookended with a discussion regarding the ability to punish outside of
the land of Israel. Beginning and ending with the same concept is an effective rhetorical
device that the Rashba uses to provide a sense of completeness to his response.
Effectively. the major problem presented both by the questioner and the Talmudic texts
themselves is the permissibility of Diaspora courts to punish outside of the parameters of
the law. The first text that he introduces is Sanhedrin 27a. in which Bar Hama kills
someone and is punished. even though capital cases are not adjudicated outside of the

Land of Israel.

From the Bar Hama case. the Rashba makes the transition to a discussion of the severity
of the prohibition against informing. He uses both Talmudic and codes sources in order
to make this point. In regards to the laws of informers. he begins by giving proof (Bava

Kama 62a) to the invalidation of their testimony. Interestingly. he is careful to point out

that the property of the informer is not destroyed (Bava Kama 119a) for the sake of his




offspring. who still merit their inheritance.''’ He then continues to discuss the laws,
specifically as ruled in various codes. regarding capital punishment for informers. All of
these rulings are based upon Bava Kama 117a. in which Rav Kahana killed a man in
order to prevent him from showing his fellow’s straw to the officers of the king. It is
here that the Rashba makes a differential between one who is accustomed to informing (a
masor gamur) and one who is doing it for the first time. for it is forbidden to kill
someone who has not made it an established pattern to inform. However. he does take
note that it is the custom in Spain to kill informers. It is unclear whether this is an

unofficial nod to that practice.

Another of the Rashba’s rhetorical techniques in this responsum is the long list of
incidents in the Talmud in which the rabbis rule on cases of damages even while living in
Babylonia. This seems to be the manner in which he transitions from the issues of dina
d'garmi back into the possibilities of ruling cases outside of the parameters of the law,

beyond those who were ordained in the Land of Israel.

In the end. the Rashba’s decision is to excommunicate Reuven until he settles with the
litigant. Interestingly, he basis this decision upon the practice of the yeshivor in
Babylonia. This is an interesting admission that the practice of the Babylonian yeshivot
is paramount in halakha. It is also a statement on what practice is ultimately authoritative

for the Diaspora — the practice of Diaspora veshivot. As a respondent, it is especially

""® This concern for the offspring of the informer is also found in the Ritba's responsum (§131) in which

the Ritba pleads that the informer (Shaul) should not be excommunicated for the sake of his family. who
will then be unable to find any source of livelihood.
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notable. for he is linking himself to that line of succession. with the ability to create legal

precedent.

Finally. it is important to mention that the shear density of the responsum is a notable
phenomenon in itself. Why did the Rashba feel it was necessary to go into so much
detail in order to make his decision? On the one hand. it is possible that he felt that the
complexity of the situation required a thorough examination of the sources in order to
properly make a decision regarding Reuven. Yet. another posture is that his method was
an exercise of sorts. an attempt to sew together a Talmudic tapestry that would override
the difficulties presented by the limitations of Diaspora life. What is most interesting is
that no other responsum surveyed in research for this paper was nearly as detailed as this

responsum of the Rashba.
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Chapter Four — The Rosh: Responsum §17:6

L. Summary of the responsum
Il Translation of the responsum
111 Phenomenon of “Ta ‘asu K hokhmatchem”™

IV.  Rhetorical style of the responsum

V. Talmudic argumentation in this responsum

Summary of the responsum

The initial situation presented to the Rosh in this responsum is the divorce case of a man.
Abraham. whose wife wanted a divorce based upon her claim that she no longer desired
him. Town notables had made the decision to force Abraham to give her a get by means
of torture. but Abraham escaped from their hands. As the community chased after him
again. Abraham decided to catch this pursuer and stop the pursuit after him. In this
mission, the pursuer lost 14 gold coins. The Rosh is asked whether this man is obligated

to pay him [the pursuer] back the amount lost.

His answer to this question. interestingly. is not a direct solution to the payment ot the
lost money. Rather. it is a statement regarding the practice of allowing a woman to
divorce her husband solely for the reason that she no longer desires him. The Rosh is
firm in his disapproval of this practice and makes a note of his own decision in Castile
that, “from the day [ came to this land. 1 have prevented in all of Castile that any man

should be forced to divorce because his wife said that she no longer desires him.” He
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then defends the action that Abraham 100k to protect himself. for he was being punished

unfairly. outside of the parameters of the law.

Interestingly. the aforementioned situation of the divorce case seemingly has little to do
with a case of informing. However. the bulk of the responsum continues. as it were. as a
footnote regarding the character of this man. Abraham. Here. the Rosh divulges that
Abraham is a well-known informer in his town of Bejar. He is known to partake in such
disgraceful acts as “to cause loss and inform on the finances of the Jews to the idolaters.
to raise crosses in the sanctuaries of the king. and speak the words of [our] sages in
mockery and derision before the ignoramuses in order to putrefy the spiced oil of our
religion before the masses.” He expounds in the rest of the responsum about whether it is

permissible to kill such an informer.,

Using some Talmudic backing (Bava Kama 117a. Avodah Zara 26b) as well as historical
precedents brought from the regions of Germany and France, the Rosh answers that
indeed it is permissible to kill an informer. However. he continues. not only is it
permissible to kill the informer. but it is mandatory and someone who has the opportunity
to do so and does not has neglected to fulfill this mitzvah. Indeed. he continues to say
that the person who fails to kill the moser is then guilty of the sins that the moser
commits in the future. He encourages the community to adjudicate a death sentence if

the testimony supports such sentencing and in a situation in which there is not appropriate

testimony. he encourages the community to do whatever else is necessary, and according

to their own wisdom (ta ‘asu k 'hokhmatchem). in order to prevent future problems.




Translation: Rosh Responsum §17:6

You asked a question [regarding] one who caused his fellow to be caught by the town
notables in order to force him to grant a get [to his wite] without any claim other than that
she said that she no longer desires him. It is their evil custom to force him immediately
[to give the ger] by torturing him with chains until he is close to death. In the end. [this
man] escaped from their hands and they chased after him in order to seize him just as in
the beginning. The man being pursued had idolaters {non-Jews} catch the pursuer in
order to cancel the pursuit after him and he [the pursued] caused the pursuers to lose 14

gold [coins].

You asked if the pursued man is obligated to pay them back the 14 gold [coins]. You

must know that it is an evil custom to force a man to divorce. unless it is for those

!

[reasons] taught by our sages for which they do force them to divorce.'"’ 1 have written

112

much about this in a ruling.'’~ And from the day [ came to this land, | have prevented in
all of Castile that any man should be forced to divorce because his wife said that she no
longer desires him. And it was contrary to law that they seized him. But if God helped

him to leave and run away. and they wanted to catch him illegally a second time, he did

good in saving himself.

""" In Ketubbot 77a. the Rabbis discuss a Mishnah regarding cases in which a man may be forced to give
his wife a divorce. These include a man with major defects. such as a man infected with botls. one with
polypus (either an odor of the nose or an odor of the mouth). one who gathers excrement (as his
occupation). a copper refiner. or a tanner. Also included is a man who refuses to feed his wife or provide
for her.

1> Rabbi Asher ben Yehiel. Responsa §43
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All who are reading this should know and understand that this same man. Abraham
Achlor'" is his name. lives in Bejar. where already for many days there have come
before me cries, complaints. and grievances. which have caused the ears of anyone who

* For they said that he informed several times about the finances of

heard it to tingle."
individual or many Jews to the idolaters. His hands were involved in the misuse of the
damage of the liabilities. And thus all day he threatened to cause loss and inform on the
finances of the Jews to the idolaters. to raise crosses in the sanctuaries of the king.!"” and
speaks the words of [our] sages in mockery and derision before the ignoramuses in order
to putrefy the spiced oil of our religion before the masses. Like these [examples]. there
are many others that 1 cannot remember at this time to write them all. There were many
times when the leaders of the land sought my counsel [as to whether] it is permissible to
lower him into a pit [to kill him] and I replied that [ have not received testimony as to all
of these {situations]. But when the matter was made clear to us, it is possible to stab him
[to death], even on Yom Kippur that falls on Shabbat.''® because you do not need
witnesses or warning for [a case of] an informer. Rather. only the one who hears from
his mouth that he threatens to cause financial loss to the Jews or inform [on Jews] to the

idolaters is obligated to punish him. as is brought in Ch. HaGoze! Batra (Bava Kama

117a): “There was a certain man who wished to show his tellow’s straw [to the officers

115 Both editions of the responsum that I read said his name was “Avraham or Alot.” However. the critical
edition included in a footnote that another manuscript containted his name as Avraham Oklor or Achlor.
"1 Samuel 3:11.

"% [n an alternate manuscript of this responsum, the word “anasim™ or “terrorists/thugs™ is used rather than
“umot ha'olam™ or ~Gentiles‘idolaters.” [n addition, the statement about raising crosses in the palaces of
the King (heichalei hamelech). in the alternate manuscript it is referred to as the palaces of the idolaters
[churches) (heichalei ovdei elilim). Presumably. the churches were under the jurisdiction of the crown. so
there is little difference in the connotation. However. the language difference is worth mention.

"'® This idea of killing someone on “Yom Kippur that falls on Shabbat™ (seemingly. the holiest of days})
comes from BT Pesachim 49b in which several teachings are recorded about antei ha'aretz. “R. Elazar
said. "It is permitted to stab an am ha ‘aretz fto death] on a Yom Kippur that falls on the Sabbath.”
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of the king]. He came before Rav. Rav said to him. "Do not show it!" He said to Rav, ‘I
will show it and I will show it!" Rav Kahana was sitting before Rav. [Upon hearing the
informer’s reply he dislocated his neck from its place [thus killing him]. Rav applied the
following verse to his action: *Your sons lie in a swoon at the corner of every street — like
an antelope caught in a net [drunk with the wrath of the Lord with the rebuke of your
God.]'""" What is this antelope? Just as it falls into the net. they have no pity onit. So
too with the money of a Jew. Once it talls into the hands of idolaters. they have no pity
on him."""® Today they will take a little and tomorrow all of it. In the end they will
torture him until death in order for him to admit whether he has more money. He is a

pursuer [rodef] and it is permissible to save him [the pursued] by the life [of the pursuer].

Thus the sages said. “The apostates and the informers they would lower into a pit and not
raise them up.”''® This I saw in Germany and I heard in France, that a few times they
allowed spilling the blood of an informer. If not so. there would be no standing or
endurance for this degraded generation. for in our transgressions the unruly ones have

increased and this matter needs a fence surrounding it.

All of these things I replied to the questioner regarding the same informer because he was
saved one time only to threaten to inform [again]. A great man such as Rav Kahana rose
up and killed him. How much more so regarding this man who several times you told me

informed on the property of Israel to the idolaters and moreover. opened his mouth every

"7 saiah 51:20

'"® Inferring that since they would kill a Jew for his money, it would be better to kill this informer than to
have other Jews eventually be killed.

"% Avodah Zara 26b
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day without limit and threatened to uproot everything. [ say that [if] anyone gave
testimony of these things or heard it from his mouth [directly]. it is a mitzvah to kill him.
And if it is in one’s hands to kill him and he does not. he will be punished for all of the
evil things the informer does to the Jews. from then and on. as if he did it himself. for it is

a mitzvah to destroy him from the world and he did not do it.

And now. the honored R. Yosef HaLevi. whose spirit was raised up by God and put on
the zeal of God. may He be blessed. and brought this matter to action... and now. all of
the great ones of this generation for whom stick and lash is in their hand... they will
place upon their hearts the words which I have written. For this is not an empty matter,'?"
for these are the words of the living God."”! And they will consider the actions of this
informer and be deliberate with the testimonies that came out regarding him. If they see
that they are sufficient for testimony of moser, do not hide from it. And if it seems to you
that there is not sufficient testimony to adjudicate a death sentence, do as your wisdom'?2

[tetls you] so that he will not continue to do such things. May this bring [you] peace.

-Asher ben HaRav Yehiel. ztz "/

**" Deuteronomy 32:47: “For this is not a trifling thing for you: it is your very life: through it you shall long
endure on the land that you are to possess upon crossing the Jordan,”

*! Jeremiah 23:36: “But do not mention “the burden of the Lord’ any more. Does a man regard his own
word as a "burden.’ that you pervert the words of the living God, the Lord of Hosts. our God?"

'** An allusion to I Kings 2:6: “So act in accordance with your wisdom, and see that his white hair does not
g0 down to Sheol in peace.” This is a verse from David's instructions to Solomon upon his deathbed.
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Understanding the phrase: "7y ausu K hokhmatchem™
It is evident through the use of the words “f« asu k’hokhmatchem,” that the Rosh is
uncomfortable giving the community of Bejar a ruling about what to do in a case in
which there is not sutficient testimony to adjudicate a death sentence. By giving the
community the permission to “do as their wisdom™ sees fit. he in essence removes the
limits of the legal system from being the determining factor in the ruling. He admits
through this statement that he. as an outsider. cannot be the final decision maker in this
case. Such an example of the respondent keeping his distance from the particular case is
not unusual. Berachyahu Lifshitz writes regarding the tension that was present amongst
respondents who were unwilling to make a formal ruling on a case presented in a she ‘ela.
“The nature and scope of responsa. it seems. are not determined by jurisprudential
reasoning. but rather. by the complex network of pressures and interests to which

the respondents are subject. and by their subjective understanding of their role.
The responsum could be regarded as either a judicial ruling or merely an opinion,

depending on how the respondent chose to define it. Had the status of the
responsa literature been unequivocal. it is doubtful whether the various
considerations mentioned by the respondents for and against rendering opinions
would have been considered relevant at all.™'?

Yet. what is most interesting is that the Rosh earlier in this responsum made his decisive
powers very clear in regards to his ruling on sufficient cause for divorce. whereas here. at

the end of the responsum, he is unwilling to make such a claim.

¥ Lifshitz. Berachyahu. “The Legal Status of the Responsa Literature.” Authority. Process, and Method:
Studies in Jewish Law. (1998); p. 85.




The phrase ta ‘asu k' hokhmatchem does not occur in any of the Rosh's other responsa,

2 . o r .
124 While it is not uncommon for a

nor do any grammatical variants take place.
respondent to remove himself from a final decision in a case, this wording does appear to

be unique and its Biblical source can perhaps give us a clue as to why the Rosh chose

such phrasing. The response is a Biblical allusion to | Kings 2:6: “So act in accordance

with vour wisdom. and see that his white hair does not go down to Sheol in peace.” In

this chapter. David gives advice to Solomon upon the elder’s deathbed about how to rule
the kingdom after David's death. The Rosh’s choice in making this allusion is very
interesting and quite deliberate. David reminds Solomon of the actions of Joab son of
Zeruiah. who killed two of the commanders of Israel’s forces. “shedding the blood of war
in peacetime.™ (I Kings 2:5) His instruction to his son to do as his wisdom tells him so
that “his white hair does not go down to Sheol in peace™ seems on first read to be a
measure of revenge. When Joab heard of David’s instructions to kill him, he “fled to the
tent of the Lord and grasped the horns of the altar.” However. despite the assumption
that one who holds the horns of the altar is safe from punishment, King Solomon ordered
Benaiah to kill him nonetheless. Solomon says to him. Do just as he said; strike him
down and bury him. and remove guilt from me and my father’s house for the blood of the
innocent that Joab has shed.” (I Kings 2:31) Solomon is effectively saying that the
execution will remove the taint for past crimes. Perhaps the Rosh sees that the execution
of an informer would also remove the stain on the community caused by his past actions.

Another possibility is that the Rosh is invoking the wisdom of Solomon. known in Jewish

1** According to my search on the Bar-Ilan University Responsa Project CD-ROM. Of course. this search
is limited both by the completeness of my choices of grammatical variants entered as well as the accuracy
of the search engine itself.




tradition for his decision making abilities. upon the community of Bejar. Jewish

communities are wise and able to make their own decisions that are appropriate for the
situation at hand. Each community knows the details and circumstances of its individuals
better than the Rosh. and more intimately than the general halakha. He trusts them to do

what is appropriate in the situation and is enabling them by using this language here.

Rhetorical styvle of the responsum

a. Divrei Elohim Hayim

The end of the responsum concludes with the Rosh’s instructions to the community to do
what he has written because “these are the words of the living God.”™ The phrase divrei
elohim hayim is Biblical in origin. and can be found in Jeremiah 23:36. However. in the
Talmudic understanding. the idea of divrei elohim hayim comes to be associated with the
phrase “e lu ve-elu divrei elohim hayim. both of these are the words of the living God.”
With this understanding of divrei elohim hayim. it is acknowledged that the “words of the

living God™ are multifaceted.

Moshe Sokol'* develops a three-pronged typology to examine the Rabbinic
understanding of the elu v'elu principle: contextual. epistemological. and ontological
approaches. The contextual school has two main objectives: to insist upon the context-
sensitivity of halakhic decisions: and to insist upon a distinction between the halakhic
decision itself. and the reasons for the decision.'*® The epistemological school. on the

other hand. understands that both of the two contlicting decisions are the word of the

'** Sokol. Moshe. “Theories of Elu Ve-Elu Divrei Elohim Hayim.”™ Da'ar 32-33 (1994): pp. XXI1[-XXXV
2 fhid, p. XXV
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living God. ~Nevertheless. the ¢ fu ve-efu principle does not violate the Law of Non-
Contradiction because the decisions are each assertions about the case in question in
different respects.”™’ The ontological school tinds something intrinsic about Torah itself

that allows for the legitimacy of multiple perspectives.'™

Yet. the Rosh seems to be asserting. in using the phrase “divrei elohim hayim.” that the
emphasis should be placed on the word havim. He. in his contemporary context. has the
ability to make these rulings because the word of God lives in each and every generation.
Therefore. he and the members of the community have the authority to make these
interpretations. Another interesting rhetorical device is his connection between divrei
elohim hayim and the preceding Biblical allusion in saying. “this is not an empty

]2
matter.”'*

Here. in this verse from parashat ha azinu. Moses instructs the Israelites not
to take the matters of the Torah lightly and continues by telling them. “ki hu hayeichem -
it is your very life.” It is a subtle connection between the two verses and the focus on the
word hayim. The combination of these two Biblical verses emphasizes the permission

and the importance that is invelved in following his ruling and punishing the informer to

the necessary degree.

It is possible that the Rosh is making a subtle connection here to martyrdom themes.

Alyssa Gray analyzes the “silent martyrdom™ of the Yerushalmi in her article about

"7 Ibid, p. XX V1
"8 phid, p. XXXI
'* Deuteronomy 32:47
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martyrdom and identity in the Yerushalmi."*" She mentions four citations'' in which R.
Yose b. R. Bun comments in the name of R. Levi that halukhu has been reestablished by
later generations after being forgotten by the rabbis.

“Now. R. Yose b. R. Bun may in fact mean what he says literally: that is, rabbinic
courts will only succeed in sustaining those commandments for which they laid
down their lives (or that courts in the past had in fact died for those
commandments). But even if R. Yose b. R. Bun in the name of R. Levi meant
what he said to be taken literally. the Yerushalmi editor in each of these places
gives his words a figurative interpretation. In each place. the editor adds: “and
this [statement of R. Yose b. R. Bun in the name of R. Levi] is consistent with
that which R. Mana said [R. Mana quoted Deut. 32:47]. ~for it [the Torah] is not
an empty thing for you™ - and if it is an empty thing for you. why is that?
Because you do not wear yourselves out over it.” By connecting R. Mana's
interpretation of Deut. 32:47 to R. Yose b. R. Bun’s "give its life for it". the editor
has effectively redefined martyrdom language to refer to deep, fully engaged.
physically wearying study of Torah.""**

Gray’s connection between Deuteronomy 32:47. “It is your very life.” and martyrdom
also makes sense in the context of the Rosh’s responsum. The Rosh is essentially j
commanding the Jew to take this action into his own hands, just like R. Mana does in the
Yerushalmi. as an example of quasi-martyrdom. He turns the community into the
“martyr’” in this situation. for they are doing what needs to be done under these

circumstances.

b. The Harshness in His Tone
The Rosh is very unforgiving in his willingness to use the death penalty against Abraham
in this case. Earlier we saw an effort to lessen the communally prescribed punishment in

the two previous responsa of the Ritba and the Rashba. whether it is for the sake of

" Gray, Alyssa. A Contribution to the Study of Martyrdom and Identity in the Palestinian Talmud.”
Journal of Jewish Studies. Vol. LIV, No. 2. (2003): pp. 242-272.

"I Talmud Yerushalmi Ket. 8:10, 32c, y. Pe’ah 1:1, [5b. y. Shev. 1:7, 33b, and y. Suk. 4:1, 54b.

12 Gray. p. 262.
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remaining offspring or because of the severity of the sentence. Instead. the Rosh is

consistent in his direct and forceful tone in recommending the punishment for this

informer. Some examples of this harsh style include:

There is

penalty.

“But when the matter was made clear to us. it is possible to stab him [to
death). even on Yom Kippur that falls on Shabbat.™

“This | saw in Germany and | heard in France, that a few times they allowed
spilling the blood of an informer. [f not so. there would be no standing or
endurance for this degraded generation. for in our transgressions the unruly
ones have increased and this matter needs a fence surrounding it.”

“A great man such as Rav Kahana rose up and killed him. How much more
so regarding this man who several times you told me informed on the property
of Israel to the idolaters and moreover. opened his mouth every day without
limit and threatened to uproot everything.”

~And if it is in one’s hands to kill him and he does not. he will be punished for
all of the evil things the informer does to the Jews. from then and on, as if he
did it himself, for it is a mitzvah to destroy him from the world and he did not
doit.”

*...and now. all of the great ones of this generation for whom stick and lash is
in their hand... they will place upon their hearts the words which I have
written.”

no sense of compassion or regret in the Rosh’s tone for the harshness of this

Talmudic argumentation in this responsum

Unlike the previous two respondents studied in this thesis, the Rosh relies very little on

Talmudic argumentation to reach his decision in this responsum. Three Talmudic sugyot.

Bava Kama 117a. Pesachim 49b and Avodah Zara 26b. are at the core of his

argumentation as well as the additional halakhic principle regarding the rodef. in which it

is permissible to save the pursued (nirduf) with the life of the pursuer (rodef).
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Perhaps the reason for his terseness was that he felt that this was a clear-cut case.
therefore a detailed textual analysis was unnecessary. This man, Abraham. was a masor
gamur, a well-known informer. who had habitually put the community in danger by way
of his relations and dealings with the surrounding Gentile world. Or maybe he felt that
he could not justify the killing of this man it he went too deeply into the Talmudic
argumentation. so he kept it simple for the sake of dealing with the situation at hand.
Nonetheless. it is important to analyze the sugyor he does focus upon for the sake of

understanding the strategy of his arguments.

Bava Kama [17a
The Rosh uses this sugya similarly in the fashion of the Rashba. as a proofiext for a case
in which it is permissible to kill an informer. However. the Rosh takes it one step further

by showing that this case makes it known that it is an imperative to kill the informer.

Pesachim 49b
The Gemara here is listing several teachings about amei ha ‘areiz. One of these teachings
is said by R. Elazar:
"It is permitted to stab an am ha ‘aretz [to death even] on Yom Kippur that falls on
Shabbat. His disciples said to him, ‘My teacher! Say [instead. one is permitted]

to kill him through shechitah.” He answered them. *This [shechitah] requires a
blessing. whereas this [stabbing] does not require a blessing.™
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Tosafot explains'*? that this am ha ‘arei= is referring to someone who frequently engages
in acts of violence and is suspected of murder. In view of his evil ways. it is necessary to
kill him whenever the opportunity arises in order to save the lives of future victims.

Surely the Rosh is thinking along the same lines of pikuakh nefesh and worrying about
the lives of all of the other Jews in the community who are endangered by this informer.

He sees a parallel between the informer. Abraham. and the am ha ‘arerz in the sugya.

Avodah Zara 26b
Here the Rosh quotes a sugya that is discussing a previous baraita regarding the
definition of a “renegade’ Jew [mumar]. and the distinction between a mumar and a min
[heretic]. The Gemara reads:
“The Master said [in the baraita]. *They used to lower [them into pits] and not
raise [them] up.” Now. if [they would] even lower them {into pits], is it necessary
[to say they would not] raise them up?
“Rav Yosef bar Hama said in the name of R. Sheshet, ‘It is necessary only [to
teach] that it there was a ledge [of earth] in the pit [that he could ascend]. one
would scrape it away and provide a reason [for his deed), saying. “[I wish to
ensure my] animals do not descend [into the pit] by way of this ledge [and die].”*"
Interestingly. there is no mention of the rodef or moser in this baraita — only the mumar

and the min. The Rosh himself draws this parallel and finds it to be a fitting analogy for

punishing a rodef or a moser who is endangering the community.

Rodef

The Rosh draws on the Talmudic concept that it is permissible to save the pursued with

the life of the pursuer. This phrase — niten [ ‘hatzilo b 'nafsho — is found many times in the

33 ! .
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Talmudic text. including: Pesachim 2b. 25b: Yoma 82a. 85a: Sanhedrin 72b-74a. For
example. in Sanhedrin 73a. the sugva reads:
“The Rabbis taught in a baraita: “From where do we know that [if] someone
pursues (rodef) his fetlow to kill him, [that] the fellow should be saved at the cost
of his [the pursuer’s] lite? Scripture teaches. Do not stand by the blood of your
neighbor.”™ ™
It is telling that the Rosh chooses to define Abraham here as a rodef rather than a moser.
A rodef. according to halakha. can be killed even without the standard criminal procedure
limited to the land of Isracl. This change in definition allows the Rosh to more easily

allow a death sentence for Abraham without the difficulties presented by geographical

jurisdiction.
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Chapter Five — Conclusion

I. Comparison of the three respondents

a. Categorization of n1 ‘sirut

b. Concern for the offspring

¢. Focus on the communal vs. individual
I1. The “well-known™ policy of killing informers
. Codes synthesis

IV, Summary

Comparison of the three respondents

We have seen that the decisions made by these three rabbis and the rhetorical devices
used by each of them are unique, as can be expected from the differing circumstances of
the individual cases with which they were presented. To oversimplify the decisions. one
could say that the Ritba and the Rashba were lenient in their concern for protecting the
legal rights of the alleged moser and the Rosh was harsh. [ might speculate that the
reasons for this split are because of the Ritba's allegiance to his teacher’s (the Rashba)
understanding of the subject. whereas the Rosh was of another school. Such allegiance
highlights the differences established by the Ritba and the Rashba's training in Sepharad
vs. the Rosh’s Ashkenazic bent. Both the Ritba and the Rashba developed their rabbinic
practices in Spain. at a time when there were “Crown Rabbis™ of the various Spanish
kingdoms. They were well aware of how this power could lead to an out of control
situation and therefore they have reticence about ruling harshly. Perhaps. too. the Rosh.
as an outsider moving to Spain from Ashkenaz, felt the need to be strict on this issue

because it was how he assumed the Spanish communities dealt with the situation or
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because he knew from his experience in Ashkenaz that such a situation required strict
measures (as can be seen by the reply of R. Meir of Rothenburg to the Rashba).
However, this is just speculation and rather than jumping to conclusions based upon
historical guesswork. | find it more appropriate to analyze the textual nuances and

underpinnings of their responsa to best understand their motivations tor their decision

making.

Categorization of n ‘sirut

Perhaps the most central problem common to these three cases is the issue of whether or
not the person under question can be defined as a moser. For if he is defined as a moser,
various halakhic principles must be faced. Namely. that a moser who is known to
regularly put the community in danger through his informing is to be killed because of
din moser. Each of the respondents makes mention of this fact in his responsum, thus
highlighting an understanding of the severity of the problem of m 'sirut. The Ritba
mentions that even the original judge in the case, Rabbi Don Ashtrok. did not adjudicate
the death penalty for Shmuel. ~...being that he wanted to let him live and not kill him

according to din moser.”"'**

The Rashba notes. "It is permitted to kill an informer, even
in the Diaspora if they warned him. and if our hands have power over him. like in
Castile.”'** He cites the Talmudic example of Bava Kama 117a in which Rav Kahana
kills an informer and quotes the Rambam (Mishneh Torah Hovel u'Maczik 8:11). who

rules that it is permitted to kill a well known informer. specifically noting the practice to

adjudicate the death penalty in Spanish communities. The Rosh mentions this fact three

'™ See p. 29
1** See p. 51



times. using two Talmudic precedents as well as his own knowledge of historical
occurrences of Killing mosrim. He mentions Bava Kama 117a as well as Pesachim 49b.,
“But when the matter was made clear to us. it is possible to stab him [to death]. even on
Yom Kippur that talls on Shabbat. because you do not need witnesses or warning for {a
case of] an informer.”"* Historically. he mentions what he saw in Germany and France.

“that a few times they allowed spilling the blood of an informer."'*’

In the end. each of these rabbis deals with this issue in a unique manner. For the Ritba.
the matter is really a non-issue. because the previous rabbi. Don Ashtrok. already rejected
a decision of din moser. This allows the Ritba to virtually ignore death as a form of
punishment and focus on the validity of bodily punishment (the cutting oft of his hand
and tongue) and excommunication. The Rashba attempts to raise the possibility of
bypassing din moser by first focusing on the problems of geographical jurisdiction, since
capital punishment can only be carried out in the land of Israel. However, he quickly
rejects this position by giving evidence to cases in which we “strike and punish outside of
the parameters of the law."'*® Instead he relies on the Rambam who ruled in the Mishneh
Torah that the informer must be a well-known informer in order to be sentenced to death.
Reuven does not fit into this category, and therefore. the Rashba is able to focus on his
liability for payment instead of his transgression as a legally defined moser. He uses the
concepts of garma and dina d’garmi as a way of finding liability for Reuven’s actions.

The Rosh. on the other hand. is responding to a case of a man who is certainly well-

":"' See p. 78
%7 See p. 79
1" See p. 48




known to be an informer. Yet. the way in which he avoids the geographical pitfall of

adjudicating death outside of Israel is quite ditferent than the Rashba. He does not make
specific mention of this problem. but his solution nonetheless. enables him to sidestep the
issue. He changes Abraham’s label of moser to rodef. 1t is a very subtle transition and
although he continues to use the language of m 'sirut throughout the responsum. by

placing Abraham in the category of rodef. he enables him to be killed regardless of his

\
'
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' location. For. it is permissible via the laws of rodef to kill a pursuer in order to save the

life of the pursued. The Rashba did not make mention of this category of rodef'in his
responsum. Perhaps by bypassing this legal category all together. the Rashba is

intentionally protecting the accused, Reuven. from excessive punishment.

Concern for offspring

Both the Ritba and the Rashba mention the prohibition against destroying the property of
the informer for the sake of his worthy offspring. The Rashba mentions Bava Kama 62a
as the proof text for this. “And despite the fact that his body is permitted [to the court for

punishment. his] money is forbidden. for the reason that perhaps he will have a worthy

e R RN TR

offspring. for ‘He [the rasha] may lay it up. but the righteous will wear it. [and the

innocent will share the silver.]”™ (Job 27:17)

The Ritba expands upon this notion by not only rejecting the destruction of his property
for the sake of the oftspring. but arguing additionally against excommunication for their
sake. This seems to expand the Talmudic principle noted in Bava Kama 62a and 119a

against destroying the informer’s property. The Ritba does not even quote a textual
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example to expand on the notion of protecting the offspring from excommunication. even

though he is drawing on the same halakhic principle. It seems trom the rhetoric of his
language that this plea to the king to reconsider the judge's ruling of excommunication
comes more out of the Rashba’s sense of compassion toward Shaul than pure halakhic

reasoning.

We see the concern for the inheritance of the worthy otfspring of the informer in the
codes literature.
Mishneh Torah — ~Although the punishment of an informer is permitted. it is
forbidden to destroy his property. for it belongs to his heirs.” - Hil. Chovel
U Marzik 8:11
Shulchan Aruch — 1t is forbidden to cause monetary loss to a moser. despite that
it is permitted to cause him bodily loss. This is because his money is designated
for his inheritors. [Rama]: There are those who say that it is permitted to take his
money from him. because it is only forbidden to destroy it.” - Hoshen Mishpat
388:13
It is interesting that the Rambam and R. Karo share the same view that it is prohibited to
take away the property of a moser. while the Rama is willing to take it away. He bases
this on his narrow reading of the Talmud that it is forbidden only to destroy the property,

not to take it away from him. Although they lived in different lands in different times, in

contrast to the Rama. especially. we can see how lenient the Ritba is in his decision.

Community vs. Individual

Although the sense of concern for the worthy offspring of the informer comes from
within the rabbinic tradition, I feel that it represents more than a legal concern for the

halakhic integrity of the cases. but rather reflects each of these rabbis’ concerns in
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balancing the needs of the community with the responsibility to protect Jewish

individuals.

The Rambam reflects this tension when he establishes a difterentiation between the
punishment for those who inform on the community and those who inform on another
individual:
“Similarly. if one oppresses the community and troubles them. it is permissible to
hand him over to the heathen authorities to be beaten. imprisoned. and fined. But
it one merely distresses and individual. he must not be handed over.” (Hil. Chovel
' Mazik 8:11)
For medieval Jewish communities. the problems posed by informers were serious and
demanded attention and consequence. The leaders of the communities. both rabbis and
lay leaders. were responsible for the well-being of all of the members of the community.
Yet. they were also held accountable to both the halakhic tradition and the protection of
individuals defended by that Jewish legal system. The rabbis. especially. had to keep in
check the reactionary tendencies of communal leaders to remove (through
excommunication or death) suspected informers without due process. Although we read
in some responsa literature as well as secondary sources about the prevalence of death
and excommunication sentences levied against informers. the analysis of the three

responsa in this paper reveals that not all of the rabbis, specifically the Ritba and the

Rashba. were so quick to adjudicate so harshly.

“Well-known Policy of Killing Informers™
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The Rosh was certainly harsh and the tone in his responsum reflects the codes and
secondary source arguments that indeed this was an acceptable practice in Spain.
However. the rhetoric and decisions brought in the decisions of the Ritba and the Rashba
seem to point in a different direction. That the rabbis were not comfortable with
adjudicating din moser (or finding alternative categories with which to sentence the
accused men to death. i.c. rodef). points to a sense of compassion for the accused
individuals often neglected in the telling of this history of medieval Spanish Jewish

history.

It is presumptuous. to say the least. to make this sweeping overview about the Ritba and
Rashba’s intentions in dealing with accused mosrim based upon this analysis of one

responsum from each of these rabbis” vast collections. However. additional information.

139

mentioned earlier in this paper'”” about the Rashba relates his discomfort in sentencing

these informers to their death. The Rashba tried for many years to disassociate himself
from a case in Barcelona in which the king wanted the rabbi to adjudicate a death
sentence. Eventually. the king had his way and the Rashba (along with R. Jonah Girundi)
were forced to write this opinion. However. “Rabbi Jonah Girundi and Rabbi Solomon
Ibn Adret felt themselves compelled with heavy hearts to allow justice to run her course.
and to deliver up the guilty one... Upon the square in front of the Jewish burial ground in

140

Barcelona the informer was executed... Even though R. Meir of Rothenburg

141

supported the Rashba’s decision in finally ordering the execution of this man™ and

'* See Chapter One. pp. 9-11.
" Geep. 10
"' Seep. 11
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admitted to its halakhic validity. nonetheless. we see the discomfort the Rashba felt in

pursuing this action.

Codes interpretations

The responsa literature is not the only avenue in which we see changes in the rabbinic
reactions to the moser. In the codes literature. we also see a change from the original
Talmudic interpretations through the centuries of the Rambam's Mishneh Torah,'* the

Tur of R. Jacob b. Asher.'** and the Shulchan Aruch of R. Joseph Karo."™ with glosses

45

by R. Moses Isserles.'* Following a translation of the relevant codes material from the

above codifiers. this final chapter will conclude with a look at the development of this

topic within the Mishneh Torah. Tur, and Shuichan Aruch,

R. Moses b. Maimonides: Mishneh Torah. Hil. Chovel U 'Mazik 8:1-11 [Translation from
the Yale Ed.]

#1: “If one, acting as an informer, delivers another’s property into the hands of a
villainous person. he must pay compensation from his best property. If he dies, the
compensation may be collected from his heirs as is the rule in the case of all others who
inflict damage. Whether the villainous person is a heathen or an Israelite, the informer
must pay for whatever the villainous person takes. even if the informer does not take the
money with his own hand and surrender it but merely supplies information.”™

#2: “The above rule applies only when the informer points out the property voluntarily.
If. however. he was compelled to do so by a heathen or a villainous Israelite. he is exempt
from paying compensation. But if he takes the property with his own hand and

2 Moses ben Maimonides. 1135-1204. Aishneh Torah compiled in 1180, Fostat [Cairo]. Egypt.

"3 1270-1340. Jacob b. Asher was the son of the Rosh. The Arba ‘ah Turim was compiled in Toledo in the
beginning of the 14™ century.

"11488-1575. The Shuichan Aruch was based upon Karo's commentary to the Tur and compiled in Sefad
in the mid-16" century.

% 1525.1570. also known as the Rama. Wrote his commentary to the Shulchan Aruch in Crakow. Poland.
to include the customs of Ashkenazi Jewry in the code of law. It was first published in the Crakow edition
of 1569-71.
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surrenders it. he must pay even though he acts under constraint. for one who saves
himself by appropriating another’s money must repay it.”

#3: "Thus. if a King decrees that wine or fodder or the like must be brought to him. and an
informer comes forward and says that a certain person has a store of wine or fodder at a
specified place and the king's men go and take it. he must pay compensation. If.
however. the king applies constraint to the informer, compelling him to reveal stores of
wine or fodder or to reveal the money ot another who has fled trom the king. and he does
reveal it under such constraint. he is exempt. For if he did not reveal the property. the
king would have beaten him or killed him.”

#4: “If one takes another’s money and gives it to a villainous person with his own hand.
he must pay under any circumstances, even if the king compels him to secure it. This
rule — namely. that if one is compelled to secure something and he does so. he is liable —
applies only when the money has not yet come under the control of the villainous person.
If. however. a villainous person compels an Israelite to reveal property and stands beside
the property so that it comes under his control and he then compels an Israelite to take it
for him to another place, even if the informer who reveals the property is also the one
who takes it. he is exempt from paying compensation. For as soon as the villainous
person stand beside the store of property. everything in it is deemed already lost, and it is
regarded as if it had been burned.™

#5: ~If litigants are quarreling over real or movable property, each one claiming it as his,
and one of them gives it to a heathen. we place him under a ban with orders that he must
restore the property and remove any threat of intervention by a villainous person. so that
the litigants may bring their case to an Israelite court.”

#6: “If A is seized for B. and heathens take money from A on B’s account, B need not
repay A. The only cases in which, when A is seized for B, B need repay A are the
following: If A is seized on account of a fixed tax payable annually by each individual or
if he is seized on account of a requisition payable by each individual when the king or his
army passes through. In each of these cases, B is obliged to repay A, provided that the
money is taken from A specifically on account of B, in the presence of witnesses.”

#7: ~If there are witnesses that one has informed against another’s property. either by
pointing it out voluntarily or by taking it under constraint and surrendering it, but the
witnesses do not know how much loss he has caused the other by acting as an informer,
and the plaintiff says. "He cause me such-and-such a loss,” but the informer denies this
claim. the rule is as follows: If the plaintiff seizes property from the informer. it may not
be taken away from him. but he must take an oath, holding a sacred object. and then
becomes entitled to whatever he has seized. But if he does not seize property. nothing
may be exacted from the informer without clear proof.”

#8: "We do not administer either a stringent oath or an oath of inducement to an informer
who has informed voluntarily. because he is deemed wicked and one can have no greater
disqualification than this. But if an informer is compelled to inform or to secure, and he
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takes the property with his own hand and surrenders it. then even though he is under
obligation to pay. he is not deemed wicked but is merely one subject to a monetary
penalty. and an oath may be administered to him as to any other law-observing person.™

#9: It is forbidden to give either another’s person or his property into the hand of a
heathen. even if the other is wicked and a sinner and even if he causes one distress and
pain. If one gives another’s person or his property in to the hand of a heathen, he has no
share in the world to come.”

#10: An informer may be killed anywhere, even at the present time when we do not try
cases involving capital punishment. and it is permissible to kill him before he has
informed. As soon as one says that he is about to inform against so-and-so’s person or
property. even a trivial amount of property. he surrenders himself to death. He must be
warned and told. *Do not inform,” and then if he is impudent and replies. *Not so! [ shall
inform against so-and-so.” it is a religious duty to kill him. and he who hastens to kill him
acquires merit.”

#11: ~If the informer has carried out his intention and given information. it is my opinion
that we are not allowed to kill him unless he is a confirmed informer. in which case he
must be killed lest he inform against others. There are frequently cases in the cities of the
Maghrib where informers who are known to reveal people’s money are killed or are
handed over to the heathen authorities to be executed, beaten. or imprisoned. as befits
their crime. Similarly, if one oppresses the community and troubles them. it is
permissible to hand him over to the heathen authorities to be beaten, imprisoned. and
fined. But it one merely distresses and individual. he must not be handed over. Although
the punishment of an informer is permitted. it is forbidden to destroy his property. for it
belongs to his heirs.”

R. Jacob b. Asher: Tur, Hoshen Mishpat 2 | Translated from the Hebrew by Carey Brown]

“Despite that there is no adjudication of capital punishment or penalties of whiplashing
outside of the Land of Israel nor fines levied. if a beit din sees that the [pressing] hour
requires [such adjudication] because the people are unruly in their transgressions, [the
court] may adjudicate either death or monetary fines or any type of punishment. If he is a
violent person who others fear, have gentiles beat him and say to him ‘Do what the Jews
say to you.” Rav Alfas wrote in Ch. HuGozel [Bava Kama 96b]: Rav Nachman gave a
fine to a man who was a confirmed robber'*. Learn from this that we adjudicate fines in
a case like this. even outside of the Land of Israel. And it is only a great person of his
generation such as Rav Nachman. who was the son-in-law of the Nasi's house. and who
was appointed to judge by the authority of the Nasi or the important people of the city
that the majority had appointed over themselves. but ordinary judges. no. It seems that
even if this matter does not have complete testimony by which he would have been made
liable at law at the time that they ruled on matters of capital crimes, rather. there is well-

"¢ He stole a pair of oxen from his fellow.
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founded suspicion and talk that doesn't cease. If it seems to the judge that the [pressing]
hour requires that he should be adjudicated thusly, he is permitted to do so.

“And thus it seems from the words of the Rambam who wrote that a beit din has the
ability to strike anyone who is not [technically] liable for lashes and to kill anyone who is
not ftechnically] liable for death. This is not to transgress the words of the Torah. but
rather to make a fence around the Torah since the beir din sees that the people have
become unruly in this matter. They (the beir din) have the strength to make the fence and
to strengthen this matter according to what seems right to them. It is all [for the sake of]
a temporary order and not to be fixed as sulukha for the generations.

“Thus they must [in every place and in every generation] lash people for whom there was

a bad word [on the street] and the people complained loudly about him that he had

committed sexual transgressions and this is a situation in which there is a voice that

would not stop and in which he did not have any enemies that were spreading around any

terrible slander. And similarly. we scorn those about whom there is a bad word and scorn

his parents before him. They [the beit din] also have the ability to forfeit the money that

he possesses and lose what they see in order to create a fence for this unruly generation.

and [they may] fine this man. expel him, excommunicate him. curse him, flog him, puli

out his hair. incarcerate him in jail. and cause him to take an oath on the name of God

under duress that he will never do and that he never did any of these things. All of these

things are according to what the judge sees as appropriate. that this man needs it and the !
[pressing] hour requires it. And in all this, may his actions be for the sake of heaven and |
may not the honor of creatures be light in his eyes. for he is pushing away a rabbinic

mitzvah. And all the more so, the honor of the children of Abraham. Isaac. and Jacob

who hold fast to the Torah of truth, he should be careful not to destroy their honor. rather

to add to the honor of God alone.

R. Joesph Karo: Shulchan Aruch
by Carev Brown]

Hoshen Mishpat 388:2-16 [Translated from the Hebrew

#2: One who informs on money by means of an anas. either gentile or Jewish. is
obligated to pay from the best of his property. whatever the anas took. even though the
moser did not do the action or take it in his hand. but only slandered. If he dies. collect
from his inheritors like all other damages. [Rama): There are those who say that this is
only if he stood trial, but if he didn't stand trial, the inheritors are not obligated to puy.
A woman who informed. we excommunicate her and if she has any money that her
hushand does not control. she must pay. If she has “plucked property™'”. the husband
can eat fruits all the days of her life. If she dies. he must pay to the person who was
informed upon. and likewise to pay other damage. The husband has no role in this, other
than [to be like] an inheritor who is obligated to pay. This applies only to a situation
when the moser did it on his own. But if he was forced by gentiles or Jews and was
forced to show it, he is exempt from payment. [Rama): And if they forced him to show
his own and he showed his fellow's [instead], he is obligated [to pay]. If he [gave over

' 7 A wife's estate of which the husband has the income without responsibility for loss or deterioration. ’
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the property to the anas| himself. despite that he was forced. he is obligated to pay, for
one who saves himselt by the money of his fellow is liable. How is this? Behold a king
made a ruling to bring him wine and straw and such things. and a moser said, “Hey. Ploni
has a treasury of wine or straw in such-and-such a place.” If they went and took from
him. he is liable. [Rama]: Even if they juiled him and did not tell him why and he shows
the money of his fellow, he is liable. And duress is only beatings and afflictions, but not
the duress of money. If he sees damage coming to him, he is permitted to suve himself.
despite that this causes damage to happen to another.

#3: If the king forced this informer until he showed him the money of his fellow who ran
from him and he shows him because of the force. he is exempt. because if he had not
shown him he would have been flogged or killed.

#4: Someone who took his fellow’s money himself and gave it to an anas is liable to pay
in any situation. even if the king forced him to bring it. [Rama]: Two partners who had
an obligation together and an anas permitted one of them to be exempt. the obligation is
exempt, for this is not called “giving.” This applies only to a situation when he was
forced to bring it and he brought it that he is liable. since the money didn’t come to the
domain of the unus. But if the anas who was threatening the Jews to show him and the
anas stood on the money and it was done in his domain. {Rama]: which means he can
rule over it and take it. And he threatens the Jews until they bring him [the anas] to
another place. and even if the one who takes him is this moser who showed him, he is !
exempt because since the unas was standing on the side of the warehouse. what was there |
had already been destroyed, as if it had been burned. '

#5: Litigants who had a quarrel about fixed or moveable property. One says. “It’s
mine.” And the other says. “It's mine.” One of them stands and informs by means of an
anas. we excommunicate him until he returns the situation to the way it was previously.
Sever connections with the anas from the two of them and do justice in Israel. [Ramal):
In any case, there is no din moser despite that he caused his fellow great loss because
moser is only where he intends to do damage, not where he intends to extract his own
[property]. There are those who disagree and explain that he is a moser and is obligated
to pay him all of his damuges, provided his fellow had not been stubborn. And how much
more so if they warned him from the beginning not to adjudicate before the gentiles and
he transgressed, is this a case of moser.

#6: One who was seized on account of his fellow and gentiles took his money because of
his fellow. the fellow is not obligated to pay. There is no situation of a person who is
seized by his fellow in which the fellow will be obligated to pay. except for a case in
which he is seized because of the tax fixed for each person annually, or for a case in
which he is seized because of the gift that every citizen gives to the king when he or his
soldiers pass by them. he is obligated to pay. And this applies to one who took from him
explicitly because of Ploni before witnesses, we have explained already in siman 128.

#7: One for whom there are witnesses [who say that] he informed on the money of his
fellow, for example that he showed it himself or that he was forced to give it himself and |
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the witnesses did not know how much [money] he had caused people to lose with his
informing. And the one who was informed upon says. “thus and thus he caused me to
lose.” And the informer denies what they claimed. If the one who was informed upon
seizes {the money?]. we do not take it away from him. Rather. we have him take an oath
{while holding an object] and he is entitled to whatever he seized. [Rama]: There are
those who say that in a doubtful case seizure doesn’t work. 1t he did not seize it. we only
take from the moser if there was clear evidence. [Rama): If these things were well
known. und all that is needed is to compromise with the minister in this situation in such
and such fan amount]. the one who was informed upon takes an oath and lifts up [the
object]. There is one who says that if the moser says. I did not know how much was lost
on my account.” the one who was informed upon will take an oath and collect. [Rama]:
All of the [preceding] was in regards to one who informs on fhis fellow 's] money, but
one who informs on the body of his fellow to anasim, the one who was informed upon will
take an oath and collect. Likewise. if he caused a seizure, that is like damage by hand
and he is obligated to pay him all that he damaged. One who says to his fellow, "You
informed on me’ and he denies i1, he will swear to him an exemption oath. There are
those who say that he needs to take an oath before the minister that he did not inform
upon him. He only needs to do this sort of ‘cleansing’ before one witness who testifies
that he informed. however u non-Jew is not believed in this. [If] nvo peaple informed
together. each one has to pay half. lf they informed one after the other. the last is
exempt, because as long as the [victim] wasn't exempted from the first informing, the ,
damage was caused by the first. Even if they did not inform, but only saw an anas or an |

idolater who spoke to the minister. There are those who say that if a man is struck by his |
fellow, he can go and complain before the idolaters even though causes the hitter great
damage.

#8: We do not impose an oath on a moser who showed the property himself — neither a
heavy oath nor an oath of exemption ~ because he is evil and there is no one more pasul/
than this. [Rama): Even if he did not inform yet, but only said, “I will go and
inform.” If he said this in public, he is invalid as a witness. And we do not say of
this “avid inesh d’gazim v'la avir” — “A man exaggerates [for effect] but will not
do it.” There are those who say that we don't say that unless he is held out as
doing this, even if they don't know whether he regularly does it or not. In any
case, the one opposite him can stand and save himself by means of idolaters even
though this will cause damage to this one. But. the moser who was forced to show
[something] or bring and give [something] by hand. even though he was obligated
to pay. he is not evil. He is only a person with an outstanding debt. We have him
swear an oath like other fit people. [Rama): Likewise, if he admits that he
informed and there are no witnesses to this fact, even though he is not invalidated
by his own admission. he is obligated to pay.

#9: It is forbidden to inform on a Jew by means of an idolater. either physically or
with his money. even if he was evil and a sinner, even if he caused great trouble
and suffering to him [the moser]. [Rama): This only applies to regular matters.

But if they informed, it is permitted to inform on him, because it is permitted to kill L
! ! z

!
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him according to the law in a place where there is a fear that he will return and
inform or if it is not possible to save him in another way. But. if it is possible to
save him in another way. this is like two who informed on each other. and any one
who caused more loss to his fellow is obligated to pay the extra as “complete
damages.” The one who is permitted in damage paid. (?) Anyone who informs
upon a Jew by means of an idolater. whether physically or monetarily. he has no
share in the world to come.

#10: It is permitted to kill a moser in any country, even in this day and age. And it is
permitted to Kill him before he informs. Rather. when he says. “Hereby I am going to
inform on Ploni with his body or with his money.” even if it is with a small amount of
money. he permits himself to be killed. and we warn him and say to him. “Do not
inform.”™ If he “hardens his face” and says. "No. [ am going to inform.” it is a mitzvah to
kill him. Whoever hastens to kill him is meritorious. [Rama): If there was no time to
warn him, there is no need for a warning. There are those who say not to kill an
informer. unless it is impossible to escape from him with one of his limbs. But if it is
possible to escape from him by [damaging] one of his limbs. for example, to cut off his
fongue or to take out his eyes. it is forbidden to kill him. For surely he is no less than any
other rodet.

#11: {Regarding] an informer who schemed and informed, it is forbidden to kill him
unless he is legally presumed to be an informer. Surely he should be killed. lest he
informs on others.

#12: Anyone who informs on the public and [causes] them suffering, it is permitted to
inform on him by means of the idolaters to strike him. to imprison him. and to fine him.
But, because of the suffering of an individual. it is forbidden to inform on him. {Rama]:
One who engages in fraud and such things and we assume that he will cause damage to
many. we warn him not to do it, and if he does not pay attention, you can inform on him
to say that nobody else can engage with him except this one alone. One who wants to run
and not pay the idolaters what he owes and someone else reveals this. it is not considered
din moser, for he did not cause a loss. He only needs to pay what was owed. In any
case, it was bad what he did for it is like returning lost property to idolaters. If he caused
him damage, he must pay him what he cost him.

#13: It is forbidden to cause monetary loss to a moser. despite that it is permitted to
cause him bodily loss. This is because his money is designated for his inheritors.
{Rama): There are those who suy that it is permitted to take his money from him, because
it is only forbidden to destroy it.

#14: A moser: we take testimony [about him] outside of his presence. [Rama): And
there are those who say that we don't need to make sure the testimony is that consistent.

#15: One who is presumed to have informed three times on a Jew or on their money to
idolaters, we request counsel and tactics to eliminate him from the world. [Rama): By
means of garma even though it is forbidden to kill him by hand. One who speaks before
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the community and speaks words of informing and through this he is heard by the
minister and he causes damage, despite that he does not have din moser. fn any case we
punish him according to the view of the judges. One who sent a shaliach to inform. if the
shaliach is accustomed to informing. the one who sent him is liable. He cannot say that
“there is no agency in matters of sin, " since he [the agent] is presumed to do this. Also.
if he gave a paid-off-note 1o an idolater and he knows that he gave it to the minister and
that the Jew will be forced to pay it a second time. he is obligated to pay.

#16: [Regarding] outlays [of money] that are taken to eradicate a moser - all of the
people living in a town are obligated to pay for them. even those who already paid a tax
in another location.

There is much overlap in the content of the laws because each of the codifiers derives his
materials from his predecessors. as well as the original Talmudic material. However.
slight differences are notable especially in the laws regarding the ability of Diaspora
rabbis to adjudicate fines. bodily punishment. and even death. The Mishneh Torah and
the Shulchan Aruch in particular are quite parallel in their structure of the discussion,
specifically in simanei 1-11. Yet the differences between them. as well as the differences
in practice apparent from internal discussions in the Shuichan Aruch between Joseph
Karo and Moses Isserles. are significant. For example, in siman #9 (of both texts), the
Rambam and Karo say essentially the same thing. Yet the Rama adds another layer by
advocating the permissibility of informing on an informer. He says, “But if they
informed. it is permitted to inform on him. because it is permitted to kill him according

the law in a place where there is a fear that he will return and inform or if it is not

possible to save him in another way.”

The development of the Rambam’s ruling in which he states that it is permissible to kill

an informer before he informs (upon which the other codifiers. as well as the respondents
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featured in this thesis rely) is based largely on the Talmudic text Bava Kama 117a. He
writes in halakha #10:
“An informer may be killed anywhere. even at the present time when we do not
try cases involving capital punishment. and it is permissible to kill him before he
has informed. As soon as one says that he is about to inform against so-and-so’s
person or property. even a trivial amount of property. he surrenders himself to
death. He must be warned and told. "Do not inform.” and then if he is impudent
and replies. *Not so! ! shall inform against so-and-so.” it is a religious duty to kill
him. and he who hastens to kill him acquires merit.”
This is a direct reference to the case in the Bavli when Rav Kahana kills the informer
who told Rav that he was going to inform on a fellow Jew to the King's officials. We
already read how the Rosh placed Rav Kahana on a pedestal for hastening to kill this
man: most likely he made this association with the assistance of the Rambam’s writings
in the Mishneh Torah. One of the slight differences between the language of the
Mishneh Torah and Shulchan Aruch in #10. is that only the Mishneh Torah mentions that
it is permitted to kill “even at this time when we do not adjudicate capital cases.” It
seems that the problem of Diaspora communities would be adjudicating these
punishments outside of Israel is of less concern a few centuries later for Karo and

Isserles. This perhaps may be a nod to the practice and a reflection of the reality that

faced Jewish life in the 16" century.

Another major difference between the Shulchan Aruch and Mishneh Torah texts is the
additional material found in simanei 14-16 of the Shulchan Aruch that is missing from the
Rambam’s code. A summary of these additional laws includes:

#14: We can take testimony about a moser without his presence,

105

i
|
|




#15: If someone is presumed to have informed three times, “we request counsel and
tactics to eliminate him from the world.” The Rama adds that this should be done by
means of garma even though it is forbidden to kill him by hand. “One who speaks before
the community and speaks words of informing and through this he is heard by the
minister and he causes damage. despite that he does not have din moser,. In any case. we
punish him according to the view of the judges.” This language is similar to the
direction that the Rashba took in utilizing garma as a way of punishing Reuven in his
responsum.

#16: Finally. Karo says that any costs incurred to eradicate a moser must be paid by the
people of the town. It is a very practical mention. perhaps an attestation to the fact that
the punishment of mosrim was a reality happening in their communities. It is also
important to note, however. that Karo tends in his codification to focus on communal

responsibilities and prerogatives.

Tur

Because the form of presentation of the halakha in the Tur is different from the other two
codes, it is worth examining this work on its own to understand how it served as a bridge
on this topic between the Mishneh Torah and the Shulchan Aruch. A major focus of the
Tur is the issue of adjudicating fines outside of Israel. R. Jacob b. Asher rules that such
adjudication can be done in a pressing time. He gives the proof of Rav Nachman who
gave a fine outside of land of Israel to a man who was a confirmed robber. He puts the

decision in the hands of the judge and reminds the reader that this is done to make a fence
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around the Torah because of the unruly times. but not to be considered as halakha for the

generations.
“They [the beit din] also have the ability to forfeit the money that he possesses
and lose what they see in order to create a fence for this unruly generation. and
[they may] fine this man, expel him. excommunicate him. curse him. flog him.
pull out his hair. incarcerate him in jail. and cause him to take an oath on the
name ot God under duress that he will never do and that he never did any of these
things. All of these things are according to what the judge sees as appropriate,
that this man needs it and the [pressing] hour requires it.”

He takes his understanding of the need to adjudicate thusly for the sake of setting up a

fence around the Torah from the Rambam’s Mishneh Torah:
It seems from the words of the Rambam who wrote that a beit din has the ability
to strike anyone who is not [technically] liable for lashes and to kill anyone who
is not [technically] liable for death. This is not to transgress the words of the
Torah. but rather to make a fence around the Torah...”

Also interesting are his words of warning to the judge. “And in all this, may his actions

be for the sake of heaven and may not the honor of creatures be light in his eyes, for he is

pushing away a rabbinic mitzvah. And all the more so, the honor of the children of

Abraham. Isaac, and Jacob who hold fast to the Torah of truth, he should be careful not to

destroy their honor. rather to add to the honor of God alone.” Such a statement serves as

a warning to the judge that he has a big responsibility and should not take it lightly.
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Summary

The phenomenon of informing within the Jewish communities of medieval Spain
confronted the leadership of the aljamas with a severe crisis of communal stability.
While a strict reading of the halukha made it difficult to adjudicate harsh penalties
against these mosrim, a creative reading of Talmudic sources and codes literature allowed
for difficult punishments. including death. It was therefore dependent upon the
determination of the individual rabbis within each of the communities to determine

whether or not they wanted to hand these accused informers severe punishments.

A close reading of the featured responsa of the Ritba, the Rashba. and the Rosh reveals
that while the Rosh was willing to grant a harsh sentence upon an informer. the Ritba and
the Rashba were less willing to do so. Whereas much secondary historical literature as
well as the codes point to a generally harsh response to informers. especially in Spain, we
find in this thesis evidence of prominent Spanish rabbis who were hesitant to use such

severe measures to combat the problem of m ‘sirut within their communities.

Each of the three rabbis was faced with the need to look creatively at the hAalakha in order
to create the best possible outcome for the local Jewish community while protecting the
corpus of halakha. The different ways in which the Ritba, the Rashba. and the Rosh
attempted to reach this balance points to the multiplicity of ways in which these different
rabbis approached the same subject. yet by using different Talmudic sources and unique
perspectives of history, reached different conclusions about the proper way in which to

react to the informers amongst them.
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Cod. Pococke 280 b, ff. 159 b-165b (No. 2218),
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‘2. Perles, History of the Jews in Posen, D. 97, B. 85. According to Jacob
‘Fmden, his father R. Zebi Aschkenasi had, as Rabbi in Lemberg, the
right of sentencing to death ; ¢f. Ch. N. Dembitzer, 'or rv, L, iz a.

'3 Perles, ibid.

*$ Cf. Kaufmann, in Berliners Magarin, 17, 291, and Samson ‘Wertheimer,
p 610,
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