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PREFACE

A few years ago, I heard a sermon in which the Rabbi
proposed that the list of foods considered "non-kosher" should
be expanded. These new items, he believed, should be based
not on Biblical precedent but on ethical awareness. An
example was veal which, although kosher, should be avoided by
Jews because of the way the calves are mistreated. Kashrut is
thus modified by an ethical principle: O'™n-"¥2 WS, the
prevention of cruelty to animals, which according to the
Talmud, is Biblical law (Bava Megzia 32b).

This idea led me to consider the relationship between
Jewish law and ethics. If some things which are permissible
constitute an ethical violation, should they not be considered
"treif"?

T decided to investigate such an example. Cigarette
smoking was, to me, an obvious illustration. Clearly the laws
of kashrut do not apply to tobacco ingestion. It is also
abundantly clear that Judaism supports and promotes life above
all else: YO0 wo) Mp*® (Sanhedrin 94a, Ketubot 19a, etc.),
including the laws of kashrut (Yoma B83a). Should not
cigarette smoking, which has been shown to be a major health
hazard, be banned according to Jewish law and ethics?

As this work is being completed, the United States
government is considering legislation to ban smoking in all
public buildings. An unprecedented six former Surgeons
General publicly supported this ban and the Administration’s
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claim that it would save the lives of 5,000 to 9,000
nonsmokers along with 33,000 to 99,000 smokers who would quit
or reduce their smoking.’

At the same time, Canada’s Supreme Court has recently
required the nation’s cigarette manufacturers to put the
world’s strongest health warnings on their products. Among
the eight warnings which are to appear are: "Tobacco smoke can
harm your children," "Smoking can kill you" and, for the first
time an acknowledgement that "Cigarettes are addictive."?

Opponents of these kinds of legislation decry them not as
an ethical advancement but as "social engineering on a vast

 Some also dispute the

scale" comparable to Prohibition.
causal connection between smoking and disease.

The medical evidence overwhelmingly disputes this last
claim. A search of the medical database "PaperChase" of the
National Library of Medicine and the National Cancer Institute
found almost 5,000 references using the parameters: SMOKING/AE
(Adverse Effects). The summaries show the medical community
considers the harmful effects of smoking to be a medical fact.

Similarly a judge has recently ruled that cigarettes are

1 Philip J. Hilts, "Smoking Ban Wins Clinton’s Support”,
New York Times, February 8, 1994, Al0.

2 Peter Benesh, "Canada Toughens Cigarette Warnings" The
Blade, Tuesday March 8, 1994, Al.

3 0p. cit.
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legally defective because "when used as intended, they cause
cancer, emphysema, heart disease and other illnesses."™

The goal of this investigation is to cut through the
rhetoric and examine cigarette smoking as it appears in Jewish
writings. The process involved four steps:

1. Historical: a look at early responses to smoking
before the danger to health was well-known.

2. Survey the modern literature in chronological order to
see how the arguments developed and how the advancement of
scientific knowledge in this area effected the debate.

3. RAnalyze the legal arguments by focusing on the five
orthodox Responsa which deal directly with the proposal to ban
smoking entirely.

4. Investigate the integration of this material in the
life of a Jewish person from two perspectives: Orthodox and
Reform.

It is hoped that by following this procedure, we can
learn more not only about this issue alone but about the

applicability of Jewish Law and Echics to a practical problem

of modern life.

I would like to thank Rabbi Alan Sokobin and Rabbi Edward
H. Garsek for their help with some of the translations, my
advisor Dr. Eugene Borowitz for his shaping of this work and

4 David Margolick, "Judge Says Hazards Make Cigarettes
Defective by Law", agl_ig;kgxinggJ Thursday May 13, 1993, Al4.
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my thinking, and especially to Rabbi Moshe Cahana for his
invaluable input at many stages. My father’s guidance, wisdom
and knowledge are forever a model to me of what a Rabbi should
be. I pray that I may live up to his example.

Finally, I would like to thank my wife Ida Rae Cahana for
her eternal patience, support and inspiration. And to David
Yehuda Cahana who makes everything worthwhile. Together they

have set my life to music and I am forever grateful.




CHAPTER 1: HISTORICAL DEVELOPMENT

TOBACCO USE IN WESTERN CULTURE

Tobacco was introduced to Europe through the voyages of
Christopher Columbus. Native Americans of the West Indies
offered tobacco leaves to Columbus and his men in 1492 as
tokens of friendship.' Within 30 years of Columbus’ voyages,
a tobacco trade had been established by the Spaniards between
the Caribbean and India, and trade later developed with Japan,
China and the Malay peninsula.?’ Although the Spanish tried to
monopolize tobacco trade, many growers smuggled the leaf to
Dutch and English ships. Tobacco was introduced as a cash
crop to the Virginia colony about 1611 and the first shipment
reached London in 1613. Within three years, tobacco become

the most significant crop and chief export of the British

1 U.S. Department of Health and Human Services. Smoking

(Atlanta, Georgia: U.S. Department

of Health and Humans Services, Public Health Service, Centers

for Disease Control, National Center for Chronic Disease

Prevention and Health Promotion, Office on Smoking and Health,
1992; DHHS Publication No. [CDC] 92-8419); p. 19.

Ibid., p.- 23. See also J.C. Robert, The Story of
2 : Hill, North carollna'z University of

Tobacco in America
North Carolina Press, 1967).
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Colonies in North America.® There is evidence that Jews were
active, and perhaps leaders, in the tobacco business.*

The use of tobacco was not accepted whole-heartedly in
Europe. While some believed that it had medicinal purpcses,
perhaps in imitation of South American 1Indians, other
Europeans believed that it was a heathen practice to be
strongly discouraged. Many people claimed that smoking and
chewing tobacco were harmful to health. The most famous
attack on tobacco appeared in 1604, when King James I

anonymously issued A Counter-Blaste to Tobacco, in which he

disclaimed any medical value of tobacco and described smoking

as a loathsome practice.’

TOBACCO USE IN EARLY HALAKHIC LITERATURE
As tobacco a became reality in both the Ashkenazic and
Sephardic Jewish communities, several halakhic questions were
raised. The first full discussion of the use of tobacceo by a
Jewish legal authority was written by Chaim Benvenisti of
Constantinople (1603-1673) in his long supercommentary to the
Tur, K’nesses Hagdola (in the supplementary volume, Shiurey

3 Ibid. p. 24. See also N.M. Tilley The Bright-Tobacco
- (Chapel Hill, North Carolina: University

Industry, 1860-1929.
of North Carolina Press, 1948).

4 Solomon B. Freehof, "The Use of Tobacco,"™ Reform
(New York: Hebrew Union College Press,

1977), p. 52.
Op. cit., p. 24. See also James I, King of Great

5
Britain uwmm 1604. Reprint. (Emmaus,
Pennsylvania: e Books, Inc., 1954).
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K’nesses Hagdola, #567, sec. 3). He deals with the legal
question of whether tobacco may be smoked on fast days. In
general, he is opposed to smoking on any fast day because it
brings Judaism shame in the éyes of the Moslems, who strictly
refrain from smoking on their fast days.®
Over the next few centuries, several other issues
regarding the smoking of tobacco were raised. These included:
the permissibility of smoking on holidays, smoking on
Passover, smoking a cigarette which has been lit from a tallow
(non-kosher) candle, smoking in the synagogue, smoking on
Shabbat, and whether smoking requires a blessing.’” Similar
issues were raised regarding other forms of tobacco ingestion,

such as snuff.?

SMOKING AS A HEALTH HAZARD
Smoking tobacco was first implicated as a cause of cancer

in 1761.° In the United States, the epidemiological evidence

6 Freehof, p. 51. See also:
(%on pp W R a'gvrr) ™ 1
page 317, in which a long quote from Chaim Benvenisti is
excerpted.

“JT2770 AMD02 PAWT XIT 1 0

7 See K¥D (pp. 317-325) for an extensive discussion of
each of these topics. See also Freehof pp 50-55 for a shorter
overview. Some of these topics are reexamined in J. David
Bleich "survey of Recent Halakhic Periodical Literature:
Smoking on Yom Tov" Tradition, Vol. 21, No. 2 (1983) pp. 167-
172. See also the Responsum of Rabbi Obadiah Yosef:

U7 RO AR ITW TMG TYOND TOT MIYN 2" MU0 [UY? D OXT

8 m m-: 325‘3”- 4
9 D.E. Redmond, "Jr., "Tobacco and Cancer: The First

Clinical Report, 1761" New England Journal of Medicine 282:18-
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was made available to the general public in January of 1964
when an advisory committee appointed by then Surgeon General
Luther L. Terry issued its repcrt on the relationship between
smoking and health.'® The report concluded that cigarette
smoking is a cause of lung cancer and laryngeal cancer in men,
a probable cause of lung cancer in women, and the most
important cause of chronic bronchitis. Although there was not
sufficient evidence at that time to show a causal connection
with other diseases such as emphysema and cardiovascular
disease, the committee concluded that "cigarette smoking is a
health hazard of sufficient importance in the United States to
warrant appropriate remedial action.''™ Since that time there
have been 24 reports on health and smoking by surgeons general
of the United States Public Health Service, expanding and
strengthening the conclusions of the 1964 report. The 1989
report estimated that 390,000 Americans die each year from
diseases caused by smoking: 115,000 deaths from heart disease;
106,000 from lung cancer; 31,600 from other cancers; 57,000

from chronic obstructive pulmonary disease; 27,500 from

23, 1970. Quoted in Fred Rosner, "Cigarette Smoking and
Jewish Law”, Modern Medicine and Jewish Law (New York: Yeshiva

Univarlityt:é
- _q

64)

11 Ibid, 'p. 33+




stroke; and 52,900 from other conditions related to smoking.™
A coalition formed by the American Heart Association, the
American Lung Asgociation and the American Cancer Society
claims that in 1994, 30 years after the issuing of the Surgeon
General’s first report, 420,000 Americans are dying of smoking

related disease.’

HALAKHIC DISCUSSION OF A PROHIBITION ON SMOKING

Even before the causal relationship between tobacco
smoking and serious illness was demonstrated with any
definitude, halakhic writers began to suggest a full
prohibition on smoking as a matter of health. The earliest
was Rabbi Israel Meir ha-Kohen (Kagan), the Lafez Hayyim
(1839-1933). His writings indicates an awareness that his
contemporary medical community sees some hazard to smoking and
he chastises those who continue despite medical warnings:'

. - . Some doctors have ordered T O°KRBM A0 . . .
that anyone who is weak is UIR XVTZ 2 Yow WWw
forbidden to habituate themselves WY NK 217 MoK oon

tc [cigarette smoking] for it ryams enaw

of Hul and an Mim, Public Bea].th Service, Centers
for Disease Control, Center for Chronic Disease Prevention and
Health~Promotion, Office on Smoking and Health. DHHS

Publication No. (CDC) 89-8411, 1989.

13 Warren E. Leary, "A 30-Year Report Card on Smoking
Prevention®™; The New York Times; January 12, 1994, B7.

14 17 PO WYY ‘See Appendix A.




saps their strength and sometimes
is life-threatening. And I have
spoken several times with weak
people about this, and they tell
me that they know well that
smoking is hard on them. But
since they are habituated to it,
it is harder for them to quit.
And I said to them, who told you
to let yourself get addicted? . .
If by smoking one’s strength is
diminished, certainly one can
claim that in the final judgement

one does this of ones’ own free

will and not by force!

6
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In another work, Kagan repeats his theme of intolerance

« +«+ + «And also the Evil
Inclination has found a strategy
to trap people intc the sin of
bitul Torah (neglecting study),
and this is smoking cigars and

cigarettes. Besides the well-

15 " p0. 0™w? TOr See Appendix A.

at those who claim an inability to break the habit of smcking

and adds another reasun to prohibit smoking: bitul Torah."
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known damage to the body, they
also damage one‘s soul by
preventing the study of Torah.
For one who smokes generally
spends at least half an hour a
day preparing and smoking. And
once one is in the habit it is
hard to break from it. . . How
well do I know that people will
rationalize: "It is not in our
power to break this habit!" The
guestion is - Who caused you to
be in this situation? You
For had

yourselves caused it!

you not gotten yourselves in the

7
nRw? proooam Ty
DIXT D M o
M Oremh 1P [wynn
ey pen by ora nye
TZp 720 "X M3 Sanyeo
‘NYT 1IM DA Yoy
139 2T hyT o
D3 71 KPW 1T DDUN
ToRwn YAk mm ymamh
Mg 0% o 2 avn
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habit in the first place, it ma
would be easy for you to stop.

You yourselves are responsible!

Perhaps based on the Hafez Hayyim’s chastisement, some

Rabbis and Roshei Yishivot forbade students of their Yeshiva
from smoking tobacco. Rabbi Yaakov Yitzchak Schneerson, the

previous Lubavitch Rebbe, in a letter written over two decades
before the Surgeon General’s report, prohibited all students
in Lubavitch schools under the age of 20 from smoking, and
urged all others to quit, This prohibition "applies to all

- —— e
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the students wherever they are and is in effect 24 hours a

day." Schneerson does not, however, give a rationale for his

ruling or cite any sources.'

16 Rabbi Yaakov Yitzchak Schneerson of Lubavitch, Letter
dated December 20, 1942, Igrois Koidesh, Vol. 7, (Brooklyn:
Kehot Publication Society, 1983), p. 66. See also: Y.
Grubner, "Kunteres B’Issur Ishun," HaDarom 53 (1984), pp. 71~
83 for a further discussion on smoking in the Yeshiva,
including actions by M.M. Schneerson and the Gerer Rebbe. See
also Eliezer Menahem Shach’s (Rosh Yeshivah of the Ponevez

tter in Menachem Slae, Smoking and Damage to
SRR A0 e ;, (Jerusalem: Acharai Publications,
1990) pp. 58-61. Rabbi Moshe Feinstein issued a prohibition
on smoking in the Yeshiva in his Responsa "Regarding Smoking
Cigarettes in the Beit Hamidrash and the Beit Haknesset Which

Disturbs Others.™ Igrot Moshe, Hoshen Mishpat 2:18 (1981).




CHAPTER 2: MODERN HALAKHIC RESPONSE TO SMOKING

MODERN RESPONSA ON PROHIBITING SMOKING

The first responsum to discuss smoking as a health hazard
was written a week after the publication of the Surgeon
General’s 1964 report. This responsum by Rabbi Moshe
Feinstein (1895-1985), one of the most prominent modern
poskim, is a mere 8 lines long and contains essentially two
arguments: 1) smoking cannot be forbidden because "the
nmultitude trample upon it" and 2) in cases of potential danger
such as this "God protects the simple." Rav Feinstein also is
reluctant to forbid it because "there are many great scholars
in past generations and in our generation who smoke.'’"

Five years later, Rabbi Moses Aberbach, a member of the
faculty of Hebrew Teachers College in Baltimore, offered a
refutation to this position in the pages of Tradition: A
Journal of Orthodox Thought. In his review, Aberbach combines
the contemporary medical data with traditional sources &nd
attempts to argue the points raised by Feinstein. While not
mentioning Feinstein by name (or quoting his responsum),
Aberbach states:

At the very least, therefore, smoking is a form of

self-injury, which is overwhelmingly condemned and

forbidden by rabbinic law. Since these facts have

17 P02 ST T STER AYUR MW MU0 R QT UWITD TeR 1
See Appnngix' Bp?or full text and translation. (Town) o
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been common knowledge for some years, it is
astonishing that authoritative Gedolim have not yet
made any pronouncement on the question of smoking;
that, on the contrary, strictly oOrthodox Jews,
including major rabbinic leaders, continue to
indulge in cigarette smoking, without apparently

giving any thought to the Issur involved.'®

In the following years, other Orthodox Jewish writers
echoed Aberbach’s position in print; most notably Fred Rosner'’
and Nathan Drazin.?® In 1976, the Sephardic Chief Rabbi of Tel
Aviv, Rabbi Hayyim David Halevy (1924-), publicly declared
cigarette smoking to be a violation of Jewish law. His
statement received a great deal of publicity in Israeli print

and television and was widely reported in the United States.?

18 Moses Aberbach, "Smoking and the Halakhah",
Tradition, Vol. 10, No.3 (1969), p. 54.

19 "Cigarette Smoking and Jewish Law",
and Jewish Law (New York: Yeshiva University, 1972) 25-31.
Revised and retitled "Cigarette and Marijuana Smoking™ in
Modern Medicine and Jewish Ethics (Hoboken, New Jersey: Ktav
Publishing House and New York, New York: Yeshiva University
Press 1986) 363-375. Revised for second edition, 1991, 391-
403.

20 "Halakhic Attitudes and Conclusions to the Drug

Problem and its Relationship to Cigarette Smoking"™ in Judaism
Leo Landman, ed.; (New York: Federation of Jewish

and Drugs,
Philanthropies of New York, Commission on Synagogue Relations,
1973) 71-81.

21 JTA Daily News Bulletin, November 28, 1976 and The New
York Times, December 11, 1976, p. 2.
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Rabbi Halevy formally stated the prohibition in a responsum of
the same year.?

Among the supports ralliied by most of these proponents of
a halakhic ban on smoking is chapter 4 of Maimonides’ Mishne
Tora i o » in which he brings a long list of items
that are proper to do in order to guard one’s health. Most
are taken from the Talmud but some, according to Rabbi Halevy,
are derived from Maimonides’ own experience as a doctor.
Those who support a halakhic ban on smoking bring this law as
3 proof that all things which injure the body, as does
cigarettes, must be avoided.

It was not until 1977 that a defense of Rabbi Feinstein’s
prohibition appeared in the pages of Tradition by the noted
Halakhic scholar J. David Bleich.® Acknowledging the
arguments of Aberbach, Halevy, Rosner and Drazin, Bleich finds
that ". . .it is not possible to sustain the argument that
smcking, in addition to being foolhardy and dangerous,

involves an infraction of Halakhah as well."™ Bleich restates

22 (r7Tn) X @Y 2 PN 20 T2 0wy T3°00 Mok DY MK M T 0Tn
In subsequent Responsa, Halevy has covered a wide range of
topics associated with smoking including whether cigarettes
are permitted on Passover (3:18:a); if it is permitted to
smoke after the afikomin (3:18:b); if one may make a vow to
quit smoking (3:25); and if one’s father tells you to buy
cigarettes for him, are you required to obey? (6:58). See
Bibliography for complete list.

23 J. David Bleich, "Survey of Recent. Halakhic
Periodical Literature: Smoking", Tradition, Vol. 16, No. 4
(1977), 121-123.
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the dictums of "God preserves the simple" and "the multitude
have trodden upon it" and explains them this way:

Willfully to commit a daredevil act while relying
upon God’s mercy in order to be preserved from
misfortune is an act of hubris. . .Therefore, one
may not place oneself in a position of recognized
danger. . . Nevertheless, it is universally
recognized that 1life is fraught with danger.
Crossing the street, riding in an automobile, or
even in a horse-drawn carriage for that matter, all
involve a statistically significant danger. It is,
of course, inconceivable that such ordinary
activities be denied to man. Such actions are
indeed permissible since "the multitude has trodden
thereupon," i.e., since the attendant dangers are
accepted with equanimity by society at large.
Since society is quite willing to accept the
element of risk involved, any individual is granted

dispensation to rely upon God who "preserves the

simple.®n

Bleich also notes an argument which distinguishes |
"immediate danger"™ from "potential danger."™ According to this
formulation: "immediate danger must be eschewed under all .

circumstances; future danger may be assumed if, in the

24 Ibid., pp. 121-122.
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majority of cases, no harm will occur.™ Bleich sees cigarette
smoking as falling into the latter category because "no danger
is present at the time the act is performed. The health
hazards posed by smoking lie in the future.2®

Bleich’s position is argued in a subsequent issue of
Tradition by Dr. Russell Jay Hendel and 2vi I. Weiss,?® who
claim, among other points, that he lacks a complete
understanding of the scientific data. In his defence, Rabbi
Bleich remarks that:

Presently available information does not support

the conclusion that the longevity of a majority of

smokers is shortened as a result of indulgence in

this habit. That would be a significant factor in

terms of the point made with regard to the thesis

(contrasting immediate and potential danger.?)

And finally, Rabbi Bleich offers the interpretation that
Maimonides’ list of prohibitions in Deot 4 is exhaustive,
rather than categorical. Since Maimonides did not mention
smoking, he did not prohibit smoking. "To say that had
tobacco been known in the Talmudic period, smcking would have
been banned is not the same as saying that it is prohibited

25 Ibid., pp. 122-123.

26 "Communications: Smoking", Tradition, Vol. 17, No. 3
(1978) 137-142.

27 Ibid., p. 140.
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according to Jewish law." Thus he concludes: "In the absence

14

of a rabbinic decree an otherwise permissible activity may be
ill-advised, deplorable and downright foolish — but not a
violation of Cewish law.®w

In the same year as Rabbi Bleich’s review (1977), the

first Reform responsum on the subject of smoking was authored

by Rabbi Solomon B. Freehof. This responsum makes no mention
of the contemporary halakhic debate, but gives a review of the
early legal literature on the topic regarding such issues as
whether a blessing is needed, whether smoking is permitted on
fast days, etc. Freehof then goes on to discuss the laws
requiring one to guard one‘s health, both in Mishnah (Baba
Kamma B8:6 and Talmud 91b) and in the Mishne Torah (Rotzeach
11:5) and concludes:

. . If ever the medical profession definitely
agrees that the use of tobacco is of danger to
every human being, then, of course, it could well
be argued that Jewish law, which commands self
preservation, would prohibit its use. Until such
time, we can only say that those for whom it is
surely harmful would be carrying out, not only the
recommendation of their doctor, but the mandate of

Jewish law if they give up their use of tobacco.?

28 Ibid., p. l42.
29 Freehof, p.56
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This responsum of Freehof’s is the only Reform ruling
dedicated to the discussion of a full prohibition on smoking.
However, in 1985 the CCAR Responsa Committee discussed a ban
on smoking in the synagogue. After a review of the literature
which included both Feinstein and Bleich, the Responsum
concludes:
We, however, feel it is necessary to move beyond
this cautious stance. When it is within our power
to ban smoking, we should do so on the grounds of
personal health as well as the health of our
neighbors. It would, therefore, be appropriate for
a synagogue to ban smoking entirely in its building

or to restrict it to a few isolated areas.>

In 1981, Rabbi Moshe Feinstein wrote a follow-up to his
original, brief responsum. In it, he reiterates the
principles "God protects the simple™ and the inability to

apply a ban in instances when "the multitude trample vpon it."

Feinstein concludes:®

Now, in matters such as these, ™2y &7 R praT™

that is smoking cigarettes, those ma I Yxe nruo

30 CCAR Responsa Committee, "A Ban on Smoking in the

Synagogue"™, CCAR Yearbook, Vol. XCVI (1986). Also in Walter
Jacob, ; (New York:

Central Conference of American Rabbis, 1987), pp. 19-20.
Responsum dated December 1985.

31 PDUR VI STUR NTUR MW AU [PV TOK U 0K [MUUITD D 1)
See Appendix B for full text. (¥own) vy P 72 pn




who are habituated to it enjoy it
very much and are sorry when they
do not have cigarettes, more than
from want of good food, and even
more than from lack of any food
for a short time, and the damage
from it is anyway only a bare
minimum. And all the more so
since they make up a very small
number of those who are sick from
cancer and other dangerous
illnesses. . . And of a fear such
as this, it is said "God protects

the simple."
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In the same year, Feinstein wrote a Responsum relating to

the issue of second-hand or side-stream smoke. Responding to
the question of whether smoking can be prohibited in the Beit

Hamidrash if the smoking bothers other students, Feinstein

writes:*

. . .for there are students who

cannot tolerate the smoke and for

whom it is hard on their bodies

QKT 0K Tw.
on eyt "ot oo
0¥ MY O°DUY? NTUPY YOUn
mua v e M

and they become sick from it. As
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disputes the evidence that
palsivo m;qwﬁo mka pon.l any hazard to the

they wrote in their request, it
gives them much discomfort,
headaches, injures their heath,
and may even shorten their lives.
And regarding what they wrote, it
is well-known that it is harmful
to many people, and even those
who do not smoke may be hermed by
the smoke of others not far from
them and from the smoke in the
Bet Midrash. . .the law is clear
and simple as I have written,
that it is prohibited for smokers
to smoke in the study hall if
even one person is present who is
discomforted from it, even if he
is not injured and made ill, and
certainly if the possibility of

illness and injury exists.

17
Tr O XO'RW wpan
P TR X b
. onhe mRra?
™ LU AR 0 TIPR
™1 Xe YT anand
X700 WK 127 pran
orT M XO'RO OV 0
ovYIXY TOyTa o1 N
wan pym X7 0MOYD
TR K32) WK Oy
NANDTD VWD) T2 T
oy? TIOXDT?  TOXY
X OV X3200D TATA
WUIHY [U¥D URU MK
NN Py WOKTD AR M2
nHr o evT? Ten )

.l'ﬂﬂm

In a 1983 issue of Tradition, Rabbi Bleich gives a full

review of the problem of second-hand

nonlnoker" he concludes:

smoke. Although he

'oxpouuro to usual levels of



. there is no doubt that all rabbinic decisors
are in full agreement that smoking in public areas
is forbidden when it causes actual harm, pain or
discomfort to others. While the potential health
hazards of passive inhalatinn of tobacco smoke may
be subject to debate, it is certain that
invcluntary inhalation causes discomfort to many
non-smokers. Such discomfort may not be imposed
upon non-smokers who are entitled to T"quiet

enjoyment™ in public areas.®

The issue of passive smoking was also addressed at the
1982 convention of the Rabbinical Assembly (Conservative). A
resolution was adopted that recognized the personal health

hazards involved with smoking, but focused on supporting

"local legislation that bans smoking in public places."®

In 1982, Rabbi Eliezer Yehudah Waldenberg, a member of
the Supreme Rabbinical Court, issued a Responsum that
discusses both the issue of prohibiting smoking as a health
hazard and prohibiting smoking wher it puts others at risk.
Among the sources Waldenberg cites is the Hafez Hayyim’s

3 J. David Bleich, "sSurvey of Recent Halakhic
- Literature: Smoking in Public Places"™, Tradition,
. 21, No. 2 (1983), p. 177.

l.utj. of the Rabbinical Assembly, 1982 (from
o - 443182 [1983]).
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remarks from D™WX 'UWY™ noted in Chapter 1. Waldenberg,

however, puts it into the context of Kagan’s time:

Now the ruling of the Hafez
Hayyim 2zt"l of which we speak,
places a restriction on a weak
person as the doctors of that
time ordained; which was before
the full extent of the damage was
revealed. Today when the shame
of smoking has been revealed in
the fullness of its serious evil,
and its power to kill and destroy
has been clearly shown, i 65
applies to any person, even those

whe do not appear to be weak. . .

Waldenberg concludes:™
To summarize, it is Torah
which comes to our words by

Halakhah and it is lawful that

0™WRIT >3 TR e pn
"D TN OR By A
MY DAY 0ROV TMY
PR P T o3
2% \nia AN i oo
»y1-momin xna neryn
™Y ARy YHya e
et ovn aYhn manm
ORIt 13 9 %y X
N oXN XYT oan

J12m T

nxr oM Ye ohooa
AT TR W TN
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Reprinted in Assja 35, Vol. 9, No. 3, (Feb. 1983) pp. 10-
151: and in Sefer Assia, pp- 252-257:'and in .

Efer . 30-35. See Appendix B for full text. For a
furtl'urppdiscuu:lon on when people are entitled to object to

passive smoking, see S. K. Gross, Shevet ha-Kehati, No. 332,

Jerusalem, 1987) and Rabbi Yonah Metzger, "
( : )on a Public Bus)," Mevam Hahalacha (Tel

Aviv, 1987-88) 2:97.
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there is room to prohibit smoking a0 %Y meyn
by Torah law. And similarly when pYweynwa 12 oM
there are smokers in a public 72 oM mapaa
place, it is legal for any single mRKY MR %y Tow
person there who is afraid that ma Uvnw 0w DYRINITN
it will afflict their health, to e amxTas yueb
prohibit them from smoking. MUY XOU 0UITYDR Y73

In 1985, the Dr. Falk Schlesinger Institute for Medical-
Halackic Research at Shar’are Zedek Medical Center in
Jerusalem, published a book of articles on medical ethics and
Halakhah entitled Emek Halachah.® oOne chapter is devoted to
articles on the adverse effects of smoking and the Halakhic
response. In the following year, the Institute published its
fifth volume of Sefer Assia, a "collection of original
articles, abstracts and reports of matters of Halakhah and
medicine.*™ This volume expands on the discussion of smoking
from a medical and halakhic perspective. Some articles are
repeated, such as overview of the halakhic issues by the
editor, Dr. Mordechai Halperin. Others are newly included,

such as the Responsa of Feinstein ("Smoking in the Beit

36 Mordechai Halperin (ed.), Emek Halachah, ASSIA, A
Collection of Articles Relating to Physicians and Medicine in
Halachah (Jerusalem: Emek Halachah Foundation, 1985), pp. 279-

313.

37 Mordechai Halperin (ed.), Sefer Assia, vol. 5
(Jerusalem: Rubin Mass, 1986) pp. 220-262.

|
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Hamidrash™) and Waldenberg noted above. Both volumes contain
medical articles on the hazards of smoking.

In 1988 the only book-length work devoted exclusively to

the subject of smoking and the Halakhah was published in

Israel. This book is titled: Pe'er Tachat Efer, which comes
from Isaiah 61:3 "(Adonai has sent me. . .) to give them a

garland instead of ashes." The author explains the title this

way:®
The name of this book. . . is a 2Y ™aT? X3 . "poa ow
hint about the proper path for a — i XA Tmmn
Jew — who steers straight in all %y *y Y03 mer mamn
matters according to the Torah oI MEIm™m o TMna b
and Mitzvot. One who chooses the AMYymL23 Wb MW
"garland™ of abstaining from JTTI'02 DX nnn eyn
smoking in place of the "ashes" i 7 bl

of cigarettes will stride in this

This book contains reprints of many of the responsa
discussed above as well as statements of many Roshei Yeshivot
regarding smoking on holidays, weekdays and in public places.
It also contains sections on the laws of guarding one’s health
and why smoking violates them, the laws against smoking on Yom

Tov, the laws of "removing a stumbling block"™, and a section

38
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on medical data regarding the effects of smoking. The book
even includes an 18th century acrostic poem "denouncing
smoking" written by the Sephardic rabbi Hayyim Modai (1720 -
1794).

In 1990, the most extensive English review of the Hebrew
literature relating to smoking and the Halakhah was published
by Rabbi Menachem Slae.* This 90 page booklet discusses the
halakhic obligation to safeguard one’s health, the prohibition
against harming oneself, a discussion of the laws relating to
damage to the fetus (of which smoking has been implicated), a
listing of 36 mitzvot relating to smoking culled from the
Sefer HaChinuch, a discussion of the injunction not to indulge
one‘s passions (mentioned in Feinstein’s 1981 responsum), and
a short overview of the responsa prohibiting smoking. Rabbi
Slae also mentions, but does not give the reference for, twc
anonymous pamphlets on the subject which were written by the
same author identified only as "a yeshiva student." These
pamphlets are entitled "Cigarettes and the Damage They Cause,
In the Light of Halacha and Mussar" (1965) and "Ma‘aleh Ashan

(Raising Smoke): Aspect of Smoking in Halacha, Mussar and

Health (1972).%"

39 Menachem Slae,
Halachah, (Jerusalem: Acharai Publications, 1990).

40 Ibid., p. 42.
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The most comprehensive responsum on the subject was
issued in 1991 by the Va‘ad ha-Halakhah of the Rabbinical
Assembly of Israel.'' Like Waldenberg’s, this responsum covers
both the subjects of banning smoking as a personal health risk
and passive smoking as a public health risk. This review
notes either in its text or bibliography all the modern
halakhic literature, including the English articles mentioned
above. It is the only Hebrew text, for example, which
references the Responsum of Sclomon Freehof.
Beginning with the scientific evidence that smoking

“n this responsum

"harms the body and shortens the life,
reviews 13 halakhic points which indicate to the committee
that smoking is not permissible, including such well-known
principles as: the saving of a life overrides all laws, the
sages have forbidden many things because they contain a danger
to life, one does not depend on a miracle, and ba’al tashchit
(do not be wasteful). In addition it gives a rebuttal to the

arguments of Rabbis Feinstein and Bleich. The Va’ad’s

Responsum concludes:*
. . .the Halakhah forbids nX oW v
smoking, forbids it absolutely, Y31 vhmn TMO'R TROYh
and one who heeds it will be n2"2 XN 7Y wAn W

41 DD v mbom TV NIWA RY? TP O [MIY3 awn pru T
Responsum dated 1991. 3IUn 0O (II0N - TEN) T T 2K T

42 Ibid., p. 37
43 Ibid., p. 49.
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blessed. Similarly, it is Uy? TOX P wd aw
forbidden to smoke in a public oxX1 MTNY% Mz opna
place a priori, but if someone OX 12 %3 XY [y 12y
transgresses and smokes anyway, 72 %y mnab mpna X3RN
any person in that place is pmnmy  wyma  avm
permitted to prohibit it and the mpnim

smoker is required to leave that

place.

This responsum was summarized in English by its author,
Rabbi David Golinkin, in a 1991 issue of Moment.* This
article focuses on the refutation of Feinstein’s position.
Wnile acknowledging that "the Talmud discourages one from
disagreeing with a prominent rabbi after his death since he
cannot defend himself (Gitten 83b)" Golinkin finds that
smoking is "no ordinary issue"™ since it is an issue of pikuach
nefesh.*® Thus, he concludes:

Rabbi Peinstein’s position on smoking was one of

the most unfortunate halachic decisions of our

generation. If he had forbidden smoking in 1964,

thousands of Jews who looked to him for halachic

guidance would have kicked this deadly habit. Who
knows how many lives might have been saved? But it

44 David Golinkin, "Responsa"™, Moment Vol. 16, No. 5
(October 1991) 14-15.

45 Ibid., p. 14.
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is not too late. We hope that the ultra-Orthodox

2 )
poskim will soon realize what all other poskim
realized years ago: Smoking is 1lethal and is

therefore forbidden by Jewish law.*

It is interesting that Rabbi Golinkin here makes a

distinction between the "ultra-Orthodox"™ Rabbinic decisors and
all others. As the Va‘ad’s review makes clear in its citing
of Rabbis Waldenberg, Halevy and others, the divisions are not
so clear-cut.

The most recent halakhic discussion published on this
subject is by The Orthodox Roundtable, a project of the
Rabbinical Council of America. Four prominent North American
orthodox Rabbis discussed both passive and active smoking and
concluded:

. .based upon present research and the stated
argument of Rabbi Moshe Feinstein, the smoking of
cigarettes constitutes a blatant violation of the
Torah’s commanament against inflicting harm on

oneself and hence is absolutely prohibited halakhah

u’l Ma‘aseh.”

46 Ibid., p.15-. [

47 Rabbis Jeffrey Woolf, Reuven Bulka, Daniel Landes,
Saul Berman; RCA Rmmdzable: P'ropcual on Smoking, 1992.
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Further they suggested three "definate actions" to
eradicate smoking from the Jewish community:

1. Smoking should be banned from all synagogue
buildings, Day Schools, Mikva’ot and all other
institutions and events under the supervision of
the Rabbi.
2. Rabbis should themselves cease to smoke, and
should publicly educate their congregations as to
the medical and Halakhic severity of smoking. . .
3. Rabbis should take the lead in promoting smoke-
free environments in their community as an
important avenue of kiddush Hashem and kiddush
HaHayyim.

The Roundtable is thus the first and only group to
examine not only the legal issues involved, but to suggest

leadership roles for its Rabbis as an ethical imperative.
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THE LEGAL ISSUES
Having now surveyed the range of writings on the
possibility of enacting a ban on smoking as a danger to
health, the next step is to analyze the Halakhic arguments to
examine their validity. First we must separate out the issues
and principles invoked and examine their context and
application.
For this stage it is first important to determine which
of the legal texts are most appropriate to use. Many of the
works examined in the previous section are articles by noted
scholars whose opinions and observations are highly valued,
yet they do not carry the full weight of Halakhic authority.
The category of legal literature that is most useful in
this investigation is the "Responsa literature." That is,
responses to letters sent to recognized poskim (Rabbinic
decisors) which have been collected intc published volumes.
Of all the articles written about the possible Halakhic
prohibition on cigarette smoking, five works fit into this
category:
1. Rabbi Moshe Feinstein, "Regarding the Smoking of
Cigarettes™ (1964)

2. Rabbi Hayyim David Halevi, "The Prohibition on
smoking by Force of Halakha"™ (1976)

3« Rabbi Moshe FPeinstein, "If the Smoking of

cigarettes is Forbidden" (1981)
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4. Rabbi Eliezer Waldenberg, "Is it Forbidden By Law
to Smoke Cigarettes?" (1982)

5. Rabbi Hayyim David Halevi, "Concerning The

Pronibition on Smoking" (1989)

The full texts and translations of these five Responsa
are found in Appendix B.

After much deliberation, I have decided not to include
the responsum of the Rabbinical Assembly of Israel’s Va‘ad ha-
Halakhah, even though its encyclopedic nature would have
provided much insight into the legal discussion. This
decision was based on the definition of "Responsa™ as being
rulings promoted to a halakhicly bound community, which the
Va‘ad does not represent. As Rabbi Eugene Borowitz noted in
his book Renewing the Covenant:

. The halakhah is not just something that the

ray "says" but a ruling that, once he has specified

it, the people are required to do, classically, by

God‘s own authority. Any concept of halakhah that

forgoes this notion of requirement should not call

itself "halakhah"; that is, if one is using the

term figuratively, one should expect the resulting

"halakhah" to have only figurative authority, with

the true legislative power reserved for the self.*

B. Borowitz, Renewing the Covenant, A
48 Rabbi Eugene (New York: Jewish Publication

Society, 1991), p. 282.
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It is the objective of this section to understand the
legal issues as they relate within a law-based community. The
application of this to the Liberal (non-halakhicly bound)
community is discussed in Chapter 3.

From these texts, I have gleaned five legal principles on
which the arguments both for and against smoking rely. Three
are found in Maimonides’ Mishne Torah: "Guard Your Health"
(Deot 4:1), "Remove the Stumbling-Block"™ (Rotzach 11:4) and
"The Sages Have Forbidden Many Things" (Rotzach 11:5). The
final two principles are from the Talmud and actually operate
in unison. They are: "God Protects the Simple"™ and "The
Multitude Trample Upon it." (Numerous citations. See below.)
Each of these will be examined in their original contexts and

in their application towards our problem in the Responsa.

MATMONIDES’ MISHNE TORAH
Of all the sources brought to bear on the subject of
prohibiting smoking, the ones most often quoted on both sides
come from Maimonides’ Mishne Torah. Three texts are used:
Deot 4:1 which discusses the obligation to guard one’s health,
Rotzach 11:4 which discusses the laws of removing a stumbling
block, and Rotzach 11:5 which notes that many things have been

forbidden by the sages because of a danger to health.
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Deot 4:1 |
"Guard Your Health"
In Halakhah One of Deot chapter 4, Maimonides gives not only
the commandment to guard one’s health, but the underlying w

reason for insuring that one stays healthy:

By keeping the body in health and
intact one walks in the way of
God, since it is impossible to
have any understanding or
knowledge of the Creator when one

is sick, therefore it is a

nvm aan

D@ "2772 0791 X2 N
1'% TWOK K MY XM
K27 Ny™T2 137 YT ONR
T e abnm xm

w2y pAInY oI

person‘s duty to avoid whatever T AR 0TTIRAT DM
is injurious to the body, and 0™M372  WIy 1T
omnam oR™ann

cultivate habits which are

conducive to health.

The remainder of the chapter constitutes a long set of
rules for proper eating, drinking, hygiene and exercise. As
Halevi notes in his responsum (1976) many of the items on this
list come from the Talmud, but many are derived from

Maimonides’ own experiences as a doctor.
In discussing this list of prohibitions Moshe Feinstein

(1964) concludes:

nmym T anma ™,m
roam Ty v opw
mea?  omen ppe

And see in Maimonides,

chapter 4 of Deot in which he
discusses food and drink which is
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good and healthy and that which TAT MR™T? DYIm man
is bad and not healthy. He does X? TOR b2 and X
not write there in terms of a BT XY XYW
Biblical or Rabbinic prohibition andTd  D'BAN MONRW
as he does write in Rotzach 11:4 nIdo 1 7w Y won nom
about the removal of a stumbling- TIOMIMA XUba mwn)

block that endangers life.

And in his second Responsa on the subject (1981) he concludes:

But (Maimonides) did not, despite o™ 22 %y owa xom
all these things that he T X? amx vdT BRY
detailed, concern himself to AT MRD T TOWS
forbid absolutely those things X J1 ARYT Y
which the majority of people W2 P KD UrKT RaM
enjoy and which does not cause B | 7=

most people any damage. . . |

The issue thus becomes one of interpretation. Feinstein
finds Maimonides’ stress on avoiding unhealthy things not as
a set of commandments but at most a suggestion of good
behavior. Halevi, on the other hand, finds the list to be a
set of examples of things which should be forbidden because
they harm health. And further that they are laws and not

suggestions, for:
All this Maimonides wrote in his OO AW and m

great legal book "Yad Hazakah"  .TIPMW T"Mornn ndvmn




(Mishne Torah]. Maimonides did
not intend this to be good
advice, for that is done richly
in his other books and the many
letters he wrote. Rather
Maimonides intended to give a
Halakhic ruling, on the same
principle of the basic obligation
that "Since by keeping the body
in health and intact one walks in
the way of God" whose source is

"Guard yourself and gquard your
life."
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Halevi finds the source for Maimonides’ ruling in

Deuteronomy (4:9) "Only guard yourself and guard your lives

well. . ." which is repeated as a warning (4:15) "And

stumbling-block:

Rotzach 11:4

"Removing the Stumbling-Block"

. . . Likewise, it is a positive
commandment to remove any

guard your lives very well. . . ." Maimonides, however, uses

this as a proof-text for another concept, that of removing the

v won o P ..
M MRl N0 1
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stumbling-block involving danger NAD WETN oY Ty
to life, to take heed and to be Y 19 T2 v
extremely careful with it, as it 7% mwn axiv
says "Only take heed, and guard X? ox oo nawmn
yourself  scrupulously (Deut. mwonn nam von
4:9)." And if one does not o oo T rxann
remove any stumbling-blocks X722 Tawm oy me»
liable to cause danger, one has .07 pwn

thereby failed to carry out a
positive precept as well as
transgressed [the negative
commandment] "You shall not bring

blood guilt [Deut. 22:8]."

As Feinstein noted above, this is written with the force
of Halakhah, using the language of a prohibition. By
contrasting these two sections, he finds the former to be less
compelling Halakhicly, but simply a guide for good living from
Maimonides’ point of view. Even so, one could argue that if
the leaders of a community have the knowledge that smoking is
a risk to health, it is their obligation to remove the
stumbling~block by forbidding it. Not so, according to
Feinstein:

« « +And there are many of them N'RX® 2 737 oW .

for whom it is impossible to wrR AWy v

avoid it, for many people are K ornea Taw




busy making a living and there
are those so very poor that we
cannot prohibit them, we can only
stir up that which has been
hidden and make them aware so
that they know which things are
good and which are bad, and

advise them in the language that
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Maimonides adopted in the whole P2 o3
chapter.
Rotzach 11:5
"The Sages Have Forbidden Many Things"
The text from Rotzach which immediately follows

anticipates the argument that risking one’s life is a private

affair:
Many things have been forbidden o207 TOX 0MIT MM

mMZDl NIDO 03 ' DD
WK FRY mwn Y,

by our Sages because they may

endanger life. Now, if anyone

transgresses these prohibitions, a1 D3yl PoR  UTm
saying "I am placing only myself R W P2 Yy oKy
in danger, and what right have No2 XMR D2 22 Thpd
others to interfere?" or "I do mray

not care about this"™ — such a
person is punished by flogging
inflicted for disobedience.
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Maimonides’ statement here is repeated almost verbatim in
Shulchan Aruch, Choshen Mishpat, 427:9 (which is the last
section of Choshen Mishpat). According to Waldenberg,

flogging is not the only option: "This means that others are
allowed to motivate (the smoker) with any means available."

Waldenberg also discusses whether the prohibition is
Biblical or Rabbinic. He concludes that it is Biblical even
though the paragraph begins with the words "many things were
forbidden by our Sages," i.e., the Rabbis. If it is Rabbinic,
however, we would see an example of new items discovered to be
harmful which were subsequently forbidden.

Following this passage are several rules of things that
must not be done (much of which is quoted in Halevi [1976])
for example; not drinking from a river at night for fear of
swallowing a leech (11:6), not drinking uncovered water for
fear that a reptile might have drunk from it earlier and left
behind its poison (ibid.), and not putting small coins in
one’s mouth for fear that it might have the dried saliva of
someone who is diseased (12:4).

If Maimonides’ list of harmful items here and in Decgt 4
are examples, (i.e. the 1list is representative, not
exhaustive) then it would seem possible to add to the list
something recently discovered to be harmful, such as cigarette
smoking.

Taken together, these three statements from Mishne Torah
give a rationale for protecting one’s own health, a sense of

|
i
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responsibility to protect others, the ability to prohibit
harmful things and a punishment for those who believe that

they have a right to risk their own lives.

“GOD PROTECTS THE SIMPLE"
In the Talmud

In his two Responsa on the subject of smoking and health,
Rabbi Mcshe Feinstein relies on the principle T O°KXND WW "God
protects the Simple." Feinstein notes that this phrase, from
Psalm 117:6, is applied in three instances of potential danger
in the Talmud. The first occurs in Niddah 31a:

It is learned (in a Beraita): One o™ \NUD TRERT Xan

who has intercourse in the omT Pw RO oyen

ninetieth day (of pregnancy), it "™IX WX XPX YN KD

is as though blood has been shed. O'RND WWN TN YOUD

But how could one know? Abaye |

said, one has intercourse as

usual and "God will protect the

simple."

Clearly to the Rabbis the ninetieth day of pregnancy
carries with it some danger; whether to the fetus or to the

mothersis not-mide clear. If it is to the fetus it would be
interesting to apply this towards the discussion of abortion,
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for if one causes harm to a fetus on the ninetieth day, is

this actually "shedding blood"?

But the question that is being addressed here is, how can

one know when the ninetieth day of a pregnancy has arrived?

If

accuracy would

it

be crucial.

is a matter of shedding blood (i.e.

Rather,

murder) than

according to this

principle, one goes about normal life and trusts that God will

protect us in our ignorance.

The second case,

pregnancy:

pid not Rav Bibi teach in the
presence of Rav Nachman: Three
women make use of an absorbent

(to avoid pregnancy): a minor, 2

pregnant woman and a nursing

mother. The minor because

otherwise she might become

pregnant and die. A pregnant

woman because otherwise it might

cause a spontaneous aborticn’. A

nursing mother because otherwise
she might have to wean her child
prematurely and it would die.

v And what is a ‘minor’? From the

>

lgootolcmyumandomday
to the age of twelve years and

from Niddah 45a deals

also with
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one day. One who is less or more
than this age carries on with
intercourse. So says R. Meir.
But the Sages ruled: The one as
well as the other carries on with
intercourse in a normal manner
and mercy will come from heaven,
as it says in Scripture: "God

protects the simple."

This example is often quoted in the discussion of the
permissibility of contraception in Jewish law. Although the
text states that there is a danger to the life of a ainor who
is physically capable of conception but is at great risk if
she does so, the sages ruled that she still must carry on with
her marital intercourse during the year of danger. And she
will be protected because "God protects the simple."

This case is very different than the previous one. The
danger to the underage woman is known and accepted, and there
is no difficulty in determinring when the dangerous period
arises. Nevertheless, she is to carry on as if there is no

danger, relying on Providence to protect her.

Although not noted by Feinstein, this text recurs
verbatim-three more times in the Babylonian Talmud: Yebamot

12b, Yebamot 100b and Ketubot 39a.
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The third Talmudic example of 71 0'KND WW occurs in Shabbat

129b. This instance has to do with the proper times for
blcod-letting:

The correct times for blood- KNJIZ2 TN X277 XOMD

letting are on a Sunday, .. RMZ Dym XyIw
Wednesday and Friday. . . Why KD XN2wa RNPN2 MK
not on Tuesday? Because then the T2 RR™pT DWn X7 Xoyw
planet Mars rules on even- Rl XN2IT Y2¥D M2 0TIRD
numbered hours of the day. But T3 W77 P"2 M2 Ravp
on Friday it also rules at even- ST ORND "MW 0"

numbered hours! But since the
multitude trample on it, "God

protects the simple."

This discussion also deals with a "known danger." The
planet Mars is often associated with war and pestilence.
Even-numbered hours of the day are similarly regarded as being
susceptible to disaster'*. The combination of the two is
particularly dangerous. So Tuesday, the day when the planet
Mars rules the even-numbered hours, is not an appropriate d&y
for blood-letting. However, the objection is raised that Mars
rules the even-numbered hours on Friday as well! But it seems

that blood-letting was a common custom on Friday and therefore
"God protects the simple.”

49 See. Joshua Trachtenberg,
Superstition, (New Jersey: Behrman, 1939), pp. 251-253.
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Note that in this instance, even though a danger is

apparent, the language used is not one of "forbiddling."™ The
discussion is on appropriate or auspicious days for blood-
letting.

This example combines the principles of 71 0'RND "WMW and W1
037 M1 : "God protects the simple"™ and "the multitude trample
on it,"™ the second of Feinstein’s principles which allow
leniency. Even though it is known to be a danger, most people
dec it. Therefore, it cannot be forbidden.

Also not mentioned by Feinstein in his responsa, the
phrase "God protects the simple" is applied to three more
instances in the Talmud. The first is from Yebamot 72a and

deals with other inauspicious days:

R. Papa said: on a cloudy day and K2'¥7 R 277 RDD TN
on a day when the Shuta’ (south P X7 RN Xam
wind) is blowing, we do not ™ Pwa X T
perform circumcisions nor is one o7 M WTT RITRM
bled. But today since the T O'RND MW

multitude trample on it (we do it
and) "God will protect the
simple.”

Like the previous instance, this case deals with
inappropriate days for performing important functions. The
text occurs in the context of a discussion on why the

Israelite men were not circumcised in the wilderness. One
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answer given is because the North wind, which brings favorable
weather, did not blow on them throughout their forty years of
wandering. Thus, a circumcision, and similarly a bleeding,
should not be performed on cloudy days or when the Shuta, a
destructive south wind, is blowing.

Like the previous example, this one combines the
rationale of "the multitude trample on it"™ with "God protects
the simple.™ Since people are doing it, even though they
should not, God will protect them in their innocence. These
are the only two instances in which the phrase "the multitude
trample on it" appears in the Talmud.

The example of "God protects the simple™ in Avodah Zarah
30b refers to the prohibitions of drinking wine that may have
been used for idolatrous purposes. The rule is that diluted
wine is rendered unfit and should be suspect if it is left

uncovered (30a). However:

R. Hiyya b. Ashi said in the name TBR UK 2 XU 27 MR
of Samuel: the opening of a fig 0WR 13 PX TN °D YRww
does not (come under the rules of RIN ORT D Wad M
liquids) left uncovered. For it WK MYDR T XA
is taught: R. Eliezer says, One oURM 023y OIR 7OW
may eat grapes and figs at night own ven Uw
and need not fear, for it says: T O"KRND OW WX

"God protects the simple."




42

This instance is especially appropriate to our discussion

on the dangers of smoking in that one fears leaving wine

uncovered because a snake may come and drink from it and

poison the wine (30a). The objection, then, is not only of

using wine that may have an idolatrous use but that it may
actually have a hidden danger to life.

The final example is found in Sanhedrin 110b. This

instance is more philosophical than legal. It is not involved

with dangerous elements but rather enlightens the meaning of

the word D'KND or "simple."

The children of the wicked of TR 7KXW "yo "1 2op
Israel do not enter the world to 2 T lrmyY rxa
come. . . this is according to D7 O'X2 WX ¥ IRom
Rabban Gamaliel. R. Akiva said T ORND AW KIT 2MY?
they do enter to world to come, RpUY2 011 D02 1P PO
as it is written, "God protects .X*npD |

the simple” and in the cities of |
the sea the word for child is

"simple."

O'KND is thus not only "simple™ but childlike and
innocent. One who is aware of a danger cannot claim innocence
and rely on God’s Providence. And today, there are few who
could honestly say that they are wholly unaware of the dangers

caused by cigarette nokslaq .




43
"GOD PROTECTS THE SIMPLE"™
In the Responsa

Since Feinstein rasies the points of "the multitude

trample upon it"™ and "God Protects the simple"™ as his major

rationale for refusing to enact a ban on smoking, it would

seem that any responsum coming to the opposite conclusion

would have to refute its application. And in general they
do.%0

Waldenberg, in his responsum, while not mentioning

Feinstein by name, notes that there are some who rely on this

principle. After discussing some of the medical evidence

showing the harmful effects of smoking, he states:

In light of this, clearly X7% a2 e
there is not a shadow of doubt opn PR D poo Yo S
that there is no place for self- OYMINKP *bl) 273 TNty
congratulations (as some would o MiT (P W N
like) and to rule that since the o7 o1 erym i
multitude trample on it, one can % n? v p ok 0
apply the Rabbinic principle Moy m wxma

which appears in several places oy T by mown
which notes that it is a D07 vn? vv opa
universal custom in places where J70X1  OpoD  pODY
there is a fear of danger they oM 1 W R

50 In addition to the Responsa discussed here, it should
be noted that the Responsum of the Va‘ad Halakah which I have
chosen not to include as a primary text includes an extensive
nine point refutation of the application of this principle.

See there section 3.8.(1-9).




ruled: "Since the multitude
trample on it, God protects the
simple.” But they only ruled so
in cases where [the danger] was
not apparent and when its
existence is not seen:; or
conversely where many see it and
the entirety pass it and it does
not harm them (see for example in
Yebamot 4 12b and 72a and also in
Avodah Zara 30b).

example before us,

But in the

scientific
investigation and medical
experience has in the last
decades uncovered the terrible
extent of bodily damage caused by
smoking. The awareness |is
universally known. .If so, it
is most certainly absurd to
ignore this, to dismiss it out of
hand, and to say that in an
instance such as this one says

"God protects the simple."”
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P! XY 2y ™ 2y 3
2% (Y Y T rya
WK IWPT NTIT No3
DIwa MRyl pUya

omMpnaT MX?  narnxa
DN DRI OTYTAN
oman ovama  am
DB T pUrn
oM PPV TR DTI0LM
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Thus Waldenberg finds that the principle of 71 O'KND W
applies only to cases where the danger is not apparent: either
it is unseen or is subject to dispute because the majority who
interact with it are unharmed. It is likely that Feinstien
would agree with this, and certainly in 1964 felt comfortable
saying that "the majority are not harmed." 1In 1981, the
scientific evidence was harder to refute. Never-the-less,
Feinstein concluded:

Now, in matters such as these, ey |1 YR o™

that is smoking cigarettes, those
who are habituated to it.
make up a very small number of
those who are sick from cancer
and other dangerous illnesses.
But in any case, of all the
sick found in hospitals and those
who do not come to hospitals,
certainly these (smokers) are a
minority compared to those of the
world who do not contract
anything. And of a fear such as

this, it is said "God protects
the simple.”

..M TP R N
X oM b phpm
vp vym P ‘poay
w2 T nhnT? Ty
nora myn (woavp)
... Jop XKW MIDoR
ot 2D KM ‘o
0N 02N N2 OONIANT
"ni? wWa X7w PR M2
7 RUWR X0 o
DTN WREAIW RA?YT 12K
ma wona 77 Yom X

T OKND VW PTRX

Feinstein thus argues the causal connection of smoking to

cancer, since one cannot say that the majority of those who
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have cancer are smokers. However, he does not defend or
refute the opposite position: that the majority of those who
smoke contract cancer (and other diseases). To Waldenberg and
others, this is the heart of the arguement. If "the multitude
were to trample on it"™ and not suffer adverse effects, one
could apply the principle "God protects the simple."™ However,
with each passing year the scientific data disclaims further
that possibility. The multitude do trample on it, they do
suffer the consequences, and the effects are, today, well
known.

In Halevi’s first responsum (1976), he makes no mention
of either principle. His second responsum (1989) is devoted
to a direct refutation of applying "God protects the simple.”™
to the case of smoking. However, his observations differ from
those of Waldenberg. Noting the application of this principle
to the case of not performing circumcision on an inauspicious
day (Yebamot 72a), Halevi writes:

. . .And the poskim do not O X7 opomm . .

mention this prohibition at all. X7 T on Yoo o Mo
Neither does the Shulchan Aruch, -Maw R W2 TTOm
although the Bet Yosef (262). . . XM . (307 PW) Pr
brings the opinion of Rabainu 2T oMY WY Mo
Yerucham who writes that we or Pvawa it MTT? TR
should not postpone a TN PN KR PR
circumcision on account of a Yy M TTm T

cloudy day, but we can postpone =T ™M P Trw M




it if the baby is sick. We see
here a differentiation between
something which is not
particularly logical (even if it
is natural) 1like a cloudy day,
and something which is understood
to be natural, like the weakness
of a baby. « =+ =« But the
principle which arises from all
of this is that when the danger
is natural and 1logical, and
particularly when the danger is
proven and even more so when all
the physicians confirm that the
danger of smoking is very great,
we certainly cannot rely on the
principle "God |protects the
simple." Can a person put a fire
to his breast and his clothes do
not catch fire? Therefore it is
clear that smoking is very
dangerous to health and is
forbidden by force of Halakhah.

47
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KW@ 1277 Jnya ord (XN
nTOm yavn T pw
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noBnl  TDOW W1
231 marm yavn M
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Halevi thus brings a new rubric: "God protects the I

simple® is applicable not only to cases where the danger is
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unknown but also to those where the danger is not logical or
natural. Smoking, however, since its effects are known and
natural, as well as being subject to scientific analysis, is

not subject to the exemption of "God protects the simple."

®THE MULTITUDE TRAMPLE UPON IT™
As noted above, in two Talmudic instances (Shabbat 129b
and Yebamot 72a) the rubric "For the multitude trample upon
it" is combined with "God protects the simple."™ 1In fact, it
is given as a rationale for relying on God’s Providence for

protection, which is normally not allowed. This prohibition

is derived from Ta’anit 20b:
One never stands in a dangerous PR3 OIR TAY* YR oY
place and says "Make a miracle 0l 2 YW TWXM TD0
for me!"™ For no miracle will be OX1 D1 V7 PR 'R KO0
made. And one who continues to D1 7 rew W% Ian
say "Make a miracle" is whipped 1 WR AT DB
as deserved. R. Hana said: What *NILP 2°N07T K79 K2 [N
is the proof text? "I am unworthy NBXT Yo pronn Yoo

of all the kindness and all the
truths (that you have shown your

gservant. . . [Gen. 32:11]).

See also in Shabbat 32a.
Interestingly, none of the Responsa discuss the point of

"the multitude trample upon it" separately from "God protects
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the simple."™ Clearly not everything that the people do is
Halakhicly permissible simply because they do it! Only in the
instances discussed above: when the danger is not apparent or,
according to Halevi, when it is not logical or natural, may
the danger be ignored and God’s Providence be relied upon.
The multitude trampling upon the prohibition is seen not as a
case for leniency, as it might appear in the Talmud, but as
another datum to show that the supposed harm is not real.
Again, medical evidence continues to accumulate showing that
even though many people continue to smoke, they are putting
themselves at risk when they do so.

and finally, if "the multitude trample upon it" means
that society has chosen to accept the risk as they do with
riding in automobiles or walking across busy streets, as Rabbi
Bleich has suggested®’, then society’s current attitude towards
smoking must be taken into account. Smoking is no longer
widely accepted or tolerated. Many restaurants in the United
States have banned smoking entirely and an effort is presently
underway to ban smoking in any public facility. High taxes on
cigarettes are gaining legislative popularity. These efforts
are aimed particularly at protecting non-smokers from the
dangers of second-hand smoke, but reflect an ongoing

recognition of the dangers inherent in smoking.

51 (1977), p. 122.
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NOTES TO TRANSLATIONS
1. ?70: According to Jastrow (P. 1004) a "flat, fish-shaped
abortion". See Niddah 3:4 "A woman who discharges a sandal-

like foetus or a placenta"™ also Tosefta Nidda 4:7 "the sandal
of which they speak means a foetus resembling the sea-fish

called sandal."

2. XNMZ XBY: a day when the shuta, a severe south wind, blew.
See also Shabbat 32a.

3. IMY: K21 07 - "The world to come"

4. DDY- DI D PY - "In any case"

5. b2 pa %0 - "anyway"
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CHAPTER 3: JEWISH RESPONSIBILITY

RABBINIC AUTHORITY

Having now surveyed all the material on tobacco smoking
and Jewish Law and having analyzed the legal principles and
their application to our problem, we now must integrate our
findings into the life of a Jewish person. What should a Jew
do with this information? What is the Jewish responsibility
to act on this knowledge?

Before answering these questions, we must know who this
Jewish person is. In our modern world the relationship to
Jewish law and ethics varies according to affiliation. Two
large categories are often invoked: "Traditional"™ and
"Progressive" based to a large extent on the interpretation of
Jewish law. For the purposes of this work, the full spectrum
of these broad categories are represented by two examples:

Modern Orthodoxy and Reform Judaism.

MODERN ORTHODOX
Those in the Modern Orthodox community might initially
find themselves in a quandary over this issue. We have
identified five Responsa by three different Rabbis which are
directly on the point of this possible prohibition. Two of
these, those written by Moshe Feinstein, come to the opposite
conclusion of the remaining three: cigarette smoking, while
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ill-advised, cannot be banned entirely. How is one to judge
between conflicting Responsa?

The late Rabbi Moshe Feinstein held a unique position in
the Modern Orthodox community. He was considered Posek ha-
Dor, the great Rabbinic decisor of our generation. Feinstein
was president of the Union of Orthodox Rabbis and chairman of
the American branch of the Mo’ezet Gedolei ha-Torah of Agudat
Israel. His rulings are accepted as authoritative by Orthodox
Jews around the world.>?

Had Feinstein only written the first of these two
responsa, one could make the argument that the scientific
evidence indicting smoking as a health hazard was far from
conclusive in 1964. However, his second responsum was written
in 1981, at a time when the evidence was far more convincing,
at least to Rabbis Halevi and Waldenberg. In addition,
Feinstein acknowledged the health hazards of second-hand smoke
in his responsum banning smoking in the synagogue and study
halls of the Yeshivoth,” and even used risks to health as a
partial reason for banning marijuana smoking.*  Thus
Feinstein’s responsa must be judged not on historical factors
like a paucity of scientific data, but on thejlr own merits.

52 Encyclopedia Judaica (1973)

TrIIXY YTIDAY IOTT) TATAI UYIKI0 WY W OwITD oD 1
il (XDoN) ™ 270 2 PN DDUR 1W1_ToR NTIX
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The dilemma was expressed movingly by Dr. Fred Rosner, to

whom Rabbi PFeinstein’s 1981 responsum was addressed:

I still do not fully understand (Rabbi Feinstein’s)
reasoning and continue to pPress my personal views
about the dangers of smoking and my conviction that
it should be halachically prohibited.
Nevertheless, I accept Rabbi Feinstein’s ruling i
unhesitatingly. He was my posek (rabbinic (
decisor). . .His written responsa and other |
writings are sacred and accepted as authoritative

by all Jews.>®

Dr. Rosner, who was one of the first writers to suggest
that cigarette smoking was counter to Jewish law, finds
himself at intellectual disagreement with his posek, and is no
doubt aware that other poskim have ruled differently. What
then is the extent of Rav Feinstein’s authority over him. Can
Dr. Rosner tell an Orthodox patient to quit smoking based on
his belief that it is against Jewish Law?

A recent issue of Tradition, a magazine published by the
Rabbinical Council of America (Orthodox), was devoted to the
subject of Rabbinic authority. One article by Dr. Eli Turkel

55 Fred Rosner, "Rabbi Moshe Feinstein’s Influence on

Medical Halacha"
Socjety, Vol. XX (1990), p. 62.
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is titled "The Nature and Limitations of Rabbinic Authority. "5

In it, Dr. Turkel writes:

accepted.
the individual who voluntarily accepts it,

However, it is not sufficient to simply accept the word of the

Rav.

In summary, there is no way, in contemporary
society, of deciding who is "the"™ gadol ha-dor
whose opinions are halakhically binding. In
practice, each person must choose his or her own
rabbinic authority and follow his decisions. It is
also clear that one should not choose a different
rav for each ghe’elah based on what he or she knows

in advance to be the rav’s opinion on that issue.¥

Authority is not imposed, according to this view,

Dr. Turkel points out that:
Rabbi Feinstein himself was very insistent that his
teshuvot were binding only for the person who had
asked the question and that, for every one else,
they were meant only as a guide. At the end of his
introduction to the first volume of his responsa,
he requests that his readers study each issue for

56 Tradition 27:4 (1993), PP- 80~99.
RAREAT "

57 Ibid. p+ 87.

As long as the authority of the posek is granted by
it is binding.

but
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themselves and not simply take his rulings at face '

value.>®

Dr. Rosner, then, may well be bound by the ruling of
Rabbi Feinstein, since he was the person to whom the (1981)
responsum was addressed. However, other Orthodox lay people
who consider Rabbi Feinstein to be their Rav are encouraged to
study the discussion using Feinstein’s ruling as their guide.
Similarly, they would be obligated to the authority of their
own rabbi. '

What about the Modern Orthodox Rabbi, to whom the
community looks for guidance. May he come up with a ruling
that is in opposition to that of one of the great poskim of
the generation? And how does such a Rabbi decide between two
opposing rulings?

In the same issue of Tradition mentioned above is an
article by Rabbi Jeffrey R. Woolf (one of the members of the
RCA Roundtable whose discussion on smoking is quoted above) on
the dilemma of an Orthodox Rabbi who must decide between the
differing opinions of two poskim.*

Rabbi Woolf notes two modern Responsa which give
authority to the individual Rabbi to come to a decision based
on his own understanding of the law, even if it conflicts with

58 Ibid. p. 86.

. Woolf, "The Parameters of Precedent in
59 roerErey R n 27:4 (1993), pp. 41-48. The

tollmm' are taken from this article.
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l
the findings of his teacher. Both responsa base their |

decision on the Talmudic passage from Bava Batra 130b-131la:

Rava said to Rav Papa and to
Ravina b. R. Joshua: Should a
decision of mine come before you,
and you notice a flaw in it, do
not tear it up until you have
brought it to me. If I have an
argument (i.e. in reply to the
objection), I will tell you. If
not, I will retract. After I
die, neither tear it up nor learn
from it. Do not tear it up, for
perhaps if I were still alive I
would have resolved the
difficulty. Do not learn from
it, because a judge must rely

upon his own opinion.

XDD 177 X371 WH WX
YOUT 277 1M KO 2™
T RITT KpOD DR D
XOTD N nTm vvaph
nAKT Y Ymypn Kb
RDYD 2 NK R Roph
RITTT X? K0 0% XX
ypm K2 ana mxh M
X? m1 wa ymypn
ypm X7 Tra rmn
anit CRYT ONT TrYIpN
D7 Krax M xav
TN X7 2 W KAYY

Kok TP PNT T
MM PrYe

The first responsum Woolf brings is by R. Hayyim David

Halevi:®

In reality, the concept of "a judge must rely upon
his own opinion® has a much deeper meaning. . .that
a judge’s decision must be based solely upon the

depth of his understanding of the relevant

60 Quoted in Woolf p. 42.

(1999) 612 201 T2 oWy Mon v en
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Halakhah. . .No precedent binds him, even if it is
a ruling of a court composed of scholars greater

than he, or even of his teachers.

And the second responsum Woolf brings which gives
authority to a scholar to produce a ruling which counters that
of a prior posek comes from none other than Moshe Feinstein
himself:®

(Referring to Rava’s statements). . .so long as

they could not find a response it was forbidden for

them to rule in accordance with Rava, even though

he was their Master! And if so, a fortiori and a

fortiori again there is no reason to be concerned

about objecting to the opinions and differing with

the great Sages of our generations, even the

greatest of the great as long as it is done with

deference and respect.

Thus, Woolf concludes:

Assuming that a Rabbi possesses the requisite
scholarly skills, is thorough in his analysis,
pursues his study with sensitivity in a modality of
yir’at  Shamayim, and expresses himself
respectfully, civilly and substantively, he is
morally and halakhically obliged to follow the

61 Ibid. (r*7on) JTo @'0 3 PPN J¥1 I NV ATUK [U0rD o 1
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dictates of his analysis and legal convictions as
to the proper path the Torah instructs him to
take.®

Using this understanding, then a Modern Orthodox Rabbi
would be freed of the dilemma posed by Dr. Rosner. He would
have to lock at the Responsa and the principles involved and
judge them on their own merits without regard to the obvious
respect held for one’s teacher who may have ruled differently.

It seems to me that the application of the principles
"The multitude trample upon it" and "God protects the simple"
upon which Rabbi Feinstein’s arquments lie do not hold up to
the powerful arguments brought by Rabbis Halevi and
Waldenberg. They cogently argue the these principles are
applied by the Talmud only in narrow contexts in which the
danger is unknown, unclear, or illogical. The danger caused
by smoking cigarettes is none of these things. And most
importantly, this exemption pales before the principle of |
pikuah nefesh, the obligation to save a life. Therefore, I ’
believe that a Modern Orthodox rabbi would be compelled to '
uphold the ban on cigarette smoking enacted by Rabbis Halevi
and Waldenberg even over the objection of Rabbi Feinstein.

62 Ibid. p.43
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REFORM
The problem of Rabbinic authority is different for the
Reform Jew, whether a lay person or Rabbi. He or she does not
recognize the Halakhah as binding, or the rulings of any posek
to be absolute. Halakhah, like other aspects of Jewish
learning, are to be consulted as a guide to inform the
individual conscience. As stated in the Central Conference of
American Rabbis’ Centenary Perspective (1976):
Reform Judaism shares this emphasis on duty and
obligation. Our founders stressed that the Jew’s
ethical responsibilities, personal and social, are
enjoined by God. . .Within each area of Jewish
observance Reform Jews are called upon to confront
the claims of Jewisn tradition, however differently
perceived, and to exercise their individual
autonomy, choosing and creating on the basis of

commitment and knowledge.

Thus one is free to exercise individual autonomy but
within the boundaries of ethical responsibility and knowledge.
On this subject, Rabbi Eugene Borowitz wrote:

If rational people should legislate for themselves,

then tradition may be a guide or spur to us, but it

cannot command our assent. Conscience must be our
ultimate authority. When conscience conflicts with
Jewish ‘law, Halakhah, as with regard to women’s
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rights, Reform Jews feel it their duty - literally

- to break with Jewish tradition.®

The case of smoking, however, is one of those instances
when the ethical and the legal majority opinion coincide. The
Jewish conscience, so accustomed to the emphasis placed on
saving and preserving life within Jewish tradition, cries out
for the need to preserve those who are needlessly putting
their 1lives and those around them at risk by smoking
cigarettes. Even the argument that one has a right to place
cne‘s own self in danger finds no basis in Jewish law or
ethics. In the face of growing scientific evidence of the
dangers of smoking, there can be no ethical stance which
justifies the habit.

Similarly, an understanding of the Jewish legal
principles which have been discussed here show that, despite
a minority opinion, cigarette smoking is contrary to Jewish
law. The legal justifications do not stand up to the
overwhelming emphasis Jewish law places on preserving ones
health and avoiding avoidable dangers. The technical problems
of whether a halakhic ban on smoking can be enacted are of
less concern within the Reform Jewish community. Such a

prohibition would likely convince few Reform Jews to quit, but

. Vol.

1. (llm:: York: Behrman House, 19?8'), p. 96.
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an appeal to the ethical consciousness and a program of

information migbt.

RABBINIC LEADERSHIP

Armed with the knowledge of the Jewish position towards
cigarette smoking, and the frightening statistics published by
scientists and governmental institutions, it seems clear to me
that any Rabbi has a responsibility to take a leadership role
within his or her community. An Orthodox Rabbi should study
the relevant responsa and source texts. In addition, he
should examine his own conscience and the relevant medical
data. Then, should his findings agree with those of Halevi,
Waldenberg and others, he should use his halakhic authority to
enact a ban on smoking within his community.

A halakhic ban would have less practical meaning within
Reform, Conservative and Reconstructionist communities.
Nevertheless, a Rabbi of these commurities who has similarly
consulted the sources and his or her own conscience and who
arrives at a similar conclusion should use their authority as
spiritual leaders to inform their congregations about their
legal findings as well as to cajole them towards appropriate

action.

»-~*" should they not come to this conclusion, however,

certainly all would agree that under Jewish law, one is not
obliged to endure second-hand smoke.

Therefore any Rabbi
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should be compelled to enact the suggestions of the RCA
Roundtable and ban public smoking in all synagogue buildings.

This instance is one of the rare examples in which Rabbis
from every Movement can unite to expunge a danger to the life
and health of the people. From a Halakhic and ethical point
of view there can be a uninimity of opinion and efforts at
education and action can be coordinated.

It is not often that actions undertaken by Rabbis can
literally save lives. This is one instance in which thousands

can be saved. We are compelled by Jewish law and conscience

to act.
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Rabbi Israel Meir Kagen (Hafetyg gayyim), Ze
(Jerusalem, 1958), chapter 10. pate of original

publication not given.
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Likutei Amarim

Rabbi Israel Meir Kagen (Hafetyz Hayyim), ,(1967)
ch. 13. Date of original publication not given.
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(1983)

Rabbi Yaakov Yitzchak schneerson of Lubavitch, Letter dated

December 20, 1942, mwdﬂﬂh, Vol. 7, (Brooklyn:
Kehot Publication Society, 1983), P- 66.
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Hafetz Hayyim
Zecor L’Miriam, Ch. 10

-and now we find many people
who do not read newspapers and are not
even aware of them. And for them the
Evil Inclination found a strategy to
trap people into the sin of bitul
Torah (neglecting study), and this is
smoking cigars and cigarettes.
Besides the well-known damage to the
body, they also damage their souls by
neglecting the study of Torah. For a
man who smokes generally spends at
least half an hour a day preparing and
smoking. And once he is in the habit
it is hard to break from it.
Sometimes it happens that he lacks a
single cigarette and wastes more time,
for he goes from person to person
looking for a cigarette until he finds
it and in this way wastes more time.
Over the course of a year this lost
time adds up to hundreds of hours of

bitul Torah. How well do I know that
people will rationalize: "It is not in
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our power to break this habit!™ The
question is - Who caused you to be in
this situation? You yourselves caused
it! For had you not gotten yourselves
in the habit in the first place, it
would be easy for you to stop. You

yourselves are responsible!
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Hafetz Hayyim
Likutei Amarim, Ch. 13

Concerning this issue of smoking
cigarettes, I will speak a bit about
it. Some doctors have ordered that
anyone who is weak is forbidden to
habituate themselves to it for it
saps their strength and sometimes is
life~-threatening. And I have spoken
several times with weak people about
this, and they tell me that they
know well that smoking is hard on
them. But since they are habituated
to it, it is bharder for them to
guit. And I said to them, ‘who told
you to let yourself get addicted?
Truly the sages have said (in Bava
Kama 92) ‘One who injures himself
even though he is not entitled to,
is acquitted’ (for to whom will he
pay [damages] if not to himself).
But after all, did they not say that
one is not permitted to injure
oneself? One is not permitted
because (it says) ‘And you shall
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guard yourself very well’ (see
below, section 5). And further it
is judged: is not the world and its
fullness G—d’s possession and by
G—d'’s honor were we created and G—d
gave strength to each person
according to his needs in Torah and
the world. The slave is not free to
act as he wishes, for does he not
belong to his master? If by smoking
one’s strength is diminished,
certainly one can claim that in the
final judgement one does this of
their own free will and not by

force!
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Rabbi Yaakov Yitzchak (Schneerson) of
Lubavitch
Igrois Koidesh, Vol. 7

December 20, 1942’

With this, I submit to my friend my
instruction to make an announcement to
all the students who smoke, that it is
completely and absolutely forbidden for
any student under twenty years of age to
smoke, irregardless of whether it is a
cigar, cigarette or pipe. And this
prohibition applies to all the students
wherever they are and is in effect 24
hours a day. This instruction should be
implemented with the full strength and
force of my friend’s (long life to him!)
excellent supervision. And any student
who transgresses this instruction should
be punished severely.

And, my friend, regarding the
students who are older than twenty, you
should request of them for the sake for
their own good, both spiritual and
material, that they attempt to
discontinue smoking by decreasing it
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every day until they give up smoking 2 T 20 7 nwpa Xon' TR
entirely. And all that fulfill my T7pan MMy nrvamma
request, it will be good for him in body A2 ~2 0Tabnn M YT
and spirit; and please inform me of those X Xomn ym omwy
students (long life to them!) who are nwpa

over twenty and who fulfill my request.

NOTES
1. I am grateful to Rabbi Edward H. Garsek and Rabbi Yosi Shem
Tov for bringing this letter of the former Lubavitcher Rebbe
to my attention.
2. DY nyon - "Twenty-four hours®™. See Nidd. 1:1; Hull. 51b;
7eb. 74b.
3. W19 -

4. TMP? - "Long Life to Him!"
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Rabbi Moshe Feinstein, "Regarding the Smoking of Cigarettes,"

Igrot Moshe, Yoreh De’ah, II, No. 49. (1964)
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Rabbi Chayyim David Halevi, "The Prohibition on Smoking by
Force of Halakhah" Ase lecha Rav 2:1 (1976)
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Rabbi Moshe Feinstein, "If the Smoking of Cigarettes is

Forbidden," Igrot Moshe, Choshen Mishpat 2:76 (1981)
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Rabbi Eliezer Waldenberg, "Is it Forbidden By Law to Smoke
Cigarettes?" Tgits Eliezer 15:39, 5742. Also in Assia

35, Vol. 9, No. 3, (Feb. 1983) pp. 10-15; and in Sefer
Assia, pp. 252-257; and in Pe’er Tachat Efer, pp. 30-35.
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Rabbi Hayyim David Halevi,
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Rabbi Moshe Feinstein

"Concerning Smoking Cigarettes"

7th Day of Hannukah 1964

Regarding the smoking of
cigarettes, it is proper to be wary of
this since there is certainly a fear
of starting this (habit). But one
cannot say that it is forbidden as a
risk to health since the multitude
trample on it. And concerning this,
the Gemora already said on a similar
matter: "God watches over the simple"
in Shabbat 129 and Niddah 31. And this
is especially true since there are
many great scholars in past
generations and in our generation who
smoke.

In any case, even those who
prefer not to take the risk need not
fear that they are "putting a
stumbling-block before the blind" by

offering a flame or match to a smoker.
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5. NNIDD O - a forbidden risk to health. See Hull. Sb "how
can you compare what is forbidden ritually with what is
forbidden on account of a risk to health?"

6. KM1°XiT22 - In this manner

7. T "% - Putting a stumbling block before the blind (Lev.

19:14)




Rabbi Hayyim David Halevi
nThe Prohibition on Smoking by Force

of Halakha" (1976)

Many are those who have entreated
me in writing and conversation to

clarify for them the Halakhic basis

for forbidding smoking (concerning
which 1 ruled on a television
program). Thus I am doing this in the

pidst of the newspapers in the hope
that the same pecple who are attached
to Halakhah with conviction, will make
an effort to abstain, because of this,
from smoking.

The warning that is hinted in the

Torah is in the verse ngut take utwost

care and guard yourselves

scrupulously™ (Deut. 4:9)  and

similarly in the verse "Guard Yyour

lives very well™ (Ibid.. 15). From
these verse, our Rabbis learned the
and guard

obligat}on to be careful

life (see Brachot 32b).
Maimonides ruled that this is

- —

Halakhah in these words:
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(Retzach 11:4] All

blocks that have within them a

stumbling-

danger to life, it is a positive
mitzvah to remove it and guard
it.

others from As it says:

wnGuard yourself and guard your
(5]

prohibited many things because

life." The sages have

they have inherent danger, and
one who disregards them and says
1 am only risking my own life
and what claim do others have on

me?’ or ‘I do not mind this’ it

to be whipped for disobadience.

These rules are: 2a person

(6]

must never put his mouth to a

pipe spouting water and drink

from it. One nust not drink from

rivers or ponds at night, for

fear that he might swallow a

leech without seeing it. One
must not drink uncovered water,

[for a snake Or Some other

reptile might have drunk from it,

p———

and cause” one to 'd.fo.]._.“ {12:1)

Wild animals and pirds that bite

e
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snakes, or that eat poison that
is deadly to humans are forbidden
because of danger to life (even
if they are not forbidden because
they are treif), etc. [4] One
must not put small change into
one’‘s mouth, because they may
bear dry saliva of . .one who
is diseased. Or perspiration,
for all human perspiration is

deadly poisonous expect for that

which comes from the face, etc.

And the 1list there (of other
prohibitions) is long.
Perhaps one would ask, is not the

plain-sense meaning of the

aforementioned verse (Deut. 4:15) to
guard the soul from the error of

perusing idol-worshipping, for the

conclusion is ". . .for you saw no
manner of form on the day that Adonai
spoke to you (at Horab out of the
fire)."?

It seems to me that was

Maimonides’ intention to explain this
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question in Halakhah Deot (4:1):
Since by keeping the body in
health and intact one walks in
the way of God, since it is
impossible to have any
understanding or knowledge of the
Creator when one is sick,
therefore it is a person’s duty
to avoid whatever is injurious to
the body, and cultivate habits
which are conducive to health.
And these are.

And the list here is also long.

The Rambam‘s intention here is
very clear. If the Torah had
commanded: guard yourself and guard
your life lest you forget standing at

Sinai and the giving of the Torah and

what you saw then and what you did not

see in order that you not be led
astray into idolatry, the Rabbis have
understood in the depth of their
visdom, the intention that is hidden
vhich comes out of the words of Torah.

Would that it were possible to command

an action or a cessation, to a human
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who’s existence is flimsy and faulty,
a human on who’s heels is illness and
who’s thoughts are not clear, simply
to act or to stop. But from hence the
conclusion is clear, for first and
foremost guard your health, sc that
then you will be able to guard also
the things that were commanded at
Sinai.

It is also appropriate to point
out with special emphasis that in
Halakhah Deot Maimonides <clearly
outlines a person’s path of proper
conduct, in the way of guarding one’s
health. A section on meals and their
quantity, the kinds of food liable to
harm one’s health, limitations in time
(i.e. the seasons) and amounts of
inherent damage that are in food, a
section on the activities of the small
intestine, exercise, a section on
sleep and its appropriate times, a
section on washing and cleanliness,
bloodletting marital
relations, etc.

Not. all of the things that

(cupping),
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Maimonides mentions are copied from
the words the rabbis of the Talmud. A
large portion of them are written
based on his medical knowledge, and a
portion of them are even in opposition
to the words of the Talmudic rabbis
(however this is not the place to
explain this.) And at the beginning
of the chapter he writes, as noted
above: "therefore it is a person’s
duty to avoid whatever is injurious to
the body, and these are. . ." and thus
follows the long list.

All this Maimonides wrote in his
great legal book "Yad Hazakah" [Mishne
Torah]. Maimonides did not intend
this to be good advice, for that is
done richly in his other books and the
many letters he wrote. Rather
Maimonides intended to give a Halakhic
ruling, on the same principle of the
basic "gince by
keeping the body in health and intact
one walks in the way of God" whose
source is "Guard yourself and guard

your life."

obligation that
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Now, even though the principle of
the thing is because of health, when
it became a ruling of Halakhah, it was
forbidden to all people with the
strength of the holiness of Halakhah,
as are all the judgments that are
explained there, and just as there is
no person who meditates on the
prohibition [of mixing meat and] milk
or [eating an animal’s] blood, etc.,
so to is the law concerning separating
the revealed danger to health, because
it is sanctified with the force of
Halakhah.

(It should be pointed out that
some of these things mentioned above,
and others that are not mentioned, are
ruled as Halakhah also in the Shulchan
Aruch of our Teacher the Beit Yosef

[Joseph cCaro], in the section Yorai
Da‘ah 116, and in Choshen Mishpat 427,
and others, and the great Poskim both
Rishonim and Achronim removed and
added among them many prohibitions)
As a matter of fact, prohibitions
that arise from danger to health are
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more stringent than other
prohibitions; for whenever there is
doubt about a prohibition it is ruled
leniently, but if there is doubt about
a danger to health it is ruled
strictly. In the words of our Rabbis:
"Danger (constitutes) the most severe
prohibition."™ (Hullin 10b).

This and others our Teacher ha-
feda [Hayyim Yosef David Azulai (1724-
1807)] (in B’rachai Yosef section Even
ha-Ezer 13:10) raised the doubt that
even though it says in Halakhah "that
which is not commanded the sages did
not forbid,"™ it is possible that in
matters of danger they forbade even
that which is not commanded (a

conclusion which applies to this

matter).

It is abundantly clear that the
damage that is caused to health by all
the things mentioned above, are like
nothing compared to the damage caused

to a person from smoking cigarettes

(and similarly from smoking

marijuana). It has been proven by
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scientific research, that the
illnesses of cancer and heart attack
strike a larger percentage of smokers
than non-smokers. Specifically,
anyone who smokes worries and feels
the pollution that is seen as a result
of smoking.

I have absolutely no doubt that
if smoking had been wide-spread in the
days of our Rabbis the Sages of the
Talmud, and even in the days of the
great Poskim, and if they had known by
means of the research of scientists
about the many dangers attached to
smoking, they would have forbidden it
with an absolute ban, with the
strength of judgement and the Halakha.

Therefore it is clear and simple
in my eyes that there is a ban on
smoking, and all people are obliged
who wish to guard their health, in
order to serve their God with the
fullness of their strength, to abstain
from smoking.

"And the one who listens to [us]

will dwell ‘in safety.® [Prov. 1:33].
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Rabbi Moshe Feinstein
n1f Smoking Cigarettes Is Forbidden"

(1981)

concerning this, the principle is
given: "God Protects the Simple" in
Shabbat 129b and Nidda 45a which
relates to two cases in which there is
a potential danger to life and
[neverthelass] people are not careful
about avoiding it, even though it is
certainly true that in normal cases of
life-threatening danger it is
forbidden to rely on this [principle].
even if one chances upon a potential
danger of which people are not wary.

It seems simply that in some
cases there are many whose health is
not adversely affected their health in
any way. For example, many types of
food that pecple emjoy too much, like
fatty meat and very spicy foods. Even
though-£HEy may adve arsely affect some
people, it would be impossible . 0

declare them "forbidden foods” on the
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pasis of a potential danger to life,
since most people are not endangered
by them.

And see in Maimonides, chapter 4
of Degt in which he discusses food and
drink which is good and healthy and
that which is bad and not healthy. He
does not write there in terms of a
Biblical or Rabbinic prohibition as he
does write in Rotzach 11:4 about the
removal of 2a stumbling-block that
endangers life. He states that it is
forbidden to put it down and we are
obligated to remove it, even if one is
only fearful for ones self. As it
says: "Guard yourself and guard your
life that you do not spill blood."
And even if there is only a potential
danger to life, it is prohibited by
the Rabbis and they established 2
punishment for disobedience (iRid.
§5). One might think that it is
private matter on the basis of this

chapter apd-chaptef 12, Bift he wrote
'only the beginning of a general
argument in the first chapter (Deet
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4:1) "Since by keeping the body
healthy and whole one walks in the
ways of God - since it is impossible
to understand or know anything about
the Creator when one is sick -
therefore one must distance one’s self
(from that which is injurious to the
body and cultivate habits which
promote health.)"

But he did not, despite all these
things that he detailed, concern
himself to forbid absolutely those
things which the majority of people
enjoy and which does not cause most
people any damage. And there are many
of them for whom it is impossible to
avoid it, for many people are busy
making a living and there are those so
very poor that we cannot prohibit
them, we can only stir up that which
has been hidden and make them aware so
that they know which things are good
and which are bad, and advise them in
the language that Maimonides adopted

in the whole chapter.
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Now, in matters such as these, that is
smoking cigarettes, those who are
habituated to it enjoy it very much
and suffer when they do not have
cigarettes, more than from want of
good food, and even more than from
lack of any food for a short time, and
the damage from it is anyway only a
bare minimum. And all the more so
since they make up a very small number
of those who are sick from cancer and
other dangerous illnesses. Even
though Hie Honor who sees many sick
people, for His Honor is a doctor in a
hospital and sees almost every day
those who have cancer of the lung and
throat and other organs, and finds
that more of them smoke cigarettes,
also true in othei
of all

and this |is
hospitals. But in any case,
the sick found in hospitals and those

who do not come to hospitals,

certainly these (smokers) are a
minority compared to those of the
world who do not contract anything.

And of a fear such as this, it is said
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"God protects the simple."

However, it is certainly proper
that every person, especially a Torah
scholar, for there is a possible
danger and there is nothing beneficial
to 1it. Also, one should avoid
become

(smoking) so as not to

habituated to it. In any case, one
should certainly not get into the
habit and 2 man should not allow his
small children to get in the habit
even if he is a smoker himself. Also,
were it not for the potential danger
to life it would still be forbidden to
get into this habit because one
certainly should not indulge oneself
in the fulfillment of cravings. On
the contrary it is proper for every
man to distance himself from cravings

and other pleasures.
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NOTES

1. Mm%y - "about this"

2.

3.

KM W71 ™ - "in that manner"”

0 %Y - "on the basis of"

. WBR 'K - "it is impossible™
. D70 %y - "anyway"
. POY - "all the more so"

. MO nPynw - "His Honor," a title of respect

opn 720 - "anyway"
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Eliezer Y. Waldenberg
(1982)
Is There a Legal Prohibition on
Cigarette Smoking and Is it the
Right of Someone in an Enclosed
Space with a Smoker to Protest That
the Smoke Is Harmful to Them.

I received your dear, long
letter of January 29 only this week
and that is the reason for the
lateness cf my reply to you, and
with it my apologies.

I looked over, with great
attention, the 1long essay "The
Health Hazards of Smoking" which you
included in your letter. And in
answer to your request, I hereby
give my ruling on this subject from
the point of Halakhah as I see it.

1) I was shocked and frightened
and a shiver took hold of me as a
result of the deep and clear
explanation and the medical data
that you brought up provide proof as

100 witnesses would do. These show

88
ITATON XTI YR

TRY 7D PR TOXY v OR
T nMom oma oaruvo
Oy DX OTTRY  IXIam
para Y mm? Wwyan

17 po wyie

DAY T TUIRND 12008 N
nxov mn yaea pronbap

OvT 7Y YRR hawn TN
A0 WX

%y marw 2% nawna Ny
MM ND'D° 7Y TIRT TKD
mYN Qnop? TmIv Teya
nr ma 2 2o un wpuan?
nTp® Xwun 2y ny nn
JrIvoin i

waD “Nan e (X

0T 3Py INMK T
PATKM TTRIM  pByLR
TAYIIM ATNDWA AT
DTy NED NTPYAN Arnsn
D o e ey




that smoking cigarettes is like the
"embers of a broom fire'" to the
body. For "it is harmful in the
most grave manner to the health of
the smoker."™ And that smoking is
likely to cut short one’s life,
heaven forbid. You cite frightening
statistics that point out the most
serious consequences engendered by
smoking. And on its satanic wings
many victims fall, for myriads upon
myriads of people around the world
come to them robbed (as a result of
it) in the domain of the body,
particularly in the reparatory
system, it is greatly pernicious.
Thus, emphysema, chronic bronchitis,
damage to the heart and blood
vessels, shrinkage of the stomach
and intestines, etc., etc; until the
doctors have decreed that smoking is
the primary killer of humanity.

In light of this, clearly there
is not a shadow of doubt that there
is no place for self-congratulations

(as some would like) and to rule
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that since the multitude trample on
it, one can apply the Rabbinic
principle which appears in several
places which notes that it is a
universal custom in places where
there is a fear of danger they
ruled: "Since the multitude trample
on it, God protects the simple."
But they only ruled so in cases
where [the danger] was not apparent
and when its existence is not seen;
or conversely where many see it and
the entirety pass it and it does not
harm them (see for example in
Yebamot 4 12b and 72a and also in
Avodah Zara 30b).

before us,

But in the

example scientific

investigation and medical experience
has in the last decades uncovered
the terrible extent of bodily damage
caused by smoking. The awareness is
universally known, such that the
governments of some great and
powerful nations have put out laws
requiring warning labels on every
pack of cigarettes stating "The
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Surgeon General warns smokers that
smoking is harmful and dangerous to
health."™ And I recently read an
American governmental report in the
name of the Surgeon General stating
that "more than 100,000 Americans
will die this year from cancer
because they smoked cigarettes,”
and also that "smoking cigarettes is
today the principle cause of death
by cancer in the United States" And
there is no action a person can
lessen the

affectively take to
danger of cancer than quitting
smoking. If so, it is most
certainly absurd to ignore this, to
dismiss it out of hand, and to say
that in an instance such as this one
says "God protects the simple."

2) Therefore you are right when
you say that on this subject we have
to apply Maimonides’ ruling from
chapter 4 of Hilkhot Deot, Halakhah
1 of the chapter, which says:

Since by keeping the body in

health and intact one walks in
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the way of God. . .therefore % O X own

one needs to distance oneself oI PN TR

from those things which are TARDT 0T3O WBEY

injurious to the body. man nR
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"I am only risking my own life
and what claim do others have
on me?" or "I do not mind this”
is to be whipped for
disobedience. And the one who

is careful about it, good will

be his lot.

The Be’‘er Hagolah in Halakhah
60 gquestions if this is a
prohibition from the Torah or thne
But the Lavush in Choshen
Mishpat (Qp. cit.) finds it obvious
that it is from Torah, and says:

Rabbis.

"one is whipped for disobedience for
he transgressed something forbidden

by Torah, as it is written: ‘Guard

rn

yourself and guard your soul. . -
(despite the enigmatic words of
Maimonides noted above which begins

this paragraph with "Many things

vere forbidden by the Sages. . =
vhich sounds like a sign that it is
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individual who sounded an alarm
against smoking decades ago, that is
Cohen, the

the great righteous

scholar, Baal Hafetz Hayyim the
Mishnah Berurah z"l.
Likutei Amarim chapter 13, where he
speaks of the great evil that is

In his book

smoking, for with it one is occupied
in idle things and idle speech,
wastes time, wastes money, etc. And
he continues:
. + . toncerning this issue of
smoking cigarettes, we will
speak a bit about it. Some
doctors have ordered that
anyone who is weak is forbidden
to habituate themselves to it
for it saps their strength and
sometimes is life-threatening.
And I have spoken several times
with weak people about this,
and they tell me that they know
well that smoking: is hard on
But since they are

them.

habituated to it, it is harder
And I said

for them to quit.
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to them, ‘who told you to let
yourself get addicted? Truly
the sages have said (in Bava
Eama 92) ‘One who injures
himself even though he is not
permitted to do it, is
acquitted’ (for to whom will he
pay [damages] if not to
himself). But after all, did
not they already say that one
is not permitted to injure
oneself? One is not permitted
because (of the Torah
instruction) ‘And you shall
guard yourself very well’ (see
below, section 5). And further
it is judged: is not the world

and its fullness G-d’s
possession and by G—d’s honor
were we created and G-d gave
strength to each person
according to his needs in Torah
How then can

and the world.
the slave act as he wishes, for
does he not belong to his
If by smoking one’s

master?
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strength is diminished,
certainly one shall be called
to judgement for it, because in
the final judgement one does
this of their own free will and
not by force!

And see further in his book
Zecor L’Miriam, Chapter 23 where he
also speaks about the evils of
smoking, but from another point of
view. He concludes simply by saying
"Besides the well-known damage to
the body, they also damage one’s
soul by preventing the study of
Torah."

S0 we have these words which

urge us on, from the righteous posek

the Hafetz Hayyim zt"l, about the
smoking

And it

serious prohibition on
because it harms the body.
did not occur to him to say about it
"G-d protects the simple" as many
others, including smokers, do.
Rather his clear ruling is that if
by smoking one diminishes one’s
strength "surely the result is that
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one will finally be judged by it."

Now the ruling of the Hafetgz
Bayyim zt"1 places a restriction on
a weak person as the doctors of that
time ordained; which was before the
full extent of the damage was
revealed. Today when the shame of
smoking has been revealed in the
fullness of its serious evil, and
its power to kill and destroy has
been clearly shown, it applies to
any person, even those who do not
appear to be weak, worry and take
pity on their life as a consequence
of it, for in the end one will be
judged on it if by smoking one’s
strength is diminished or if one
should fall ill as a result of it,
Heaven forbid! or that it would

lessen one’s life-span, Heaven

forbid! Therefore one should pay
attention to guard oneself fully
from smoking, and from the smoke
that comes out from it may G-d
protect; for it takes the

possessions of a person’s body and
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destroys all the good parts that are

in one.
4) Now, as to this strict
prohibition expounded by the

righteous Gaon the Hafetz Hayyim as
noted above, I find its source in
the words of the Ramban

(Nachmanidies] in chapter 18 of
Sanhedrin

discusses an

Halakhah 6, which
instance when the
Sanhedrin did not enforce the death
penalty and did not invoke flogging
‘or one who had transgressed, on the
basis that he might be insane,
perhaps he grew bitter from the toil
of waiting to die, for he thrust a
knife into his stomach and threw

himself from the roof. And as the

RADBAZ pavid Ben 2ari)
interpreted there:
The soul of a person is not

their possession but rather the

(Rabbi

possession of the Holy One, for
it is written: "the souls are
mine. . ." therefore it is not
helpful to confess guilt about
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something which is not theirs.
Thus the explanation of the Hafetz
ayyim zt"l is eminently suitable:
"How can a slave be permitted to do
to himself as he pleases, for does
he not belong to his master?"™ And
as we have noted, the soul of a
person is not their own but rather
the possession cf the Holy One.
Similarly the source of the
Hafetz Hayyim’s explanation is found
in the Be’er Hagolah, Choshen
Kishpat 90:
And it seems to me the reason
the Torah cautions about
guarding one’s life is because
in grace did the Holy One
create the world to benefit the
creatures who would recognize
God’s greatness and serve God
by taking on God‘s mitzvot and
Torah as it is written: "All
who are called by My name were
created for my glory." (Is.
43:7] And God gives them a
good reward in their work. But
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if one endangers oneself as if
he rejects the will of his
Creator and does not want to do
God’s service or receive God’s
reward, then there is no
greater contempt or irrelevance
than this.
And it is clearly seen that the
words of the Hafetz Hayyim zt"1 on
this are based on the wonderful
words of the Be‘er Hagolah noted
above. And ubout,zhi- there is more
to acd, for included in the perfect
words of the Hagolah are the
wonderful and concise words of
Maimonides from chapter 4 of Hilkhot
Deot which explains that by keeping
the body in health and intact one
walks in the way of God "for it is
impossible to have any understanding
or knowledge of the Creator when one
is sick." Therefore, continues the
RAMBAM, "one needs to distance
oneself from those things which are
injurious  to the body." Thus we
need; as noted above in the Be’er
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Hagolah, to serve God who is to be
blessed, by way of accepting God’s
mitzvot and Torah and to recognize
God’s greatness.

Therefore, I believe that there
is increasing room to forbid smoking
by way of the Halakhah. And
especially to enjoin it as a
preventative ban, to abstain from
smoking around those who have not
yet been trapped in the habit of
smoking, for it makes it harder to
free oneéelf of it and it is also
harmful at times to their nerves,
etc. One is in need of great
efforts in order to break this
habit. None-the~less one must break
it with any ways and means.

4) In your wonderful article
discussed above, you write that in
recent research it is made clear
that people who are in the proximity
of a smoker in a close space, like a
vork place, auditoriums, vehicles,
smokers. And this. is liable to
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cause them damage in their

preathing, coughing and even
pronchitis and pneumonia. Thus the
evil effect is not only limited to
smokers but also to their children
and those with whom they live.
Therefore I wish to add to this that
vhen there are those who smoke in
public places, like a yeshiva, the
vork place, public areas, etc. it is
the right according to Halakhah for
anyone who is there and who needs to
be there to oppose the smoker and
demand that they not smoke, for it
also harms, more or less, those
around and those who are in close
proximity. For the exhaled smoke
causes bodily harm to a person and
they may protest against it. This

iloﬁottm.thingitorvhichm.

cannot even apply a prior claim.

nomotthisuinmm
it
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Mishpat 155:36. And as it is
explained, the essence of the matter
is: "Just as it not a person’s idea
to endure damages, the prior claim
does not apply for the damage caused

is permanent damage." And see

further in Choshen Mishpat 155:37,
where the author and the RAMA (Rabbi
Moses Isserlis) disagree over smoke

that is not constant. The author

(Shulchan Aruch] rules that it is
like when the smoke commences, so
.ne may stop even smoke that is not
constant. But the RAMA rules that
smoke that is not constant, even

when it cannot

commences one
protest. (And any smoke that is not
daily is not "constant."%) The
with the writer

And the GRAA

SHACH concurs
(Shulchan Aruch].
[Gilyon Rabbi Akiva Aiger] writes
that his opinion follow the RAMA’s.
And see Nitivot Hamishpat 100:7
whose opinion inclines towards the
SHACH. And further he writes that
even if there were- not ‘this
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disagreement among the posgkim in any
case the one who causes damage has
to prove his case (see further
there).
See also in the book
Choshen Aaron on Choshen Mishpat
where he writes that the whole
dissention between the author and
the RAMA is only when the damage
does not take place immediately.
But if the damage is actually before
us it is a principle that one may
protest. And in our subject under
discussion, one may say that the
damage is called "actually before
us."”
And in the case of yishivot,
and work places, the smoke is

constant, for it is found (from one
smoker or another) most of the day.

6) In terms of protesting
against this, not only the neighbor
whose environs are invaded by the
smoke may protest; even in areas
vhich belong to the many the right
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is in the hands of any one of them

to protest about it. So I saw in

the pamphlet "Haza Ha-Tenufa" from
the student the RASH (Rabbi Abraham
Stern) z"1 which is published at the
end of the book Shaalot Utshuvot
Hayyim of the HADIRA (Hayyim Yosef
David Azulai [1724-1807)) z"1 in
note 26:
Just as there is no prior claim
to smoke for it causes great
harm and one does not intend to
endure it, so too there is no
prior claim for any great harm,
whether it is a harm to many or
if it is a harm to one person
alone, for that person did not
intend to endure this harm.
And it is removed even though
the harm is in a public place
where the producer would
normally have a prior claim.
Thus the Halakhah is explicit on
this that they may protest harmful
smoke not only if ‘it comes into
one’s personal area, but even if it
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is in a public place, for those
harmed also have a claim to this
space. And not only may a group
protest it, but one person who does
not intend to bear the damage (see
also in SMM ibid. 41 on
this subject that also a single
person who does not intend to bear
it may protest even though the
remaining people are willing to bear
it).

7) Even if until now one endure
the smoke, still one can come back
and claim that in the light of newly
revealed information on the harm
caused by smoking cigarettes, one
cannot bear it now. And this is
learned from the Responsa of the
RASHBA 3:162 who responds concerning
damages caused by smoke and
lavatories, that all these damages
vhich cause harm the body one may
say ‘I thought I could bear it but I
Ccannot. ’
one one may invoke this pretext and
say ’in the light of new information

Especially in our case,
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I cannot bear this harmful stench.’

It should be pointed out
further the limitation written in
Nitivot Hamishpat 156:107, that if
the person is healthy and will not
benefit the first prior claim has
force. For surely illness is the
result of smoke and lavatory runoff.
And this is the law where ever one
does not benefit even in the damage
of smoke.

8) And what is the limit of the
distance? He does not explain. The
beginning of this we find in the
RAMA 155:20, that for all damages
that do not come to light, the limit
of distance is far, so that it does
not cause harm according to
investigation.
distanced until no smoke comes upon
others.

9) To summarize, it is Torah
vhich comes to our words by Halakhah

or that it is
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and it is lawful that there is room
to prohibit smoking by Torah law.
And similarly when there are smokers
in a public place, it is legal for
any single person there who is
afraid that it will afflict their
health, to prohibit them from

smoking.

NOTES
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1. "Embers of a broom fire"™ - Midrash Tihillim to Psalms CXX

compares the evil tongue to the embers of a broom fire, for

although it is extinguished on the surface, it continues to

burn within. See Jastow, p. 1503.
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Rabbi Hayyim David Halevi
"Concerning the Prohibition on
Smoking (1989)"

I received your letter on the
27th of Elul. I thank you for your
blessings and good wishes and I
reciprocate, them for the one who
blesses is to be blessed. My answer
to you was delayed because of my many
public obligations, and it will be

short due to a lack of time.

Concerning your gquestion about a
rabbi who publicly stated his
disagreement with my ruling to
prohibit smoking, etc. You thought
that this was the Gaon Rabbi Moshe
Feinstein of blessed memory, who
pPermitted smoking (Iggerot Moshe;
Hoshen Mighpat 2:76) and based it upon
the principle "The multitude trample
upon it and God protects the simple.”
You wanted to know why I did nmot give
the reason for mot wvelying on this
Principle. nfckr becamea Halsk
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The truth is that I was not
thinking of Rabbi Feinstein of blessed
memory, but of another rabbi who
immediately after my book ‘was
published publicly declared that there
is not a prohibition on smoking, etc.
And out of respect I did not mention
his name, as it is my custom not to
mention names if there is no
particular reason to do so.

As to this section of JIggerot
Moshe which you mentioned, and here I
am relying on the words you gquoted,
that smoking is permitted because "the
muititude trample upon it and God
protects the simple." I am of the
opinion that this rule cannot be

applied in this case because the

Talmud only apples "the multitude

trample upon it" in cases where the
danger is not apparent and understood
by the laws.of mature. For example,
t.h_. case of a katlanit [a'woman who
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in the shulchan Aruch (Even ha-Ezer

9). And the RAMA [Rabbi Moses

Isserlis] commented "many are lenient

about this and we should not oppose
them." And the TAZ [Turei Zahav]
wrote about this principle (ibid. 3)
"the multitude trample upon it and God
protects the simple, etc." which he
learns from the issue of blood-letting
on Erev Shabbat which is allowed for
this reason (Shabbat 129b - see the
explanation given Dby RASHI) . And

neither of these

two cases, the
katlanit and blood-letting, can be
understood by the laws of nature;
rather they are matters conformed to
vithout logical understanding. And
since "the multitude trample upon it*
(i.e. many people do it] "God protects
the simple.™ But in matters where the
danger is apparent and natural and
also comprehensible, how can We apply
the principle wGod - protects the
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concerning the words of the TAZ who
ruled that a Kkatlanit could marry
because the Talmud permits blood-
letting con Erev Shabbat, etc.; for
"G-d protects the simple®™ is the
reason clearly given in the Talmud,
but in the case of the katlanit the
states that it is

Talmud simply

forbidden. If it were possible to
rely on "God protects the simple", why
did the sages of the Talmud not say so
themselves as they did in the case of
blood-letting? The answer is that for
anything which brings a danger not
according to the laws of nature, but
rather an unnatural one, we can apply
the principle "the multitude trample
upon it and God will protect the
simple,” and permit it.

See also in the Pet Yosef (Even
ha-Eger 9) who looked into the
question of applying the principle
va the simple™ to a
Talmudic ~scholar who ~knows and
understands, the; ‘laws. < It . seens
obvious that for amything which has:a
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natural danger there is no reason to
differentiate between a scholar who
knows and is acquainted with it and an
ignoramus. But when the danger is
specific to that thing alone, the
power of imagination can not harm one
who does not understand the matter.
But a scholar who know and is
acquainted with the depths of the
matter and understands it certainly
has a fear that he may be harmed, for
he is not a simple person. And all
this bécause he can imagine that he is
likely to be harmed, which is not the
case for the ignoramus.

This matter is also mentioned in
Yebamot 72 which says "on a cloudy day
and on a ghuta day (a day when the
south wind blows) we do not perform a
circumcision. . . but today, since the
multitude trample upon it, [we do it
and ] God protects the simple." And
the poskim do not mention this
prohibition at all. Neither does the
Shulchan Aruch, although the Bet Yosel

(262) quotes the opinion of the RITBAH
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[R. Yom Tov Ben Avraham-Ashvili] that
one who wishes to perform a
circumcision on a cloudy day it is
fine for they do not depend on the
principle "God protects the simple."
And further he brings the opinion of
Rabainu Yerucham who writes that we
should not postpone a circumcision on
account of a cloudy day, but we can
postpone it if the baby is sick. We
see here a differentiation between
something which is not particularly
logical (even if it is natural) like a
cloudy day, and something which is
understood to be natural, like the
weakness of a baby. Therefore the
Shulchan Aruch did not bring the
opinion of the RITBAH mentioned above,
because in this we certainly rely on
the principle "the multitude trample
on it and God protects the simple.”
And see further on this matter what
the HIDA [Bayyim Yosef David Azulai
(1724-1807)] wrote in his Responsa
Yayyim Shal 1:59.

Similarly, the JEMAH JEDEK ‘(Xoreh
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De’ah 263) wrote that since "now we do
not know much about the ‘cloudy day’.

we should not be concerned with
it, because it is anyway a far-fetched
thought that a cloudy day will harm
the circumcision of a baby who is in
his bed at home. But if there is a
fear that the baby is sick, even if it
is a remote fear, we definitely may
postpone the circumcision. And since
ve are permitted to postpone it, we
are obliged to do so."™ Clearly when
there ia a fear of illness it is very
crucial to postpone the circumcision.
But on a cloudy day which is a very
distant thing, according to his
definition, the rule is that we need
not be concerned at all.

The list of things on this is
very long. But the principle which
arises from all of this is that when
the danger is natural and logical, and
particularly when the danger is proven
and even more so when all the

physicians confirm that the danger of
smoking is very great, we certainly
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cannot rely on the principle "God
protects the simple.™ Can a person
put a fire to his breast and his
clothes do not catch fire? Therefore
it is clear that smoking is very
dangerous to health and is forbidden

by force of Halakhah.
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OTHER TOPICS RELATED TO SMOKING
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Rabbi Ezekiel Grubner, "Is It Permitted to Smoke in a Group of
People Who are Upset by the Smoke" Am Hatorah 2:3 (1982),
pp. 92-102.
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Rabbi Hayyim David Halevi, "1. Are Cigarettes Kosher for

Passover."™ 2. "Is it Permitted to Smoke After the

Afikomin" Ase Lecha Rav 3:18
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Rabbi Hayyim David Halevi, "Is it Permitted to Be Released

From a Vow to Quit Sloking" Ase Lecha Rav 3:18
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Rabbi Hayyim David Halevi, "Precluded from Eating at.hnt

are Harmful to Health Because of ‘Guard Yourselm Very

Well."™ Ase lLecha Rav 5:106 (1983), pp. 393-4.

1P‘mm'h!wmnmmobanﬁur;;1mw-1

Rabbi Hayyim David Halevi, "If His Father Tells Him to Buy Him
Cigarettes is He Obligated to Obey™ Ase lecha Rav 6:48
(1985).
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?tich in the newspaper HaAretz, 15 January, 1985.
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Rabbi Hayyim David Halevi, "The Ruling on Smoking Cigarettes

and its Harm"™ Ase lecha Rav, vol. 7, (1986), pp. 267-8.
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Rabbi Hayyim David Halevi, "One Who Smokes Against the

Instructions of the Doctors Is He Judged to Have Lost His

Mind"™ Ase lecha Rav 7:52 (1986) p. 339.
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Rabbi Obadah Yosef, "Is it Permissable to Smoke Cigarettes on
Fast Days and Tisha B’Av?" Responsa Yechaveh Da‘at 5:39.
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Rabbi Yonah Metzger, "Smoking on a Public Bus," Meyam ha-
Halakhah (Tel Aviv, 1987-88) 2:97
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Rabbi Moshe Feinstein, "The Prohibition on Smoking Marijuana®,
Igrot Moshe Yoreh Deah, Part 3, no. 35 (1973)
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Rabbi Moshe Feinstein, "Regarding Smoking Cigarettes in the
Beit Hamidrash and the Beit Haknessét Which Disturbs
Others.” Igrot Moshe. Choshen Mishpat 2:18 (1981136 gi:o
in Noam Vol. 4 (1982 . 306-308; Sefer Asia, PP- o
251; h:n:_mgt.n;:?p- 20-22 (1985).
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