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DIGEST

From Julv 15 to August 15, one month's time, the Nazis
uprooted 29,760 Lithuanian Tows from their cities and homes
and imprisoncd them in the Kovno ghetto in Slobodka (a
forsaken suburb of kovno). They were thrust into what
could be called "a world turned upside down" where all
previously accepted norms were turned into their
opposites by the Nazis. It was a Hell on earth where
injustice previailed over justice, hate over love, and
death over life. At this time hope was obscene and
insanity reigned supreme. It was under these con-
ditions, suddenly imposed upon Lithuanian Jewry by the
Nazis, that this scugment of Jewry struseled to survive
#nd to retain some scmblance of sane and normal living.
For many af the Jews imprisoned in the chettos and con-
centration camps normal living meant the maintenance ol
an ongoing, stable, religious life, even in the face of
of Nazi demonolopy. |t meant a spiritusl resistunce
which Jdid not allow the environment to have Jdominion over
them. Halakhah and relivious equilibriom were wayvs ol
asserting that the pre-flelocaust world Jdid not cease to
be when contrronted with the Holocaust Ninedom, As a
medicval Jew once praved:

My (i-d, You have given me over to

starvation and poverty: Into the
depth of darkness have vou plunged




me; You have taught me Your power
and streneth: But even if theyw
burn me with fire, | will love
You all the more and rejoice in
you.

In other words, what this Jew as well as others like him
were saving was: There is still a G-d and we are iiis
people, which means we must do the mitsvot. Therefore we
will not accept the enemies definition of us, we will de-
fine ourselves.

In his five volume work--Mimaamakim--R. Oshry's
presents, througch the lens of the responsa, the struggles
of Lithuanian Jewry to keep alive the sacred in a profane
environment. From R. Oshry's work I have chosen ecighteen
rabbinic responsa dealing with life cvecle problems in the
Kovno whetto from birth to death. In the body of the
thesis itself thev are ordercd not according to the
chronology of c¢vents as they occur in the life cvele,
hut rather according to the order in which thev appear
in R, Oshrv's volumes. These responsa were translated
and annotared with an eve towards R. Oshry's intended
purposes in publishing them. And these are: thev re-
flect the spirvitual 1ife of many Jews at that vime;
they represent a link in the chain of halakhic
proc;dcnls in emergency situations: they contain much
historical mwaterial; and also so that they may serve as
a memorial to those Jews who strucgled for holiness and

religious normalcey in the Nazi llell.




The issues treated here cover the gamut of the
entire life cvcle. Commencing with birth are the
problems of circumcision on Shabhkat of a child born
to a Jewish mother by a gentile under compelling
circumstances: and pidyon haben in tuc absence of
the Tather. Between birth and Bar Mitsvah are the
problems of performing the mitsvot, such as donning
tefilin prior to thirteen. Then at marriage age
the question is raised as to whether a parokhet can
be used in emergency circumstances as a huppah,
Finally when death comes there is concern over proper
burial, desccration of the dead, and retrieval of
precious ohjects from the clotliing of the dead. The
remainder of the questions deal with savineg of a life
under questionable circumstances; martvrdom for ones
beliefs; and proper ohservance of customs and rituals
under the circumstances.

The responsa included here are a tribute to
R. Oshry's rabbinic compassion and lenicency for those

Lithuanian Jews caught up in the Hell of the Holocaust

and imprisoned in the Kovno ghetto,
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INTRODUCT 1ON

In the aftermath of World har 1, the Vilna Congress
elected a national council which proclaimed Lithuanija as
an independent state with Vilna as its capital. Subse-
quently the Germans evacuated the area, and in January
1919, it was occupied by the Bolsheviks. A vear later
the capital city of Vilna was captured by the Poles, and
the Lithuanian government set up Kovno [(Kaunas) as its
temporary capital. As a result of this shift, hovno
became the center of Lithuanian Jewry. In the years
following, Jews wire granted the right of "national-
cultural autonomy" and organized kehillot (legally
recognized autonomous communities). RWithin these
kehillot Jewish life reached its apex of developmwent and
greatness. According to the census held on Sept. 17,
1923,] the Jewish population of KRovna was 25,044-about
27.1% of the totul population. and was the largest
national minoritv. These Jews plaved an important role
in the struggle lor Lithuanian independence, and in all
arcas of the Lithuanian ecconomy. Jdewish culturnl life
also flourished during this period of autonomy (from
1919-1022), and lLeib Garfunkel wrote concerning 1t:

The heart of the Jews of Kovno was
alwavs alert to all that was trans-
piring in the Jewish world at large,
and the Jewish populace in this city

was tightly plugued in to the
different forces of world Jewry.



Regularly, renowed people came to
Kovno--writers, poets, famous
leaders, who would appear before the
Jewish community to Jdisseminate their
thoughts and stir,the community to
national action."~

In particular Sarfunkel notes the visits of N. Sokolov,
H. N. Bialik, Z. .Jabotinsky, Shalom Ash, S. Dubnov, and
many others.

Unfortunately, this golden age of Jewish national
autonomy and relatively unhindered cultural development
wits a short lived experience. Jenish autonomy eroded
as reactionary clerical groups such as the "Christian
Democrats” gained control of the government and launched
a campaign sgainst Jewish interests. Joseph Gar caplains:
"There were many reasons for this new course taken by the
Lithuanians in respect of their Jewish fellow citizons,
Once the Lithuanian republic had feound its feetrs the
Lithuanians no longer felt that they needed the help of
the Jews cither at home or uhro:id.“S Finallsy, by 18924
the autunomous kehilot were dissolved formally by the
government and wany Jews emmigrated.  Nevertheless, Jewish
national and cultural life <ontinued under the auspices
of the central institutions which scerved an important task
in the lives of the Jews of Lithuania, and these were:
Ezra (for <ocial aid), Adass Yisrveel (for velicious needs),
and the remnants of the autonomous community including
people's hanks, the Yiddish press, and the jichrew-Yiddish

schoo]l svstem.,



The yvears of 1939-1941 brought Soviet rule to the
area with the signing of the U.S.S.R.-German Pact. On
October 10, 1939, the U.S.S.R. and Lithuania concluded
an agreement in Moscow "for the transfer of Vilna and
the Vilna province to the Lithuanian Republic...."”
According to Gars: "With the incorporation of Vilna,
the Jewish community of Lithuania grew by about 10,000,
Previously the 160,000 Lithuanian Jews constituted
about 7% of the population, but with the annexed portions
they totaled over a million, about 10% of the total pop-
ulation of the enlarged country. The number of Jewish
refugees from Poland grew considerably (to about 14,000~
15,000) in the following months. About 10,000 stayved in
Vilna and the rest in hovno (kaunas) and other places.™

The nightmare for Lithuanian Jewry bepan on June 22,
1941, when the army of the third Reich began their war
campaign against the Soviets. Within one week, the Nazi
armies captured all of Lithuania and the remainder of the
Baltic States. The Jews had no time to escape and were
trapped in their respective countries by the invading
armies. "Immediately llell opened up for the Jews of
Lithuania, and the abyvss of perdition opened up its mouth
before lhcm."3 Not only Jid the Germans wave their
banner of Antisemitism and destruction, but also the
Lithuanians--who joined them with great zeal in destroying

the Jewish population. On the 15th of July, 1941, the

i



Germans began moving the Jewish pepulation to Slobodka--
to what was to be known as the Kovno ghetto. On August
15th, 1941, the gates of the ghetto were closed on the
Jews. According to Leib Garfunkel: 29,760 Jews were
crammed into the narrow space of the ghetto, whercin
hefore this time, only about 7,000 (Jews and non-Jews)
lived."6

It was against this backeround that Rabbi Efrayim
Oshry found himself imprisoned in the hovno ghetto. As
Rabki, it was his functien to tend to the urgent needs
of his pecople in all arcas of life, and it was from this
ghetto milieu that his responsa emerged. In his own
words R. Oshry said by way of introduction to vol., I of
his Holocaust responsa (Mimaamakim):"....lhe great Rabbi
Avraliam Kahana Shapira, Rabbi of the Kovno ghetto, was
still alive, however he was already on his death bed.
Many would turn to me to request halakhic decisions as
to what to do. On account of the terrible troubled
times, they dirccted (halakhic) questions to me which the
times caused...\lmost every question involved life-
threatening circumstances, and demanded that | oanswer
immediately....lhus, these responsa in my possession
accumulated on all sorts of questions which characterized
these exceptional circumstances. | have since written
them down to serve as a memorial and a reminder for these

horrendous times, and how the Jewish people made it through



these difficult times in holiness and purity, and ful-
filled the dictates of the Torah which was transmitted
to them--'with all thy soul, even if lie were to take thy
soul' (Deut, 6:5, Rashi).

"Behold, now, with the passage of 15 vears since 1]
recerded these responsa....I saw that there was much
historical material in them. Material which gives us an
encompassing picture of the spiritual life of those im-
prisoned in the ghetto, over and avainst the daily war.

I said in my heart: "This is the Lora's deoing" (Ps. 118:23)
to cause me to record these responsa and to erect by them

a Yad Vashem [memorial) to those upright and innocent
(victims) who sanctified themselves, in their lives and in
their deaths, for the sake of Heaven, to stand as a memorial
and a remnant of Lithuanian Jewry; Judaism which was alwavs
rooted in its great Yeshivot, Rabbis, and great people,

"These thirty-once respensa given here are only a small
number of those which T was asked, and had since written down
in note form. Now I have put them in the right order, and
have not added anvthing to them, except that [ enlarged on
things a bit here and rhcro...“q

Since R. Oshry had written that introduction to Vol. I
he has since published four subsequent volumes touching on
every aspect of Jewish life. Owing to his in-depth treat-
ment of the problems (and their solutions) which arose in

the Kovno ghetto; his data which arc on the whole accurate,



even though based on memory; and the fact that his responsa
do not merely give halakhic decisions to problems but also
reflect life in the ghetto during this time his volumes
are among the most important sources for Jewish life and
Jewish suffering, Furthermore, these responsa go far
bevond the bounds of Lithuanian Jewry. Readings from other
historical documents show that the conditions in the Kovno
ghetto were not exceptional or unique, but ought to be
considered as pars pro toto (part of the whole), typical

of conditions in other ghettos in Eastern Europe.

From R. Oshry's multivolume work--Mimaamakim (Out of

The Depths)--1 selected only responsa relating to the life
cycle of the individual Jew within the confines of his
ghetto community, commencing with birth and concluding

with Jdeath. 1 view these responsa as especially reflective
of life--particularly the spiritual life of the Jewish
gchetto prisoners. They also reflect the Jewish outlook of
the sacredness of 1ife and its preservation. Although

these responsa must be regarded as Horaot Shaah (decisions
in emergency which cannot be taken as precedent) they

serve as a testimony to R. Oshry's compassion for his fellow
Jews in a world of vehement hatred and antisemitism; his
helief in the Jewish system of law and order, in the midst
of Nazi lawlessness and destructiveness; and most important--
his passionate dedication to the preservation of life within

a halakhic framework, in a Nazi world of violence and death.




w
.

NOTES

INTRODUCTION

Encvclopedia Judaica (Jerusalem: Keter, 1971),

vol. 11:374.

Leib Garfunkel, The Destruction Of Kovno's

Jewry (Jerusalem: Yad Vashem, 19859), p. 15.

Encyclopedia Judaica, p. 378.

1bid., p. 385.

Garfunkel, p. 106.

Ibid., p. 52.

R. Efravim Oshry, Teshuvot Mimaamakim (Printed In

U.S.A., Gross Bros. Printing Company, Inc., 1959),

Vol. 1, TIntroduction.



Responsum 1

Concerning The Law of Circumcision By A Transgressor

Question: There was a (Jewish) family in Kovno which had
assimilated amongst the gentiles (to such an cxtent that)
there was no difference at all between them and the non-
Jews. They learned their ways and practiced their customs,
and morcover, they even violated circumcision (lit. de-
stroyed the seal of holiness. the law of the covenant of
Abraham our father), and did not circumcise their son who
was born to them. With every effort they strove to cut
off every thread, connection, and bond with their nation
(1it. rock of their quarry), and therefore denied their
people and turned their backs (lit. necks)--their every
aim was to resemble their gentile neighbors. However,
with the increasc of troubles in the vear of 5701 {1941],l
the enemy stretched out his hand to destroy the Jews (lit,
the seed cof Jacob) and tv utterly obliterate them from the
earth (lit. from under the heavens of the lLord). When

the decree went out from the crucl enemics, that for ever,
single living Jew it was encumbent upon him to leave the
city of Kovno and assemble, to be shut up in a ghetto which
was assigned for this purpose in the arca of the city of
Slohodka,3 thus also the cup of sorrow passed over this
family. Their fate was determined to be like the fate of

their distressed brethern--also this family was "accounted as




sheep for the slaughtcr"3 brought to be killed, to perish,
to be as a plague and a disgrace. Their wickedness,
assimilation, and denial in the day of the disaster
(anger) was of no avail, The head of the family was
killed in a cruel manner by the cursed murderers. His
wife and his children were forced to be sated with
suffering and bitterness inside the walls of the ghetto
like the rest of the Jews who were "imprisoned, shut up,
and locked up not (being allowed) to come and go."4

The fate of this family, which was striken in a two-
fold manner despite their leaving of their people and
"“"contemning of the Holy One of ]srael,"5 was terrible.
They asked themselves: "Why are we smitten? Behold we
are like all the gentiles." They were unable to under-
stand, that in the eves of the cursed evildoers "there
was only one law for:"® anyone who is called by the
name "lsrael", and anvone whose conception and birth was
in holiness from the sced of Israel-- to be destroyed and
killed. This fate caused their uncircumcised son to be-
come aware of what was happening (lit. caused his soul
to be wrapped around him). Feelings of love and endearment
towards his unfortunate people became powerful in his
heart, and the desire to be as one of his people became
strong inside him. The question arose in his mind: "if in
my death I am not separated from my people, and my fate is

likely to be similar to the fate of all other Jews, why



10

should 1 be separated from them in my lifetime (in life).
Why should there not be the sign of the circumcision (lit.
the seal of the holy covenant) on my flesh? Why should I
be as one of those defiled uncircumcised ones, who devour
my people and devastate their dwellings?--that it, the
dwellings of Jacob." These thoughts caused the desire to
develop in him to be circumcised according to the require-
ments of the law and to become as one of the people of the
House of Israel.

However, since there was no observant (lit. God-
fearingj? mghgls present in the ghetto who was able to
circumcise this man who was about twentv-secven vears old,
but there was alJewish physician present who profaned the
Sabbath in public, therefore 1 was asked if it was per-
missible to permit this physician to circumcise the man
mentioned above because of circumstances (lit. time), since
there was no other mohel and the man forcefully urged that
they hasten to circumcise him (lit. make him enter into the

covenant of Abraham our father).

Answer: Rambam, Hil, Milah, ch. 2, Hal. i, wrote: "A
gentile should not circumcise (a Jew) at all, but if he
did so, it 1s not necessary to circumcise him a second
time."g The Bet Yosef decided thusly in YD 264:1: "But

a gentile, even if he is circumcised, must not circumcise
a Jew at all. If he does circumcise (a Jew) it is not

necessary to circumcise him a second time."
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It seems from this that there is no need for a

10

hatafat dam brit. However, it is impossible to say that

one does not need to cut a second time, since there is no
opinion that one should cut the penis so that he would be-
come a eunuchll. And likewise Bab wrote that this wording
implies that Rambam holds that a hatafat dam brit is not
necessary (in this case).

But the Tur and the Sefer Mitsvot Hagadol decided
that a hatafat dam brit is necessary. Rama ibid.: "And
there are those who say (yesh omrim) they have to perform
a hatafat dam brit." This implies that Rama holds that
according to the opinion of Rambam a hatafat dam brit

is not necessary since he wrote this in the name of

vesh omrim (there are some who sav) which implies that

™

he dces nat hold (this opinion) thusly. Shakh in note 3
wrote ibid., that the opinion of Het Yosef is that Rambam
also holds that a hatafat dam brit is necessary.
According te this, we need to understand the in-
tention of the Bet Yosef (Karo) in the Sh., AR. when he
wrote: "1t is not necessary to circumcise him again."
It seems to me that the meaning of this is that Karo,
in the Sh. AR,, retracted what he wrote as being the in-
tention of Rambam in the Ret Yosef, meaning that a
hatafat dam brit is necessary, since he did not write
thusly in the Sh. AR. It seems from this that according

to the opinion of the Rambam, a hatafat dam brit is




not necessary.

In the book Get Pashut, ch. 123, the author pre-
sented the intention of Rambam as being that a hatafat
dam brit is necessary. That which the Rambam wrote:

"That it is not necessary to circumcise him again," means:
one need not cut off a little (piece) again, rather a

hatafat dam brit is sufficient, see ibid.

From all that has been mentioned above, it is
apparent that there is a disagreement as to the intention
of the Rambam whether circumcision is proper if performed
by a gentile. The opinion of Hagra is in agreement with

5
that of the Tur and the Sefer Mitsvot Hagadol.]”

As to the law whether a @gmarla is qualified for
circumcision? The Rama in YD ch. 264, note 1, decided:
"The law for a mumar who denies the validity of the entire

14 : ; i Ay 1% s
Torah or for a mumar in regards to circumcision is as

the law pertaining to a gentile." This is the implied

~3

meaning in these sources: Talmud, Ch. 2, p. 77 of AZ. Tur
and Bt Yosef. This being so, if a mumar like this one
circumcised (a Jew), it is necessary to perform a hatafat
dam brit on him, 1In the book Even Haczer (the author)
wrote, and this is his wording: "In Dﬁ ch. 189, I explained
that a mumar who is circumcised is qualified to circumcise
(a Jew), according to the Sh. AR etc.'" His conclusion is

that a mumar is preferable over a (Jewish) woman, see ibid. ,

and in the Pithei Teshuvah. ibid.



In the Novellae of Rabbi Akiba Eger on YD ibid.,
the author goes into length about this and clarifies the
words of the Rama that '"the law for a mumar who denies
the validity of the entire Torah is as the law pertaining
to the gentile." He cites the opinion of the Tosafot that
he is qualified, and he concludes with the following
words: "This being so, anyhow, ex-post facto we should
rely on this16 regarding the mumar." It is possible that

also the Rama (agrees that a hatafat dam brit is not

necessary), since he did not write first that a mumar who

denies the validity of the entire Torah 1is in respect to

the law like a gentilc,l' and afterwards yesh omrim ('"there
18

are some who say") that a hatafat dam brit is obligatory.

But the Rama did not decide likewise regarding the mumar.
And regarding that which he wrote: "The legal status of a
mumar is like that of a gentile, this means: whereas re-
garding a gentile all agree that he is unqualified (to
circumcise), concerning the matter of one who transgresses
the law prohibiting him to circumcise and circumcises, that
is not so;"lgthe matter requires further study. It is
apparent from this that there is no question as to a mumar

who circumcises that the performance of a hatafat dam brit

is not necessary, but in pressing circumstances it is

permissible to be circumcised by a mumar a priori. It also
seems from the conclusions of a Tosafot, as interpreted by
R. Akiba Eger: "The circumcision of a mumar who denies the

validity of the entire Torah is proper and a hatafat dam
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brit is not necessary."
It is written likewise in the resp. of Hatam Sofer
in YD ch. 1, and this is his wording, "It secems to me

that a mumar in regard to avodah zarah (idolatry) can

well be a godfather (sandaqfqnxausv after all, he (the
child) is still circumcised. Granted that he (the mumar)
is not included in the covenant of the Torah (since he
denies Torah), in any case, he is included in the covenant
of circumcision and not excluded from the law (of brit
milah) "you shall obscive my covenant."zl Therefore, they
(mumarim) are included in brit milah and qualified to
circumcise. See there in the resp. of Untam Sofer, @M

ch. 134, that he agrees with the opinion of Even Hac:zer

as 1s mentioned abcvc.32 And the physician who is
mentioned above is not a mumar with respect to circumcision

and therefore qualified to circumcise.

However, in the book Orhot Hayyim, ch. 331, note 10,

I saw that he disagreed with this, and likewise I saw that
2

=1

the otlier Ahronim are strict with the matter. Despite
this, as to the matter of practical halakhah it is not
proper to say: "In this case we will follow a strict (1in-
terpretation), and shall censider the opinion of the

Ahraonim who are strict, because this stringency leads to

i
a 1enicncy.‘4 For if we are stringent according to their
opinions, a leniency will result and nullify the positive

"?
mitsvah of "on the eighth day he shall be circumcised 23. -



15

which even supercedes the Sabbath where there is no mohel
other than a mumar, Rather it is certain that if there is
no other mohel, one should not delay the circumcision and
nullify (neglect) the positive mitsvah of circumcision on
the eighth day, since according to the opinion of Even
Haczer and the great Rabbi Akiba Eger: "A mumar is allowed
to circumcise in times of emergency."

In the resp. of Rabbi Akiba Eger, ch. 264, he wrote:

"1 saw in the book Zihron Brit L'rishonim p. 52, that re-

garding the matter of whether an expert mohel, who is widely
known to profane the Sabbath in public, is qualified to
circumcise, he wrote 1bid.: "In as much as he is widely
known to profane the Sabbath in public by Keeping his store
open and traveling, and in instances where the prohibitions
are only rabbinical, he is not a mumar in regard to the
entire Torah. Also it is possible that he writes (on
Sabbath) and smokes. Anyhow, who says that he does this

in the presence of ten pious Jews?--because it seems that
in front of ten mumarim this case is not included 'in the
public‘."‘"6 He concludes that it is proper for a G-d-fear-
ing Jew (pious Jew) that he should not honor a man Iike
this (by permitting him) to circumcise his son; but to pro-
test that he should not circumcise if there is no other
mohel in the city, or concerning some emergency case--no!
It is possible that in regard to those who profane the
Sabbath publically this is called emergency, lest there be

quarreling and quibbling (over this matter). In any event,



it is not obligatory to search and to clarify whether he
profanes the Sabbath by work (prohibited in) the Torah

in front of ten male Jews, "And the wisdom is with those

" 27

who are discrete (and do not investigate).

16

Behold in the resp. of Mahaneh Hayyim, K part 11, ch. 20,

he wrote to reject the words of Even Haeczer and he concludes:

"He who profanes the Sabbath in public is disqualified to
circumcise," see ibid. But says at the end, nonetheless,
if it happens that no mohel can be found except a public
Sabbath profaner, I will not accept the responsibility to
nullify the mitsvah of circumcision. It seems that he
did not see the words of the great Rabbi Akiba Eger
mentioned abovc.zs

What emerges from all this is that «certainly,in our
case, we must permit the physician to circumcise the young
man mentioned above. We do not have a time of greater
urgency than this--for behold, daily, hundreds of our
brothers from the Children of Isracl are taken to be
executed Ly the cursed murderers, may their names be
blotted out. This young man weeps bhitterly and screams
like a crane (bird) that if it is decreed upon him to die
by the hands of the cruel ones, he wants tu die the death
of the pious like the rest of his holy and pure brothers

?
who gave their souls for Kiddush Hashem.~ He wants to

be as one of them who in their lives and deaths are not

separated. Therefore, 1 permitted that this child, who



was a prisoner amongst the gentiles and returned to his
people with all his heart, be circumcised by the physician
since there is no other mohel (available) at this time of
emergency; because everyone knows that had a pious mohel
been available it would have been this mohel. And there
need not be any fear that others will follow this example
(and use an ordinary physician). Moreover, I permitted
(him) to cut with a scissors, for it is difficult to cut
with a fingernailfgand as Binyon Tsion wrote in ch. 88,

that in regard to a large pcnis (an adult penis) whose

foreskin is tough, it is permitted to cut with a scissors.

{Oshry, Yol. 1, Tesp. 1)
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NOTES

1. Summer of 1941, Himmler gave the order to liquidate
the Jews. Ghettoization is stepped up and the ghettos were
becoming almost "hermetically scaled" from the outside

world. See Gideon Hausner, Justice In Jerusalem, (New

York: Holocaust Library, 1966), p. 54.

.48 Kovno (Kaunas Lithuania) In mid-August the Jews were
inclosed in the Kovno ghetto and by September 15, 1941, the
Germans sealed the ghetto off completely from the outside

world. According to Rabbi Dr. l. J. Zimmels in The Echo of

The Nazi Holocaust In Rabbinic Literature, (New York: Ktav

Publishing House, 1977), p. 54; "The (Kovno) ghetto was in
the area of Slobodka and consisted of two parts: 'the small
ghetto' and the 'big ghetto' connected with each other by

a small bridge." Lucy S. Dawidowicz in The War Against The
Jews, (New York: Bantam Books, 1975), p. 379 reports: "There
werce approximately 30,000 Jews in the Kovno Ghetto at this
time, and 6,000 to 7,000 had already bheen murderced by
Einsatzeruppe A" (assigned to Army CGroup North, operated in
the Baltic States, ibid., pp. 168-9. Sce lLeib Garfunkel,

The Destruction of Kovno's Jewry. (Jerusalem, Yad Vashem, 1950).




6. Est. Tuds

Ze Sh. Ar. YD 264:1. "A man should seek to find the

best and most pious mohel."

8. Proressional circumciser specially trained in the

theory and practice of circumcision.

9. AZ, ch. 2:27a., The Talmud raises the question:
"Whence could it be derived that circumcision performed by
a heathen is invalid?" Two possible answers are given.
Daru b. Papa said in the name of Rab: (from the words)

"and as for thee, thou shalt keep my covenant" (Gen. 17:9)--

spoken by G-d to Abraham when the rite of circumcision was
first enacted, which implies that only one bound to keep
the rite is qualified to perform it (Soncino, note 2,

p. 133 of AZ). R. Yohanan deduces it from Himmol Yimmol

(Gen. 17:13) rendered by the Rabbis as '"He who is cir-
cumcised shall circumcise,"--this excludes the gentile,
The halakhah is as R. Yohanan, for the Talmud explains that
a circumcised Arab is forbidden to circumcise a Jew, while

an uncircumcised Jew may circumcise.

1D Drawing of the blood of the covenant to validate the
circumcision. See Tosafot Shab. 13 (16), 9, and also

Yeb. 71a.

{ 3 1 That is to say that a hatafat dam brit is insufficient,
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and that a second cutting is required. However, a
second cutting allows for the possibility that the mokel
will cut too much and make the infant a eunuch. Since
there 1is no opinion that one should cut the penis so
that he would become a eunuch, it is not necessary to

cut a second time.

12 That a hatafat dam brit is necessarv.

13. A mumar is a convert from Judaism, an apostate Jew,

or as in this case, an copen opponent of Jewish law or non-

confermist (Jastrow).

14. Is considered as a rebel against the entire Torah.

See Hul. 4b. i.e.,, one accused of idolatry.
15. Opposed to circumcision on principle. See Hul 4b.

16. That a hatafat dam brit is not necessary.

17-18. Rama did not write that a mumar is on an equal basis
with a gentile, «id alterwards an opinion that a hatafat
dam brit is necessary, because Rama did not decide that a

hatafat dam brit is necessary with respect to a mumar.

See note following.

19. A priori a mumar and a gentile cannot circumcise--in
this respect they are equal. However, with respect to

the ex-post facto situation they are not equal. If a



mumar does the circumcision, a hatafat dam brit is not
required. 1f a gentile does the circumcision, a hatafat
dam brit is required. Illowever, the matter is not so

simple--see the text {following where there is leniency

with respect to the mumar a priori.

20. Sandaq is the "designation of the godfather who holds
the male child upon his knees during the circumcision
ceremony...To act as sandaq is considered a great honor and
as a meritorious religious act which, according to the

Kabbalists, has atoning qualities." (EJ).
2% Gen, 17:9.
22, A Mumar is qualified to circumcise a Jew.

23, The Rishonim are those Rabbinical authorities up to
1500, (before the Sh. Ar.). The Ahronim are those Rabbinical
authorities after the Sh. Ar. (after 1500, according to some

authorities!.

24. That 1is, if one is strict and does not allow a mumar
to circumcise, a leniency results, namely the neglecting
of the commandment of circumcision on the eighth day. Sece

further in the text.
25, Lev. 32:3; Gen. 17:12.

26, See Sanh. 74b.
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7. )5 o' & % The presumption of his innocence is made
since the Rabbis, basing themselves on Prv., believed that

punctilious investigation can only lead one into trouble.
28. That he may circumcise in emergency cases.
29. Martyvrdom (Lit. Sanctification oi the Name).

30. See Hil. Milah 2:2, where he explains that the thin
layer of skin (mucus membrane) beneath the foreskin is

torn with the fingernail.
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Responsum 2

Application Of The Principle: Obtaining A Privilege (Do-
ing Something Advantageous) For A Person In His Absence

Reparding Pidven llaben.

Question: When we were given over to suffering and cap-
tivity in the Kovno Ghetto, '"where outside the sword caused
destruction and inside l'right",1 on the twenty-fifth of

Tevet 5702 (Jan. 14, 1942), one of the distinguished and
beloved of the city came to me. His soul was bitter in

him when he asked a question, being that his only daughter
conceived in lewdness (extra-marital relations) and gave
birth to a son. The seducer slipped away and his where-
abouts were unknown. It is very possible that he was

caught and killed hy the hands of the wicked and the cursed,
may their names be blotted out. Therefore, he wanted to

know what to do (according to law) with respect to the
mitsvah of Pidyon uihgnz--whethcr it is a migffgbs for

others to redeem him, or if it (the mistvah pertaining to

to Pidvon Haben) 1% given, nevertheless, to anvone who so
wishes (to perform it), based on the principle: "that a
privilege may be obtained for a person in his ahscncc.”4

Even if{ the fathcrs would be present it is possible that he
would not redeem his son, because he would be ashamed to make
public his great cvil doing,b and would deny the words of the

woman who savs that he is the father. Anvhow, it is certainly



pleasing to him that his son should be redeemed in such a
manner which would not reveal his disgrace publically,
and that it would not become known that he is the father.
Therefore, it is certainly pleasing to him that othors
redeem him. Likewise, it must be clarified in regard to

the benedicticn,H whether others whe are redeeming him

may pronounce the blessing, "Shchehi}'anu."3

Answer: Karo, in YD 305:15, wrote: "1f the father
transgresses and dees not redeem his son by the time he
has grown up, he (the son) is obligated to redeem him-
self."

The Rama wrote: "Mnd there is someone who wrote
that they write for him on a silver plague that he has
not been redeemed, and they hang it on his neck in order
that he will know to redeem himself when he grows up."
Shakh wrote on this in note 20 that, according to what
was written above, the Bet Din can redeem him. He does
not aced a silver pluaque. Also, in the majority of
cases, the silver plaque is lost, therefore, it is
better that the Let Din redecems him when he is still a
minor.

Behold, the Rama cites in the name of Ribash,
that the father may not redcem by an agent. Neverthe-
less, Shakh wrote in the name of a number of great Poskim

who decided that the halakhah is that the father may
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redeem him by an agent, or if he (the father) dies before
he (the son) is redeemed, the court can redeem him. How-
ever, the Turei Zahav wrote ibid. that "as lony as the
father is alive he may appoint an agent to redeem him

out of his own money, and in his stead." For this

reason the grandfather is like the father, and likewise
another (person) may give of his own money instead of

the father and redeem the first born in that he is act-
ing as his agent.9 However, if the father dics, [the son)
may not he redeemed until he grows up, and Maharil holds
thusly. In the Nequdot Hagesef, the author attacks at
lenaoth the words of the Turei Zahav. In the end he con-
cluded as Shakh wrote: "That if the father dies, the Bet
Din can redeem him." Likewise it is written in Sh'ar
Yamelekh, ch. 5, in the laws of Ishut, and he brings proct
trom the discussion in the first chapter of Qid. See

well all that is said ibid., and in the novellae of

Rabbi Akiba Eger, YD 305, note 10, see ibid. how he
answers the obhjecticn of Sh'ar Humolekh.lﬂ See also in

the marginal notes of Shemuel Adles who rejected this
proof. See also what Shakh cites, note 11, in the name

of Ran in ch. Kol Sh'ah that “one may redeem hy an agent."
Likewise in the hook Tseidah La'derekh the author concluded:
"One may redcem by an agent,” and see also in Pit?ei Teshuvah.
In Muﬁnnch Efrayim law Zekhivah U'matneh, ch. 7, the author

wrote thiat "he who redeems the son of his fellowman--
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his redemption is valid. It is like paying a fellowman's
debt, so agency is not necessary at all." From all that
was said it is clear, that according to the opinion of
Shakh, "the Bet Din may redeem him, even if the father
did not appoint an agent." According to the opinion of
the Turei Zahav, any man may redeem him, and not only the
Bet Din, as long as the father is alive. Seemingly, we
need a reason: how is it possible to redeem him against
the father's will, for behold, we hold that agency needs
toc be with the consent of the sender.11 If this is so,
how can others redeem him? Perhaps the father does not
want that they redeem him; how is it possible to become
his agent against his (the father's) will? We must say
that since others give their own money for redemption
(even though it is possible that the father does not want
to redeem him because he does not want to give the
redemption money or that he does not want his disgrace

to be revealed in public that a single woman became
pregnant by him, and gave birth) in any case, they do not
publicize [the fact) that the son of this single woman
is his son. We say that it is certainly pleasing to him
that his son would be redeemed, and it is an advantage
for him. Therefore, Shakh properly concluded that: "The
Fet Din (Jewish court of law) may redeem him," and the
Turei Zahav (wrote): "That even any man may redeem him,

for behold, something beneficial may be done for a person



in his absence."

Behold what Shakh concluded: "That only a Bet Din
may redeem him, and no other man." In the resp. of
Yad Elivahu, ch. 78, he attacks him and concludes that:
"There is no difference, that just as the Bet Din may
redeem him, the same applies to others who are not the
fet Din, since the law is that he may he redeemed by an
agent. Certainly, the law is that others may also re-
deem him, for behold, you may do something beneficial for

-

a person in his absence. In this case, Pidvon Haben

is similar to the redcmption of the first horn donkey,
since we hold that he who redeems his fellowman's first
born donkey--his redemption is \'alid.13 From this, Yad
Eliyahu wrote that we have to disagree with all those
Poskim who hold that the first born may be redeemed by

an agent. According to their opinion, why did they not
decide explicitly that whoever redeems the son of another
man, his redemption is valid?--for the one depends on the

nthcrl4

as it says in Ked, 36. For this reason we said:
Whoever gives his own terumah on behalf of his fellowman--
his terumah is valid. He is like his agent in that he
may gpive terumah by his agency since the owner of the

pile (of terumah) made him an agent to give terumah,
Likewise he may give terumah from his own grain [or the

grain which belongs to his fellowman because of the

principle, "a privilege may he obtained for a person in



his absence." If this is so, why did all these Poskinm
decide as is the law in ch. 321, note 7: "That whoever
redeems the first born of his fellowman's donkey, his
redemption is valid." The levush wrote ibid., it is not
similar to the first born of man since that, "with the
first born of the donkey'" is not written, (rather) 'the
first born of your donkey," see 1bid. Behold, on the
contrary, also with respect to the one who redeems the
human first born of others, his redemption is wvalid
accordinz to those Poskim who hold that one is able to
redeem by an agent. If this is so, it is truly difficult
(to understand) why those Poskim spoke in a general way
and did not decide explicitly that "whoever redecems the
son of his fellowman his redemption is valid, see well
ibid, in Yad Eliyahu,

Behold in the book by Yechudah Aszod, c¢h. 264, the author
cited in the name of the great Rabbi Mordekhai Bennet, that
regarding the son of =n unmarried woman, the father of the
son is not obliged to redcem him, rather the local Bet Din
is obligated to redeem him. 1In ch. 264 he concluded with
respect to the law that any three laymen are a Bet Din re-
garding this matter. Not mercly this, but one person is
also proper'>, see ibid. Rabbi Moshe Shiq wrote in ch. 304,
that:"kven according to the one who says that he may redcem

by an agent, nevertheless, he may not redeem him against

6

his will.l For certainly it is pleasing to a father to



redeem his son by himself, unless it is a case where others
free him from that duty lest he be ashamed publically zas
in our case.l? In ch. 309 he wrote that the other one
should do the meritorious deed of giving the five Shegels
to the fatherls, then the matter is considered as if the
father redeemed him. In this manner, certainly he does
something meritorious for the father. But if he does
not assign the five Sheqgels to the father, and also the
father does not appoint him as an agent to redeem his
son, the Pidyon (Haben) is of no benefit. However, in
the resp. Meishiv Davir, in part II, ch. 87, the author
concludes that it is not according to his words, rather
his redemption is valid, even if the other gives of his
own (monev) and redeems without assigning the money to
the father.

Regarding the matter of the benediction, I saw 1in
Hatam Sofer, ch. 298, that he wrote that if he redeems
his son by an agent, the agent may pronounce the
benediction "Shehe@ivanu", and likewise it is cited in
the name of Hagahat Perishah. However, the Ahronim
disagreed with him and wrote that the agent is not alle
to pronounce the benediction ”Shehebiyanu”, rather only
"Asher Kiddshanu Bemitsvotav Vetsivanu 'al Pidyon Bakhor."lg
In any case, @atam Sofer concludes ibid., that it is
better that the agent takes a new fruitEU and blesses

over it the benediction "Shehehivanu,'" and his intentions
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should also include the redemption.

Behold in regard to the case of our problem: it is
apparent to me, that since the majority of the people
who suceeded in escaping from the ghetto (which was com-
pletely sealed off by the cursed evildoers), were caught
and killed by the murderers, where there is a complete
majority, 533521 in monetary cases, we follow it. This
is apparent from what is written in the Tosafot, Sanh.,
P.- 3. Thus also with respect to the matter of redemption
it is clear that we follow the majority--because if you
do not say thusly, we might worry that perhaps he has a
serious injury22 and is exempt from redemption. Rather

it is certain that we follow the majority in the matter

d

of redemption, > even with respect to the forcible
collection of the money from the father of the child.
Therefore, everycne is obliged to redeem his son, and we
do not suggest that perhaps he is seriously injured (i.e.,
not a viable child). Since regarding the matter of
redemption we follow the majority, it is certain that

we must follow the majority and presume that certainly

"the son who beats his father will be killed."*?

In a
case wnere the father has died, behold, Shakh has con-
cluded that the Bet Din may redeem him. There is no
doubt, that regarding the matter, every sage who is
entrusted with the affairs of the community is legally

like a court. He can invite two more (persons to have



a court of 3), even lavmen, since even three laymen can
constitute a Bet Din in this matter, and it is like what
our Rabbi and teacher Yehudah Aszod cited above.

Even if we say that he (the father) might be alive,
nevertheless, others may redeem him when they give their
own personal money of redemption. As we explained here
{in this case), it is certainly pleasing to the father
that others redeem him, Even if he (the father) were
present, certainly he would deny that this is his son
and he would not be willing to redeem him, lest his dis-
crace be revealea in public. He would certainly be

b ]
ashamed to admit that this is his son.'s

Anvhow, when
others redeem him it is certainly pleasing to him that
his son be redeemed. Therefore, whatever the situation
mav be, they can redeem him whether he (his father) is
slive or dead. Regarding the matter of the benediction,
since in the ghetto it was impossible to acquire a new
fruit or new clothing in order to make the "Shehebiyanu”
benediction and intend that it also refer to the Pidyon,
therefore those who redeem him need to say only the
benediction; "Asher Kiddshanu Bemitsvotav Vetsivanu 'al
Pidvon Haben," without the blessing “Shehe@iyanu". This
is in order to consider the opinion of the Ahronim who

disagree with Hatam Sofer and hold that where the agent

redeems the son, one should not say the benediction

"Shehehiyanu."
3 (Oshry. Yol. 1, resp. 9)



g
L]

NOTES

: 8 Deut. 32:25.

2. Redemption of the first born son. This concept is
based on the following biblical verse: "The first issue
of the womb of every being, man or beast, that is
offered to the Lord shall be vours (the priest's); but
vou shall have the first born of men redeemed, and you
shall also have the firstling of unclean animals re-
deemed. Take as their redemption price [(for the human
first-born) from the age of one month up, the equivalent
of five sheqels by the sanctuary weight, which is twenty

gerahs.” (Num. 18:15-16).

"In very ancient times, the first-born son in every
Israelite family was vested with special responsibilities.
From the day of his birth he was consecrated to the
vocation of assisting the priest in the conduct of wor-
ship."

“"Later, when a Tabernacle was built in the wilder-
ness, this vocation of the first-born was transferred to
the Levites, a priestly tribe. The Torah then decreed
that cvery father release his first-born son from the
duties cncumbent upon all first-born sons by redeeming
him from a Kohen. The ancient obligation of the first-

born son thus continues tc be recalled." This practice,

ordained as a recollection of the Exodus Trom Egypt, serves




to make vivid for us the liberation {rom bondage of the

people Israel..." (Harlow, Rabbis' Manual, p. 14).

3. Religious practices that characterize Jewish life and

give it a dimension of holiness.
4. See Yev. 118b: Qid 23a £f; 12a ff; 45b.

L1 See Qid, 29a. Mishna and CGemara. '"Concerning all ob-
ligations of the son upon the father, men are bound but
women are exempt.' The question is raised, "how do we know

Pidvon Haben falls under this category of obligations of

the son upon the father?" "Because it is written, 'all
the first-born of man among thy sons shalt thou redeem'
(Ex. 13:12). And if his father did not redeem him, he is

bound to redeem himself, for it is written, (nevertheless

L7}

i

the first-born of man) 'thou shalt surely redeem'" (Num. 18).

6. Extra-marital intercourse.

9 See H, E. Goldin, Hamadrikh, The Rabbis Guide, pp. 52-

53.

8. "Whenever we expericence something new, such as eating
fruit for the first time in its scason, the advent of a
holiday, or a joyous occasion in the family, we recite

Shehehiyanu." Isaac Klein, A Guide To Jewish Religious

Practice (New York: Ktav Publishing House, 1979), p. 48.



9. See Qid. 42a, "A man's agent is as himself."

10. "In Shar Hamelekh. ch. 6 of Hilkhot Ishut, he is per-
plexed based on the law in ch. 8: 'if he gives a gift (of
five Sheqels) on the condition that it be returned' his
son is redeemed. This is a well-constructed halakhic dis-
course in the first ch. of Qid. 1If it were true that he
cannot redeem his child by an agent, then I should sav--
even if he did not return the moncy, the matter (the re-
demption is effective. Since he cannot accomplish the
deed (of redemption) by an agent, this stipulation (i.e.,

I will give you the money on condition that it is returned;
and if the money is not recturned, the child is not re-
deemed) is null and void, but the deed (redemption) is
valid. See ibid. wherec he leaves the matter open for
further discussion.

Rabbi Akiba Eger continues: "HBut according to my humble
opinion there is no difficulty at all. Certainly, what he
thinks abeour this cpinicn (that one cannot redeem by an
agent)--has a limited value. This opinion (that an agent
cannot be used in this case) holds only when the agent does
the act of redemption himself by saving to the Kohen: 'by
this money the child should be redecemed.' But it is obvious
that the father can make the Kohen acquire the money through
the agent whom the father says is the Kohen: 'by this money
which T make you acquire through the agent, my son is

redeemed.' This being so, if he gives the money as a 'gift



on condition thar it be returned,' this stipulation

does not refer to the redemption (that is: he does not
mean to say that if he does not return the money my
child should be redeemed), but the stipulation refers

to the money which he makes him acquire on the condition
that it be returned; and if he does not return the money,
he does not acquire the money. 1In this case, the
stipulation stands because one may transfer property by
an agent, and the father should say to the Kohen: 'that
by this money, which T made you acquire on condition

that it be returned, my child should be redeemed.'" See

Rabbi Akiba Eger. YD 305, note 10,
I1. See Ned, 36b.

2: Sce nete 4.

1> Sh. Ar. YD; 321:7.

14 "A" cannot do somcthing for "P" without the latter's

consent, i.e., scparate terumah.

15. A Bet Din is not required in this case (i.c., three

pcople), one person is sufficient.
16. See note 11.
L7 Seeing that the child was conceived extra-maritally.

18. That is, assigning the ownership of the five sheqels



to the father. See note 7.
19, See note 7.

20. No blessine should be made in vain (See Ber. 33a).
Thus, if the agent is wrong in reciting the Shehc?iyanu
over the Pidvon Haben, this is a blessing in vain. To
prevent this from happening, the agent should take a new

fruit and pronounce the benediction over it. See note 7.

21. Generally in monetary cases we do not follow the
majority, See BQ 27b. In this case, however, the
majority principle is followed in money matters because

of the unusual circumstances in the ghetto.

22, An injury (blemish) which would cause his death within
one vear. Such a child is not redeemed.
23, In this case, the majority principle is followed--

that is: that the child is viable (does not have a serious

injury) and should be redeemed.

23. See Hul. 11b. In the case where a son beats his

alleged father the majority principle is effective and

the alleged father is presumed to be the real father.

25. Sce note 17.
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Responsum 3

Regarding The Law Of Using A Mokh In The Danger Of The

Ghetto.

Question: "My eves fail with tears, my bowels are
troubled, my liver is poured upon the ecarth, for the breach
of the daughter of my people,"l who are great like the
sea. There is no power in my hand, nor strength in my
right hand, to describe the total portion of sorrow and
suffering which we incurreu [rom the hands of our enemies
and those who cause us misfortune--the cursed Germans--
may their names be blotted out, Nor (am I able) to put
this into writing, in order that it should he told unto
the last generation what thesc impure, wicked people did
to us. They made us stay in dark places as the eternal
dead, and fenced us in so that we should not go out from
the tightly closed walls of the ghetto. Moreover, they
decreed new cruel decrees upon us daily, in order to "de-
Stroy u. as a n:-ltion."': and so that the name "lsrael" would
no longer be remembered.

Behold, on the 20th of Iyyvar, 5702 (May 7, 1942}, the
wicked ones published a decree that if they found a Jewish
woman while she was pregnant, they would Kill her together
with the !‘vtus.3 I was asked if it is permissible for the
women imprisoned in the ghetto to use a WEEEJ in order to

prevent their pregnancy, and to be saved by this (measure)

from mortal danger?



Answer: In Tractate Yev. 12Zb we read: '"R. Bebail
recited before R. Nahman: three (categories of) women

must (or may) use a mokh (in marital intercourse): a

minors, a pregnant woman, and a nursing mother. The
minor, because (otherwise) she might become pregnant and
die.ﬁ A pregnant woman because (otherwise) she might
causc her fetus to become a sanda1.7 A nursing woman,
because (otherwise) she might have to wean her child
prematurely, and he would die.8 The explanation of Rashi,
may his memory be for a blessing, is (that the words)
"meshamesh" (using) and "mokh", means "they are permitted
to place the mokh in the place of intercourse (the vagina)
when they perform the intercourse, lest they become preg-
nant." The Tosafot, s.v. "Shalosh" wrote: "Rashi explains,
it is permitted to use a mokh, but for other wo:ucn9 it is

forbidden because of the prohibition of hash-hatat Eerah,ln

even though the woman is not commanded to fulfill the law
; 11 ¢
of procreation."” Rabbenu Tam says, "that before inter-
course it is certainly forbidden to place there (into the
vagina) a mokh, for this is not the usual manner of inter-
>
course. ' Therefore, it is as one who spills his seced on
"wood and stones'" when he spills (his seed) on the mokh.
But if she places the mokh (in the vagina) after inter-

course, it does not seem to be prohibited because the man

8 ; 15 %
performs the intercourse in a natural way. It is similar

to the case of a minor (girl) and of a barren woman who are



not able to have children. The woman who places the mokh
(in the vagina) after (the intercourse) does not transgress

the prohibition of hash-hatat :erah,14 since she is not

commanded to procreate.lé These words "they use a mokh"
which were taught here mean they must use a mokh.“16

In the Tosafot, Ket. p. 3%9a, s.v., "Shalosh" they
wrote: "For R. Yitshaq it seems to confirm the explanation
of Rashi which he gives at the beginning of tractate Nid.
(p. 33).1? The meaning is: that the mokh is in her vagina
all the-time and it is as if he would "spill his seed on
stones." It is not similar to having relations with a
minor or a barren woman. Furthermore, even if she would
put the mokh in her vagina after the intercourse, this
would also be prohibited, even though she is not commanded
to procroate.lS Anvhow, she is still prohibited from
destroying sperm as is the implied meaning in Nid.lg where
we learn: "That every hand that makes frequent examination
among women=0 is praiseworthy, and among men, (his hand)
should be cut off."21 The Gemara cxplains that "women
do not get sexually aroused" (when they examine themselves
to see if they are menstruating). The implication is that
if they would be aroused, then they would be prohibited to
examine themselves. He means to say you must reject the
idea that the prohibition of self-arousal does not apply to
them, 22

In the Shitah Mequbetset in Ket. ibid., he cites the
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opinion of the Ritba who holds likewise that a

woman is forbidden to destroy sperm whether during inter-
course or after intercourse. However, if there is danger,
she is permitted (to use a mokh), and therefore they
permitted it (in the case of) the three women. There are
Sages who differ ibid. (Ket. 39a) with R. Meir and hold
""that the one as well as the otherzs carries on her

2
24 -

marital intercourse in the usual manner, and mercy
vouchsafed from heaven, because it is said, ' the Lord
preserves the simple;‘"zs that is: they do not need to
use the mokh. See further in the Shitah Mequbetset that
which is cited in the name of Rosh, Rabbi Yonah, and the
students of Rashba, that a woman is forbidden to destroy
sperm. Only in cases of danger, for example with these
three women, arc they permitted to use the mokh. How-
ever, there are some who permit lier to put the mokh (in
the vagina) before intercourse, and some who permit her
to use the mokh only after intercourse.

Behold the explanation of Rashi which we cited above
clearly implies that he holds that when there is fear of
any danger, for example, for those three women, it is
permitted to put the mokh in pluce before intercourse.
Similarly, this is the implied meaning in Nid. page 45a,
But in Ket. 37a, regarding the matter of lewd intercourse,

the meaning is not thusly, sece ibid.2% See in the Rosh

in Ned. p. 356 where he wrote explicitly, that for these
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three women, it is permitted to put the mokh in place a
priori, and see alsc in the Ran, ibid.

See in the Tosafot, the Rosh, in Nid., p. 36. s.v.
"meshameshet p'=shh" whors he wrate: “even thouch the
text uses the words 'meshameshet b'mokh', they do not

place (the mokh in the vagina) from the time of inter-

course, because this 1s certainly forbidden, even in the
case of the three women who mav use the mokh, because of
(the prohibition of) destroying sperm. This is like
"epilling seced on wood and stones'". However, they may

place the mokh therc after intercourse in order to absorb

the sperm so that she will not become pregnant.'" From

7

all this, it is clear that many of our Rabbis the Rishonim ~

(nay their names be for a blessing) disagrced whether these
three women are permitted to put the mokh (in the vagina)

before intercourse or only after intercourse.
. BIRLS
Our Rabbis the Ahronim™, (mav their memoriecs be

fotr a
blessing), also meditated on this problem. The Yam Shel
Shelomo in Yev. 1:8, voncliuded leniently and wrote: '"That
this is also the usual manner of intercourse, since one body

e This is similar to the

derives pleasure from another.
explanation of Rashi "that it is permitted to put the mokh
(in the vagina) before intercourse." See in Qatnm Sofer,

YD ch. 172 where he wrote:"and we need to say according to

Rashi that (regarding the use) of the mokh after intercourse,

its medical effectiveness is not proven, Since there is no



remedy in her hand, for perhaps, she will not wipe [off
the sperm) well. For if you do not say thusly, what is
the reason that R. Meir permits the mokh during inter-
course? which ought to be prohibited because the husband
destroys sperm, It ought to be sufficient for her to
wipe (off the sperm) after intercourse, see ibid.

See in the resp. of Radbaz ch. 1:22 (published 1836)
where he wrote:"The three women have intercourse in the
usual manner, but if they are afraid that they do not
have the merit (that G-d will help them), thev are per-
mitted to use the mokh because there is danger to life.
See Pithei Teshavah, Even Haezer, ch. 23, note 2, what
the author cited."sn

However, the Hatam Sofer in YD ch. 172 concluded
that: "During intercourse it is forbidden to use a mokh,
but after intercourse it is possible that we may permit
it (its use) with the consent of the husband." The Bet
Meir in ch. 23 concluded to forbid it in any case, whether
during intercourse or after intercourse. R. Akiba Eger
in his resp. YD ch. 71, is stringent and forbids (it)
even after intercourse. Sce in ch. 72 why he inclined to
permit it (the mokh) after intercourse. In the book

Natah Soreig, ch. 9, he concluded likewise to forbid (the

use of the mokh during or after intercourse).

However, the Hemdat Shelomo in ch. 46 concludes: 'Be-

cause of danger it is permitted in every way." Also in



the resp. of Mahaneh ﬁayyim ch. 53, and in the resp. of
0'hal Avraham ch. 90, it is permitted to put the mokh (in
the vagina) in cases of danger. Thus is also written in
the resp. of Ahi'ezer the Great Rabbi Hayvyim Ozar, may
his memory be for a bhlessing, in section Even Haezer,

ch. 23, that we must permit it in the case of danger.
However, in Maharam Shig, in section HM ch. 54; and in
the book B'mei Ision, ch. 137: and R. Ychudah Aszod in
ch. 2225 they incline to be strict.

The opinion of Tsemab !sedek, Even Haezer, c¢h. 89,
and the Hetev Gittin part I, in ch. 58, is to permit it
in cases of danger. It is stated likewise in Divrei
Malkhiel c¢h. 70, and in Elivahu lLahagaon Ket Din of
Lublin, see ibid. See in the resp. of Yad Yitshagq,
part II1I, ch. 9; and in the resp. of ket Yitshaq, Even
Haezer, section I, ¢h. 91; and in the resp. of P'ri

Hasadeh, part II; and in the book Zihron Yechudah, Fven

e

Haezer, in ch. 3.
I «aw a2lso in the resp. of Maharsham, first series,
c¢h. 58, that he concluded that the halakhah is to permit
it even during intercourse in the case of danger. See
what is written in the book Imrei Yosher, c¢h. 21, that
it is permitted to place a drop of drug into the vagina
to destroy the sperm. It is best to cover the source

designated for this (i,e., entrance to the uterus), and

certainly in the case of danger we permit it, see ibid.



The conclusion is (lit. We return to our law) from
all which has been mentioned above, that since there is
certain mortal danger in our case, that behold, if it
became known to the impure murderers, (may their names

be blotted out) that she became pregnant, they would

kill her together with the infant. Behold, it is clear
from the words of the Rishonim31 in Ba'al Shitah
Mequbetset in Ket. 39a, in the name of the students of
Rashba, (may his memory be for a blessing) that Rashi's
explanation is not correct, because if vou follow the
Rabbis who say he can continually have intercourse with
her in a normal way (i.e., without contraceptives), and
G-d will be merciful, therefore, why should we prohibhit
these women, since there is no hash-hatat-zerah here. We

apply the prohibition of "hash-hatat-:zerah" (wasting of

seed) only when he is able to cause conception, and this

is because it is not in the proper place where he can
32
. h B4
cause conception that we do not call it hash-hatah-zerah.

Rather, they dre obligated to perform the intercourse with
a mokh means: "because of danger."” Therefore, it i1s clear
from this that there is no prohibition of hash-hatat-zerah
not only where there is a possibility of cenception, but
(in a case of) sperm which will not result in a viable
child. Moreover, definitely anger will follow in the

35 .
entire congregation. Therefore, certainly cveryone

agrees that it is permitted to have intercourse

44



with a mokh, and to put the mokh in place before inter-

course.

(Oshry. Vol. 1
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NOTES
1. Lam. 23 BE
2s PSB85
3 According to the testimony of Dr, aharon Peret:z,

a gynecologist in Kaunas: "By an order of July 1942,
pregnancy in the Kaunas ghetto was punishable with death
to the father, the mother and the infant..." See Gideon

Hausner, Justice in Jerusalem (New York: Holocaust

Library, 1966), p. 213.

1. An absorbant material made from tufts of wool or
cotton used to prevent conception--for example--if used
during coitus, it would be like a tampon; if the mokh
is used afterwards it is a post-coital absorbant. For
a complete discussion on the subject of birth control

see David M. Feldman's Marital Relations, Birth Control,

and Abortion in Jewish Law (New York:Schocien Rooks, 1975).

5 From the age of eleven years and one day, until the

age of twelve years and one day. See Yev. 12b.

6. According to Rabbah Bar Tivai in Yev. 12b, and also
Nid. 45a, pregnancy while still a minor is dangerous to
both the mother and the fetus. Before this time, con-

ception does not occur; after, conception is hazardous.



a7

Pia Sandel 1lit. 'a flat fish,' i.e., a fetus aborted
because it is compressed or flattened due to super-
fetation (a second conception during pregnancy). See
Feldman, Op. cit., pp. 182-3. See also Soncino, Yev. 12b,

note 12, p. 62

8. See Feldman, Op. cit., pp. 187-88 where he explains
that the normal necessary period is twelve months. He
states that contraception during this period was required
either because: "a second pregnancy--which is likely--may
affect her milk; or, her chiid will be adversely affected

or prematurely weaned because of this change."
9. Other than the three women mentioned in the Baraitah.

10, The "destruction', or "improper" emission of sperm
(i.e., sperm not cast in the female. See Ibn Ezra on
Lev. 18:6). This is an offense condemned in both the
Talmudic and extra-Talmudic literature. See Feldman,

gps eit, el 6,

11. The command to procreate: "increase and multiply,
fill the carth and subdue it" (Gen. 8:17) does not in-
clude women. This interpretation is based on the word
"subdue" where men are seen as the subduers and not women.

See Yev. 65h.

12 Heb. Biah shello k'darkah. Sce Yev. 34b. According
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to the Talmud, this was the "act of Er and Onan,"
(Gen. 38:92) and was permitted by the Sages. See

Sanh. 58b.

13, 1f the mokh is placed in the vagina after intercourse

it does not interfere with normal intercourse, that is:

mutual pleasure. See guf nehenech min ha guf, Meg. 13a and

Rashi.

14. See note 10.

15 See note 11,

16. As opposed to the possible interpretation namely,

“"they may use a mokh." See Feldman, Op. c¢it., p. 195 for

a summary of Rashi and Rabbenu Tam's views.

1% The discussion in Nid. 3a centers on the question of
when the menses can be considered to begin in cases of
irregularity--only with the discovery of blood, or before
this time? The question of a woman using a mokh for con-
traceptive purposes is raised in this regard. Perhaps
the mokh absorbed the menstrual blood preventing its
earlier detection?

In commenting on the mokh used here, Rashi explains
that it is a precoital mokh--remaining in the vagina
during and before coitus. Therefore, he concludes that

only the three women of the baraitah were given special
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permission to use it and not women in general. See

Feldman, Op. cit., pp. 172-3.

18, Both precoital and postcoital use of the mokh are

prohibited according to Rashi because of the prohibition

of hash-hatat zerah. See note 10.
19. Nid, 13a.

20. To see if there is a blood spot which would indicate

the onset of the period of Nidah.

2L Because of masturbation.

224 If there are exceptional women who get aroused by
self-examination, then they are prohibited to examine them-

selves.

5]
ol

3 The minor as well as the adult.
24. To protect them {rom danger.
25. Ps., 11636:

26, This passage is legally indifferent in reference to
use of a precoital or postcoital mokh. 3Sec¢ Feldman,

Op. cit., pp. 170-71 for further discussion.
27. See note 23, resp. 1.

28. See note 23, resp. 1.
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29, See note 13.

30. The question of whether a precoital mokh could be
used in the case mentioned here of a woman who was told
by physicians that if she became pregnant she would die.
The conclusion is, in this case, it is permitted to use

the mokh because of danger, and not to be considered

hash-hatat zerah.

32. See Feldman, Op. cit., p. 122. "Hash-hatat zerah is

.

not incurred because the seed goes to waste but because
it is not cast according to the 'Creator's decree (which

is) in the female of his species...even if she is barren."

35, The congregation would be angry if they were told

that they could not use contraceptives.



Responsum 4

Concerning The Law of Saving The Mother By Medical

Abortion In The Ghetto.

Question: I was asked on the twentv-seventh of Av, 5702
(August 9, 1942) if it is permissible to perform a medical
abortion on a woman who became pregnant in the ghetto to
terminate the pregnancy? For behold, the impure ones de-
creed that they would kill any Jewish woman who became
pregnant, along with the fetus.] This being true, there is

in this (case), mortal danger (to her life).

Answer: In Ok, ch., 7, M. 6, we learn that: "If a woman
has (life-threatening) difficulty in childbirth, one dis-
members the embryo within her, and removes it limb by limh,
because her life takes precedence over its life." The law
was decided in the Sh. Ar. HM, ch. 425:2, "therefore for

the pregnant woman who is having difficulty in childbirth,
it is permissible to dismember the embryvo within her,
whether with drugs or by surgery, since he ts like one

who pursues her (with the intention) to kill her (a Rodcf].":
In Pithei Teshuvah ibid., "it is at first glance per-
plexing, see in B.H., note 3" ;until anvone (fetus) has

come into the air (i.e., before the head had emerged

from the womb) it is not called a nefesh'. ® In the

resp. Havot Ya'ir ch. 31, he wrote something to
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reconcile this, see ibid.

ifere in the Tosafot R. Akiba Eger cited in the names
of Panim M'irot, part 111, ch. 5, that it is permitted in
this case to save the woman if it is known that both of
them would die. But, he wrote that the matter has to he
thoroughly discussed. However, in the long commentary
of Tiferet Yisrael in the section, "Boaz," he wrote as a
matter of plain fact that in this case, "perhaps your
hlood is redder (than his],"5 and that it 1s permitted in
any case to save one Jewish Iife.h Thus it is written
in YD, part Il, ch, 162, and in the resp. of R. Moshe

Shig, YD, 155, and in the book Mahaneh Havyim HM, part IT,

ch., 50, that if both of them will die, it is certain that
the matter (of medical abortion) is permitted.

It seems to me that it is not necessary (to say) that
according to the opinion of R. Yohanan, that it savs in
the Tosef. of Ter., ch. 7; and likewise in the Yer.,
ch. 8 of Ter: and likewise cited in Bet Yitshag, ch. 1537:
"A group of people were walking on Lhe rvad and they met
gentiles who said: 'give us one of you and we will kill
him, if not we will kill all of you.' Even if everyone
would be killed, you should not hand over a single Jewish
soul, But if they sinecled him out like Sheva ben BikhriT,
he should be handed over and they should not be killed
said R. Shimon ben Laqish, "provided that he is deserving

of the decath penalty like Sheva ben Bikhri." R. Yohanan



said: "even though he is not deserving of the death
penalty as was Sheva ben Bikhri, if they singled out one
of them, it is permitted to hand him over to be killed

in order to save others.8 All the more so here,g it 1s
permitted to kill the fetus in order to save the womnn.la
But even the Ramban decided according to Resh Laqish in
Hil. Yesodei Hatorah, ch. 5:5, that "even if they

singled him out, do not hand him over unless he is deserv-
ing of the death penalty like Sheva ben Bikhrill (and in

my book, Divrei Efrayim, in the commentary Emek Habakhah

I wrote and explained the words of the Ramban mentioned
above, see ibid). 1In any event, in our case where it
might be a mi:«'s:.zr'ri:lg:r;',}3 according to R. Shimon ben
Gamliel, we are lenient to save the woman in any case.
According to this, in our case, where also it is a
certainty that both of them surely will die, we must
permit the performance of a medical abortion in order

13
to save the woman.

(Oshry., Vol. 1, resp. 10)
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NOTES

4 O cf. note 3, resp. 5. Also see Isaiah Trunk,
Judenrat p. 159 where he speaks of the prohibition of

childbearing and consequent medical abortions.

25 A rodef ("aggressor" or "pursuer"), one who pursues
an innocent victim with intent to kill him, may be killed
by anyone in order to save the life of the pursued
(Rambam Hil. Rotseaﬁ 1:7). This principle is extended

in this case, to apply also to the fetus, "“That is,

just as an adult in pursuit may be killed without benefit
of "due process" or court procedures, such as hat-ra'ah
(the formal "warning" which must have been given and
acknowledged prior to a murder or else the court cannot
execute), so may a child (fetus) whose actions endanger

another." See David M. Feldman, Marital Relations,

Birth Control, and Abortion in Jewish Law, (New York:

Schocken Eocks, 1875), p. 275.

3 The import of the B.H. is that the rodef argument
does not apply here. The fetus is not a rodefl because
his actions follow "the natural course of the world."
Consequently, the fetus may be dismembered, not because
it is a rodef, rather because it is not vet considered

a nefesh (a person).



1, "Maimonides does not agree with Rashi that the fetus
is not yet a person; yet, since the case in the Mishna
happens to deal with a life-and-death matter, Maimonides
implicitly limits it to that and makes use of the pursuer
idea to justify it. Tor, although the fetust has no human
status, additional justification, such as the saving of

a life, is necessary, from Maimonides' standpoint, to make
its life forfeit." Feldman, Op. cit., p. 227, also note

2 on p. 252.

L Perhaps your life takes precedence (is more important

than) over someone else's life.

6. Sh. Ar. U.M. ch. 425:2 continues as follows: "once
its head (or its greater part) has emerged it may not be
touched, for we do not set aside one life for another."
The problem raised here is: "how far do we carry the
principle of 'not setting aside one life for another?'
Does it include not setting aside one life for two lives
when, for esample, both mother and baby may die?" See
Feldman, op. cit., p. 283. Here, Tiferet Yisrael permits
the sacrificing of the life of the child being horn when

the alternative is the death of both mother and infant.

7. IT Sam, 20:1-22 Sheva's revolt: opposition to Davidic

rule is spurned by Sheva, whose rallying cry is a return

to tribalism. This was to be more effective after Solomon's
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death (1 Ki. 12:16). The call served temporarily to
isolate !srael ftrom Judah. Yoav, commander of the army
is sent to put down the rebellion. When the city is
attacked, a wise woman intercedes with Yoav with the
result that the city is spared upon giving up the head

{skull) of the rebel Bikhri.

8. According to R. Yohanan, one can be handed over to
be killed if the following is true: he is deserving of
the death penalty; or if he was singled out. R. Shimon b.

Laqish said that both of these criteria were prerequisites

to handing him over to be killed.

Y. Where the fetus is net vet considered a nefesh (human

person).

i0. According to the less stringent criteria of R.
Yohanan (see note 8)--even though the fetus was not
deserving of death, it was in a sense singled out by the

Nazis, and thereiore should be aborted to save the mother.

11. Rambam concurs with the more stringent opinion of
Shimon b. Laqish that both c¢riteria are needed to hand

him over to be killed. Sece note §.

12. See Tosef. Oh. 16:12. Regarding the acquisition of
burial plots for miscarriages R. Shimon b. Gamliel says
that a priori, a miscarriage has no tight to a burial

plot. However, ex-post facto, we do not exhume the re-



mains. Since R. Gamliel 1s lenient in this case, we
should follow his example and be lenient regarding

abortion in our case.

15, Many of the Ahronim mentioned including: R. Akiba
Eger, Tiferet Yisrael, the Bet Yitshaq, Moshe Shig, and
the Mahaneh Hayyim agree that the mother's life takes
precedence over the life of the fetus,

R. Oshry concludes that if it is certain that the
mother and fetus will die if she continues to carry, the

fetus should be aborted to save the mother.
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Responsum §
Concerning The Law Regarding The lUse of A Parokhet (Curtain
Of The Ark) Vor The Wedding Of The "Survivers Of The

S
Sword."

Question: On the 13th of the month of Av 3704, (July 2,
1844), the survivors of the people went out from between

the walls of the ghetto, after G-d had mercy upon them and
brought them out from sorrow to relicf.: Even though the
bitter death had left us, our souls were distressed in
seeing that ever;thing holy was trampled down--the synagogues
and many houses of study that were in Xovno. Most of them
were destroved right Jdown to the foundation, and those few
which remained, were converted into a place where the legs
of horses and Jdonkeys trampled, and into stables and stalls.
There were no longer available Torah's and holy objects

fer the communitics' needs, aside from my (personal) small
Toran--"which T watched carct’ully,"3 and evervwhere I went
it rested in my lap. Behold, with the passing of some

weeks since we were freed, the wedding of a couple, ''the
survivors o! the sword and wrath,"lwas to occur. Since
there was no wedding canopy available, | was asked if it

is permitted to use the parokhet which we found in the

attic of the Bet Hamidrash of Kloiz Hoisman, and to make

from it a huppah?




Answer: In OH, ch. 1531:3, the set Yosef wrote:
"Accessories ot holiness, such as n casc of books,
mezzuzot, leather strips, tefilin, the box in wihich they
place a Sefer Torah or Chumash, or the chair upon which
they place the Sefer Torah, and the curtain which is hung
before the ark--these are holy objects, and need to he
stored" (if not usable any longer). The Mishna Berurah
154:11 wrote to explain this: "The curtain which is hung
(before the ark) is the parokhet. That is, according to
the custom of the Talmud, where oftentimcs theyv would
place a Sefer Torah on it or would cover a 3efer Toran
with it (it is apparent that this was a common practice
in their time, and if this is not so, then it would be an
object used only occasionally. To this obiect the
Jdesignation “tashimish kiddu&hah"s does not apply ). ilowever,
nowadays we do not act thusly, and it is only a sccondary

: P 6 i . . y <
object of holiness. This is what the Rama said further

. |

on in paragraph 6 in a note. The Turei Zahav wrote like-
wise, and it is lilewise apparcnt from the words of Ran

in chapter "B'nei Hair," s,v. ”hnluyot.“ In any case, it
is certain that it has the holiness of the Bet Hahknesset
in 1t, Jand now it is a lowering of its holiness to make
from it a huppah for the use of people, sce ibid. Also

in the resp. of Hu?. ¢h. 11, the author prohibits the
making of a bugnah from a parokhet, for it is a lowering

of its holiness, sce ibid. However, the Magen Avraham,
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in ch. 154, note 13, wrote that it is possible that it is
permitted because '"the heart (spirit) of the Bet Din
stipulates concerning them."S The Elivahu Rabbah wrote
likewise in note 11, that the custom is to permit (it),.
:n the Sedei ﬂemed under the title "Bet Haknesset,
ch., 39, I saw that he wrote: "There in the Holy City of
Jerusalem, may it be rebuilt and re-estahlished, the
areat men of the city and the Rabbis take the parokhot
which are hung before the holy section in the svnagogue
on the festival of Sukkot, and spread them out on the
walls of their sukkahs. They likewise spread them out
on the back of the "chair of Elijah"™ and the sandak
lgodfathcrig sits on it." R. Avraham b. Sofer, may G-d
preserve him und redeem him, cited in the book B'nei
Binyamin, Hakham, ch. 38, whether it is proper to do
thusly that a private person should use holy objects--
and likewise, what they practice there is tc spread
holy parokhot over the marriage canopy. He discusses
the various opinions of the Poskim by making use of
far-fetched, indirect sources, This is the halakhah
which he brings as the conclusion:'There is absolutely
no trace of doubt, hecause evervone who dedicates some-
thing (to the Synagoguce), does it in accordance with
the thought of the leader of the city; and the spirit of
the Bet Din10 stipulates that they should be allowed to

use it for other purposes.'" The Great Holy Rabbi, may a



blessing be upon him, agreces with him in ch., 39--
according to him and his reasoning."

Therefore, | also permitted in our case, to make
a huppah from the parokhet mentieoncd above, since the
hour is an hour of urgency, and because we have no
curtain from which to make another huppah. All these
Rabbis which I c¢ited who permit the matter, are worthy
of reliance. May G-d (Father of Mercy) have mercy over
those who are oppressed in misery and sorrow. May He
make them faithful, and multiply them and hless them

endlessly.

Oshry. Vol. I, resp. 24)
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NOTES

) B8 Jer. 31:2,

2. The final day of the liquidation of the Kaunas Ghetto

by conflagration was July 15, 1843,
3. Nu. 9:23.

J. See note 1.

5 Accessories to the performances of a mitsvah
accessories of holiness). See Mes. 26b. Three levels

of holy objects are spoken of ibid. The first is the
primary level of holiness (in descending order) including
such objects as: Sefer Torah, Scrolls of Scriptual books
other than the Pentateuch, wrappings for the scrolls, an
ark, a synagogue, a town square where religious ceremonies
are performed.

The second level of holiness 1s "Tashmish Kiddushah",
or accessories of holiness. Included in this category
are: large sacks for keeping scrolls of the scripture in,
tefilin and mezuzoth, a mantle for a Sefer Torah, and
tefilin straps. These objects are to be stored away when

disused.



The third level of holiness is called "Tashmish
detashmish,'" or accessories to accessories of holiness
laccessories of religious observance). Included in this

category are: a sukkah, a lulav, a shofar, fringes (of a

Talit). These articles, when in disuse, may be thrown

away.

6. The parokhet is not “tashmish kiddushah" (an
accessory of holiness) requiring storage when worn out,
rather fs considered "tashmish detashmish" (an accessory
to an accessory) and mav be used. Sce Meg. 26b and note

-

T The parokhet does not have the sanctity of the ark,

only the sanctity of the Bet Haknesset. See Meg., 26a and

note 5--the Bet Haknesset is a primary type of holiness.

8. Generally, if a stipulation is made, and it is a
legitimate stipulation, one can act accordingly, (for
example, if the Bet Din stipulates from the outset that
when the parokhet is bought, that it may be used as a
huppah). If however, as in our case here, this stipulation
was not made, one can assume that the Bet Din stipulated

this in their heart and it is still valid. See Qid. 19b.
9. See note 20, resp. 1.

10. See note 8.
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Responsa 6

On The Law Governing The Establishment Of A Holy Memorial

For The Destroved Graves

Question: "1 am the man who has seen the affliction under
the rod of G-d's anger,"1 whereby G-d caused grief on the
day of his burning anger. "The Lord has swallowed up with-
out pity all the habitations of Jacob: lHe has thrown down
in His wrath the strongholds of the daughter of .ludah"Z in
the nations of Europe. He delivered this treasured people,
which He chose, into the hand of the enemy so they would
kill, destroy, beat, and disgrace them. Secretly, my soul
cries for the people of G-d who fell into c¢ruel hands
which annihilated about one-third of them without mercy,
Behold, after the G-d of our salvation helped us, after
"we were brought very Iow"3 and "were overfilled with con-
tcmpt."4 and He brought us out "irom sorrow unto joy,"5 and
from darkness to a great light, 1 went to wander in the
destroved cities of Lithuania, to search out and to seek
the remnants of my brothers and sisters who remained "as
firebrands plucked from the burning firc."ﬁ "One (remained)
{from a town and two (remained) from a family."T
Only then was the great extent of the destruction re-
vealed to me, in all its horror, for I saw with my (own)

eyes the mass murder and the holocaust which the cursed
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evildoers perpetrated throughout the Jewish communities.
From the midst of my confused and pained heart burst
forth the cry: "Woe unto us for we are destroyed," Is this
the country of Lithuania, great with yeshivot and exalted
in Torah?" Are these the holy congregations that were
noted "for the fame and the glory"s in Israel? and now,
all of them are filled with graves. It would seem to me
then,that I hear "the voice of our brother's blood cry-
ing to us from this ground"9 which was made to be like a
valley filled with bones. They cvall to us to avenge

their blood from the hands of the cursed Germans, and
their servants the Lithuanians "who perform their hidding,”lU
mav their names be blotted out.

I saw then, that the cnemy not only murdered without
mercy for the young and the old, "and he has burned against
Jacoh like a flaming fire, which devours round about,"ll
but he also destroyed Israecl's cemetery, and (sent forth
his hand against) destroyed the cemcteries--the resting
places of the Geonim and the righteous from the proceeding
gencrations. In almost every city of Lithuania, "Zion was
plowed like a Field,"]: the orave markers were uprooted
from their places, and holy stones of the monuments were
dumped in all the road crossings. Thusly did the enemy
do throughout almost all the cities of Lithuania--he up-
rooted the gravestones and destroyed the graves to the

extent that their whereabouts were not precisely Kknown.
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Like in the city of Kupishac, the city of my birth, the
resting place of the Gaon R. Alexander Sander, the author

of the book Shalmei Nedarim, whose grave was destroyed

and his whereabouts is no longer known; and likewise in
the rest of the cities like Ponovegz and others.

Behold, Mr. Seigel, one of the survivors (of the
sword) who escaped death, came before me with a crucial
question, seeing that his parents were fortunate enough
to die a dignified death before the days of rage and
destruction, and they came to their rest in the
communal cemetery of Ponovegz. liowever, since the un-
clean evildoers (may their names be blotted out)
profaned the sacred, uprooted the gravestones, destroyed
the graves--until this day, the exact whercabouts of his
parents is not known, and the ledger of the burial society
was lost and is nowhere to be found. Therefore he is
asking if he is permitted to set up a gravestone in his
parents' memory in a cemetery, wherever it may be, in order
to establish for them a memorial?--since we do not Know the
exact location of his parents gravesite on which he could

se¢t up the pravestone,

Answer: In tractate MQ 5a, we read: "R. Shimon b. Paz:zi
said, where do we have an indication in the Torah that
the graves should be marked? It is taught in Scripture:
'Wwnen anvone sees d human bene, then shall he sct up a

, . 13 ol 14 v
sign by dt. Y2 Sew in Nid., p. 578, and in the
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Tosafot s.v. "U'vanch." In ¢h, 2 of tractate Sheq, M. 5,

we have learned: "The exccss]b for the dead must be used

-
{

- 18
for the (other) dead,l hut the excess for a dead per-

son must be for his heirs. R. Meir says, the excess for
= Lkl i 19 G s 20
a dead individual must be put away until Elijah comes.

R. Natan savs, the excess for a (particular) dead person
must be for building for him a nefesh (monument) over

his grave.”" See in our R. Ovadya Mibartenura who commcnts:
that "they should build a monument for him on his grave.”
Likewise in Sefer lasidim, the meaning of the word 'nefesh"

is "a monument over his grave.'" IHowever, the reason ibid.

I &

is because of impurity of the hohanim.

However, in the notes of Ashari, in ch, “Ein M'gal@in”
the end of ch. 49. he wrote in the names of Yitshaq Or
Zaru'a: "That a monument is for the nceds of the dead and
to honor the dead.™ 1t is likewise in YU, ch. 348:2: "They

collect forcibly from his heirs all the necessaries for his

2

s

burial, and likewise cvervthing that is customary for the
members of his family to do--even the stone that they put
on the grave."

See also in the resp. of the Rosh, Section 13. where he
wrote: "And what he asked concerning the stone that the
place on the grave, whether it is among the necessities
of the burial, the answer is that the stone is among the
necessities of the burial. See likewise in the principles

aof the Turim, YD, 35, note 19, where the author wrote what they
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said: "That they do not make monuments (nefashot) for the
righteous, that it, that they do not make a significant
structure, BRut onc must erect a simple stone also on the
graves of the righteous." 1In the resp. of Rashba, ch. 56,
he wrote that the husband is obligated to make a monument
for the grave of his wife, even if it is not the custom
of the family to do thusly. In any event, if the members
of his family were accustomed to acting thusly, he is
obligated to make for her a monument. According to his
words, "they do this merely for liiz honor.,'" Sce the
Rashba, ch. 296, and the resp. of Menayem QOzariah, ch.
56.

In the book Yad Yitshaq, part 5, ch. 38, I saw that
the author wrote ibid: "The fact that they keep the custom
of erecting a monument in our day, is also done for the
sake of the living in order that they may know where the
(resting) place of their fathers lies, and that they may
propstrate themselves on their graves and prav, This
beine <o, according to this, it (the monument) is made for
the living and the dead. 1t is likewise in the resp. of
Ktav Sofer, section YD, ch. 134.

From all that was mentioned above, 1 decilded for the
questioner that he may set up a (monument) gravestonc for
his parents in the cemetery, ceven though he does not know
the exact whereabouts of their burial site. On the

gravestone he should write as {ollows: "In these graves
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are buried my father and my fathers...that at the time of
the cursed evildoers (may their names he hlotted out) the
{exact) whereabouts of their gravesite was lost."

Thereby, this gravestone is both for the sake of the
living and the dead. The main reason as to why a4 grave-
stone is erected for the dead is so the memory of the
dead (person) will not be lost from the living. There-
fore, it is certain, that there is no difference of opinion
in the matter if he erects the gravestone on the grave-
site itself or at a Jistance from it. On the contrary,
in this manner he will be remembered more, tor all who
pass will see this gravestone is different from other
gravestones since it does not rest on the (exact) grave-
site, About every matter that is different, people talk
about it more than if there was no differcence. Theretore,
it is certuain that if he (the questioner| crects this
gravestone in the cemetery, he will erect by this (action)
a memorial for hig¢ parents, and he will make it so that
their memories will net depnrt from the living.

Behold, it is known that in the davs of darkness of
the middle ages--when our brothers the Children of Isracl
were oppressed mercilessly (1it. persccuted up to the very
neck) and tortured by harsh decrees, and great bitterness
was on the kings and princes of the land--then they were
sentenced to be exiled from place to place. At that time, our

brethern who were cxiled, were accustomed to taking with



them into exile the gravestones of their forefathers.
Not once would they leave behind them their wealth and
possessions because they were not able to carry them
together with the tombstone. Our ancestors acted this
way at the expulsion from Spain and at the various ex-
pulsions in Germany. And this is a proof for that which
we concluded.

Also for the living there is benefit in erecting of
a tombstone. Since this tombstone will be in the
cemetery, thev will be able to vnrav next to the tomb-
stone, even though it is not-on the gravesite proper--
because it is possible to pray (for the dead) even though
it is not on the gravesite proper. The proof of the
matter comes from the words of the Yer. "Shegalim", ch. 2,
where it is written: "You do not necd monuments for the
righteous, their words are thei. memorials."

Rambam decided thusly in HilKkhot Evel, ch. 4: "You
do not huild a memorial for the rightcous over their
graves because their words arc their memorials," see ibid.
This memorial, (consisting) of the words of Torah, is certainly
not over the grave proper, because it is prohibited to
study Torah there (over the uarave). It appears that the
essential thing is te make a memorial for the dead so that
his (her) memory will remain alive, even if he does not
make the memorial over the gravesite proper, as is the

case with the words of the (rightcous) dead.



It is likewise also certain that by means of such a
tombstone there will be some sort of memorial for the

dead that his (her) memory may remain alive.

(Oshry. Veol. 1, resp:

(2]
ow
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4. Ihid.; 123:3:

6. Zech., 3:2.

8. I Chron. 22:5.

9. Gen. 4:10. Reference

11 Lam, 223

12, Jer. 26:18.

13, Ezek. 39:15.

14. Speaks about the fact
when giving information on

the prescription in Lzek.

to Cain's killing his brother

that Samaritans are believed

the marking of graves based on
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LS. The Tosafot give a summary of the material in

MQ, p. 5a.

16. Money left over from the burial of many dead,

belongs to the dead.

17+ A collection for the cemetery.

18. One particular dead person

19, Must not be used.

20. Who will decide what to do with it.
21 On the meaning of the word nefesh.

22 Markers must be placed on graves so that the
Kohanim will not accidently happen upon them, thereby

defiline themselves.

23. Coffin, Shrouds, people to accompany the body to

the cemetery.
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Responsa

Is There A Way To Save The Hamets, [f It Cannot Be Sold

To Gentiles Because of Danger?

Question: It is the Season of the Festival of T'reedom

(Passover) of 5703 (1942), in the days when Jews study and
discuss the laws of Passover,l and the children of Israel,
from the days of old, are intending to praise His great

name and to "thank Him with a new song for our redemption
and the redemption of our souls."3 And T am in the midst
of the exiled ones, who were exiled from their original

place and imprisoned between the walls of the ghetto, by a
"people who did not know the Holy One of Israel (G-d) and
did not call upon His name. For thev have devoured Jacob,

; 5 : %,
and have made his habitation desolate.’ They have left

your servants' corpses as food for the fowl of heaven, and

the flesh of vour faithful for the wild beasts. Their
blood was shed like water... and there was none to bhury
them."4 "He (the enemyihas made the remaining (Jews) to

dwell in darkness, as those who have been long dead: he has
trodden their life to the pround "d "while saving daily to
them: 'Where is thy G-d?'"b

Behold, in those davs, at a time when 1 hlessed the
Lord in the assemblies (places of worship) and taught my

lessons publically in the house of study of Gafnovich,

which was on 15 Vitna Street, | was asked by those who



live in the pitch blackness of the ghetto, how should they
act regarding the matter of selling of h:nm:-ts'.""1 (For it

was this hamets) which they succeeded, with much effort and
at risk of life, to hide from strangers8 so that they

could allay--even if just a little bit--the hunger of their
young ones. The content of the question was: first of all,
since there were almost no gentiles9 living within the
walls of the ghetto, and seeing that the ghetto was com-
pletely enclosed "and no one could exit nor enter,"

this being so, it is not clear as to whom to sell this
hamets. Even if by chance we should find a gentile in the
ghetto, it is still impossible to sell him the hamets
because of the danger bound up with it,

For it is almost certain that this gentile would go
and tell the matter to the German murderers that the Jews
hid storchouses of food. Then, the Germans would swarm
over the imprisoned like becasts of prey, and visit upon
them their anger and wrath, which burns like a consuming
fire, burning until it is completely burned out. And if
they do not sell the hamets, is there any permission to

use it for catingll after Passover, and not to be caught

with the prohibition of 'hometz which was Kkept over Pass-
12 v

over?'

Answer: In the Sh. Ar., Ol ch. 448:3, it is stated:

“The hamets of a Jew, which is to be kept over Passover,
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is prohibited for any benefit even if it was left

unintentionally or by compulsion," see ibid. In the Biur
Halakhah ibid, he wrote: "({the fact) that Karo wrote it in
a general way and did not specify that it is prohibited--

refers to the case where he did not clean out the hamets

14

and nullify it, due to mistake or compulsion. Therefore,

he decided that it was prohibited.ls However, where he
did nullify the ?amets, even though he did not search for
it either by mistake or because of force, then the hamets
is permitted, since anyway ﬁe fulfilled the basic l;w of
the ‘l‘orah.lb Or even in a case where he nullified the

hamets but did not search for it. and abstained from

destroving it because of an unintentional error or com-

pulsion, his opinion is likewise that this hamets is pro-

hibited.

. . « g
We tfind that our Rabbis, the Ahronim , have a

controversy concerning this matter since further in para-

graph 5 we decided: "hamets which is found in a Jewish

home after Passover is forbhidden, even if it had been
nullificd."18 Behold, the P'ri Hadash, Eshrei Ravravei,
the Nodah B'ychudah, the Hatam Sofer, the Great Rabbi

Zalman, and the Maqor Hayvim wrote: oven if he had

searched as is his custom, and found hamets after Passover,

it is also forbidden for benefit, and there 15 no con-

troversy in this matter. But there are some Ahronim who

are lenient where he searched (for hamets) and nullified

,19 and afterwards found hamets--for what else could he

-

it



have done?! lichold, he did what was required of him

according to law‘:U as stated by: the Hoq Yaakov, Match
Yehudah and Magen Elef, and their opinion is: that in
any case, it should not be prohibited for benefit, and

" % . 2
in the case of '"substantial loss"*! we nust “ely on

them,

See further in the Mishnah Berurah ibid., note 25,
regarding someone who was on a ship or on the road and
had with him hamets., There were no gentiles with him to

whom he could sell the hamets, ;o he took action and
79 6

declared it hefker before witnesses. The Ahronim

are divided on the matter whether he can reacquire and
derive benefit from it after Passover--and many of them
(the A?ronim} agreed to prohibit it. At any rate, in a
case of '"substantial loss" we must permit (it) and rely

on those who are lenient. All this is where the hamets

was with him. But, if he was on the road and remembered
that he had hamets in his house, and he had no one to sell
it to on Parsover Eve as 1s proper, and he took action

and declared the hamets hefker in his home hefore witnesscs,
it seems that one can rely on those who are lenient. (That
is) he can reacquire it (the hamets) after Passover and

derive benefit from it, since the hamets was not in his

possession. And il it was, he could not have sold it nor

destroyed it as our Sages ordained.

Behold in our case, even though the hamets is in their



possession and it is within their range of possibilities
to destroy it, this is very similar to the case where most

of the Ahronim decided to prohibit (it). This is as we

cited where the hamets was in his possession, the majority

of the Ahronim decide to prohibit (it). However, behold,
we cited that even in that case we may rely on those who
are lenient in a case of a '"substantial loss.' This being

3 . i
so, we have a very strong kal v'homer in this case,

L]

where because of the wrath of the oppressor and the
ordinances of persecution, a piece of bread could not be
bought with gold. It is certain that the law of "substantial
loss'" pertains to this hamets, and even & priori we must

rely on this and permit them to declare this hamets hefker

-

before witnesses or a Bet Qiﬂ.‘J After Passover, they
could reacquire it and derive benefit from it, especially
since the life of the children of the ghette depend on
them. And who knows whether after Passover they will find
bread (with which) to ease their hunger--or whether by
destroying this hamets. they would uot come, G-d forfend,
to the danger of dying of starvation. This being so, we
must decide for them, that they can declare the hamets,
which is in their possession, hefker before witnesses or
before a Bet Din, and after Passover they can repossess
(reacquire) it.

Although all this specaks only of the matter of

5 -
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deriving of benefit from the hamets, only in this case



is it so that we say when there is a 'grecat loss' that
one must rely on those who are lenient. But in our case
in which the essence of the question is to permit this
hamets for eating, from where does it follow for us to

permit it? At any rate, it secms that also in this case

(for eating) we must permit it; since behold, the Mishnah
Berurah in note 9 ibid. cites the opinion of the "Bet Meir
who decided to permit (it) even for eating, even though
Karo decided that 'whether unwittingly or under compelling
circumstances it is still prohibited.' Nevertheless, not
all compelling circumstances are alike, and regarding
compulsion like this, of which he could not have had in
mind, we must not forbid it." This being so, again we
must say that in our case we must rely on this (reasoning)
and permit (it) even for eating. For it is certain that
in this case the Sages were not stringent, since the
matter touches on life itself as we explained. Certainly,
for this, we must rely on the opinion of the Bet Meir and
permit them the hamets, even for ealinyg, 1f they declared
it hefker prior ;o Passover before or a Bet Din, and also
nullified it according to law.

See in the S'dei Hemed, part o, where the author cites all
these opinions of those who are stringent and of those
who are lenient, and he concludes ibid. that according
to his opinion: "The words of those who prohibited scem

to be more plausible., However, the onc who decides to
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be lenient has something on which to rely."” See in Rabbi
Shemuel Mohilever OH ch. 7. It is certain that the S'dei
ﬁcmcd do not refer to great compulsion like this as in
our case, for there is no doubt that in this case even

he would incline to be lenient and rely on the opinion

of the Bet Meir who permit (it), even for eating, in such
a case. Because (in such a case of) compulsion G-d
exempts him from punishment.

See in the book of the author Megilat Sefer, section
lavin, number 242, p. 127b, where the author wrote: "The
halakhah appears to me that for anyone who has hamets in a sea-
going vessel or in another cityv, he may declare it hefker
before three [mcn]:b for all the dayvs of Passover; and
after Passover immediately he can acquire it, for he de-
clared it hefker only for half:T of Passover Eve. He
does mot transgress the prohibition "it must not be seen,":S
and it is permitted to another person even rabbinically.
Certainly he made a complete hefker, and one need not
worry a bit'", sce ibid. See also in Berkhei Yosef under
the letter "Hey," Ruah liayyim letter "Bet"™, who also wrote
that it is permitted to do thusly--to declare it hefker.

I saw also in the resp. of R. Shimon Halevi
section OU ¢h. 12, where he cited the law of one who came
from overscas by ship with hamets and Passover came upon

him, and the ship had not arrived at its destination, as

he wrote: '"it would seem (that we should) permit (him) to



declare it hefker before a Bet Din, and after Passover he

could reacquire it from the hefker and sell it, but not

; 29
eat it, because this is an infrequent matter. Because

of the stringency of the prohibition of hamets, I did noct

dare to do this deed."°0 But, in Shevarei Fnessct
Hagadolah letter 7, he wrote on the words of R. Shimon
Halevi which do not Jisagree with the Yer. (this passage
in the Yer., Pes., Hal. 2: A prosclyte31 died, and a Jew
plundered his possessions and found amongst them hamets
which was kept over Passover, the hamets was permitted,

see ibid.) This is only when he died before the time of
s |

the prohibition so he did not transgress (the law pro-

=

i ot e ’ s, :
hibiting): *“You must not sce hamets" {in the housc of a

i

Jew)., But if he died after the time that the hamets is
34 ¢ : . 2
prohibited, the hamets is forbidden since he transgressed

(the law prohibiting)"you must not see hamets" (in the house
of a Jew). The Yer. says that the rca;on is in order that
“"he will not act deceitfully saying that he nullified it
even thoueh he did not nullif. it, rather he only declared
it hefker privately.ss Rabbi Yehudah considers the
possibility that he just acted deceitfully, lest he say

that he declared it hefker and (really) did not, But this
does not apply (to the casce where) he declared it hefker
before two witnesses. Therefore, we hold that if he de

clared it hefker before two witnesses, and all the more o

before a Bet Din, behold this hefker is valid and permit gl
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even for eating, and all the more so for deriving benefit
(thereof), see ibid.

Based on everything which was cited here, I decided
for the questioners, who were imprisoned in the ghetto,
that anvone who has hamets in his possession should go
to a Bet Din, declare it hefker before them and nullify
it as is our custom. Also, during all the days of Pass-
over he should leave the hamets in a hidden place, and

after Passover this hamets will be permitted even for
cating. According t; the opinion of the halakhic
authorities whom I cited above, it is certain in such a
case that the Sages did not act stringently to prohibit
it as 1 explained.

May G-d close the breach with his people, "and re-
deem them with a complete redemption in the building of
our city, and in the establishment of our Temple, for
our happiness; and we will cat therc from the sacrifice
and from the Passover sacrifices, and we will thank thee
with a new song for our (bodily] rodemption and for the

wal

redemption of our souls, Amen, may it be His will,

(Oshry. Vol. II, Tesp. 9)
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NOTES

L; See Pes. 6:1, Meg. 2¢b, Sanh. 12b. "Thirty days
prior to Passover, one studies and makes inquiry con-

cerning the laws of Passover."

2, Prayer in the Haggadah Shel Pesah in which the
second cup of wine is raised. This benediction praises
G-d for redeeming the children of Israel from Egyptian

bondage. »

3. Ps. 79:2.
A cf: Tbhid. 14333
6. I1bid..,. §2:11.

s "The Bible prohibits the eating of hamets during the
festival of Pcsa@ CB¥a 12:15=20)s The x;rd hamets is
translated as "leavened hread " Basically it refers to
food prepared from five species of grain--wheat, barley,
oats, spelt and rye--that has been allowed to leaven. Te
these, Ashkenazic added rice, millet, corn and legumes...
"The rule against leaven applies not only to its
consumption (akhilah), but also to enjoying any bhenefit
thereof (hanaah) and even to its possession. Nor should

one have ledaven in his legal possession.



"To satisfy these requirements we must have b'digat

hamets, the search for leaven; bittul hamets, the

nullification of leaven; and m'Khirat hamets the selling

of leaven." Isaac Klein, A Guide to Jewish Religious

Practices (New York: Ktav Publishing House, 1979), p. 110ff.

8. Only a meager portion of bread was allotted (every
two weeks) to the inhabitants of the ghetto through the
Aeltesteurat or "Jewish Council." Observant Jews would
try to save this portion of bread until after Passover.
Howrver, if these rations were discovered, the Germans

could punish the Jews for concealing and hoarding food.

9. With the increasing complexity of the economic
situation, disposal or destruction of leaven became im-
practical. Thus, the Rabbis instituted a legal fiction.
The hamets was sold to a gentile on a temporary basis

until after Passover, using a legal bill of sale

(OH 448:3). Although the hamets may be locked away in
one's own home, through this shtar mekhirah (bill of sale),

the obligation of nct having leaven in one's legal

possession during Passover is fulfilled.

10. Josh. 6:1.
i 4" See note 7, and Pes, 21b and Mishnah,and 28b and
Mishna.

12. See Pes. 21b and Mishnah, and 28b and Mishnah.
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1% For example, firing an oven or a pot range with it.

14. See note 7. The formula for nullification is recited
after the search for hamets (Ol 432:5) and the next morning

after the burning of the leaven.

15. For deriving benefit thereof duc to the prohibition

in Ex. 13:7: "no hamets shall be seen with thee."

16. In renouncing by declaration the possession of any-

thing leavened, he fulfills the precept in Ex. 13:7.
17. See resp. 1, note 23.

18. Even though he has fulfilled the command that "no
hamets be seen with thee" (Ex. 13:7) by declaring it
555533 (ownerless), the Sages feared that Jeccitful
people might not divest themselves of hamets during Pass-

over, and then claim afterwards that they nullified it,

19 Whatever hamets he could not find after the b'diyat

hamets (see note 7) he nullifled orally.

20. See note 16.

21, This is a flexible concept (in llebrew: Hefsed Merubeh)
depending upon the wealth of the individual as to what
constitutes a "substantial loss.'" The ket Din decides what

is considered "subhstantial". According to the Encyvclopedia




Talmudit (Talmudic Encyvclopedia Publ. Ltd., Jerusalem,
Israel, 1961), Vol. 10, p. 32 -- this concept of sub-
stantial (monetary) loss was a reason for leniencies in
Rabbinic prohibitions, or in cases of controversy or

doubt.

225 "The Talmudic term hefker (ownerless) refers to
property left by a person without heirs, or property un-
claimed by an owner, or property confiscated by a court
and disposed of by the process of law, in keeping with

the rule: hefker Bet Din hefker (Git. 36b)."™ Philip

Birnbaum, A Book of Jewish Concepts (Hebrew Publishing

Company, New York, 1964), p. 169.
For Maimonides definition of herker, sece Yad

Tekhiah 1:1.

L This 1s an a minori argument--that is, an inference
from the weaker to the stronger. [If the hamets was per-
mitted by the Ahronim in a case of "substantial loss" how
much the more =o should it be permitted in our case which
concerns life and death, and where "bread could not be

bought with gold."

24, 3ece note 22 under hefker Bet Din hefker.

2N Only speaking here about "deriving benefit,'" not

"eating." See note 7 under hanaah and akhilah.
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26. Three men constitute a legal Pet Din.

e
it

¥ Strict law states that one can eat hamets only half
a day (Sce Pes., ch. 2, Kol Sha'ah),that is,until 12:00
noon before Erev Pesah (later the Rabbis changed this

time to 10:50-11:00). Thus, if one declares hamets

hefker before 12:00 noon of Erev Pesah--the hefker is

valid and he may reacquire it after Passover. However,

if one declares hamets hefker after 12:00 noon of Erev

Pesah, the hefXker is not valid because of the prohibition

gy (Bt (LEdL
28. Bx.. . 15:7.

29, 1f something occurs frequently, then the usual law
docs not apply.
In this case, we do not apply the "substantial loss"

law because he can sell the hamets.

-

30. To render a lenient decision permitting this hamets

(which was kept over Pussuver) to be caten.

e 8 When a person becomes a proselyte to Judaism he 1s
censidered as a "newborn child," thereby nullifving his

pravioens lincage. Thus, when he dies, his possessions do

"

not belopy to those who were his relatives previous to
conversion, rather they are hefker--free to all comers,

See note 22.
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32, Died before 12:00 noon of Erev Pesah and did not

.

clean out the hamets.
33, See note 28.

34. After mid-day. Before his death he transgressed the

law by not removing the hamets.

35. Rather than before two witnesses or a Bet Din (of

three).

36. cf. Haggadic reference in note 2.



Responsa 8

Whether It Is Permitted To Place Oneself In Danger For

The Sake Of Torah And Public Praver?

Question: On the thirteenth of Elul, 5702 (August 206,
1942), the Nazi oppressors--may their names be blotted out--

i

n

sued an order prohibiting the Jews imprisoned in the
ghetto from blessing G-d in public, and from assembling

in the synagogues and houses of study for Torah (study)

and prayer. They were (also) prohibited from crying out

to G-d about their sorrow, and from making supplications
before Him that He should help and save them, deliver their
souls from oppression, and "redeem them from going down 1in-

to the pit."l

89

The imprisoned of the ghetto, brokenhearted and depressed,

bodily exhausted and with bitter souls after a (full) day of
hard forced labor, were accustomed to bearing their burdens
by gathering in a svnagogue, a temple, or a house of study.
There they fised times for: oral Torah (study) from (their)
teachers, benefiting from Talmud and Mishnah study groups,
and hearing the words of chastisement and reproof, encourage-
ment and comfort, from the mouths of the Rabbis and preachers
who gave pleasant sermons and spoke to the listeners from the
sweetness (lit. from the honey) of the pleasant words of the
Sages. They poured into (these words) the spirit of hope and

trust: faith in, and fear of, the Holy One of Israel--
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their Rock and Redeemer--that He will rise up and avenge
His enemies and "crush the head of the Nazi viper over
many ccuntries,"z and tens of thousands of Jews will have
the good fortune to see with their (own) eves "the revenging
of the spilled blood of His scrvants.”3

Also, 1 had the good merit to be among those who help
the people, who continued--in the midst of the gathering
darkness and the pitch blackness of suffering--to disseminate
knowledge to the people of G-d. In my house of study,
that was well-known by the name '"Aba Yehezkel's Kloiz,"
I continued to give the congregation and the community my
regularly scheduled sessions, and also arterwards--when the
cursed evildoers took measures against (lit, drew the line
on) this house of study, destroyed its glory, and trans-
formed it into a prison--1 transferred my seat (moved his
lectures) to the "funeral procession hall", to the
synagogue which was (located) in the house of Gafinovits on
Vitnah Street, and to the synagogue of Hayyim Shapir on
Varena Street next to the house of "The Council of Llders"
(Aeltestenrat].4 I especially concentrated on (lit. gave
myself to) the daily lessons which I taught in the study
5

group "Tiferet Bahurim."

aid of Heo-who-dwells-on high, I strengthened the weak and

In all these places, with the

faltering spirits of these young Jews and of the general
populace. I made a great effort to teach them wisdom and

knowledge, so that they would know and understand that:



"Just as one must say a blessing over the good, he must
also say a blessing over the e\ril,"0 and that we must
"quietly hope for the help of G-d and for His salvation";?
for "the Lord is good to those who wait for Him,"8 and
those who hope in llis steadfast love;"g "He is near to
those that call upon Him, all who call upon Him in truth;"ln
and it is encumbent upon us to arm ourselves with faith
and trust, to bear our burden gladly and willingly, for
"there is hope for our future."l
Behold the cursed evildoers whose cruel hearts "devise
nothing but evil dail}-"'12 for the Jews (lit. the seed of
the Holy Nation), from whose eyes the source of strength,
the encouragement that derives from the places of Torah
and prayer are not hidden. Since (the Nazis) only aim and
desire was to enter into their imprisoned hearts the
spirit of despair and perplexity, therefore, they issued,
as it were, their decrees which prohibited Jews imprisoned
in the ghetto from blessing G-d in the assemblies, in the
synagogues, in the houses of studv,and from gathering there
for prayer and study. "There was only one law for anvone
who transgressed this order, namely--to be put to dcath."l3
Then, at this time, R. Naphtali Weintraub (may G-d
avenge his blood) the Gabaill of the svnagogue of Gafinovits,
came to me and asked whether, according to the law of Torah,
he was obliged to place himself in mortal danger by going
to pray in the Kloiz (Jittle synagogue) as was his custom

in the morning and in the evening? Whether he wus obligated




to give his life for Torah and prayer, or not?

Answer: This question branches off in two directions,
and it is actually one question which has two aspects:
1) Is there an obligation to give one's life for lorah?
2) Is there an obligation to give one's life for prayer?
This is what I answered with the help of "He (G-d) who
has graciously endowed men with knowledge,"ls concerning
the first question first, and the second question last.
In tractate AZ p. 18a we read: "Qur Rabbis taught:
When R, Yose b. Kisma fell sick, Rabbi Uanina b. Teradion
went to visit him. He said to him,: 'BErother Hanina, do
you not know that it is Heaven (G-d) that has ordained
this (Roman) nation to reign? For though she destroyed
His house, burnt His temple, slew His pious ones and
caused His best ones to perish, still, she is firmly
established! Yet, | have heard about you, that vou sit
and busy yourself with the Torah, vou publically gather
assemblies, and k~ep 4 Sefer Torah in thy bosom!']b He
replied, 'Heaven will show mcrcy.'lT-— '1 am telling yvou
matters of reason (something logical), and vou say "Heaven
will show mercy!"™ It wouldn't surprise me if they Jidn't
burn both you and the Sefer lorah with fire!' He said,
'Rabbi, how do I stand with regard to the world to come?’
He said, 'have you done something impraper?' He replied,

‘]

; i 18 7 :
'T once mistook Purim money for ordinary charity money,
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and I distributed (it) to the poor.' 'Well then,' he said
'would that vour porticn werc my portion, and your lot my
lot.' 1t was said that it wasn't but a few days that
R. Yose b. Kisma died and all the great mcn of Romelg went
to his burial and eulogized him. On their return, they
found R. Hanina b. Teradion sitting and busving himself
with the Torah, publically gathering assemblies, and
keeping a Sefer Torah at his bosom. (Immediately) They
took him and wrapped him in a Sefer Torah, placed bundles
of branches around him and set them on fire. They then
brought tufts of wool, which they had soaked in water,
and placed them over his heart, so that he would not die
(too) quickly," etc,, see ibid.

Behold, Rambam in ch. 5:1 of HHil. Yesodei liatorah

decided: "All the members of the house of lIsrael are
commanded to sanctify the great name of G-d.z as 1t 1s
said, "I will be sanctified among the children of Israel."
They are furthermore commanded not to prnfanczl it, 45 it

T

is said: "Neither shall yvou profane my holy name. How
(are these precepts to be applied)? "Should an idolator
arise and coerce an Israelite to violate anv one of the
commandments mentioned in the Torah or he would be put to
death, he (the Israclite) is to transgress rather than
die; for concerning the commandments it is said, "which,

5%
1f a man do them, he shall live by them.”“? *Live by them,

. y 24 ;
(meaning) and not die by them." And i1f he was put to

D3
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death rather than commit a transgression, he himself is
guilty of causing Lis (own) death." 1In Hal. 2 ibid. he
decided: to what do these things apply? To all the
commandments, except the prohibition of idolatry, incest,
and murder. But with regard to these: if someone says
to a Jew: "transgress one of them or else you will be put
to death, he should die rather than transgress," see ibid.
At first sight, one must be surprisedzs at the words
of Rambam in light of that passage in AZ which we cited
above. For behold, since R. Yose b. Kisma cautioned
R. ﬂanina b. Teradion on the great danger which lies in
Torah study and public gathering of assemblics, and he
said to him: "It wouldn't surprise me if they didn't burn
both you and the Sefer Torah with fire--being so, how was
R. @anina b. Teradion permitted to endanger his life for
the sake of Torah, and to hand himself over for its sahke
(study of Torah) to be burnt? Behold, he decided here in
Hal. 1: "And if he died for any of the mitsvot rather
than commit a transgression, he himself is guilty of
causing his (own) death." Furthermore, Rambam enlarged
on what we said and decided: "“That if he gave his life in
a situation where there was no obligation to do so, behold,
he is as one who spills blood" (a murderer).
However, in Sanh. p. 74 it says: "When R. Dimi came.zﬁ

he said in the name of R. Yohanan: "this was taught only

“p e

N
if there is no royal decree™ , but if there is a royal de-



cree, one must incur martyrdom rather than transgress even
a minor percept.'" When Rabbi came?8
name: "Even without a roval decree, it was pt:'rrnitteaclz9 only
in private; but in Quhlic30 one must be martvred even for
a minor percept rather than violate it. What is meant by
a "minor percept"? Raba son of R. Issac said in Rab's
name: "Even to change one's shoe strap,"'31 look well ibid.
at the entire passage.

According to this, it is certain that onc should

2

not arguc against the words of Rambam™~ from the case in
AZ. For behold ibid., in times of royal decrees it would
happen that the wicked Kingdom (of Rome) would decree

that it was prohibited to engage in Torah (study), there-
fore it was well and good what R, Hanina b. Teradion
did--in that he gave his life for the sake of Torah study.
Look well ibid. in Qesef Mishneh, how the author speaks

at length about this to prove that this is in disagrecment
with the Ran's (opinion). Sce ibid. where our Sages and
Ran wrote in {Shib.) c¢h. B'mech tomim: ")t only says to

be killed and not to transgress in regiard to a negative

33
commandment .

But thev did not decree to transgress a
positive \:mmmn:\nlm':e'nt.3‘1 since it is not done actively.
Furthermore, thev can make him neglect (the positive
commandment) against his will, for they can put a man in
prison, and the commandment would be negated automatically."

“All this is difficult for me, for beheld, R. Hanina b.

95

, he said in R. Yohanan's
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leradion ecave his life in order to engage in Torah (study),

and likewise Rabhi Yehudah b. Baba in order to ordain
Rahl)is.Sb and in the Midrash,ST (it says) "why do you (0
out to be crucified?--Because | circumcised my son." You
cannot say that a quality of "exceptional piety" is taught

here, rather the meaning is that they acted thusly accord-

ing to the law.JS The case of Elisha, who had wings,’g
is not decisive (no proof) because he had already fulfilled
the mitsvah of tefilin that some day, and also he did

not say to the military inquisitor that he was fulfilling
their decree,"40 look well ibid. in Qesef Mishnah.

See likewise in Sefer ilahinukh, mitsvah 296, where

he wrote: "and just as we [ound deeds for which the
original Husidimal were killed, even for the neglect or
a mitsvah, tnis is similar to what the Sages said: '"Why
are you going out to be stoned?--Hecauge | circumcised
my son. Why are you going out to he crucified?--Because

&

1 waived the lulav.” Thev did so out of "exceptional
piety" and saw that their generiation needed this,

From all this, it seems that in our case, at a time
when there was an evil and severe decree against Torah
study--and so we saw that the cursed cvildoers spilled
out their anger first and foremost against the Rabbis
and masters of Torah, hecause of the will and intention

that the voice of the Torah would be silenced, and that

the voice of the Jacob would not be heard in the Temples



of Torah, the Yeshivot, or houses of meeting or study;
for this they issued an order to close all the places
of Torah and prayer as it was stated above, and they
even decreed upon the heders of infants of Jewish schools

that they should not teach in them; they took by force

all the Sefer Torahs and the rest of the holy books from
those imprisoned in the ghetto---At this time, certainly
the obligation is upon everyone to give their lives for
the sake of study of, and occupation with, the Torah, as
was stated in the passage in Sanh. which we cited above
that: "If there is a roval decrece, one must incur martyr-
dom rather than transgress even a minor percept;"
especially for their decree against Torah study, which
is "our lives and the length of our days, and we are
commanded to meditate upon them (the mitsvot] day and
night."43
See also what the Ran wrote in his novellae to
tractate Sanh. ibid.: "'"But if there is a royal decree,
one must incur martvrdom rather than transgress even a
minor percept,' the meaning is: whether in private or
public. The reason for this thing is that when the
nations of the world plan to make Israel neglect the
forah, we need to take a strong stand against them in
order that their plans will not be realized. It is
better that many Jews die rather than one letter of

lorah be nullified in a time when they want to eliminate



the Torah from Isracl altovether. 1f onc listens tao
them, even in greatest secrecy, the matter will become
public because thev will lind out that their decrees are
effective. Therefore, one should di¢ rather than
transaress,'" sce ibid,

We have a strong kal x‘luar.w.u:fJ in our case, where
the Nazis (may their names be blotted out) wanted to
destroy the Jewish people and their Torah both together;
to extinguish the light of the world (Torah) by their
bitter decree, in which they decreed that it jis forbidden
to gather assemhlies together in order to study the
Torah in synapogues and houses of study, Certainly,
in order '"to make their counsel ol no effect and

" Z ; 15 . :
frustrate their desicons,” the obligation rests upon those

who fear 6G-d) and are anxious to fulfill) the word of
the Lord, to vive their lives for the sanctity of Torah
study. May the portion of Hanina h. leradion he their
portion and the fate of the others who submitted to
martyrdom in public--the noblest martyrs who rejoiced
daily in fulfilling the commands, those who were murdered
by the Roman Impire. May he (R. lianina b. Teradion) live
together with them at the end of davs, and theyv should he
ready for life in the hereaflter.

ALl this 1s it the decree was that they should not
occupy thems=elves with Tarah. However, if gentiles de-
cree on the Jews that they cannot pour out their speech

and hearts in congregations to their Father who is in



heaven, and that they cannot gather in public in the
synagogues or houses of study to hear the cantor's
pravers--if they are obiigated to give up their lives
for this,lﬁ hehold we find that a decree like this was
issucd on Daniel, a beloved person. But, he did not
vield to this decree, and he gave his life for the sake
of prayver, even though he knew that they would throw hinm
in the lion's den for this, as it was stated in Dan.
o P

This 1s the language of the Hagiographa ibid. be-
ginning in verse 7: "Then these presidents and satraps
came hurriedly to the king, and thus said to him, King
Daryavesh, live torever. All the presidents of the
kingdom, the prefects and the satraps, the counscllors,
and the governors, have consulted together to establish
a roval decree, and to make a {irm decree, that whoever
makes petition of any G-d or man for thirty davs, save
of thee, O king, he shall be cust into the lion's den.
Now, O King, establish the decree, and sign the writing,
that it be not changed, according te the law of Maday and
Paras, which 1s unalterable. Wherefore, King Darviavesh
signced the writing and the decree. Now when Daniel came
to know that the writing was signed, he went into the
housc: (now he had windows open in his chambers) towards
Jerusalem, and he kneceled vpon his kpnees three times a

day and praved, and gave thanks before his G-d as he did
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aforetime).

See in the Talmud Ber. p. 3la: "R. Uiyya bh. Abba
said: a man should always pray in a house with windows,
as it says,'now his windows were open'".4T Thus we see
that rot only did Daniel not heed this decree, which the
government promulgated against prayer, but he was careful
in his prayers to pray in a house which had windows, and
he gave over his life to be killed so that they would
throw him in the lion's den, as it says ibid. in verse 17:
"Then the king commanded, and they brought Daniel, and
cast him into the lion's den. Now the king spoke and
said to Daniel: Thy G-d whom thou servest continually,

He will rescue thee."”

See in Malbim where the author raised a difficult
question in his commentary on the Book of Daniel saying:
"Why did Daniel give himself over to be killed for the
sake of prayer?-is it not written: "he shall live by

thcm.“48

According to the law, Danicl was not obliged

to submit to martyrdou excepu for (being forced to commit)
idolatry, incest and murder, and in particular he was
able to pray silently so that no man would notice it--

G-d wants the heart. From the wording of the Scripture,
behold, it is clear that he was not careful at all, If

he did not know that he risked his life, then what is the

meaning of what was written: "as he did aforetime", was

he not sinning by risking his life? And particularly




according to the opinion of Nabmonides, prayer is only a
Rabbinical institution, and the king did not at all intend
to make him transgress his religion. This being so, why
did he put himself in this danger?"

See also in the Book Me'ein Hahkhmah about the

mitsvot where he raises this objection, having Rambam's
opinion in mind, where the law is that he should transgress
and not be killed--he is not permitted to suffer martyrdom.
This being so, how did Daniel suffer martyrdom for praver,
which is a positive commandment?19 He answered that their
main intention was to make him transgress the law; see in
Ritba, Shab. 49,

Also in the resp. of Geonei Mizrah U'maarav,ch. 141,
he cites the resp. of Rav Sharira Gaon who discussed this
matter and wrote: "This matter was in a time of persecution.
Rabbah Bar Rav Yitshaq said: 'Even for a shoe-strap he must

50

submit to martyrdom.'" Thus it is cited likewise in the

Book Haminhag Halakhot Maariv, ch. 85. And see in the

Book Lmeq Sheilah of the Great Rabbi Naphtali Tsvi Yehudah
Berlin, may his name be for a blessing, with reference to
the Sheilatot, ch. 42, section 2.

However, in the resp. of the Radbaz part 4, ch. 1163,
he wrote: "That Daniel saw that his generation was sinful
and he wanted to make a fence (around the law) in order
that they would know the importance of praver--and there-

fore submitted to martyrdom for this; or one may say that
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from here there is proof for the opinien of those
who hold that because of 'exceptional piety' a man is
permitted to submit to martvrdom--and that 'exceptional

piety' is taught here in respect to Daniel." Also in

Sefer Hasidim of Rav Yehudah Hehasid, ch. 7806, lhe wrote

(about) an incident which happened to a hasid who was
praying and did not stop for the prince who passed before
him "that he may be strict with himself in prayver, cven
though he endangers his life, he does right, as Daniel
did even though the king decreed that he must not pray."
kFehold, we see from all this the high level of
the rung of prayver, and the value that a man is permitted
to endanger himself for praver and submit to martyrdom in
order to fulfill this mitsvah like Daniel did. (if he may
de so) even when it is not a time of persecution and
(evil) decrees,as we see from the words of the Radbaz and
R. Yechudah @ohasid. how much the more so (mayv he submit
to martyrdom) in a time¢ of persecution and (evil) decrees.
It is as Sharira Gaon wrote and it is as in the Book

Me'ein Hahkhmah,

How much the more so (may he submit to martyvrdom
in our case, where the basic intention of the wicked
Germans was to decree upon the Jews that they must neglect
the mitsvot of prayer, so that by this, the image of G-d
would depart from them, The time of decrees and per-

secution would not only affect the bodies and souls of




those imprisoned in the pghetto, but also their faith and
religion. For if their every intention was only directed
towards loss of body and soul, why then consequently did
they decree to close the houses of study and prayer with
their threats that anyvone who transgresses this order
forfeits his life. Likewise we saw that the cursed evil-
doers were precise to heap hard labor upon the Jews, with
incessed vigor and exceeding heaviness, only during the
days of Shabbat and holidays in order that they would
profane the holiness of the seventh day, His (G-d's)
holiness, and the holiness of the holidays by doing work--
so their faith in their Rock and Creator would be uprooted
from their hearts. And is not the uprooting of faith from
the heart like idol worship?--and the law concerning this

is to be killed and not to transpress.

However, to decide for others as a practical halakhah

that they are obligated to submit to martyrdom for Torah
and (public) prayer s certainly impossible. From Daniel
and his companions, Hananiah, Mishael and Azariah,who
delivered themselves for the sanctification of the Divine
Name, we can bring no proof., For in truth, concerning
them, we nced to inquire about the reason, as we find in
the Gemara, Pes. p. 53b, see ibid. where we read: "Come
and hear: This too did ThaddeusS] of Rome teach: What
[reason) did Hananiah, Mishael and Azariah see that they

delivered themselves, for the sanctification of the



(Divine) name, to the fiery furnace?" Rashi explains:
"what did they see (what was the reason) that they did
not interpret 'live by them'52 means 'not die by them,'"
see ibid. "They applied a kal \"homcr53 to themselves:
if frogs, which are not commanded concerning the sanctifi-
cation of the (Divine) name, yvet it is written of them,
"and they shall come up and go in thy house... and into
your ovens, and into your kneading troughs:"s"1 When are
the kneading troughs to be found near the oven? When the
oven is hor.55 We, who are commanded concerning the
sanctification of the name, how much the more 50."56 See
well ibid. in the Tosafot s.v. '"ma ra'u.“S?
It is clear from the words of Rashi, which we cited,
and the Tosafot, that from the standpoint of the law,
certainly they were not obligated to submit to martyrdom
on the strength of the interpretation of: "live by them"
meaning, '"not die by them." Therefore, the Gemara truly
asks with refercence to them: "what they saw" (what was the

reason), to submit to martyrdom,

However, the main reason of Daniel and his companions

was that reason which is made clear in the Ret Yosef, YD
ch. 157, in the name of the N'mukei Yosef that: "If he is
a yreat, pious, and a G-d fearing man, he is permitted to
sanctify the (Divine) name, even for a minor mitsvah.
(This is) so that the people should learn to love the Lord

and to fear Him with all their heart. 1Tt is like what

104
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Rambam wrote in the "lggeret Teiman" ibid.: "And this is
when a man performs one of the mitsvot and does not
intermingle with it any other reason except to love and
worship G-d (may He be exalted)--behold, he satisfies G-d
in public. Likewise when a great man keeps himsell from
matters which are ugly for mankind, even though they are
not ugly in his eyes, he sanctifies the Name." It seems
from this, that the main thrust (here) depends upon the
intention of the soul. Therefore, if he does not want

to transgress one of the mitsvot of G-d, and his intention
is to sanctify the Name of Heaven (G-d) with no other in-
tention, behold, he fulfilled by this the sanctification
of the (Divine) name. And if his intentions are not pure,
behold, he is guilty of death, as Rambam decided in Hil.
Yesodei Haterah S:1 which we cited above: "If he suffered
death rather than commit a transpgression, he himseif is
guilty of death."

Therefore, Rambam truly wrote in the "Iggeret Teiman":
"Anyone who is killed so that he does not have to acknowledge
the mission of that same man,58 one onlyv says about him that
he did what was upright and good; he has a great reward from
G-d, and his greatness is on the highest level: because he
delivered himself for the sanctification of the (Divine)
name, may his name be blessed. However, he who came to ask

us if he should be killed or if he should acknowledge, we

tell him that he should acknowledge and not be killed" etc

="
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see well ibid his pure wording,

It is clear from what has been stated above that
there is no cvontradiction at all between these words of
Rambam in the "lIggeret Teiman", which he raised up on
the banner of exalted praise of man: "He who is killed
so that he would not acknowledge the mission of that
same man", and between what he decided in c¢h. 5:1 of
Hil. Yesodei Hatorah: "That if he suffered death rather
than commit a transgression he himself is guilty of
death." (This is) since in the "lIggeret Teiman,'" Rambam
speaks in great precision about the man who has pure in-
tentions, and all his thoughts are exclusively directed
towards the sanctification of His name (may His name be
blessed and may lle be exalted), without intermingling with
it (this thought) a trace of any other thought. Certainly
a man like this is called holy, "since he did what was up-
right and good. He has a great reward from G-d, and
stands on the highest level hecanse he delivered himself
for the sanctification of the Name, may His name be
blessed." However, he who comes to ask us whether he should
be killed or transuress, concerning whom the law says:
"live by them" meaning, "that he should not die by them,"
certainly it is impossihle to fully comprechend his thoughts
to know whether his intentions are truly pure and clean,
and whether he has not intermingled therein a trace of other

thoughts. For this (type of man) who comes to ask us



according to law what to do, Rambam wrote in the "Iggeret
Teiman™ ibid.: "that we say to him that he should acknowledge
and not be killed. However, if his thoughts are truly not
pure and clean as required, and nevertheless dies and does
not commit this transgression, a person of thiz Kkind, is
guilty of death. This is like what Rambam wrote in 5:1 of
Yesodei Hatorah where he speaks about such a man: the con-
clusion is that the words of Rambam, in his halakhot and

in the"lggeret Teiman", are in complete agreement and there
is no contradiction at all.

Because of this in our case, I did not dare to decide
for this questioner that he should go and endanger himself,
and deliver himself for the sanctification of the Name
for the sake of Torah and public worship; for who knows
whether his thoughts are pure and clean, without suspicion
and reservation, until he will be (situated) on a level
the heighth of that of Daniel and his companions Hananiah,
Mishael, and Azariah, who delivered themselves for the
sanctification of the (Divine) Name even for a matter to
which the interpretation "live by them" meaning, "you
should not die by them," applies. However, on the other
hand, T have not forbidden him to do thusly, because of
what Rambam wrote in 5:1 of Hil. Yesodei MHatorah: '"That
behold, every Jew is holy and has a soul which is hewed
from the highest heavens, and from the highest levels;"

for from the standpoint of law, we must leave this matter
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to individual, personal decision according to the depth
of his feelings, the level of his love and fear of (G-d).
Certainly G-d, the all-merciful judge, will show him His
way--the way of life.

Therefore, certainly, one must give his life for
the (continued) existence of Torah and praver, and to do
so as did Daniel, a lovable man, who delivered his soul
and his body for the sake of prayer, despite (the fact
that) he knew that they would take him and cast him into
the lion's den. And this is how they acted, the Holy
Seed of the children of the living G-d, who continued to
act as was their custom from ancient days, to learn and
to pray in public. As Daniel ‘'prayed and gave thanks
before his G-d, as he did aforetime,'" likewise, they also
continued to praise G-d in the assemblies, and to fix
times for Torah (study) in public.sg

Also, on Rosh Hashanah of the 5703 (September 12,
1942) the Jews were not afraid that the Germans (may their
names be blotted out) would hear the sound of the Shofar
which they blew at the time of the prayers, to confound
the oppressive and destroving satan in their hehalf. Not
only did they gather in public to pray in the fixed places
of praver, but they even prayed in public in the ghetto
hospital on Rosh Hashanah, Those who initiated this action
were mainly the assimilated physicians, who did not heed

this decree in their rcadiness to deliver their souls for
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_ 60
the mitsvah of prayer.

I also continued my daily fixed lessons in public
despite this threatening decree. Not only this, but the
members of "Tiferet Ba?urim" refurbished Mr. Zinger's
building on 8 Kaklo Street. They plastered and repaired
it; installed electricity in it; and also made a hiding
place in order to be saved from the Germans. They did
not feel satisfied until they celebrated the hanukat
habayit ceremony (Eng. House-warming) at the time when
all the work of refurbishing of the building was com-
pleted, and they began to study in it their fixed lessons
and (listen to) the lectures which I gave them to uplift
their spirits and to strengthen and fortify them.

The words of our mouths were favorably received (may
His name be for a blessing) that we merited by the good
grace of Torah and prayers, to leave the valley of the
slaughter in the hour when the enemy "is bowed and fallen,
but we are riscen and stand upright."61 and to go from

darkness to light,

(Oshry. Vol 11, resp. 11)
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NOTES
1L Job 33:24.
2. Nu. 10:36.
3. Ps. 79:10.
4, "'"Council of Elders,' leaders of the Jewish

Community appointed by the Nazis to carry out their

directives." Irving R. Rosenbaum, The Holocaust &

Halakhah (New York: Ktav Publishing House, Inc., 1978),
p. 168, note 20. In administering the ghetto, these Nazi
appointed officials were required to: publicize German
orders and to ensure that they were carried out; to rep-
resent the ghetto populiation; to look out for their wel-
fare; to deliver work details and to provide the Na:zis
with lists of people for destruction in the gas chambers.

See Rabbi Dr. H. Zimmels: The Echo of The Holocaust in

Rabbinic Liteiature (New York: Ktav Publishing House, Inc.,

1977), p. 44.

Se Named after the verse in Prv. 20:29, 'tiferet bhahurim,'

"the glory of young men in their strength."

i M. Ber. 51a. The Talmud explains the meaning of
saying blessings over both good and evil as follows: Over

evil a blessing is said etc.--"How is this to be understood?--




111

For instance, if a freshet flooded his land. Although

it is (eventually) a good thing for him, because his land
is covered with alluvium and becomes more fertile, never-
theless for the time being it is evil." In other words,
some good comes out of all evil,

And Over Good etc.--"How can we understand this?--

If for instance he found something valuable. Although this
may (eventually) be bad for him, because if the king hears
of it he will take it from him, nevertheless for the time

being it is good." Soncino, Ber. 60a, p. 374.

7. cf. Lam. 3:26.

8. Ihid.., 3325,

9. Ps.. 147:11.

10. Ibid., 145:18.

11 Jer. 3kcl7:

12; cl. Prv. 6:114.

[ cf. Est. 4:11.

14, Synagogue attendant.

15, Shavarit Amidah. "Thou endowest man with knowledge,

and teachest mortal man understanding."
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16. Contrary to tihc Roman decree prohibiting it.
17. G-d will protect me. Reference to Deut 13:18.
18. See Rashi AZ, 17b. "Which he collected from the

members of the community to distribute to the poor for

the Purim feast (Scudat Purim)."

19, “The Roman officials in Caesarea where he lived and

died." Soncino, AI 18a, p. 92, note 3.

20. To submit to kiddush Hashem (lit. sanctification of

the (Divine) name, i.e., martyrdom. “Generally applied to
situations that call for martyrdom in times of persecutions..."”

Philip Birnbaum, A Book of Jewish Concents iNew York: Hebrew

Publishing Company, 1964), p. 536.

L Profanation of the divine name. (Heb. Hillul Hashem)
"Oppesite of Kiddush laShem, denotes defamation of the divine
name through an act performed in defiance of religious or

gthical prisciples.” 1bhid.. p. 214.

22 Levi 22Z2:332.
5. Ibid. 18:15.
24 . See Yoma 85a; Sanh. 7da; AL 27b and 34b. The negative

statement lo sheyamut bahem is derived from the positive

V'hai bahem under the principle of miklal hein atah shomeiah

lav. This principle stutes that from a positive statement
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one hears (can derivel a negative statement (except in
cases of idolatry, incest, murder, and if one is publically

made to transgress a law). See Ned. lda.

25; Since R, Haninah martyred himself{ for Torah study,
which is not included under Rambam's categories of idolatry,
incest, and murder, for which one is obligated to submit

to Kiddush Hashem.

26, Te Babylon from Palestine to transmit the teachings

of his Palestinian colleagues there.

27, Causing Jews to transgress their religion.

28. See note 26.

295, To transgress as the compellor instructs him.
30. The continuation of the passage states that ten

Jewish men constitute "public.”

31; "When religion itself is persecuted even the most
insignificant custom or habit must be defended at all costs,
having regard to the higher principle at stake. (The shoe
latchets worn by Jews were white, those worn by heathens

were black). Soncino, Sanh. 74b, note 6.

32. Hil. Yesodei Hatorah 5:1. "If he died for any of

the mitsvot rather than commit a transgression, he himself
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is guilty of causing his (own) death.

33. Heb. Mitsvot lo ta'aseh (Qid. 1:7 A commandment

to refrain from a certain action prohibited by the Torah,
eg. "Thou shalt not murder" (Ex 20:13). The Sages enumerated

365 negative commandments in total (Mak. 23b).

34, Heb. Mitsvot Aseh (ibid., Qid.). A commandment to

perform and fulfill a specific action, eg. "Honor thy
father and thy mother (Ex. 20:13). The Sages enumerated

248 positive commandments in total (Ibid., Mak.).

55, Which is a positive commandment. However, Ran argued
that one is not obliged to submit to martyrdom for

mitsvot aseh, and that the provision of "be killed rather

than transgress'" does not apply.

36. Sanh. 13b-14a. (See Soncino) Cannot one man alone
ordain? Did not Rab Judah say in Rab's name: 'May this man
indeed be remembered for blessing--his name is R. Judah b.
Baba: were it not for him, the laws of Kenas would have
been forgotten in Israel.' Forgotten? Then they could
have been learned. But these laws might have heen
abolished; because once the wicked Government, (as an act
of religious persecution), decreed that whoever performed
an ordination should be put to death, and whoever received

ordination should be put to death, the city in which the
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ordination took placc demolished, and the boundaries wherein
it had been performed, uprooted. What did R. Judah b. Baba
do? He went and sat between two great mountains, (that lay)
between two large cities; between the Sabbath boundaries

of the cities of Usha and Shefaram and there ordained five
elders; viz.,, R, Meir, R. Judah, R. Simecon, R. Jose and

R. Eliezer b, Shamua, R. Awia adds also R. Nehemia in the
list. As soon as their enemies discovered them he (R.J.b.B)
urged them: 'My children, flee.' They said to him, 'What
will become of thee, Rabbi?' 'I1 lie before them like a
stone which none (is concerned to) overturn, he replied.
[t was said that the enemy did not stir from the spot until
they had driven three hundred iron spear-heads into his
body, making it like a sieve. With R. Judah b, Baba were

in fact some others, but in honour to him, they were not

mentioned.

Mekhilta, Yitro. See also Sefer Hahinukh, 296.

38. It is the view of Qesecf Mishneh that Rambam
apparently holds that one is obligated to submit to

martyrdom in the case of all types of commandments.

39. Shab. 49a; Shab, 130a. "Why is he called the 'man-
of-the-wings?' Because the wicked State (Rome) once pro-
claimed a decree against Israel that whoever donned tefilin

should have his brain pierced through, yet Elisha put them
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on and went into the streets. A quaestor saw him: he fled
before him, he (Elisha) removed them from his head and
held them in his hand,'what is that in your hand?' he
demanded. 'The wings of a dove', was his reply. He
stretched out his hand and the wings of a dove were
found therein. Hence he is called 'Elisha-the-man-of-the-
wings.' And why did he tell him the wings of a dove
rather than of other birds? Because the congregation of
Israel is likened to a dove, as it is said: 'as the wings
of a dove covered with silver, and her pinions with
vellow gold.' (Ps. 68:14): just as a dove is protected
by its wings, so with the Israclites, their precepts

protect them." Soncino, Ibid.

40. The verse continues: '"not to don tefilin, rather
he replied to what they asked him: 'what is in your hand?'-
-and said: 'the wings of a dove.''" See Qesef Mishneh, Hil.
Yesodei Hatorah 5:1.

This is a different case altosether and does not

pertain to martyrdom for Elisha just showed wings.

41, M. Her. 5:1. "The M. mentions ancient llasidin
of the Hasmonean period who observed the divine command-
ments most meticulously. They are described as fore-
runncers of the Pharisves. During the Maccabean struggle

they suffered martyrdom rather than break the Sabbath.
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Philip Birnbaum, A Pook of Jewish Concepts (New York:

Hebrew Publishing Company, 1964), p. 231,

2. See note 37.
435. Ahavat Olam evening praver for Shabbat and festivals.,
4. An a minori argument. If Jews were obliged to suffer

martyrdom in former times,as is evidenced by the passages
in Sanh. 74b and Rambam's Hil. Yesodei Hatorah, 5:1-4,
how much the more so should we suffer martyrdom rather
than transgress in this time of Nazi persecution and

destruction of Jews.

45. See Elohai N'tsor, the private meditation of Mar,

son of Rabina, a famous rabbi of the fourth century,

d6. Martyrdom for the sake of prayver.

47. Dan. &322,

18, See note 23,

49, See note 34.

50. See note 3l.

al. "A man of Rome"; also called "a man of [ists" (a

powerful man).

52. See note 23.
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S An a minori argument.
54. Ex» 728,
5% And nevertheless, since they were commanded by

G-d to oppress Epgypt they entered into the burning ovens.

50, Should we give our lives for KRiddush Hashem, and

even enter, for this principle, into a burning furnace,

57. Hananiah, Mishael, and Azariah were not asked to
worship idols, according to the Tosafot. It was simply
a matter of honor to Nebuchadnez:zer that they had to bow
down to his statue. Thus, they were not obliged to

sacrifice their lives.

59. "Sometimes lives were risked for other purposes.”
“Once I saw an 55 officer approaching our block... He
orderced a bhoy of fonrteen dowi [rom the shelfl and started
whipping him... There was nothing unusual about that,
but this boy did not shout nor c¢ry nor moan., We counted
the lashes. He got twenty, thirty, but did not utter a
word. We had pever seen anvthing like it. After forty
lashes the 5SS man turned the boy round and hit him on
the face, the legs-- but still he was silent. After

fifty lashes the beating was over. We helped the boy




get up and inquired what he had done and why he had been
whipped. He said: 'It was all worthwhile; I smuggled

out some prayer books to my friends, so they could pray."
Gideon Hausner, Justice in Jerusalem (New York: Schocken

Books, Inc., 1968), p. 189.

60. "The reaction of the Jews of Kovno to the Nazi pro-
hibition of prayer is described by Leib Garfunkel, Kovno

Hayehudit Behurbanah, p. 133. "To the credit of the

religious Je;s of the ghetto, it should be noted that but

a short time after the decree was issued, they gathered
their strength and opened the closed synagogues once again.
They prayed publically, studied mishnayot and gemara, pay-
ing no heed to the dangers this invelved. 1[It is worthwhile
mentioning one episode that took place in the ghetto. That
vear, as in the prior one, various minvonim were organized
for praver on the High Holy Days. One of these was in the
hospital. On Yom Kipper in the middle of musaf.... word

spread that two officers ol the German Stadt--Kommisariat

had entered the ghetto and were headed in the direction of
the hospital. Exactly as in the days of the inquisition

in Spain, they obliterated in a matter of moments all the
evidence of the 'great crime.' They concealed the ark,
extinguished the candles, hid the Mahzorim; the worshippers
also hid in one of the hospital rooms. The two Germans
walked around the hospital for a short while, and after

finding nothing suspicious, left the building. After they
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left, everything was put back in place, and they continued
the musaf service to its end.'" See Irving Rosenbaum (New

York: Ktav Publishing House, Inc., 1976), p. 165, note 11.

61. Ps. 20:9.



Responsum 9

Whether It Is Permitted To Open The Grave Of The One Who
Was Killed In Order To Retrieve Money Of Others Which Was

Hidden In His Clothing?

Question: 1 was asked by my friend R.Mordekhai Yafo, may
his blood be avenged, a question which this threatening time
caused; it was in connection with the distress of famine.l
which is impossible to describe, from which those imprisoned
in the ghetto suffered. The situation grew worse from day
to day. Those imprisoned in the ghetto sold the clothes off
their backs and their last remaining belongings, in order to
receive in return a portion of bread. Unfortunately, the
ghetto was not lacking of sellers, but where were the buvers
to be found?!

The ghetto was totally enclosed and no one could enter
or exit, and (for) the unfortunate Jews who were found
therein, the situation for evervone was ¢qual--everyone
of them wanted bread, and there was none. LELveryone of
them was ready to sell his last remaining possession which
wias not yet plundered by the cursed evildoers (may their
names be blotted out); however, no Jews were to be found
who were ready to buy these things, for evervone without
exception was impoverished, and down to their last crust
of bread. There was almost no contact with the gentiles,

because the Germans issued a severe prohibition

121
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upon them forbidding them from entering the ghetto, like
they issued on the Jews prohibiting them from leaving it.
All who transgressed their order, forfeited his 1ife.3

However, there was partial relief for those who
wished to sell their belongings, seeing that the
Germans were taking out daily a certain number of Jews
from the ghetto for forced labor, and at nightfall these
workers would return. And there, in their being outside
the walls of the ghetto, the forced laborers sometimes
succeeded in coming into contact with gentiles in secret,
in order that the German eve would not look upon them, and
in order that the Jews could have business and barter
relations with them (the gentiles).

By means of these forced laborers, a few Jews
succeeded in giving over the remainder of their jewelry,
which was still left to them, to be sold to the gentiles,
for example: gold coins, rings, bracelets, precious stones
and pearls; for it was impossible for the forced laborers
to bring largei articles out from the ghetto on their way
to work, because the Germans would search their clothes
on (both) their coming to, and returning f{rom work. It
was possible for the forced laborers to bring out in secret
only small objects like gold jewelry and precious stones,
so that the Germans would not notice, since they were in
mortal danger.

Of course, the torced iaborers who transferred these




objects also received their portion from the owners of the
objects. The exchanged goods (food) served as sustenance
for both the Jewish seller (of the jewelry), and the
Jewish forced laborer--by whose action as a middle-man

the object was sold to the gentiles.

Behold, the incident occurred where a Jew gave one
of the forced laborers a precious stone so that he could
sell it to a gentile, being that he was outside the
ghetto. This forced laborer, in his desire to slip away
from his place of work in order to come into contact
with the gentiles so that they could buy from him this
gem, was compelled to remove the vellow "Star of David“4
from his sleeve, which the Jews were forced to wear as a
sign of disgrace and as a sign of recognition that they
were Jews: because in no other way would they be allowed
to come in contact with the gentiles, since the Germans
would not let a Jew walk alone outside the ghetto walls
without the accompaniment of German guards.

And since, according to the German order, it was
forbidden for the Jews, in their being outside the walls
of the ghetto, to walk on the sidewalk as is the way of
free men, rather it was encumbent upon them to walk in
the middle of the street with their German guards like
prisoners--this forced laborer was also compelled to walk
on the sidewalk in order to conceal his identity from the

eye of the Germans, so that they would not suspect that
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he is a Jew.

While he was walking on the sidewalk, the Germans
saw that he was a Jew and kiiled him by shooting as a
punishment for transgressing their order which forbade
Jews to leave the ghetto, and (as a punishment) for the
final sin: for he made the situation more serious in that
he dared to walk on the sidewalk which was designated
only for men of rank--the Germans and their flock--the
gentiles--who became leaders because they oppressed the
Jews; as the sages said: "Whoever oppresses the Jews
becomes a leader (of the non-Jews)."5

After the murderers killed this Jewish person, they
brought him to the ghetto and gave him over to the Jews
"to serve as a sign to the rebels,"h so that they would
listen and see, and not dare to do like this "evil" deed
of going out from between the walls of the ghetto, and
moreover, (not) to walk on the sidewalk as free men.

The Jews of the ghetto buried this holy one with

-

his c]othcs,: according to the law pertaining to a
murdered person. Onply afterwards Jdid the matter of the
precious stone, which was sown in his clothing, become
known. Since the owner of the stone demanded what was
his in sayving: "by sciling this stonc he hoped to save
his life and the life of his family who were dying from
starvation'"; 1 was asked whether it is permitted to open

the grave of this murdered person to retrieve from his
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clothing this stone, and to give it to its' owner so that
he could sustain by it "his children crying out to their

g
father for bread?"

Answer: In tractate BB, p. 154a, we read: "It once
happened at Bene-Berak that a person soid his father's
estate, and died. The members of the family, thereupon,
protested (that) he was a minor at the time of (his)
death.9 They camelo (to) R. Akiba and asked whether the
hody might be e.\'amined.ll He replied to them: 'You are
not permitted to desecrate him'; and furthermore, (the)
signs (of puberty) may undergo a change after death.“lz
See ibid. where they conclude concerning this case in
Gemara on p.(154b): "Do you think, (replied R. Lakish),
that the property was in thc possession of the members

of the family and that the buyers came to protest? (This
wias not the case) The property was in the possession of
the buyers, and the members of the family came and pro-
tested. Logical reasoning also (supports) this (view).
Since when he said to them: 'You are not permitted to
desecrate him', they remained silent. It is all right

if you would say (that) the members of the family pro-
tested, for one can well understand why theyv remained
silent;13 if however, vou assume (that) the buyers pro-
tested, why (may it be asked) did they remain silent?

They should have replied to him: 'We gave him money; let
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5
him be desecruted!'l4 1f this is the reason1 we would not

have cited the case; for this is what he (R. Akiba) really
said to them:l6 first, because you are not permitted to
desecrate the body; and the second reason in case you
might say: 'He took (our) money, let him be desecrated':
(this argument does not hold because) the signs f(of
puberty) may change after death.l?

In the Tosafot ibid., s.v. "zuzei yehavinan linvul

v'linvul" they wrote: "But heirs are not permitted to
desecrate him for the sake of the inheritance, because
they gave nothing (to the man to retrieve), and further-
more, since he is a relative."” The implication of this
passage according to the interpretation of the Tosafot
is that if the matter pertains to othersls—-for instance
if we say: "that the property is the presumptive right
of the meﬁbers of the family and that the buyers cOme and
make a claim (to this property) " we may say from the
standpoint of the law just the opposite: let him be
desecrated, since the buyers gave him money, and if they
do not desecrate him by examinating him it wiil cause them
monetary loss. Only because we say the signs (of puberty)
may change after death, are they not permitted to do
20

thusly.

This being so in our case, where the matter concerns
others, certainly at first sight, we must permit the man

who gave him the precious stone to open the grave of the
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murdered one, since this man -- the owner of the
(precious) stone -- could say: "I gave you a precious
stone, 'let him be desecrated,' as they said in the
Gemara.

Behold in the Sh. Ar., YD 363:7, the author
decided: "It is forbidden to open the grave after the 1id
of the coffin was closed, even if the heirs protest that
it be opened in order to examine whether he produced two
(pubic) hairs."ZI The implication of the author's words
is: that before the 1id of the cof{in is closed, one is
permitted to open the grave, even if only because of the
protestation of the heirs, and before the closing of the
coffin, there is no desecration. This is the inference
in the Bet Hillel22 which was printed on the margin of YD,
see ibid. However, he is surprised about this, that it
is satisfactory (to open the grave) because of the reason
(i.e. prohibition of) 'desecration of the dead'. One can
say, that before the coffin is closed--there is no
desecratinn, hewever, (this 1s not really so) because of
the reason that 'the signs (of puberty) may change after
death.'23 "Generally, there is no time limit to the
mattcrzd because the signs (of puberty) may change
immediately after death, For were it notr so (as you have

just said), they would have given their words to different
25

measures, "~ for certainly immediately afrer death the

signs (of puberty) may change,'" see ibid. in Bet Hillei.



Also in the Hakhmat Adam, ch. 158:11, he decided
thusly, see ibid. where the author wrote: "It is for-
bidden to open up the grave after it is closed, even if
the heirs protest that it be opened, for instance: if he
sold or gave away something,26 and they want to examine
(him) whether he had produced two hairs, it is forbidden.
In Sefer Hasidim ch. 451, and in ch. 730, the author
wrote: '"When there is a pestilence in the city, it is
permitted to open the grave to examine the dead--since
perhaps someonc swallowed a piece of clothing which causes
danger27. or his hands and fingers were not properly
straightened out;28 and this is because of (the principle

29
of ) 'piquah nefesh' that one can do this (open the

grave) to the dead. It seems to me that not only when
there is a pestilence, rather if they knew that his hands
and [ingers were not properly straightened out, it is
permitted to open the grave. Furthermore it appears to
me that (this is) only from the time when the grave is
closed, that is: that soil has alrcad; been placed on the
1id of the coffin; but as long as soil has not been placed
on it, it is permitted to open it, even for other reasons,
which is not as it is written in ch. 408."°"

We find that the lTakhmat Adam truly holds that the
halakhah is: that before the closing of the grave, it is
permitted to open the grave; before the closing of the

grave, there is no desecration. Moreover, the author adds

128
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"That even after they have placed the 1id on the coffin
(there is no desecration). Nevertheless, as long as
they did not place soil on top of the 1id (of the coffin),
it is permitted open the grave; for closing of the grave
is not simply placing the 1id on the coffin alone, but
the putting of soil on top of the lid. As long as soil
has not been placed (on the 1id) this is not (considered

as) closing of the 1id (of the coffin)."

According to his opinion (author of Hakhmat Adam)
in which he permits the opening of the grave before the
1id is closed, it is apparent that seemingly we have to
sav that he holds that the signs (of puberty) may change
only after closing of the grave, and not immediately
after death; this is not like the meaning of the Bet
Il1illel mentioned abm-e.31 For if this is not so, it is
still difficult, since the Hakhmat Adam should have pro-
hibited the opening of thie grave for the reason: that
(the) signs (of puberty) may change after death. Like-
wise, it is rcally necessary to speak according to the
understanding of the wording of the Sh. Ar. in VD,
mentioned above, The matter requires further study, for
the astonishment (criticism) of the Bet Hi]lels; is very
weighty. When, because of some reason the closing of the

1id (of the coffin) is delaved for some time, is it really

so that in such a case, that (the) signs (of puberty) may
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change? Even if we assume that the signs (of puberty)
may not change immediately after death, rather some period
of time after death, nevertheless, how is this connected
to the closing of the 1id?--is it not more reasonable to
ascribe the matter of 'change of the signs' (of puberty)
to some definite period of time which has passed after
death?! Since we have no such definite time period,
certainly we must not allow different interpretations in
respect to varying time periods, rather we must prohibit
the opening of the grave, even after death, for this
reason: that (the) signs (of puberty) may change
immediately after death.

However, where the case is to open the grave not in
order to examine whether the deceased was an adult or a
minor, as is the case in tractate BE, rather for another
reason, for instance those things which were mentioned in
@akhmat Adam,33 it is possible that the Bet Hillel agree
that it is permitted to open the grave before the 1lid
of the coffin is closed, because before the 1id is
closed, there is no desecration (of the dead).

Behold, in the Yer. MQ ch. 3, Hal. 4,°" it is stated:
"R. Yehoshua of Sikhnin said in the name of R. Levi: all
three davs (after death) the soul hovers over the body
thinking that it will return to the body. However, when
it sees that the glow (color of the face) has changed,

it leaves the body and goes away, for after three days,



there are cracks on his face," see ibid. The clear mean-
ing of the words of the Yer. is that any fear of
desecration (of the dead) pertains only after three days,
since from then (on) the glow of his face changes; how-
ever, there is absolutely nothing to worry about corncern-
ing desecrating the grave within these three days of its
burial. For during all the three days, behold, the face
of the deceased does not change, so what fear of
desecrating do we have here?!

I truly saw that the author of the book Leqet Yosher

testified in the name of this teacher, author of Terumat
Hadeshen, in part 11, p. 87, in the case of a dead person
who, for some reason, was buried without heing dressed

in his talit; he permitted the grave to be opened for
nim on the day he was buried in order to dress him in his
talit. According to the words of the Yer. mentioned
above: certainly we must permit it, not just on the day
on which he was buried, but during the three days after
his burial, because during this period there is no
desecration (of the dead).

Also in the resp. of Shav Yaakov, ch. 64, 1 saw that
he responded in the case of a virgin where they forgot to
remove from her, before burial, the earrings which were in
her ears. See i1bid., where they permitted the grave to
be opened and (for them) to remove the earrings, even

though she was buried the dav before this; for in this
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manner there is no desecration. Also in consonance with
this resp. we have to say that the case was as so--that
in the same way, he permitted the opening of the grave
within three days of her burial on the authority of the
Yer. mentioned above.

According to the words of the Yer., it is necessary
to explain that case in BB p. 154, which we cited above,
where R, Akiba said to them: "You are not permitted to
desecrate him." Certainly he speaks (about a case where)
the heirs would want to open his grave after three days
of his buriai; then truly there is no fear of desecration
of the dead, for after three days certainly his face
changes, and there is here a case of desecration if they
open the grave and see the deceased in his disgrace--
when the glow of his face is different from what it was.

According to this, in our case, aside from that which
we concluded to permit because 'the matter concerned
others'--the owner of the (precious) stone can certainly
sav: "'let him be desecrated', but return to me the
precious stone," as they said ibid in BB, and as | wrote
above. Behold, we have according to what was said
another reason to permit it, for in our case, it 1s a
fact that the owner of the precious stone demanded
immediately after the burial that the grave be opened,
in order to remove the (precious) stone {rom his clothes;

within three davs of his burial, behold there is no fear
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of desecration according to the words of the Yer. mentioned
above. This being so, certainly we must permit the open-
ing of the grave in our case.

In addition to these two reasons which permit it we
can add a third reason to permit this, for behold accord-
ing to the words of the Uakhmat Adam which we cited above
who wrote: "That when there is a pestilence in the city,
it is permitted to open the grave to examine the dead,
since perhaps someone swallowed a piece of clothing which
causcs danger, or, his hands and fingers were not
properly straightened out; for every matter which involves

‘piquah nefesh', one can do this>> to the dead. This

being so, in our case, according to this it is permitted
to open the grave, for there is no 'piquay nefesh' more
important than this--because this (precious) stone is
something with which its owner can sustain the life of
his family, who are starving for bread and wrapped in
pangs of hunger in a time of distress like this; and they
have nothing with which to keep their souls alive. For
this (reason), certainly it is permitted to open the grave
and to remove this stone from the clothes of the deceased,
so that it (the stone) will serve them as sustenance and
keep them alive.

Also in the Arukh Hashul?an. ch. 363, note 8, | saw
that he decided: "To sum up, (for) anything done for the

fulfillment of a mitsvaﬂab or (to prevent) a monetary
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loss to others, there is no fear of opening the grave,
see ibid.

Also in the resp. of Maharsham, part 11, ch, 112,

1 saw that he wrote: "There was an incident where six
people were killed and embalmed by order of the gevernment,
and buried without their clothes which were on them at the
time of the killing; for at the time of embalming, their
clothes were stripped from them, and they forgot to bury
the clothes with them. || was asked whether it is per-
mitted to open their graves the day afterwards, in order
to place their clothes with them. See ibid. where he
answered as a matter of course; it is permitted to open
their graves since the matter was done for 'the honor of
the dead.'

In our case behold, there is also honor to the dead
in the opening of the graves, because there is no greater
honor than this for the dead that this stone be returned
to its owner, so that it should not be said about him
(the dead person) that he took the money of others to his
grave.

The result is that by opening the grave in our case,
he bestowed lovingkindness on the living and the dead,
for by means of opening the grave and removing the stone
from the clothes of the deceased, they fulfill the mitsvah

of 'piquah nefesh,' and also cause pleasure and honor to

the deceased. The opening of the grave is for the 'ful-



fillment of a mitsvah,' and for the 'needs of the dead'
at the same time. This being so, certainly it is per-
mitted to open the grave. For behold, in the Arukh
Hahsulhan it is permitted to open the grave either for
the 'neceds of the dead' or the 'fulfillment of a
mitsvah', and it is as we cited his words above. This
being so, all the more so (in a case where these) two
(reasons) come together--for the 'needs of the dead',
and also for the 'fulfillment of a mitsvah'--thatr it is
permitted to open the grave.

However, at first sight all this seems to be in-
sufficient; for there is an additional reason because
of which we should prohibit the opening of the grave,
and it is from the reason of '"trembling because of the
judqemcnt:"37 like we find with Samuel who said to Saul
the king: "Why has thou disturbed me, to bring me up?--
see in I Sam., ch. 28:15. The saving of the sages is
well-known: that Samuel the prophet was afraid of
"trembling because of the judgement' when Saul the king
brought him up by a witch, because he thought that they
were bringing him up to take him to the Heavenly Court.
This being so, should we not {orhid the opening of the
grave, apart from the rcason of 'desecrating the dead,'
rather also bhecause of the reason of 'trembling because
of the judgement'?--for the deceased will think that

they are going to bring him to court.



Likewise, 1 saw in the book Avnei Zikharon, ch. 93,

where he was asked concerning the matter of an eighteen
month old infant--where they forget to pour nine kabin
of water over him38 in order to purify him--whether it
was necessary to open the grave to purify him? See
ibid. where he replied: "That so long as he is not
buried, the (principle of) 'trembling because of the
judgement' does not apply; certainly if they forgot to
purify him according to the law, he must be purified

a second time. However, after he has been buried, the
grave must not be opened because of tllis."3~ In the
resp. of Bet David it is written likewise in ch. 196:
"Seeing that the custom of nine kabin is not mentioned
in the Sh. Ar., even though this custom was widespread
throughout all cf Israel, the grave must not be opened
because this would disgrace the dead."

See also in the Pitpei Teshuvah YD ch. 363, note 7,
where the author wrote: 'It is forbidden to open the
grave': 'sce at the end of the resp. of Havot Yair who
quotes the resp. of the great R. David Oppenheim, p. 247,
where he wrote in the name of our rabbi and teacher
Gershon from Mets concerning two dead people who were
buried, and they forgot to put on each of them one piece
of clothing that is customary as part of the shrouds;lo
one of the dead was alrcady older than twenty, and the

other was less than twentv, and he (R, Gershon of Mets)



ordered the opening of the grave of the vounger one in
order to wrap him in what was missing from the shrouds,
because with respect to a younger person (minor) (the
principle of) "trembling before the judgement" does not
apply. However, for the older one (adult)--one must
not open his grave because fear of "trembling before the
judgement” applies, as Sammuel said: "Why has thou dis-
turbed me?" He (R. Oppenheim), may his name be for a
blessing, raised an objiection against him (R. Gershon
from Mets) from the Talmud, BB, p. 155, see ibid.; see
in the resp. of ﬂakham Tsvi, question 47; and see in
the resp. of Knesset Ye@e:kcl, question 44, what the
author wrote concerning this: "That our rabbi and
teacher Gershon (from Mets), may his memory be for a
blessing, decided properly without any doubt,”" see ibid,
Behold, we have it explicitly that the opening of the
grave (of an adult) must be prohihited because of the
reason of fear of "trembling because of the judgement.'
However, immediately afterwards, the Pithei
Teshuvah add an answer writing: "Sce in the resp. of
Shivat Tsion, chs. b4, 05 and 66, concerning a slain
person who was found, and the shape of his face was
unrecognizable; amongst the clothes and letters, it
became apparent that he had a wife when he left home--
already half a vear ago. He was buried, and afterwards

the wife came and said that her husband had clear marks



(of identification) on his body, (and asked) whether it
was permitted to open the grave to see the marks in

order to release her from the chains of being an
apunah.41 The opinions of the great R. Eliezer Flekeless
was to permit it; for behold, even buyers are able to
say: '"'we gave him money, let him be disgraced," unless
(one accepts the) reason that '(the) signs (of puberty)
may change', as explained in Tractate BB, p. 154. This
being so, this woman, so she will not be an agunah all
the days of her life, could say: "What do 1 care whether
he is disgraced?--these marks (which T know about) never
change!" And especially: ""that this is also for his
honor, since his sons could mourn and say Kaddish."42
The rabbi, the author (of Shivat Tsion), may G-d preserve
and redeem him, disagrees with him (Flekeless), and con-
cludes that it is forbidden. R. Flekeless retracted

his view43 and agrees with his (author of Shivat Tsion)
words from the reason that there,44 (the identity of]

the slain person is kinown for certain, rather they had
doubts whether he was a minor; however in our caseds--
perhaps he is someone else and the disgrace is for no
compelling reason--certainly we must not permit it, see
ibid, Again I saw in the resp. of Lnesset Yehezkel,
section Even Haezer, question 46, s.v. "Omnam", from

there he wrote: "That it is definitely permitted to open

the grave to see him in order to release his wife, and



it should not be forbidden (ts exhume the body) for the
reason of: "Why hast thou disturbed me?" Since it is
permitted to open the grave (to remove the body, in
order to) bury a person in his own cemetery plot, how
much to more so is it permitted to release his wife,
see ibid. However, his proof is not convincing," this
is the wording of the Pithei Teshuvah.

What can be concluded from the words of the Pithei
Teshuvah is, that according to the opinion of the knesset
Yehezkel, it should not be forbidden to open the grave
from the reason of "trembling before the judgement" where
the grave is opened in order to release his wife even
though it is possible that he is 'someone else' and that
the disgracing was done for no acceptable reason. Accord-
ing to the rrcason of the Anessect Yehezkel, it is
necessary to say that the author holds that since
eventually it is pessible that, by opening of the grave,
the matter concerning whether he is her hushand or not
will be clarified; the matter is considered as being
necessary for (the fulfillment of) a mitsvah, for which

it is permitted to open the prave because of this, and as

X 3 16
it was decided in the Arukh Hashulhan which I cited above

Nevertheless, according to what we concluded above4',
that where the matter concerns "loss of others," those
others can say: "let him be desecrated," as it was stated

in BB, p. 154. The sazme holds true: for the "fulfillment
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of a mitsvah," '"honoring the dead,"” and likewise where

it is for "piquah nefesh" that it is permitted to open

the grave, and there is no fear of desecrating the dead.
This being so, the same applies that one should not
fear: "why am I causing 'trembling before judgement'"
here in our case where these reasons are present. It
is like our ¢reat rabbi and teacher Eliezer Flekeless
cited as it was stated in the Pithei Teshuvah which we
cited. Even though he retracted his permission, this
was for other reasons, i.e.: because in his case, behold
one must worry lest he is 'someone else' and the
desecration was in vain, as is explained in the Pit@ei
Teshuvah ibid. But in our case, where there is no doubt
that perhaps he is 'another dead person', certainly we
must decide to permit it. (In a case) like this,
certainly our great rabbi and teacher Eliezer Flekeless
would not retract his permission, and especially since
the opinion of the Zreat Baal Knesset Yehezkel is to
permit it, even (in a casc) where there is fear lest he
is 'another dead person;' according to what we cited
from the words of the Pitbei Teshuvah, this being so,
how much the more so in our case.

In the Birkhei Yosef, ch., 363, | also saw that the
author wrote concerning the case of an incident where the
gentiles dug up the bodies of the dead of Israel (dead

Jews) and stripped them naked; see ibid. where he permits



the opening of the graves of the dead who died within a
months' time (in order) to dress them and to bury them
as is proper. 1 also saw in the book Shevut Yaakov,
part TI, ch 103, where the author concluded that the
essence of th2 prohibition of opening the grave is be-
cause of 'desecration of the dead'; the rcason of
'trembling because of fear of the judgement' is nothing
other than a sub-question of the prohibition of opening
the grave. Nevertheless, he permits the opening of the
graves of Jews to see whether there are shrouds on the
deceased.

Behold the truth in the book Arbah Turei Even,
ch. 8, where he disagrees with the Shevut Yaakov and
holds that no grave is to be opened, see ibid. Likewise
in B'ar Hetev, ch. 352, note 1, it is cited ibid.:
"That if they forget to dress (the dead in) any par-
ticular article of his clothing (e.g. the shrouds), they
should put it (this article of ciothing) on the coffin."
The meaning of his words is that the grave should not be

opened for this (purpose). See in the resp. Hakham Tsvi,

ch. 47, and likewise in the book Havalim Bene'i'mim, part
ch. 72, see ibid. where the author wrote that in ch. 363
there is no permission for that, to open the grave be-

cause of "the wearing of the shrouds.'" See also in the

book Agudat Azov, ch. 26; in the book Knesset Yehezkel,

section Even Haezer, ch. 46; in the book Shivat Tsion,




142

chs. 64 and 65; in Shoal U'mashiv, part I, ch. 231; and
in the resp. of Ktav Sofer, YD, ch, 174, see ibid.

At any rate, in our case, according to my humble
opinion, we have a matter with certain "piquah nefesh”, and
it is permitted to open the grave for all the difierent
reasons permitting it which I cited above. All these
great Tabbis which we c¢ited and are lenient, are
authoritative in a time of great need as in our case,

And what [ saw in the book Binvan Tsion Hahadashort,

¢h. 17, which discussed the case of a dead person who

was buried with his clothes. After the bhurial it became
known that there was money in his clothes, and the children
of the deceased were poor; whether it is permitted to open
the grave in order to remove the money for the sake of sus-
taining the souls of his poor children? See ibid. where
his opinion is to prohibit it based on that same passage

in BB which we cited above, p. 154, and from what the
Tosafot wrote ibid.: "But heirs are not permitted to
desecrate him for the sake of the inheritance because they
gave nothing, furthermore he is their relative," as we
cited above. This is also only in his case, where the
matter of this money found in the clothes of the deceased
pertains only to the heirs; but in our case, where the
precious stone found in the clothes of the deceased be-
longs to others, certainly also the author of the book

Binvan Tsion Hahadashot, would not forbid the grave to
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be opened. For behold, others do not care if he is
desecrated and they say: "as for us, our stone was with
him, 'let him be desecrated,'" as is stated in the case
in BB, and the matter is obvious.

Likewise 1 decided the practical halakhah that they
should open the grave, remove the (precious) stone from
the clothes of the deceased, and return it to its owner.
May our good Lord grant us atonement, and render the
recompense of vengeance on our persecutors, enemies, and
those who ostracize us. May He gather the congregation

of Yeshurun from amongst the nations, and '"restore to

b

t its judges as at the first, and its counselors as at

48
the beginning," speedily in our day, amen.

(Oshry. Veol. 11, resp. 12)
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NOTES

1 Lucy S. Dawidowicz in her book: The War Against

The Jews (New York: Bantam Books, 4th Printing, Sept.,
1978), pp. 282ff, explains that it was deliberate
German policy to starve the Jews, and on November 4,
1941, the German occupation authorities ordered that
Jews were to receive half the weekly maximum food
rations.

Leib Garfunkel in The Destruction Of Kovno's

Jewry (Israel: Yad Vashem, 1959), pp. 10iff. details

the starvation conditions which existed in the Kovno
Ghetto at the time. The prisoners of the ghetto, he
relates, received only one-third the minimum number of
calories reauired for normal survival, and this was
decreased to much less during the period of the "aktions"

beginning in November, 194i.

2. See ibid., and also Paliukov, llarvest of Hate,

pp. 38, 40, 87.

3. Garfunkel ibid., pp. 101-2, relates an incident
which took place on Rosh Hashanah of September Z2, 1941.
At this time two Jews were shot for buying a bag of

potatoes at the market, even though they had entreated



the guards, accompanying them from their place of work
to the ghetto, to let them stop a few minutes at the

market.

4. See H.J. Zimmels, The Echo of The Holocaust In

Rabbinic Literature (New York: Ktav Publishing House, Inc.,

1977), pp. 124-5, note 348. See also, Raul Hilberg,

Documents of Destruction (W.H. Allen, Essex Street,

London, 1972), p. 19 (top) where he explains that the
Yellow Star of David (or Judenstern) had to be worn by

Jews after September 14, 1941.
Ne See Git. 56b.
6. Nu. 17225,

7. Rama, YD 264:4; see Shakh ibid., note 11. '"Where

the deceased died instantaneously through violence or
accident and his body and garments are completely
spattered with blood, no washing or taharah (purification)
is performed. The body is placed in the casket without
the clothes being removed. Only a sheet is wrapped

around it, over the clothes. The blood is part of the
body and may not be separated [rom it." See in Maurice

Lamm, The Jewish Way In Death § Mourning (New York:

Jonathan § David Publishers, 1969), p. 244.

B. Lam. 434,
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9, "A minor under twenty vears of age is not eligible
to sell any of his father's estate. Hence, the property
he sold should belong to the surviving members cf the
family. See Soncino Talmud, BB 154a, note 2. See also

Rashi, BB 154a, S.V. Amdu alav bene mishpahah.

10. The buyers,

11 "To exhume him, so as to ascertain his age by a

post-mortem.' Ibid., note 4,

12, And this change could make the minor appear as an
adult. Rabenu Tam explains (see losefot ibid, s.V.

ve'od), that during his lifetime his hairs were white,

and were moles (and no sign of puberty). Now, they have
turned black after death and look like signs of puberty."
Thus, the examination is not permitted since it could
produce no reliable evidence as to whether the deceased

was a minor or an adult.

13, They did not want tc see their relatives desecrated.

14. "We (the buyers) do not worry about his disgrace
for he is not our relative and we have suffered a sub-

stantial loss (hefsed merubeh).'" Rashi, ibid., s.v.

linvul.

15. "It is our money, so let him be desecrated."
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16. The buyers.

17, See note 12. his desecration would not help the
buvers to retrieve their money since the signs of puberty

may change.

18 Non-relatives (the buyers).

19, We presume that according to law the property is a

family possession.

20. That is: desecrate the hody,

21. Whether he was of age (an adult). b5ee note 9,
22. Millel ben Naftali.
23. See notes 12 and 3Z.

24-25, It is impossible to determine and set a precise time
at which the signs of puberty change. Thus we say that they

change immediately, as not to allow for different inter-

pretations and calculations of this matter.

26. See note 9. A minor (person less than 20 years old)
is not eligible to make major business transactions, only
those which are inconsequential. Thereiore, if he made
such illegal transactions, they are invalid (if one can

prove he was a minor).
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27 See Lehem Hapanim, ch. 351. This rext should be
amended to read "it is woren", and the author means to

say: He was buried in woren shrouds (instead of "swallowed

a piece of clothing).

28. See Ritsur Shulhan Arukh by Rabbi Solomon Ganzfried
and translated by Hyman E. Goldin (New York: Hebrew
Publishing Company, 1961), vol. 4, p. 99, Hal. 5, where
the author states: "Care should be taken not to allow
the fingers of the dead to remain closed.'" The tollowing
midrashic reason tor opening the hand and straightening
the {ingers is taught in a Baraitah in the name ot R.
Meir: When man enters this world, his hands are clenched,
as if saving, the whole world is mine, 1 shall adopt it.
When he departs this world, his hands are straight, as
1f saying, ' adopted nothing from this world. For thus
said Solomon (Ecc. 5:14): "As he came forth from his mother's
womb, naked shall he return to go as he came, and
shall take nothing for his labor, which he may carry away

in his hand.” (Kohelet Rabbah 5:21).

29, "The duty of saving an endangered life (pijuah

nefesh) suspends the operation of all the commandments in
the Torah, with the exception of three prohibitions: no
man is to save his life at the price of murder, adultry,

or idolatrv. The sages of the Talmud interpret the words:



"he shall live by them" (vehai bahem), in Lev. 18:5, to
mean that the mitsvot, the divine commandments, are to
be a means of life and not death. Specifically, the
duty of saving a life supercedes the Sabbath laws

(piquah nefesh doheh et hashabbat)..." 1In Philip Birn-

baum, A Book of Jewish Concepts (New York: Hebrew Pub-

lishing Company, 1964), p. 512. See also Ket. 5a;
Yoma 85b; Yad, Shabbat 2:Z-5.

30. Here, the relatives take precedence over others.
Therefore the body cannot be desecrated for the sake

of others.

31. Who said the signs of puberty change immediately

after death.

i B He is astonished that it is satisfactory according
to the Sh. Ar. YD 363:7, to open the grave before the
1id of the coffin is closed, because of the prohibition
of 'desecration of the dead.' The Bet Hillel contend
that the signs of puberty change immediately after
death, therefore it is impossible to examine the dead,
even before the 1id of the coffin is closed, because

this would constitute ' desecration of the dead.'

52 "When there is a pestilence in the city, it is per-

mitted to open the grave--since perhaps the shrouds
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were woren, or, his hands and fingers were not properly

straightened out; and this is because of piquah nefesh

that one can open the grave to examine the dead.

34. Read Hal. 4 and not Hal. 3.

35 Open the grave.

36. Heb. tsorekh mitsvah. Whenever the opening of the

grave serves the purpose of fulfilling a mitsvah (e.g.

piquah nefesh) it is permitred.

57 Heb. hareidat ha-din. According to this concept,

the deceased thinks that because he is moved, he 1is being

taken up before G-d for judgement. See Sh. Ar. YD 363:1

in the Shakh: and in I Sam. 28:15.

38. See Kitsur Shulhan Aruvkh ibid., Vol. 4, pp. 98-99,

Hal. 2-3.

39. ‘Trembling before the judgement' (hareidat ha-din)

10, The shrouds consist of the following seven garments:

a) mitsnefet, a headdress; b) mikhnasayim, trousers;:
c) K'tonet, a chemise; d) Kittel., an upper garment: e)
avnet, a belt; f) talit, a prayer shawl; g) sovev, a
linen sheet, For further information concerning the

shrouds (takhrikhim) see ibid., Maurice Lamm, pp. 246-7.
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41, "A wife separated from her husband who has not been
heard from for some time is prevented from re-marrying
unless she can provide evidence of his death. If she has
no proof of her husband's death, or if she has not
obtained a Jewish bill of divorce (get) from her husband
who has deserted her and disappeared, her status as a
wife remains unchanged and she is legally barred from re-
marriage. She is referred to as an agunah, a term de-

riving from the verb meaning to lhe shut off, restrained

(Ruth 1:13)." Philip Birnbaum, ibid., p. 457{f.
42. Mourner's praver.
45. That it is permitted to open the grave.
44, The case in BB, p. 154, ibid.

45, The case mentioned in Shivat Tsion, chs. 64, 65, and
66 ibid., where the wife wanted to be released from being
an agunah by examining this man who was found,whose face

was unrecognizable.

46. "For anything done for the 'fulfillment of a mitsvah',

(or to prevent a monetary loss to others), there is no

fear of opering the grave."

47. See note 46.

48, Is. 1226,
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Responsum 10

Whether It Is Permitted To Eat In The Presence Of The Dead?

Question: In the days of evil and wrath, a time when out-
side the sword of the cursed German murderers devoured, and
in the rooms of those imprisoned in the ghetto fear pre-
vailed; and man asked his fellow: what will the day bring?
Then, the wicked ones (may their names Le blotted out) be-
gan to confine our steps,l and periodically to reduce the
ghetto territory. On top of this, they hegan to expel the
prisoners from their places and to transfer them from street
to street, until in the end, the ghetto which was formerly
in Slobodka2 was moved outside the city--a place where Jews
never lived. In this place, there was insufficient housing
for those imprisoned in the ghetto, and therefore each house
was crammed with more people than it could hold. Because of
this pressure the situation of those imprisoned (in the
ghetto) worsened seven-fold, since they were compelled to
live in crowded ronditions without being able to turn left
or right.3

Then, at this time, a friend of the honorable R,
Efrayim Mordekhai Yaffe, may G-d avenge his blood, came o
me and asked me the following question: secing that in
one of the houses a Jew died st night and the time of

his funeral was set for the next day, and until the time
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of the funeral the deccased remained in the room; and
seeing that other families lived in this room with us,
and it was encumbent upon them to report daily for
forced laber duty; and they were required to wake up
early, before the crack of dawn, and to prepare them-
selves in order that they would be ready to present
themselves at the place of their work at the time
designated for them by the Germans--for otherwise,
severe punishment was imminent for them (the Jews) at
their (the Nazi's) hands; therefore he asked whether it
is permitted for them to eat, after they have awakened
from their sleep, in this same room in which the dead
was lying?--for because of the great cold which pre-
vailed outside, it was totally impossible to eat their
meal there. Likewise, it was impossible for them to
40 to work without cating their meager meal because of
their weakness and feebleness from forced labor--which

breaks the body and devours the soul together.

Answer: In tractate ber., p. 17b we read: "He‘1 whose
dead lies before him,S eats in another house. If he has
no other house, he eats in his fellow's house. If he
has no fellow to whose house he can go, he makes a
partition and eats (behind it). If he has nothing with

which to make a partition, he turns his face away and

cats. He may not eat reclining, nor may he eat meat nor
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drink wine; he does not say a hlessing (over food],b nor

grace after meals,r nor do others say a blessing for him8
nor is he invited to join in the grace.g He is exempt
from reciting the Shema', and from saying the tefilah,
from putting on tefilin and from all the precepts laid
down in the Torah,ID see ibid. It is stated likewise
in MQ p. 23b, and in tractate Semayot ch. 10, see ibid.
See in the Rashba ibid in Ber.: "He does not say
a blessing nor grace after meals;" this means that it is
forbidden (for him) to say a blessing and to say grace,
and if he wants to be strict on himself he is not per-
mitted, etc. We read in the Yer.: "If he wants to be

11 3 romges 7 A .
we do not listen to him. They (the

strict on himself
henei yeshiva) asked a question: what is the reason there
(that one cannot be strict)--is it because of 'honoring
the dead' or becausze he has no one to carry his burden
(of burying a dead relative)? What is the practical
difference between them (in accepting one reason over the
other)? There is a practical difference in case he has
someone else to take care of the corpse of his relative.
If you say that it is because of 'honoring the dead'--it
is still prohihitcd.13 But if you say the reason (why
the close relative cannot do the mitsvah) is because he
has no one to take from him the duty (of burying a dead
relative), it is pcrmittcdld, etc. In any case, it

15 :
appears (that the true reason for not performing the
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mitsvot is) in accordance with those who say the prohibition
is because of 'honoring the dead; it is taught explicitly
in tractate Semabot that it is forbidden because of 'honor-
ing the dead'. However, concerning the eating of meat
and the drinking of wine, it seems that if he has someone
to take from him the duty (of burving a dead relative),
that he is permitted; this is only lest he indulge
cxcessively in eating and drinking, and not occupy himself
with the burial of his dead. 1t was likewise reported
about Rabbenu Tam when his sister died they proclaimed
it in another city that he ate meat and drank wine, [lcr
he said: since she has a husband who is obligated concern-
ing her burial, he was not prohibited from (cating) meat
and (drinking) wine."

See ibid. in Ber. in the Tosafot, s.v. ve'eino where
they also cited the case of Rabbenu Tam at the end of
their words. See ibid. where they concluded: "It is
possible that Rabbenu Tam, had he been in the city him-
sclf, would also be lenient for the same roason."lﬁ Thus,
Mordekhai (ben Hillel) in Ber. .oncluded likewise, sce
ibid. However, Rabbenu Yonah wrote ibid, in Ber.: "It
18 possible that if he was not in another city and he was
with her, that he would not have done thusly."

Furthermore, one can say and make a distinction, that
only in regard to his married sister--who is not (included

aronyg the seven relatives from which a kohen becomes



157

: 7, e : 18
impure) --is he lenient from the Torah.

See in Rashi, Ber. ibid, where he explains pertain-
ing to the passage: "He whose dead lies before him eats

in another house,l for it would seem to be lo'eg la'rosh

'mocking the poor'"19 (i.e. dead), see ibid. However in
Nemuqei Yosef the author wrote: "That they only per-
mitted those things in the presence of the dead which
are necessary for his benefit, and eating is a need of the
living. It is obvious that not only are the mourners
forbidden to eat in the presence of the dead, rather all
men are forbidden. For behold, according to the reason
which Rashi wrote: "that it is (forbidden) hecause of
'mocking the poor'" (i.e. dead), it is obvious that one
must not Jifferentiate hetween the mourner and any cther
person, for this rcason applies to cvervone. The law
is the same accordiny te the reason of the Nemuqei Yosef--
not to differentiate, and this is obvious.

From what was stated in the Gemara: 'He whose dead
lies before him,” this seemingly mcans only (when) con-
cerning "his dead" is he prohibited from cating in his

presence. But another person, (for whom) the deceased

is not "his dead", is permitted. Likewise what was

decided in the Sh. Ar., YD ¢h 341:1,: "(Regarding) someonc

who has a deccased relative for whom he is oblipgated to mourn,
before burial he eats in another house, etc. See ibid.,

for the meaning is: this law pertains only to he who is
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obligated to mourn over his dead, and does not pertain

to any other man, One can say that the Lah Mibiah ("not
necessary") reasoningzn applies: it is not necessary to
sav that someone else who is not uan gﬂgﬂzl be forbidden
to cat in the presence of the dead, for behold it is
forbidden to bless (grace) in the presence of the dead.
However, of the onen himself, who does not bless (the
motsi and prace), I might say that it is permitted to
eat. Therefore, we are informed that the prohibition is
not because of the blessing, rather because of the

eating itself; for concerning eating itself the pro-
hibition of 'mocking the poor' (i.e.: dead) applies.

The same applies to the reason of the Nemugei Yosef:

the matter is perfectly clear. [ might say that the

very reason is because of 'mocking the poor' (i.e.: dead);
therefore, another person is forbidden to eat in the
presence of the dead becausc of the hlessing bound up
with it, because of 'mocking of the poor' (i.e.: dead).
However, of an onen who does not bless, | might say that
it is permitted for him to cat in the presence of the
deceased. Therefore he informs us that the very reason
is because he is only permitted to do those things in the
presence of the decad which are for his (the dead's)
benefit, and eating is for the benefit of the living and
not the dead. According to the words of the Nemugei Yosef,

onec can say according to this explanation concerning eat-
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ing itself, it is not prohibited because of 'mocking the
s

poor'z" (i.e. dead), and give further thought to it.
See in the Hidushim and in the Bei'urim 1'halakhah,

o

onen ch. 21, where the author wrote: "Those?> spend the
night there with the dead to guard himzq. If they want
to eat there, they should be rebuked; even a casual meal
or tasting of fruit or drinking water is forbidden."

The Sedei ﬂemed wrote likewise, aveilut 116, in the name
of the great authorities "that it is forbidden to eat
and drink in the presence of the dead, and in particular
for the guards (who watch over the body). Even smoking
is prohibited. There is no differentiation between
relatives and others (categories 30-143), and in almost
all the cities of our land, the burial society declared
a prohibition on this." Likewise in Shakh, ch. 341, as
the poskim understood his words. See in the Pithei
Teshuvah ibid, in the Tiferet 1'Moshe, in the Shalomei
Tsibor, and in the notes of Hagra ibid,

On the basis of all that has been stated, it is
obvious that in the room where the deceased lies it is
forbidden to eat. 1t is not merely prohibited to the
relatives who have to mourn for him, but even others
are forbidden (to eat in that room). llowvever, in
@akhamat Adam, section 153:1, the author wrote: "Only
the mourners, but another man who is not a mourner is

permitted to eat in a room containing a dead person
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(Turei Zehav, note 46). See ibid. where the author
wrote to differentiate between studying in the presence
of the dead, and between eating in the presence of the
dead, which is not similar (in the case of) one who does
a mitsvah in the presence of the dead--for instance,
studying or putting on Tefilin or Talit; for concerning
these the prohibition of 'mocking the poor' (i.e. dead)
applies (to the deceased) who is unable to fulfill the
mitsvah. But here, when he is eating, it seems only that
the deceased is unimportant in his eves, see ibid. Sce
in the Arukh Hashulhan, YD ch. 346, where the author wrote:
"That for a non-relative the prohibition of 'mocking the
poor' (i.e. dead) does not applyv, see ibid.

Therefore, it seems to me, that in the case of our
question, it was impossible for these unfortunate ones
to ecat their meager meal anywhere but in the room where
the deceased was lying. Certainly the Uakhmat Adam is
worthy (as an authority) because the prohibition of

lo'eg la'rosh applies only to deine a mitsvah in the

presence of the dead--something which does not pertain
to eating.

To this prohibition, one can add also the opinion
of the Gaon Baal Arukh Hnshulyan who holds the pro-
hibition of "mocking the dead" does not pertain to
another person (i.e. non-relative). Therefore I decided

for my honored friend R. Mordekhai Yaffe (may G-d avenge



his blood) that if it was impossible for these unfertunate
ones to erect a partition between them and the deceased,
that it is permitted for them to cat in his presence;
because otherwise (the fate of) their weak and feable
souls would be determined (for death). If they do rot
eat and sustain their hungry souls, then they (G-d
forbid) will reach the grave and perish before their
time.

May the Compassionate One (G-d) make great the
redemption of His people and do acts of kindness for
His anointed one; hasten the redemption to the '"prisoners
of hope"25 and cause us to merit the coming of the Messiah--
the time the eternal dead will wake and those who sleep
in the dust will arise to eternal life, and will stand
up for their happy fate until the end of days. And all
the wicked of the earth will prostrate and bow down, and
for the honor of His name they will give appreciation; all
of them will take upon themselves, and accept the volk
of His kingdom, and they will say to Zion--"your G-d is

26
King." Amen--may it be His will.

(Oshry. Vol. 11, resp. 13)
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NOTES

1. Leib Garfunkel in The Destruction Of Kovno's

Jewry (Israel: Yad VaShem, 1959), p. 51ff reports: "On
the 15th of August 1941, the gates of the ghetto were

closed), and from that day on it was already forbidden
for Jews to live or to spend the night in the city, or
to appear in the city without being guarded or without

"special permission."

. See note 1, resp. 1. Also see Garfunkel ibid,
pp- 52-53, where he writes: Slobodka was always a back-

ward and forsaken suburb of Kovno."

3. (As was already stated, p. 52, top):The crowding
in the ghetto was terrible already from day one. An
average of five or six people, and sometimes more, lived
in one room, and no larger (than that). In the first
days about 700 families werc¢ roaming the streets... the
crowding in the ghetto grew worse" (as they sealed up the

ghetto). See Garfunkel ibid., pp. 54-55.

4. The onen, that is: one who has lost a close relative
(father, mother, brother, sister, son, daughter, spouse),
and whose duty it is to see that the burial rites are

carried out,.

5 Has not yet been buried.




6. The blessing over bread -- lleb. hamotsi,

7. Heb. birkhat hama:zon.

8. Others do not say the hamotsi for him.

g. "He may not join with three people to recite the

birkhat hamazon.'" Rashi, Ber. 17b.

10. Until the deceased, for whom he is mourning, is
buried. The second half of this verse regarding Toraitic

percepts is absent from many texts.

13, Even though the mourner is exempt from certain

mitsvot, nevertheless, he wants to fulfill them anyway.

1% Because he cannot have the proper kavanah (intention)
to perform these mitsvot; and because the mourner should
concentrate all his effort on the preparations for burial.

See Sh. Ar., YD Hil. Avilot 341:1.

13, If it is true that the reason he must be strict on
himsel{ is because he should 'honuvr the dead' by con-
centrating on the deceased, he cannot pray even if others

can do the work of burial.

14, I1{f however, the true reason the relative cannot do
the mitsvot is because he is required to concentrate on

the physical preparation of burial (shrouds, etc.), then
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if he has someone to take care of this duty for him, he

would be able to pray.

15. "It appears'--since the idea of "preparation" is

not subsequently mentioned.

16. That she had someone to care for her dead, thus he

(Rabbenu Tam) was not obligated.

iy 45 The Kohen (priest) is vested with a special level of
sanctity because of his role in maintaining the holiness

of the Jerusalem Temple. This sanctity is ecasily blemished,
and thus the Kohen is subject to a number of restrictions.
He had to be particularly careful about defilement by the
dead, as it is stated in Lev. 21:1: "There shall none defile
himself for the dead among his people.'

"While the Kohen may not compromise the sanctity of
his priesthood by contact with the dead, the Bible
specifically commands him to prepare, handle, and concern
himself with the bodies of his seven nearest relatives:
wife, father, mother, son, daughter, brother (but not if
he is a brother only from his mother's side), and un-
married sister. The Rible does not give mere permission
to defile in these cases, it commands him to do so.”

See in Maurice Lamm, The Jewish Way In Death & Mourn-

ing (New York: Jonathan § David Publishers, 1969), p. 213.

See also: YD 371:1, 53 YD 373:3; and Lev. 21:2.
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18, Lev. 21:2.

19, Prv. 17:5. The dead will be envious if you perform
a mitsvah (or some say, engage in pleasurable activities
in his presence), because he is no longer able to join
vyou. Therefore one must refrain from such activities
lest it appear as if you were 'mocking the dead' for his

inability to participate.

20. "The author of the Mishna states here a case of
'not only'; not only as to... but even... i.e., the Mishna
adds here to that which is unquesticnable (plain and
obvious) that which is more unexpected.'" Moses Mielziner,

Introduction To The Talmud (New York: Block Publishing

Company, 1968), p. 196.
21 See note 4.

22. Eating itself is not a mitsvah and therefore

technically not included in the prohibition of 'mocking

the dead.'
23, The shomrim or people who watch over the body.
24. "The body must be watched at all times even during

the day or on the Sabbath. The body is never left alone.
The individual who serves as a watcher, or Shomer, is
exempt from all prayers and other religious duties at

that time--he is engaged in the performance of a mitsvah
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and therefore exempt {rom performing other mitsvot."

See Maurice Lamm ibid., p. 242.
25. Zech. 9:11.

26. cf. 'al kein neqaveh prayer in the Daily Prayer

Book by Dr. Joseph Hertz (New York: Block Publishing

Company, 1971), p. 299.
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Responsum 11

Whether It Is Permitted For A Jewish Woman, Who Gave Birth

To A Child By A Gentile, To Circumcise Him On The Sabbath?

Question: In the days of darkenss, gloom, persecuticn and
destruction in which the People of Israel found themselves,
in the years of evil and wrath when Israel served them--"G-d
chose them for His peculiar possession"land they were handed
over into the hand of the cruel enemy who knew no mercy, who
killed and had no compassion on the voung and old, men and
women, infants and children--from whose mouths the Creator

of the Universe (G-d) established strength for His people.
Then, in these days of calamity, wild human beasts were seen,
impure uncircumcised ones "whose issue was like that of
horses."2 It wes an opportune time for them to fulfill

their licentious desires, which burned in them like a kindled
flame, to spill their filth (i.e., sperm) upon the proper
Daughters of lIsrael--they who were from time immemorial more
pleasing to them than their (non-Jewish) wives, because they
were Jews. They exploited the affliction of Jacob (the Jews)
and from it went out, so to speak, 'to save and to rescuec’,
as if their 'mercy' was kindled towards these unfortunates,
for whom mortal danger was imminent. Moreover, as to the
truth of the matter, the reason for the 'feelings of mercy'
which they claimed, where anchored in this--that they say how

good were the Daughters of Israel. On the pretext of reason,



they took for themselves women from whomever they chose,
and brought them to gentile homes, in places where they
(Jewish women) were placed in their hands--for beating or
for mercy. And out of this (situation) they succeeded

in perpetrating their (evil) scheme to defile the pure
Daughters of Israel with the filth of their impurity.
Many of them gave birth to sons from their 'benefactors'
and (these) 'compassionate people,' so to speak.

Behold, immediately after the liberation, when the
power of the wicked ones was smashed, and freedom was
given to those who were "bound in affliction and iron"s--
the prisoners of the ghetto--1 was informed from the
hospital, that a Jewish woman layed down to give birth
and bore a son. Nonetheless, she was determined to
speak with me and to reveal to me this secret matter,
"you, who cannot reveal this to others.'" | hastened,
of course, to the hospital, entered the delivery room,
and found her as she was bursting with tears. Immediately
when she saw me, she said to the members of the hospital
staff: "send everyone away from my presence, hecause 1
have a secret matter (to discusg) with the Rabbi.

Then she told me, in her crying, that the son wham
she bore was the son of a gentile who rescued her from
death, and kept her the entire time in hiding. However,
it was her desire that the child who was born to her

remain Jewish and be educated in the religion of her
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ancestors; for this (reason), she requested from me that
I try to arrange a brit milah (circumcision) for the
child, according to Jewish law, and to enter him into
the covenant of Abraham our !'athcr.4

I promised her, of course, that 1 would arrange
evervthing in the best possible manner. I spoke kindly
to her, and comforted her with (pleasant) words. I up-
lifted her broken spirit with somber words; she promised
me [(that she would) conduct herselfl like a Daughter of
[srael (a proper Jewess) in all her doings, and also to
educate the son which was born to her in the spirit of
the Jewish people (and the) tradition of her ancestors.
However, when | began to search for the day on which she
bore a son in order to determine the time of the eighth
day after his hirth,5 it became clear to me that the
time fell on the Sabbath day.o Then, the question came
to my mind, what is the law concerning a child born from
a gentile?--is it permitted to circumcise him on the

Sabbath as is the Taw of 1 son born to a Jew?

Answer: In the Sh. Ar., YD ch. 266:12, Karo wrote: "(In

a case where) o Jew converts, and has a son [rom a Jewish

woman--we circumcise him on the Sabbath. In the novellae of

R. Akiba Eger ibid, he wrote: "apparently, also con-
cerning a gentile who has a child by a Jewish woman--

we circumcise him on the Sabbath. However, from what
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our Great Rabbi and teacher Maharsha wrote in Qid. (p. 75b)
in the Tosafect ibid, he holds concerning a gentile who has
sexual intercourse with a Jewish woman: "That the child is
a gentile and requires conversion," this being so, we do
not circumcise him on the Sabbath; see in the book Atsei
Arazim in Even Haezer (ch. 4, note 1)."

However, in the book Tiferet L'Moshe in ch, 266,

and this is cited in the Pitbei Teshuvah ibid., the author
wrote: "(In the case where) a Jewish woman gives birth to a
child from a gentile--we circumcise him on the Sabbath because
the child is proper,? since (in a case¢e where) a gentile or
slave has sexual intercourse with a Jewish woman the

child is proper. It is likewise explained in the

Teshuvat Brit Avraham, ch. 2 under the letter 'Bet', and

in ch., 6 under the letter 'Zion', see ibid. See also in
the resp. of Mi:zliqenot Yaakov, Even Haezer, ch. 2; and in
the book Hazakhut, ch. 7, section haholets, see ibid.

In the Derishah, beginning of ch. 66:5, the author
wrote: "A widow gave birth to a son on the Sabbath and
said, 'l was impregnated by a Jew.' R. Moshe doubted:
'perhaps she became pregnant by a gentile,' and instructed
not to circumcise him on the Sabbath." 1 say that there
is permission concerning the matter of circumcising him on
the Sabbath from what is taught in ch. 'R. Eliezer (in

Tractate Shabbat 135b) : 'There is somcone born in his

|1Qu§:o" etc. Until now, this is f{rom the resp. of



R. Menahem Klauz. Thusly, R. Elizer wrote to permit it
(i.e. circumcision on the Sabbath), even if it is known
that she became pregnant by a gentile and she is a gentile,
as it is stated in ch. 'R. Eliezer': 'If she converts
prior to giving birth--we circumcise him on the eighth
day (on the Sabbath).' R. Yitshaq of Belts wrote to
permit it."

See also in the resp. of Nabalat Binyamin, in his
section on circumcision, where he also cites the opinion
of R. Moshe which we cited in the Derishah, where the
author decided that he should not be circumcised on the
Sabbath; he explains there his reason, see ibid, and con-
cludes that in our case we must wait and circumcise him
after the Sabbath,

However, in the resp. of Binvan Tsion, c¢h. 21, the
author disagrees with the Nahalat Binyamin and concludes
that there is nothing to worry about, because by law, he
is entirely Jewish according to the general opinion of
all the halakhic authorities and according to the custom
of Israel. He does not even need tevilah [immersion)8
according to the law. The reason for his immersion is
that we micht consider the doubt expressed by the Fosnfot.g
Therefore the author wrote ibid: "That it is permitted to
circumcise him on the Sabbath according to the general
decision of Karo." However, in the resp. of our Great

Rabbi Moshe Shiq in section Even Haezer, ch, 100, I saw



that he wrote: "Even though the opinion of the majority
of the halakhic authorities holds that (in a case where)
a gentile or slave have sexual intercourse with a Jewish
woman, the child does not need conversion--nevertheless,
he should not be circumcised on the Sabbath. The resp.
of Bet Yitsbaq,section Even Haezer, ch. 29, part 11,
agrees with his opinion that in this matter one must con-
sider the opinion of those halakhic authorities who hold
that the child requires conversion; even the son of a male
or female apostate must not be circumcised on the
Sabbath according to the opinion of many halakhic

10 Therefore, it is better to wait and to

authorities.
circumcise him after the Sabbath. However, on a weekday,
he must be circumcised on the correct dav. Also in the
resp. of Avnei Tsedek, Even Haezer, ch. 2, he prohibits
him to be circumcised on the Sabbath, see ibid.

See in ch. 25 where 1 speak at length about the
opinion of the halakhic authorities in the case of a
gentile or slave who have sexual intercourse with a
Jewish woman. 1 cited ibid. that the opinion of the
majority of halakhic authorities holds that the child is,
in all respects, like a complete Jew,

Therefore, on the basis of all that has been said,
it secems that in our case we must decide to permit it,

and to rely on all those great Rabbis who hold that it

is permitted to circumcise him on the Sabbath and on



the opinion of the majority of halakhic authorities who
hold that he does not need conversion., Since according

to their words he is a Jew like any other proper Jew,

how can we be strict with him to prohibit circumcision

on the Sabbath. Therefore, I made a factual decision in
accordance with the decision of Karo and the majority

of halakhic authorities who permit him to be circumcised
on the Sabbath a priori; (and 1 decided) not to neglect
the mitsvah of circumcision on the eighth day, particularly
in pressing times and times of emergency as in our case,
where we must hasten to enter this child into the covenant
of Abraham our father so that one more Jewish soul will

be saved.

(Oshry. Vel. II, resp. 27)



NOTES
1. Ps. 135:4
2 Ezek. 23:20
3 Ps. 2075310
4, Brit Milah is first mentioned in Gen. 17:9-12 when

G-d said to Abraham: "You shall keep my covenant, you

and your descendants after you throughout their

generations... Every male among vou shall be circumcised..

and it shall be a sign of the covenant between Me and

you. He that is eight days old among vou shall be cir-

cumcised."

5. See note 4. Sce also Lev. 12:3; and Sh. Ar., YD
262:1,

6. If the eighth day falls on a Sabbath or Festival,

even though there is a prohibition against 'work' (Ex.
20:9-10; Shabbat 7:2) at these times, the circumcision
must not be postponed (ibid. YD 266:2), unless it is
not performed at the prescribed time (i.e. the eighth

day) (YD ibid.).

7s The c¢hild is a Jew in all respects, because the
lineage, in this case, follows the status of the mother.

Sce Qid. 76ff.
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8. Ritual immersion prescribed for: married women
following menstruation or after childbirth, as well as

for proselytes on being accepted for conversion.

9. Some believe that this child is a Safeq mamzer

(doubtful Jew). Thus this immersion makes the child &

full Jew.

10. See resp. 1;
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Responsum 12

Having Been The Case That In The Ghetto His Family Lived
With Another Family In One House, And The Entire Family

1 Whether

Was Selected To Be Slaughtered In The "Aktion,"
It Is Permitted To Take The Belongings Of The Family
Mentioned Above, To Sustain His Life And The Lives Of His

Starving Children?

Question: On the 10th of Marhesvan 5702 (October 31,

2

-

1941), after G-d poured out His wrath on the Kovno Ghetto;
when our cyes saw, and failed with longing, how the cursed
evildoers, the Germans, may their names be blotted out,
took out about 10,000 people from the ghetto--women, children,
infants, elders, and young, all of them were carried away

like "sheep for the slaughter."3 Then in this time, when

it seemed to all the inhabitants of the ghetto that all

hope had fled, and the fate of evervone was determined: to
perish and to be killed, everyone sat waiting in fear for

the next day. Everyone thought: perhaps this is the last

day that he will be alive, for already the enemy had waived
his destroying hand against him to annihilate him and to

wipe him off the face of the earth. Then in this insane time,
a head of a household, from amongst the distinguished people
of the city, came to me to tell me about the bitterness of

his spirit and the misery of his soul; for all the members



of his household were literally dying of hunger, and they
had nothing with which to restore their lives. He could
no longer stand to sce the suffering which visited his
small children begging for bread, and there was none.
Therefore he came to ask: seeing that in the ghetto his
family lived with another family in one house; and at this
time, after this entire family was selected to be
slaughtered in the last massive killing, they left no
consanguineous relatives in the ghetto; therefore he
asked whether he was permitted to take the small number
of belongings of this family, which remained in their
apartment, and sell them in order to buy in exchange,
food for himself and for his tender children--feeble

from hunger, and by this, to sustain their souls?

Answer: In tractate BQ 114a we learn: "If one rescued
(articles) from a river, from gentiles, or from robbers,
if the owners have given up hope of recovering them
behold, they will belong to him. So also regarding
swarms of bees, if the owners have given up hope of re-
covering them, they would belong to him." Rashi explains
ibid.: "'Behold, they will belong to him' because the
owners have generally abandoned all hope of recovery,

the other one acquires it by virtue of its abandonment
and change in location of the property |possession), see

ibid. See in the Gilyon lashas in the Talmud, the
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reference: "further scrutiny of Rashi is necessary."4

Also in Rambam, ch. 6 of Hil. Gezeilah, Hal. 6, he
decided likewise; see ibid where he wrote: "If one
rescued (articles) from a river, {rom the bottom of the
sea, or when they are being swept away f{rom a floodirg
river, or from a gentile, etc., hehold, these (articles)
become his." He decided likewise ibid. in ch. 11, Hal. 1,
see ibid. Also in the Sh. Ar., HM ch. 259:7, the author
decided likewise: "One who rescues (articles) from a
lion, a bear, from the bottom of a river, when they are
being swept away by a river, or from a gentile, behold,
these (articles) become his, even if the owner stands
there and screams ('it is mine')."

According to the above, the law in our case is
obvious, i.e.: even if this holy family (slain by the
Nazis) has a relative or blood avenger (close relative)
somewhere, who according to the law of the Torah,S is
entitled to inherit the property of these holyv people,
this being so, according to the law, they would inherit
these articles. Nevertheless, at this time, after the
slaughtering and the plundering which these cursed evil-
doers did in regard to the inhabitants, certainly these
inheritors abandoned hope of even receiving these
articles; for they knew that the Germans, after killing
and butchering, would plunder and rob everything of any

value that belonged to the slain ones. The rest, which
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was not worth taking in their eyves, they would leave as
hefker(1 (abandoned property) for 2il (to take). This
being so, certainly the questioner may acquire these few
meager articles that were left in the apartment of these
holy ones, as one acquires from hefker (abandoned property).
Certainly it is more pleasing to these holy ones that the
remainder of their articles remain with Jews, so that they
may sustain their souls with them, and so the murderers
will not take them (the articles).

Behold after the liberation, when G-d brought us
out with His great mercy, from darkness to light, and
from slavery to redemption, 1 saw in the resp. of Uut
Hameshulash (from the Great R. Shelomoh Tsror) a question
which was cited ibid.: '"One of the Jews bought El[g?
and other books from the captcrs and (subsequently) their
owners claimed them. The buyer claimed that he did not
have to return them because he bought them from the
captors. Moreover, if he would not have bought (these
books), they would have burnt them the way in which they
burnt the other books.® e concludes ibid. in his opinion
mentioned above: "Nevertheless, it appears to me that we
need to distinguish between books and other articles. For
the gentile did not know the value of the books, and to
him they were simply worth (only) the value of the paper
(on which they were written). This being so, he only in-

tended to buy (the books) because of the (worth of) the
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paper, and did not intend to acquire the value of the book
1tself over and above the simple value of the paper.
Therefore, the buyver (from the gentile) definitely has to
return them (the books) to the original Jewish owners, if
they (the original owners) pay him as much as this buver
paid the gentile captors," see ibid.

It seems from this that he differentiates between
books and other objects, and he decided thusly concerning
books only. But concerning other objects, even if their
owners claim the objects from him aftervards, he is not
required to return them. In our case, where the owners
of the articles were killed by the hands of the murderers,
(may their names be blotted out and be no more), and also
we did not hear that they had left any (surviving) relatives
or kinsman legally entitled to inherit--certainly at this
time, the asker is permitted to take these articles in
order to sustain his life by them, and the lives of his
small children. Even if at some later time a relative
will come and claim these articles, he is not obligated
to compensate the relative for them; as we cited from the
decisions of Rambam and Sh. Ar., "lle is like one who
rescues (an article) from the bottom of the seca, or when
they are being swept away by a flooding river." Even in
the resp. mentioned uhoveg, he is obligated to pay only
for the worth of the books for the reason given above,

hut concerning (other) ohjects (i.e., not books), even he
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(this strict author) agrees that he is not obligated to

pay anything to the owners.

(Oshry. Vol. 111, resp. 4)




NOTES

1. Aktion (denoting deportation and mass murder). On
the twenty-seventh of October the following notice was
posted in the Kovno ghetto:
All the inhabitants of the ghetto,
without any exceptions, inc¢luding
children and the sick are obligated
to leave their apartments on the 28th of
October, 1941, no later than six o'clock
in the morning. It is encumbent
upon them to assemble in the square
between the large blocks and Democrato
Street, and to organize themselves
there according to the orders which
they received from the police. It is
encumbent upon the inhabitants of the
ghetto to organize in the square
family by family, with the heads of
the family in front.

It is required to leave the
apartments, the closets, the cupboards
and the like open. After six o'clock
in the morning it is forbidden to remain

in the houses.
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Those who remain in the houses
after six o'clock in the morning will
be shot on the spot. (Leib Garfunkel,

The Destruction of Kovno's Jewry,

(Israel, Yad Vashem, 1959), p. 73).

Machine guns were set up in the square and German
soldiers and Lithuanian partisans amassed there. At
exactly 8:00 A.M. they began the selections--who for life
and who for death.

"That morning 26,400 went forth from their homes,
and by dusk, only 17,400 returned.'" (See Garfunkel, ibid.,
pp. 74-76).

2. See note 1.
K11 [5: 5320
4. The Gilyon Hashas says that further scrutiny of

Rashi is necessary because he finds in the CGemara

thing which is seemingly faulty.

S. See Nu., 27:8-11,

6. See note 22, resp. 7.

T4 Books of Yatshaq Al-Fasi (1013-1103).

8. Books were burnt for their "subversive influence on

German thought and home," so to speak. See Gideon llausner,
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Justice In Jerusalem (New York: Holocaust Library, 1966),

p- Z1. See also, William L. Shirer, Rise § Fall Of The

Third Reich (New York: Simon § Schuster, 1960), P. 241.

9, Hut Hameshulash.



Responsum 13

Concerning The Law Of One Who Rescues A Child From The
Wicked Ones (May Their Names Be Blotted Out), And Has

No Child (O0f His Own), So He Adopts Him As A Son--Whether
It Is Permitted To Call The Child By His (Adopted Father's)
Name At The Time When He Goes Up To The Torah For An

Aliyah?

Question: And it came to pass in the dayvs when evil pre-
vailed on the earth. The incidents of slaughter and per-
secution, which the Germans perpetrated (may their names
be blotted out) increased in the conquered countries under
their power, and their evil became very great and their
sins (weighed) heavy. (1t was) time when the cry of in-
fants and sucklings was heard--tender children who were
stolen from their mother's bosom "and carried away like
sheep to the slaughtel'."1 They were taken to camps of
destruction and slaughter. There, they were murdered by
strangulation, burning, and by all sorts of unusual deaths.
T'he mass murder of Jewish children, which was known by the

2
name of Kinderaktion™, cast upon fellow Jews a spirit of

despair, depression, horror, and shock, and all of them
questioned themselves: "Is it true that G-d has hidden llis
face from us and 'delivered us into the hands of those
against whom we are not able to rise up.'"3

Also, this evil did not pass over those imprisoned in

the Kovno Ghetto. Also there, the Germans carried out
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the mass murder of Jewish children4 on the third and
fourth days of Tishrei of the year 5704 (2nd and 3rd of
October, 1943].5 In these two days of madness, the
Germans annikilated about 1,200 children, who were cast
by the Germans into the furnace, and condemned to slaughter.

Behold, a (Jewish) man succeeded in saving one cf
the children from the hands of the murderers; he sus-
tained the child and he was raised in his home. The
child ate from his bread and drank from his cup, he layed
at his bosom, and was like a son to him. This man, to-
gether with this child whom he adopted as his son, were
saved by the mercy of G-d, and remained alive. Since
this man had no other sons, he wanted that this boy would
be considered as his son in every way. He came to me with
his question: Whether it is permitted to call this child
for an ay]iahb to the Torah by his (adopted father's)
name, as if he were his natural father, as is the custom
in the diaspora where they call he who goes up to the
Torah by the name of his father proclaiming: "Come up (to
the himah) sc and sc the son of so and so. It was known
that the boy was from a family of Kohanim? and his

natural father was a Kohen.

Answer: It seems that it is prohibited to cause this
child to forget the name of his natural father by calling

him up to the Torah, not by the name of his natural father,
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rather by the name of the man who adopted him as son.
For behold the law is: "Out of honor in life, or in
death." This is certainly one of the honors with which
this son can honor his father after his death--by calling
him up for an alivah by the name of his (natural) father.
This being so, if he is called to the Torah by the name
of the man who adopted him as a son, not only by this do
we prevent the child from honoring his natural father,
but also included thereby is the prohibition of "disgracing
one's father" by not mentioning (at the time of his aliyah
to the Torah), the matter of his relation te his father.
Behold the sages were anxious concerning matters of in-
sult (blemish) and disgrace of this sort; as we read in
Git. p. 59b: "A Kohen is not called after another Kohen
because it might discredit the first Eghgg;g a Levi 1is
not called after another Levi because it might discredit
both of them."lu This being so, even if his natural
father was not a Kohen but a Yisrael, the matter of in-
sult (based on a blemish) is not involved if he is not
called (at the time of his aliyah to the Torah), by his
father's name. However, certainly there is no prohibition
concerning this (matter) because of "disgrace" or
"slauder”.ll

How much the more so12 in our case where his natural
father was a Kohen, and this being so, behold, the boy is

also a Kohen. If he is called ( at the time of his aliyah



to the Torah) by the name of his second father (that is,
the man who adopted him as a son), behold, great calamity
will result from this. For behold, in the many days
(ahead) he will forget that he is a Kohen, and he might,
in the course of time, transgress strict prohibitions,13
for instance: the marrving of a divorced woman,l4 or the
impurity of the dcad:lS in addition to (the fact that) he
will not fulfill the active mitsvot imposed on the
Kohanim like blessing the congregation,lb and reading
(from the Torah) first, ctc.l7 Therefore, certainly it
seems proper in our case to decide to prohibit; that is
to say that he must not be called to the Torah by the
name of the man who adopted him as a son, rather by the
name of his natural father.

However, behold, | saw in the resp. of Uatam Sofer,
Even Haezer, ch. 76, that in a case like this the author
gave a lenient decision and permitted the step to be
called to the Torah by the name of his stepfather, since
he raised and brought up an orphan called his son, see
ihid.ls However, in the notes of Bosem Mordekhai, towards
the end of the book, truly he is surprised about Hatam
Sofer in that he was not anxious about 'disgrace ;o his
natural father' in this case, so that he would be called
up to the Torah hy the name of his stepfather. See in the
resp. of Emek She'eilah (of the Great Rabbi Motele, may

his memory be for a blessing), in section Even Haezer,
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where he also doubts the words of the Hatam Sofer; see
ibid wherec he goes into long discussion concerning this
(matter).

Based on all this, I decided for this man that it
is prohibited to call his adopted son (when he has an
alivah to the Torah) by his (adopted father's) name. |1
talked to him at length using serious wordslg that his
reward would be great also without this. For in addition
to saving this boy from death, regarding which it is
said: "ile who saves one Jewish soul, it is accounted to
him as if he saved the whole 't«u;n'ld",‘:0 hehold he also
reared him and educated him to walk in the good and up-
right path, and led him in the integritv of uprightness
to pursue justice and rightecousness, Certainly The Holy
One blessed be He (G-d), will requite him according to
his good deeds, and bestow upon him an abundance of good
and blessing. May He who hears the cry of the poor, hear
our cry: to hasten our freedom and the redemption of our
souls; to requite the wicked ones according to their
evil deeds: and let these who do good zhine brightly like

stars forever.

{(Oshry. Vol. i1i, resp. 11)
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NOTES

1s L8, Bart,

2 Rabbi Dr. H.J. Zimmels in his book, The Echo Of

The Nazi Holocaust in Rabbinic Literature (New York:

Ktav Pubiishing House, Inc., 1977), p. 288ff explains

that Kinderaktion was a term f{irst used in W.W.I in a

very positive sense. It denoted the saving of both
Jewish and non-Jewish children by sending them from
war-torn countries (after the war) to Holland, where they
were raised and nurtured by their receiving families.

Before W.W.II, again the Kinderaktion and also the

Kindertransport, were positive forces in rescuing Jewish

children from Nazi occupied lands.
However, during W.,W.!1, the Nazis took the term

Kinderaktion as a label for their policy of extermination

of children. Also, see note 4.
3. Lam.. 1214,

q. Dr. Aharon Peretz in Gideon Hausner's book, Justice
In Jerusalem (New York, Holocaust Library, 1966), p. 330,

describes the Kinderaktion of the Kovno ghetto.

"The climax of horrors was'the children's operation.’
It came at a relatively tranquil period. Suddenly auto-

mobiles entered the ghetto... The Germans entered the
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courtyards in the ghetto and tore away every child they
encountered. They tossed them into trucks..."

Leib Garfunkel in his book, The Destruction Of

Yovno's Jewry (Israel Yad VaShem, 1959), pp. 176-85

reports on this incident in a similar fashion. He ex-
plans that in an unannounced move against the Jews of the
Kovno ghetto, on March 27th and 28th, 1944, Nazis swept
into the ghetto bringing with them empty buses whose
windows were plastered over., Each bus was then filled with
children and aged, and left the ghetto towards the city.
Soon these buses returned, but they returned empty and
only to pick up more children for the slaughter.
Garfunkel ibid., p. 182, adds the following heart-

wrenching words regarding these unfortunate children:

"What loveliness, blended with sad-

ness and sorrow, veiled their

innocent faces. What sanctity

was reflected in their pure eyves.

How clever they were during the

prolonged period under the terrible

yolk of ghetto life; and how they

helped their mothers and fathers,

sisters and brothers... Thesc

children went to the slaughter as

true heros--without any exaggeration."
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5. See Zimmels ibid., p. 353, note 1, where he

explains that the kinderaktion referred to here, took

place on the 27th and 28th of March, 1944, as was re-
ported by Garfunkel ibid, p. 176ff (see note 4). Rabbi
Zimmels also notes that R. Oshry himself stated in

Mimaamakim, I, no. 16, that the kinderaktion took place

on the 3rd and 4th of Nisan 704 (27th and 28th March,
1944).

6. A Hebrew term denoting the honor extended to a
worshipper to ascend the bimah (elevated platform) in
the synagogue to take part in the Torah reading during
the service. The aliyot are in rank order: the first,
is given to one of priestly descent (Kohen), the second,
to a descendant of the tribe of Levij; the third to a

Yisrael. See Sh. Ar., O.H. 135:3; and Git. 59a.

y i Descendants of the Temple Priests. See Ezra 2:62.
8. See note 6.
9. By making it appear as if he were not a legitimate

priest, for perhaps the father (of the second priest)
married a divorced woman or a halutsah and disqualified
his offspring.

10. Because people will say that one (or the other) of

them is not a Levite, for perhaps the father married a

mamzer (bastard) or a netinah (Gibeonite) and disqualified
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his offspring.

11. If the son was adopted by a Yisrael, and called to
the Torah not by the name of his natural father (who is
a hohen}, this is a disgrace for his natural father as
cited above in the text. However, 1! his natural father
was not a Kohen--this is also a disgrace, because people
will talk that the adopted father is the natural father

and had an adulterous wifle.

12. Should we not call this boy up to the Torah by his

adopted father's name.

13¢ By virtue of the Kohen's special position as pPriest
and ensuing sanctity, he is subicct to a number of re-

strictions.

14. It is forbidden for s Kohen to marry a divorcee or

a proselyte. Sce Sh. Ar., Even Haezer, 0:1,

1% He must not come into physical proximity with a dead
body (aside from the scven close relatives for whom a
Kohen must sit shivah). See Lev. 21:1; Sh. Ar., YD 571:1,5.

Seg also Sh.. Atr.; YD 373:3 and Lev. 21:2.

16. Birkhat kohamim -- Three biblical versus taken from
Nu. 6:24-26 and found at the end of the Amidah prayer.
These verses are chanted by the Kohanim after their ascent

to the dukhan (platform).

——




3 % e See note 6. The Talmud comments in Git. 59a, that

this order is "mipnei darkhei Shalom'-- "for the sake of

peace."

18. "Love and affection" (Heb. hibah v'ahavah)

is the controlling principle here.

19, Since the adopted father was obviously angry that

this child would not be called to the Torah by his name.

20. Sanh. 37 in the Mishna.
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Responsum 14

A Jew Who Was A Sabbath Profaner Came To The Ghetto And
Said: "Now, If I Die Will I, At The Least, Be Buried

Among Jews Without Any Discrimination?" Then He Died In
The Kovno Ghetto. 1Is It Permitted To Bury Him Among Those

Who Keep The Sabbath?

Question: In the mad days of evil and wrath, when the
earth was given over unto a wicked hand; the German Asmodeus1
heavily oppressed the general Jewish populace (with the in-
tent) to destroy and kill them by all sorts of unusual
deaths, until it seemed as if He-who-inclines-His-ear (G-d)
was not listening (G-d forbid) to the fervent pravers of
His people Israel (the Jewish people) who are cryving to
Him from out eof (their) distress and calling out to Him:
"Answer us 'O Lord, answer us." It scemed as if He-who-
created-the-eve (G-d) was not looking (G-d forbid) from
heaven to sec how His children have become as a '"scorn and
derision among the nations": to be “considered as sheep led
to the slaughtcr,"3 where wratvh and devastation, death and
destruction prevail upon them.

Then, in these dark days, the German murderers (may
their names be blotted out) punished, not merely the
living, but also the dead, and issued an order stating:

It is encumbent upon the Jews of the Kovno Ghetto to

look after their dead and to bury them only
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in the cemetery which they assigned--a place which from
time immemorial served as a municipal garbage dump. In
addition to this, they (the Jews) werc forbidden to set
up gravestones on the gravesite, (they were allowed)
only to designate special numbers to each of the dead,
as if they were nameless people and similar to dogs.
Only afterwards, with the passage of time, did they
change this matter, and gave the Jews permission to set
up grave markers of wood on the gravesites.

Nevertheless, in spite of this contemptible burial
(lit. "burial of asses"]4 by which the Jews of the
ghetto were compelled by the Germans to bury their dead,
they comforted themselves by the fact that the Germans
at least permitted the burial of all the Jews in one
place. Being depressed in spirit because of the great
misery and sorrow, they wished to die. They prayed in
their hearts that they would merit to go to a Jewish
grave, even though they knew that this Jewish grave would
be contemptible, in its being in a garhage heap. However,
despite this, still he will be buried among the graves of
other Jews.

The dav came to pass when a man from amongst those
imprisoned in the ghetto died from a malignant disease--
the disease of cancer, out of great and hard suffering;
for the wicked Germans did not let the ghetto doctor give

tranquilizing injections to the sick of the ghetto in



order to casce their pain, ceven to dangerous illnesses
according to what Dr. Zacharin toid me.

This man was also known as a free-thinker and a
public Sabbath profaner in his keeping of his store open on
Sabbaths and Yom Tovs. He was not among those attending
the synugogue in order to pray, (even) until the very day that
he was imprisoned in the ghetto together with all the
irest of the) Jews. Only this was known, that at the
time when he was brought to the ghetto he said: "Now, if
I die, will 1, at the least, be buried with Jews without
any discrimination?" For he knew that if he would die
in Kovno before the Germans erected the ghetto, the
congregation would not give him a burial lot amongst
religious, Sabbath-keeping Jews.

Nevertheless, not a thing was known iabout his
behavier from the time he came to the ghetto--whether he
continued his evil wavs in which he was used to acting
always. For also in the ghetto he was not accustomed to
coming to pray in the synagorue, Or perhaps from the
time when he was imprisoned in the ghetto he returned
(to G-d) in repentance and privately changed his wavs
for the good, to act as a proper Jew in all his affairs--
as his words testify when he said at the time he was
brought to the ghetto, that his soul yearned and pined
to be similar to his brothers (the Jews) in all (respects),

and not to be sepecrated from them, at the least, in his
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death. All these words indicated (allowed the con-
clusion) (lit. were recognizable) that he regreted his
previous deeds, and also repented for his estrangement
from the traditional religion of his fathers.

1 was asked how to act towards him at the time of
his burial. Should I act towards him as one acts in the
burial of a proper Jew who keeps the lorah and religion?--
because he returned in full repentance as his words
testify at the time he was brought to the ghetto. Or
perhaps these words were merely empty talk (false
promises), for in truth he did not return in repentance
and continued to walk in the manner of a fool--after the
wickedness of his evil heart--as he was accustomed to

doing before he was brought to the ghetto.

Answer: Behold the source of the laws of burial and

its mitsvah, and the procedure which is customary among

the Jews--the unequivical source comes from the dis-

cussion in Sanh. (45b): in the Mishna and in the Gemara,

See ibid in our Mishna where it is taught: "All those
executed by stoning are (afterwards) hanged. 1t is stated
about it in the Gemara (45b): The Rabbis taught (The Torah

states) v'humat v'talitah--"And if he he put to death,
5

then thou shalt hang him (on a trece)" etc,
Moreover, 1t states ibid. in our Mishna (46a): "How

is he hanged"6 etc, . (for if the body remained suspended

—




overnight) a negative command would have been transgressed
thereby, as it is said: "His body shall not remain all
night upon the tree, but thou shalt surely bury him”7 etc.
And not only of this one (a criminal) did they (the sages)
say it,8 but whosoever lets his dead ("any dead'"--Rashi)
lie over night transgresses a negative command.9 If he

kept him overnight for the sake of his honor, to procure

for him a coffin or a shroud, he does not transgress thereby

And they used not to bury him10 in the burying-places of
his ancestors ("because (the hody of) a wicked person is
not buried next to (that of) a righteous one"--Rashi) etc,
When the flesh was completely decomposed ('"he has already
been atoned for by his death'"--Rashi), the bones were
gathered and buried in their proper place ("in the burial

places of his ancestors"--Rashi) etc. And they observed
1

-

no mourning rites ("over them in order that their dis-

grace would serve as expiation for them'--Rashi), but only
2

14
grieved (for them) ("and their expiation is not withheld

13

thereby"--Rashi), for grief is borne in tlc heart alone."
In the Gemara ibid (46) we read: "R. Yohanan said
on the authority of R. Simeon b. Yohai: Whence is it
inferred that whoever keeps his dead (unburied) overnight
transgresses thereby a negative command?--From this verse
"Thou shalt surely bury him;“14 whence we learn that he
who keeps his dead (unburied) over night transgresses a

negative command. (Others state:) R. Yohanan said on the
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authority of R. Simeon b. Yohai: whence do we know that
burial is Toraitic?--1In the verse, 'Thou shalt surely bury
him': (here we find an allusion to burial in the Torah)."
Furthermore it says ibid (47a): 'And they used not

to bury him'15 etc. And why such a severity?l6 Because

a wicked person may not be buried beside a righteous one.
For R. Aha b. @anina said: What is the Biblical source

for the reasoning that a wicked person may not be buried
beside a righteous one?--From the verse: 'And it came to

; 7
pass as they were burying a man ' 1

etc. See well ibid.,
the entire discourse.

Behold it is clear from this discourse that we de-
rive the true basis of the mitsvah of burial, which is
practiced among the Jews, from those executed by the Bet
Din, as it is stated concerning them: "Thou shalt surely
bury them.'" However, there is a difference between these,l8
and all the other dead. For ail (other) dead are buried
in the cemeteries of their ancestors, and those exccuted
by the Bet Din are not buried in the cemeteries of their
ancestors because: "one does not bury a wicked person
next to & righteous one, rather they are buried in their

19 However, after their death has atoned

assigned places."
for them, that is: "When the flesh has completely decomposed,
the bones are gathered and buried in their proper place."20
Furthermore, all (other) dead are mourned, but those

executed by the Bet Din are not mourned. ilowever, con-
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cerning the heart of the law of the mitsvah of burial
there is no differentiation between righteous and wicked,
for the Scriptural verse: "Thou =shalt surely bury him",
is stated regarding ever}'one.31 On the contrary, the
very essence of the Scriptual verse refers to those
executed by the Bet Din--who are wicked ones.

See well ibid. in Sanh. (40b) where we read: "The
question was raised: 'Is burialzz (intended to avert)
disgrace, or a means of atonement?'" See in the Tosafot
ibid. s.v. "Kevura'" where they wrote: '"Should you object
there would be a better atonement were he not buried than
if he were buried, as we learnt in a Baraitah (47a): 'It
is a good sign for the deceased that he is being punished
after death--he died and was not buried.' The answer is:
he dces not mean to say that he should not be buried at
all, rather he means to say he must not be buried for the
sake of his hm'u:nr""3 etc., see ibid.

We see that the Tosafot established for us
foundation (hard and fas* rules), that the mitsvah of
burial is required regarding all dead. See also Sefer
Hamitsvot of Rambam, mitsvah 231 where he wrote: "He who
commanded us to bury those executed by the Bet Din on the
day which they were killed, He said (may His name be
blessed) 'for thou shalt surcly bury him on that self-same

24

day. " In the words of the Sifrei: "'For thou shalt

surely bury him', is a positive command; and this is the

=
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law regarding the remainder of the deadzs, that is: that
you must bury the deceased amony the Jews on the day of
their death."

Rambam decided likewise in ch. 12 of Uil Evel,
Hal. 1: "The eulogy is for the honor of the dead, etc.
But if the deceased charged (in his will) not to eulogi:ze
him, he is not eulogized. 1If however, he charged (in
his will) not to bury him, his wish is not heeded since
burial is a mitsvah (religious duty), as it is written:
"Thou shalt surely bury him."26

However, one must be surprised at what Rambam de-
cided in ch. 14 of Hil Evel, Hal. 1: "The following
positive commands were ordained by the Rabbis: visiting
the sick; comforting the mourners, etc. To busy oneself
with all the necessities of burial; acting as pallbearer;
going before the beir; making lamentation (for the dead);
digging a grave and burying the body, etc. These con-
stitute deeds of loving kindness performed in person and
for which no fixed measure is prescribed. Altlough all

these commands are only on rabbinical authority, they are

implied in the precept: "And thou shalt love thy neighbor

as thyself”™ (lLey. 19:18) etc, see ibhid. It is likewise in
Sefer Hamitsvot of Rambam, root I1, that burial is because
of (the principle): "Thou shalt love thy neighbor as thy-

self." Anyway, it is explained here explicitly in his

words, that the mitsvah of burial in a positive command of
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rabbinical authority; whereas from what he wrote in ch. 12

of Hil. Evel which we cited, the implied meaning is that

his opinion is that this mitsvah is Toraitic and we learn

it from what was stated: '"For thou shalt surely bury him."

Perhaps we need to say that this mitsvah is
obligatory, according to the Torah, only on the sons.

And as to the persons executed by order of the Bet Din
(the commandment of burial) rests, according to the
Torah, on the Court.27 However, regarding the remainder
of the dead, who have no sons:zS behold, they are as met
mitsvah29 where it is encumbent upon every Jew30 to bury
them.

Behold in ch. 334 the Bet Yosef wrote in the name
of the Rasba: "(For) one who has been excommunicated be-
cause he is a transgressor and seperates himself [rom the
way of the community, and died in excommunication,31 a

37
stone”~ is placed on his grave" etc. In any event, Jews
must busy themselves with his burial.

In the Sh. Ar. YD, ch. 345:5 Karo wrote: "All who
seperate themselves {rom the ways of the community: and

these are people who break off the yolk of the commandments

from their necks and are not included in klal Yisrael by

their deeds, nor by honoring the festivals, nor by their
participation in the synagogues and houses of study, rather
behold, they are like free men unto themselves like the

rest of the nations. Thus, all these are apostates and in-
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formers, and we do not mourn (before burial) nor mourn
(after burial) for them, rather their brothers and the
rest of their relatives wear white and wrap themselves
in Whit633 and drink and make merry.34

The Hatam Sofer wrote on this in YD, ch. 341: "That
all these things are said only regarding the matter of
mourning and grieving, however we are obligated to bury
them. Proof for the matter comes from those executed by
the Bet Din, and among them: idolators, Sabbath profaners,
and people of a town condemned for idolatry. For we see
that although their relatives did not mourn for them,
nevertheless, they were obligated concerning their burial,
since behold, the very basis of the positive commandments
of burial originates with them, as it is written in re-
spect to them: "For thou shalt surely bury him." However,
they are not to be buried amongst good Jews,'" see ibid.

In Sedei Uemed, ch. 125, the author cites Rabbis
who discuss extensively the words of the Uatam Sofer
mentioned above. But as to the law, they decided as the
ﬁatam Sofer--Jews (must) occupy themselves with his burial
and they (must) bury him in a Jewish cemetery far from
proper Jews.

See in Bavit ﬂadash, ch. 362 where the author cites
the Or Zaruah who forbid the engaging in the burial of a
wicked person who has not repented. The Bayit Hadash

wrote concerning him ibid.: "It is perplexing, because
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of this: '"that a wicked person is not buried beside a
righteous one.“35 This passage proves clearly that one
should busy himself with the burial of a wicked person,
however he is not to be buried beside a righteous person.
And from this passage '"that a completely wicked person
is not to be buried beside a moderately wicked one",36

we learn that we busy ourselves even with a completely
wicked person. It is possible to differentiate between
simple burial and occupying oneselfS? with the burial.
Certainly he must be buried, however one must nct busy
himself with his burial to find for him shrouds and burial
necessities as with the rest of the dead, but he is placed
in a grave as he is, without shrouds," see ibid.

See further in the Hatam Sofer, ch. 195 where he
wrote: "Even though commerce on Shabbat is only a
Rabbinical prohibition, nevertheless, this is only where
one does it occasionally. However, one who opens his
store regularly on the Sabbath, behold, he is profaning the
Sabbath in public and fransgress¢s the positive commandment
38

See ibhid. where

- = - = - 3
he cites thusly in the name of Ramban in the portion Emor.

of resting on Shabbat, which is Toraitic.

Perhaps one can say that this is only wherce he himself
works regularly in his store--then he transgresses the
positive commandment of resting on Shabbat. However,
where he himself does not work in his store, rather a

gentile works there, then he does not transgress the
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positive command of resting on Shabbat even though he
is also present in his store (secing that all the work
of the store is being done by a gentile and he is not
doing anything).

Thus is the implied meaning of the Bet Meir in
Even Haezer, ch. 5. See ibid. where the author40 explains
away the objection of the Penei Yehoshua who objected to
the opinion of those who hold that a gentile may be an
agent in a restrictive way.4l This being so, we say
that "telling a gentile' (to work for you) is a gﬂpv&g.qz
Behold, he must be held guilty by reason of agency, for
the gentile is his agent. threver43 the agent is not to
be held accountable, behold the (Jewish) sender is guilty.
The Bet Meir answerdd: "That the matter of 'agency' does
not apply to Shabbat, for 'work' itself is not prohibited,
for the Torah was strict only concerning bodily rest (of
the Jew). This being so, even though the gentile does
work, nevertheless, behold--the body itself (of the Jew)
rests," see ibid. It is written likewise in th¢ resp.
of the Hatam Sofer, ch. 84 see ibid: "However, in the
store, apart from the work of commerce, there is also
other work which is Toraitically prohibitcd45 for instance,
writing and the like., If he is not careful in refraining
from them, still he must be seen as a transgressor of
Toraitic prohibitions."

The implication of all that was said, and the legal
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conclusion in our case is that (regarding) the man in

this case (despite the fact that he had already 'passed
beyond the gates of death' (Fig. suffered very much) in
that he was "bound in affliction and iron”4b in the
temporary prison of the ghetto), it is possible to find
something that speaks for him in order to tell of his
uprightness and to redeem him, by this, from "going down
into the pit"d? as one of the foolish ones who dies by

way of their sinfulness. First of all, one can say in
his favor that even though he keeps his store open on
Shabbat, nevertheless, who will say to us that he personally
engages in trade and commerce?! Behold, his store was
large and there were a great many gentile employees who
worked there. Although he was present in his store con-
tinually, nevertheless, he should not be considered, be-
cause of this, as one who profanes the Sabbath in public
who transgresses the positive commandment of resting on
Shabbat. For it is possible that his body was resting,
and behold, the Torah is strict concerning hodily rest, and
it is like what the Bet Meir wrote which I cited.43 What
can you say?--behold there is still other Toraitic 'work'
which is customary in the store which perhaps he did, to
which we called attention above. However, about this one
can say: "The secret things belong to the Lord our G-d;"49
(Furthermore) perhaps he would have refrained from doing

work like this (which he actually did), for he did not



know that he profaned the Sabbath by work in his store,so
rather he only knew that he Kept his store open and no
more. It is obvious that nothing can be proved from the
fact that he was not counted among those who came to the
synagogue or house of study to pray, since it is quite
probable that he was accustomed to praying in his home
for some reason.

However, although we have no proof that we should
view him (because he kept his store open on Shabbat) as
a certain Toraitic transgressor as it was stated, however,
certainly we should view him as one who seperates himself
from the community; and as a person who breaks off the
yolk of the commandments from off{ his neck: and he is in-
cluded in what Karo wrote in the Sh. Ar. YD, ch. 345:5,

51

which I quoted above. Since behold, he was certainly

a transgressor of the witsvet of Rabbinical authoritys2
in spite of everything we can say on his hehalf, and this
is obvious.

However, that only concerns the matter of husyving
oneself with him as with the rest of the dead, and the
matter of mourning. However, concerning the matter of
burial proper, certainly he must be buried in a Jewish
grave. It is as we have explained--that this mitsvah
applies to ail the Jewish dead, even if they died in
their wickedness, for example, those executed by the Bet

Din, because it is stated: "Thou shalt surely bury him.">>

208
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However, in truth it seems that in our case, not
only must We busy ourselves with him and bury him in a
Jewish grave, but (also) his grave must not be distanced
from the rest of the graves. (This is so) even though
(it is the case that) before the cursed evildoers (may
their names be blotted out) brought him to the ghetto
prison just like other Jews, he was included with them
that Karo lists in the Sh. Ar., YD, ch. 345:5, which I
cited above. However, at this time: after they brought
him to the ghetto; after they stole his money from him
and all he had; killed all the members of his family and
he remained solitary and alone, certainly he returned in
full repentance concerning all that he did before--as his
words testify which he said at the time when he was
brought to the ghetto, as was stated above.

It is likewise supported from the words of the Great
Rabbi Samuel Engil in part 6, ch. 3 of his resp. See ibid.
where he is asked: "Why are light sinners buried next to
people who have been dead for a long time?--since they
have already been expiated and considered as righteous.
Hehold, 'a wicked person is not buried beside a righteous
one.'" See ibid. where he answers: '"We should not fear,
for if it was not thusly, we would need to set aside a
special cemetery for every dead person, or at least, a
special row, for behold even a 'totally wicked person

cannot be buried beside a light sinner,' as is supported



by our Mishna in Sanh. (46). As we have learnt in this

54 for burial were maintained in

Mishna: "Two places
readiness by the court, one for those who were behcaded
or strang]edSS and the other for those who were stoned
or burned,56 see ibid. However, we presume that also
these light sinners died in repentance, and moreover be
hold, death and burial atone. Therefore we must not be
strict concerning this, see ibid,

This being 50,5? how much the more 5058 in our case
where there is a basis for the matter that he repented,
according to the simple meaning of his words which he

uttered at the time when he was brought to the ghetto.

Certainly his grave must not be distanced from the graves

of his brothers, the people of his nation. It is certainly

encumbent upon us to fulfill his will where he expressed
his opinion that he wants to be buried amongst Jews with-
out any discrimination. For without doubt, although it

is possible that in his life (before he was brought to the
ghetto) he wanted to be like the rest of the gentiles and
to walk in their ways, nevertheless, at this time (after
he saw the evil done to him,and his family, and every .Jew,
by the cursed Germans together with the Lithuanians--who
did violence; robbed; killed; slaughtered; murdered; and
annihilated; men, women, children and infants) certainiy
the nations revealed themselves before him with their true

faces--a face of murderers and robbers, a face of a wild



beast, inhabitants of the forest and wilderness.

Without doubt, at the time when he saw how the
impure murderers killed his son and his son-in-law before
his eyes, at that same time he repented completely. For
at this time, he understood and realized the (true) nature
and character of the gentiles,with whom he continuously
tried to associate and to believe that they were good
and respectable people. At this same time, he realized
that he had received no comfort from all his love for the
gentiles, Not one of them hastened to coms to his aid,
to rescue him and his family. All his gentile neighbors
betrayed him and were like his enemies in giving their
assistance to the German criminals.

Thusly I heard from many people who were free-
thinkers who highly praised the ways of the gentiles and
wanted to imitate them in all respects, that at this time
(after everything which had happened to them) they knew
and understood what is a 'gentile'. They were sorry that
they did not listen previously to the voice of their
teachers and admonishers, who aroused their ears to
morality, and who tried to convince them that Jews "are
a people that shall dwell alone, and shall not be
reckoned (among the nations].“ngrom the bottom of their
hearts, feelings of repentance and regret were aroused in
them, and the desire to return to the bosom of their

people and to behave in the traditional spirit of their
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ancestors.

Therefore, 1 decided that one must busy himself
with this deceased person similar to the rest of the
deceased in the ghetto: to give him shrouds, and to bury
him in the most honorable fashion possible, as is
customary, in the same row with all the Jews.

Therefore, after my decision was carried out, it
became clear beyond a shadow of a doubt, that this
deceased person returned in full repentance. For they
testified about him afterwards, that in his hcme he
wrapped himself in a Talit and donned Tefilin daily
during his prayers. He was conscientious, concerning

the mitsvah of tsitsit (fringes), to wear the Talit Katan

cn his body, and after his burial they found all this in

his home.

(Oshry. Vol., IV, resp. 7)



NOTES

1. King of demons.

(3]

cf. Ps. 44:14; 79:4.

3, I8 535%.

1. Jer: 22:19.

5. Deutr. 21:22-3.
6. After being stoned.
Y See Deut. ibid. The text continues: "For he that

is hanged is accursed of G-d", meaning: he that is

hanged is a reproach unto G-d.

8. That the body must not be left hanging over night.
9. See Deut. ibid.

10. The executed person.

11. E.g., the seven and thirty days, and the twelve,

See Philip Birnbaum, Maimonides Mishna Torah (New York:

Hebrew Publishing Cempany, 1967), section Mourning,

p. 319, note.

12. Before burial. '"Which is not fconsidered as)

honoring the dead." See Rashi, M. Sanh. 46b, S.V. v'lo




hayu mitablin aleihen.

X3 See tractate Semahot 82 (7).
14, See Deut. ibid.
15. The M. (46a) continues: (The executed person) in

his ancestral tomb, but two burial places were prepared
by the Bet Din, one for those who were decapitated or

strangled, and the other for those who were stoned or

buried.
16. Of two separate burial grounds.
174 IT Ki 13:21. The entire verse reads: "And it came

to pass as they were burying a man, that behold, they

spied a raiding party; and they fast the man into the

tomb of Flisha: and as the man came there, he touched

the bones of Elisha, he revived, and stood up on his

feet." See Soncino, Sanh. 47a, note 9, p. 311 where he
informs us that: "According to tradition, the man buried was
the old prophet of Beth-El (I Ki 13:1)." Hence it is seen
that G-d performed this miracle to show that it is not His
will that this man, who was not righteous, be buried next

to Elisha. See also Hullin 7R,

18. Those executed by the Bet Din.

214
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19. In a special part of the cemetery (sometimes lo-
cated at the fence or border of ihe cemetery, or at least

six feet from the surrounding graves).

20. Where other family members are buried.

i 1 "The infinitive indicates that the command concerns
all dead, not only those executed by the Court.'" See

Soncino, Sanh. 46b, note 5, p. 507.

.4/ Of criminals.

2
o

In a nice place.

24. Deut. ibid.
25. Those not executed by the Bet Din.
26. Deut. ibid.
27-28. There is difficulty with Rambam's proof for burial,.

In ch. 12 Hil. Evel, Hal 1 we find that burial is Toraitic
and can be derived from Deut. 21:22 "Thou shalt surely

bury him." However, in Hil. Evel «ch. 14, Hal. 1, and in
Sefer Hamitsvot,Rambam says burial is founded on rabbinic
authority only,although it is derived from the verse "thou
shalt love thy neighbor as thyself," in Lev. 19:18. In
this paragraph the difficulty is resolved in the follouwing
way: Toraitic burial from the verse "Thou shalt surely

bury him'" applies to the case where (only) the son is




obligated to bury his parents, and also in the case where
(only) the Bet Din is obligated to bury a person executed
by order of the Court. However, burial is only on
rabbinic authority, based on the verse "Thou shalt love
thy neighbor as thyself," concerning the remainder of

the dead who have no sons to bury them and are as met

mitsvah.

29. Lit. "One who crys for help and no one comes. Fig.
An abandoned corpse. 'The corpse of a person whose
relatives are unknown and whose burial is obligatory upon
the first Jew who finds it. Even the high priest in
ancient times, who was ordinarily not permitted to come
into close proximity with a corpse, was under fuli
obligation to attend to and properly bury a met mitsvah.

See Meg. 28b.
30. Who finds a met mitsvah.

31~-32. See Eduyot 5:6. This mishna explains that his
coffin was stoned, and not ouly this, but a stone was
placed on his coffin as a sign that his friends were
seperated from him (see R. Ovadia Mibartinura s.v.

soqlin et arono).

33. Festival garments.

34. “"Because they lost one abhorred by G-d, as it is



written: 'But when the wicked perish there is jubilation'"

(Prv. 11:10). See Shakh note 9.

35-36. Sh., Ar., YD, 362:5.
37. In a more elaborate way,
38. Toraitic authority is generally weightier than

rabbinical authority especially in cases of doubt, De-
cision based on Scriptural authority follows this

maxim: "Sefeqa' deoratia' lehumra'" --"if doubt concerns

scriptural authority, one must render a strict decision."
See Betsa, 3Sb, However a decision based on Rabbinic

authority follows this maxim: "Sefega' derabanan lequlah'"--

"if doubt concerns rabbinical authority one must render a

lenient decision." See Shabbat 34a.
39, Lev. 21-24.

40, The Bet Meir distinguish between two types of agency
with respect to a gentile. The [lirst case is where a
crime is involved and the Jewish sender is guilty. In this

instance, the principle of 'vesh shaliah ledevar aveirah'--

"there is agency for an illepal act" (See BQ 79a) applies,
i.e., the responsibility is shifted to the emplover. The
second case involves applying the same principle mentioned
above but concerns a deed which is not in itself prohibited

and the agency 1s not a serious matter i.e., a Shevut



218

(minor sin on the part of a Jew). The bet Meir conclude

that the above principle of 'vesh shaliah' etc. does not

apply here in a strict sense since there is no real

crime, only a shevut (i.e, telling a gentile to work for
you on Shabbat). See Shab. 150a. Thus we have no major
transgression in this case because the gentile is doing

the work and the body of the Jew is resting.

41. That is: 'yesh shaliah ledevar aveirah.' See note

40; and also BQ 709a,.

42. A Shevut denotes an occupation, on Sabbath and
Festivals, forbidden by the Rabbis as being out of
harmony with the celebration of the day. Philip Birnbaum

explains in his work, A Book of Jewish Concepts (New York:

Hebrew Publishing Company, 1964), pp. 576-7: "We are told
that by the command 'you shall rest' (Ex. 23:12), the

lorah 'implies that one must refrain also from doing

things which are not actual work. Such activities, pro-
hibited by the sages on the grornd that they contlict with
the spirit of Sabbath rest are many, some being forbidden
because of their resemblance to prohibited kinds of work,
others being forbidden as a preventive measure, lest they
should lead to the doing of work prohibited under the
penalty of stoning.'" (See Yad, Shabbat 21:1). See case 2,

note 40.



43, If one says that the concept: 'yesh shaliah ledevar
aveirah' (See BQ 79a.) applies. Some say: 'ein shalia?
ledevar aveirah'--"there is no agency for wrong doing"
(See Kid. 42b) and therefore (Sece also BQ 7% ) the re-
sponsibility for an illegal act cannot be shifted to the

employer because the concept of agency does not apply.
44. See note 40.

45, See Shabbat 7:2 where the Mishna outlines the main

thirty-nine categories of work forbidden on the Sahbath.

16. Ps. 107:10.

47. Job 33:24,.

48. See note 40.

449, Deut. 29:28.

3B, He was ignorant of the Sabbath laws.

sl. "All these are apostates and informers, and we do

not mourn (before burial) nor mourn (after burial) for
them, rather their brothers and the rest of their
relatives wear white and wrap themselves in white and

drink and make merry."

52. See note 58.

53. See note 5.
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54. The Gemara (47a) explains that the reason for two
burial places and not more is: "It is the tradition given
to Moses on Sinai.'" These people are buried in different
places because of the reason: '"that a totally wicked

sinner is not buried beside a light sinner."

55. These are totally wicked sinners.
56. These are light sinners.
8T That we presume that these light sinners died in

repentance (see text above) and therefore we should not

be strict concerning this.

58. Should we not be strict by burving this Jew in a

separate place in the cemetery.

59. Nu. 235:

O
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Responsum 15

Concerning The Law: Whether It Is Permitted To Say A

Mi Shebeirakh On Behalf Of A Gentile Who Is 1117

Question: It was after we had the good fortune that G-d
showed mercy on the refuge of Israel: "to bring out the
prisoners from the prison, and them that sit in darkness
out of the prison house."1 Evervone who was inscribed for
life saw a great light--the light of lovingkindness of the
salvation of G-d, giving them prospect and hope. Amongst
them was a boy (named) Yedudah, whom a gentile (woman)
brought to her community in Kovno, since his parents (may
their blood be avenged) hid him with this gentile. 1In her
hand was a letter written by them (the boy's parents) and
on it was the address of their relatives in America. She
(this gentile woman) requested that they help, with all
their ability, to return this child to the bosom of his
people. Truly, her community tried in this matter, to
find the relatives of this child--who accepted him with
open arms, and bestowed upon him love and mercy, to rear
him in the spirit of his ancestors. Indeced (this bov) (is
the same) Rabbi Yehoshua who lives today in New York.
Behold, after the passage of time, this gentile woman
came before me and made a request with her own mouth.
Seeing that she was very i1ll, and since she heard that

the Jews were accustomed to praying for the

BN S
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sick, therefore she requested that they pray for her.
She was certain tnat by the merit of her saving the boy,
her prayer would be accepted and she would be healed.
I'ne question is: Whether it is permitted for us to pray

2
on behalf of gentiles and say for them a Mi Shebeirakh?

Answer: In Git. (Gla.) we read:"OQur Rabbis have
taught (in a Baraitah): 'that we are bound to support
the gentile poor just as (lit, together with) the
Jewish poor, and visit the sick of the gentiles just as
the sick of the Jews, and bury the dead of the gentiies ]
just as the dead of the .Jews.3 in the interests of
peace.'"

In the Sh. Ar., YD 151:12 it was likewise decided:
"It it permitted to support their poor, visit their sick
and bury their dead, eulogize them and comfort their T

mourners, in the interests of peace."”

In the resp. of Hayyim Bir, ch. 51, he wrote con-
cerning a gentile with whom he did business and from whom
he profited: "It is permitted for a Jew to pray that he
will live,and also to give charity so that he will be
healed., For in this case (the prohibition based onj:

'Do not be sracious unto thcm',4 does not apply," see
ibid,

Also in Sefer Uasidim the author cites that it is

permitted to pray for a gentile whom one has sent far



away (on business), that he will return in peace and that
he should not wish for him any harm. See ibid. in Sefer
ﬁasidim, ch. 256 and 746 where it savs ibid: "I heard (of
a case where) gentiles came to the righteous of the
generation to ask for their blessing and they (these
righteous Jews) prayed for them (for the gentiles)."
Therefore, it seems to me that in our case,
certainly it is permitted to pray on behalf of this
gentile woman. The prohibition: "Do not be gracious
unto them,“5 does not apply herc--seeing that she did
a great loving dead as this: to save a Jewish life from
death by rescuing him from the impure hands of the
cursed Germans. Therefore, it is permitted to pray on
her behalf and to say a Mi Shebeirakh. [ decided that

it should be done thusly.

(Oshry. Vol. 1V, resp. 16)

)
i
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2. Lit. "May ilie who blessed." This is the title and
also the opening line of the prayer for the Jewish sick.

See Harlow's Rabbinic Manual, pp. 89-90.

3. "I1f there is no one else to bury them, but
a Jewish cemetery." See Soncino, Git. 6la, note

also Rashi, ibid, s.v. 'im metei Yisrael.'

4. In other words: do not do a favor for them. See
Deut. 7:2, and AZ 20a. These sources apply this verse

-

only to the wicked amongst the nations (i.e.: idolators)

who: "Will turn away thy son from following Me (G-d),

that they may serve other gods.." (See Deut., ibid.)

See note 4.
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Responsum 16

Concerning The Law of Sustaining One's Life On The Flesh

Of The Dead In The Ghetto And Concentration Camp.

Question: I was asked by Mr. A, Goldstein, (may his

light shine), (a question) in connection with the terrible
incident which occurred in the nation of Chile where an
airplane crashed in a wind storm in the Andes mountains,
Most of the passengers perished in this accident and only

a few of them survived in a surprising manner. They lived
there among the mountains and high rocks at a range of
12,000 feet more than ten weeks, for they were not able to
descend from there. 1In order to sustain their lives, so
that they would not die of starvation, they ate the flesh

of the others who died in the accident. [ was asked by

the person mentioned above, in that same era pregnant with
troubles--in the years of the German conquest when numerous
Jews were imprisoned in concentration camps in which hunger
and famine preyvsiled--whether an incident occurred then,
where our imprisoned brethern ate the flesh of their fellow
Jews (who died {rom poverty and wont) in order to sustain
their lives like the passengers of the airplaiic did above?
And likewise: whether it is truly permitted, from the stand-
point of the law, for a Jew to sustain his life on the flesh

of a person, in a situation of piquah nefesh (saving of a

tife)® like this?
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Answer: Behold in Ket. (60a) it savs: '"Our Rabbis
taught3: 'A child must be breast fed for twenty-four
months. From that age onwards he is regarded as one who
sucks an abominable thing'; these are the words of R.
Eliezer. ®. Joshua said: (He may be breast fed) even for
four or five years. If, however, he ceased after the
twenty-four months and started again he is to be regarded
as sucking an abominable thing. It was said (by a sage):
'"From that age onwards he is to be regarded as one who
sucks an abominable thing.' But I could point out a
contradiction: As it might have been presumed that milk
from those who walk on twe (legs) ("milk of a woman who
walks on two legs'--Rashi), is unclean ("forbidden"--
Rashi) since such (prohibition mavy be deduced from the
following) logical argument (we have a kal v'homer)dz 1f
in the case of (an unclean) animal, where one is lenient
when touching them ("which do not cause defilement while
alive'"--Rashi) (the use of) its milk has nevertheless been
prohibited (''as is stated in Ber. (p. 6): 'Camel', 'Camel'
is stated twice.S one is to prohibit its milk"--Rashi),
how much the more so should one prohibit the milk of a
human since touching it ("amenstruating woman'--Rashi) is
prohibited; therefore the Torah says: '"the camel, although
it chews its cud (..it is unclean unto you.")ﬁ, only 'it'?
(Heb. 'hu') is unclean; human milk (lit. milk from those

who walk on two (legs))however, is not unclean but clean




excluded13 because (the flesh prohibition) applies to
every creature, for even concerning a clean beast there
is a prohibition against eating "the flesh of a living
animal:"14therefore the Torah says: "This is unclean"
(Heb. '"zeh tamei")lS meaning--the Biblical prohibition
of flesh refers to animals and not to human beings."

Ri said: "According to our texts where the word "it"
(Heb "hu'") is interpreted to permit milk and blood, as

well as according to the Torat Kohanim (Sifra) where the

interpretation is taken from the word "these" (Hc¢b. "zeh"),

it follows properly that they could have excluded milk,
flesh, and blood, by one verse.lb as we find in many
places that we exclude by one verse many things," see
ibid. in the Tosafot.

Behold, Rambam in ch. 2 of Hil. Maakhalot Asurot,
Hal. 1 writes: "From the principle which states: 'what-
ever parts the hoof, and is clovenfooted, and chews the
cud,"lT I might presume that every (beast) which does
not chew its cud and ics not clovenfooted is forbidden--
for 'a prohibition derived from a positive formulation
of the law, has the characteristics of a positive law.'18

Concerning a camel, a pig, a hare, and a rabbit the Torah

states: "You shall not eat from that which chews the cud,

9
and from that which parts the hoof," etc.l Behold, you
learn®? that these {animals) are prohitibed by a negative

command, etc.
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In Hal. 2 ibid. he wrote: "Therefore anyone who
eats as much as an olives' measure21 of flesh from an
unclean beast or animal receives stripeszz according
to the Torah, whether he ate from the flesh or whether
he drank from the milk; the Torah did not differentiate,
with respect to unclean species, between their milk and
their meat."

In Hal. 3 ibid. he wrote: "Even though it is written
concerning man: 'And man became a living being' (lit.
animal),23 he is not included in the species of animals
which part the hoof.24 Therefore, he is not prohibited
by a negative command and he who eats human flesh or

(drinks) their milk, whether from the living or the dead,

g : . 25 S ho s
is not given stripes; but it is prohibited by a

positive command because the Torah enumerated seven species

of animals and states concerning them: "There are the
beasts which you shall eat.”26 Surely, everything apart
from these you shall not eat--for 'a prohibition derived
from a positive formulation of the law, has the
characteristics of a positive law,'" etc.z?

In the Reior Shetat Harambam the Magid Mishneh
wrote: "Even though it is written concerning a man, etc,
It is explained in the Torat Kohanim that ‘human flesh'
is not prohitibed by a negative command rather by a

positive command, since behold 'Scripture enumerated

5
seven' (Kosher species)."8 etc. This follows from Rambam
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from what he wrote ibid: 1 might think that even the eat-
ing of human flesh and the drinking of human milk are
prohibited by a negative command, therefore the Torah
says: 'These are the heasts which you shall not eat'

(Lev. 11:2); this means, these are prohibited for eating
by a negative command, however the flesh of humans is not
prohibited for eating by a negative command. Rambam
holds, had it been permitted, they would not have said

so, rather certainly there is no negative command (pro-
hibiting the eating of human flesh) but it is prohibited
by a positive command. The Torah had to exclude him (man)
because of the verse: 'And man became a living heing,'zg
even though the blood and the milk are completely per-
mitted Scripturally,as it is explained in Ket., ch. Af Al
Pi (p. 60), etc. This haraitah,30 according to its
obvious meaning, supports the words of Rambam--that if the
flesh of humans was completely permitted Scripturally,
what was the purpose of informing us of 'his blood and

his milk'?--and how can he be clean (kosher to eat), and
that which comes forth from him (blood and milk) unclean,
etc.? The following is the opinion of Nachmonides
(Ramban), (may his name be for a blessing), and the
Rashba, (may his name be for a blessing), that there is

no Scriptural prohibition at all concerning human flesh
(severed from a person while still alive). However,

Nachmonides (may his name be for a blessing) wrote: '"The
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flesh of a dead Jew is forbidden Scripturally, even for
deriving benefit (thereof). The prohibition of deriving
benefit from the dead has already been explained in the
words of the Rambam, etc." R. Aaron Halevi agrees with
the opinion of he who says that the precise text of this
is in the Sifrei: "You might think that blood of humans
is prohibited by a negative command, and the words of
Rambam appear to be correct (lit. basic)." These are
the words of the Magid Mishneh, see ibid.

Behold, we have three opinions concerning human
flesh: 1) The opinion of the Tosafot, Nachmonides, and
Rashba: that milk, flesh, and blood are equally per-
mitted Scriptually; 2) The opinion of Rambam: that only
milk and blood are permitted, but flesh is prohibited
by a positive command; 3) The opinion of Aaron Halevi:
that the flesh and the milk are prohibitied by a negative
command .

In the Sh. Ar., YD 79:1, Rama wrote: "The eating of
human flesh is prohibited Scripturally (Ran, ch., Af Al
Pi; and Rambam, ch. 2 of Maakhalot Asurot, Din 3; and
Harav Hamagid; and Korban Aaron, ch. 8, p. 64, column 4;
who do not agree with the meaning in the Tosafot ch. Af
Al Pi; and Rosh (savs): "Human flesh is not prohibited
Scripturally", see Bah).

See in Shakh, note 3, where he wrote: "Surely Rama

wrote that human flesh is prohibited for eating
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Scripturally--this refers to flesh which is seperated

from a person while he is still alive; but flesh from

the dead is prohibited even for deriving benefit (thereof),
according to the Torah in everyones opinion.SI This is
like what Nachmonides wrote when he cited the Magid
Mishneh which we cited above.

The Turei Zahav ibid., note 3, cite what Rosh wrote
in ch. Af Al Pi:"That human flesh, even though it is only
prohibited Rabbinically, in any case, when seperated
(from a living body) it is permitted,”see ibid.

See in the resp. of Zerah Emet, part II, ch. 48, in
the case whether it is permitted for a sick person, who
is not in (mortal) danger, to be cured by means of

medicines which contain mixed in them crushed and burnt

human skull bones. And {(see) likewise in the book

Mahazik Berakhah, YD ch. 79, note 2 of Hayyim Yosef David ,
Azulai (may his memory be for a blessing); and in the
resp. of Fmek Hamelekh, ch. 75.
In the resp. of Radbaz, cn. 548, in the case whether
it is permitted to eat the flesh of a mumified corpse,
which became dry, for healing purposes--he wrote to per-
mit it, even for a sick person who is in no danger, be-

cause it has become so dry that it is not worthy to be

-

(1]

dog food.
See also in the resp. of R. Shelomoh b. Shimone

(son of Shimone bh. Tsemah Duran), ch. 518, where he wrote
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about a case where the woman was accustomed to swallowing

the foreskin of infants who had been circumcised, in

-

. " ] 33 .
prder to give birth te male children. According to the

G

pinicn of the Tosafot in Ket., p. 60, it is permitted.
It is stated likewise in the Shul?nn Ge'vohah ibid.,
note 4, sce there.

Also regarding the prohibition of deriving benefit
from the dead (see) what 1 cited above--the words of
Nachmonides and Shakh.34 Behold, it is the opinion of
many of the early Poskim that there is only a Rabbinical
prohibition. Sce in the resp. of Yavets, part 1, ch, 11;
and likewise in the Sedei Ucmcd, in the section called
Devrei ﬂakhamim, ch, 31; specifically concerning the
death of a gentile, the opinionof the Tosafot in BQ,

p- 10, s,v. "Shehashor", where they say that it is per-
mitted for deriving benefit ithcrcof1.35 It is likewise
the opinion of Nachmonides; the Rokoah; the Yerim; the
Mishneh Lemelekh; and the Pri lHadash. See further in the
resp. of the Hatuw Sorer, section YD ch, 336; and see
further in Migdal Oz of the Great Rabbi Yavets, (may his
name be for a blessing), in Hil. Tsurei Akhilah at the
end of ch. 1.

On the basis of all this, it scems to me that it is
permitted to ecat the flesh of the (human) dead in order
to sustain one's life. [Especially, as it is stated in

Tractate Yoma, p. 82a: "That therc is nothing that stands



in the way of saving a life except: idol worship" etc.;
and it is decided thusly in the Sh. Ar., YD ch. 157.
Even in a case of doubt it is stated: "As it is written,
‘that veu shalt live by them'"?ﬁctc.; in particular
(sustaiaing oneself) on human flesh. For even according
to the opinion of those who hold that it is prohibited
Scripturally, nevertheless, he does not receive stripes
because he did not transgress a negative command, rather
a positive command as Rambam wrote in ch. 2 of Hil.
Maakhalot Asurot, Hal. 3. How much the less 5037 accord-
ing to the opinion of those Poskim who hold that con-
cerning human flesh, there is not even a Rabbinical
prohibition.

Nevertheless, it never happened in the Kovno Ghetto
nor in the surrounding camps, that human flesh was eaten.
Only this was known to us, that next to the place where
the Jewish forced laborers worked was a camp of captive
Russian soldiers. Jews told me that thev saw how these
captive soldiers roasted, over campfires which they made,
the flesh of a dead soldier and ate it.

Also my f{ricend, the rahbi mentioned above wheo was in
the camp Theresienstadt, told me that he had not seen nor
heard of Jews who ate human f{lesh.

"And it is the pride33 of the Jewish peop]e,"sg and
rightly so. TFor behold, therec 1s no estimating nor de-

scribing the great hunger which prevailed in the Jewish
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concentration camps--and hunger is worse than any other
form of suffering. Nevertheless, the Jews did not de-
scend from their holiness--the holiness of man--and did
not rat ever, human flesh. We know what is stated in

10 and

the Torah: "You shall be a holy people unto Me;"
Rashi comments: "If vou (will be) holy and seperated
from the loathsomeness of carrion ({forbidden animals),
and tereifa, then you (shall be) mine.'" Therefore,
those imprisoned in the camps want to be G-d's (people),
and to give their lives in holiness and purity in the
sanctification of the Divine Name (martyrdom). They
chose to die the death of the upright, and not to defile
themselves by cating human flesh, which is loathsome,
and tastes like the flesh of swine 31 (even though its
taste 15 excellent). As it is written in the resp. of
Yavets in the name of ancient phyvsicians.

May the good Lord watch over the remnant of ilis
people, and redeem them from slavery unto freedom, from
darkness to great light. May we merit (Fig. have the
sood fortune) to go up to Zion in joy, and to Jerusalem--
House of His holiness--in eternal happiness, speedily in
our dayv, Amen.

Behold, revarding this question 1 spoke with my
friend the great well-known Rabbi Avraham Meir lzrael,
may he live long and happily, Amen. He cited this

question in my name in the periodical Hama'or, in the
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month of Kislev-Tevet, vear 25, note 2.

See ibid. in Hama'or where the opinion of the Rashba
is cited that human {lesh is not prohibited Scripturally,
huwcver the mitsvah of perushah lseperation}42 applies
there. The opinion of the Rabad and Nachmonides is that
not even the mitsvah of perushah applies. Also the Pri
Hadash wrote that not even the mitsvah of perushah is

applicable there.

{Oshry, Vol. 1V, resp. 23)
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NOTES

T See, Piers Paul Read Alive: The Story of The Andes

Survivors, (Lippincott, 1974).
2 See note 29 of resp. 0.
35 In a Baraitah. See Tosefta Nid. [I.

1. This is an a mineri argument comparing a woman with

a camel.

5. Once in Lev. 11:4 and again in Deut. 14:7. Since
there are no superfluous words in the Torah, the
repetition of the word 'camel' is interpreted in this
way: one to forbid the camel itself and the other is to

prohibit its milk.

6. Lev. 11:4. This Scriptural verse retlects the
kal v'homer because a woman does not chew the cud and

is therefore in a different category from that of a camel.

Zis The second 'it' ('hu') in Lev. 11:4.
8. cf. Ror. 22a,
: [ "I.e., human milk is not only Pentateuchally but also

Rabbinically permitted. How then is this ruling to be

harmonized with the previous Baraitah from Nid. which
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regards human milk as an abominable thing?'" See Soncino,

Ket. 60a, note 3, p. 357.

10. The last mentioned Baraitah (which begins with Amar
mar) which permits the consumption of human milk., See

Soncino ibid., note 3.

4 E5 No word in the Torah is superfluous. Even a seeming-
ly superfluous word is either inclusive or exclusive, or
serves as a connecting link especially for a gezerah
shavah. In this case, "zeh'" is exclusive meaning "thesc"

and none else.

12-13, From the restriction of consuming 1t.
14, Lev. 13:15.
15, Ibid, 11:4

16. Why use two verses, 1.e., '"zeh" and '"hu" when one
L ]

would have been sufficient.

18. (See Yev. 56b.) It only carries the consequences of
transgressing a positive law, which is not as serious as
transgressing a negative law. (As a rule, there is no

punishment for transgressing a positive law with two

exceptions,namely: brit milah and korban pesah which

carry with them the punishment of kareit).



19. Lev. 11:4,

20. By their heing specifically mentioned among the pro-
hibition, that we do not want to derive them from the
positive law (which tells which animals are allowed to
be eaten) by using the principle of: 'a prohibition de-
rived from a positive formulation of the law has the

character of a positive law.'

21, See Sh. Ar., O 486¢.

2Z, See Yoma 80a, s.v. 'kol hashiurim kulan bikhziet.®
23. Gen. 2+7
24. Of which the Torah wrote {Lev. 11:4): "Nevertheless,

these vou shall not eat of them etc., of them that part

the hoof.

25. And also he is not guilty of transgressing the pro-
hibition of 'eating the flesh of a living animal', since
this prohibition applies only to domesticated animals,
wild beasts, and clean birds., See Gen. 9:4; Sh. Ar., YD

B2 5

26. Levi. 1kz2,

27 This principle applies to the consumption of human

flesh.
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28. And man was not included among them. Thus, for
instance, eating human flesh is a lighter prohibition

than eating pork according to the Torah.
29, See note 23.
30. Ket. 60a. S.V. Amar mar,

5. See Hul 128b. where it states: "What difference is
there between a limb torn from a living animal and a limb
torn from a dead animal?--The difference is where some
flesh is severed from the limb; for flesh severed from
the 1limb torn from a living animal is not rendered un-
clean, but (flesh severed) from the limb torn from a

dead animal is rendered unclean,"

32. In tractate Toh. 8:6 it states: "A general rule has
been laid down concerning clean foodstuffs: whatever is
designated as food for human consumption is susceptible
to uncleanness unless it is rendered unfit to be food for
a dog..." See Ker. 2la. See alsao Nid. 55a where it says:
"The flesh of a corpse that was crumbled (owing to its

extreme dryness) is clean."

33. See Joshusa lrachtenberg's Jewish Magic § Superstition

(New York: A Temple Book, Athenecum, 1975), pp. 188-9, where
he lists other theories concerning the factors that deter-

mine the sex of the child.



34. The prohibition of deriving benefit from the dead
is Toraitic, according to these two poskim, being de-
rived from Nu. 20:1: "And Miriam died there and was
buried there." See Sh. Ar., YD 349:1; and see Shakh

ibid. note 1.
a5, From the corpse of a gentile.

36. Meaning 'not die by them.' See Lev. 18:5 and

Yoma 85b.

i Are there any negative consequences for eating human

flesh.

38. Shows the excellence of the Jewish people.

39. Ps. 68:35.

40. Lev. 19:2,
41, Which is forbidden for consumption by the Torah.
42. See Lev, 19:2 in the Jifra where it explains that the
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meaning of 'kedosh tihiyvu' (Thou shalt be hely) is 'perushim

tihiyu' (You shalt be seperated), that is:seperated from

prohibited things which are abominable.
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Responsum 17

Concerning The Law In The Ghetto Hospital, Where There
Were Sick People Who Wanted To Fast On Yom Kippur. The
Physicians Said 1f They Fast, There Is Fear That They
Will Aggravate Their Illnesses And Will Endanger Them-
selves. Are They Allowed, According To Law, To Be

Strict With Themselves?

Question: On the eve of Yom Kippur of the vear 1942, Dr.
Epp said to me that Dr. Zacharin, the Director of the ghetto
hospital, wanted to speak with me in connection with a very
pressing matter, and requested that I come to him immediately
to the hospital.

When I came to him he said to me that there are, at the
hospital, a noticeable numher of sick individuals for whom
danger to their lives is imminent if they Fnstl on Yom Kippur.
Behold despite the fact he said to them that because of their
serious condition it is forbidden to fast, nevertheless, they
still agreed that on this holy day they wanted to join them-
selves to Klal Yisrael, to fast and to pray that the Holy
One Blessed Be He would take pity and have mercy on His
people, and hasten for them redemption and salvation from the
hand of the German enemy--who devours Jacob (the Jewish
people) with hearty appetite.

His words impressed them when he explained the great

danger which would threaten them if they fasted. In spite
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of the severe condition of their health,is the fact that
the fast would certainly harm them. Behold, the (portions
of) food at the hospital were very mcagcr.2 and there

was not enough there in order to sustain even healthy
people and to restore their souls (and strengthen them)
after the fast--and especially sick individuals like them,
for whom the condition of a number of them was serious due
to their illnesses, If they fast on Yom Kippur, behold,
on the night following Yom Kippur--the 200 grams of bread
and the tiny bit of black soup (made) from horse boncs
which would be given them, would not bhe sufficient to
break their hunger after the fast, and their illnesses
would grow progressively worse.

Nevertheless, they strongly adhered to their opinion
in saying that they are absolutely certuain that the Holy
One Blessed Be He would help them to withstand the fast
of Yom Kippur. Whatever they are given will not be
sufficient (food) to break their hunger after the fast,
and [ explained that it is foruidden for them to fast in
their condition from the standpoint of the halakhah. By
the way, the one who asked the question told me not only
Orthodox sick (who all their days were strict with G-d's
matters) held fast to their opinions and insisted on
fasting on Yom hippur, but even such people who all their
lives observed neither religion nor mitsvah. Now, also

they joined the rest of the sick, and theyv too insisted
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on fasting on Yom Kippur together with everyone, and not
to be an exception to the (fasting) community in this
hard hour for Jews.

in hearing these¢ words Dr. Zacharin told me, | was
stunned from the great amazement. 1 said in my heart:
"Master of the Universe, look (down) from the heavens,
and see and observe from your holy habitation your pcople
Isracl, for whom even in the hour of their lowly con-
dition, travail, and oppression, "the spirit of the Lord
continues to move them;"3 and they believe with perfect
faith that "the Glory (Eternal) of Israel will not t’.a\il,"'.l
and the lamp of Israel wiil not be r:xtin,\:uishnewl."‘:J Even
in the face of bitter death they are ready to give their
lives for the sanctaification of the (Divine) Name {in
:::art}'rdom}.tl and they strive to donate their portion to
the continued existence of the People of lsrael by means
of observance (with all their soul and might) of His
ordinances, His mitsvor and statutes, as commanded in His
Torah.

| said to Dr. Zacharin, that after 1 clarify whether
there is no ohstacle from the standpoint of halakhah to
render the fast forbhidden for them, certainly 1 will do
his bidding and fulfill his request to persuade the sick
and influence them not to fast on this Yom kippur, so

that they will not endanger their lives.



Answer: In tractate Yoma (85] we read: "R. Ishmael,
R. Akiba and R. Eleazar b. Azariah were once on a
journey, with Levi ha-Saddar and R. Ishmacl son of R.
Eleazar b. Azariah following them. Then this question

was asked of them: Whence do we know that in the case of

danger to human life the laws of the Sabbath are suspended?

R. Ishmael answered and said, etc. Rab Ychudah said in
the name of Samuel: If 1 had been there, | would have told
them something better than what they said: "He shall live
by them."? but he shall not die because of them.® Raba
said: (The exposition) of all of them could be refuted,
except that of Samuel, which cannot be refuted," see ibid.
Rambam in ch, 2 of Hil, Shabbat, Hal. I, 11, etc.
wrote: "The (commandment of) Shabbat, like all other
commandments, may be set aside if human life is in
dangcr.9 Accordingly, if a person is dangerously ill,
whatever a skilled local physician considers necessary may
be done for him on Shabbat. If it is unccrtain whether
the Shabbat needs to be violated or not etc., the
Shabbat must be violated, for the mere pessibility of
danger to human life overrides the Shabbat." "The general
rule of the matter of Shabbat concerning a person who is
dangerously ill is: Behold, he is like a sick individual
concerning all the things that he requires. When such
things have to bhe done, they should not be performed by

gentiles, minors, slaves or woman, lest the Sabbath
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(observance) becomes trivial in their eyes; instead,

scholars and sages of Israel are to carry them out. One
must not put off the desecration of the Sabbath in treat-
ing the dangerously ill patient, as it is written: "Which

w10 but he must not

if a person do, he shall live by them,
die by them. From this you may infer that the laws of
the Torah are not to wreak vengeance upon the world, but
to bestow on it mercy, lovingkindness, and peace. It 1is
of secterians who say that this is a desecration of the
Sabbath and therefcre prohibited. Concerning them
Scripture says: 'Wherefore I gave them statutes that were
not good, and ordinances whereby they should not live by
11

them.'"

The R. Magid wrote about the verse "it is forbidden

to put off" etc., ibid., it is explained ibid in the Yer.:

""He who is diligent, behold is praiseworthy; and he who
asks, behold is as one who sheds blood (2 murdercrl,“l"
see ibid.

Scc¢ Nachmonides in his book Milhamot Hashem, in ch.

Ben Sorar U'moreh in Sanh. s.v. v'ode amar Abayvee, where

he also wrote: 'We have not iearned of an act of piety
for a dangerously ill person where he cannot desecrate
the Shabbat, rather he who 1s diligentls is praiseworthy,
and he who restrains himselfli is guilty of dJeath," see
ibid,

See also in Ran, in ch. Yom Hakippurim in Yoma, where



he wrote: "And for a dangerously ill person to whom
experts said: 'to desecrate the Shabbat is an act of
piety'--if he refrains from doing it, he is nothing but
a murderer. He who is diligent, behold, he is praise-
worthy; he who is askedlS in reprehensive; the asker is
a murderer; and all the more so he who restrains himsel!
is guilty of murder." See also in the Torat Haadam,

p. 11b; and in the M'ireil Hibur Hateshuvah, p. 471,
where the author wrote: "Any one who trys to be exception-
ally pious concerning this, and who risks his lite be-
cause of this, behold, he is in the category of
murderers."

In the Sh. Ar., OH ch. ©18:1 the author wrote: "A
sick person who neceds to cat--if there is an expert
doctor (even if he is a gentile) who says: 'If he is
not fed it is possible that the illness will become
more serious and he will endanger himself'--is fed
orally, and it is not necessary to say: 'lest he die.'lb
Even if the sick individual says that he does not need
(to eat), we heed the physician.l? sce ibid.

Yet in connection with the fast of Yom Kippur [ saw
in the resp. of Haclef L'Kha Shelomoh, section OU ch: 351;
where the author wrote: "In a situation where there is
fear of dancer, it is permitted for a person to be strict
with himself to fast on Yom Kippur, since the fast of

a

Yom Kippur is I‘nraitic.lb If he is an important man, it
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is proper that he be strict with himself.19 llowever,
on Tisha B'av, which is Rabbinical, it is forbidden
to be strict with onescl(.z

Hluwever, in the resp. of the Radbaz, part 3,
ch. 443, he wrote: "Heaven forhid for the sick person
who is strict with himself by fasting on Yom Kippur
if the physicians fear that he will possibly endanger
himself by this. lle who is strict with himself is
guilty of death as it is written: "And surely your
blood of vour lives will I roquire,"zl see ibid.

I saw in the resp. of Avnei Nezer, section ﬁM
ch. 193, where the author cites the words of R,
Avpaham b. (I1bn) Ezra concerning his commentary on the
Torah in ch. Mishpatim where he wrote: "Permission 1s

only given to the physician to heal for external wounds.

However, for those whose sickness is internal, it i

w

in the power of C-d to heal him and not in the hands

of the physicians For such is the opinion of Nachmonides

L]
o

in ch. Behugotai where he wrote: "But when a man's ways
75 ]

please the Lord'a. he need have no concern with physicians..t
The rightcous did thusly in the time of prophecy, for theyv
did not seck the physicians, but rather the prophets.

This was the sin of Asp as it is stated regarding him:

"Yet in his discase he did not secek the Lord, but the

¢
Tt S - .
physicians.'" He  concluded ibid., that the sick person

L]

has a right not to heed the physicians when they order him
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26
to cat a lorbidden food to heal him, FEven if the sick

person is not regarded (Lit. did not have the presumption
of being) as a righteous individual,zr he is allowed to
be strict with himself not to eat a forbidden food and

to trus: in the Lord that He will heal him, even though
he may be in danger. However, the matter is surprising.
Now that all revelation has ceased and prophecy has been
discontinued from Isracl, certainly we are obligated to
act according to the advice of the physicians, as it is
stated in Yoma 83: "If the physician says that the sick
person says that he does not (nced to eat)--we heed the
physician and feed him." Nachmonides wrote likewise in
Torat Haadam p. 7d; and Rambam decided thusly in c¢h. 2

of Uil Shevitat Asur, llal. 8. From the words of the Sh.
G OU. ch. 618:1 the meaning is: "That even if the sick
person has an internal illness,we listen to the words of
the physician and profane the Shabbat and Yom Kippur."--
And (see) in particular what Tashbats wrote in his resp.,
part 1, ch. 31: "That one must rely on the words of R.
Avraham lbn Ezra in contrast to the opinion of the Poskim,
See the Rambam in his commentary on Hamishnayot, the end
of ch. 4 of Pes.: "If the sick person does not act accord-
ing to the wavs of healing based on the laws of nature,
then ultimately he will die of that (same) illness, which
was not decreed for him at the time when he fell sick,

It is similar (to the case of) entering a blazing fire--
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for certainly the fire will devour him and he will die
before his time. And the result is, he himself is guilrty
of (causing his own) death. These are clear things

which only crooked and twisted people (idiots) deny."

Behold in Pes. (25a.) it states: "For when Rabin
came, R. Yohanan said: one may be healed by anything
except for idolatry, incest, and murder," sece ibid.

In Sanh. (74a.) we read: "R Yohanan said in the
name of R. Shimone b. Yehotsdak, they noted and passed
a law in the upper chamhcr38 of Nitsah in Lod: T1 it
is said to a man "transgress or you will be killed,"
he may transgress every law in the Torah excluding
idolatry, incest and murder."

Rambam in ¢h. 5 of Hil Yesodei Hatorah, iHlal. | and
11 wrote: "Should an idelater arisec and coerce a Jew
to violate anyone of the commandements mentioned in the
Torah under the threat that otherwise he would put him
to death. the Jew is to commit the transgression rather
than suffer decath; for concceiaing the commandments it
is said, "Which if a man do them, he shall live by
thom":g: "live by them, and not die by them." And if
he suffered death rather than commit a transgression,
he himsell is cuilty of (causing his own) death." To
what does this rule applv?--To all the commandments,
except the prohibitions of idolatry, incest and murder.

With regard to these: if a Jew should be told: "Trans-



aress one of them or ¢lse you will be put to death,” he
chould suffer death rather than transgress."
Behold, with recuurd to the decision of the Rambam,

tha

re

~oncerning the rest of the mitsvot stated in the
Torah if someone suffers death and does not transgress--
behold, he himself is guilty of (causing his own) death.
The Teosafot in AZ (27b) do not hold thusly.
See ibhid. in the Tosafot s.v. "vakhol", where they wrote
at the end of their words: "If he wants to be strict
with himself regarding the rest of the mitsvot, he is
permitted--like R. Aba bar Zimra the Jerusalemite who
was beside a gentile who said to him: 'Eat carrion
or | will Xkill vou.' R. Zimra said to him: 'If you
want to kill me, kill.' And he was strict with himself
because this was done in private," sce ibid.

See in the Rosh, AI 82, at the end of ch. 9, where
he holds concerning this like the opinion of the Tosafot.
See ibid. where he wrote: "If @ person wants to be strict
with himself to suffer death for the rest of the trans-
uression in privateSI. he is permitted, and we do not
call it sclf-inflicted injury, as it is stated in the
Yer.: 'R. Aba bar Zimra was a tailor for a gentile, and
the gentile said to him: 'Lat carrion, and if (you do)
so I will not kill you.' R. Zimra said to him: 'If you
want to kill me, Kkill--for I will not eat it!" We have

to assume this was in private in the house of the gentile--



but he wanted to be strict with himself.

1 saw in the resp. of the Radbaz, part 4, ch. 67,
where he concluded: "That even the Tosafot and the
Rosh--who disagree with the Rambam and hold that: the
one to whom the law applies that he should transgress
and not suffer death, and he was killed and did not
transgress, behold, he is praiseworthy--nevertheless
(they) agree concerning a dangerously i1ll person who
refuses to profane the Shabbat and Yom Kippur (because
of it) that he is a pious fool and G-d will demand the
blood from his hand.32 as the Torah states: '"Live by
them", meaning that he should not die by them." Only
concerning the matter of sanctification of the (Divine)
Name is he permitted to submit to death so they will
not make him transgress his religion, (may his name be

blessed), sece ibid.

Sce in the hook Shevet Yehudah, ch. 556, where the

author decided: "The obligation is encumbent upon the

sick person and his relatives to sceoarch for the most
expert physician, and the best medicines which would be
most benelicial in heualing that sick person. And (for)

he who procrastinates concerning this matter and says

that G-d will send His word and heal him--his opinion
repgarding this is the opinion of fools, and he is destined
to suffer the consequences. Behold, the halakhah is

saturated (with examples) where Shabbat and Yom Kippur
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are profaned for the sake of 'saving a life' (Heb,

(7

--grinding and cooking of drugs

piquab nefcshj3
(medicines) for the dangerously ill--even though they

arc complete (forms of) work34 for which a transgressor
43 or scgil]a.36

See also in the Hatam Sofer, section OH. ch. 177;

makes himself guilty of kareit

and in Birgei Yosef, ch. 315, where they conclude that
the sick person is obligated to act according to the
laws or nature, to obey the instructions of the
physician, and it is forbidden for him to rely on
miracles. Nevertheless, he must trust in the Lord that
lle will send His word and heal him by means of the
physician and medicines," see ibid. See likewise in
the resp. of Divrei Malkhiel, section 5, c¢h. 38; and

in the resp. of Or Gadol, ch. 1.

We conclude from all that has been cited, that in

our case--since according to the opinion of the physicians,

if the patients insist on fasting on Yom Kippur they are

endangering, by this, Lheir i1ives--certainly the law is

that far be it from them to be strict with themselves and
fast. This is as the Radba:z decided in section 3, ch. 444,

which 1 cited above: "That far be it {rom the patient to

be strict with himselfl by fasting on Yom Kippur if the

physicians fecar that he may possibly endanger himself by

this." In our case, beheld, the physicians are certain,

and not in douht, that the patients will definitely en-
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danger themselves by this.

It is not necessary (to say) that according to the
opinion of the Rambam and those who follow him--who hold
that 1f a person is forced to transgress one of the
mitsvot mentioned in the Torah to which the law applies:
'*that they should transgress and not be Killed'--that
if he suffers death and does not transgress, behold, he
is guilty of (causing his own) death. However, even accord-
ing to the opinion of the Tosafot and the Rosh concerning
idolatry, which 1 cited above, they hold that il a person
wants to be strict with himself and to be killed, even
for the rest of the mitsvot written in the Torah, he is
permitted. Did not the Radbaz in section 4, ch. 67, which
I cited above, conclude: "That even the Tosafot and the
Rosh agree concerning a dangerously i1l person, who re-
frains from profaning the Shabbat and Yom Kippur (be-
cause of it)--he is a pious fool and G-d will demand
his blood from his hand. This being so, certainly also
the Tosafor and the Rosh agree concerning the matter of
fasting on Yom Kippur, that it is forbidden for a person
to be strict with himself against the opinion of the
physicians, and to fast on Yom Kippur--as the Radbaz de-
¢ided in part 3, ch. 444: “"That he who is strict with
himsell is guilty of death, as it is written: '"And surely
your blood of vour lives | will roquire.'"s-

I already cited the words of Nachmonides, and Ran, and



therc is no need to repeat these things. In the Sh. Ar.,
OH ch. 618, which 1 cited above, behold, the author
explicitly decided that if the physician says that it is
necessaiy to feed the sick person on Yom Kippur, we heed
him, even if the physician is a gentile,

Lven concerning what Haelef L'kha Shelomoh wrote in
the resp. which 1 cited above--"that in a situation of
doubtful danger it is permitted for a person to be
strict with himself and fast on Yom Kippur, since the
fast is Toraitic"ig—-it appears that it is proper to say
that in (a case of) certain danger Haclef L'kha Shelomoh
also agree that it is prohibited for a person to he strict
with himself even concerning the fast on Yom Kippur, which
is Toraitic. For behold, he himsell wrote his words only
"in a situation of doubtful danger." In our case, behcld,
we are talking about a case where there is certain danger,
since the physicians made a definite diagnosis that ifl
the patients fast they will be in certain danger, and
their illnessces will grow worse and become more scvere.

Although R. Avraham Ibn Ezra holds that permission is
only given to the physician to heal external wounds, but
{for) an internally ill person it is in the power of G-d
to heal him and not in the hands of physicians--this
being so, according to his opinion, he who is internally
ill must not hearken to the words of the physicians who

say to him to fast on Yom Kippur. 1 already cited above



the words of the Avnei Nezer who wrnte concerning it:
"That the matter is surprising, And especially now that
all revelation has ceased and prophecy has been discon-
tinued trom Israel, certainly we are obligated to act
according to the advice of the physicians." See what

I wrote in my book Teshuvot Mimaamakim, part I,

Because of this, 1 complied with the request of Dr.
Zacharin and I spoke with the sick people of the great
danger (imminent for them) if they fast on Yom Kippur.

1 explained to them the severity of the prohibition con-
cerning this if they are strict with themselves at this
time. Not only is there no 'quality of piety' concerning
this, but on the contrary, it is a very serious trans-
gression to transgress the words of the Torah when it
says: "Live by them," meanine, "you shall not die by
them."

If at this time, when even for the healthy there is
no food to revive their souls, (for) sick people, whose
bodies are weak becasuse of illness, how much the more so
if they completely withhold from themselves (all) food and
fast on Yom Kippur, will thev endanger themselves by this.
if they will do thusly, behold, they are like murderers,
and concerning this it is said: "And surely vour blood
of your lives will I require."

My words, which were said out of a pained and worried

heart, entered the hearts of the sick patients, for they
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assured me that thev would heed the words of the
physicians who are saving to them not to fast on Yom
Kippur,

llewever, only one sick individual--who was known from
time imwemorial as a free-thinker--was stubborn and
firmly adhered to his opinion to fast on Yom Kippur, and
he did not accept anv of my reasoning which I strove to
explain; that at this time, the great obligation is
encumbent upon everyone to fortify the body and soul, and
to strive to do evervthing so that the Germans will not
succeed in their evil plot to annihilate the House of
Israel (i.e., all the Jews).

To my areat sorrow and deep grief, the man died
immediatley that night after Yom Kippur, because his body
was not able to summon the strenvth to endure the fast,
And as the sick patients told me, this man praved the
pravers of this hely dav with great weeping, which was
certainly in confession, This dav he confessed all his
deeds in the days of his lifetime, and died in complete

repentance.

(Oshry. Vol. V, resp. 4)
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NOTES

1, Tihe Rabbis derived fasting {rom the biblical precept
to afflic. oneself (Lev. 23:27). See OH 511:1; Yoma 1la,

See also lsaac Klein, A Guide To Jewish Religious Practice

(New York: Ktav Publishing House, 1979), pp. 209-10 s.v.

Rituals of Abstinence.

Zs Leib Garfunkel in his book, The Destruction Of Kovno's
Jewry (Jerusalem: Yad Vashem, 1959), p. 101, explains:

"The food problem was one of the most serious problems in
the ghetto. There was no possibility of existing on the
daily portions which the Germans gave to the ghetto in-
habitants... The portions provided only one-third of the
minimum requirement for normal existence." See note 1,

resp. 9.

3, Jud: 13:25.

4, I Sam. 15:29.

5. 11 Sam.. 21217

o, See note 20, resp. 8.

T Lev. 18:5. The complete verse reads: "You shall

therefore keep my statutes, and my judgements: which if a
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person do, he shall live by them: 1 am the Lord."

8. See note 24, resp. §; see also note 29, resp. 9,
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10. See note 7.

11. Ezek, 20:25.

12. Because while he is asking the question of whether
such and such is permitted or forhidden the sick person

could die.

15. Quick to dJdesecrate the Shabbat for the sake of the
sick.

14, From desecration of the Shabbat for the sake of the
sick.

15. Whoever listens to such a question.

16, Feeding the sick person is not conditional on the
probability that he might die if not fed, vather on the

fact that he is 11l and needs to nourishment.

17. The text continues: Why? Stupor seized him (so that
he does not feel the lack of food). See Soncino, Yoma 83a,

note 1.

18. And therefore more stringent than if it was only



Rabbinical. See safeqah deoraitah lgbumrah {Betsah 3b)

"1f there is doubt concerning Toraitic authority one
must render a strict decision; however regarding

Rabbinic authority safeqah derabbanan lekulah [Shah.

34a)--"When there is doubt concerning Rabbinical
authority, one must render a lenient decision. Further-
more, there is no death penalty for transgression of

Rabbinic commandments, only for Toraitic commandments.
19. Because he acts as a model to the communitv,
20. And one must not fast if he is ill.

21, Cen, 9:5. The meaning of this verse is: G-d will

hold him guilty for his actions.
22 Lev. 26:11 end of comment.
3 Pren. 1637,

24, Nachmonides does qualify this statement by saving
that if the person is accustomeu to geing to phvsicians
for help, it is permitted based on the verse: "And lle

shall cause him to be thoroughly healed," (Ex. 21:19),
2. Avnei XNezser.
b An unkosher food.

4 See Bet Yosef, YD ch, 1537 in the name of the Nemukei
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Yosef: "If he is a great, pious, and G-d fearing man, he
is permitted to sanctify the Divine Name even for a minor

mitsvah. See also Rambam's lggeret Teiman.
28. Attic.
29. See note 7.

30. See Lev. 5:2 for the prohibition of eating (or

touching) carrion.

3l. Se¢ Sanh. 74a,b. One does not have to be strict
with himself in private. But in public one must submit
to martyrdom even for a shoe strap. See note 51, resp.

-
i
L)

32. In other words, G-d will hold him guilty for his
actions.
3% See note 29, resp. 9.

39. Normally prohibited bv the Torah on Shabbal ani

Yom kippur.

25, Excommunication, extermination; (in Talmudic law)
divine punishment through premature or sudden death.
(Jastrow) This punishment is reserved for a transgressor
who was not seen by witnesses, or the witness did not

warn him not to transgress as prescribed in Sanh.
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36. Stoning; execution by stoning. This punishment is
if the transgression was done in the presence of two kosher

Jews who warned him.

37 See note 21.

38. See note 1 and 18.



Responsum 18

Is It Permitted For A Boy From Those Imprisoned In The

Ghetto, To Don Tefilin Prior To Age Thirteen?

Question: When we were in the "vale of tears"l "in
the valley of slaughter,"3 we realized that the funda-
mental intention of the cursed Germans (may their names
be blotted out) was to erase from our midst the image
of G-d; and to show before the entire world that the
Jews are not included in the human spccies,3 and they
are similar to animals--for whoever sheds their (the
Jews) blood will be exonerated and have no sin upon him.
In order to make the work of annihilation and de-
struction easier on them, they strove to enter into the
hearts of those imprisoned in the gchetto--"such as sat
in darkness and in the shadow of death”l--a spirit of

dizziness and despair, and to crush in these prisonsers

every feeling of hope of rescuc,J in order that they would
(3]

L)

be "like sheep led to the slaughter.”

For this (reason) 1 took it upon mvself (lit.) to
gird my loins like a man (fig. to make a great effort!,
to strengthen the spirit of the crushed and broken ones;
to uplift and to encourage them; and to breathe into them
a spark of confidence that Adoshem, G-d of Israel, will

turn back from his anger, hear our voice, be gracious,



and not abandon us in the hand of our enemy to blot out
our names. And from the heavens He will look and see
and show lovingkindness to us; and He will not delay
our salvation and the redemption of our souls.

: . . " p O
I organized for this reason 'Tiferet Bahurim', and

gathered fine young men--old and young--in order to
teach them understanding, the knowledge¢ of Torah, and
pure reverence for G-d; to plant within them eternal
life, and to place in their hearts love and fear of G-d

to do His will and to serve Him with a perfect hearrt.

Among these students of 'Tiferet Bahurim,' one boy,
from the family of Sharashevsky in Kovno, excelled--since
he devoted himself, with all his strength and all his
soul, to the learning of Torah. Despite the fact that
he had not reached the age when he could accept (upon
himself the obligation of) the mitsvog.? nevertheless,
he was full of love and fear (of G-d) like an aged man,
and was accustomed to being meticulous with the mitsvot
as an adult who has reached a ripe old age.

Behold, then 1T was asked by this dear boy, whether
he may anticipate the performance of the mitsvah of
donning tel’ilin.8 even thouvh he had not reached the
age of 13.9 For behold, who knows what the day will
bring when renewed sorrows come upon us dailyv;--(for)
do not the cruel Germans (in whose hands we are placed),

from time to time as is known, pour out all their anger



and wrath--especially upon the Jewisgh children!lu This
being so, who knows if this child will be fortunate
enough to reach the age of 13, and to fulfill this great
mitsvah of donning tefilin. For perhaps it will be
decreed for him that he perish in the "kinderaktion"ll
which the cursed Germans (may their names be blotted out)
often carry out. And for this reason, he was strong-
willed to anticipate the performance of this great
mitsvah as long as he was still alive, despite the fact
that he still had not reached the age of 13,

When I heard from this dear child the matter of his
question, tears flowed from my eves and 1 said in my
heart the words of lamentation which Jeremiah the
prophet lamented in his time: "Oh, that my head were
waters, and my cyes a fountain of tears, that | might
weep day and night for the slain of the daughter of
my pr:t:uplre!"]2 "For death is come up into our windows,
and is entered into our places, to cut off{ the children

: 1
from the streets and the Youuy men {rom the broad places."

Answer: In Suk. (42a) we read: "A minor who knows

how to shake (the lulav) is subject to the obligation of
the lulav; (if he knows how) to wrap himself (with the
talit] he is subject to the obligation of tsitsit; (if
he knows how} to guard the tefilin ("not to take them

into the bathroom"--Rashi), his father nust acquire
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tefilin for him; if he is able to speak, his father

must teach him Torah and the reading of the Shema, etc.
I1f (the minor) knows how to take care of his body, we
may eat food that has been prepared in ritual purity
though his body (touched it};14 if he knows how to

take care of his hands, we may eat food that has been
prepared in ritual purity even though his hands (touched
it), etc. (If he knows how) to spread out his hands (in
priestly benediction) terumah may be shared out to him
in the threshing-floors ("And he who knows how to spread
out his hands, and spreads them out in public--everyone
knows that he has produced two hairs;15 for a minor

must not spread out his hands, as it states in Meg,

(p. 26a): "Therefore, terumah may be shared out to him'").
[f he knows how to slaughter (animals ritually) we may
eat from (the meat of the animals) which he has
slaughtered," etc., see ibid,.

In the Tur, OH ch. 37, the author decided: "(For) a
minor who knows how to guard the tefilin, his [ather must
acquire tefilin for him and educate him (in their use).

The Bet Yosef wrote on this: "There is a Baraitah
at the end of the ch. 'Lulav haga:ul”lh {42a.), and Rashi
explains the words 'to guard the tefilin'--that they
must not be taken into the bathroom. In Sefer

Haterumah the author wrote: "That is, he must have a
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pure (body) to guard them like Elisha-thc-man-of-wings;l?
which means: that one must not sleep in them, nor
desecrate the tefilin by passing wind (while wearing
them)." And thus wrote Sefer Mitsvot Katan. The Itur
wrote: "That it is plausable that this minor is
(actually) an adult of 13 years and one day;" and he
brings proof for his words, "It is improper'", he said,
"to chanpe the obvious meaning of the Baraitah whose
meaning is that it speaks about a minor proper."18 And
this is the opinion of all the halakhic authorities who
wrote about a minor proper, meaning that it speaks
precisely of a minor.

See ibid. in the Darkhei Moshe, note 2, where the
author corrects the text. And the custom is in
accordance with the words of Baal Haltur: "That a
minor must not don tefilin until he is Bar Mitsvah, that
is, he is 13 years and one day old.

Thus the text is also corrected in the Sh. Ar. See
ibid. in the Sh. Ar. 37:3, where haro decided: "(For) a
minor who knows how to guard the tefilin in purity--so
he will not sleep in them, and not pass wind (while
wearing them) (Rama: "That he will not take them into
the bathroom")(Rashi, ch. Lulav Hagazul)--his father
must acquire tefilin for him and educate him (in their use)
(Rama: "Some say that this minor is precisely 13 years

and onc day old (#aal Haltur)., This is the custom and one
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must nct change it" (this is his own opinion).

In the Magan Avraham ibid., note 4, the author wrote
on these words of Rama: '"Some say 'precisely'," (and
before thiz (age) tefilin are not donned--R. Meir of
Rothenburg). Now they are accustomed to donning tefilin
two or three months prior to the time.

See ibid. in the Bay who wrote: "(For) a minor who
knows how to guard the tefilin, his father must acquire
tefilin for him and educate him (in their use)." Sece
the Baraitah at the end of c¢h. "Lulav Hagazul™: "A
minor who knows how to shake the lulav, is subject to
the obligation of the lulav, etc.” Rashi explains:

"He is obligated Rabbinically, concerning the lulav,

to educate him." And he explained thusly with respect
to the lulav because we have at the beginning (of the
Baraitah): "the same applies to tsitsit and tefilin,

for which he is only obligated Rabbinically to educate
him." And it is likewise written in Mordekhai, the end
of Hal, K'tanot, etc., and the unequivical meaning is

it certainly talks about a minor proper, similar to lulav
and tsitsit. Nonetheless, since he knows how to guard
the tefilin--not to take them into the bathroom, not to
sleep in them, and not to pass wind while wearing them--
his father is obligated to cducate him and acquire
tefilin for him. The meaning is, certainly also

Scripturally he is exempted from tefilin, even if he
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knows how to guard the tefilin, etc. However, if he is
13 years and one day old, he is obligated to acquire
tefilin for himself, just as he is obligated to fulfill
all the positive commands in the Torah."lg--this is the
wording o the Bet Yosef. Haltur wrote: '"That it is
evident to us that the minor is an adult who is 13 vears
and one day old:; and brings proof for his words. 1t is
not proper to change the obvious meaning of a Baraitah,
which is that it talks about a minor proper.'" The
Tosafot hold likewise as a matter of fact in ch. 'Mi
Shemeito' (p. 25) s.v. "veketanim". The passage talks
about a minor proper who has reached (the age to be

educated). and thus we understand concerning a minor who

studies Talmud: even if he is 13 vears old, and knows

how to guard the tefilin--his father must acquire tefilin
for him; and this has been the custom. But in a note of
the Sh. Ar.,, Rama attacks the Bet Yosef and savs: "This
has been the custom according to the Iltur and it should not
be changed. It is perpleaxing that he (Rama) decided
according to the Itur in an instance where all the
halakhic authorities disagree with him. And (concerning)
what he wrote: "That this has been the custom--it is
possible that thusly acted most of the people who do not
know how to guard themsclves not to pass wind while wear-
ing them, because for these it is certainly forhidden

even if one is 13 vears old. Rather it 1s impossible




to repair (remedy) this hreach (impropriety). But con-
cerning a minor who studies Talmud, who knows how to
guard himself that he does not pass wind while wearing
them, all the more so that he knows not to sleep in

them and not to take them into the bathroom. Yet
concerning such a minor, his father is obligated
Rabbinically to acquire tefilin for him and educate him;
and it is not according to the Rama in his note who pro-
hibits it. Thus it appears according to my humble
Dpinion,"--Ra?. See well ibid., all his words.

Behold what Bah wrote there in ch. "Mi Shemeito"
(p. 25) s.v. Ketanim: "Certainly it is a printers mis-
take and it should be (p. 20a.)." See also in the
Tosafot ibid. (in Suk. 42a.) s.v. "Hayodeah'" what is
written therc.

See in the book Shul?an Gevohah in ch. 37, note 5,
where the author wrote: "In a great city of sages and
scribes--Saloniki--where the great rabbis of the world
dwelt such as: R. Yosef h. David Leilb, R. Shenuel de
Modeina, Shakh, and the like, dgeneration after
generation practiced according to the opinion of the Bet
Yosefl to educate their children a year or two prior to
reaching the age of 15. They did not heed the opinion
of the Baal Haltur and Rama--for who would listen to
them against the opinion of all of the (other) halakhic

authorities.
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I saw in the resp. of Yad Yitshaq, part 1,
ch. 171, what he responded to one question: "Even though
the reason for the pious one¢s, who refrain from educating
(their children) prior to age 13, is because of the high
level of holiness of tefilin (lest one sleep in them,
etc.)--nevertheless, we can rely on the Ba@ and his
followers that one should not neglect the mitsvah of
education, especially since the majority of our youngsters
learn the laws of tefilin and know how to behave while
wearing them. Therefore your honor (i.e., the questioner)
must not change the custom of the Bah; in particular
since 1 was assured that his son occupies himself with
Talmud, and is educated in the ways of fear (of G-d), and
he (the father) supervises him with open eyes--certainly
he will be careful as much as necessarv," ibid.

What follows for us from all that has been cited
is that in our case, we depend on great halakhic authorities,
even though Baal Haltur holds that minors cannot don
tefilin until Bar Mitsvah, that is: until 13 vears and one
day old. Also Rama adheres to his opinion and writes:
"That one must not change this." Nevertheless, behold the
Bet Yosef and the Bah do not hold thusly. And if they
object that even though it is Toraitic that a minor is
exempt from tefilin, it (our case) is analogous to all the
positive commandments in the Torah wherein minors are

exempt from them. Nonetheless, from the standpoint of




law of education, certainly they must be educated concern-
ing this. If they know how to puard themselves to act in
holiness with the tefilin, not to sleep in them, ctc., we
must accustom them to donning tefilin because of the
reason of education.

This being so, in the case of our question of this
fine boy--whose soul yearns to be able to fulfili the
great mitsvah of donning tefilin, because he fears that
perhaps he will not be fortunate (to live long) enough
to fulfill it; for perhaps his fate will be determincd
(for death) together with the thousands of Jewish
childrcnzu who will be condemned to be slaughtered by
the oppressive German enemy (may his name be bhlotted out);--
certainly we must permit him to don tefilin, and to rely
on the opinion of the Bet Yosef and the Bah--who permit
the donning of tefilin by minors bhefore they have reached
the age of Bar Mitsvah. This dear bov, in his being
G-d-fearing and Orthodox with his Talmud in his hand, will
certainly be cautious when he dons the tefilin, to be
in holiness and purity according to the law. Moreover, in
another threc months he will be thirteen vears old.
Certainly we must act concerning this according to that
which the Magan Avraham wrote which 1 cited above: "That
now they are accustomed to donning tefilin two or three
months prior to the (actual) time." 1t is also stated

thusly in Elivahu Rabbah.
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Thus, 1 made a practical halakhah where 1 decided
for him that it is permitted for him to don tefilin even
though he is still a minor. However, 1 cautioned him
that in a place where there would be no minvnnzl without
him, that ke must inform them that he is still a minor
and he must not be a part of that minvon, despite the
fact that he dons tefilin.

Yet the heart of this child prophcs1cd:: to him
when he came to ask his question of me that he wanted to
fulfill the mitsvah of tefiliﬁ--fur he feared that per-
haps he would not have the good fortune (G-d's grace)
to fulfill it because he would not reach the age of 13.
And so it was truly in great pain and distress, that on
the 3rd day of Nissan in the vear 3704 (1944), at the
time when the cursed Cermans (mavy their names be blotted
out) were carrying out “Linuuraktion":s--hc was alse taken
with the masses of Jewish children to be killed.

"For these things I weep; my cye, my cye runs down
with water, because the Comforter that should reljeve my
soul is far from me: my children are desolate, because
the encemy has prcvnilcd."zl

Then | layed supplication and prayer before the
Father of merc¢y who dwells on high, "that all the evil
of the German oppressors should come before Him; and that
He should do to them as they have dané to us“ls and

26
our children "who are comparable to fine gold" ’--to kill,




to make perish, to be beaten, and to be as a disgrace.
“"Render to them a recompense, O lLord, according to the
work of their hands.... Pursue them in anger and de-

2
stroy them from under the heavens of the Lord."

(Oshry. Vel. V, resp.

10)
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NOTES

5 g Ps. 84:7.

¥ Jor, Ted32c Qb

3. The Jew in Nazi ideology was presented as subhuman
(untermench), a parasite (Yermin, lice), and a phenomenon

of decay (faculnisercheinung). Sce the German periodical

Der Stuermer published from 1920 on; Yehuda Bauer, The

Holocaust In Historical Perspective (U.S.: The Universit

of Washington Press, 1978), p. 9; Lucy Dawidowicz, The
War Against The Jews 19533-1945 (New York, Bantam Books,
1975), pp. 24-28; 54. Nora Levin, The Holocaust: The

Destruction of LEuropean Jewry 1935-1945 (New York:

Schocken Books, 1973), pp. 39-40, From a psychological
perspective one must note that it is easier to kill
someone believed to be subhuman or even insect-like

than someone believed to be of vour own species. Sce
Terrence Des Pres, The Survivor (New York: Oxford
University Press, 1976) for the process of dehumanization

to which the Nazis subjected the .Jews.
4. Ps: 107: 104

55 The Nazis initiated a step by step process of de-

moralization and degradation which was designed to sap
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the strenuth of the Jews and diminish their resistance.

See Lucy Dawidowicz, A liolocaust Reader (New York:

Behrman House, Inc., 1976) for details of this step by
step process leading to the anmnihilation of the
Jews. Sce also Yelhuda Bauer, '"When Did They Know?"

in Midstream, April 1968.

It must be noted that depsite the Na:zi attempts at
wearing down Jewish resistance, there are numecrous
instances of Jewish rebellion and resistance (be it
spiritual resistance, as in these responsum, or

physical). See Jewish Resistance During The Holocaust

(Printed in lsrael: Haomarim Press, Jerusalem, 1972):

and Yuri Suhl, They Fought Back (New York: Schocken, 1967).

(73}
et
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0. 1s.

T Thirteen vears and one day old. See Avot 5:24
where Rabbi Yehudah b. Tema of the sccond century ex-
pressed the maxim: "On euch boy of thirtecen falls the

responsibility of fulfilling the commandments.™
8. Phyvlacteries.

9. See note 7, See Isauc Klein: A Guide To Jewish

Religious Practice (New York: htav Publishing House, Inc.,

1878); P 75 ¥6.
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Jer. B:

Jer, 912

See Scncino,

Signs of puberty.

Suk.

29 ¥ 5-=resp.

Suk.

§la.,

15, regarding "Kinderaktion."

note 11;

See notes 39 and 40 of resp.

And not an adult.
See note

See notes 10 and 1.
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Fortold this child that he micht not

thirteen.

See notes

Lam.
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1bid. 4:

Ipid.

12 1bs

ibid,
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3:64-066.
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See note 12,
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and Rashi.,

resp. 9.

Jews above the ages of thirteen which is required

recach the age



Abudarham
Aguddah
Alashgar, R,
Alfas

Ari

Arugat llabosen

Arukh

Arukh Hashulhan

Atsci Levonah

Baer Hetev

Ba@

Bedeq Habayit
Beer Yits?aq
Benjamin Zeev
Besamim Rosh
Bet Havotser
Bet Hillel
Bet Shemuel
Bet Yosef
Binvan David
Binyan Tsevi

Binvan Tsiyvon
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*
Authoritics Cited

David Abudarham d. 1345

Aleksander Suslin d. 1349

Mosheh b. Yitsbaq Alashgar 1466-1542
Yitshaq Al-Fasi 1015-1103

Yitshaq b. Shelomoh Luria 1534-1572
Mosheh b. Amram Gruenwald

Natan b. Yehiel of Rome 1035-1110?
Yehiel Mikhal Epstein 1835-1305

Nisan b. Aharon of Dubno

OH, EH: Ychudah b. Shimon AshKkenazi 18th c.

YD, HM: Zekhariah Mendel b. Arveh Leib
d. after 1707

Yoel Sirkes 1561-1640

Yosef Karo 1488-1575

Yits@aq Elbnnan Spektor 1817-1896

Benvamin Zeev b. Mattitiahu of Arta 16th c.
Shaul b, I1sevi Hirsch Levin Berlin 1740-1794
Yoel Tsevi Roth

[1illel Lichtenstein 1815-1891

Shemuel b. Uri Shraga Phocbus 1650?-17057

Yosef Karo 1488-1575

David Dov Berish Meisels 1814-1876

Tsevi Hirsch Meisecls 20th c.

Yaaqov Ettlinger 1798-1871



Birkei Yosef

Brit Yaaqov

Darkhei Mosheh
Darkhei Teshuvah
Devar Avraham

Devar Mosheh Teomim
Divrei Efrayim
Divrei Hayyim
Divrei Malkiel
Eger, R. Aqiva

Eliyahu Gaon

Erekh Shai
Eshel Avraham
Eshkol

Even Shelomoh
Ginzei Hayyim

Hagra

Haelefl Lekha Shelomoh

Hafets Hayyim
Hagahot Maimunivyot
ﬂakham Tsevi

Hametsaref
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Hayyim Yosef David Azulai 1724-1806

Barukh Mordekhai Leibschitz 1809-1885
Mosheh Isserles 15207-1572
Tsevi Hirsch Spira 1850-1913
Avraham Duber Shapira 1870-1943
Mosheh Teomim
Efrayim Oshry 1914-
Hayyim Halberstam 1795-1876
Malkiel Tsevi Tenenbaum
Agqiva Eger 1761-1837

Eliyahu b. Shelmomoh Zalman, Gaon of Vilna
1720-1797

Shelomoh Yehudah Tabak d. 1907
Yosef Teomim 1727-17893

Avraham b. Yitshaq of Narbonne 1110?-1179

Shelomoh Zalman Ehrenreich 1860-1944

Hayyvim Benveniste 1603-1673

Eliyahu b. Shelomoh Zalman, Gaon of Vilna
1720-1797
Shetomoh Kluger 1785-1869

Yisracl Meir Hakohen 1838-10933

Meir Hakohen 13th c.
Tsevi Hrisch b. Yaaqov Ashkenazi 1658-1718
Mosheh b. Mcnabem Kunitzer 18th c.



Har Evel

Har Hamor

ﬂatam Sofer
ﬁavvot Daat
Havvot Yair
@ayyim Shaal
Hazon Yehezqel
Hedvat Yaaqov
Heikhal Yitshaq
Helgqat Yaaqov
Hemdat Shelomoh
Hesed Leavraham

ﬂida

Uiddushei Rabbenu

Hayyim
Hokhmat Adam
Iggerot llarama:z

Imrei Esh

Kaf Hahayyim

Kappot Temarim

Keneset Hagedolah

Keneset cho:qol
Kerekh Shel Romi
Kerem Shelomoh
Ketav Sofer

hesef Mishneh
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Avraham Hayyim Oppenheim 19th c.
Mordekhai Benet 1753-1829

Mosheh Sofer 1762-1839

Yaaqov b. Yaaqov Mosheh of Lissa d. 1832
Yair Hayyim Bacharach 1638-1702
Hayyim Yosef David Azulai 1724-1806
Yebe:qel Abramski 1B86-

Tsevi Aryeh Yedudah Meisels 1850-1932
Yitshaq Halevi Herzog 1888-1259
Mordekhai Yaaqov Breisch 1896-
Shelomoh Zalman Lipschutz 1765-1839
Avraham Hayyim Oppenheim 19th c.
Hayyim Yosef David Azulai 1724-18006

llayyim Soloveichik 1853-1920

Avraham Danzig 1748-1820
Mosheh Zacuto 1625-1697

Meir Eisenstadt 1670-1744

Yaaqov Hayyim Sofer b. Yitshaq Barukh
Mosheh b. Shelomoh Ibn Habib 1654-1690
Hayyim Benveniste 1605-1673

Yehezqel Katzenellenbogen 16677-1749
Yisrael Moshch Hazan 1808-1862
Shelomoh b. Yoseh Amarillo 1645-1721
Avraham Sofer 1815-1871

Yosef Karo 1488-1575



Lebem Mishneh

Levush

Maasch Roqeah
Mabit

Magen Avraham
Maggid Mesharim
Maggid Mishneh
Maharai

Maharil

Maharil Disqgin
Mahariq

Maharit

Mahariv
Maharival
Maharsha
Maharshal
Maharsham
Mabatsit Hasheqel
Mareh Panim
Marit laavin
Mattenot kehunah
Meirat Einayvim
Meiri

Meemeq Habakha
Melammed Lehoil

Mcnabcm Meshiv
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Avraham di Boton 19567-16097

Mordekhai b. Avraham Jaffe 15357-1612

Massud Uai b. Aharon Rokeah 1690-1768
Mosheh b. Yosef Trani 1505-1585

Avraham Abele Gombiner 1635?-1682

Yosef Karo 1488-1575

Vidal Yom Tov of Tolosa 14th c.

Yisrael b. Petahiah Isscrlein 15907-1460
Yaagov b. Mosheh Halevi Moellin 13657-1427
Mosheh Yehoshua Leib Diskin 1817-1898
Yosefl bh. Shelomoh Kolon 1420?7-1480
Yosef Trani 16th c.

Yitshaq b. Avraham Wanneh 17th c.

Yosef b. David Labi 1505?7-15807

Shemuel Eliezer Edels 1555-16351
Shelomoh Luria 15107-1573

Shalom Mordekhai Schwadron 1835-1911
Shemuel b. Natan Halevi kKolin 1720-1806
Mosheh Margelies d. 1780

Haayim Yosef David Arulai 1724-1806
Yissakhar Berman b. Naftali Hokohen 16th .
Ychoshua Falk 15507-1614

Mcnabem h. Shelomoh Meiri 1249-13006
Shimon Yequtiel Efrati 1909-

David Hoffmann 1845-1921

Menahem Mendel Kirschbaum 1895-1942



Meqaddeshei Hashem

Midrash Pinbas
Midrash Talpiyot
Migdal Oz

Migei Haharegah
Mimaamaqim

Minbat Eliezer
Minbat Hinnukh
Minyat Shelomoh
Mishmeret Shalom
Mishnah Berurah
Mishnat Uakhamim
Mishneh Lemelekh
Mishneh Torah
Mishpat Tsedeq
Mishpetei Shemuel
Mishpetel Uziel
Mordekhai
Mosheh Haish
Nahar Shalom
Natsiv

Nid?ei Yisrael
Nimmugqei Yosel
Noda Bihudah
Oppenheim, R.

Or Sameah

NDavid

Tsevi Hirsch Meisecls 20th c.

Pinhas b. Avraham Korets 1726-17891
Elivahu Hokohen of Izmir d. 1729
Shem Tov b. Avraham I1bn Gaon b, 1283
Shimon Yequtiel Efrati 1909-
Efrayim Oshry 1914-

Hayyim Eliezer Spira 1868-1957
Yose{ Babad 18007-1875
Shelomoh Yits@aq ievin 20th c.
Shalom Perlow 1850-1925
Yisrael Meir Hakohen 1838-1933
Meshullam Feibush Hurwitz 18th c.
Yedudah Rosanes 10657-1727

Mosheh b. Maimon (Maimonides) 1135-1204
Meir b. Shem Tov Melammed 16th-17th c.
Shemuel b, Mosheh Kalai 16th c.
Fenzien Meir Hai Uzicl 1881-1953
Mordekhai b. Hillel d. 1298
Havvim Mosheh Elyashar 1845-1924
Shabbetai Ventura 18th c.
Naftali Tsevi Yehudah Berlin 1817-1843
Yisrael Mcir iHakohen 1838-1933
Yosef TIbn Hahib 15th c.
Yehezqel Landau 1713-1793

David b Avraham Oppenheim 10664-1730

Meir Simhah Hakohen of Dvinsk 13th c¢.
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Or Zarua

Panim Meirot

Parashat Mordekhai

Penei Moshich
Peri Hasaden
Pisqei Maharai
Pithei Teshuvah
Qitsot Haboshen
Rabad

Raban

Rabbenu Tam
Radak (Mahardak)
Radbaz

Rambam

Ramban

Ran

Rashba

Rashi

Rav Poalim
Ravvah

Rama

Reqanati

Ribash

Rif

Ritba

Roageah
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Yitshag of Vienma d. 1620

Meir b. Yitsbaq Eisenstadt 1670-1744
Mordekhai b. Avraham Banet 1753-1829
Mosheh Margolies d. 1780
Eliezer Deutsch 1850-1816
Yisrael b. Petabiah Isserlein 13907-1460
Avraham Tsevi Hirsch Eisenstadt 1812-1868
Aryeh Loeb b. Yosef Hakohern Heller 1745-1813
Avraham b. David of Posquieres 11257-1198
Eliezer b. Natan of Mainz 10907-11707
Yaaqov b. Meir Tam 1100-1171

Pavid b. llayyim of Corfu d. 1530

David b. Shelomoh Ibn Abi Zimra 1479-1573
Mosheh h. Maimon (Maimonides) 1135-1204
Mosheh b, Nahman (Nahmanides) 11952-1270?
Nissim b. Reuven Gerondi 1340-1380

Shelomoh Avraham b. Adret 1235-1310
Shelomoh b. Yitshaq of Troyes 1040-1105
Yosef Hayyim b. Eliyahu 1833-1909

Eliezer b. Yoel Halevi of Bonn 1140-1225
Mosheh Isserles 15207-1572

Menahem b. Renyamin Rekanati d. 12007
Yitshaq b. Sheshet Perfet 1326-1408

Yitsbaq Al-Fasi 1013-1103

Yom Tov b. Avraham 1270-1342?

Eleazer b. Yehudah of Worms 1165?-12307?



Rosh [(Asheri)
Sedei Haarets
Sedei Hemed
Sefer Hahinnukh
Sefer Hamitsvot
Sefer Hassidim
Sefer Yohasin

(Sefer Mitsvot
Hagadol)

Semag

(Sefer Mitsvot
Haqatan)

Semaq

Seridei Esh

Shaar Efravim
Shaarei Rahanmim
Shaarei Teshuvah
Shakh

Sheelat Yavets
Sheiltot

Shenei Luhot Haberit
Shevet Yehudah
Shevut Yaaqov
Shittah Mequbbetset
Shivat Tsiyven
Shul?an Arukh

Sidrei Tohoral
Kohen

Siftei

Sirillo, R. Sh,

Asher b. Yehiel 12507-1328
Avraham b. Shemuel Meyuhas d. 1767
Hayyim llezekiahu Medini 18532-1904

(attrib.

Mosheh b. Maimon (Maimonides) 1135-1204

Yehudah b. Shemual Hebassid d, 1217

Avraham Zacuto 1452-15157
Mosheh b. Yaaqov of Coucy 13th c.
Yitshaq b. Yosef of Corbeil 13th c.

Yehiel Yaaqov Weinberyg 1885-1966

Aryveh Yehudah Leib b, Efravim Hakohen 1658 1

Rahamim Yosef Franco 1835-1900

lHayyim Mordekhai Margoliot, 18th-19th c.

Shabbetai Hakohen 1621-1662

Yaaqov Emden ben Tsevi 1697-1776

Abai Gaon of Shabha d. 7627

Yeshavahu Horowitz 15557-1630

Shelomoh Ihn Verga 15th-loth o,

Yaaqov b. Yosef Reischer d, 1733

Betsalel Ashkenazi d. 15907

Shemuel b. Yehezqel Landau d. 1834

Yosef Karo 1488-1575

Elbanan Shemuel Zanvil Ashkenazi 1713-1780

Shabbetai Hakohen 1621-1662

Shelomoh b. Yosef Sirillo d. 15587

T
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to) Aharon Halevi of Barcelona 14th c.



Tashbats
Taz
Terumat Hadeshen

Teshuvah Meahavah

Teshuvot Geonim Batrai

Tiferet Lemosheh
Tiferet Shelomoh
Tiferet Tsevi
Tiferet Yisrael
Torat Haadam
Torat Hayyim
Tosafot

Tsemap Tsedeq
Tsiyyun Lemenayem

Tsiyvun Lenefesh
Hayvah

Tur

Turei Even

Turei Zahav

Tuv Taam Vedaat
Yad Avraham

Yad David

Yad Eleazar

Yad Eliyahu

Yam Shel Shelomoh
Yavets

Yosef Omets
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Shimon b. Tsemah Duran 1361-1444
David ben Shelomoh Halevi 1586?-1667
Yisrael b. Petahiah Isserlein 13907-1460
Eleazar Flekeles 1754-1826

(resp. collection, 1764)
Mosheh Avraham Tsevi of Grodno d. 1681
Shelomoh b. Dov Tsevi Hakohen
Tsevi Hirsch b. Benyamin 18th c,
Yisrael Lipschutz d. 1860
Mosheh b. Nahman (Nahmanides) 11957-12707
Hayyim b. Shabbatei 15557-1647
(various Franco-German talmudists, 12th-13th c.
Menahem Mendel Schneersohn 1789-1866
Memahem Mendel Kirschbaum 1895-1042

Yehezgel Landau 1713-1793

Yaaqov b. Asher 12697-13407

Eleazar b. Shemuel Rokeah 1665-1741
David ben Shemuel Halevi 15862-1667
Shelomoh Kluger 1783-1869
Avraham MasKkil Leitan
David Luria 1798-1855
Eleazar Halevi Ish Hurwitz 1803-1868
Eliyahu b. Yaagov Rogoler 1794-1840
Shelomoh Luria 1510?-1573
Yaaqov Emden ben Tsevi 1697-1776

Yosef Hahn 15707-1637
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Zakhor Leavraham Avraham Shemuel Alkalai 17507-1811
Zekher Yehosef Yosef Zekhariah b. Natan Stern 1831-1903
Zeqan Aharon Aharon Walkin 1865-1942

Zikhron Yehudah Yehudah Gruenwald 1849-1920

*
Reproduced with the special permission of Robert

%

Kirshner, and taken from his Rabbinic thesis
written for Dr. Alexander Guttmann at the lebrew

Union College.

The spelling of the names cited here may vary [rom
that in the text as a result of the different systems
of translitcration used by Robert Kirshner and this

author.
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