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Report on the Rabbinic Dissertation Submitted by 

Ronn Davi<b 
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Ethical Ameljoration From The Bible To The Talmud 

Ronn Davids' thesis, Ethical Amelioration from the Bible to the Talmud. is an excellent 
piece of research and application of contemporary ethical systems to traditional rabbinic 
material. There is no claim on Mr. Davids' that the Sages themselves operated along the 
systematic ethical lines he uses. Nevertheless, application of systematic ethics does 
uncover some ioteresting lines of thought when applied to rabbinic sources and functions 
as a modem form of commentary on the material. 

Mr. Davids' thes.is contaios 8 chapters: 1) analysis of regnant contemporary ethical 
systems; 2-5) application of Utilitarian Kanrianism to th.e cases of the 'ir ba-niddabat; 
mamzerut; and Amalek; 6) a discussion of the possibility that the Sages' ethics while not 
systematic may have been intuitive and fairly consistent; 7) analysis of bow rabbinic 
limitation or elimination of unjust rules may have at their roots in ethical considerations; 
8) conclusions and recommendations. 

Mr. Davids chose utilitarian Kantianism as the system by which to analyze the rabbinic 
material because it represents the "best of both worlds" in terms of regnant ethical 
systems. In reviewing Biblical material be chose particularly egregious cases from a 
modem perspective: destruction of every person, animal. and artifact in the idolatrous 
city; a child's illegitimacy for his/her parents' sins; and the total destruction of the 
Amalekites and their property. 

In these cases the Rabbis generally "improved" the Biblical law in terms of equity. 'Ir 
ha-niddabat was eliminated; mamzerut and its affects were limited; and while no 
amelioration of the Amalekite case took place, the existence of Amalekites in the 
rabbinic period was questioned. Mr. Davids asked whether these developments of 
Biblical law were the result of an ethical impulse. 

Mr. Davids indicates that ethicality may have been the cause for these developments. 
However, because rabbinic literature never states clearly that this is the reason for the 
"ameliorations" Mr. Davids wisely concludes that we cannot be sure that ethics alone 
drives them. He makes a strong case for the probability of a rabbinic "intuitive ethics", 
but rather than concluding that is the case, be urges further research. 
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. Davids' suggestion for useful continuation of research into rabbinic ethics is 
tewonhy. He proposes a methodology for continued study of the question which 
mands: 1) further collection and evaluation of Biblical cases; 2) study of the social and 
litical situation of the Rabbis in order to test whether these are the prime factors in 

elioration"; 3) study of the Rabbis' relationship to Greek systems of ethics; 4) a more 
orougb-going and varied use of ethical systems than that employed in the thesis; 5) a 
tter development of rabbinic psychological biography by study of various rabbis' 
achings; 6) better individuation of rabbinic views; 7) separation of rabbinic dicta from 
eir redactional overlay; and 8) further definition of the meaning of "amelioration". 

e exceptionally thoughtful thesis is a model for good acadentic research into rabbinic 
udaism and its motivating considerations. 

Respectfully submitted. 

Profes.sor Michael Chernick 

April 1, 1992 
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CHAPTER I 

llIT.RODUCTION 

This proposed protocol for the analysis of rabbinic amelioration 

of biblical legislation through the framework of systematic ethics is 

an attempt to lay the foundation upon which further investigation 

may be contemplated. It will be my goal to establish the premise 

that there exists sufficient cause to justify the continued exploration 

of the hypothesis: the lens of systematic ethics provides new 

insights into the interpretation and application of biblical legislation 

by the rabbis and thereby infom1s the debate concerning rabbinic 

attempts to ameliorate certain biblical laws o n ethical grounds. 

In order to substantiate the above. this study will consider four 

topics: the present status of normative ethical theory, the application 

of nonnative ethical theory to three biblical cases, the rabbinic 

responses to the cases. and the ra,bbinic responses in the context of 

normative ethical theory. 

Morality starts as a set of culturally defined goa.lJ and of 
rules governing achievement of the goals. which are more 
or less external to the indiv,iduaJ and imposed on him or 
inculcated as habits. These goals and rules may and 
generally do, at least to some extent. become 
"internalized" or "interiorized, • that is. the individual 
takes them as his own and regulates bis own coaduct by 
them: he develops a "conscience• or "superego.• This 
process of internalization m11y be quite irrational but it is 
typical for morality to accotnpany its incuJcatiom with at 
least a modicum of reason-gi.ving. Thus, we tend to give 
reasons with our moral insmuctions as soon as the child 
bu attained an age at which he is capable of something 
like discretion. and we even lead him to feel that it is 
appropriate to ask for reasons. 

We may then. without leavitag the moral fold. moYe from 
a rather irrational lei.ad of inaer direction to a more 
rational one in whicb we achieve ao oumioed life aad a 



kind of autonomy. become moral agents on our own, and 
may even reach a point when we can criticize the rules 
and values of our society. 

Clearly. it is in the last stage of this process that moral 
philosophy plays its natural role.1 

This shift from customary morality to reflective morality can be 

accomplished through the systematic endeavor to understand moral 

concepts and to justify moral norms. A systematic endeavor may be 

undenaken from many varying perspectives. each with its own 

advantages and disadvantages. Together. these perspectives 

comprise the field of normative ethics - the attempt to construct a 

valid ethical system. While it is true that the concept of systematic 

ethics has been under assault during the past ten years as a result of 

the collapse of the notion of the universaJ.2 it is still possible 10 

employ the traditional framework of systematic ethics in order to 

begin the search for a rabbinic ethic which facilitated both the desire 

and the capacity of the rabbis 10 ameliorate that biblical legislation 

which they found to be problematic or troublesome. 

1William Franken&, ~ (Englewood Cliffs: Prentice-Hall. Inc., 1963), 
pp. 7-8. 
2Interview with Or. Eugene Borowitz, 20 June 1991. 



Ut ilit a ri anism 

CHAPTER II 

ETHICAL SYSTEMS 

Utilitarianism is committed to the max1m1zation of the 
good and the minimization of harm and evil. It assens 
that we ought always to produce the greatest possible 
balance of positive values for all per..ons affected. or the 
minimum balance of disvalue. I 

Thus. the uti litarian's primary obligation is to weigh benefits 

against harms. benefits against other benefits. and banns against 

other harms. The first clear statement of the doctrine of 

utilitarianism was developed in Jeremy Bentham's Introduction to 

the Principles of Morals and Legislation ( 1780). Bentham, who was 

primarily interested in legal reform in his native Great Britain. 

sought an objective basis for legislation which would function in 

harmony with the moral world through a definition of rigbL Tltis 

definition rested on the premise that right actions arc those which 

are in accordance with the principle of utility. By principle of utility 

Bentham meant: 

that principle which approves or disapproves of every 
action whatsoever, according to the tendency which it 
appears to have to augment or diminish the happiness of 
the pany whose interest is in question; or. what is the 
same thing in other words. to promote or to oppose that 
happiness.2 

Although Bentham stressed pleasure and theorized that reality 

is only to be equated with individual existents, his view did not 

culminate in a narrowly egoistic or selfish approach to life. Insofar 

1 Tom Beauchamp and Norman Bowie, Ethical Theory apd Rnsioc55 (Englewood 
Cliffs: Premice Hall, 1988), p. l6. 
2Jeremy Bentham, An lpttodycrjop to the Principles of Morala and Lqjslatiop 
in DC: Utilltariam (Garden City, New York: Doubleday Press, 1961). pp. 17-18. 
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as Bentham understood good and evil in terms of the individual's 

natural drive to secure pleasure and 10 avoid pain. he may be 

classified as an egoist. However. because Bentham believed that the 

pleasure of each individual was good. he reasoned that the more 

individuals there were to receive pleasure. the more good would 

result. Good is 10 be understood in terms of the pleasure of the 

individual. and because each individual counts as one. there will be 

more good in the world as more pleasure is distributed. Thus. 

Bentham cannot be regarded as an orthodox egoist in the usual sense. 

for he is very much concerned with the common good. If each 

individual 's pleasure is to count as one unit. the highest good will 

consist of the greatest amount of pleasure apponioned to the largest 

number of individuals. Good is thereby defined as the greatest 

happiness of the greatest number.3 

The word 'utility' does not so clearly point to the ideas of 
pleasure and pain as the words 'happiness' and 'felicity' 
do: nor does it lead us to the consideration of the number 
of the interests affected: to the number. as being the 
circumstance. which contributes. in the largest portion. to 
the formation of the standard here in question. the 
standard of right and wrong. by which alone the 
propriety of human conduct. in every situation. can with 
propriety be tried. 4 

Thus. for Bentham to apply his theory of utility. he must be 

able to quantify those elements of pleasure and pain which result 

from competing actions in order to ascertain which acti~ maximizes 

the total amount of pleasure in a given situation. Howe~. the 
, 

utilitarian must first address two vital questions: I. What exactly is 

lfbomas Katen. QoiP& Phjlotophv (Englewood Cliffs: Prentice Hall. 1973), 
p. 242. 
4Beotham. p. 291. 

4 



c goal. pleasure or happiness? 2. Whom docs the goal benefit? It 

ts in the search for an answer to these questions that utilitarians 

diverge. Three al ternative answers have been suggested with 

respect to the first question. Some. like Bentham. argue on behalf of 

•pleasure• (hedonistic utilitarianism). Others. like John Stuan Mill. 

prefer "happiness• (eudacmonis1ic utilitarianism). A more recent 

philosopher. G. E. Moore. introduces a new category and argues that 

goodness itself is a unique and undefinable property (agathistic 

utilitarianism). Three answers have also been proposed in response 

to the question of lhe locus of this pleasure/happiness. Egoistic 

utilitarians postulate that the pleasure/happiness relates directly 10 

the agent him/herself. Altruistic utilitarians suggest that the 

pleasure/happiness relates to all except the agent. U11ivcrsalis1ic 

utilitarians combine the recommendations of the others in their 

thesis that the pleasure/happiness must include everyone. including 

the agent. Thus. it is possible to identify nine distinct uti litarian 

configurations (egoistic hedonism, altruistic hedonism. universalistic 

hedonism. egoistic eudacmonism. etc ... ).5 The two strains which have 

received the greatest degree of acceptance a.re Bentham's 

universalistic hedonism and Mill's universalistic eudaemonism. 

We will now examine how the principle of utility is applied in 

universalistic hedonistic and universalistic eudacmonistic systems. 

In order to know what we ought to do in a given situation, we must 

first specify the competing courses of action which are at our 

disposal. . We must then compare the probable consequences of 

having selected each of the available courses. asking bow much 

5Paul Taylor, Problems of Moral PhilolQPbY (Belmoot. Califoniia: Diclteosoo 
Publ.isbiog Compuy, 1968), pp. 140-141. 
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pleasure/happiness and pain/unhappiness would result for us and 

for others impacted as a result of our decision. The act which these 

calculations show maximizes value and minimizes disvaJue is Lhe act 

which is morally incumbent upon us. Any other act would be 

morally incorrect. Of course. ii is impossible for us to engage in this 

process every time that we are faced with a moral dilemma. The 

utilitarian must operate on the basis of common sense. using past 

experience as a guide. 

Thus. for the utilitarian. no act is immoral in and of itself. The 

morality of a given act depends entirely on the consequences of that 

act. It is vital to note that while such a system effectively maximizes 

utility. it inherently engenders and tolerates suffering. While it is 

true that in theory the majority benefits. in practice the course of 

action which produces the greatest possible oalance of positive 

values for the greatest number of people necessarily results in harm 

and disvalue to the minority. Nowhere is it clear that this minority 

has any claim to protection in a utilitarian system. In fact so long as 

the utilitarian is careful to include the long-term impact of such 

disvalue in his/her cost-benefit analysis. a cenain degree of 

pain/unhappiness might be acceptable as unavoidable. 

This leads us 10 an important difference between hedonistic 

and eudaemonistic utilitarianism. Bentham claims that good and bad 

consequences arc to be measured purely in terms of• the quantity of 

pleasure and pain involved. The method proposed by Bentham to 

ascertain which action maximizes the total amount of value in a 

given situation is what has been called the "hedonic calculus.• The 

hedonic calculus offers a method of calculating the degree of p.lcasare 
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quantifying all of the relevant factors. These factors may be 

uped into three categories:6 

Intrinsic C haracteris tics or Pleasure a nd Pain 

I. lmensiry of each pleasure or pain. 
2 . Duraiion or length of time of each pleasure or pain. 
3. Probability that the pleasure or pain will occur after the act. 

This is affected by: 
4. Propinquiry or nearness in time of the pleasure or pain to 

the act. 

Consequential C haracteris tics of Pleasure and Paio 

5. Fecundiry or probability that the sensation will be followed 
by other sensations of the same kind. 

6. lmpurit)' or probability that the sensation will be followed 
by other sensations of the opposite kind. 

Summation of All Pleasures and Pains Resultin~ from 
Act 

7. Extent of pleasures and pains. 

Eudaemonistic utilitarians like Mill criticize the hedonic 

calculus and its implications. If each person in the world were to do 

his/her duty and live a morally upright life. s/he would be making it 

possible in the future for everyone to have the most intense and 

pure pleasures throughout his/her life, regardless of t.he source of 

those pleasures. Thus. according to Mill. Bentham's perfect world 

would consist of everyone living like animals. focusing on food and 

sex. and caring linle for the ' less intense and less "pure• pleasures of 

the intellect and of aesthetic sensibility. Mill questions how the 

ultimate purpose of morality could consist of a social condition in 

61be followia, analysis is baaed upon: James Cornman, Keitb 1...-ra-, ud 
George Pappu, PbllofOPbkal frohk;m• •A4 Argymoan; 6a !D!l'flfNGtia• (New 
York: Mac:millan Plabl.illl.iq Compuy, 1912), pp. 299-300. 
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h people live like animals.7 As Mill declares. "Better to me a 

dissatisfied than a pig satisfied. Better to be Socrates 

tisfied than a fool satisfied. •s Surely. argues Mill. the ultimate 

of morality is a life wonhy of developing the best qualities of 

Systems of ethics are designed so as to provide moral rules of 

duct by which one can live a moral life. and. as noted above. it is 

function and content of these rules which mark the divisions 

ong the various schools of thought. Similar disagreements exist. 

within the various schools themselves. Utilitarians may be 

into act-utilitarians and rule-utilitarians. 

for all utilitarians. the principle of utility is the ultimate test of 

e morality of human conduct. But in applying this test. do we 

pply it directly to particular acts. or do we restrict its application to 

Jules of conduct. and let those rules determine whether a particular 

Act-utilitarians argue that we must 

investigate the consequences of a particular act in order to know 

is right or wrong. The principle of utility is applied 

to each alternative act in a situation of choice. The right act 

is then defined as the one which has greater utility - which 

muimizes value and minimizes disvalue - than any other 

alternative. and a person's duty is always to do that act among all 

open to bis/her choice which bas such consequences. 

According to rule-utilitarians. however. an act is right if it 

conforms to a valid rule of conduct and wrong if it violates such a 

rule. And it is the test of utility that determines the validity of rules 

7Taylor, p. 143. 
8John Stuart Mill, "Utilitarialliml", iD Collccu Worb X (TOl'OlltO: Ulliven:ity 
of Toron, Prea. 1969), p. 2 12. 



Thus. the one true normative ethical system binding 

n all of humanity is a set of rules such that. if people regulated 

conduct by these rules. greater vaJue and less disvalue would 

ult for everyone than if they regulated their conduct by a 

of rules. "Right" and "wrong" are defined as action lhat 

or that violates a rule of conduct which is binding upon 

Those rules which. when people conform to lhem. bring about 

ore happiness/pleasure for everyone and less unhappiness/pain 

r everyone than would be brought about by their confonning to 

other set of rules. are binding. 

David Hume. a classical utilitarian. notes that an act may be 

(or wrong) according to act-utilitarianism and wrong (or right) 

ccording to rule-utilitarianism. For example. it is clear char the rule 

..,Never lie to a person who asks you a direct question• has a greater 

uti li ty than the rule • Always lie to a person who asks you a direct 

the advantages of our society would be lost if we 

constantly deceived each other. But suppose that the Gestapo in Nazi 

Germany questioned someone who was hiding a group of Jews in his 

When the Nazis asked him. "Do you know where there arc any 

Jews?", the penon's act of telling the truth would result in the death 

of the Jews whom he had been protecting. Given this. act

utilitarianism would clearly mandate that the man lie. But it would 

seem that the opposite moral judgment is rendered by ndc

utilitarianism which mandates strict adherence to the rule 

prohibiting lying. 

In order to explicate this difficulty, Hume notes that it is one 

thing to point out the usefulness for society of having geaeral rules 

of conduct regarding justice and quite another thing to uy that 
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I 
act has such utility. "A single act of justice.· he writes. "is 

uently conu-ary 10 public interest. But. however single acts of 

may be contrary. either 10 public or private interest. 'tis 

that the whole plan or scheme is highly conducive. or indeed 

solutely requisite. both to the suppon of society. and the well-

ing of every individual. "9 Thus. Hume claims that the principle of 

ought to be directly applied to the scheme. not to the single 
JI. 

Cl. 

There are a number of problems associated with the logicaJ 

utilitarian system of ethics and with the 

10 cases in practicaJ life. One problem 

concerns the difficulty in knowing what is right and wrong, 

especially in act-utilitarianism. If we must determine which of Al! 

the alternatives open to us will lead to the best consequences in each 

situation of choice. we can never know what we ought to do with 

cenainty. and in many cases the obtaining of such knowledge will 

take so much time and effon that we will not be able 10 discover 

we ought to do within the limits set by the situation. 

The act-utilitarian may answer that we can usually make a 

reasonable prediction of the probable consequences. and that is all to 

which we can morally be held accountable. With regard to the time 

the act-utilitarian would point out that once again. we may 

only be held accountable for caJculations which a reasonable human 

being might have been expected to compute under the given 

circu mstances. 

9David Hume. Enqyirics Copcr,pjpg the Hyman Undccnuvlin and 
Copcqpjpg the Prigciples of Monll (London: OJCford Univenity Pren. 19SS). 
p. 304. 
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A final difficulty which has been considered by some 

·1osophcrs 10 be sufficient grounds for rejecting both act- and rule

litarianism relates 10 1he concept of "utilily."10 Utility has beco 

ned as the maximization of value and the minimization of 

What exactly does "value· mean? There are five factors 

· ch must be introduced in order 10 make this idea clear. FirsL it 

cans to bring about. in the case of one person. the greatest baJancc 

vaJue over disvaJue. Second. the happiness and unhappiness of all 

ons affected must be considered. Third. in calculating the units 

happiness or unhappiness for different persons. t.hc same criteria 

measuring quantity must be used. Thus. utilitarianism 

corporates the principle of the equality of worth of every person as 

Fourth. the value and disvalue resulting from an act or 

be distributed as widely as possible among all who arc 

However. many utilitarians balk at the concept of the 

arc uncomfortable with some of its 

They auempt to escape this dilemma by adding a fifth 

ctor. one that was first introduced by Mill. This last factor is 

ln deciding which of two alternative acts we ought to do. or 

hich of two rules we ought to adopt as a guide to everyone's 

onduct, we must ask if the consequences of the act or rule distribute 

unhappiness justly or fairly among all who arc 

This principle of justice was clearly prcsc:ated by 

cnry Sidgwick. a nineteenth century philosopher. 

It cannot be right for A to treat B in a manner in winch it 
would be wrong for B to treat A, merely on the ground 
that they arc two different individuals, and without there 
being any difference between the natures or 

following anaty,is is bued upoa: Taylor, pp. 14~- ISJ. 

1 1 



circumstances of the two which can be stated as a 
reasonable ground for difference of treatment. I I 

Thus. utilitarians maintain that we must always be able to 

a relevant difference between any two people who are being 

differently with respect to their happiness. What wiU or will 

accepted as just or fair distribution will depend on what we 

eve to be "reasonable grounds" for difference of treatment among 

To give such grounds is to point out relevant differences 

ng those who are to be treated differently, and the task of 

becomes the problem of determining valid 

relevance. This presents an overwhelming obstacle 10 the 

A person docs not know how to apply the principle of 

knows what it means to maximize value and 

and this is precisely what one is trying to 

a just distribution of happiness and 

ppiness or a just difference of treatment. In order to decide 

at it means to maximize value and minimize disvalue we must 

into account the five factors. the fifth of which is justice. So 

we already know what justice is. we do not know what it 

s to maximize value and minimize disvalue. The utilitarian has 

ome enmes hed in a tautological conundrum. 

Utilitarianism, then, is left with a fundamental problem, and it 

of this that some contemporary philosophers have 

They maintain that justice is one of the buic concepts of 

they do not believe that principles of justice can be 

a utilitarian ethical system. Since, in their view, it 

not be validated by appeal to the principle of utility itself. 

Sidpick. De Mcthc>dl of Educs (London: Macmillan and Company, 
' p. 380. 
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tililArianism must be considered inadequate as a normative ethical 

Deonto logy 

Deontological theories maintain that the concept of duty 
is in some respect independent of the concept of good and 
that some actions are right or wrong for reasons other 
than their consequences.12 

Fundamental to the deontological paradigm is the existence of 

objective reality. This reality must be apprehended through the 

purity of human reason as a provable and coherent awareness of the 

and of morality. A person anempring to employ this 

paradigm must be capable of identifying the absolute good of which 

the deontologist speaks. Without the ability to identify absolutes. the 

deontologist would be unable to respond to ethical dilemmas. 

Thus. the basic principle of deontological ethics is that the right 

{what _we ought to do) does not entirely depend upon the good {what 

we judge to be of value). 

In his book Foundations of the Metaphysics of Mor:als, 
Immanuel Kant sets fonh a formalistic type of deontological ethics. 

Kant believes that moral philosophy. whose task is to establish an 

ultimate criterion of moral rules. must be what he calls "pure." By 

this he means it must show how an ultimate criterion can be 

established entirely free of empirical considerations. Once this 

criterion is shown to be grounded on pure reason. its application to 

particulu rules and acts may require the use of empirical 

knowledge. 

Kant then proceeds to analyze what he considers to be the key 

concept of morality, what he calls "the good will.• Without an 

12Beaudlamp and Bowie. p. 26. 
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erstanding of the good will Kant believes that it is impossible to 

in an exploration into the terms "right conduct" or "moral duty." 

t anaJyzes the good will in his "three propositions of moraJity." 

e first proposition describes what kind of motive a person must 

to be properly called a morally good person. or a person of good 

For the person of good will. the motive must be entirely 

the person's inclinations and self-interest. The person 

good will not only acts in accordance with duty, s/he acts for the 

This means that his/her sole motive for doing what is 

of the fact that it is the right thing to do. 

a person did what was right simply because s/he liked doing that 

because doing it served his/her self-inte.rest. there 

ould be nothing morally admirable about him/her. Having a good 

·11. therefore. is a necessary condition for being a good person. Kant 

it is a sufficient condition. Even if a person were 

carry out what duty required. s/he must be judged. from 

perspective. as a good person. so long as the actor strove 

ith all his/her will-power and self-determination to perform the 

which is one's duty. 

The second proposition of morality concerns the moral worth or 

Kant maint.ains that because the good will bu 

such unconditional worth. its value cannot depend on the bringing 

about of any ends or purposes. For in that case it would be judged 

merely as a means. and its value would be conditional upon the 

achievement of ends as well as upon the value of such ends. But 

since its value is unconditional. it must derive its value solely from 

the principle which it exemplifies. 
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The third proposition of morality describes the kind of emotion 

ner attitude 1ha1 dominates a person's state of mind when s/he 

otivated by a good will. The emotion or attitude must not be 

of kindliness. benevolence. or love. for these have to do with a 

n's inclinations. not with the pure will to do one's duty. The 

will to do one's duty is the motive 10 do an act as a matter of 

ciple. regardless of one's inclinations. 

It is clear from Kant's conception of the idea of free will that, 

tever may be the standard of right action. that standard cannot 

the utility of the action in producing certain results. The only 

er possibility is to make the standard a matter of confonnity of an 

Following Kant's schema. for such a rule 

it must pass the test of the ultimate criterion of monlity, 

Kant calls "the categorical imperative.· It is this principle 

a person consciously or unconsciously recognizes when s/he 

knowledges an act 10 be his/her moral duty. Kant now argues that 

the moral law operates in this way, binding the will of a good 

rson independently of his/her inclinations and purposes. it cannot 

mand that any particular end be brought about. so all that remains 

r it to demand is that the person act on a maxim which s/he.. as a 

tional being, could prescribe as a rule for every other person to act 

"I ought never 10 act in such a way that I could not also will 

my maxim should be a universal law.•13 

Kant then begins an analysis of the conditions that any rule of 

duct must satisfy if it is to be considered a moral rule: 14 

131mawwel Kut, Eovo4eSioPI of me Mcapby1jc1 of Monts (New York: 
Macmillan Publiallina Compaay. 1915), p. 18. 
141'1,e following anatysis is baled upoa: Taylor. pp. 216-219. 

I 5 



For a rule 10 be a moral rule. it must prescribe 10 u.s 

caugorically. nor hypothetically. This is because a moral rule 

prescribes what we ought 10 do wilbout reference to any purposes or 

consequences, whereas a hypothetica.l prescription only tells us what 

we ought to do if we want to bring about ccnain ends. If we did not 

seek those ends. it would lose its prescriptive force. But a moral rule 

never depends for its prescriptive force upon what ends a person 

seeks. Therefore it must prescribe 10 us indcpenden!.ly of our ends. 

that is. categorica.lly. 

For a rule 10 be a moral rule, it must be consistently 

universali1.able. The ground of moral duty rests on no empirical 

conditions. for if it did. h could not be the object of respect by the 

good person and could not motivate him/her independently of all 

his/her inclinations and purposes. If the reason for acting in 

accordance with a maxim was anything but the fact that the rule 

could become a universal law, empirical conditions would be placed 

upon the ultimate test for a moral rule and the rule would thereby 

lose its a priori necessity and universality. Therefore. only the one 

condition. that the rule can become a universal law. is sufficient 

grounds for its moral va.l idity. and this condition simply means that 

the rule can be prescribed as a guide to everyone's conduct without 

involving a self-contradiction. 

For a rule to be a moral rule, ii must be such that, if all people 

were to follow ir, they would trear each other as ends in thonselves. 

never as means only. A moral rule is binding upon a peBOG u a 

rational :being. A rational being wou.ld always treat every other 

rational being the same way s/he would treat him/herself, for to act 

otherwise would be incon.aiateot and this is contrary to the IWW'C of 
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a rational being. Each rational being recognizes him/herself as 

having an absolute wonh as an end. and not merely a relative worth 

depending o n some end for which s/be can be used as a means. 

Therefore. no rule of conduct universally prescribing to all persons as 

rational beings can prescribe action by which one treats another 

merely as a means. 

For a rule to be a moral rule. it must be capable of being self

imposed by the will of each person when s/he is universally 

legislating. If a rule of conduct were imposed upon a person by 

someone else's will. it could not be a moral rule unless it were 

recognized by the person him/herself as validly binding. Absence of 

such recognition would mean that s/he sees him/herself as being 

coerced to obey the rule. not as being under an obligation to act in 

accordance with it. To see him/herself as being under an obligation 

to act in accordance with the rule. when s/he is not coerced to obey. 

is to recognize the rule as validly binding. Thus. s/be sees that it is 

his/her own will which is the source of the obligation. This rule 

binds him/her as a rational being. not as a unique individual. and 

thereby binds all rational beings. Thus. by imposing upon 

him/herself an obligation to follow it. s/be imposes the same 

obligation upon aJI others. A moral rule. then. is a rule that is self

imposed by a universally legislating wilJ. 

Kant concludes by "proving" that morality is a fact and that the 

categorical imperative does impose a valid obligation upon all 

rational beings. There arc three basic steps to Kant's argument. 

Fint. Kant atgues that if human beings have freedom of will, then 

they must be obligated to obey the categorical imperative, foe he 

maintains that freedom of will is nothing but the aulODOIDy of the 
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will. and that the autonomy of the will is another way of expressing 

the principle of the categorical imperative. Therefore. •a free will 

and a wiU subject to moral law are one and the same.• So if human 

beings are free. they are bound by moral rules. 

In. his second step. Kant proceeds to show that human beings 

m free. He argues that anyone is really free who can act only under 

the "idea of freedom.• that is. who must conceive of h.im/hcrself as 

being free when s/he is using his/her practical reason in deliberating 

about what s/he ought to do. All rational beings are like Ibis. 

because in reasoning about what they ought to do. they identify 

whatever reasons or judgments they have for or against doing one 

thing rather than another as reasons of their own. not as coming 

from others. Consequently. all rational beings must think of 

themselves as free when they deliberate about actions open to their 

choice. and if they must think of themselves as free, they arc free. 

The third step is Kant's attempt to account for freedom of will 

m a world which can be known in tcnns of cause and effect. The 

solution which Kant offers is that we can take two standpoints in 

viewing human conduct and human reasoning. We can take the 

scientific or psychological point of view or we can take the moral or 

practical point of view. From the first standpoint. we uy to 

understand the cause of behavior a.nd of thought. We arc interested 

in explaining why a person does what s/he does. We see bow 

his/her a.ction and thought fit into the order of the empirical world of 

nature. From the other standpoint, however. we see human conduct 

and thought in a different light. We ask. what ought a penoo 10 do. 

and why? We shift from facts to values. We adopt this second point 

of view whenever we cany on moral discoune by malci.ng moraJ 
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judgments. justifying them. and prescribing conduct 10 ourselves and 

others. It is within this framework that a person is conceived as a 

free moral agent. As such. s/he can deliberate about alternatives 

open 10 his/her choice and can act according to his/her deliberation. 

When we take this point of view toward a person. whether it is 

ourselves or another, we 1hink of the person as being subject 10 

obligations and duties. Only in this double light can we fully 

comprehend the nature of humanity and our place in the universe. 

And it is just because we take these two standpoints that the 

categorical imperative can apply to us when we have the freedom to 

decide lo conform to it or violate it. Not being perfect.. we do not 

always do what we ought. The person of good will is not forced 10 do 

his/her duty. and that is why s/he can be admired as a good person 

when s/he does his/her duty for its own sake. 

Historically. it is at this juncture that deontologicaJ theory has 

faced its greatest challenge. Deontological theory demands that the 

human mind encounter reality according to unchallengeable 

objective standards. Such an approach requires an a priori 

commitment to the possibility of the human mind bei.ng capable of 

perceiving such absolutes. Rationalism. objectivity, and ftith in the 

truths of science have aJl come under enormous challenge in the 

twentieth century. Because objective reality is now understood as 

being beyond our grasp. one cannot logically construct a system of 

morality upon a Kantian model. It was this realization that drove 

Nietzsche to yearn for the advent of a "superman" who. by force of 

will, could shape the moral values of society. Rationality does not 

necessarily lead to moral truth: science can no longer claim access to 

the objective and value-free. Rather. it must derive its conclusions 
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from fundamentally unverifiable assump1ions which serve as vast 

platforms of faith ex1ending ou1 over the epistemological abyss. 

Subject as we humans are 10 the acquisition of knowledge lhrough 

sensory inputs. inputs which are notoriously unreliable. vulnerable 

to illusion. hallucination. and even malfunction. there is very ljttle. if 

anything. 1hat can be considered ultimately knowable. The 

deonlological faith in the existence of universals which guide and 

structure the world - absolute good. absolute right - is. therefore. no 

longer functional. In lhis collapse of absolutes. 1he Kantian 

deontological construct cannot hold. An identifiable moral obligation 

is no longer avulable 10 us through such a system. 

In 1930 the Oxford philosopher Sir David Ross published a 

book called The Rieht and the Good. in which he propounds a 

deontological theory of his own which attempts to address this major 

criticism of deontology. Specifically, he addresses the difficulty 

presented by lhe fact that every rule of actual duty has exceplions 

while Kant's presentation leaves no room for this reality.IS In a 

situation of choice among alternatives open to us. Ross' view is that 

we will often have moral reasons for. and moral reasons againsL 

doing each aJtcrn&tive. We must then weigh these reasons and 

comp&re them with each other in order to detennine. finL whether 

we h&ve & duty to do or to refrain from doing an alternative &nd., 

second. to determine which. &mong &II the alternatives we have a 

duty to do. is the one that imposes the most important dury upon us. 

Only then do we know what we ought to do. 

Any given alternative act may fall under a number of moral 

rules, some of which it coofonns with and some of which it violates. 

ISlbc followiJI& anaJyw is bued upon: Tayloe, pp. 220-228. 
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In order to detennine which alternative we ought 10 choose - where 

the exception resides - reasons are developed. Each reason is an 

appeal to a moral rule which imposes a duty. Each of these duties 

determines a reason for or against doing the act. even though each. 

by itself. does not tell us whether we ought or ought not to do t.he 

act. Thus each of these duties is tenned a prima facie duty. When 

we acknowledge a prima facie duty 10 do something. we recognize 

that. if all 01her things were equal. we ought to do it. Since there 

may be anotlter duty to refrain from doing the act. we cannot 

assume. just because we have a prima facie duty to do ii. that we 

1herefore ought to do it. This is because the contrary duty might 

outweigh the first dury. In such a case the contrary duty is also 

merely a prima facie duty - we cannot assume that we ought not to 

do something jus1 because we have a duty to refrain from doing it. 

We must also weigh this duty against any duties that might obliga1e 

us to do the act in question. Only then will we know what we 

actually ought to do in the given situation of choice. that is. what is 

our actual duty. 

Ross then argues that there are many types of prima facie 

duties. any one of which may be cited as valid reasons for or against 

doing an act. What makes right acts right. in his view. is the outcome 

of weighing these prima facie duties against each other in any given 

where more than one applies. 

lo order to identify prima facie duties and to determine their 

relative weights when they conflict, Ross suggests we must simply 

consult our deepest moral convictions. When an act has a certain 

characteristic which convinces us that we oughL or ought not. to do 

it. then we know that this characteristic is a morally relevant one. It 
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de1ennines a prima facie du1y. · we are dealing." Ross states. "with 

propositions 1hat cannot be proved. but that jus1 as certainly need no 

proof . .. (at least not by a person possessing) sufficient mentaJ 

maturity.• 16 It should be noted tha1 this framework provides Ross 

with an in1eresting escape were one to challenge his list o f prima 

facie duties or their relative weight. He could merely claim that the 

person lacked "sufficient mental maturity" and could therefore not 

be relied upon to recognize self-evident truths. As the ultimate coun 

of appeal. Ross relies upon "the verdicts of the moral consciousness of 

the bes1 people." 17 Of course this. too. is a convenient argument for 

Ross. as presumably the best people are those who correctly 

recognize their prima facie duties and balance them correctly in 

concluding wha1 1heir actual duty is in any given situation. 

The Utilitarian Kantian Principle 

James Cornman. Keith Lehrer. and George Pappas provide an 

interesting conclusion to this study of nonnative ethical theory.IS 

Basing themselves on William Frankena's seminal work. E1hig, 1hey 

develop a list of six requirements for a satisfactory ethical standard 

and then propose an ethical standard which they claim meets their 

requirements. I believe that these requirements. as well as the 

ethical standard they present. offer a useful tool by which to begin 

our study of the Jewish legaJ texts. 

Six Requirements for a Satisfactory Ethical Standvd 

1. Is applicable in any situation requiring a moral choice. 
(Kant's deontological theory and Mill's 
utilitarianism, which provides no justifiable way to 

16D1vid Ross. The Rjgbt apd the Good (Indianapolis: Hacken Publishing 
Company. 1988). p. 33. 
17Ross, p . 41. 
l &cornmu, Lehrer, and Pappas. pp. 317-322. 
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evaluate pleasures qualitatively. fail to meet this 2 3 
condition.) 

2. Accommodates special duties. (Those duties or 
obligations which some people have as a result of 
Lheir panicular status. but that other people do not 
have. such as teachers. parents. or judges. Act 
utilitarianism fails here .) 

3. Resolves conflicts of duty. (Kant's theory fails here.) 
4. Guarantees the treatment of people as ends and 

thereby guarantees justice and impartiality. (Act 
utilitarianism fails here.) 

5. Provides for consideration of I.he consequences of 
actions for human happiness. (Kant's theory fails 
here .) 

6. Prescribes no acts we feel certain are wrong. 
( Bentham's utilitarianism fails here.) 

Cornman. Lehrer. and Pappas begin by claiming that rule

utilitarianism appears at first glance to be the syste m which best 

fulfills !'heir list of requirements. However. they claim that deeper 

analysis reveals a fatal flaw in rule-urilitarianism's ability to 

generate justice. Rule-utilitarianism assures justice only in~ar as 

the general practice of being just tends to maximize overall 

happiness. Thus, although rule-utili tarianism can accommodate 

justice. there is no guarantee of justice. Furthermore. by this theory 

the rule of justice is merely one of many rules j ustified by the 

utilitarian principle. Where more than one of these rules is 

operative, it is likely that the rules will sometimes conflict. When 

such occurs, we are to apply the utilitarian principle directly to the 

action to determine what we ought to do {when there is a conflict 

between the prima facie duties prescribed by utilitarian rules. then 

the oveniding duty is to be decided by direct application of the 

utilitarian principle to action. but in all other situations. the principle 

is to be applied only to the rules). It is likely that there will be times 



when lhe prima facie obligation to be jusl will be overridden so that 

on those occasions we ought to be unjust. 

Thus. lhey recommend that for justice to be guaranteed in a 

given system. it must be incorporated in the basic ethical principle 

itself. rather than merely derived from that principle. The only 

theory which does so is Kant's deontological theory. Kant also ' 

already incorporates aspecls of utilitarianism • "Humanity might 

indeed exist if no one contributed to the happiness of others. 

provided lhat he did not intentionally detract from it: but this 

harmony with humanity as an end in itself is only negative rather 

than positive if everyone does not also endeavor. so far as he can. to 

funher the ends of others" 19 • and thereby provides the foundation 

upon which the utilitarian principle may be united with a concept of 

justice. 

Cornman. Lehrer. and Pappas refer to the system which results 

as the utilitarian Kantian principle: 

An action ought to be done in a situation if and onJy if 
I. doing the action, (a) treats as mere means as few 

people as possible in the situation, and (b) treats as 
ends as many people as is consistent with (a). and 

2. doing the action is prescribed by any utilitarian rule 
that (a) does not violate conilition (1) in the 
situation. and (b) is not overridden by another 
utilitarian rule that does not violate condition ( I) in 
the situation. 

To help understand this principle. let us sec what it 
would prescribe in one particuJar lifeboat example. Let 
us assume that you are the captain of a ship that bu just 
sunk. and you are in charge of the one remaining lifeboat. 
which bu too many people crammed into it and three 
others. who arc taking their turns in the water. banging 
onto the sides of the boat. Suppose further that it is clear 

19Kut. pp. 41-49. 
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that a dangerous storm is quickly approaching and that 2 5 
the boat will capsize unless fi've people at minimum are 
cast adrift. You must decide what ought to be done. The 
utilitarian Kantian principle requires you to sacrifice 
some people. but as few as possible. in the situation in 
order to save the rest. In this way you would treat as 
few as possible as mere means. and as many as possible 
as ends in this situation. 

Once this decision is made you are faced with the 
problem of finding a procedure for deciding who is 10 be 
sacrificed. One decision procedure which clearly treats no 
one as mere means is to draw straws. but another one is 
to ask for volunteers. The basic Kantian requirement 
e,rpressed in condition ( I) provides no way to choose 
between the two procedures. Thus you must consider 
any relevant utilitarian rules. To see which rules apply. 
let us further assume that five people in the boat have 
publicly volunteered to be sacrificed. Consider the 
following rule: 

Whenever it is required that some be 
sacrificed to save others. and some people 
have publicly volunteered to be sacrificed. 
then there is a prima facie obligation to -
sacrifice the volunteers. 

This rule clearly applies in this situation and it does not 
violate what the basic Kantian condition requires. 
Furthermore. it is reasonable 10 think it is a utilitarian 
rule because its being in effect tends to maximize the 
overall happiness of those to whom it applies. Indeed, it 
is quite likely that if this rule were not followed when it 
applies. there would be great unhappiness. and stroog 
resistance, or even mutiny, when those who did not 
volunteer. but know others did volunteer, are asked to 
lake a chance on being sacrificed. And, given the 
additional plausible assumption that this rule is not 
overridden in this situation, your obligation is to ask for 
volunteers, rather than have the passengers draw 
straws. 20 

20cornman, Lehrer, and Pappas, p. 321. 



Thus. a principle has been developed which meets the 

requirements for a satisfactory ethical standard. Armed with this 

nonnati ve ethical theory. we will now apply this principle to three 

biblical cases in order to ascertain whether such a principle aids in 

our interpretation of rabbinic attempts 10 ameliorate biblical laws on 

ethical grounds. 
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CHAPTER Ill 

IR HA-NIDDAHAT 

The Case 

The Book of Deuteronomy presents an unambiguous approach 

to idolatry and idolators. Both are to be utterly destroyed wherever 

they are found. A vivid example of this Deuteronomic principle is 

contained within the Jaws concerning the city that has gone astray. Ir 

Ha-Niddahat: 

If you hear it said. of one of the towns that the Lord your 
God is giving you to dwell in. that some scoundrels from 
among you have gone and subvened the inhabitants of 
their town. saying. ·come let us worship other gods" -
whom you have not experienced - you shall investigate 
and inquire and interrogate thoroughly. If it is Lrue. the 
fact is established - that abhorrent thing was perpetrated 
in your midst - put the inhabitants of that town to the 
sword and put its cattle to the sword. Doom it and all 
that is in it to destruction: gather aJI its spoil into the 
open square. and bum the town and all its spoil as a 
holocaust to the Lord your God. And it shall remain an 
everlasting ruin. never to be rebuilt. Let nothing that has 
been doomed stick to your hand. in order that the Lord 
may tum from His blazing anger and show you 
compassion. and in His compassion increase you as He 
promised your fathers on oath - for you will be heeding 
the Lord your God, obeying all His commandments that I 
enjoin upon you this day, doing what is right in the sight 
of the Lord your God. 1 

T he Application of Ethical Theory to the Case 

A Justification of the System 

In order to assess the ethical ramifications of this case. we 

must outline those utilitarian rules which justify the system. 

Jl . God's laws oughl to be obeyed. This is the fundamental 

premise which undencores the entire system: "for you will be 

IDeuteronomy 13: 13-19. 
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heeding the Lord your God. obeying all His commandments that I 

enjoin you this day. doing what is right in the sight of the Lord your 

God." God·s demands are portrayed as maximizing the overall 

happiness of the people - "and in His compassion increase you as He 

promised your fathers.• Thus. the context for those demands is 

established. It should be noted that this rule is a given for those 

already functioning within the system. and therefore it need not be 

justified further to the participants. 

12. ldola1ry ought 10 be obli1era1ed. This rule is also in 

keeping with the broader context of the system. Idolatry by its very 

nature stands as an affront both to God and to the structure which 

God desires the people to implement. Therefore. the continued 

existence of idolatry. especially within an Israelite community, is a 

negation of the very essence of God and God's wishes. Because this 

system is purported to maximize the happiness of its participants. its 

rejection would. by definition. result in a reduction of happiness. 

Thus. idolatry must not be allowed to co-exist within the system 

stipulated by God. 

J3. All those living in proximicy to an idolatrous majoricy ought 

to be treated as idolorrous. This rule functions so as to further 

ensure the implementation of rules (JI) and (J2) by enforcing their 

compliance. If obeying God's laws and Jiving a life free from idolatry 

serves to maximize one's happiness. then living among those who 

disobey God's laws aod who practice idolatry increases the potential 

of disvalue, thereby reducing happiness. Furthermore, by opting to 

Live within an idolatrous majority, one risks incurring the wnth of 

God - and increasing one's unhappiness - through one's involvement 

with those who reject God and God's system. 
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14. The propeny of those living in idolatrous ciries ought not 10 

benefit orhers. There exists a two-fold rationale for this rule. First. 

it would be utterly incompatible with the system to derive benefit 

from those who reject God. In fact. it is inconceivable that one could 

do so without becoming identified, both internally and externally. 

with the idolatrous and thereby incuni,ng the wrath of God - and 

increasing unhappiness. Second. it is possible that this might lead to 

a perversion of justice. If those who investigate a city nave a vested 

interest in condemning that city, perhaps so that they might possess 

the propeny of those presently inhabiting the city, it is possible that 

justice might not be served and a city lacking an idolatrous majority 

condemned. This rule is designed to prevent such a miscarriage of 

justice by prohibiting the use of such propeny. A system of justice 

which is free from conflicts of interei;t is certain to maximize the 

happiness of everyone and to preven,t "errors" which might increase 

unhappiness. 

15. Idolatrous cities ought nev.er ro be re-inhabited or put to 

some funher use. This rule is grounded in the same set of realities 

as rule (J4). Deriving benefit in any way from those who practiced 

idolatry would amount to a rejection of God and God's system and 

would result in God's displeasure. and an increase in unhappiness for 

the people. Condemning a city so dJLal it might be used in some 

different way, or so that its rcsourcc:s might be enjoyed by some 

different group, would maximize tbc1 unhappiness of all people, as 

there would be no way to predict dlestn1cti.on or to protect oneself 

from such destruction. Only that justice which is entirely free of the 

shackles of self-interest is sure to lite true justice. 
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A Rejection of the System 

Having presented 1hose utilitarian rules which justify the: 

system. we must now 1urn to those competing utilitarian rules which 

reject the system.2 

R l. People ought nor ro be punished for crimes which they did 

nor commit. Those members of the non-idolatrous minority wl~o 

would be put to the sword as a result of the actions of the maj,ority 

are in the unenviable position of paying the price for someone else's 

misconduct. A system which engendered such injustice would 

radically undermine any attempts by the system 10 increase tfoe 

happiness of the participants. as people would be forced to live, 

under the constant threat of retribution for conduct in which they 

did not engage. Furthermore. such an approach fails to reward those 

members of the minority who may have been struggling to reform 

the idolatrous members of society. 

R2. Those disenfranchised by the system ought to be gmmed 

special protection by char system. Given the societal context of this 

case. those disenfranchised would include women. children. and non

Israelites. all of whom would suffer great disvalue as a direct :result 

of their disenfranchisement. First, by not including women and 

children in the count of the "inhabitants" it is possible that they will 

be punished in violation of rule (Rl). Second. it is unclear why 

children. who rarely have sufficient capacity 10 reject the actions and 

beliefs of those around them. ought to be punished for the actions of 

their elders. Surely a young child ought not receive punishment for 

2for the purposes of this exercise, questions relating to the appropriateness of 
capilal punishment as a response 10 cri.lll.iml wrong-doing, and 10 the 
repression of the free conduct of religion by those engaged in idol-worship, 
will not be addressed.. u such topic:1 lead far afield of the inues Wider 
consideration. 
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aving been "subvened" to idolatry. The system has a special duty 

to protect such children. not punish them. Third. similarly, in a 

society where the opinion of women counts for so little. it is unclear 

why women ought to be punished for the actions of the men. The 

system has a special duty to protect women. not punish them for 

deeds outside of their control. Founh. the rationale for killing the 

non-Israelites of the town is unclear. By definition the non-Jews 

reject. 'or are not fully committed to. God's system. They do not 

receive an equal proportion of the benefits which the system 

purpons to offer. Why suddenly include them in the system. 

punishing them simply because a majority of Israelites have rejected 

their own religion? While it might be possible 10 justify punishing 

those non-Israelites who attempt to subven the Israelite community. 

the system has a special duty to protect the non-Israelites living in 

the midst of the Israelites. and not punish them for deeds outside of 

their control. By rejecting the system's special obligation vis-a-vis 

those disenfranchised by that system. a dangerously false conclusion 

is reached. namely, that the only happiness which is computed is the 

happiness of those within the system._ Rather, it is the goal of the 

utilitarian Kantian principle to "treat as ends as many people" as 

possible. 

R3. People ought not to be used as means to God's end. This 

rule may be explicated in two ways. Fi.rsL those members of the 

system who enforce the system - those who '(investigate and inquire 

and interrogate ( ... and ... ) put the inhabitants of that town to the 

sword" - arc means to God's end of avoiding competition and of 

receiving offerings. God ought not to ask these people to act in an 

unjust manner in order to achieve God's larger objectives. The value 
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which these people will gamer by acting o n behalf of God will be 

outweighed by the disvalue accumulated through acting unjustly. 

Second. those members of the non-idolatrous minority who are !tilled 

as a result of God's demand that all be destroyed are used as a means 

to God's end of obliterating idolatry. The happiness which they may 

feel as a result of their participation in God's system will be 

outweighed by the unhappiness they will feel as they contemplate 

their deaths. Thus. God's usage of these various groups to God's end 

results in the accumulation of greater disvalue than value to the 

panicipants. 

R4. Animals ought to be granted special prorecrion by human 

beings. Similar to those groups discussed in rule (R2). animals must 

be considered a group unjustly punished for the actions of others. By 

commanding that the investigators "put (the condemned city's) cattle 

to the sword.• the system is neglecting the special duty which human 

beings possess vis-a -vis animals. especially, as in this case. 

domesticated animals. The sole reason that these animals are in the 

town is to serve the needs of the people living there, and thus. those 

people have assumed a responsibility to these animals. As non

cognitive members of the community. present without consideration 

for their will, they cannot j ustJy be heJd accountable for the actions 

of their owners. A society which neglects its obligations to those in 

its care. whether they be animals. children. or minority groups, is a 

society which is acting unjustJy. and a society which acts unjustly 

minimizes happiness for its participants. 

RS. 7"M present generation ought to prorect tlu inierests of the 

next generarton. This ruJe is more difficult to quantify for it takes 

into account utiJity which does not yet exist. However, by rendering 

, 
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vast areas of land - entire towns - uninhabi1able by vin ue of 

condemning them and allowing them to fester as •an everlasting 

ruin. never to be rebuilt.• the generation which implements this 

system is facing the very reaJ danger of increasing disvalue to the 

coming generations. Given the his1orical patterns of city built upon 

city. of strategic locations remaining strategic throughout time. of 

bread baskets remaining bread baskets. it appears fair to make the 

claim that •everlasting ruins· would be in very few people's best 

imerest. including those people in the future who need or desire to 

take advantage of a given location. 

An Evaluation of 1he Ethical Aw,ments 

We will now e mploy Cornman. Lehrer. and Pappas' utilitarian 

Kaniian principle in order to evaluate the ethical arguments 

presemed in suppon of the syste!"· 

An action ought 10 be done in a situation if and only if 
( I ) doing the action. (a} treats as mere means as few 
people as possible in the situation, and (b) treats as ends 
as many people as is consistent with (a), and (2) doing 
the action is prescribed by any utilitarian rule that (a) 
docs not violate condition (1) in the situation, and (b) is 
not overridden by another utilitarian rule that does not 
violate condition ( I ) in the situatioo.l 

J 1. God's laws ouglu to be obeyed. 

This rule docs not necessarily violate condition (1). However. 

given the specific context of this case, and the argument presented 

by (R3) which notes that both those who enforce the system and the 

non-idolatrous minority who arc put to death arc used as means to 

God's end, it is possible to question whethcr obeying (JI) in all cases 

would, in fact. "treat as mere means as few people as possible in the 

3cornman., Lehrer, and Pappas. p. 321. 

, 
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siruarion." Furthermore. while CJ I) claims 10 fulfill condition (2) • 

maximizing the overall happiness of those 10 whom it applies - the 

implications of (RI ). (R2). (R3). (R4). and (R5) refute this claim by 

indicating quite clearly many instances in which disvalue rather than 

value is maximized. Nevertheless. given the primacy of this rule as 

the premise underscoring the entire system. we will withhold 

j udgment on (JI) until our evaluation has been completed. 

J2. Idolatry ought to be obliterared. 

Provided that the warnings of (R3) are heeded, thereby 

protecting those whose role it is 10 participate in the destruction. (J2) 

does not appear to violate condition ( I). And. insofar as God's system 

is presented as preferable 10 idolatry. this rule is not in violation of 

condition (2) · it serves to maximize the happiness of the members 

of the system. As noted above. issues of rel igious toleration and 

capital punishment will not be addressed in this context. 

J3. It// those living in proximity to an idolatrous majority ought 

ro be treated as idolatrous. 

This rule clearly violates condition (I). Treating the non• 

idolatrous _minority as idolatrous uses them as means in order 10 

achieve the end of destroying idolatry. This legal presumption runs 

directly counter to rhe spirit and the letter of the utilitarian Kantian 

principle. Furthermore. (J3) is overridden by utilitarian rules (RI). 

(R2), and (R3) which thereby renders this action unethical according 

to condition (2). 

J4. The prope,zy of those living in idolatrous dties ouglll not to 

benefit others. 

While it appears that (J4) cootradicts condition (l) in that those 

who might benefit from the now-available property arc prohibited 
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fro m doing so in order to achieve the larger goal of obliterating 

idolatry. it must be remembered that God's promise of · co mpassion• 

must be factored into the equation. as well. Thus. avoiding this 

property would seem to be a means for the people to achieve a 

desired end • the love of God. Also, consideration of God's "blazing 

anger" · a disvalue • renders the removal of God's anger as the 

maximization of happiness and a fulfil lment of condition (2). Finally. 

the argument that (J4) serves as a buffer against a perversion of 

justice further supports this contention. 

15. Idolatrous cities ought never ro be re-inhabited or pur ro 

some funher use. 

This rule does not stand in opposition to condition (I) as it 

refrains from using people as means to an end in a manner similar to 

(14). That is to say that God's · compassion" represents a desired end 

which is theoretically achieved by the implementation of this rule. 

However. the argument presented by (R5) clearly indicates that (JS) 

is overridden by another utilitarian rule • namely, that it appears 

possible, albeit difficult. to quantify the utility of future generations 

and that such an equation would render (J5) a disvaJue. reducing 

their amount of happiness by reducing the available habitable land. 

Thus, (JS) is rejected by condition (2). 

In conclusion, it appcan thaL even if the premise of (J2) is 

accepted that idolatry must be obliterated and !hat doing so wiU 

maximize the utility of the members of the system. the evidence 

suggests that the system presented in Deuteronomy 13:13-19, is 

ethically flawed. While argumeou may be made in support of the 

system's treatment of the propeny of idolatrous people as outlined 

in (J4) and perhaps (JS) (but cauinly not in support of its trcatmeot 
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of livestock. as noted in (R4 )). no suppon whatsoever may be offered 

vis-a-vis the system's treatment of human beings in (J3). Given this 

reality, the argument presented in (J I) must also be rejected - God's 

laws ought not to be obeyed if they lead 10 the unjust treatment of 

human beings. This system's callous disregard for both treating 

individuals as ends while avoiding treating them as means and 

maximizing the utility of its participams renders it unfit as an ethical 

model. The arguments offered by (RI ). (R2). (R3). (R4), and (R5) 

funher indict this system and its approach. This becomes readily 

evident. for example. in the clash of (J3) and (RI ) which clearly 

delineates the most heinous of this system's shoncomings: allowing 

those not responsible for crimes to be punished for those crimes 

simply in order to please God who is more interested in trying to 

stamp out the competition than in rooting out injustice within the 

community's systematic nonns. The utilitarian Kantian principle 

soundly rejects Deuteronomy 13: 13- 19 and any claims it may have 

on morality. 

J The Rabbinic Approach to the Case 
The destruction outlined in Deuteronomy 13: 13- 19 is striking 

not only for its severity and inclusivity. but for its overwhelming 

lack of ambigujty, as well. Linle doubt is left as to the Torah's 

intention. However. when we tum to the ra.bbiruc texts. we are 

immedutely drawn to the fact that what once appeared simple nas 

evolved quite dramatically into something very complex. 

This transformation is evident even in the earliest layers of 

midrashei halakhah. Sifre Dcvarim begins immediately to limit the 

conditions under wruch a city may be declared Ir Ha-Niddahat: 



Piska 92 

"If you hear it said" 
{13:13) 

"of one of the towns" 
( 13: 13) 

"to dwell in" (13: 13) 

Piska 93 

"that some scoundrels " 
( 13: 14) 

{Process} 

{Locale} 

{Locale} 

{People} 

"from among you" (13:14) {People} 

"have gone and subverted {People} 
the inhabitants of their 
town" (13:14) 

"saying" ( 13: 14) { Process} 

"you shall investigate {Process} 
and inquire and interrogate 
thoroughly" (13:15) and 
"then you shall make 
thorough inquiry" (17:4) 

"But one need not go 
searching for it." 

"One city may be 
declared condemned. 
but three cities may 
not be so declared.• 

• excluding Jerusalem 
which was not given as 
a dwelling-place• 

"[this is in the 
masculine and thereby 
includes neither] 
women. nor minors· 

"and not from border 
areas • 

"and not the 
inhabitants of 
another city" 

"[indicates that for the 
city to be condemned.] 
a warning must have 
been proffered [to the 
scoundrels demanding 
that they cease their 
activity)" 

"The word 'thorough' 
used in both verses 
indicates an analogy. 
showing we must a 
examine the witness 
with seven 
examinations. Whence 
do we learn that we 
must also cross-
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Piska 94 

"the inhabitants of that 
town" (13:16) 

"put the inhabitants of 
that town to the sword" 
( 13: 16) 

• doom all that is in it 
to destruction• (13: 16) 

"put its cattle to the 
sword• (13:16) 

Piska 95 

"Bum the town and 
all its spoil as a 
holocaust to the Lord" 
( 13: 17) 

{People} 

{People} 

{Property } 

{Property} 

{Property} 

examine him? From 3 8 
the following, 'And 
behold. if it be truth. 
and the thing certain.'" 
(13: 15) 

• Abba Hanan teaches 
that the verse 'the 
fathers shall not be 
put to death for the 
children. neither shall 
the children be put to 
death for the fathers' 
(24: 16) refers to the 
condemned city [and 
therefore the children 
are to be spared]." 

"Not the inhabitants of 
any other city; hence 
the Sages have said: A 
passing caravan of 
asses or camels saves 
[the condemned city]." 

"Hence the sages have 
said: Such possessions 
of the righteous as are 
within the city are to 
be destroyed. whereas 
such as are outside of 
it are to be spared." 

"except for consecrated 
cattle" 

•eut not the spoil of 
heaven. Hence the 
Sages have said: 
Sanctified objects 
within it are to be 
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"Let nothing that has 
been doomed stick to 
your hand" ( 13: I 8) 

{Property} 

redeemed. heave 3 9 
offerings are to be left 
to rot. second tithe and 
the sacred writings are 
to be hidden away.• 

"Hence the sages have 
said: If one takes a 
stick. a fork. a turning 
stick. or a staff. no 
benefit may be 
derived from them. If 
these are mixed with 
other things. no 
benefit may be 
derived from all of 
them. What then 
should be done with 
them? Their value (in 
coins) should be cast in 
the Dead Sea. The 
general rule is that one 
who benefits from 
objects of idolatry 
must cast their value 
[in coins) into the Dead 
Sea." 

The rabbis of the Talmud carry on this tradition of "re--rcading" 

the biblical text with respect to Ir Ha-Niddahat: 

Deuteronomy 13: 13 

"of one of the towns" {Locale} • Jerusalem cannot be 
rendered a condemned 
city, it bciDg written. 
'one of the toWDS' and 
Jerusalem wu not 
divided among the 
tribes." (BK 82b) 



Deuteronomy 13: 14 

"have gone out" 

"scoundrels " 

"from among you" 

{LocaJe} 

{People} 

{People} 

{People} 

{People} 

•subverted the inhabitants" {Process} 

"the inhabitants of their 
town• 

{Locale} 

{Locale} 

{Locale} 

"Three condemned 
cities are not to be 
declared. it being 
written 'in one.' but 
one or two may be 
declared.• (San. 16b) 

"they, and not their 
emissaries• (San. 
I 11 b ) 

"and not women or 
minors. and 
'scoundrels' are no 
fewer than rwo• (San. 
I I lb ) 

"and not from a border 
town• (Sao. lllb) 

"This teaches that they 
are not killed unless 
the inciters are from 
the same tribe.· (San. 
!lib) 

"But not if they turned 
astray of themselves.• 
(San. 112a) 

"How many make up a 
condemned city? 
From one buodred 
until the majority of a 
tribe.• (San. 15b) 

"but not those of 
another city" (San. 
lllb) 

"They are DOI killed 
unless the inciters are 
from the same city and 
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Deuteronomy 13:15 

shall investigate" 

your midst• 

Deuteronomy 13: 16 

e inhabitants of that 

{Process} 

{Process} 

{Locale} 

{People} 

unless most of the city 
turns astray.• {San. 
11 I b) 

• A wimess and a 
formal warning are 
necessary for each 
offender."(San. 11 lb) 

"Whence is it derived 
that seven inquiries 
are made of 
wimesses? From: 
'And you shall 
investigate. and you 
shall search ouL and 
you shall ask well' [3 
inquiries); ( 13: 15) 
'And you shall inquire 
well' [2); (17:4) 'And 
the judges shall 
inquire well' 
(2)." (19:18) (San. 40a) 

"A city on the border 
may not be 
condemned. Why? 
Because the Torah says 
' in your midst' but not 
(a city] on the border ... 
Why? Lest the Gentiles 
become aware of it 
and destroy the whole 
of Erctz Yisrael. • (San. 
16b) 

"[The members of] a 
donkey or camel 
caravan that remained 
in the city lhirty days 
are reckoned among 
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"put its cattle to the sword" {Property} 

"all that is in it" 

Deuteronomy 13: 17 

"aJI its spoil" 

{Property} 

{Property} 

{Property} 

{Property} 

the inhabitants of the 4 2 
city, and they rescue it 
[from the status of a 
condemned city if 
including them. the 
maJOnty have not gone 
astray]." (San. 111 b) 

"This excludes a 
firstling animal and an 
animal tithed in it [ the 
city]." (Tem. 8a) 

"Rabbi Simeon said: 
' its cattle' implies. but 
not the firstlings or 
tithes." (San. 112b) 

"to exclude the 
property of the 
righteous ones [whose] 
property is found 
outside the city" (San. 
112a) 

• And not the spoil of 
Heaven - whence it 
was ruled: its 
consecrated objects are 
to be redeemed, its 
heave offerings are to 
be left to spoil, its 
second tithe and holy 
writings are to be 
hidden." (San. 111 b) 

"R. Chisda said: Objects 
belooging to men of 
other cities which 
were deposited with 
men of a condemned 
city - though the latter 
assume liability for 



{Property} 

"into an open square• { Locale} 

"gather ... and bum • {Property} 

{Locale} 

them - are permitted, 
such objects not being 
considered the 'spoil' 
of the city." (San. 
I I 2a) 

"This excludes the 
money of the second 
tithes.• (Tern. Sa) 

"Our Rabbis taught: If 
it bas no public square. 
it cannot become a 
condemned city: this 
is R. Ishmael's view.• 
(San. 112a) 

"The hair of the head 
[ of one from a 
condemned city) is 
pennined. it being 
written: 'gather ... and 
bum' - that [is 
forbidden) which lacks 
only gathering and 
burning: to exclude 
that [like hair) which 
lacks tearing, 
gathering and 
burning." (San. 112a) 

"R. Eliezer said: No city 
containing even a 
single mezuzah can be 
condemned. Why so? 
Because it says, 'and 
bum the town and all 
its spoil,' but if it 
contains a single 
mezuzah this is 
impossible.• (San. 
I 13a) 
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"never to be rebuilt" {Locale} 

Deuteronomy I 3: 18 

"let nothing that has been {Property} 
doo med" 

"R. Alciba says: It shall 4 4 
not be restored to its 
original state. but 
gardens aod orchards 
may be planted 
therein.· (San. lllb) 

"But where forbidden 
and non-forbidden 
matter combine to 
produce something. 
that thing is 
permitted.• (A vodah 
Zarah 48b) 

A Preliminary Evaluation of the Rabbinic Approach 

It is readil y apparent 1hat the rabbis sought to render the 

Torah's legislation vis-a-vis Ir Ha-Niddahat unenforceable in 

practical tenns. In fact. the Talmud goes so far as to conclude that 

because the Great Sanhedrin no longer meets. no ciry can be 

condemned as an Ir Ha-Niddahat "For is the law of an apostate ciry 

in force [nowadays)? Have we not learned: We do not practice the 

law of an apostate c ity except where there is in existence a Bet Din of 

seventy-one? Then obviously we are dealing with Temple times. •4 

Another section of the Talmud concludes that: "There never was a 

condemned city, and never will be. •s Further support for this 

position is found in the Toseftah: • Ao apostate city never was and is 

not ever going 10 be. "6 Thus, what appears in the Bible as a law of 

the strictest degree is. by Talmudic times. rendered theoretical. 

4Temllr&h Sa. 
5Sanhedrin 71a. 
6Yo1efuh to Sulledrin 14:L 



merely a tool of study: "Expound it and receive a reward."7 The 

question as to what may have motivated the rabbis to pursue this 

course with Ir Ha-Niddahat will be addressed in Chapter VH. 

7Toseflab to Sanhedrin 14: I. 
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The Case 

CHAPTER IV 

MAMZERUT 

The laws concerning the mamzer are based upon the following 

prohibition in Deute ronomy: 

No one misbego11en shall be admitted into the 
congregation of the Lord: none of his descendants. even 
in the tenth generation. shall be admitted into the 
congregation of the Lord. I 

It should be noted that. while the Torah takes for granted that 

1he reader will be able to identify a "misbegotten" individual. a 

mamzer. linle else is left to the imagination - the mamzer must be 

excluded from the pepple of Israel without exception. 

The Application of Ethical Theorv lo the Case 

A Justification of the System 

In order to assess the ethical ramifications of this case. we 

must outline those utilitarian rules which justify the system. 

J 1. God's laws ought to be obeyed. This is the fundamental 

premise which underscores the entire system: "Keep the 

commandments of the Lord your God. "2 God's demand.s are 
r 

portrayed as maximizing the overall happiness of the people - "for 

the Lord your God is a compassionate God: He will not fail you nor 

will He let you perish."3 Thus. the context for those demands is 

established. rt should be noted that this rule is a given for those 

already functioning within the system. and therefore further 

justification is not necessary for the participants. 

1 Deuteronomy 23:3. 
2Deuterooomy 4:2. 
3Deuterooomy 4:31. 
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12. The people of Israel oughr ro employ a casce syscem. This 

rule is also in keeping with the broader context of the system. The 

people of Israel are to be a "chosen " people. a people with a unique 

set of rights and benefits classified hie,·archically as superior to those 

of other peoples. Within the people of Israel a further method of 

distinguishing relative hierarchical positiioning is also necessary in 

order to establish how these various rights and benefits are to be 

distributed. This method of distribution is best suited to avoiding 

intra-community conflict as 1he need for competition for power is 

eliminated and a smooth system of bureaucracy is established. 

Having developed a system of roles andl obligations based on the 

caste position of a given individual. that individual is best able to 

effectively maximize his/her utility. In tum. the entire community. 

freed from the disvalue of class conflict. best maximizes its utility 

and the happiness of all is increased. 

13. Mamzerim ought ro be excluded from the people of Israel. 

Once the philosophical basis of the caste system has been developed 

and supponed in (12). it necessarily follows that those individuaJs 

who violate that structure in any way must be prohibited from 

interacting with the system. Thus, if two individuals who are 

prohibited from having sexual relations do so. and if that union 

results in a child. the child (a mamzer) must be prohibited from 

funher contaminating the caste lines, and is thereby severely 

restricted as to whom s/he may marry.-~ (J3) buttresses (J2)'s 

4For the purposes of this discussion the rab,binic interpretatio~ of •mam.z.er~ 
will he employed. It should be noted, bowe:ver, that the hibhcal Wldersta.odi..og 
apparently related 10 "a child coming from a certain foreign group tha_t could 
001 be identified in post-biblical times, probably a group thal WU ~ised hr 
the Jewish people for sex iJTegularities, promiscuity, _ or incest.• Lou•~ Ep~em. 
Marriage &Aw• in the Bihle &Qd the Talmud (Cambridge: Harvard UDJven11y 
Press, 1942), p. 279. 
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tablishment of the caste system by giving "teeth " to the legislation. 

mamzerim were able 10 function freely as members of the people 

f Israel. the entire caste system would be threatened. This. in rum. 

ould lead to a great degree of disvalue for all involved. 

14. The descendanrs of mamurim oughc ro be 1rea1ed as 

amurim forever. All of the difficulties associated with mamzerut 

devolve upon the child of a mamzer and thus. that child too. 

have 10 be precluded from the congregation of the Lord. Once 

lines are broken. once the status of the individual is put in 

all descendants of that individual must forever be excluded 

system for they threaten its very existence. In order to 

aximize the overall happiness of the participants. and in order to 

protect the participants from the disvalue of God's anger, the caste 

lines must be jeaJously guarded. Allowing any violation would mark 

the end of the treasured systemic balance in which each individual 

knows his/her role and function . 

A Rejection of the System 

Having presented those utilitarian rules which justify the 

system. we must now tum to those competing utilitarian rules which 

reject the system. 

Rt. Peopk ought not to be punished for sins they did not 

commit. Those descendants of individuals who violated God's laws 

regarding prohibited unions who would be denied admission into the 

congregation of the Lord as a result of the actions taken by their 

forcbearcrs are in the unenviable position of paying the price for 

someone else's misdeed. A system which enge.ndered such injustice 

would radically undermine any attempts by the system to increas~ 

the happiness of the participants, as people would be forced to live 



under the constant threat of retribution for conduct in which they 

did not engage. 

R2. Those disenfranchised by the system ought to be granted 

special proteaion by the system. Given the societal context of this 

case. the major group disenfranchised would be the children in each 

generation following the prohibited union who would be excluded 

from the congregation of the Lord and who would. as a direct result 

of their disenfranchisement. suffer great disvalue. First. including 

the "descendants, even in the tenth generation• makes it quite clear 

that those descendants will be punished in violation of rule (Rl ). 

Second. it is unclear why children. who in this case are completely 

unable to reject the actions of those around them. ought to be 

punished for the actions of their forebears. Surely, a young man who 

desires to many a young woman should not be prohibited from 

doing so because of the actions of his great-great-grandparents. The 

system has a special duty to protect such children, not punish them. 

By rejecting the system's special obligation vis-a-vis those 

disenfrancltised. a dangerously false conclusion is reached. namely. 

that the only happiness which is computed is the happiness of those 

within the system. Rather. it is the goal of the utilitarian Kantian 

principle to "treat as cods as many people" as possible. 

R3. Peopk ought not to be used as means 10 God's end. This 

rule may be explicated in two ways. Fint. individuals who enforce 

the system. investigate bloodlines, maintain the records, and issue 

proclamations prohibiting certain marriages, are means to God's end 

of maintaining the purity of the caste system which God has 

established in order to better control the people in God's 

congregation. God ought not to ask these people to act in an unjust 
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manner in order to achieve God's larger objectives. The value which 

these people will gamer by acting on behalf of God will be 

outweighed by the dis value accumulatc:d through acting unjustly. 

Second. those descendants o f prohibited unions who are excluded as 

a result of God's command that "none of his descendants. even in I.be 

tenth generation. shall be admitted into, the congregation of the 

Lord.• are used as means to God's end of establishing and 

maintaining the hierarchical system structured to serve God's 

desires. The happiness which they may feel as a result of their 

panicipation in God's system will be c)utweighed by the unhappiness 

they will feel as they become aware of their exclusion. Thus. God's 

use of these various groups to God's e1rtd results in the accumulation 

of greater disvalue than value to the panicipants. 

R4. People ought not ro be exclu,ded on rhe basis of caste. ln 

many ways. rule (R4) is a corollary to rule (RI ), especiaJly for those 

members of a caste system who occupy the lower tiers of that 

system. for they have been punished for sins which they did not 

commit. While there is benefit from ~1 well-organized system of 

distribution. far greater disvalue is achieved by relegating the vast 

majority of the panicipants in the syst,~m to second. third. or even 

founb-class status. The distribution of benefits ought to occur 

according to need rather than accordinE: to birth. Those members of 

society's "upper-crust• have. in a caste system, done little more to 

achieve their distinction than "choose" to be born to a family already 

occupying a rung near the top. Similarly1 those members of society's 

lower strata have, in a caste system. done little m~ to achieve their 

distinction than to have been so unfol'1tunate as to have been born 

into a family already occupying a rung near the bottom. Factors such 
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as ability. hard-work. and need are never considered. Consigning 

some-0ne 10 such a fate purely on the basis of binh would introduce a 

great deal of injustice. injustice which would far outweigh any 

positive value achieved by a well-organized system. It is also 

possible that a system based on such a high degree of injustice would 

c:ventua11y result in revolution. as those at the bonom came to 

recognize their lot and desired a realignment of the distribution of 

power. This. too, would obviously incr·ease the disvalue garnered by 

the panicipaots in the system. 

An Evaluation of the Ethical Arguments 

We will now employ Cornman. Lehrer. and Pappas' utilitarian 

Kantian principle in order to evaluate l!he ethical arguments 

presented in suppon of the system. 

An action ought to be done in a si:tuation if and only if 
( l ) doing the action. (a) treats as mere means as few 
people as possible in the situation .. and (b) treats as ends 
as many people as is consistent with (a), and (2) doing 
the action is prescribed by any u1Lilitarian rule that (a) 
does not violate condition (1) in title situation. and (b) is 
not overridden by another utilitariian rule that does not 
violate condition ( I) in the situation.5 

JI . God's laws ought co be obeyed. 

This rule does not necessarily viollate condition (I). However. 

given the specific context of this case. and the argument presented in 

(R3) which notes that both those who e:nforce the system and the 

descendants of a prohibited union who are excluded from the 

congregation of the Lord are used as means to an end. it is possible to 

question whether obeying (JI ) in all cas,es would, in fact, "treat as 

mere means as few people as possible iin the situation.• Funhermore. 

5Conunan, Lehrer, and Papp,.,. p. 321. 
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while CJ I) claims to fulfill condition (2) • maximizing the overall 

happiness of those co whom it applies .. the implications of (Rl ). (R2). 

(R3 ). and (R4) refute this claim by indicating quite clearly many 

instances in which disvalue rather than value is maximized. 

Nevenheiess. as in the case of the idollatrous city, given the primacy 

of this rule as the premise underscoring the entire system. we will 

withhold judgment on (JI ) until our e'Valuation has been completed. 

J2. The people of Israel ought to employ a caste system. 

h is possible 10 justify the emplo,ymeot of a caste system in a 

manner consistent with condition ( I) if one were to use the logic 

presented by John Rawls in A Theoi:y oif Justice.6 Rawls outlines a 

theory of justice which incorporates lhe concept of the "veil of 

ignorance.• The veil of ignorance dicta1tes that a system of justice 

ought 10 be established as if one did ne>t know how such a system 

would directly impact on one's self-inwrest. as if one were creating 

such a system from behind a veil of ignorance. Thus. it might be 

argued that the manner best suited 10 treating people as ends in 

themselves. rather than as means. would be to establish different 

ends for different sub-groups. Membe1rsbip in a sub-group might be 

determined by binh. A caste system. provided that it were created 

by individuals without regard to their personal status. might fulfill 

the requirements of condition (I) - ~iring as ends as many people 

as possible. However. Rawls' system w,ould in no way aid (J2) when 

faced with the objection presented in mle (R4). (R4)'s argument that 

"far greater disvalue is achieved by relegating the vast majority of 

the participants in the system to second, third. or even founb-class 

6John Rawls, A '[hcory of Justice (Cambridge,: Huvard University Press, 1971), 
pp. 136-142. 
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status.• serves to override the potential benefits obtained from the 

imposition of a caste system. Too many individuals would suffer 

disservice as a result of such a system. and the overall utiliry of the 

community would diminish rather than increase. 

13. Mamz.erim ought 10 be excluded from the people of Israel. 

This rule is a violation of condition ( I) which mandates that as 

many people as possible be treated as ends. Those excluded have 

been excluded in order 10 achieve the ends of maintaining the 

integrity of the caste system. This focus on the larger picture 

diminishes the importance of the individual in the situation as s/he 

is not "admined into the congregation of the Lord.• not on the basis 

of self-worth. but on the basis of supporting the very system which 

denigrates his/her value. More overwhelming is the evidence 

against (J3)'s fulfillment of condition (2). Rules (RI ). (R2). (R3), and 

(R4) all mitigate against the acceptance of (J3 ). Excluding mamzerim 

from the people of Israel punishes individuals for sins which they 

did not commit. fails to protect those whom the system is obligated 

to protect. uses individuals as means 10 an end. and excludes people 

on the basis of caste. While the argument might be advanced that a 

smoothly functioning system increases the utility of all of the 

participants of that system, the aggregate disvalue realized by those 

abused by that smoothly functioning system would far outweigh any 

potential benefit. 

J4. The descendants of mamzerim ought to be created as 

mamzerim forever. 

This rule violates condition (I). Treating the descendants of 

prohibited unions as mamzerim uses them as means in order to 

achieve the end of maintaining the caste system. This legal 
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presumption runs directly counter to the utilitarian Kantian 

principle. In addition. (J4) is overridden by utilitarian rules (RI). 

(R2). and (R3) which thereby renders this prescription unethical 

according to condition (2). 

In conclusion. it appears thaL even if the premise of (J2) is 

accepted. the evidence suggests that the system presented within 

Deuteronomy 23:3 is ethically flawed. Save for lhe potential suppon 

offered by Rawls' veil of ignorance on behalf of the establishment of 

a caste system. no ethical support whatsoever may be offered vis-a

vis the treatment of human beings in (J2), (13), and (14). Given this 

reality. the argument presented in (J l ) must also be rejected - God's 

laws ought not to be obeyed if they lead to the unjust treatment of 

human beings. The caste system described in this section must 

therefore be deemed an ethically unfit model. Human beings are 

repeatedly relegated to subordinate positions when their needs 

conflict with those of the system and those implementing the system. 

A system imposed from above bas a special duty to procect those 

whose wonh and happiness the system is attempting to promote. 

The system of mamzerut docs not recognize this duty and thereby 

fails. as a system, to take the human element into account. Punishing 

the descendants of prohibited unions. even as a deterrent, is a 

Draconian measure which would likely be observed in its breach as 

individuals would rather hide the true origins of their children than 

suffer the fate of revealing the truth. Such abrogations would result 

in the crippling of the system. rather than provide for its smooth 

functioning as suggested ,by (12), (13 ), and (J4). The utilitarian 

Kantian principle rejects the ethical legitimacy of the system of 

mamzerut. 
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The Rabbinic Approach to the Case 

The system of mamzerut delineated in Deuteronomy 23:3 is 

quite clear: neither a mamzer nor the descendant of a mamzcr arc 

permitted to enter into the congregation of the Lord. However. as 

noted above. no definition of mamzerut is provided. Thus. the rabbis 

are presented with an opportunity to apply the definition to 

whomever they please. within the restriction of attempting co piece 

together the original intent of the passage. The definition may be as 

wide or as limited as the interpretation which the rabbis choose. 

This is o f great importance. for the stakes they were dealing with 

were terribly high: they had the power to exclude otherwise fit Jews 

from the Jewish people. or to include those who might otherwise be 

excluded. How they chose to read this passage is of great intcrcsL 

especially with respect 10 their attempts to reduce its purview. 

Once again. the transformation from simplic ity to complexity is 

dramatic as the rabbis appear. in many instances. 10 attempt to limit 

the definition and its applicability. This process of limitation can be 

discerned in Sifre Devarim: 

Piska 248 

"No one misbegotten shall 
be admitted" 

{Definition} 

{Definition} 

"What is the definition 
of a mamzer? The 
issue of any union 
forbidden because of 
consanguineous 
relationship; so taught 
R. Akiva. as it is said. 
'A man shall not take 
his father's wife.'" 
(23: I) 

"Simeon the Yemenite 
says: The offspring of 
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{Definition} 

any union forbidden 
under penalty of 
excision at the hands 
of heaven is 
considered a mamzer.'" 

"R. Joshua says: The 
offspring of any union 
forbidden under 
penalty of death at the 
hands of the coun is 
considered a mamzer.'" 

Many of the rabbis of the Talmud continued this process of 

limiting the scope of mamzerut: 

Deuteronomy 23:3 

"mi sbegotten " {Definition} 

{Definition} 

"Who is deemed to be 
a mamzer? '{The 
offspring of a union 
with] any 
consanguineous 
relative with whom 
cohabitation is 
forbidden,' this is the 
ruling of R. Alciba. 
Simeon the Yemenite 
said: '{The offspring of 
any union] the penalty 
for which is !wet at 
the hands of heaven;' 
and the halakmh is in 
agreement with his 
view." (Yeb. 49a) 

• Abaye said: 'AU agree 
that if one cohabitated 
with a menstruant or 
with a sotall, the child 
born [from either 
union] is no mamzcr.'" 
(Yeb. 49a-b) 
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{Definition} 

• No one misbegotten shall {Rights} 
be admitted into the 
congregation of the Lord. • 

{Rights} 

{Definition} 

{Definition} 

' It has been taught 
likewise: All agree 
that if one cohabitated 
with a menstruant or 
with a sotah or with a 
widow awaiting the 
decision of a levir. the 
child [born of any such 
union] is no mamzer. • 
(Yeb. 49b) 

"Only a cert.ain 
mamzer may not 
enter. but a doubtful 
mamzer may enter: 
[and again.] only into a 
certain assembly he 
may not enter. but he 
may enter into a 
doubtful assembly." 
(Kid. 73a) 

"Proselytes and 
Freedmen. Mamzerim 
and Nethinim. Shetuki 
and Foundlings, aJI are 
permitted to 
intermarry." (Kid. 69a) 

"proselytes may be 
accepted from 
Tarmod" (a group long 
regarded as 
undesirable as 
converts due to the 
blemish of mamzerut) 
(Nid. 56b) 

"proselytes may be 
accepted from the 
Cordyenians• (another 
group long regarded as 
undesirable as 
converts due to the 
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{Definition} 

"admitted " {Rights} 

{Rights} 

{Rights} 

the blemish of 5 8 
mamzerut) (Yeb. 16a) 

"The Sages maintain: 
All countries have the 
legal status of fitness 
[with regard to 
mamzerut). • (despite 
the fact that the other 
countries did not 
necessarily prohibit 
the specific unions 
which result in the 
mamzer) (Kid. 72b) 

"'If one has any kind 
of brother.' What does 
the expression 'any 
kind' include? Rab 
Judah said: h includes 
a mamzer... Since he 
has at any rate the 
power to confer 
exemption from the 
levirate marriage. he 
also has the power lo 
impose the obligation 
of the levirate 
marriage.· (Yeb. 22a
b) 

• And is deemed to be 
his brother in every 
respect. In respect of 
what, in actual 
practice? That he is to 
be his heir." (Yeb. 22b) 

"'Hear out your fellow 
men.' (1:16) The 
mamzcr, whose father 
and mother are of 
Israel, is of 'your 
fellow man' ... and thus 
is not forbidden from 



{ Rights} 

"none of his descendants" ( Definition} 

{Purification } 

(Purification} 

being a judge in 
Israel." (Tos. to Yeb. 
45b) 

"The learned mamzer 
talc.cs precedence over 
the ignorant High 
Priest.· (Hor. 13a) 

"R. Johanan said on the 
authority of R. Simeon 
b. Yohai: 'Because 
Scripture says. 'For he 
will tum away thy son 
from following me: 
(7:4) thy son by an 
Israelite woman is 
called thy son. but thy 
son by a heathen is not 
called thy son.'" (Kid. 
68b ) 

"R. Tarfon said: 
'Mamzcrim can be 
purified. How? If a 
mamzcr marries a 
bondmaid. her son is a 
slave: if he is freed. it 
is found that the son is 
a free man.'" (Kid. 69a) 

"R. Judah said: 'A man 
is trusted in respect [of 
the status of] his 
young son but not in 
respect of that of his 
grown-up son.' And R. 
Hiyya b. Abba 
explained in the name 
of R. Jobanan that 
'young' does not mean 
actually a minor and 
'grown-up' does not 
mean one who is 
actually 'of age,' but 
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ven in the tenth 
neration • 

{Purification} 

{Purification} 

{Purification} 

{Purification} 

{ Puri ficatioo} 

any young son who 6 0 
has children is 
regarded as of age 
while any grown-up 
son who has no 
children is deemed to 
be a minor." (Yeb. 47a) 

"[If) she was pregnant 
and they said unto her. 
'What is the nature of 
the fetus,' [and she 
answered. 'i t is) from 
the man so-and-so and 
he is a priest' - Rabban 
Gamaliel and R. Eliezcr 
say: 'She is believed 
(and the child is not 
considered a 
mamzer).'" (Ket. 13a) 

"Resh Lalish said: 'A 
mamzeret is eligible 
after ten generations.'" 
(Yeb. 78b) 

"R. Eliezer was asked: 
What (is the legal 
position of) a 
mamzeret after ten 
generations? 'Were 
anyone to present to 
me,' he replied, 'a third 
generation, I would 
declare it pure.'" (Yeb. 
78b) 

"R. Huna staled: 'A 
mamur's stock does 
not survive.'" (Yeb. 
78 b) 

"Mamzerim and 
Netbioim will become 
pure in the future: 



this is R. Jose's view." 6 I 
(Kid. 72b) 

A Preliminary Evaluation of the Rabbinic Aoproacb 

As evidenced by the above. the rabbis went far afield from the 

original text found in Deuteronomy which merely stated that a 

mamzer, and his/her descendants, ought to be excluded from the 

congregation of the Lord. A definition of the mamzer was introduced 

along the lines of the prohibited unions. but even this definition was 

called into question with respect to the menstruant woman. the 

sotah. and the widowed woman awaiting the levir. This definition 

was further limited by only referring to Israelites - those from other 

nations were placed under a legal presumption of purity. The 

concept of a doubtful mamzer was intToduced. as well as the 

correlation between "admission• and "marriage." Even the marriage 

laws were amended to allow the mamzer to marry certain other 

categories in the Israelite community. Methods were prescribed by 

which future generations might be freed of the stigma of mamzerut. 

including prohibiting fathers from impugning their grown sons. and 

permitting mothers to exonerate their children. In fact. no undue 

investigation was to be made into families to uncover prohibited 

strains: "Then [the rabbis of Palestine) sat and examined [the 

genealogies of the people of great impon and power), until they came 

to danger; so they refrained. "7 Two other Talmudic opinions served 

10 greatly reduce the legally recognized incidences of mamzerut. The 

first ruled that the legal presumption was that the fetus may be 

earned for twelve months: "In the cue of a woman whose husband 

had gone to a country beyond the sea and remained there for a full 



year of twelve months. [Raba Tosfa'ah] declared the child legi1ima1e. 

fThis was) in accordance with Rabbi who maintains that [binh) may 

be delayed. •s The second ruled that the children of a ma.rried 

woman were presumed 10 be fathered by her lawful husband: "The 

majority of acts of cohabitation are ascribed to the husband. •9 Thus. 

the rabbis transform what was. in the Bible. a lucid piece of 

legislation into a complicated area of law. This transformation not 

only served to re-define the original legislation. but appears 

simultaneously to have limited its scope. The question as to what 

may have motivated the rabbis to pursue this course with mamzerut 

will be addressed in Chapter VJI. 

8Yebamot 80b. 
9Sotah 27a. 

.. 
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The Case 

CHAPTER V 

AMALEK 

The biblical injunction demanding the extennination of the 

AmaJek.ites is based primarily on Deuteronomy 25: 17-19 which 

provides the historical context for this piece of legislation: 

Remember what AmaJek did to you on youT journey. 
after you left Egypt - how. undeterred by fear of God. be 
surprised you on the march. when you were famished 
and weary, and cut down all the stragglers in your rear. 
Therefore. when the Lord your God grants you safety 
from all your enemies around you. in the land that the 
Lord your God is giving you as a hereditary portioo, you 
shall blot out the memory of Amalek from under heaven. 
Do not forget! 

Unlike the previous two cases we have investigated. the case of 

the Amalek:ites is actually played out in the biblical text 

Thus said the Lord of Hosts: •1 am exacting the pcoalty 
for what Amalelc did to Israel. for the assault he made 
upon them on the road. on their way up from Egypt. Now 
go. attack Amalek. and proscribe all that belongs to him. 
Spare no one, but kill alike men and women, infants and 
sucklings, oxen and sheep, camels and asses!• 
Saul destroyed Amalelc from Havilah all the way to Sbur. 
which is close to Egypt. and he captured King Agag of 
Amalelc alive. He proscribed all the people, putting them 
to Che sword; but Saul and the troops spared Agag and 
the best of Che sheep. the oxen, the second-born. the 
lambs. and all else that was of value. They would not 
proscribe them; they proscribed only what was cheap and 
worthless. 
The word of the Lord then came to Samuel: "I regret that 
I made Saul king, for be bu turned away from Me and 
has not carried out My commands." 
And Samuel said to [Saul), --rb.e Lord this clay bas t(l(D the 
kingship over Israel away from you and bas given it to 
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another who is worthier than you. And Samuel cut Agag 6 4 
down before the Lord at Gilgal. I 

Thus. Saul failed to heed both Deuteronomy 25:17-19 and God's 

specific command to him. No mercy was to be shown to the 

Ainalekites as a direct result of Amalek's merciless anack on the 

Israelites as they made their way northward from Egypt. Having 

disregarded this Law. Saul lost Divine approval to rule. while Samuel 

completed the necessary slaughter. In this instance. not only are we 

presented with an unambiguous law. but we are also presented with 

an example of what befalls those who neglect this duty. 

The Application of Ethical Theory to the Case 

A Justification of the System 

In order to assess the ethical ramifications of the case, we must 

outline those utilitarian rules which justify the system. 

JI . God's laws ought to be obeyed. This is the fundamental 

premise which underscores the entire system: "listen to the Lord's 

command. •2 God's commandments are portrayed as maximizing the 

overall happiness of the people - "the Lord your God grants you 

safety from all your enemies around you. in the land that the Lord 

your God is giving you. •3 Thus, the context for those demands is 

established. It should be noted that this rule is a given for those 

al.ready functioning within the system, and therefore further 

justification is not necessary for the participants. 

12. People ought to stop those who suk to injure them. If one 

has access to information which indicates that there exists a clear 

and present danger of one's death at the hands of another, one must 

do all that is within one's power to save one's life. While arguments 

It Samuel 15:2-3; 7-11; 28; 33. 
21 Sumiel 15:1. 
3Deuteroaomy 25: 19. 



may be offered with respect to process - i.e. ought one turn over the 

information to the proper authorities? take the law into one's own 

hands? - there can be little argumem with the premise: human 

beings have an inherent right to self-defense which justifies 

proportionate responses. Once again. while the details of 

"proportionate responses" may be debated, the proposition holds 

true. Such an approach maximizes the utility of all. both by 

providing direct protection through the elimination of a threat and 

by providing a deterrent to those bent on harming others. 

13. All Amalekites oughJ to be exterminated. This rule is a 

logical extension of (J2). provided that those engaged in the killing 

are threatened by the Amalekites and that the threat is one of death. 

Given the historical reality of the relationship between the 

Amalekites and the Israelites - specifically with respect to the 

actions of the Amalekites during the ~xodus from Egypt. the battle 

described in Numbers 14:39-45 in which the Amalekites dealt the 

Israelites "a shattering blow at Hormah," the retaking of the "city of 

palms· in Judges 3:11-14. the destruction of the crops in Judges 6:1-

10. the battle of the valley of Jezrecl in Judges 6:33, the battle 

involving Saul in I Samuel 15: 1-35., the battle involving David i.n 

Samuel 30:1-31, and the attack: of the Simconites in I Chronicles 

4:42-43 - it is evident that the Amalek:ites certainly sought "to 

injure• the Israelites, and that God responded legitimately by 

demanding that they be stopped. In this case, stopping meant 

utterly destroying the people as it became obvious that. unless they 

could be decimated, the Amalek:ites were destined to be a permanent 

thorn in the side of the Israelites. Thus. the utility of all Israelites 

would be maximized by the e.xtermination of the Amalek:itcs. 
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J4. The descendants of the Amalekires ought to be treated as 

those who attacud Israel forever. Given the history of the 

relationship as outlined in (J3). it is obvious that the Amalekites and 

Israelites were in a constant state of warfare. God legislated that. as 

a result of their treatment of the Israelites during the Exodus. the 

Amalekites were to be treated differently than the other enemies of 

Israel. Specifically. they were to be obliterated completely - "kill 

alike men and women. infants and sucklings. oxen and sheep, camels 

and asses!" This command extended beyond the biblical "hercm" 

which permitted the taking of booty.4 However. given the horrible 

nature of that first attack. with its focus on the old and infirm. and 

given the unremitting nature of the Amalekite penchant for 

attacking Israel, God's actions may be explained as sending a clear 

message to the world: the banle with Amalek is not a battle for land 

or property. it is a battle over the very nature of the world as it 

ought to be. The actions of the Amalekites at Rephidim were 

inexcusable. Amalek will not be destroyed in order to acquire booty 

or to provide offerings to the Lord. Amalek and its descendants will 

be destroyed so that justice may be served. Once again, the utility of 

.all lsraelites would be maximized by such an approach - a harmful 

threat would be removed and justice would be achieved. 

J5. TM property of the Amalekites ought not to benefit others. 

This rule is baaed upon the premise referred to in ()4). Putting the 

property of the Amalekites - the oxen, sheep, camels, and asses - to 

use would dilute the message. The Amaleldtes were not to be 

obliterated in order that their property might be acquired by the 

Israelites. The Amalekitcs were to be obliterated because of what 

4See Deatecwy 2:34-35 ud Jollaaa 8:26-27. 
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1hey had done and because of the threat which they represented in 

the future. Benefitting from their property would reduce the value 

of the action. While this would not maximize the happiness of the 

participants in the short-term (acquiring the Amalekite property 

would achieve this end). the justice achieved by this action as well as 

its function of deterrence would increase their utility in the long

term. 

A Rejection of the System 

Having presented those utilitarian rules which justify the 

system. we must now turn to those competing utilitarian rules which 

reject the system. 

RI. People ought not to commit genocide. A system which 

would permit genocide is a system which would tolerate the greatest 

of injustices. Eliminating an entire people such as the Amalekites 

could only be justified through a misinterpretation of the utilitarian 

construct which would compute only the happiness of those within 

the system. Rather. it is the goal of the utilitarian Kantian principle 

to "treat as ends as many people" as possible - increasing the utility 

of all human beings. Genocide would create a disvaluc. not only for 

those who would be put to death. but for those living in a system 

which permitted such injustice as well, as they would constantly face 

the fear that their group would be the next selected. 

R2. P«1p/.e oughl not to be punished for crimes they did not 

commie. The fint group which would be covered by this rule would 

be the "infants and sucklings• who would ~ put to death as 

members of the Amalekite people. While the Amalekites might have 

been the hereditary enemies of the Israelites, it is difficult to accept 

that such a heredity begins at birth. Perhaps after years of 
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inculcation and training the young Amalelcite would be able to take 

an infonned stand and pay the appropriate price. But surely 

children. who rarely have the capacity to reject the actions and 

beliefs of those around them. ought not to be punished for the 

actions of their elders. An infant ought not to receive punishment 

for being a hereditary enemy of lsrael. The system bas a special 

obligation to protect these children. especially if it demands the 

murder of their parents. They must be treated as ends in and of 

themselves and not reduced to the means of some grand, Divinely 

ordained. plan. The disva1ue they would suffer must be taken into 

account. as well as the disvalue such an action would bring to anyone 

forced to implement it. The second group impacted would be those 

descendants of the Amalelcites who attacked the Israelites at 

Rephidim who would be killed as a result of the actions of their 

forebears. They would be in the unenviable position of paying the 

price for someone else's .misconduct. A system which engendered 

such injustice would radically undennine any attempts by the 

system to increase the happiness of the participants. as people would 

be forced to live under the constant threat of retribution for conduct 

in which they did not engage. 

R3. People oughl not to be usu/ as means to God's end. This 

rule may be explicated in two ways. First, those members of the 

system who enforce the system - those who must search out and 

massacre the Amalelrites and their possessions - are means to God's 

end of sending forth a message of Divine retribution and of 

deterrence to the world. God ought not to ask these people to act in 

an unjust manner in order to achieve God's larger objectives. The 

value which these people wiU gamer by acting on behalf of God wiU 
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be ·outweighed by the disvalue accumulated through acting unjustly. 

SauJ stands as a prime example of this case. Asked by God to 

perform an action which he found to be ethically subordinate to 

other concerns. SauJ relinquished Divine approval for his reign. He 

apparently believed that even this terrible disvalue was less than 

the disvalue he would have accrued through destroying all of the 

AmaJek:ites and their possessions. Second. those AmaJelrites who are 

killed - not for any misdeed on their part, but rather on behalf of a 

Divine objective - are used as means to God's end of Divine justice 

and deterrence. The happiness which they may feel as a result of 

their participation in God's system will be outweighed by the 

unhappiness they will feel as they become aware of the. role they are 

to play in that system. Thus, God's using these various groups to 

God's end resuJts in the accumulation of greater disvalue than value 

to the participant.s. 

R4. Animals ought to be granted special protection ITy human 

beings. Similar to those groups discussed in rule (R2), animals must 

be considered a group unjustly punished for the actions of others. By 

commanding that the Amalelrite oxen. sheep, camels, and asses be 

destroyed, the system is neglecting the special duty which human 

beings possess vis-a-vis animals, especially, as in this cue. 

domesticated animals. As non-cognitive members of the comm1;1nity, 

present without consideration for their desires, they camtot justly be 

held accountable for the actions of their owners. A society which 

neglects its obligations to those in its care, whether they be animals 

or children, is a society which is acting unjustly, and a society which 

acts unjustly 'minimizes the happiness of its participants. 
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An Evaluation of the Ethical Arguments 

We will now e mploy Cornman. Lehrer. and Pappas' utilitarian 

Kantian principle in order to evaluate the ethical arguments 

presented in support of the system. 

An action ought to be done in a situation if and only if 
(l) doing the action. (a) treats as mere means as few 
people as possible in the situation, and (b) treats as ends 
as many people as is consistent with (a), and (2) doing 
the action is prescribed by any utilitarian rule that (a) 
does not violate condition (I) in the situation. and (b) is 
not overridden by another utilitarian rule that does not 
violate condition (I) in the situation. (3) 

J 1. God's laws ought to be obeyed. 

This rule does not necessarily violate condition (I). However. 

given the specific context of this case. and the argument presented 

by (R3) which notes that both those who enforce the system and the 

descendants of the Amalekites who are put to death are used as 

means to an e nd, it is possible to question whether obeying (JI ) in all 

cases would. in fact. "treat as mere means as few people as possible 

in the. situation." Furthermore. while (Jl) claims to fulfill condition 

(2) - maximizing the overall happiness of those to whom it applies -

the implications of (RI), (R2), (R3), and (R4) refute this claim by 

indicating quite clearly many instances in which disvalue rather than 

value is maximized. Nevertheless. given the primacy of this rule as 

the premise underscoring the entire system, we will withhold 

judgment on (JI) until our evaluation bas been completed. 

J2. Peopk ougltt to szop those who seek to injull them. 

While the case might be made that (12) violates conditioo (l) 

by using the pc:nou who seeks to injure someone as a means to that 

person's end, namely his/her security, it must be noted that 
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condition ( 1) does include the caveat "treat as mere means as few 

people as possible in the situation." The caveat appears to be 

relevant in this situation for there seems to be little choice. save 

allowing the person to cause the harm. As no reasonable person 

could be expected to desire this outcome. it can safely be assened 

that (J2) does not violate condition (l). Similarly. (12) does not 

appear to violate condition (2). Provided that the method used to 

"stop" the antagonist was proportionate to the potential harm. (J2)'s 

argument that it is in harmony with the utilitarian rule justifying 

self-defense is irrefutable. 

13. All Amalekires ought to be exterminated. 

While (J3) at first appears to fulfill condition ( 1) .. a nanower 

approach by (J3) might be justifiable in conjunction with (J2) - this 

rule clearly violates the utilitarian Kantian principle's prohibition 

against using people as means to some end. (J3)'s inclusion of "all 

Amalekites." even those who do not necessarily represent a direct 

threat against Israelites. such as "women" and "infants and 

sucklings." places those non-threatening individuals in the role of 

means used to achieve an end - the security of Israel. While it may 

be appropriate to treat threatening individuals in this manner. it 

cannot be so with respect to non-threatening individuals. This 

becomes further evident as (J3) fails to meet the requirements of 

condition (2). (RI), with its prohibition against committing genocide, 

(R2), with its prohibition against punishing individuals for crimes 

they did not commit. and (R3) with its prohibition against using 

individuals as means to God's end, all refute any claim which (J3) 

might make on morality. 
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J4. The descendarus of the Amalekires ought ro be created as 

rhose who a11acked Israel forever. 

(J4) makes an interesting auempt to avoid the utilitarian 

Kantian arguments which were the downfall of (J3). If all 

Amalelcites. were. in facL to be considered as if they had attacked 

the Israelites as they made their way nonhward from Egypt. then 

the killing of all Amalelcites - those actually present at Rcphidim as 

well as their descendants - could be justified. All Amalelcites would 

represent clear and present dangers and could therefore be 

annihilated with impunity. The historical context provided by (J4) 

funher buttresses this argument. as the relationship b_etween the 

two people could hardly be described as cordial. Nevenheless. there 

does not appear to be a cogent argument in suppon of this 

broadening of the definition. Cenain individuals ~ present at 

Rephidim. Certain individuals were !12!- Those who were there must 

be held accountable for their actions. Those who were not cannot be 

so held. While the history of conflict indicates that many Amalelcites 

may very well ·have been involved with such actions over time. it 

does not indicate that all Amalelcites were involved. Thus. accepting 

the legal fiction which (J4) attempts to create amounts to a violation 

of condition ( I): those Amalelcites not involved in military activities 

against the Israelites would be used as means to achieve the end of 

fulfilling God's command to destroy all the Amalelcites. This is 

fun:ber clarified as we examine (J4)'s violation of condition (2). This 

violation results from (J4)'s being overridden by (Rl)'s prohibition 

against the genocide which would result from accepting (J4)'s 

premise that all Amalekites ought to be treated as thole who 

attacked Israel, (R2)'1 prohibition against the puniahmeot of 
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individuals for crimes they did not commit. and (R3)'s prohibition 

against using people as means to an end as described above. Thus. 

while (J4) assumes a novel approach. it must, in the final analysis. be 

rejected on ethical grounds. 

15. The property of the Amalekites ought not to benefit others. 

While it appears that (J5) contradicts condition (1) in that those 

who might benefit from the now-available property are prohibited 

from doing so in order to achieve the larger goals of Divine 

retribution and deterrence. it must be remembered that God's 

promise of ·safety" and of a "land that the Lord your God is giving 

you as a hereditary portion" must be factored into the equation. as 

well. Thus, avoiding the property would seem to be a means for the 

people to achieve the desired end - God's gifts. Also, consideration of 

God's anger - a disvaJue. as Saul learned - renders the removal of 

God's displeasure as the maximization of happiness and a fulfillment 

of condition (2). However, (R4)'s contention that animals ought to be 

granted special protection by human beings cannot be dismissed. 

Thus, while (J5)'s approach to property may be justifiable, its 

approach to livestock cannot be supported. I Samuel l5:3's specific 

command to kill "oxen and sheep, camels and asses• helps to clarify 

the intent of Deuteronomy 25: l 9's demand that the Israelites "blot 

out the memory of the Amalekites from under heaven.• While the 

destruction of their property in this regard may be acceptable, the 

destruction of their livestock cannot be countenanced. 

In conclusion. it appears that, even if the premise of (J2) is 

accepted that people ought to stop those who seek to injure them, 

and that so doing will muimiu the utility of the members of the 

system. the evidence suggesu that the system presented in 

73 



Deuteronomy 25:17-19 and I Samuel 15:1-35 is ethically flawed. 

While arguments may be made in suppon of the system's treatment 

of the propeny of the Amalelcites as outlined in (J5) (but certainly 

not with respect to its treatment of animals. as indicated in (R4)). no 

support whatsoever may be offered vis-a-vis this system' s treatment 

of human beings in (13) and (J4). Given this reality, the argument 

presented in (J 1) must also be rejected - God's laws ought not to be 

obeyed if they lead to the unjust treatment of human beings. This 

sysrem continuously treats human beings as means to an end and in 

no way serves to enhance the utility of its participants and therefore 

fails as a moral system. Perhaps the strongest argument against 

God's demand that all the Amalekites be killed and their memory 

blotted out from under heaven is presented by (RI ) and its 

prohibition against genocide. A system which includes (J3) and (J4) 

is an affront to justice. In no manner can it conclusively be argued 

that all Amalekites ought to be slaughtered. In no manner can it 

conclusively be argued that all the descendants of AmaJek:ites ought 

to be treated as if they had physically murdered the enfeebled 

Israelites at Rephidim. This example of Divine justice is little more 

than a pretense for cold-blooded revenge aimed at "infants and 

sucklings,• "women; and the great-great-grand-children of those 

responsible. Their deeds were despicable. But this system docs not 

right that wnmg - it only serves to increase that wrong as all are 

inappropriatdy used as means to an end and as the disvalue to all is 

maximized. God's demand that the memory of Amalck be blotted out 

from under heaven is a violation of the utilitarian Kantian principle 

and must therefore be rejected as immoral. 
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The Rabbinic Approach to the Case 
11le biblical approach to the tbrcat of Amalek provides an 

extremely clear example of biblical legislation. Not only is the law 

itself specifically provided in Deuteronomy. but we arc also 

furnished with an example of that law in action as we study Saul and 

bis response to the Amalekitcs in I Samuel. We have seen that the 

two previous cases. cases which failed to fulfill the requirements of 

the utilitarian Kantian principle and which were apparently clear in 

the Bible. underwent a process of transformati~ to one degree or 

anodler. in the Talmud. However. this case. which also failed to 

fulfill the ruruiremcnts of the utilitarian Kantian principle, 

undel went no such tra:nsformatioo in the rabbinic texts. On the 

contrary. the verses of Deuteronomy and I Samuel are scarcely 

referred to at all in the Talmud. WIim they do appear. it is primarily 

in order to clarify more esoteric issues.. such as the apparently 

superfluous ~ not forget!• found at the end of Deuteronomy 25:19 

and the implications of various grammatical structures found within 

the ten. Ualike the previous cases. no effort is made to revise or 

otherwise allier the text. It stands as prescated in the Bible. 

A Prdieieea En!Mti9A of the Rabbinic APJZ[OICh 

tilde ca be said at dais paiat as to the molivation of the rabbis 

who deaed to ddiae Ir Ha-N"tddau• oat « c:xistence and to 

drasticaDy rm t i,c die pamew of lll8llzenl, and yet who opted to 

allow die hi,Scal injanctioa dclllllactiag the utter destruction of the 

Amaieaaa ID f C i'I OIi die boob Tim topic will be fully 

ia. n VD~ 

7 5 



CHAPTER VI 

PRE-THEORETIC INTUITIVE ETHICS 

In Chapter I it was argued that it is possible to employ the 

traditional framework of systematic ethics in order 10 begin the 

search for a rabbinic ethic which facilitated the desire/capacity of 

the rabbis to ameliorate that biblicaJ legislation which they found to 

be problematic or troublesome. The traditional framework of 

systematic ethics was then applied to three biblical cases in order 10 

determine the ethicaJ standing of each case. The ethicaJ aiguments 

presented on behalf of Ir Ha-Niddahat. Mamzerut, and the 

destruction of the AmaJekites were shown to fail the stringent 

requirements dictated by Cornman, Lehrer, and Pappas' utilitarian 

Kantian principle. Thus, rejected by normative ethics, the rabbinic 

responses to the cases were investigated in order to begin the 

process of assessing any possible correlation between the two: 

Would the cases rejected by normative ethical theory likewise be 

rejected by the rabbis? Would the methods of each system produce 

similar or divergent conclusions? Would it be possible to identify 

any link between the two systems? Interestingly, preliminary 

evaJuations of the rabbinic responses yielded a differing response to 

each of the three cases. Ir Ha-Niddabat was defined out of existence: 

"There never was a condemned city, and never will be.• 1 Mamzerut 

was radically modified and limited. although the system retained its 

overall integrity. The destruction of the Amalekites was never 

challenged save to clarify and resolve textual difficulties. Thus, it 

has been shown that the two systems can generate differing verdicts 

· while it is possible that the verdicts may neatly dovetail. it is also 

1Sallhedrin 71a. 
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possible that cases rejected by normative ethics can yet be 

acceptable to the rabbis. 

Were we to conclude at this point. we could suppon the 

argument that ethics and the rabbis do not concern one another. 

After all. the rabbis rendered their decisions many hundreds of 

years before the ethical systems we have been studying were 

fonnulated. Pemaps applying our ethical standards 10 a society, a 

culture, and a time-period so different than that of our own is 

merely an exercise in creative intellectual anachronism. This 

important criticism is addressed by Moshe Sokol in his article. "The 

ALiocation of Scarce Medical Resources: A Philosophical Analysis of 

the Halakhic Sources." While his subject matter does not concern us 

directly, it is his method which is most intriguing. Sokol argues that: 

Classical texts of any period may be approached from a 
variety of perspectives. The philologist has one set of 
concerns, the form-critical analyst quite another. The 
social historian asks certain kinds of questions. the 
intellectual historian others. No one of these approaches 
has an intellectual monopoly; each contributes in its own 
way to the fullest possible understanding of the texL 
Indeed, no approach is entirely self-sufficient. The 
intellectual historian who ignores the findings of the 
philologist does so at his own peril. 

The method employed here is philosophical and 
jurisprudential in character. The 1>hilosopher or 
jurisprucle who analyzes a legal text makes no direct 
historical or philological claims about the text, although 
the toola of such analyses will certainly be used where 
they are available. Rather. the aim of this interpreter is 
to uplain the text by recoune to philosophical or 
jurisprudential theories. distinctions, and concepts. Of 
course, the notion of •eq,1anauon• here itself needs 
expwwioo. Do we mean by explaining a text the 
recovery of the authors' origiul intent? _Recent . 
hermcaeutic theory hu sltown just bow difficult. if not 
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impossible. all attempts at recovering an author's intem 7 8 
are. This g~neral henneneutic problem is multiplied a 
hundredf?ld 1f what one seeks to do in the explanatory 
~rocess 1s e~ploy the !~test legal or philosophical theory 
in understandmg an ancient rabbi's teachings. Clearly. 
the categories and concepts of contemporary theory are 
entirely outside the pale of his intellectual framework. no 
matter how brilliant he might have been. One could 
argue, then, that the traditional academic disciplines of 
jurisprudence. and of the history of philosophy generally, 
arc defeated by the demon of anachronism ... 

fE]ven historical treatments of texts seek to explain 
authorial positions by recourse to historical forces of 
which the author may have been entirely ignorant. 
Historical forces often operate outside the pale of human 
awareness .... Tbe philosophical explanation of a text is 
modeled after the scientific explanation of a natural 
phenomenon: in both instances. the researcher seeks to 
account for the data at his disposal - in the one case. the 
results of scientific experiments, in the other, statements 
made by the same author - by recourse to an explanatory 
theory. Textual explanation, on this view, is largely 
justificarory; that is, the philosopher or jurisprudc will 
"explain" Rabbi Aldba's assertion [for example] by 
justifying it. Certain concepts or theories will be trotted 
forward to ~how just how much sense Rabbi Akiba's 
position makes. Such an effon is furihe.r strengthened by 
the scopt! of the explanatory theory - by the extent to 
which it is able to account for other statements Rabbi 
Aldba or members of his school might have made. 

This account. however, needs further refinements. since, 
in an imponant sense, it leaves Rabbi Akiba curiously out 
of the picture. A theory might be resoundingly succes.sful 
in justifying Rabbi Aldba's views, and it may even have 
the reqaisite scope, yet if we know on other grounds that 
Rabbi Aldba would likely have vigorously denied it were 
he asked, then there ought to be something seriously 
wrong with applying the theory to Rabbi Aldba .... 

[T]he link to Rabbi Akiba may be at the level of pre
theoretic intuitions. Undertying most - probably all -
complex philosopbical or jurilprudcatial theories are 
certain fundamental, undifferentiated intuitions. The 



natural law theorist has one way of looking at the law. 7 9 
the legal positivist quite another. These basic intuitions 
can be formulated in one or another of the countless 
ways in which natural law theory or legal positivism 
have been put forward over the years. These 
complications arise as the theorist seeks to make the 
theory ever more responsive to a growing body of 
empirical data. logical or philosophical arguments. and 
more nuanced or deeper theoretical concepts. While 
these complications and the differences between 
formulations are often critical, the point which should be 
emphasized is that in many instances. at the deepest and 
most fundamental level, they are variations on a single 
intuitive theme. Sometimes. of course. the different 
formulations themselves reflect different intuitions. But 
in any case. it is the intuition which gives rise to what 
often becomes a highly complex and exceedingly 
sophisticated theory. While the concept of a pre-
theoretic intuition in itself requires further analysis, it 
seems fair to say that most of us have - if the word may 
b~ used - an intuitive grasp of the concept.... 

Thus. attributing a sophisticated theory to an ancient 
source is not anachronistic if the theory is an attempt to 
formulate or capture certain fundamental legal or 
philosophical intuitions. and if those intuitions are such as 
could have been held by the ancient source. This is, of 
course. provided that the explainer is not claiming that 
the source actually intended, or could have intended. the 
modem formulation. 

In brief, the position proposed here is that a classical 
source is well explained by a modem theory to the extent 
that the explanation satisfies three conditions: 

1. The theory Justifies the source. showing why one 
would wat to take the position it takes. 

2. The theory bas scope. in that it provides an_ 
explanatory framework linking up numerous uscrt1ons 
by the source, or members of bis school. 

3. The theory is a successful formulation of an 
intuition or set of intuitions about the issue in question. 
such that the source co""1 have bad these intuitioas. 
Where there is evidence tbat the source did have such 



intuitions. lhe explanation is commensurately 
strengthened.2 

While it is not the intent of this work to justify any given 

rabbinic position or "source." it is my goal to establish the premise 

that there exists sufficient cause to justify the continued exploration 

of the hypothesis: the lens of systematic ethics provides new 

insights into the interpretation and application of biblical legislation 

by the rabbis and thereby informs the debate concerning rabbinic 

attempts to ameliorate certain biblical laws on ethical grounds. 

Sokol's method provides the context in which these insights may be 

derived while safeguarding against the potential pitfall of 

anachronism. His discussion of the concepts of "pro-theoretical 

intuitions" will be of great benefit as we begin to turn to 

understanding rabbinic attempts at amelioration. 

Using the framework devised by Sokol, we can now retrace our 

steps in order to discover that which remains to be examined. Step 

one was undertaken in each of the cases under the heading: • A 

Justification of the System." each sef of justifications was an attempt 

to assemble those utilitarian rules which best showed "why one 

would want to take the position [that the a·ible) takes: No effort was 

made to justify the various positions independently of Cornman, 

Lehrer, and Pappas' utilitarian Kantian principle as no other 

construct was shown to be ethically valid in all cases-3 Step two was 

undertaken in each of the cases under the beading: "The Rabbinic 

Approach to the Case.• The rabbinic approach provided that scope 

requisite to "lint up numerous assertions by the source, or members 

2Mosbe Sokol. "The Allocation of Scarce Medica.l Resources: A l'bilosopbical 
Analysis of die llalatllic Som-ces. • DA JfMMI of 111c •seodatioo for Jewilh 
SJwliD. Vol XV, No. 1 (Sprins 1990), pp. 64-67. 
3See Chapter 0. abcwe. 
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of his school" that provided "an explanatory framework" by which 

1he entire response could be evah1ated. This was accomplished even 

with respect to the destruction of the Amalekites when the complete 

lack of Talmudic commentary apparently served as a response in and 

of itself. Step three is perhaps the most difficult step of all. 

Formulating "an intuition or set of intuitions about the issue in 

question" and establishing "that the source could have had those 

intuitions" requires a great deal of care. The issue of time-periods 

assumes an extreme degree of urgency as does the need to avoid 

placing words in the source's mouth. Nevenheless. I believe that the 

1ask delineated by Sokol may be accomplished, and thus it is to step 

th.rec that we now must tum. 

Embedded deep within the structure of the Halakbah it is 

possible to identify glimmers and hints of an undercurrent of pre

theoretic intuitive ethical principles. While it is true that "a candid 

appraisal of Talmudic literature - indeed of rabbinic literature up to 

modem times - reveals that these rubrics and aphorisms play a 

minor role in halakhic decision-making and dialectic, "4 it is also true 

that "ethical considerations were part and parcel of [rabbinic] law to 

such an extent that often the highest legal intent could be realized 

only if one acted ethically to the principle with . which a particular 

ruling dealL "S 

Perhaps the best-known of these p~tbeoretic intuitive ethical 

principles is Rabbi Akiba's identification of Leviticus 19:18 - "You 

4Gmld Blidstein. "Moral Geaeralizatiom and Halatbic Discoune. • S'VARA; A 
Jounpl of E,tilneJmlly apd Jedeim Vol 0. No. I (1991), p. I .. ~ of ~e 
eumples utlllzed ln dlil chapter have been drawn from Blidstein s arncle. 
However it lboal,d be DOied dtat BlidlleiD focues on der:idina the concept that 
moral g~ bave any role to play in halathic di.lcxsle-
5Ja._ Priea. Gour•-• •pd lwtide! NriA ip Ille Rihle A B,bbipic 
LiMOSIR (Me• .. · PepperdiDe Uai-.aiiky Prell. l9IO), p. 53. 
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82 
shall love your neighbor as younelf' - as ·the great gmcnl principle 

of the Torah. "6 While this statement is qllOted in only fuar Talmudic 

contexts - as the basis for the rules mat proilibit a 111111 from 

marrying a woman he has not ~ mat p10hibit saual intercourse 

in lighted rooms. and that mandate that pain md lm:mliari'lll be 

limited in public executions - it appears that Rabbi Akiba bas 

indicated that love of a neighbor- is a pac:su.pposiriaa of die entire 

halakbic enterprise. a principle that. informs the geaaalioB of. and 

the deployment of. all halakhic rules~ 7 The broad-rugillg scope 

which is accorded to this principle is also evidra ia BiDd's response 

to a person considering conversion. Asked to saewe eve die whole 

Torah while "standing on one leg,• lfiJJd 1cspoads by si•iag, •0o not 

do ro your neighbor what is hateful to yoarsdt all die rest is 

commentary. •s 

Other examples of moral gc:neraliz.ariom incfwlc die phrase: 

"You shall do the straight and good.., T1lis vc:nc saws as the basis 

for only two Talmudic rules - the coafariag of fint riglds of 

purchase of land to abutting nc:igbbon. ad die om en of the 

rights of a debtor to recover his property. Ilowevu_ OPl0e apill the 

formulation of this rubric is so geaenl as to 1eue opm die v~ real 

possibility that it is meant to fuactioa as a wrws•w .- wbich 

the Halakhah u a whole is to be appNld w d SiwilMIJ~ die fullowing 

statement by Rabbi Joclwwl inlrodllca a euecrp .tam ilPIJCars to 

mandate the wide-scale iafuiOD of u edlial spirit ielD die law: 

6Palestinian Talmud. Nedllia 9:4. 
7Blidstein. p. 11. 
8Sbabbat 31a. 
9Baba ICaaa 99b. 



Jerusalem was destroyed only because they gave 8 3 
judgments therein in accordance with the law of the 
Torah. Were they then to have judged in accordance with 
untrained arbitrators? But say thus: Because they based 
their judgments [strictly] upon the law of the Torah. and 
did not go beyond the requirements of the law .10 

While Rabbi Jochanan's directive never enters into halakhic 

argumentation per se. it is found listed among other judicial 

admonishments. Of course. that it is never specifically mentioned 

should not be surprising for, by its very nature, Rabbi Jochanan's 

ruling applies only ~ the Halakhah has been established and 

implemented. Thus. it provides the context in which the judge is 

obligated to operate. 

Another approach introduced by the rabbis which incorporated 

a hint of the ethical was the bestowing or withholding of their 

pleasure. I I Believing that respect for their position would lead 

others to choose the preferred course of action in a given 

circumstance. the rabbis often provided not only the legally binding 

statute, but an ethical course of action which would receive their 

special commendation. as well: 

If one repays his debts in the seventh year the Sages are 
welJ pleased with him. If one borrows from a proselyte 
whose sons had become converted with him. the debt 
need not be repaid to his sons; but if be retumS it, the 
Sages are well pleased with him. 12 

Th.is process may also be seen in the reverse. with the rabbis 

condemning an otherwise legal course of action: 

1°Baba Metzia 30b. 
11 Priest. pp. S2-S3. 
12Miahnah Shevi'it 10:9. 



If a person gives his estate. in writing. to strangers, and 8 4 
lea~es out his c_h~dren. his arrangements are legally 
valid. but the spmt of the Sages finds no delight in him. t J 

Another technique utilized by the rabbis to encourage ethical 

behavior was to juxtapose ethical and legal behavior on the one 

hand. and unethical and illegal behavior on the other. This becomes 

evident in the Talmudic ordinances regarding the re-marriage of a 

minor: 14 

R. Eliezer b. Jacob ruled: In the case of any hindrance [in 
remarrying] that was due to the husband, [the minor] is 
deemed to have been his wife: but in the case of any 
hindrance [in remarrying] that was not due to the 
husband she is not deemed to have been his wife. IS 

Thus. an attempt was made to achieve equity for those 

involved based upon the given circumstances of the case rather than 

upon the letter of the law. The flexibility exhibited in this case 

serves as another example of rabbinic effons to incorporate a sense 

of ethics into the strict interpretation of the law. 

Another type of ruling wa! developed by the Sages to 
urge an ethical motivation for action in cases where the 
legal sanction of the courts would not apply. This 
procedure emphasized the ethical responsibility for 
complying with the spirit of the law even though there 
were no legal sanctions which could be imposed. 16 

In order to bring this procedure to bear. the rabbis would 

indicate that. although a given action could not be prohibited by the 

legal struc~. it wu frowned upon by God. Thus. the rabbis 

anempted to use the fear of God's wrath in order to influence the 

members of society to act in an ethical manner: 

13Misbnab Baba Batra 8:.S. 
14Priest, p. SO. 
15Miahaab. Yebamot 13:3. 
16Priest, pp. 5 l-S2. 



If a man sent out something burning through a deaf 
mute. an idiot. or a minor [and damage resulted] he 
would be exempt from the judgments of man. but liable 
in accordance with the judgments of heaven. 17 

Deuteronomy 6: 18 declares that one ought to "do what is right 

and good in the sight of the Lord." The rabbis transfonned this 

general ethical principle into law and actually applied it in specific 

instances. such as the case of the interest accrued on lost jewelry in 

Baba Metzia 35a. and the case of the seized property in Baba Metzia 

108a. "Thus. ethical action was actually enforced on legal grounds." 1s 

The final example of pre-theoretic intuitive ethics to be 

explored is that of Rabbi Simeon ben Jochai. RabQi Simeon was one 

of the most distinguished disciples of Rabbi Akiba. with whom he 

studied for thirteen years. However, 

in the interpretation of the law, Rabbi Simeon departed 
from the method of bis teacher Rabbi Akiba. as he 
inclined to the view of Rabbi Ishmael that "the Torah 
speaks the common language of man," and consequently 
regarded logical reasoning as the proper starting point for 
legal deductions. instead of pleonastic words, syllabics. 
and letters. Io accordance with this principle. be tried to 
investigate the evident motive of different biblical laws, 
and to make conclusions therefrom for their proper 
application. t 9 

"Rabbi Simeon's view is, the.refore. that the Torah did not 

reveal the reasons of its precepts, but left this matter to the Sages. If 

a reason is specifically stated, it becomes an additional 

commandmen~ and itself requires a reason. •20 Thus, Rabbi Simeon's 

17Misbnab Baba Kama 6:4. 
18Priest, p. 57. 
19Moses Mielziner. lgttoductiog to the Talmud (New York: Bloch Publishing 
Company, 1968), p. 34. 
2°Epbmm Urbach, De Sam; Jbeic CnrrtD!J and Beliefs (Jerusalem: Magnes 
Presa, 1975), p. 376. 
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method of interpretation - "the reason of Scripture" - served to raise 

rabbinic ordinances to the level of ordinances found in the Torah. 

and thereby Rabbi Simeon was able to create "new" Halakhah. 

The first example of Rabbi Simeon's approach concerns the 

following ruling found in Baba Metzia l l 5a: 

A man may not take a pledge from a widow. whether she 
be rich or poor. for it is written. "Thou shalt not take a 
widow's raiment to pledge. "21 

In the Baraita there is a difference of opinion, as Rabbi Judah 

argues that this ruling applies to both rich and poor widows. and 

Rabbi Simeon argues that the ruling applies only to poor widows. 

What is interesting is that while Rabbi Judah bases his argument on 

the letter of the law. Rabbi Simeon is apparently attempting to right 

a wrong. Rabbi Simeon maintains that since the widow is poor. and 

since we have already learned elsewhere in the Torah that the 

possessions of the poor taken as collateral which are needed at night 

must only be held during the day, and the possessions needed during 

the day must only be held during the night, the lender would have to 

return the pledged article to the widow every day. This, claims 

Rabbi Simeon, is not acceptable as it would •bring her into disrepute 

among her neighbors.• Rabbi Simeon's concern is of an ethical nature 

- how the woman would feel to have those around her know of her 

need or to have them believe that she is having an illicit relationship 

with the lender - and be injects this ethical world-view into the case 

as he attempts to interpret the "reason of Scripture." whereas Rabbi 

Judah is content to rely only upon the law as presented. 

21Deutcronomy 24: 17. 
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The second example of Rabbi Simeon's approach 1s found in 

Sanhedrin 21 a: 

Neither shall he [the king] multiply wives to himself _ 
only eighteen. R. Judah said: "He may have more 

. . ' proV1ded they do not tum away his heart." R. Simeon 
said: "He must not marry even one who may turn away 
his heart.• Why then is it written, 'Neither shall be 
multiply wives to himself?' Even though they be women 
like Abigail." 

The Torah text states: "And he shall not have many wives. Jest 

his heart goes astray. "22 Rabbi Judah argues that the reason for "he 

shall not have many wives" is explicitly included in the text: "lest his 

hean goes astray." Thus. according to Rabbi Judah. as long as the 

king is careful that his heart does not tum astray from God's service, 

he is pennined to marry as many women as he pleases. Rabbi 

Simeon argues that the reasons must be interpreted by the Sages, 

and that therefore what appears to be a reason in the Torah text is 

actually another commandment. Thus. according to Rabbi Simeon. 

each section must stand on its own and be interpreted individually: 

he shall not have many wives - even if they are like Abigail, who 

was purported to be one of the most remarkable women in Jewish 

history;23 lest his heart goes astray - be must not marry even a 

single wife who may cause him to diminish his attention to the 

service of God. Once again, while Rabl>i Judah's method has room 

only for the strictest legal interpretation of the law, Rabbi Simeon's 

method introduces the ethical: A king ought not to marry many 

women, and of those that he docs choose to marry, he ought not to 

marry one if there is a chance that his bean will go astray• 

22Dcuteronomy 17:17. 
23Megillah lSa. 
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A final example of Rabbi Simeon's approach. an approach which 

grants the interpreter that flexibility requisite to engender a just 

system. is found in Gittin 49b and relates to Exodus 22:4: 

When a man lets his livestock loose to graze in another's 
land. and so allows a field or a vineyard to be grazed 
bare. he must make restitution for the impairment [lit: 
the best] of that field or vineyard. 

Rabbi Akiba and Rabbi Ishmael debate as to whether the "best 

field" in question relates to that which is damaged, or that with 

which the owner of the livestock must compensate the victim. Rabbi 

Simeon. employing his method of interpreting the reason of 

Scripture. offers the following defence for Rabbi Akiba's position: 

Why was it laid down that compensation for damages 
should be paid out of the best land? As a deterrent to 
those who plunder or take by violence. so that a man 
should say to himself. "Why should I plunder or take by 
violence. seeing that tomorrow the Bet Din will come 
down on my property and take my best field," basing 
themselves on what is written in the Torah, "from the 
best of his field and the best of his vineyard he shall 
make restitution." For that reason they laid down that 
compensation for damages should be assessed _on the best 
land. 

Thus. Rabbi Simeon provides the justification for the emphasis 

on "best" - as a deterrent to those who seek to plunder. This ethical 

reading of the text differs from that espoused by Rabbi Ishmael who 

argues that the best land must only be turned over if the best 

propeny is destroyed. Rabbi Simeon uses his system in orde.r to 

generate a society based on justice and fair-play. thereby providing 

another hint of the ethical stream flowing through the Talmud. 

While, as in the cues oudined above, Rabbi Simeon's method is 

not the prevalent approach found in the Talmud. it does stand as 



another example of pre-theoretic ethical intuitions which may be 

discovered in the Talmud text. The flexibility evident in Rabbi 

Simeon's approach to interpretation of the biblical text makes 

possible the construction of an ethical framework within the 

prevailing biblical legislation. Rabbi Simeon takes advantage of the 

opportunity to do just that, as he chooses to interpret the Bible in 

such a way so as to maximize justice. 

Thus we have fulfilled the requirements of Sokol's third step, 

and we may now claim that there exists an ethical strand. albeit pre

theoretical and perhaps relating only to certain rabbis. within the 

Talmud. As such. the enterprise to be undertaken is a legitimate one: 

We have justified the source. we have provided an explanatory 

framework which serves to link up numerous assertions by that 

source. and we have established that that source could have had a 

set of ethical intuitions regarding the cases in question. What 

remains to be accomplished is to identify those intuitions and, if 

possible, to classify them. 
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CHAPTER VII 

ETffiCAL THEORY AND THE RABBINIC APPROACH 

At this point in our study. we find ourselves in a conundrum. 

Three cases were presented from the Bible. each of which was 

rejected by normative ethics. That is to say that the system 

advocated by the Bible in the three instances (the destruction of 

condemned cities. the exclusion of the offspring of prohibited unions, 

and the slaughter of all Amalekites) was found to be unsupponable 

according to the dictates of the utilitarian Kantian principle. Having 

established this reality, an investigation was made into the rabbinic 

responses to these cases as found in the Sifre and the Talmud in 

order to determine whether the rabbis recognized the difficulties 

inherent in applying systems of questionable ethical validity as 

evidenced through the employment of what has been termed a 

rabbinic ethic. We discovered that the rabbis responded to each case 

differently - Ir Ha-Niddabat was effectively removed from the 

books. Mamzerut was retained. albeit reduced in scope, and the 

destruction of the Amalekites was left completely intact. What 

remains to be ascertained is the identification of that ethic and the 

degree to which such an ethic directly impacted upon those rulings of 

the rabbis which might be perceived as attempts to ameliorate 

certain biblical laws. 

Rabbi Joch•a•o stated: If the Torah had not been given, 
we would have learned modesty from the cat, [aversion 
to] robbery from the ant, cbutity from the dove, and 
[conjugal) manners from the cock.1 

This Talmudic passage bas three major implications for our 

investigation of the interplay between ethical theory and the 

1Eruvin 100b. 
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rabbinic approach to biblical legislation: first. it teaches that a corpus 

of ante-Halakhic virtues exists: second. it indicates that the·se virtues 

may be inferred from natural phenomena: and. third. it im1~Iies that 

these virtues are not only observable through nature. but aJre 

inherent within it.2 Thus. on the most fundamental level. we leaJm 

that the Jewish tradition does. in fact. recognize an ethic independent 

of the Halakhah. Given the conclusions reached in Chapter VI this 

should come as no surprise. as it became increasingly evideltlt that an 

ethical strain courses throughout the Talmud. The advantag,e of the 

fonnulation found in Eruvio is that it introduces a coherent system -

a system based upon natural morality. 

A second rabbinic concept also supports natural morality as the 

premise upon which the rabbis resolved their ethical dilemimas -

derekh eretz: 

The wide-ranging concept of derekh eretz - roughly the 
equivalent of what Coventry Patmore called "the 
traditions of civility" - points in the same direction [ai. 
Rabbi Jocbanan's declaration]. Its imponance - not as. 
descriptively synonymous with conventional conduct but 
as prescriptive lex naturalis - should not be 
underestimated. The Mishna cites Rabbi Eliezer hen 
Azariah's view that •without Torah there is no derekb 
eretz. and without derckh eretz. there is no Torah;"3 

1ll.nd 

the Midrash goes beyond this dialectical reciprocity. 
stating that •derekh erctz preceded Torah."4 Io contc:xt. 
the primary reference is to chronological priority. 
Ncvcnhdeas. one senses that the common "tendency .... to 
include ICJlical if not axiological precedence as _well . is a 
response to clearly present undertones; and, m this 
sense. the two texts arc of coune closely related. As the 

2Aharon Lichtenstein., "Does Jewish Tradition Recognize an Ethic l~depeodent 
of Ralakha?• in Modc;ru Jc;widl Ethics; DfflO' and Practice. ed. M1irvm Fox 
{Columbus: Ohio State University Prell, 1975), p.62. 
3M'llbnab Avot 3:17. 
4Vayitn Rabbab 9:3. 



Maharal put it. "From this [i .e. the Mishna] , we learn that 9 2 
derekh er~tz is t~.e basis of Torah which is." as explained 
by the M1drash. the way of the tree of life."' Their link 
reinforces our awareness of the Rabbis' recognition of 
natural morality. 

Even if one assumes that the Rabbis' awareness of natural 
law as an explicit philosophic and historical doctrine was 
Limited . .. this would be, for our purposes. quite 
irrelevant. ... Tbc fact remains that the existence of natural 
morality is clearly assumed in much that is quite central 
to our tradition. Discussion of theodicy is predicated 
upon it .... One cannot ask. "Shall then. the judge of the 
whole earth not do justice?"5 unless one assumes the 
existence of an unlegislated justice to which, as it were. 
God Himself is bound; and which. one might add. man can 
at least apprehend sufficiently to ask the question. Or 
again. any attempt at rationalizing Hal.a.khah ... 
presupposes an axiological frame of reference, 
independent of Halakhah. in the light of which it can be 
interpreted. It makes no sense to say, with A bay~ that 
"the whole of the Torah ... is for the purpose of promoting 
peace, "6 unless the ethical value of peace can be taken for 
granted. The same holds true with respect to suggesting 
reasons for specific mitzvot. The intensity of 
Maimonides' efforts on this front is consistent with the 
position - advanced by Rav Saadia Gaon and. in broad 
outline. adopted by Rabbenu Bahya and probably by 
Maimonides - that. given sufficient time. ability, and 
interest. the bulk of the Torah could have been naturally 
and logically discovered. 

Any supposed traditional rejection of lex naturalis cannot 
mean, therefore, that apart from Hala.kbah - or, to put it 
in broader perspective, that in the absence of divine 
commandment - man and the world are amoral. Nor docs 
it entail a total relativism or the view ... that social 
convention and/or utility are the sole criterion for action. 
At most. the Rabbis rejected natural law, not natural 
morality. They may conceivably have felt one could not 
ground specific binding and universal roles in nature. but 
they hardly regarded uncommanded man as ethically 

5Genesis 18:25. 
6Gittin 59b. 



neutral .... One might contend. maximally, that natural 
morality is contextual rather than formal. It does. 
however. exist. 7 

Thus. it has been established that the system of morality 

imbedded within the text of the Talmud is related to. if not a 

primary example of. natural morality. While "natural morality" as a 

formal system must be rejected today,8 "it still may be that there is 

some non-logical sense in which our basic norms and value 

judgments can be justified by appeal to the nature of things. "9 One 

such "non-logical" approach is provided by a system which has been 

referred to before. and which was especially important to Sokol's 

schema - namely, intuitionism. 

lntuitionism is the school of philosophy which asserts that 

concepts such as "good," "right," and "duty" may be immediately 

grasped or perceived by reason or some moral faculty.1° The 

intuitionist maintains "the view that our basic principles and value 

judgments are intuitive or self-evident and thus do not need to be 

justified by any kind of argument. logical or psychologicaL since they 

are self-justifying, or, in Descartes' words. 'clearly and distinctly 

true.'" 11 While . this school of thought has been discredited due to the 

fact that self-evident ethical axioms and value-judgments are so 

difficult to defen~ the modus operandi which it advocates serves as 

a useful tool for us in our investigation of the rabbinic approach to 

biblical legislation of a questionable ethical nature. 

7LicbtcDJtcin. pp. 62-63. 
8Sce Fraokena, pp. 80-85. 
9Frantcna, p. 84. 
1oWmiam Bumer, l!lhig; An Jpgpdpctiop to Mggl Pbiloso,hJ (New Yore 
Charles Scrilaer'1 Sona. 1968), p. 166. 
l lfruteu, pp. 85-16. 
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Aharon Lichtenstein argues that the primary intersection 

between intuitionism and the Halakhah occurs in the realm of "lifnim 

misburat hadin" - beyond the line of the law. We first introduced 

this concept in Chapter VI as an example of the flexibility 

incorporated into the biblical legislation, presumably in order to 

account for the dictates of morality. While in many cases less 

demanding than the requirements of the law itself. lifnim mishurat 

hadin often was considered to be of equal i mpon. depending on the 

exact circumstances of the case. So. for example. the story of the 

porters: 

Some porters [negligently] broke a barrel of wine 
belonging to Rabbah son of Rabbi Huna. Thereupon he 
seized their garments; so they went and complained to 
Rab. "Return them their garments," he ordered. "Is that 
the law?" he enquired. "Even so," he rejoined, "that thou 
mayest walk in the way of good men." (Prov. 2:20) Their 
garments having been returned. they observed, "We arc 
poor men, have worked all day, and are in need; are we 
to get nothing?" "Go and pay them." be ordered. "Is that 
the law?" he asked. •Even so." was bis reply: "and keep 
the path of the righteous. •12 

Thus. it was determined that lifnim mishurat hadin was, in 

cenain circumstances, enforceable as law. 

The idea of the enforceability of concepts such as lifnim 

mishurat badin evolving from the specifics of a given situation was 

explained by the author of a fourteCllth century commentary on the 

Mishneb Torah, the Maggid Mishneb: 

Our perfect Torah bas laid down [genera.I] principles . 
concerning the development of man's character and bis 
conduct in the world; as. in stating, ·You shall be holy," 1

3 

12&1ba Metzia 83a. 
13Levitica1 19:2. 
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-
meaning, as they [i .e. the Rabbis] said. "Sanctify yourself 9 S 
with respect to that which is permitted you" t4 - that one 
should not be swept away by the pursuit of lusts. 
Likewise, it is said. "And thou shalt do the right and the 
good.• meaning that one's interpersonal conduct should 
be good and just. With regard to all this, it would not 
have been proper to command [about] details. For the 
Torah's commands apply at all times. in every period. and 
under all circumstances. whereas man's characteristics 
and his behavior vary. depending upon the time and the 
individual. The Rabbis [therefore] set down some 
relevant details subsumed under these principles. some 
of which they made [the equivalent of] absolute law and 
others [only] ante facto and by way of hasidut - all 
[however] ordained by them. And it is with reference to 
this that they said. "The words of consorts [i.e. the Rabbis] 
are more beloved than the wine of Torah. as stated.. 'For 
thy love is better than wine.'"15 

The Maggid Mishneh's comments are not to be read as 

espousing ethical relativism. rather. he notes that. "from a certain 

perspective. the greater flexibility and latitude that characterize this 

class of rabbinic legislation gives it an edge, as it were, over the 

Torah's absolutely rigorous law. "16 It is the impact of that "flexibility 

and latitude" which we now must examine as we return to our three 

cases. 

Ir Ha-Niddabat 
As noted in Chapter Ill, the Book of Deuteronomy presents an 

unambiguous approach to idolatry and idolators - both are to be 

utterly destroyed wherever they are found. The biblical case of Ir 

Ha-Niddahat serves as a vivid example of this principle as it 

demands the obliteration of towns which are found to contain 

•scoundrels• attempting to subvert the local inhabitants. This 

14Yebamot 20a. 
ISSo QI of Soap 1:4, as 
foact in Sechiaim 14:S. 
l6Lic1ateute· 80 m. p. . 

midrubically interpreted by A vodah 1.arab 34a, as 



ob)jteration is to be complete - all of those living in the town are 10 

be put to the sword. and all of their posse.ssions are to be burned. 

A justification for this biblical system was presented in order 

10 begin the process of assessing the ethical ramifications of the case. 

Five utilitarian ruJes were formulated in suppon of the system: 

JI . God's laws ought to be obeyed. 
J2. Idolatry ought to be obliterated. 
J3. All those living in proximity to an idolatrous majority 

ought to be treated as idolatrous. 
J4. The propeny of those living in idolatrous cities ought 

not to benefit others. 
15. Idolatrous cities ought never to be re-inhabited or 

put to some further use. 

Then five utilitarian rules were formulated in opposition to the 

sys tem: 

RI . People ought not to be punished for crimes which 
they did not commit. 

R2. Those disenfranchised by the system ought to be 
granted special protection by that system. 

R3. People ought not to be used as means to God's end. 
R4. Animals ought to be granted special protection by 

human ·beings. 
RS. The present generation ought to protect the interests 

of the next generation. 

At this point the ethical arguments in support of the system 

were evaluated and, eventually. rejected. Thus. the system 

presented in Deuteronomy 13: 13-19 could not be supported morally• 

Next we turned to the rabbis in order to ascenain how they 

would respond to a biblical system which bad been rejected oo 

ethical grounds. We discovered that the rabbis. too, found the 

system inherently difficult and opted to reject it This rejection was 

accomplished by so narrowing the potential for a city to be defined 

as an Ir Ha-N~ddahat. that eventually it could be said that •there 
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never was a condemned city. and never will be." We left our 

evaJuation of the rabbinic approach with one important question 

remaining to be answered: What motivated the rabbis to act as they 

did? 

Unfortunately. little evidence is extant as to the actual thought 

process of the rabbis. While the record of their legislation on this 

topic remains. we can only hypothesize as to the actuaJ motivation 

underlying their actions. A few points are undeniably clear: First. 

the rabbis certainly took it upon themselves to legislate the Ir Ha

Niddahat out of existence. There is no doubt as to the biblical intent. 

Issues such as border towns. numbers of warnings and witnesses. 

numbers of cities which could be condemned in a given year. aJI 

were introduced by the rabbis. obviously in an effort to preclude the 

possibility that a city could be condemned. Second. the rabbis 

considered such action to be within the realm of their duty. In no 

way did they consider their deeds abrogations of biblical law or of 

the commandments of God. This attitude is reflected in the writings 

of the Maggid Mishneh, above. Third, it is quite possible that some 

factor in their specific time-period served to motivate the rabbis to 

act as they did - perhaps a sense of powerlessness. perhaps a lack of 

desire to be held responsible for the destruction of an entire Jewish 

city, or perhaps an evolving and conflicting understanding of 

idolatry. However. such questions belong to the realm of social 

history and arc outside the confines of this study. Founh. given the 

indications provided above as to the apparent rabbinic usage of 

intuitive ethics in the process of rendering many of their decisions. it 

is likely that a major source of their motivation can be asaibcd to an 

intuitive scase tha~ fOI' the reasons outlined in (Rl)-(RS), the 
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condemning of a town as idolatrous could not be morally justifiable. 

It is also likely that they were aware of those arguments offered in 

support of the system. such as those presented in {JI )-(15). as they 

regarded the Torah text with utmost respect. Surely. they would not 

have argued that the biblical legislation was absolutely 

unsupponable. Nevenheless. it is my contention that they shared 

the conclusion of Chapter III that (J l )-{JS) were overridden by the 

arguments presented in (R l )-(R5). Fifth. given the lack of direct 

evidence. and given the slippery nature of intuitive ethics. any 

further conclusions to be drawn would be tenuous at best. Thus. any 

attempt to identify the specific ethical principles employed by the 

rabbis. either through a process of generalization or through an effort 

to associate various rabbinic statements with specific ethical maxims. 

would be unjustifiable. The rabbis obviously had no notion of such 

theories, and little could be gained by jumping through such 

intellectual hoops. Sixth. thus. while only general conclusions may be 

drawn from this study of Ir Ha-NiddahaL these conclusions do point 

to the potential for future research along these lines. If other cues 

could be identified which match the characteristics of Ir Ha-

Niddabat. both in terms of its ethical shortcomings and in terms of 

tbe rabbinic response to a system beset by such shoncomings, it may 

very well become possible to begin the process of narrowing down 

the broad generalizations with which we have been compelled to 

conclude our study. 

Mamzerut 
Chapter rv introduces the case of the mamzcr. the individual 

who, according to Deuteronomy 23:3, is to be excluded from tbe 

congregation of the Lord. No further information is provided in tbe 
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biblical text. either in terms of defining the "mamzer" or in tenns of 

defining "exclusion." What is clear is that this individual is to be so 

excluded without exception. 

A justification for this biblical system was presented in order 

to begin the process of assessing the ethical ramifications of the case. 

h should be noted that it was necessary to employ the rabbinic 

understandings of the biblical text in order to proceed with the 

evaluation as the biblical definitions have been completely lost. Four 

utilitarian rules were formulated in suppon of the system: 

J 1. God's laws ought to be obeyed. 
J2. The people of Israel ought to employ a caste system. 
13. Mamzcrim ought to be excluded from the people of 

l s rael . 
J4. The descendants of mamzerim ought to be treated as 

mamzerim forever. 

Then four utilitarian rules were formulated in opposition to the 

system: 

RI . People ought not to be punished for sins they did not 
commit. 

R2. Those disenfranchised by the system ought to be 
granted special protection by the system. 

R3. People ought not to be used as means to God's end 
R4. People ought not to be excluded on the basis of caste. 

At this point the ethical arguments in suppon of the system 

were evaluated and~ eventually. rejected. Thus. the system 

presented in Deuteronomy 23:3 could not be supported mo.raJly. 

Next we turned to the rabbis in order to ascertain how they 

would respond to a biblical system which had been rejected 00 

ethical grounds. Here it became evident that. unlike the case of Ir 

Ha-Niddahat. the rabbis elected to rewn the biblical syatcm, but 

with a significant deviatioa: they completely revised the biblical 
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text. This is a very important point to note. for once the system was 

opened by the rabbis , to such a massive degree in order to implement 

the revisions. it would have been quite easy for them to choose to 

create a series of definitions which would. as in the case of Ir Ha-

Niddahat. legislate the mamzer out of existence. However. this was 

not the approach employed. Rather. the rabbis sought merely to 

modify the legislation. reducing the number of people directly 

impacted and limiting the damage which such a definition could 

cause through its exclusion clause. The first step in this process was 

the need to identify the mamzer. It was concluded that the mamzer 

was to be the product of any union prohibited under the regulations 

found in Leviticus. Later. even this definition was reduced as cenain 

prohibited unions were excluded. The second step was to define 

"exclusion." It was decided by the rabbis that exclusion would only 

relate to marriage. Thus. a mamzer was to be prohibited from 

marrying an Israelite. But this rule. too. later become subject to 

modification as the rabbis elected to prohibit the mamzec from 

marrying only certain groups of Israelites. Third. the question of 

how long this penalty was to be held against the mamzec needed to 

be considered. for while the Bible bad stated that the descendants of 

the mamzer wcTC to be excluded at least through the teatb 

generation. the exact duration remained unspecified. Apparently 

sensing an opportunity, some of the rabbis took advantage of this 

slightly ambiguous phrase to declare sboncr time-frames in which 

the descendants of the mamzer might be re-admitted to dJe peopJe. 

Finally, other legislation was introduceq which ultimately served to 

limit the number of mamzcrim, including legal presumprioos which 

assumed that the fetus could remain in uterO for up to twelve 
~tcl.MJIJBfWl'I 
.. w--wUNtON cou.EOE 
JEWIIH INST. OF RElJC3JON 
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rnonths and which assumed that lhe majority of a woman's sexual 

acts were wilh her husband. Thus. the rabbis. while refusing to 

completely eviscerate the system. did act so as to greatly limit its 

scope. We left our evaluatio n of the rabbinic approach with one 

important question remaining to be addressed: What motivated the 

rabbis to act as they did? 

Unfortunately. as with the previous case. little evidence 

remains as to the actual thought process of the rabbis. While the 

record of their legislation on this topic remains. we can only 

hypothesize as to the actual motivation underlying their actions. A 

few points remain clear: First. the rabbis certain ly took it upon 

themselves to limit the purview of mamzerut. Aside from the issue 

of definitions. which were themselves further limited even after the 

rabbis provided their own understandings, there is little doubt as to 

the intent of the biblical text. Yet lhe rabbis continually sought to 

impose boundaries on the legislation's purview in order to ameliorate 

the impact that such legislation would have upon the Jewish people, 

such as statements which claimed that a mamzer might be declared 

pure after only three generations. and the establishment of methods 

by which a mamzer could purify his line. Second. the rabbis 

considered such action to be within the realm of their duty. In no 

way did they consider their deeds abrogations of biblical law or of 

tile commandments of God. This attitude was reflected in the 

writings of the Maggid Mishneh and in the approach utilized in the 

case of Ir Ha-Niddahat. Third. it is quite possible that some factor in 

their specific time-period served to motivate the rabbis to act as 

IO I 

tbey did - perhaps a combination of the need to temper ooe of tbe 

harsher upects of the biblical law coupled with the desire to reuio 
8 
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degree of their power in a changing world. or perhaps they believed 

that with respect to laws of status. such changes could only be 

implemented slowly over time. and therefore they only made those 

changes absolutely necessary in their own day. However. such 

questions belong to the realm of social history and the history of 

interpretation and are therefore outside of the confines of this study. 

Fourth. given the proof provided above as to the apparent rabbinic 

usage of intuitive ethics in the process of rendering many of their 

decisions. it is likely that a major source of their motivation can be 

ascribed to an intuitive sense that. for the reasons outlined in (R 1 )-

(R4). the exclusion of an individual identified as a mamzer could not 

be countenanced as ethical. It is also likely that they were aware of 

those arguments offered in support of the system. such as those 

presented in (J l )-(J4 ). as they regarded the Torah text with utmost 

respecL Surely, they would not have argued that the legislation 

contained within the Bible was absolutely unsupponable. 

Nevenbeless, it is my contention that they shared the conclusion of 

Chapter IV that (J l )-(J4) were overridden by the arguments 

presented by (Rl )-(R4). Why they then did not opt to do away 

entirely with the system of mamzerut remains uncertain. The 

majority of their work in t.his field was directed to limiting the scope 

of mamzerut, yet they found themselves unable to respond as they 

did with respect to Ir Ha-Niddabat, rendering the system fully 

inoperable. Fifth. given the lack of direct evidence, and given tbe 

slippery nature of intuitive ethics. any further conclusions would be 

tenuous at best. Thus. any attempt to identify the specific ethical 

principles employed by the rabbis. either through a process of 

generalization or through an effort to associate various rabbinic 



statements with specific ethical maxims would be unjustifiable. The 

rabbis obviously had no notion of such theories. and little could be 

gained from engaging in s uch an endeavor . Sixth. thus. while only 

general conclusions may be drawn from this study of mamzerut. 

these conclusions do point to the potential for future research aJong 

these lines. If other cases could be identified which match the 

characteristics of mamzerut. both in terms of its ethical shoncomings 

and in terms of the limited rabbinic response to a system beset by 

such shortcomings. it may very well become possible to begin the 

process of narrowing down the broad generalizations with which we 

have been compelled to conclude our study. 

Amalekites 

The destruction of the AmaJekites is clearly mandated in the 

biblical text. both in I Samuel 15:1-33 and in Deuteronomy 25:19. 

Chapter V indicates how complete this destruction was to be. 

including, as it did. the men. women. children. animals. and property 

of the Amalekites. 

A justification for this biblical system was presented in order 

to begin the process of assessing the e thical ramifications of the case. 

Five utilitarian rules were formulated in support of the system: 

J 1. God's law ought to be obeyed. 
J2. People ought to stop those who seek to injure them. 
13. All Amalekites ought to be cxtennioated. 
J4. The descendants of the AmaJek:ites ought to be 

treated as those who attacked Israel forever. 
15. The propcny of the Amalekites ought not to benefit 

others. 

Then four utilitarian rules were fonnulated in opposition to the 

system : 

RI . People ought not to commit genocide. 
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R2. People ought not to be punished for crimes they did I 04 
not commit. · 

R3. People ought not to be used as means to God's end. 
R4. Animals ought to be granted special protection by 

human beings . 

At this point the ethical arguments m suppon of the system 

were evaluated in light of the ethical arguments in opposition to the 

system and. eventually. rejected. Thus. the system presented m 

Deuteronomy and in I Samuel could not be supponed morally. 

Next we turned to the rabbis in order to ascenain how they 

would respond to a biblical system which had been rejected on 

ethical grounds. We discovered that the rabbis. unlike thei1r response 

to the difficulties inherent in Ir Ha-Niddahat and in mamzetruL did 

not find it necessary to transform the biblical legislation concerning 

the destruction of Amalek. In fact. we found that the relevant 

biblical verses are scarcely referred to at all in the Talmud. and 

when they do appear. it is primarily in order to clarify issues of a 

more esoteric nature. such as matters relating to grammar and 

structure. We left our evaluation of the rabbinic approach with one 

imponant question remaining to be answered: What motivated the 

rabbis to act as they did? 

Unfortunately, little evidence is extant as to the actual thought 

process of the rabbis. Wbile the record of their legislative activity 

vis-a-vis this case is clear. albeit scanty, we can only hypothesize as 

to the actual motivation underlying their lack of action. A few 

points, however, are clear: first. we know that the rabbis considered 

it their right to take the steps necessary, · if they so desired, to render 

the laws concerning the destruction of Amalck unenforceable. This 

would not have represented an abrogation of biblical law oir of lhc 

commandment.a of God. This approach. reflected in the writings of 



the Maggid Mishneh. was taken advantage of in other cases. as we 

have shown vis-a-vis Ir Ha-Niddahat and mamzerut. but was not 

employed with respect to the Amalek.ites. Perhaps this reflects the 

fact that there was no need to ameliorate this piece of legislation as it 

did not directly impact on anyone at the time. This concept is 

presented in the Talmud itself: 

R. Ak.iba declared that... "ever since Sennacherib came 
and confused all the peoples" it was no longer possible to 
identify any of the ancient nations. Hence. the special 
laws of the Torah which prescribed a course of conduct 
towards certain ancient peoples were deemed to have 
lapsed as early as Biblical times and to have become of no 
force and effect long before the Rabbis declared them 
obsolete. 17 

Of course. it must be noted that. as we have discovered. the 

rabbis did not declare the laws relating to Amalek obsolete. Second. 

it is quite possible that some factor in their specific time-period 

served to motivate the rabbis not to take action with regard to this 

piece of legislation - perhaps their sense of powerlessness led them 
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10 retain those aspects of their legal code which reminded them of 

their previous glory, perhaps they felt the need to maintain the 

symbolic enemies of the Jewish people. or perhaps they were so busy 

legislating matters of a more practical nature that they could not 

spare the effon to eliminate a law which they all knew to be 

"obsolete." However. sucb questions remain outside the purview of 

this work. Third. an additional factor must be introduced with 

respect to the manner in which the rabbis employed intuitive ethics. 

While they very Likely may have been motivated to overturn the 

laws concerning the destruction of the Amalelrites as a result of the 

17George Horowitz. The Spirit of J,;wisll yw (New Yort:: Central Book 
COIDpany, 1963), p. l-48. 



arguments presented in (RI )-(R4 ). they were also aware of the 

arguments presented in (J 1 )-(J5). While we might have come to the 

conclusion that (RI )-{R4) override (Jl )-(J5). they might not have 

agreed. In fact. they may never have felt it necessary to weigh the 

two sides as a third consideration may have been at play: 

In ancient Israel ... the legislation regulating protection of 
life and propeny of the stranger was on the basis of 
reciprocity. Where such reciprocity was not recognized. 
the stranger could not claim to enjoy the same protection 
of the law as the citizen. 18 

Thus. given the history of the relationship between the 

Israelites and the A malelcites as outlined in Chapter V. it is entirely 

possible that the rabbis determined that the Amalekites did not 

deserve a measure of justice. After alJ. Amalek had attacked the sick 

and the old as the Israelites had made their way northward from 

Egypt. and the Lord had specifically commanded: "Remember what 

Amalek did to you on your joumey .... Do not forget!" Perhaps the 

rabbis simply determined that. while it might be in their power to do 

so. there was no overwhelming ethical motivation to do so. Fourth. 

given the lack of direct evidence, and given the difficult nature of 

intuitive ethics, any further conclusions would be tenuous at best. 

Thus. any attempt to identify the specific ethical principles 

considered by the rabbis. whether these principles were eventually 

employed or not. either through a process of generalization or 
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through an effon to associate various rabbinic statements with 

specific ethical maxims, would be unjustifiable. The rabbis obviously 

had no notion of such -'theories, and little could be gained from lhis 

18M. Gllttmann, •The Tena 'Foreipel'' HislOrically Considered; t{,mrew Union 
ColleR AQWPL Vol. 3 (1926), p. 10. 



process. Fifth. thus. while only general conclusions may be drawn 

from this study of the destruction of the Amalekites. these 

conclusions do point to the potential for future research along these 

tines. If other cases could be identified which match the 

characteristics of the commandment to destroy the Amalekites. both 

in tenns of its ethical shortcomings and in terms of the rabbinic 

response. or lack thereof. to such shortcomings, it may very well 

become possible to begin the process of narrowing down the broad 

generalizations with which we have been compelled to conclude our 

study . 
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CHAPTER VIII 

CONCLUSIONS AND RECOMMENDATIONS 

Any enterprise designed to reach back into the past for 

understanding in the light of the present day is fraught with danger. 

It is far too easy to impose the form and content of our thought 

processes and patterns on those who lived under vastly different 

conditions and circumstances. Attempting to recover the original 

intent of any author is difficult, and that difficulty is almost 

overwhelmingly exacerbated when the author lived and worked in a 

world thousands of years removed from our own. Nevertheless. it 

has been the goal of this study to begin the process of unraveling the 

motivations and the inspirations which induced the rabbis of the 

Talmud to legislate as they did with respect to three cases - Ir Ha

Niddahat, mamzerut. and the destruction of the Amalekitcs. These 

three cases were selected as it was felt that they effectively 

represented the spectrum of potential rabbinic responses - negate. 

alter. and sustain. Special care was taken to avoid the pitfalls 

inherent in such an inquiry. and Moshe Sokol's prudent methodology 

was employed. 
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Initially. it appeared difficult to describe the rabbinic approach 

as ethical. After all, while the ethical system, represented by 

Cornman, Lehrer, and Pappas' utilitarian Kantian principle. mandated 

the rejection of all three of the presented cases. the rabbis rejected 

only one and merely limited a second. If the rabbis were truly 

responding to an ethical impulse. would they not have been obligated 

to topple all three pieces of legislation? Perhaps. then, it was a case 

of mere coincidence. Perhaps the rabbis were motived by factors 

other than ethical ones for responding as they did to the various 



cases. While addressing this would require us to delve outside the 

parameters of this project into the realms of social history. 

psychology, and political science. it would also. as we discovered. beg 

1he question. Given the ethical strands which are clearly evident in 

the text of the Talmud. given the obvious understanding which the 

rabbis had of matters of an ethical nature. why wouJd dtey opt not to 

apply the dictates of morality to a case such as the desblk.-tion of the 

Amalekites? 

Conclusion s 

Tentative conclusions were offered with respect to each of the 

cases. building upon the initial survey of the ra.bbillic responses and 

1he foundation of natural morality and intuitionism wlucb was laid m 

Chapters VI and VII. These conclusions est.abtisbed the following: 

I. The rabbis clearly legislated as they did in me various cases 

of their own volition. This process included the cn:aioa of barriers 

to the implementation of biblical law. the introducrioll of definitions 

not explicit in the biblical text. and the use of biblical liCxtS not 

directly related to the case at hand in order to modify or support the 

legislation as they desired. 

2. The rabbis believed that the action desaibcd ia (l) was 

justifiable. This approach, supported as it is by the wriliags of the 

Maggid M isbneh in Chapter vn. was believed to be die valid and 

appropriate method of applying biblical case Law to dlic real world in 

which the rabbis and the Jewish people functioocd. 1k law needed 

to be broadened and/or limited depending on the gi-.ca 

this circumstances of the case and it was the rabbis wile> cwauw 

process. 
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3. It is quite possible that some other factors were at play as 

ibe rabbis performed their duty. External considerations. such as the 

difficulties inherent in living m a world which did not share their 

system of belief and which constantly threatened to render the 

rabbis irrelevant. and internal considerations. such as a pervasive 

sense of powerlessness. the need to maintain the communal 

structure. and the desire not to be held accountable for actions which 

would have been considered abhorrent. might very well have 

influenced the direction which the rabbis took in specific situations. 

While such considerations would need to be considered in a different 

context of special interest to this study is Guttmann's claim 

regarding the social structure which apparently demanded ethical 

behavior only toward those peoples which responded with 

reciprocity. 

4. Given the conclusions reached as to the rabbinic usage of 

intuitive ethics, it is apparent that certain rabbinic decisions. and 

more specifically, certain rabbis. were motivated by intuitive ethical 

considerations. While this use of intuitive ethics could not be 

described as systemic. either in terms of its structure or in terms of 

its application, Lichtenstein provides a useful approach which 

indicates. at the very least, that the counter-claim cannot be 

accepted. There certainly existed an intuitive sense of right. duty, 

and obligation, for these concepts are continuously Teferred to not 

only in the Talmudic t~ but in the biblical text as well 

5. Any extension beyond these preliminary conclusions would 

be premature. The identification of specific ethical principles and 

their relationship to specific cases or rabbis would be without merit, 

as the rabbis, while they may have shared a pre-theoretic intuitive 
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ethical sense. cert.ainly were not responding to the dictates of 

systems which were developed many centuries after their time. 

6. Evidence has been presented to suppon the premise of this 

srudy: there docs exist sufficient cause to justify the continued 

exploration of systematic ethics as a lens through which new insights 

into the interpretation and application of biblical legislation may be 

perceived. It is thereby hoped that these insights will serve to 

inform the debate concerning rabbinic attempts to ameliorate certain 

biblical laws on ethical grounds. 

Recommendations 
Given the conclusions outlined above. I would offer the 

following recommendations for future research in this field: 

I . Further effort ought to be directed towards assembling, 

classifying. and evaluating biblical cases. It is only when a great 

number of such cases are collected that more specific conclusions 

may be drawn with respect to the role that ethics played in the 

rabbinic approach to ameliorating certain aspects of biblical 

legislation. 

2. Funher study ought to be made into the social and political 

history of the rabbis. Is it possible that factors other than ethical 

considerations influenced their approach to the biblical legislation? 

Might these influences have been the primary influences. or were 

they, perhaps, merely secondary influences? This must be 

established before any additional conclusions may be drawn with 

respect to ethical considerations. 

3. Further study ought to be made into the influence of ethical 

systems external to the system in which the rabbis were operating. 

For example, the various schools of Greek philosophy ought to be 
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thoroughly examined in order to seek patterns of intuition which 

parallel those of the rabbis. What of other extemaJ systems? How 

might such systems have impacted on the rabbinic model? 

4. Differing normative ethical systems ought to be applied 10 

the various cases in order to determine whether or not the results 

vary depending on the system employed. Thus. reliance on one 

system will be avoided and a more complete ethical picture will 

emerge. 

5. Further study ought to be unden.aken in order to evaluate 

the psychology of the rabbis . A greater understanding of their 

psychological makeup would greatly aid in the attempt to identify an 

' ethical strand. especially with respect to intuitionism. 

6. Further study ought to be undertaken in order to 

differentiate between the various rabbis involved with specific 

decisions. This process has been begun with respect to Rabbi Simeon 

ben Jochai in Chapter VI. Did certain rabbis exhibit a propensity to 

include ethical considerations in their responses? Were these 

responses identical, or is it possible to unravel the responses to the 

degree that certain rabbis can be identified with certain responses? 

7. Can a Talmudic redactor be distinguished from the content 

m order to identify ethical considerations such a redactor may have 

injected. or withdrawn. from the text? Do variant manuscripts 

indicate that this might have occurred? 

8. Funber study ought to be undertaken in order to clarify the 

concept of amelioration. This process was begun in Chapter VO. 

However a more complete definition would be hdpfuJ in order to 

85certain what exactly is meant by the •amelioration" of the impact 

of an ethically unjust law. 
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