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AN HISTORICAL STUDY OF K'LALEI HA-P'SAK

The thesis, An Historical Study of K'lalei Ha-P'sak, is a good
and well-organized basic study of a number of rules for deciding the
"authoritative" halakah in cases of disputes between talmudic teachers.
The thesis identifies these rules, translates them, attempts to find
their source in the BT or PT, or to find their source in later liter-
ature.

The goal of the thesis was to try to reconstruct a history for
these regulation. In order to do this, the author analyzed talmudic
reports abont these rules when such reports were available. She
also gathered biographical information about the authorities whose
disputes form the central concern of these rules. In many instances
these reports indicated something about the social, political,
religious, or academic climate that would cause an argument to be
decided in faver of a particular school or person.

The author found that, for the most part, "decision rules" were
enunciated about the parties to halakic disputes three or more
generations after them. She theorizes that this was because it took
three or more generations to see which school or person had been favored
in the community or in the academy.

She also found that most "decision rules" about amoraim wer:
presented anonymously, one about R. Aha and Rabina being obviously
post-amoraic. She suggests that other anonymous "decision rules"
may also be late. In some cases this is documented, e.g., "decision
rules" regarding Mar b. R. Ashi are gaonic.

Also, "decision rules" underwent changes as the authority of a
school or figure increased from generation to generation. On some oc-
casions "decision rules" about two disputants were different in different

locales, also indicating regional sociological/historical factors as
causes for particular halakic positions.
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INTRODUCTION

The Talmud records the debates and rulings of the
Rabbis. Often, as is expected in debates, there were
conflicts of opinion, and the halakhah had to be decided
according to one of the opinions presented. This could
have been done on a case-by-case basis, or some sort of
standard mechanism could have been developed for solving
these conflicts. In fact, both of those things happened.
Many decisions obviously reflect the particulars of the
case rather than the authority of the discussants. How-
ever, individual authority was significant enough a
determining factor to prompt the development of rules for
deciding halakhah based on who stated the opinion. These
k'lalei ha-p'sak ( peod -Irb) are regulations governing
halakhic decision-making in disputes between talmudic
authorities.

jany of these k'lalim appear in the Talmud; some-
times attributed to an individual, and sometimes cited
anonymously. The simplest form they take is: ud;':

yrra 5 23 y:.fi 9t - "(In a dispute between) R. X and
R. Y, the halakhah is according to R. X." Later col-
lections of k'lalim include those which appear verbatim
in the Talmud, those which paraphrase talmudic statements,

and those which are based on post-Talmudic sources



reflecting regulations not necessarily indicated in the
Talmud.

An early collection of k'lalei ha-p'sak is found in
Mavo ha-Talmud ( anﬂj}n siaN ), which is attributed to
Samuel Ha-Nagid (993 - 1055 or 1056), a scholar and
statesman who reached high rank in Muslim Spain. This
work is the major source of k'lalim used in this study.
Other collections are Seder Tannaim ve-Amoraim1 and Yad

Nalachi.?

The purpose of this study is to examine the k'lalim,
try to determine when they were formulated and by whom,
and approach the question of how these particular for-
mulae came into being. Since these regulations influ-
enced later formulations of codes, including Maimonides'
code and the Shulkhan Arukh, they have a significance
beyond being a simple compilation of rules. If their
history can be uncovered, we may have a key to the pro-
cess by which halakhah becomes binding on the Jewish
community.

The methods involved in this study were fairly

straightforward. I began with the kizur k'lalei ha-Talmud

within Mavo Ha-Talmud, and attempted to find the k'lalim
listed there in the Talmud. (Unless otherwise specified,
“Talmud" refers to the Babylonian Talmud.) Helpful in
this initial process were the glosses entitled Hagahot
ha-GRI"B,J which indicated the Talmudic source in most

cases. Once the source was known, I endeavored to



determine whether, in original context, the statement was
intended as a k'lal, or whether it was a particular de-
cision about a particular case with no further implications.
I then sought specific authorship or attribution for each

k'lal, or to determine conclusively that the k'lal was

stated anonymously.

Those k'lalim not specifically stated in the Talmud
gave rise to a series of questions about their origins.
It is my attempt in this study to find where these k'lalim
came from and who was responsible for them. DlNore generally,
I attempted to develop a theory of how k'lalim came to be
k'lalim.



CHAPTER I
K'LALIM RELATED TO TANNAITIC MATERIAL

A. K'lalim Related to Bet Hillel and Bet Shammai

The controversy between Hillel and Shammai, and later
between Bet Hillel and Bet Shammai, extends over a long
period of time and undergoes a developmental process. As
we will see below, there seems to be an initial period of
flexibility about the enforcement of the preferred
halakhah, which probably reflects the diversity of
popular practice and the resultant inability of any court
to enforce a monolithic code. We can see how this changes,
to the point where a strict ordinance is declared by the
bat kol. The following two passages describe this move-

ment from the more flexible to the more rigid.
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We learn {in a beraita): the halakhah is
always according to Pet Hillel, but one who wishes
to act in accordance with the opinion of Bet Shammai
may do so. (And one who wishes to act) in accor-
dance with the opinions of Bet Hillel may do so.



(He who follows) the lenient opinions of Bet Shammai
and the lenient opinions of Eet Hillel is wicked.
(He who follows) the strict opinions of Bet Shammai
and the strict opinions of Bet Hillel, is character-
ized by the verse: "the fool walketh in darkness"
(Ececles. 2:14). Rather, one should follow Bet
Shammai in their lenient and strict rulings, or

Bet Hillel in their lenient and strict rulings.

But is this not self-contradictory? (First) you
said "the halakhah is always according to Bet
Hillel," and then you said, "one who wishes to act
in accordance with the opinions of Bet Shammai may
do so," There is no contradiction. This applied
before the bat kol, and this applied after the bat

kol. Erubin 6b’

This beraita reflects a lack of order and central
authority in the community. Since there were obviously
those who chose to follow Bet Shammai regardless of the
statement of the halakhah, the speaker was careful to in-
clude their rights as legitimate. The scolding of those
who followed only lenient opinions points out that there
were in fact those who did so; otherwise there would be no
need to scold them. The same applies to those who fol-
lowed only strict opinions. The beraita ends and the
gemara picks up with k'tp tedlp (€D . This is obviously
a later addition, since it attempts to reconcile this
flexible approach with the later restrictions. Once there
is a decision with sufficient authority to be enforced,
there is no longer the option to follow Bet Shammai.
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R. Abba said in the name of Samuel: For three
years Bet Shammai and Bet Hillel conflicted. These
said "the halakhah is according to us," and the
others said, "the halakhah is according to us."

A bat kol went forth and said, "Both of these are
the words of the living God, but the halakhah is
according to the words of Bet Hillel." Seeing
that both of these are the words of the living
God, by what merit was the halakhah fixed according
to them? Because they were easy going and humble,
and they studied their own words and the words of
Bet Shammai. Not only that, but they mentioned
Bet Shammai's opinions before their own.
Erubin 13b
This passage describes the settlement of the pro-
tracted dispute between Bet Hillel and Bet Shammai. It
is transmitted here by R. Abba (third generation Palesti-
nian amora) in the name of Samuel (first generation Baby-
lonian amora). The passage is particularly interesting
because of what it tells us and what it omits. It tells
that there was a dispute of long duration: "three years"
may not be a precise figure, but may mean "a number of
years.” We are told that the two sides argued about their
authority to decide the halakhah. The bat kol then
settles the argument by acknowledging the legitimacy of
both sides, but the authority of only Bet Hillel. At
this point the anonymous gemara continues and poses the
question of the obvious contradiction in the preceding
passage. The answers given, regarding Bet Hillel's
character traits, seem highly inappropriate, and do not

speak to the depth of the problem.



According to T. J. Berakhot 1:7, 3b, the bat kol
incident took place at Yavneh, the period of which began
after the destruction of the Temple in 70 C.E. Since our
source indicates an extended debate over "a number of
years," we can estimate the bat kol decision at c. Q0 C.E.
We can date Bet Hillel and Bet Shammai as beginning with
the sages Hillel and Shammai, who lived at the end of the
first century B.C.E. and the beginning of the first century
C.E. That leaves a time span of approximately seventy
years (or two-three generations) from the death of Hillel
(20 C.E.) to the bat kol decision, and another four gen-
erations until Samuel (first generation Babylonian amora),
to whom the bat kol story is attributed. And, in fact,
there is even more distance, since our source quotes R. Abba
(third generation Palestinian amora) speaking in the name
of Samuel, but does not cite Samuel directly.

All of this leads to the conclusion that although
the followers of Eet Hillel ultimately won the competi-
tion, it was obviously a long and hard battle, which was
only won by the leading authorities when the people were
ready to accept Bet Hillel as normative. We know from
the beraita above that in the Tannaitic periocd it was
impossible to enforce a monolithic authority supporting
Bet Hillel. Somewhere between that open attitude which
left the decision to popular movements (not out of choice
or sympathy with people's rights or anything of the kind,

but because there was no monolithic authority strong



enough to enforce it, as we said above), and the bat kol
story, we see a developmental process toward more cen-
trality and willingness to submit to an ordinance.

The bat kol functions in this passage as the arbiter,
the final judge. What is the bat kol, and why is it used
here? The usual translation is "Heavenly Voice," or
literally "daughter of the voice." The other major
reference to the bat kol in the Talmud is the "oven of

Akhnai" debate between Rabbi Eliezer and the Sages.2

In

that incident, the bat kol is one of several proofs

brought by R. Eliezer to convince the Sages that the

halakhah should be according to his judgment. When he

finally asked for proof from Heaven and "a bat kol cried

out 'Why dc you dispute R. Eliezer since in all cases the

halakhah agrees with him!' R. Joshua arose and said: 'It

is not in heaven.'" (Deut. 30:12) R. Jeremiah explains

Joshua's statement thus: "The Torah has already been

given from Mount Sinai; we pay no attention to a bat kol,

because you have long since written in the Torah at Nount

Sinai, 'After the majority must one incline' (Exod. 23:2)."
This passage, aside from setting the scene for

R. Eliegzer's excommunication, demonstrates the independence

of human reasoning. The bat kol is clearly the voice

"from Heaven," as opposed to the case at Yavneh in which

the bat kol "went forth," but we are not told from where.

In R. Eliezer's story the bat kol's decision is rejected

emphatically, whé}eas at Yavneh the bat kol determines



and confirms the authority of Bet Hillel.’

It is crucial that in the story of Bet Hillel and
Bet Shammai, we are not told the origin of the bat kol
(e.g., "from Heaven," or the like). The context merely
tells of a protracted debate and its settlement. We may
speculate on the significance of the term "bat kol" here.
It may indicate a judicial (Bet Din) decision, enforcing
Bet Hillel's authority from the top, or conversely, it
may indicate a popular acceptance of Bet Hillel, a voice
heard in the community which was strong enough to neces-
sitate a definitive statement. (There is also the pos-
sibility that it was, in fact, a voice from heaven, but
this study is not competent to determine that.)

The k'lal 2s stated in Mavo Ha-Talmud is:
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(In a dispute between) Bet Shammai and Bet
Hillel, the halakhah is according to Bet Hillel,
axcept for six cases where the Sages said that it
is according to neither, and three cases where the
halakhah is according to Bet Shammai.

There is some problem with this statement. The

footnote which gives the source of the k'lal, points to

Mishnah Eduyot, but notes that there are only three cases
there. Those three cases, however, refer to the sages
Hillel and Shammai, not Bet Hillel and Bet Shammai. The
reference for the cases where the halakhah follows Bet

Shammai is Tosafot to Sukkah 3a, where it states:
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In Seder Rav Amram, the decision is that in six
cases the halakhah is according to Bet Shammai.

It seems that the numbers three and six were reversed

in the references, or iMavo Ha-Talmud had in mind different
sources than were provided in the footnotes. 1In any case,
the citation for the information is Gaonic, and not found

stated in the Talmud.

We do know that Bet Hillel's authority was accepted,
and numerous statements to that effect appear throughout
the Talmud. The k'lal was cited regularly, without
qualifications or exceptions. For example:

10 _AIRpI- .majraa 2oh rrn_;ual RN AR
(In a dispute between) Bet Shammai and Bet

Hillel, the halakhah is according to Bet Hillel.
Ketubot 60b.

B. K'lalim Related to Rabban Gamaliel

Rabban Gamaliel, or Gamaliel II, was nasi in Yavneh
from ¢c. 80 to 155 C.E. His major concern was the strength-
ening of the community at Yavneh following the destruction
of the Temple, and the unification of the halakhah. He
was a descendant of Hillel, and the bat kol “that was

heard at ‘;’avneh""P

establishing the halakhah according to
Bet Hillel, may have been an allusion to his activity.
In his effort to unify and centralize authority, he was

involved in several major clashes with other sages, most
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notably R. Joshua b. Hananiah and R. Eliezer b. Hyrcanus
(who was married to Ima Shalom, Gamaliel's sister).

We have already examined the circumstances which led
to R. Eliezer’s excomlmmication,5 when he opposed the
Sages and brought miraculous proofs to support his opinion.
A tradition says that Eliezer's grief and injury eventually

caused the death of Gamaliel.6

His dealings with R. Joshua caused him to be deposed
from office as nasi, as his colleagues vigorously pro-
tested his public embarrassment of R. Joshua (Berakhot
27b-28a). The incident recorded below seems to have
taken place immediately following the death of R. Gamaliel.
f. Johanan b. Nuri was appointed to the Sanhedrin by
Gamaliel. TI.

7
AINT 17133 ple naf‘ru‘a' " ey (z"ah) £ ks mnrhu.m
I" .C nat f’-!".ﬂ't ko) kt)? 2pAs kjle 13D : 1Mk] :'&" I; 2y /a IJnﬂ s
! f JHIL e TLID 123 f&af. N Iple |'CIAT . IpIAD aaf:! 1)¥ap fn"ﬁ
14 o Y 2
ﬂ'ﬁ’ }as £ 17133 .p:f-; 1330 ITITL pik o2 lﬁ ("19 oaf::.' n-u,‘.l_, 189¢L

BN ".)l')"l’- L0t 'aa AIRT et “nn,l .‘»"ao EITT |

We learn (in a beraita): After the death of
R. (Simeon b. Gamaliel), (7) R. Joshua came in to
change his rulings. R. Johanan b. Nuri arose and
said, "I see that the body follows the head. All
the days of R. Gamaliel we fixed the halakhah
according to him. Now you wish to delete his words.
Joshua, no one will hear you! For the halakhah is
already fixed according to R. Gamaliel." There was
no one who contested (Johanan b. Nuri's) position.
In the generation of R. Gamaliel, (everyone) acted
accordirg to R. Gamaliel. 1In the generation of
R. Yose, (everyone) acted according to R. Yose.

Erubin 41a

wWwe see that although Gamaliel and Joshua were
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reconciled and Gamaliel regained his position as nasi
(Ber. 28a), the struggle continued after Gamaliel's
death.

This passage affords us a view of halakhic decision-
making different than the Bet Hillel - Bet Shammai
controversy. This is an example of a Bet Din decision;
the Sanhedrin holding to a monolithic authority and not
allowing an opposing opinion even to be heard. It is
almost ironic that it is R. Joshua who is rejected in
this way, since he is the one who insisted on the inde-
pendent right of scholars to decide the halakhah when he

declared "It is not in heaven." (Baba Mezia 59b)

C. K'lalin. Related to R. Akiva

R. Akiva (c.50-135 C.E.) was part of the third genera-
tion of tannaim. He was a contemporary of Gamaliel II and
an early pupil of R. Eliezer b. Hyrcanus and R. Joshua
b. Hananiah. He was considered as a successor to the
office of nasi when Gamaliel was temporarily removed from
office,8 and it was he who was chosen to break the news

9

to R, Eliezer of his excommunication.

(N ’mn"l- JAYAnRA l-a?n' 223 nafs; Hanle u?-u 27 airv' a2
R. Jacob and R. Zerika stated: the halakhah
is according to R. Akiva (in a dispute with) his
colleague.
Erubin Léb
R. Jacob and R. Zerika were both third generation

Palestinian amoraim. Therefore, the time span between
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Akiva and their statement about him is about five genera-
tions.

The following passage involves a dispute between
R. Johanan and Resh Lakish (R. Simeon b. Lakish), both

second generation Palestinian amoraim.
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R. Johanan: The halakhah is according to R. Akiva
(in a dispute with) his colleague, but not with his
teacher. Resh Lakish: The halakhah (is according to
R. Akiva) even (in a dispute with) his teacher.
R. Johanan argued: R. Tarfon was (Akiva's) teacher.
resh Lakish argued: He was his colleague.
Ketubot 74b
R. Johanan clearly favored R. Tarfon's decisions, and
therefore argued that Tarfon was Akiva's teacher. Resh
Lakish favored Akiva's decisions, and argued that he and
Tarfon were colleagues, since it was already understood
that Akiva's opinions were accepted in a dispute with
any one of his colleagues. The time span between Akiva and

R. Johanan and Resh Lakish is about four generations.

D. K'lalim Related to R. Judah b. Ilai, R. Yose b. Halafta,

R. Meir, R. Simeon b. Yohai, and R. Simeon b. Gamaliel II

All of these sages except Simeon b. Gamaliel were
students of R. Akiva, part of the fourth generation of
tannaim. They were four of the five scholars ordained by
Judah b. Bava at the cost of his life,10 and were active

while Simeon b. Gamaliel II was the nasi.
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R. Jacob b. Idi said in the name of R. Johanan:
(In a dispute between) R. Meir and R. Judah, the
halakhah is according to R. Judah. (In a dispute
betweenj R. Judah and R. Yose, the halakhah is
according to R. Yose. Therefore it is nct even
necessary to say that (in a dispute between) R. Meir
and R. Yose, the halakhah is according to R. Yose.
... Rav Assi said: I have learned that (in a dispute
between) R. Yose and R. Simeon the halakhah is
according to R. Yose, from that which R. Abba said
in the name of R. Johanan: (In a dispute between)
R. Judah and R. Simeon the halakhah is according to
R. Judah. What is the case (in a dispute between)
R. Meir and R. Simeon? The matter could not be
decided.

Erubin 46b
This passage seems more like a game of logic than a
formulation of legal authority. R. Johanan's students
are using deductive reasoning to make decisions unrelated

to the halakhah itself. The reasoning can be charted as

rollows:
R. Meir vs. R. Judah = R. Judah
R. Judah vs. R. Yose = R. Yose
I'herefore, R. Meir vs. R. Yose = R. Yose

R. Judah vs. R. Simeon = R. Judah
Therefore, R. Yose vs. R. Simeon = R. Yose

R. eir vs. R. Simeon

I
-3

R. Jacob b. Idi spans the second and third generations

of Palestinian amoraim. R. Assi and R. Abba are third




generation Palestinian amoraim. They all cite k'lalim
attributed to R. Johanan, a second generation Palestinian
amora. There is a period of three generations between
Yose, Judah, Meir and Simeon, and R. Johanan, and another
generation before his k'lalim are transmitted.

A more general statement about R. Yose is made at the

same period (third generation Palestine).
LN ,'al‘l‘f' L1, 7 T T L T T n:ﬂ's FNe k?':} I3y ,:r'rf "h

R. Jacob and R. Zerika stated: the halakhah
is according to R. Yose (in a dispute with) his
colleagues.

Erubin 46b

R. Yose is singled out here as an authority even
against more than one of his colleagues. Since R. Yose
was in some ways less spectacular than his colleagues,
it is necessary to examine why his opinions were singled
out as authoritative, or more accurately, why those of
his colleagues were rejected.

It is crucial to note that the halakhic tradition
we have comes from Judah ha-Nasi and his students. Judah
ha-Nasi was the son of Simeon b. Gamaliel II, and was
therefore influenced by his father's perspective about
his colleagues. R. Meir, certainly a brilliant scholar,

was appointed hakham when Simeon b. Gamaliel was appointed

nasi. Melir exercised considerable influence at Usha and

in the assembly at tne Valley of Rimmon to intercalate
the year11 where Simeon did not participate. Simeon

resented Meir's power and attempted to strengthen the

15



office of nasi. Meir and Nathan attempted unsuccessfully
to dismiss Simeon from office, and Simeon was also unsuc-
cessful in having them removed from the bet ha-midrash.12
Meir's conflict with his colleagues over leadership
seriously affected his authority. It is therefore not
surprising that when disputed by his colleagues, Meir's
opinion does not become the halakhah. Meir was also an
unusual character in that he had numerous contacts with
non-Jews, and was the only tanna to retain relations with
Elisha b. Avuyah after the latter's apostasy.

Abaye, a fourth generation Babylonian amora, repeats

an earlier tradition in the following statement:
0 pIALAS - .83 ™2 o:fl"! 0312 ' 3RA "

(In a dispute between) R. Meir and R. Judah,
the halakhah is according to R. Judah.
Ketubot 60b

R. Judah was an important figure, to the extent that
scholars of his generation were known as "the generation
of Judah b. Ilai."'? He had some conflicts with R. Meir
- he quoted Meir, but did not accept his teachings, nor
did he admit Meir's pupils into his bet midrash after

14

VMeir's death. Judah's opinion also prevailed over that

of Simeon b. Yohai.

-a:ﬁ‘* /r’mb 91 B3R oA D A AR kpas » Fﬁt
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R. Zerika said, or some say R. Jeremiah said:
(in a dispute between) R. Judah and R. Simeon, the
halakhah is according to R. Judah.
Bezah 27a

16



R. Judah was the halakhic authority in the house of the
nasi, Simeon B. Gamaliel II.15 Yet his opinion is over-
ruled by that of R.Yose, who emerges as the major source
of halakhic decision.

R. Yose's main distinction may be that he alienated
no one. He was loyal to Simeon b. Gamaliel when Nathan
and Meir attempted to remove him from office, and it seems
that Yose and Judah took Meir's and Nathan's positions of
influence following the incident.16

In the passage cited earlier relating R. Johanan
b. Nuri's defense of R. Gamaliel, the beraita is followed

by two lines tacked on at the end - an editorial explana-

tion added by an anonymous gemara:
it 19 fo 1v13a AR ERETIY fodvg ? b mi3a
kA r.m"l- Lot o AT

In the generation of R. Gamaliel, (everyone)
acted according to R. Gamaliel. In the generation
of R. Yose, (everyone) acted according to R. Yose.
Erubin 41a
The statement about R. Yose is particularly signi-
ficant because it is so completely out of context. The
attempt seems to be to create a parallel between R. Gamaliel
and R. Yose. We know that Gamaliel II was really the last
bearer of monolithic authority, but this gemara wants us
to see Yose in the same light by presenting the statements
side by side.
Again we must bear in mind the influence of Judah

ha-Nasi, who had tremendous respect for Yose, undoubtedly

colored by Yose's loyalty to Judah's father, Simeon

17



b. Gamaliel. But even considering that, we still cannot
create an accurate picture of everyone acting according

to R. Yose in his generation. Just by examining such
figures as R. Meir, R. Judah, and R. Simeon, we see that
Yose was one of the more mild scholars; he was not the head
of an academy, nor did he have notable pupils other than
his five sons. His influence was considerable, particu-
larly upon Simeon b. Gamaliel and Judah ha-Nasi, but there
is no indication that he was anywhere near as powerful or
influential as R. Gamaliel. The anonymous statement in
Erubin 41a is obviously trying to strengthen Yose's author-
ity by reflecting back into Yose's generation.

It was mentioned above that according to Erubin 46b,
the Rabbis could not decide who would determine the
halakhah in a dispute between R. Meir and R. Simeon. The
result was "Teku," no decision. However, the k'lal as
stated in Mavo Ha-Talmud is as follows:

.Irml- 25 oafn ll‘ﬂﬂa 1 yrlen A7

(In a dispute between) R. Meir and R. Simeon,
the halakhah is according to R. Simeon.

The source for this is a statement in the Palestinian
Talmud:
s'n p'a pyaL- '/fmb 93 sag’ ;mue'-n kN 'R
(In a dispute between) R. Meir and R. Simeon,
the halakhah is according to R. Simeon.
T, J, Shevi'it 8:7
We are left wondering why the Palestinian Talmud

established a k'lal about R. Meir and R. Simeon, but

18
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the Babylonian Talmud was unable to do so. This would
certainly support a theory of localized k'lalim. In
Palestine (or even in the specific town of whatever un-
named source is responsible for the k'lal) there was reason
to make a decision. It may be that popular practice
evidenced an obvious favor for R. Simeon's decisions over
R. Meir's, or that one particular rabbi favored R. Simeon
and influenced others to accept his approach. Conversely,
in Babylonia, neither communal nor individual raobinic
opinion was clear enough to make a k'lal.

We have already discussed R. Simeon b. Gamaliel in
relation to his colleagues. The following k'lal about him
is notable for its specific exclusions.l?

,.a Imm. 5 UL p:fw f-; :,Jnﬂ 2"t kJp 30 IR 037 N
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Rabbah b. Bar Hana said in the name of R. Johanan:
Every place that R. Simeon b. Gamaliel taught in our
Mishnah, the halakhah is according to him; except for
(the cases of) surety, Sidon, and latter proof.
Gitin 38a; Sanhedrin 31a
Rabbah b. Bar Hana was a third generation Babylcnian
amora, speaking in the name of R. Johanan, a second genera-
tion Palestinian amora. This k'lal is unusual in that it
is the only k'lal we found about a tanna which mentions
specific exceptions to that person's halakhic authority.
Other k'lalim related to tannaim were much more general and
almost seemed like rules of a game rather than legal deci-

sions. But this k'lal is quite specific, to the extent

that we are led to wonder whether it is, in fact, 2 k'lal
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at all. It could be seen simply as an observation about
Simeon b. Gamaliel's influence, a reflection of the status
quo, but not a regulation meant to determine any future
halakhic proceedings.

The three specific exceptions indicate some limitation
of Simeon b. Gamaliel's authority, and also point to some
other means of determining halakhah. The three cases are
not significant in and of themselves, but they may repre-
sent instances where the populace did not follow the
opinion of Simeon b. Gamaliel's opinions, to the extent
that even R. Johanan could not legislate to the contrary.
Another possibility is that the opposing views (opposing
Simeon b. Gamaliel's position) had a strong advocate in
these cases, who refused to let Simeon's position be
accepted based only on his general authority.

In summary, we can say that the five sages discussed
here were, at the very least, controversial figures. This
is confirmed by the fact that k'lalim about them generally
do not appear until the third amoraic generation, a time
span of four generations. We can assume from the rapidity
with which k'lalim were formulated about Judah ha-Nasi, for
example, (see below, Section E.) that when there is un-
questioned authority, the k'lalim quickly reflect it.
Here, however, the opposite case can be argued. The fact
that it took four generations (and even more, considering
the case of R. leir and R. Simeon) tells us that there was

no central authority, that each of the scholars was a strong
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character, and that deciding between them was neither
automatic nor simple. The time lag may also indicate that
the rabbis were waiting to see what the results would be
by watching the people. The effect of popular behavior on

rabbinic decision-making should not be under-emphasized.

E. K'lalim Related to Rabbi (R. Judah ha-Nasi)

When examining the k'lalim about Rabbi, it becomes
immediately apparent that we are dealing with a man of
tremendous influence and authority. There are several
general k'lalim which state Rabbi's halakhic authority

over one or more of his colleagues.
lﬁbh EDRI |, 123NN kﬁ 12PN '3 aaﬁ : ﬁme 190!
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Samuel said: the halakhah is according to
Rabbi (in a dispute with) his colleague, but not
his colleagues; but in this case, even with his
colleagues.
Pesahim 27a, Ketubot 2l1a
First the general rule is stated, and then the ex-
ception indicated. We must assume that the k'lal as stated
by Samuel (a first generation Babylonian amora) does not
give Rabbi authority when disputed by several colleagues.
It should be noted that there is only one generation
between Judah ha-Nasi and Samuel, another testimony to

Rabbi's pervasive influence in his day.
YN "an"l'- LV RANN 1AD (ﬂJI;D-—- dnte lpiad b pp¥ >

R. Jacob and R. Zerika said: ... (the halakhah)
is according to Kabbi (in a dispute with) his
colleague.

Erubin 46b
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This k'lal is repeated by R. Jacob and R. Zerika (third

generation Palestinian amoraim) as part of a list in which
they also discuss R. Akiva and R. Yose and their comparative
authority with their colleagues. The k'lal is mentioned
there because it fits a pattern, not because it applies to

any specific case at hand.
- oy "
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... even though we have a tradition that the
halakhah is according to Rabbi (in a dispute with)
a colleague, in this case (it is not so).

Ketubot 51a

This source is anonymous. It is significant in that

the k'lal is mentioned almost incidentally, as something

widely known and accepted. The rule is brought in as an
introduction to the exception. The author clearly wants
us to know that he is aware of the k'lal, and the exception
is not decided against Rabbi out of ignorance. We are not
able to date this passage.

Again we must note the appearance of a specific
exception. The case is unimportant, but clearly here
either popular behavior or some other rabbi's influence

was enough to override even the authority of Judah ha-Nasi.

:s:i; KIAD kAR 1R NA nﬂ MANN 1323 warr: 37 w!slmy A Nl

Rav Nahman said in the name of Rav: the halakhah
is according to Rabbi (in a dispute with) his colleague
but not with his colleagues.

Baba Patra 124b
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Rav Nahman, expressing his own opinion, said:
the halakhah is according to Rabbi (in a dispute
with) his colleague, and even with his colleagues.

Baba Batra 124b
Here we see an example of Rabbi's authority growing
with the passage of time. Rav, a first generation Baby-

lonian amora, was a pupil of Rabbi. He expresses the same

k'lal as his colleague, Samuel (see above). Rav Nahman,
of the third generation of Babylonian amoraim, transmits
Rav's opinion, but then states his own. Tuwo generations
later he attributed to Rabbi more authority than did
Rabbi's own student.

The extent of Rabbi's authority cannot be stressed
enough. It was said of him that "not since the days of

Moses were learning and high office combined in one person
“1 8

s

When he was nasi, there was no av bet di

until Rabbi.
or hakham. He had the support of a bet din, and also con-
siderable popular support, which combined to concentrate
tremendous power in his hands. The acceptance of his
Mishnah, and the speed with which k'lalim about him were
promulgated, testify to that power. As time passed it
seems clear that his authority grew within both academic
and communal circles. This had effect on the development
of a new k'lal accepting his view as normative even against

several colleagues.
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CHAPTER II

K'LALIW RELATED TO AMORAIC MATERIAL

A. K'lalim Related to Rav and Samuel

One of the standard examples of k'lalei ha-p'sak given

whenever these k'lalim are discussed, is the case of Rav and

Samuel. It is the first amoraic k'lal listed in Mavo Ha-

Talmud, where it is prefaced by " . .. p'1e2Nled j?!ﬁwl."

The talmudic source of this k'lal, regarding these first

generation Babylonian amoraim, is anonymous. The k'lal is

cited as a tradition, with no indication as to where it came

from or who is citing it.
R ;varﬂ fmm: A "wga (2D 458 ,rm-'ra...
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We have a fixed position that in all conflicts
between Rav and Samuel, the halakhah follows Rav in
ritual law and Samuel in civil law.

Bekhorot 48b

Rav was thoroughly familiar with the laws of Erez
Israel, having been a pupil of Judah ha-Nasi and a member of
his bet din. Traditions about Samuel vary: some say he never
left Babylonia, while others say he attended the bet midrash
of Judah ha-Nasi for a time. Both Rav and Samuel were im-
portant scholars and leaders of their time, and led the
academies at Sura and Nehardea, respectively. Their

"division of labor" between authority in ritual and civil
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law is well-founded in the experience and expertise of
each. The following passage would indicate that the de-

lineation of particular areas of authority is quite early.

Itﬁl‘}rra 0 'ed 270 l-tjuﬁ Irk””?' lﬂla A7 ﬁ';:.
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Rav Huna said to them: ...we have a fixed
position that the halakhah follows Rav in ritual
law, whether (his opinion is) lenient or strict.
Niddah 24b
Rav Huna was a disciple of Rav, and became head of
the Sura academy following the deaths of Rav and Samuel.
That he transmitted this k'lal about Rav is an indication
of his loyalty to his teacher, and Rav's tremendous in-
fluence on those around him.

An interesting development can be seen from the

passage above to the following:

¢ onind pa uﬁ}r ra A23 YD u)af; JINIe rple 27
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Rav Ashi said: the halakhah is according to Rav
in (both) his lenient and strict opinions. Maremar
taught: the halakhah is according to Rav in his
lenient and strict opinions.

Niddah 36a
In the last passage (Niddah 24b) Rav's authority, whether
strict or lenient, was acknowledged for ritual law only.
This passage is a much more general statement, told to us
by Rav Ashi and Maremar, both sixth generation Babylonian
amoraim. It seems clear that in the succeeding four
generations since Rav Huna's statement, the scope of Rav's

legal authority grew, or at least was perceived as such.



There is an amusing passage in Begah, where Rav Papa
postpones making a decision to the following day "because

of drunkenness."
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When (the inquirer) returned the next day
(R. Papa) said to him: If I had answered you when
you asked, I would have said, "(In a dispute between)
Rav and R. Johanan, the halakhah is according to
R. Johanan." However, Rava said: the halakhah is
according to Rav in these three (cases) (whether
his opinion is) lenient or strict.

Bezah 4a, b

Rav Papa was a fifth generation Babylonian amora, and

Rava a member of the fourth generation. R. Papa recalls

the k'lal about Rav and R. Johanan quite automatically,

even when drunk, so it seems to be a well known and commonly
accepted k'lal. But by morning he remembered a saying of
his teacher, Rava. Rava's statement refers to three cases -

a rather odd form for a k'lal, which again leads us to the

conclusion that the three cases were determined after the
fact by popular behavior, rather than prescriptive ruling
made intentionally. The k'lal is also non-specific, so
that we do not know whether "these three" are specific
cases where Rav disputes R. Johanan (although from the
content, that is the most plausible), or are three areas

where Rav's authority was accepted.

B. K'lalim Related to R. Johanan and Resh ILakish

R. Johanan was the formulator of k'lalim, par excel-

lence. He, a second generation Palestinian amora, was
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responsible for numerous k'lalim about tannaim (see
Chapter I) and about the legal process (see Chapter I13).
R.Johanan is said to have studied with Judah ha-Nasi in
his youth,l and was therefore familiar with tannaitic
teachings. This experience may have given him insights
into the formulation of the Nishnah, and lends additional
weight to his k'lalim.

R. Johanan is not the subject of numerous k'lalim.
Perhaps his authority was assumed to the extent that

specific regulations were not deemed necessary. The k'lal

mentioned (above) by R. Papa,zwhich in context seems to be
recited as a well accepted assumption, is not mentioned
elsewhere in the Talmud.

We know that R. Johanan and his brother-in-law, Resh
Lakish, often expressed opinions on the same issues.3 We
may infer from the following that the halakhah was decided
according to R. Johanan the majority of the time, since

Resh Lakish's authority is specifically delimited.

A8 _pAINA'- J\_& UL ‘-?f}‘na DANS yaﬁ

The halakhah follows Resh Lakish in these
three (cases)...
Yebamot 36a
Again we find the peculiar appearance of "these three
(cases)" - which leads us to believe, especially since this
statement is anonymous, that sociological phenomena were
responsible for this k'lal.

It is interesting to note that R. Johanan is not

mentioned at zll in Mavo Ha-Talmud. Considering his




significant role in the formulation of k'laleil p'sak, this

omission is somewhat strange.

C. K'lalim Related to Rav Huna and Rav Hisda
Al though Mavo Ha-Talmud includes the k'lal:

.fgl’-‘i AD aaﬁ: fUlﬂ 271 [e30h A

there is no definitive Talmudic statement of conflict
between the two. We know that Rav Huna was a second gene-
ration Babylonian amora, Rav Hisda was one generation later,
and that Hisda was a student of Huna's. The sources tell
us that Hisda accepted Huna's authority:

ﬂ (KON DI DN TR DA AT :Feu : 5:' A Ale
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Rav Ycsef said: Even on the question of the
permissibility of eating an egg with kutha, which I
have been asking him throughout the lifetime of R. Huna,
R. Hisda gave me no decision. During R. Huna's life
he (Hisda) made legal decisions in Kafri (a place not

under Huna's jurisdiction).
Erubin 62b

This passage gives us an indication of the respect
R. Hisda had for his teacher. Another k'lal stated in
Mavo Ha-Talmud is applicable here:
RID pIpNd wv_&w oalo [ PIPN fos

In every instance, the halakhah is not
according to a student against (his) teacher.

We can interpret this literally so that a7 pipN® could
mean within the teacher's academy or jurisdiction, or taken
more figuratively it can refer to any difference of opinion
between student and teacher, not limited geographically

or temporally.
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D. K'lalim Related to Rav Joseph and Rabbah

Joseph ben Hiyya and Rabbah bar Nahamani were third
generation Babylonian amoraim. Rabbah was head of the
academy at Pumbedita, and was succeeded upon his death by
Joseph. The k'lal about them as stated in Mavo Ha-Talmud

is:

Jmfo "N ﬁn 237> e:rn fw ar as

(In a dispute between) Rabbah and Rav Joseph,
the halakhah is according to Rabbah, except for three
halakhot.

This particular statement is not found in the Talmud in
the same form. However, we do find separate statements
about each of the Rabbis involved, which when fitted to-

gether, would yield the k'lal as a conclusion. This source

involves a dispute between Rabbah and R. Joseph.
;31',!('&- L DRO3 DMIND IE»J/; lffmn,ﬂ 1% Y

...We have a fixed position that the halakhah
follows Rabbah.
Gitin 74b
The statement is anonymous, but attributes general authority
to Rabbah.
Elsewhere we find the following statement:

NP A 3"y a3t ,-J'l 3L Sn P73 SN yal::

The halakhah follows R. Joseph in (the following
cases): field, subject, and half.(4)
Baba Batra 12b, 114b, 143b
In all three places where this statement appears it is
anonymous. As we have stated elsewhere, the elucidation

of specific cases of a rabbi's authority probably indicates




a reflection of popular practice. The anonymity of these
statements may indicate that they are late statements,
since it probably took several generations before a popular

trend emerged.

E. K'lalim Related to Rav Sheshet and Rav Nahman

Here again the k'lal listed in Mavo Ha-Talmud is not
stated verbatim in the Talmud. The k'lal:

. lJl!.‘.) Inn_" Anal --novn.a}u A n::f-:! ,my A Jul..bm

(In a dispute between) R. Sheshet and
R. Nahman, the halakhah follows R. Sheshet in
cases of ritual law, and R. Nahman in cases of
civil law.

The second half of this k'lal is Talmudic:

.L;,l_j\l .\_l,\J- _lea IMI‘U hEh] vaﬁ: ’r&”ﬂr ke®l

We have a fixed position that the halakhah
is according to Rav Nahman in matters of civil law.
Ketubot 13a (5)

The first half is more problematic. In Yad Malachi6

we find the following statement:
-;m&a Ha o4 f.(; y':?d Kf = rroien UL R332 nafo
LPIIIgD DIN WIDL AN
The halakhah is according to R. Sheshet in
matters of ritual law -- We did not find this
k'lal in all of the Talmud, but we found that it
is a statement of the geonim.

This statement shows us that the process of developing
k'lalim continues long after the amoraim. As in other
cases, it took several generations before the emergence of
a popular trend toward R. Sheshet's rulings became apparent,

perhaps as late as the geonic period. There may, conversely,
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be an indication here that this was a geonic decision which

the geonim imposed upon the people.

F. Kk'lalim Related to Abaye and Rava

Abaye and Rava were fourth generation Babylonian amoraim.
The mention of them in Mavo Ha-Talmud is:
,rr'm [eRY VAN tfeIADD naﬁn I?I;M' P kAP
The first and the last which dispute - the

halakhah is according to the last, from Abaye and
Rav onward.

This k'lal uses Abaye and Rava as an illustration of

the order of citation. Abaye is always mentioned first, and
Rava last, so the illustration holds.
The halakhah generally follows Rava in their debates,

but there are exceptions, as enumerated in this k'lal:
2 AN 2y [visp PP fora HAK3 DIANID Uaf;

The halakhah follows Abaye in (the cases
indicated by the pnemonic) Y'AL K'Gai.(7)
Kiddushin 52a, Baba lezia 22b

This statement is anonymous. e can argue that the
peculiar choice of six cases, unrelated to each other, as
those in which Abaye's opinion is followed, indicates the
influence of sociology on the development of halakhah.
Abaye was fond of saying, "Go outside and see what the
people say," and this seems to be what occurred. Since

it took time to see what the people would, in fact, do,

the k'lal as stated is probably post-amoraic.



32

G. K'lalim Related to Rav Aha and Ravina

aaf knrr fyra3 fy\aﬁ?f kﬂfr fe)'a21 rndmrum. a2 aﬁa 9 INS fn
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In the whole Torah Rav Aha is stricter and Ravina
is more lenient, and the halakhah follows Ravina in
his lenient opinions; except for three cases where
Rav Aha is more lenient and Ravina stricter, and (in
those cases) the halakhah follows Rav Aha's lenient
opinion.

Pesahim 74b

Rav Aha spans the sixth and seventh gensration of
Babylonian amoraim, and Ravina is part of the seventh
generation. The k'lal about them is anonymous. Generally,
those k'lalim which we have found attributed to a specific
rabbi, have shown a time span of two to four generations
between a particular teacher and the k'lal about him.
According to Sherira Gaon, Ravina and R. Ashi "concluded
the teaching" of the Talmud. Ravina's death is generally
considered the end of the amoraic period. Therefore, it
would be difficult to show that a k'lal about him was
amoraic. [further, we have seen that those k'lalim which
enumerate specific exceptions generally take longer than
straightforward k'lalim.

This k'lal is obviously late, and most likely saboraic
or even geonic. It is stated anonymously. We may postu-
late that other anonymous k'lalim may also be late. There
is no conclusive proof to this effect, but there is a good

possibility that anonymity is a late characteristic of

k'lalim about amoraim.
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CHAPTER IIT

MISCELLANEGUS K'LALIM AND K'LATEI MISHNAH

The k'lalim described in this chapter are regulations

about the determination of the "final" halakhah when con-

fronted by various phenomena in the Mishnah.

A. Individual Opinion Versus Majority Opinion

The statement p'a%2 asle P 'R IIN! gppears numerous
times throughout the Talmud. The first mention of a
standard sclution when one individual is in conflict with

the majority appears in the Mishnah, Eduyot 1.5-6.
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5) And why do they record the opinion of the
individual against that of the majority, whereas
the halakhah may be only according to the opinion
of the majority? That if a court approves the
opinion of the individual it may rely upon him,
since a court cannot annul the opinion of another
court unless it exceeds it both in wisdom and in
number; if it exceeded it in wisdom but not in
number, or in number but not in wisdom, it cannot
annul its opinion; but only if it exceeds it both
in wisdom and in number.

6) R. Judah said: If so, why do they record
the opinion of the individual against that of the



majority when it does not prevail? That if one
shall say, 'I have received such a tradition,'’
another may answer, 'You heard it only as the
opinion of such-a-one.'

The kishnah here offers two reasons why the individual

opinion is recorded at all. The first is for the benefit
of the bet din, and the second, offered by R. Judah, is in
order to identify the opinion as an individual opinion when,
at a later date, it is put forward as an halakhic alterna-
tive to the "accepted” halakhah. But even here, in this
earliest mention of the k'lal (although not in the precise

form it was eventually to take), it is assumed as something

already understood and accepted that majority rules. The
only question is whether the individual opinion should be
mentioned when it differs from the majority.

In the Talmud this regulation is cited often and
almost automatically. We even have a passage which shows
. Akiba attributing the k'lal to R. Gamaliel.l The
statement P17 aolo p'ady 3'n! ig found in various con-
texts,? often preceded by the word " feGre2" ("is it not
obvious..."). Sometimes, as in the case of R. Akiba and
R. Gamaliel, the k'lal is stated by an identifiable author-
ity but the bulk of the citations are anonymous.

The k'lal seems to be used in two specific ways. The
first is to solve the problem at hand - to aid in deter-
mining the halakhah by bringing in proof that the law
follows the majority opinion. The second has the k'lal
stated as the general rule, only to point out that the case

under discussion is an exception to the rule.3

34
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It is notable that such a seemingly basic rule of
halakhic decision-making can be so easily ignored. The
first exception we encountered was the k'lal which stated
that the halakhah followed Rabbi, even in disputes with more
than one colleague (see above, Chapter I, E). In the
exceptions noted in these latter cases (see note 3), the
k'lal of majority rule is mentioned primarily to show that
it is not operative in the particular case.

An important question prompted by this regulation is
what constitutes the p'd7, the majority? We have no
indication from the texts as to the specific, technical
meaning of the term. we may be able to assume from the
Mishnaic passage that "aad refers to a majority voting
in the Sanhedrin. was this the original intention? Did
the term evolve in its meaning so that by the time it is
used by amoraim, it has a different significance? It is
possible that p'A77 34’ referred to any individual whose
view opposed any group of two or more who disagreed with
him. "Majority" could also refer to the populace, suggesting
that what the majority of people did became normative
halakhah, despite the opposition of either individual

rabbis or the minority of the population.

B. Lenient Versus Strict Opinions

As we saw from the Bet Hillel - Bet Shammai contro-
versy (see Chapter I, A), the Rabbis recognized that either

a lenient or a strict stance could be adopted on a given
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issue, and that individual rabbis or schools of thought
might be lenient in some areas and strict in others. Regu-
lations developed regarding where the halakhah followed
lenient or strict opinions, and which rabbis' opinions
were to be followed under which circumstances.
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Rabbah b. Bar Hana stated in the name of R. Johanan:
Wherever you come across a law about which an individual
authority is lenient and the majority is strict, the
halakhah is in agreement with the majority which is
strict, except in this case where the halakhah is in
agreement with R. Akiba, though he is lenient and the
sages are strict. This is because of Samuel's rule:

The halakhah is in agreement with the lenient authority
in the case of mourning regulations.
Erubin 46a, Moed Katan 20a

This k'lal is really an extension of that regarding
individual and majority opinions. The added variable of
lenient or strict stance does not affect the result that
the majority rules. The exception made for k. Akiva is a

result of Samuel's k'lal favoring leniency regarding

mourners.

The statements regarding Rav (as seen above in
Chapter II, A) indicate his authority in the area of
ritual law.

,l.b {tﬁ-’\r’-a 110eR pIS (yoﬁ\ |I'm--,n e ley1® R7 Fu-
133 93 ) .u:nln;.

Rav Huna said to them ... We have a fixed
position that the halakhah follows Rav in religious
laws, whether (his opinion is) lenient or strict.

Niddah 24b
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Wwhat concerns us here is that the way the Rabbis indicated
complete authority was to emphasize that his decisions
were accepted, whether lenient or strict.

The statement (see above, Chapter II, G) which tells
us about Rav Aha and Ravina, indicates that generally
Rav Aha is stricter and Ravina more lenient, and that the
halakhah follows Ravina in his lenient opinions. However,
this limitation is further qualified by the exception: that
in three cases Rav Aha is more lenient, and the halakhah
follows him. This seems to indicate that the basis upon
which the halakhah was decided was not the authority of the
individuals, but the leniency of their opinions. Cne could
summarize that k'lal as: In disputes between Rav Aha and
Ravina, the halakhah follows the more lenient of the two
on any given question. In fact, in Yad Malachi the k'lal
is stated: rjwla 11932 o:fr; fe)'d71 knte 2

The fact that k'lalim could develop to determine under
which circumstances the stricter or more lenient stance
should be followed, points to a fairly open legal system.
It also may indicate a sub-structure of halakhic procedure.
R. Johanan, who is responsible for extending the individual

versus majority k'lal into this sphere, may have known

something about the inner structure of the Mishnah which
we cannot see from this distance. why was it necessary to
augment the understood concept of majority rule with this
additional issue? Was he countering a natural human

tendency to choose the more lenient when two positions are
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presented? Or was he trying to strengthen the position of
the majority, perhaps against influential individuals?

This is all in the realm of conjecture, but that is all we
have to go on, since no explanation is offered in the text

itself.

C. Undisputed Opinions and Conflict of Opinion in a Single
Halakhic Question

from the following k'lalim we learn that there is

significance in the order in which opinions appear in the
Mishnah. The validity of a statement in determining the
halakhah depends upon whether it precedes or follows

another specified statement or argument.
.pJ\O.) D.in‘) pJ\O -r.:: ‘)nkljrlﬂ'ld ."Jm' ] e A kap 21 wisd
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k. Papa or, some say, R. Johanan stated: When
a disputed ruling is followed by an undisputed one,
the halakhah is in agreement with the undisputed
ruling; when, however, an undisputed ruling is
followed by a dispute, the halakhah is not in
agreement with the undisputed ruling.
Yebamot 42b
Several questions are raised by this statement. First,
what is meant by "followed by" ( 02 anie)? Does it refer
to something following immediately in the text of the
Mishnah? The wording is not at all specific.
Secondly, and more important, why should this order
make a difference and affect the halakhah? What inner
design was there to the Mishnah that included what looks,

from the outside, like an arbitrary designation?
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A discussion in Baba Kama 102a and in Avodah Zarah6b
raises some of these questions. The discussion can be
summarized as follows:

R. Joseph was listening to Rav Huna. Huna stated that
in one case the halakhah is according to R. Joshua b. Karha,
and in another case the halakhah is according to R. Judah.
R. Joseph turned away and remarked that he understood the
necessity of mentioning that the halakhah was in accordance
with R. Joshua because of the principle: aof; p'oIl 3in!

p'A73, and this showed that the halakhah followed the
individual. Bul why the statement about R. Judah? Isn't
this a case of: RA0D D2 n" ) PO ?a mm_,?;rnﬂ 2

At this point in the argument, the anonymous gemara
continues znd points out that the _,p:fhn under considera-
tion is in Baba Kama, and the pA0 is in Baba Megzia. Rav
Huna's statement is necessary because one might think that

q}bﬂf'vao ’u¢ - the Mishnah has no order, and therefore

this is an undisputed opinion followed by a dispute.

R. Joseph would say that there is order to the Mishnah,
so this is a A rnnl po apkl ppe . R. Huna would reply that
one would not say there is no order to the Mishnah within

one tractate, but would say it about two tractates. R. Joseph
would then counter that all of Nezikin is considered one
tractate. The matter is finally solved with the statement

of a fixed law.

Several important issues arise here. First of all,

it should be noted that R. Joseph (third generation
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Babylonian) and R. Huna (second generation Babylonian) are
actually involved in the discussion, only in the first part
of the story. The gemara continues anonymously, and cites
what the writer thinks Huna and Joseph would have said if
they had in fact argued this point. Note also that even
at the beginning, Joseph does not disagree with Huna in a
substantive way. He merely disapproves of Huna's manner
of presenting the decision about R. Judah, which he thinks
should be stated more clearly, perhaps with an appropriate
k'lal to back it up.

We do not know from this passage upon what R. Huna
bases his decision - he may be arguing the point with rela-
tion to the pp0 -r; )nmJ.rcrnd issue, or he may not be con-
cerned with that whole debate at all. It may be that in
stating that the halakhah follows R. Judah, he is repeating
a tradition which was handed down to him, which is unrelated
to the k'lalim discussed by R. Joseph. The [cANp0, the
anonymous narrator/editor who continues the debate, ties
this decision in with the question of order in the Mishnah,
but we have no evidence that Huna himself would have made
that connection in this context.

This leads us to the question of "order to the Mishnah."
Obviously if one accepts a regulation like To 10*'.)TIILN

PLOS '°°r5 PA0 |, one assumes that the Mishnah is an
orderly document, laid out intentionally according to some
design. R. Johanan seems to be the earliest one to state

this k'lal. we do not know if he originated the idea, or



transmitted something he learned. We know that R. Johanan
had some contact with Rabbi (Judah ha-Nasi).5 and in his
k'lalim he may be an inside source, telling us something
about the Mishnah which he learned from the compiler of
the Mishnah. On the other hand, R. Johanan may have had
other reasons for developing his k'lalim, and because of
his authority, they were repeated and became normative.
We have a text that shows us R. Abahu (third genera-
tion Palestinian amora), leaning on the shoulder of his
disciple R. Nahum (fourth generation Palestinian amora),
engaging in what looks like a quiz on k'lalei ha-mishna.
jrgﬁm ‘ra kI pAC L p A0S 53/; Y;rc 2 eN pA® r.a mn:}?:ﬁw
AT IAR J?rfmut r_;\_-})wa NAD . PAQD ﬂﬁ(;’ I'tz ch ¢ kA
F!t ?-lt.ﬂ A28 lew p01 ’uwua_}?:ﬂw. PAOS -aaf;. " e ? ‘el
AN MARI- ? 'f“}” k'n " alkjL K ar ta1
"What (is the halakhah where) a dispute is
followed by an undisputed statement?" The other
replied: the halakhah is in agreement with the
undisputed statement. "What (is the halakhah when)
an undisputed statement is followed by a dispute?"
The other replied: the halakhah is not in agreement
with the undisputed statement. "What if the
undisputed statement occurs in a Mishnah and the
dispute in a Beraita?" The other replied: the
halakhah is in agreement with the undisputed
statement. "What if the dispute is in the Mishnah
and the undisputed statement in the Beraita?" The

other replied: If Rabbi has not taught it, whence
would R. Hiyya know it!

Yebamot 42b
This passage is quite significant. First, it shows
us that by the third and fourth generations, these k'lalim
were already standard, to the point where they could be

reviewed in this manner. Second, it gives a clear contrast

between the legal authority of a mishnaic statement and a
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beraita. There is an emphasis on the higher authority of
the Mishnah over the beraita, and the Mishnah is seen here
as a code.

More specifically, there is evidence of a conflict of
authority between Judah ha-Nasi (Mishnah) and R. Hiyya
(beraita). R. Hiyya was a tanna in Erez Israel in the
transition period between tannaim and amoraim. He was said
to be Rabbi's best student, and is credited as the author of
the beraitot which constitute the Tosefta. The passage in

Yebamot6

asks how R. Hiyya could know a ruling if Rabbi
did not teach it, thereby stressing the teacher-pupil
relationship, and stressing R. Hiyya's dependence on Rabbi
for halakhic authority. This functions to further the
codificaticn of the Mishnah, with the Tosefta relegated

to a level of comment, but not ruling.



CHAPTER IV

K'LALIN NOT FOUND IN THE TALMUD

Of the k'lalim listed in Mavo Ha-Talmud attributed to

Samuel ha-Nagid, most have footnote references in 199
1

A" 15§® © which indicate their source in the Talmud.
Those k'lalim which do not have source references, are not
found in the Talmud, at least not explicitly stated. Some
relate to tannaim and some to amoraim. In some cases we
have references to post-talmudic works as the source of a
k'lal. But .nany of the k'lalim which are mentioned here,
and listed in Yad Malachi and/or Seder Tannaim ve-Amoraim,
have no reference whatsoever. OUne can only speculate that
those k'lalim are either the result of a tradition which
was not recorded in documents which we have, or that at
some point the k'lalim were fabricated by someone who
noticed a particular trend in the texts or in popular be-
havior, or by someone who wanted to and could influence
popular behavior in a particular direction. Again, this
is conjecture, but it is all we have to go on.

In this chapter I will discuss those k'lalim in Mavo
Ha-Talmud which are not substantiated by direct talmudic

sources.
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A. K'lalim Related to Rabbi Judah ha-Nasi
.ﬁufn; ,a Ilulb 93 ‘a.aﬁﬁ fmﬁq Ia ’mw 1 19)

(In a dispute between) Rabbi and R. Simeon b.
Gamaliel, the halakhah is according to R. Simeon b.
Gamaliel.

Simeon b. Gamaliel (II) was the father of Judah ha-Nasi,
and was head of the Academy. That the halakhah should
follow the father over the son is not surprising, but it
is not stated in the Talmud. Seder Tannaim ve-Amoraim

also states the k'lal, but gives no background information.?

Yad Malachi3 provides a k'lal which includes this one:

« JAIND aaﬁ! J1e I'Ale pIpa s |*2'RNN ifi ;niana 32 w0f0

The halakhah is according to Rabbi in a dispute
with a colleague but not with (several) colleagues,
but against his father, the halakhah is not according
to him.

The reference there says that the source of this k'lal

is geonic. Why is it that some k'lalim about Judah ha-Nasi
already appear in the generation following him, but others
do not seem to be "solved" until the time of the geonim?
There is nc clear answer. It may be that this particular
k'lal seemed so obvious, since it involved father and son,
that no one bothered to articulate it. Or perhaps it was
not a problem to the amoraim which demanded a k'lal-type
decision in the talmudic period. Or perhaps the talmudic
authorities chose not to decide such disputes. It also
may be that up until the geonic period, there was no clear
indication of whether Rabbi or R. Simeon b. Gamaliel had

won the popular support in such disputes. My impression
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is that the last possibility is the most plausible. The
amoraim were obviously concerned about k'lalim regarding
Judah ha-Nasi, so that if they avoided making a decision,
it was most likely because they were unable to do so.

L FADD aaﬁn AN M a0 L A9 -:n:arb AR "

(In a dispute between) Rabbi and R. Judah, the
halakhah is accordirg to Rabbi. (In a dispute between)
Rabbi and R. Meir, the halakhah is according to Rabbi.

Although these are separate k'lalim, they can be
considered together because they pose the same problem.
R. Judah and R. Meir are sages who precede Judah ha-Nasi
by a generation. We know that R. Judah was one of Rabbi's

teachers. The closest thing to a source for this is a

passage in the Palestinian Talmudu as follows:

.“.‘}Jl' Ml 1392 aoE) 1A W) :ljm' "7 pta ki'n 'k
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R. Hiyya said in the name of R. Johanan:
(In a dispute between) Rabbi and a colleague, the
halakhah is according to Rabbi. R. Jonah stated:
(the halakhah is according to) Rabbi even when he
is opposed to R. Eleazar b. R. Simeon.

This does not solve the above problem completely,
because R. Eleazar b. R. Simeon was a colleague and
contemporary of Rabbi. Yad Malachi provides us with
further insight:

1vasaf rw3:aa ..'Imu. noa asrlie 5 3 ot nisnp 135 23k
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If R. Simeon b. Eleazar was considered greater in Torah
than Rabbi, but still the halakhah was according to Rabbi,

it can be argued that the same principle can apply to



individual figures in a preceding generation, i.e., R. Judah
and R. lMeir.

If that is the case, then the following k'lal is easily
derived.

. '222 n;f; 3312 Ha w1t

(In a dispute between) Rabbi and R. Yose b.
R. Judah, the halakhah is according to Rabbi.

If Rabbi has halakhic authority greater than R. Judah,
it stands to reason that he also sipercedes Judah's son.
Also R. Yose b. Judah is a contemporary of Rabbi, so this
k'lal would fall under the general category 1822 OOJ;

IV'ANAN.

The same applies to the beginning of the next k'lal.

I3l PUA INKL |RINI. 10 nalo 1070 58 fkvwer 1 1ay
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(In a dispute between) Rabbi and R. Ishmael
b. R. Yose, the halakhah is according to Rabbi.
But when he speaks in the name of his father, the
halakhah is according to his father.
We can apply the k'lal I12'RADPN 'R Bbﬁ; to R. Ishmael
b. Yose. when considering a conflict of authority between
Rabbi and R. Yose, we must remember that the halakhah
followed R. Yose against all the major figures of his day,
including R. Meir and R. Judah. (See Chapter I, Section D)
. AN aaﬁs -:J'rﬁs ] }nﬂlt 21 '™

(In a dispute between) Rabbi and R. Simeon
b. Eleazar, the halakhah is according to Rabbi.

There is a footnote in Mavo Ha-Talmud which corrects
this k'lal to read "R. Eleazar b. Simeon." In either case,

the k'lal is included in the rule: M'ARMN '3 %JI; .

L6
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B. K'lalim Related to Other Tannaim

- PMND aJE'! )?rﬁw kﬁo 287 ,Altm&‘o o)LL pt’w[)

The halakhah is according to R. Simeon b.

Eleazar in any case where he taught and no one
opposed him.

We have no explanation of this k'lal, but it is also

found in Seder Tannaim v’e-Amoraim.6

- 1TAR aaﬁ) apv ,a q.w’ft 91 %N

(In a dispute between) R. Meir anu R. Eliezer

b. Jacob, the halakhah is according to R. Eliezer
b. Jacob.

R. Meir and R. Eliezer b. Jacob were contemporaries,
and both students of R. Akiva. I can find no reference

to this k'lal other than Mavo Ha-Talmud, nor any reason to

substantiate or dispute it.

Yemr <).‘J£‘J Yeint iy U‘l'ﬁc "y

(In a dispute between) R. Eliezer and R.Joshua,
the halakhah is according to R. Joshua. (7)

141'5: P 'a'NLJ aa& rld D aofs‘a )’,‘.Lz 1 -u-rrfc'.!
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(In a dispute between) R. Eliezer and R. Gamaliel,
the halakhah is according to R. Gamaliel. The
halakhah is never according to the students of
R. Eliezer except for eight halakhot.
Both of these k'lalim concern R. Eliezer b. Hyrcanus,
and his authority relative to R. Joshua b. Hananiah and
R. Gamaliel II. (See Chapter I, section B for a discussion
of these three and their conflicts.) That the halakhah
does not follow R. Eliezer is not surprising, since he was

excommunicated and his rulings not accepted.8 That it

follows his students in eight halakhot is slightly more



significant, especially considering the post-talumudic
nature of the k'lal. After many generations the sociolo-
gical reality showed that generally R. Eliezer's students
were not followed, but in eight particular cases, their

rulings were followed by a majority of the people, hence,

this k'lal.

C. K'lalim Related to Amoraim

Most of the k'lalim regarding amoraim are found some-
where in the Talmud, either attributed to a later amora or
cited anonymously. These are the exceptions listed in
Mavo Ha-Talmud.

. DV pIW naﬁ) DAY IR N

(In a uispute between) Rav Judah and Rabbah,
the halakhah is according to Rav Judah.

Rav Judah was a second generation Babylonian amora,
and Rabbah was part of the third generation. We know that
in disputes with his contemporaries (particularly Rav
Joseph - see above, Chapter II, Section D.), Rabbah had
authority. But Rabbah was a student of Rav Judah, which
could be the basis for this k'lal. Elsewhere we see a
general k'lal: AN pIpNS ‘-'PN{}.'J nora ,-u pIpN 32 .
of which this could be an application.
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The halakhah is according to Mar b. R. Ashi when
he is not in conflict with his teacher.

9

Seder Tannaim ve-Amoraim” reads:

"AVINY r:ﬁm WO lr.am_& 'ﬁo.a e 29 A INS {g)\oj;f
" a e apNT
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In the whole Talmud, the halakhah is according
to ar b. . Ashi except for two cases.

Mar b. X. Ashi was a seventh generation Babylonian
amora. It is not at all surprising that a k'lal related
to him is fournd in geonic sources (see below). The other
k'lal related to someone so late is that about Rav Aha
and Ravina (see Chapter II, Section G), and that, though
stated in the Talmud, is anonymous.

We have two comments in Tosafot about this g;lg;.lo
both in relation to " 2 ¥iIaL rabd,“ one of the k'lalim
which Seder Tannaim ve-Amoraim counts as an exception to
Mar b. R. Ashi's authority. Rabbenu Gershom attributes
to Hai Gaon the statement that in this case the halakhah

follows Mar b. R. Ashi. Further down in the same passage

in Tosafot, Rabbenu Isaac cites the k'lal in Halakhot

L9

Gedolot and Seder Tannaim ve-Amoraim, saying that the halakhah

follows Mar b. R. Ashi in all cases but two (as above).
If we compare the k'lalim, we see that the k'lal as
stated in Mavo Ha-Talmud is less specific, and therefore

attributes more authority to Mar b. R. Ashi than does the

k'lal in Seder Tannaim ve-Amoraim, and seems to follow the

opinion of Hai Gaon.

Hai Gaon was the last of the geonim (e. 1010), and
was an associate of the author of Mavo Ha-Talmud (or his
son-in-law, if we would accept the theory that this work
was written by Samuel bar Hofri). His comment is notable
because it shows a change in the halakhah from the eighth

and ninth centuries (Halakhot Gedolot and Seder Tannaim
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ve-Amoraim), to the early eleventh century. His opinion
undoubtedly inTfluenced the more liberal wording in Mavo
Ha-Talmud which left open the possibility that " = 7/”¢ f3°U“
was also decided according to Mar b. R. Ashi.

The implications here are quite important. First,
this shows that some k'lalim about amoraim were not final
until even the late geonic period. Second, and more signi-
ficant, is that we see a development of the halakhah. As
there is change in historical setting and in the authori-
ties, there is also change in the way they perceive the

halakhah and define it for themselves and future generations.
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CONCLUSION

In this study we have seen the development of several
trends regarding x'lalei ha-p'sak. We have discussed the
contradictory uses of the bat kol as a proposed source of
halakhic authority, and the implications of its uve in each
case.

R. Johanan has emerged as an important formulator of
k'lalim about the tannaitic period. We have suggested that
his experience as a pupil of Judah ha-Nasi and of his circle
gave him insight into the procedures in the School of Rabbi
and the formulation of the MNishnah.

A general trend which emerged showed three or more
generations between a teacher and a k'lal about him. Those
cases where the time span was shorter, were clearly in
reference to an overwhelmingly influential scholar (e.g.
Judah ha-Nasi), whose authority was quite obvious. We
have postulated throughout this study that the several
generations that were allowed to pass indicate that the
Aabtis were waiting and watching for something. We pro-

pocse ket they were watching to see k=t The community wes
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teacher and his opinions within the academy itself, and
waited for those trends to emerge.

We found a high degree of anonymity in k'lalim about
amoraim. Assuming that passage of generations was standard
in the formulation of k'lalim, we have proposed that some
of these k'lalim are saboraic or geonic. Using k'lalim
about late amoraim as a model, we postulated that anonymity
may be an indication of late formulation of a g;;g;.l

If this analysis is correct, then the nature of
k'lalei ha-p'sak and of "authoritative halakhah," is really
a sociological, political, and historical issue. The
k'lalim are descriptive rather than prescriptive, and should
be viewed as conditional, temporal decisions, rather than

decisions to bind all generations.
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NOTES

INTRODUCTION

Seder Tannaim ve-Amoraim is a late Geonic work. The
author is unknown. According to Azaria de Rossi, it
was written in the year 887. It was used by the author
of Mavo Ha-Talmud in preparing his list of k'lalim.

Yad Malachi is a work published in Leghorn in 1767.

The author was Malachi ben Jacob ha-Kohen, an Italian
scholar who died between 1785 and 1790. Yad Malachi
“"deals with the methodology of the Talmud and the
codifiers. Part 1 contains principles of the Talmud

in alphabetical order; Part 2, principles of the
codifiers in chronological order; and Part 3, principles
of various lawe in alphabetical order." ("Malachi ben
Jacgb h?-Kohen" in the Encyclopedia Judaica, Volume 11
p. 817.

Ha-GRI"B is an acronym for Ha-Gaon Rabbi Judah Bachrach
(1775-1846), a Lithuanian rabbi and author. He wrote
glosses to the Talmud, to Maimonides' Mishneh Torah,
and other works.

CHAPTER 1

Parallel texts can be found in Rosh Hashanah 14b,
Hullin 43b, Tosefta Sukkah 2, Tosefta Yebamot 1:13,
Tosefta Eduyot 2:3, T. J. Sukkah 2:8, T.J. Yebamot 1:6.

Baba Mezia 59b.

Another reference to the bat kol is in Berakhot 51b-52a,
where both views of the bat kol (as authoritative and
not) are cited in an argument related to Bet Shammai
and Bet Hillel.

See section I-A. Reference is to Erubin 13b and
T. J. Berakhot 1:7, 3b.

Baba Mezia 59b.

Ibid.

The reference to "R. Simeon b. Gamaliel" in Erubin is
in error. The parallel passage in Tosefta Ta'anit 2:5

reads:" . ..Se'fap 22 R LACR antel " - "After the
death of Rabban Gamaliel..."
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Berakhot 27b.

Baba lMegzia 59b.

Sanhedrin 14a.

T. J.Hagiga 3:1, 78c.

Horayot 13b - 14a.

Sanhedrin 20a.

Kiddushin 52b; Nazir 49b.

Menahot 104a,

Horayot 13b, Tosefta Berakhot 5:2.

The three excluded cases are found in the followi
sources: surety - Baba Batra 173a; Sidon - Gitin 78a;

latter proof - Sanhedrin 3la.

Gitin 59a.

CHAPTER II

Hullin 137b.
Bezah 4a.

See Chapter I, section C for their debate about
R. Akiva and R. Tarfon.

The three cases in which the halakhah follows Rav

Joseph are:

230 - When one of the heirs has a field adjoining the
field that is to be divided (See Baba Batra 12b).

}U! - So long as they are dealing with the same subject
(See case discussed in Baba Batra 114b).

93PN - The case where the testator expressed the wish
that his estate be divided between his wife and
his son. The widow, according to R. Joseph, is
entitled to half the estate (See Baba Batra 143a).

The statement is also found in Baba Mezia 110a and
Kiddushin 59b.

ko> ff>, Section AOp -
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The pnemonic ,o"“" f" ¥' stands for:

(.'aa N 3) €3na A¥3N 1A L)
(.85 |32)0) Sogj o wronk pars 3y
}flc ,*m'mj pfiten aniTa o

(-te) 'mar) akinf 1N0A kh peis
(.Lf ['6¢) KkCga ly«-al usg
6}.) '-ﬂn_}?))ﬁ‘a'wf{ s:»a o"'l'a-‘:r/uf'.y Yam Wi ﬂ

CHAPTER III

The context shows Akiba taking a controversial action
and Gamaliel asking him if he must always involve
himself in controversy. Akiba answers:

1’ UJ\anf |3 priwne r'a'am |2 INite opkl 8°Fle 1)'a7 fe
.43 _Mara- 'R safo P'A FIn!

He said to him: Master, although you say
this way and your colleagues say the other
way, you have taught us, master, that where
an individual joins issue with the majority,
the halakhah is determined by the majority.

Berakhot 37a

The statement p'd2 ao{-; p'a2) 3a'n' is found in the
following places in the Babylonian Talmud: Berakhot 9a,
37a; Shabbat 60b, 130b; Yoma 36b; Begzahlla; Yebamot 40a,
L6b, 47a; Ketubot 21a; Baba Kama 102a; Avodah Zarah 7a;
Bekhorot 37a; Niddah 30b, 48a.

See this mode of argument suggested and rejected in
Begzah 1la; and used in Baba Kama 102a and Avodah
Zarah 7a which are parallel texts.

Yad kalachi, (ARE) S } toius*

Hullin 137b.

The phrase: 19 YN kDY kgL (ef Ry
appears elsewhere in Erubin 92a and Niddah 62b.
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CHAPTER IV

D119 D pI0ED is the small section of notes below
Mavo Ha-Talmud which gives Talmudic references for the
k'lalim listed. ' '29 is an acronym for Ha-Gaon
Rabbi Judah Bachrach Taaa 291 a0 F“é° (1775-1846).

Kahana edition, p. 16 (section 22, IV).

(enD 'fra. section nfa. t‘f
The gaonic reference is found in the Y2, in Gitin.

T. J. Demai 2, 224.

[£DD -STS, section ni?
Kahana edition, p. 16 (section 22, II).
This k'lal is also found in Yad Malachi #hopA, and in
Seder Tannaim ve-Amoraim, Kahana p. 17,(section 23, V).
Baba Mezia 59b.

Kahana edition, p. 23 (section 38, III).

Tosafot Shavuot 42a

arpid kj\’r‘“ r,glrn pea 2 ral’ .IJQ;‘ INJ BAT e3P INTED ‘e 20 12 'lﬁﬂ
R Y] }al aﬁea N PIed} an: PRIAR P31 nﬂ.ﬂ.r.wa e 33 33 A3 Ir“ﬂrl
"‘I"‘" "

t-.').-.‘l P; fepra1k3 g defIon kﬁ Ju'Jm%? NAILAR DIAN PnJ- yan
AT ?awn » e a-“:a 'Lic 3733 W3 IAII'DI plkUAKl priys 2303

< e A Bkt

gNer A ATIAL 23N 13 07 LD ?.:m AN u):;raz ?oa W) pty
-,m,-rq '.q-tn AN 'y (,m AT ‘fa) D‘?dﬂ AP ??aa e ’Pf '”a

crn kd3 P A

CONCLUSION

David ha-Livni, Mekorot u-Mesorot - Seder Moed, p 10-12.
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