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I NTRODUCTION 

The Talmud records the debates and rulings of the 

rlabbis. Often, as is expected in debates , there were 

conflicts of opinion, and the halakhah had to be decided 

according to one of the opinions presented . This could 

have been done on a case-by-case basis, or some sort of 

standard mechanism could have been developed for solving 

these conflicts . In fact , both of those things happened. 

~any decisions obviously reflect the particulars of the 

case rather than the authority of the discussants . How­

ever, individual authority was significant enough a 

determining factor to prompt the development of rules for 

deciding halakhah based on who stated the opinion . These 

k'lalei ha-p'sak ( p• ~o ,[{:,) are regulations governing 

halakhic decision-making in disputes between talmudic 

authorities. 

~any of these k'lalim appear in the Talmud; some-

times attributed to an individual, and sometimes cited 

anonymously . The simplest form they take is: :J'f~ 11 

'Jlr~ .,., :>~k 'J'/4 ·,, - "(In a dispute between) R. X and 

~ . Y, the halakhah is according to R. X. •• Later col-

lections of k'lalim include those which appear verbatim 

in the Talmud, those which paraphrase talmudic statements, 

and those which are based on post-Talmudic sources 
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reflecting regulations not necessarily indicated in the 

Talmud. 

An early collection of k'lalei ha-p'sak is found in 

Nlavo ha-Talmud ( ?,1/t Jj:i l•liaN ) , which is attributed to 

Samuel Ha-Nagid (993 - 1055 or 1056), a scholar and 

statesman who reached high rank in Muslim Spain. This 

work is the major source of k ' lalim used in this study. 

Other collections are Seder Tannaim ve-Amoraim1 and Yad 

!'(..a.J.achi. 2 

The purpose of this study is to examine the k'lalim, 

try to determine when they were formulated and by whom, 

and approach the question of how these particular for­

mulae came into being. Since these regulations influ­

enced later formulations of codes, including Wiaimonides ' 

code and the Shulkhan Arukh, they have a significance 

beyond being a simple compilation of rules. If their 

history can be uncovered, we may have a key to the pro­

cess by which halakhah becomes binding on the Jewish 

community. 

rhe methods involved in this study were fairly 

straightforward. I began with the kizur k'lalei ha- Talmud 

within Mavo Ha-Talmud, and attempted to find the k ' lalim 

listed there in the Talmud. ( Lnless otherwise specified, 

"Talmud" refers to the Babylonian Talmud .) Helpful in 

this initial process were the glosses entitled Hagahot 

ha-GRI"B,3 which indicated the Talmudic source in most 

cases. Once the source was known , I endeavored to 
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determine whether, in original context, the statement was 

intended as a k'lal, or whether it was a particular de­

cision about a particular case with no further implications . 

I then sought specific authorship or attribution for each 

k'lal, or to determine conclusively that the k'lal was 

stated anonymously. 

Those k'lalim not specifically stated in the Talmud 

gave rise to a series of questions about their origins. 

It is my attempt in this study to find where these k'lalim 

came from and who was responsible for them . More generally, 

I attempted to develop a theory of how k'lalim came to be 

k'lalim . 
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CHAPTER I 

K'LALIM RELATED TO TANNAITIC MATERIAI. 

A. K'lalim Related to Bet Hillel and Bet Shammai 

The controversy between Hillel and s,ammai , and later 

between Bet Hillel and Bet Shammai , extends over a long 

period of time and undergoes a developmental process. As 

we will see below , there seems to be an initial period of 

flexibility about the enforcement of the preferred 

halakhaht which probably reflects the diversity of 

popular practice and the resultant inability of any court 

to enforce a monolithic code. We can see how this changes , 

to the point where a strict ordinance is declared by the 

bat kol. The fol l owing two passages describe this move­

ment from the more flexible to the more rigid . 

·,~~., jJttr[~J,10, ,ff:,../',i:, :\:Jr;, pr;"lr: "-'JA"t)' 

' ' '""" ,11,,. :,") ,f,f'"' t •~ ,f,/fil .~ t,•- :,•~ , ,.11.> .nerr-,•~ 

t, • .ll,) 'I, ,,Cc . {:. ;.r:,,r 1C~ l'"i) f.o.,,• ,,111, ~.):),,;;_ OH-> 1 711/fllll l'.J 

f(,1(,j,1(1, :lc, 1tp tc•I/ /&,-;) • J':) '"t,.1/flJI ,,~•t;, OH~J '/~l'~ •?jlt,:)/r1 •h,~ 
,, .. ,,..., -1~ :"''i' 1<! ·: ;)t 1T (;> I');)~,) _JVflYf.,3 ,,<:> .j-'lllll< ""' 't>"o}~ 11:,/; 

:, r~,.,-,"r- . r,;, }'iJ ,ri~r-,1&~, r,,,.J'.l 
We learn (in a beraita): the halakhah is 

always according to Bet Hillel, but one who wishes 
to act in accordance with the opinion of Bet Shammai 
may do so. (And one who wishes to act) in accor­
dance with the opinions of Bet Hill el may do so . 
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(He who follows) the lenient opinions of Bet Shammai 
and the lenient opinions of Bet Hillel is wicked. 
(He who follows) the strict opinions of Bet Shammai 
and the strict opinions of Bet Hillel , is character­
ized by the verse: "the fool walketh in darkness" 
(Eccles. 2:14). Rather, one should follow Bet 
Shammai in their lenient and strict rulings, or 
Bet Hillel in their lenient and strict rulings. 
But is this not self-contradictory? (First) you 
said "the halakhah is always according to Bet 
Hillel," and then you said , "one who wishes to act 
in accordance with the opinions of Bet Shammai may 
do so. " There is no contradiction. This applied 
before the bat kol, and this applied a£ter the bat 
kol. Erubin 6b1 

This beraita reflects a lack of order and central 

authority in the community. Since there were obviously 

those who chose to follow Bet Shammai regardless of the 

statement of the halakhah , the speaker was careful to in­

clude their rights as legitimate. The· scolding of those 

who followed only lenient opinions points out that there 

were in fact those who did so; otherwise there would be no 

need to scold them. The same applies to those who fol­

lowed only strict opinions. The beraita ends and the 

gemara picks up with "'tJ f & ~'l f&':l • This is obviously 

a later addition, since it attempts to reconcile this 

flexible approach with the later restrictions. Once there 

is a decision with sufficient authority to be enforced, 

there is no longer the option to follow Bet Shammai. 

-:,Jf,.., 1" 11111' ,(f'.i · ... ,.>, t•~ 'f{,,J P:J'• ,k: k,,u, ,111• lc.>I• ,•t'-

p, ;,f,, .,.,,. ,[i., ,(,& ; .. .,""' fp .111 .. ,.J, -.!)f.11'/I:, c,.:,/;, "''"'' ,ff,., !)'JI'"~ 

1:,J ;,>J ;J~JJ, p"f\ p ,:,f,. ' 1.):tl ,{,.! ,f,.t, ,nl•" •:,t .0":,J e.>J;I ,~ l''f'l 

e,' ~ .,.>at t''.)i /!J"'' ,,:, /'Jlhl f'"'J f, Ji}" ? /"''"':, f}j(n 'Tl:i,.r C)~., 
:{' J';)P •T- . J" 0 ,111f c. \:, •,~1 /'"'if'"' 1cFic i1 • ~fi 
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R. Abba said in the name of Samuel: For three 
years Bet Shammai and Bet Hillel conflicted. These 
said "the halakhah is according to us," and the 
others said, "the halakhah is according to us." 
A bat kol went forth and said , "Both of these are 
thewords of the living God, but the halakhah is 
according to the words of Bet Hillel ." Seeing 
that both of these are the words of the living 
God , by what mer it was the halakhah fixed according 
to them? Because they were easy going and humble , 
and they studied their own words and the words of 
Bet Shammai . Not only that , but they m~ntioned 
Bet Shammai ' s op inions before their own. 

Erubin l)b 

This passage describes the settl ement of the pro­

tracted dispute between Bet Hillel and Bet Shammai. It 

is transmitted here by R. Abba (third generation Palesti­

nian amora) i n the name of Samuel (first generation Baby­

lonian amora). The passage is particularly interesting 

because of what it tells us and what it omits. It tells 

that there was a dispute of long duration: ''three years" 

may not be a precise figure , but may mean "a number of 

years." We are told that the two s i des argued about their 

authority to decide the halakhah. The bat kol then 

settles the argument by acknowledging the legitimacy of 

both sides, but the authority of only Bet Hillel . At 

this point the anonymous gemara continues and poses the 

question of the obvious contradiction in the preceding 

passage. The answers given , regarding Bet Hillel' s 

character traits , seem highly inappropr iate , and do not 

s peak to the depth of the problem. 
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According to T. J. Berakhot 1:7 , 3b , the bat kol 

incident took place at Yavneh , the period of which began 

after the destruction of the Temple in 70 C.E. Since our 

source indicates an extended debate over "a number of 

years, " we can estimate the bat kol decision at c. 90 C.E. 

We can date Bet Hillel and Eet Shammai as beginning with 

the sages Hillel and Shammai, who lived at the end of the 

first century B.C.E. and the beginning of the first century 

C.E. That leaves a time span of approximately seventy 

years (or two- three generations) from the death of Hillel 

(20 C.E . ) to the bat kol decision, and another four gen­

erations until Samuel (first generation Babylonian amora), 

to whom the bat kol story is attributed. And, in fact, 

there is ev .. n more distance, since our source quotes R . Abea 

(third generation Palestinian amora) speaking in the name 

of Samuel, but does not cite Samuel directly. 

All of this leads to the conclusion that although 

the followers of Bet Hillel ultimately won the competi­

tion , it was obviously a long and hard battle, which was 

only won by the leading authorities when the people were 

ready to accept Bet Hillel as normative. We know from 

the beraita above that in the Tannaitic period it was 

impossible to enforce a monolithic authority supporting 

Bet Hillel. Somewhere between that open attitude which 

left the decision to popular moveme~ts (not out of choice 

or sympathy with people ' s rights or anything of the kind , 

but because there was no monolithic authority strong 
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enough to enforce it, as we said above), and the bat kol 

story, we see a developmental process toward more cen­

trality and willingness to submit to an ordinance. 

The bat kol functions in this passage as the arbiter, 

the final judge. What is the bat kol, and why is it used 

here? The usual translation is "Heavenly Voice ," or 

literally "daughter of the voice." The other major 

reference to the bat kol in the Tabrnd is the "oven of 

Akhnai" debate between Rabbi Eliezer and the Sages . 2 In 

that incident, the bat kol is one of several proofs 

brought by R. Eliezer to convince the Sages that the 

halakhah should be according to his judgment. When he 

finally asked for proof from Heaven and "a bat kol cried 

out 'Why de you dispute R. Eliezer since in all cases the 

halakhah agrees with him! ' R. Joshua arose and said: ' It 

is not i n heaven.'" (Deut. J0:12) R. Jer emiah explains 

Joshua 's statement thus: "The Torah has already been 

given from Mount Sinai; we pay no attention to a bat kol, 

because you have long since written in the Torah at Mount 

Sinai, 'After the majority must one incline' (Exod. 23:2)." 

This passage, aside from setting the scene for 

~ . Eliezer's excommunication , demonstrates the independence 

of human reasoning . The bat kol is clearly the voice 

"from Heaven ," as opposed to the case at Yavneh in which 

the bat kol ''went forth," but we are not told from where. 

In R. Eliezer's story the bat kol's decision is rejected 

emphatically, whereas at Yavneh the bat kol determines 
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and confirms the authority of Bet Hillel .3 

It is crucial that in the story of Bet Hillel and 

Bet Shammai , we are not told the origin of the bat kol 

(e .g., "from Heaven , " or the like) . The context merely 

tells of a protracted debate and its settlement. We may 

speculate on the significance of the term "bat kol" here . 

It may indicate a judicial (Bet Din) decision, enforcing 

Bet Hillel ' s authority from the top , or conversely, it 

may indicate a popular acceptance of Bet Hillel, a voice 

heard in the community which was strong enough to neces­

sitate a definitive statement. (There is also the pos ­

sibility that it was , in fact, a voice from heaven, but 

this study is not competent to determine that.) 

The k ' lal as stated in Mavo Ha- Talmud is: 

•)~l.) "r /O'l#Jf'I /?/JU , ,. ,,.,i ~ f,t,N ftn I o".>:> n.,fn n• ~, ... ;l 

, 'f•Nf., ./'':,:, -:,.,/;, e; :>t hl 1 :.1~ ' ? .>~ ,cf, 11 ,S 

(In a dispute between) Bet Shammai and Bet 
Hillel, the halakhah is according to Bet Hillel, 
; xcept for six cases where the Sages said that it 
is according to neither, and three cases where the 
halakhah is according to Bet Shammai . 

There is some problem with this statement. The 

footnote which gives the source of the k'lal , points to 

hlishnah Eduyot , but notes that there are only three cases 

there. Those three cases , however , refer to the sages 

Hillel and Shammai, not Bet Hillel and Bet Shammai. The 

reference for the cases where the halakhah follows Bet 

Shammai is Tosafot to Sukkah Ja, where it states: 
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In Seder Rav Amram, the decision is that in six 
cases the halakhah is according to Bet Shamrnai. 

It seems that the numbers three and six were reversed 

in the references , or Mavo Ha-Talmud had in mind different 

sources than were provided in the footnotes. In any case, 

the citation for the information is Gaonic , and not found 

stated in the Talmud. 

We do know that Bet Hillel's authority was accepted, 

and numerous statements to that effect appear throughout 

the Talmud. The k ' lal was cited regularly, without 

qualifications or exceptions . For example: 

:0..,. ,;.1.J-J- .fr..,.)' . .,:, -;)..)r;, rrn_,.,;;) , ,,._~.,../'·~ 
(In a dispute between) Bet Shammai and Bet 

Hillel, the halakhah is according to Bet Hillel. 
Ketubot 60b. 

B. K'lalim Related to Rabban Gamaliel 

Rabban Gamaliel, or Gamaliel II, was nasi in Yavneh 

from c. 80 to 155 C.E. His major concern was the strength­

ening of the community at Yavneh fol l owing the destruction 

of the Temple, and the unification of t he halakhah. He 

was a descendant of Hillel , and the bat kol "that was 

heard at Yavneh 114 establishing the halakhah according to 

Bet Hillel , may have been an allusion to his activity. 

ln his effort to unify and centralize authority , he was 

involved in several major clashes with other sages , most 

10 



notably R. Joshua b. ijananiah and R. Eliezer b. Hyrcanus 

(who was married to Ima Shalom, Gamaliel's sister). 

We have already examined the circumstances which led 

to R. El iezer's excommunication,5 when he opposed the 

Sages and brought miraculous proofs to support his opinion . 

A tradition says that Eliezer ' s grief and injury eventually 

caused the death of Gamaliel. 6 

His dealings with R. Joshua caqsed him to be deposed 

from of£ice as nasi , as his colleagues vigorously pro­

tested his publi~ embarrassment of R. Joshua (Berakhot 

27b-28a). The incident recorded below seems to have 

taken place immediately following the death of R. Gamaliel. 

~ - Jo9anan b. Nuri was appointed to the Sanhedrin by 

Gamaliel. II. 

'>orl , 1•,~1 /le ,ij.,f "J'(,f~' ,., ~PJ T (l':u,) A 1.1- .,,c~ ,n,,f ":J-1'' 

1., £ ,,,, , l. f.J,, ,.i,1 ~t;•., y.~• "J" 'JI> =""" ,•fr J; ' '!J 1:, /Jnt' .., 

-'rr/' 1NIC, f''' ,l't. /;/ I , ,..,n {c.:,[ IJ"N ".JI~ t•t~T, !.J'IA..> :,~{o !J'¥-> jl £,;;, 
{,., 'J;./ r> t l ')IH ,p ,r; , ~u ')"l,<fll p41t r,, :, -.f, /' '.J o~f'n fl"t.)'ft./ -,~t 

.Jw /'i)l)'T - . 101 • .,., l /N7 '"' ., ',,,,A ·t'',~ '1 1~7 

We learn (in a beraita): After the death of 
R. (Simeon b. Gamaliel) , (7) R. J oshua came in to 
change his rulings . R. JoQanan b. Nuri arose and 
said , "I see that the body follows the head . All 
t he days of R. Gamaliel we fixed the halakhah 
according to him. Now you wish to delet e his words . 
Joshua , no one will hear you! For the halakhah is 
already fixed according to R. Gamaliel ." There was 
no one who contested (JoQanan b . Nuri's) position . 
In the generation of R. Gamaliel, (ever yone) acted 
accor ding to R. Gamaliel , In the gener a t ion of 
R. Yose , (everyone) acted according to R~ Yose. 

Zrubi n 41a 

we see that although Gamaliel and Joshua were 
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reconciled and Gamaliel regained his position as nasi 

(Ber. 28a), the struggle continued after Gamaliel ' s 

death. 

This passage affords us a view of halakhic decision­

making different than the Bet Hillel - Bet Shammai 

controversy . This is an example of a Bet Din decision; 

the Sanhedrin holding to a monolithic authority and not 

allowing an opposing opinion even to be heard. It is 

almost ironic that it is R. Joshua who is rejected in 

this way, since he is the one who insisted on the inde­

pendent right of scholars to decide the halakhah when he 

declared "It is not in heaven . " (Baba Me1ia 59b) 

C. K' lalit. Related to R. Akiva 

R. Akiva (c.50-135 C.E.) was part of the third genera­

tion of tannaim. He was a contemporary of Gamaliel II and 

an early pupil of R. Eliezer b. Hyrcanus and R. Joshua 

b. l;{ananiah . He was considered as a successor to the 

office of nasi when Gamaliel was temporarily removed from 

office, 8 and it was he who was chosen to break the news 

to R. Eliezer of his excornmunication. 9 

R. Jacob and R. Zerika stated: the halakhah 
is according to R. Akiva (in a dispute with) his 
colleague. 

Erubin 46b 

R. Jacob and R. Zerika were both third generation 

Palestinian amoraim. Therefore , the ti.me span between 
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Akiva and their statement about him is about five genera­

tions . 

The following passage involves a dispute between 

R. Jotanan and Resh Lakish (R. Simeon b. Lakish), both 

second generation Palestinian amoraim . 

.. r; I )'IJ"" /,,'J ,,., '?) -:,.,{;, :VJ"''',) ,.o '"' 
, 1/j'!,J 1f.1rc 11,J(.., : { (, ,) ,.i O >l'I 

, -;,10 ,~ , ,,a,C ,;,, : (JJnl' •,)Hu '"' 
. r>m 1,•~fl : ( (.,) , ..i o ,,o 

R. Johanan : The halakhah is according to R. Akiva 
(in a dispute with) his coll eague, but not with his 
teacher. Resh Lakish, The halakhah (is according to 
R. Akiva) even (in a dispute with) his teacher. 
R. Jotanan argued : R. Tarfon was (Akiva's) teacher. 
rlesh Lakish argued: He was his colleague. 

Ketubot 74b 

R. Jo~anan clearly favored R. Tarfon's decisions , and 

therefore argued that Tarfon was Akiva's teacher. Resh 

Lakish favored Akiva ' s decisions, and argued that he and 

Tarfon were colleagues , since it was already understood 

that Akiva's opinions were accepted in a dispute with 

any one of his colleagues. The time span between Akiva and 

R. Jo~anan and Resh Lakish is about four generations . 

13 

D. K'lalim Related to R. Judah b. Ilai, R. Yose b . Halafta , 

R. Meir , R. Simeon b. Yohai , and R. Simeon b. Gamaliel II 

All of these sages except Simeon b. Gamaliel were 

students of R. Akiva , part of the fourth generation of 

tannaim. They were four of the five scholars ordained by 

Judah b. Bava at the cost of his life, 10 and were active 

while Simeon b. Gamaliel II was the nasi. 



- ~ ljl)I •, . .:, o.,f.., fl9J&>I . ,, ''""' 'A' : µn,, ., )/i/c '11'(• ).0 o,.,.,, ·, '"''' 
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R. Jacob b. Idi ~aid in the name of R. Johanan : 
(In a dispute between) R. Meir and R. Judah , the 
halakhah is according to R. Judah. (In a dispute 
between) R. Judah and R. Yose , the hal akhah is 
according to R. Yose. Therefore it is n~t even 
necessary to say that (in a dispute between) R. Meir 
and R. Yose, the halakhah is according to R. Yose . 
. .. Rav Assi said: I have learned that (in a dispute 
between) R. Yose and R. Simeon the halakhah is 
according to R. Yose , from that which R. Abba said 
in the name of R. JoQanan: (In a dispute between) 
R. Judah and R. Simeon the halakhah is according to 
R. Judah . What is the case (in a dispute between) 
R. Meir and R. Simeon? The matter could not be 
decided . 

Erubin 46b 

This passage seems more like a game of logic than a 

formulation of legal authority. R. Jotanan's students 

are using deductive reasoning to make decisions unrelated 

to the halakhah itself. The reasoning can be charted as 

f ollows: 

R. Meir vs. R. Judah = R. J udah 

R. Judah vs. R. Yose = R. Yose 

'l'herefore, R. ivleir vs. R. Yose = R. Yose 

R. Judah vs. R. Simeon = R. Judah 

Ther efore, R- Yose vs. R. Simeon = R. Yose 

R. ~1eir vs . R. Simeon = ? 

R. Jacob b. Idi spans the second and third generations 

of Palestinian amoraim. R. Assi and R. Abba are third 
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generation Palestinian amoraim. They all ci~e k'lalim 

attributed to R. Jo~anan, a second generation Palestinian 

amora . There i s a period of three generations between 

Yose , Judah, Meir and Simeon, and R. Johanan, and another 

generation before his k'lalim are transmitted. 

A more general statement about R. Yose is made at the 

same period (third generation Palestine). 

: IN f'M' 'Y· 

R. Jacob and R. Zerika stated: the halakhah 
is accor ding to R. Yose (in a dispute with) his 
colleagues. 

Erubin 46b 

R. Yose is s i ngled out here as an authority even 

against more than one of his colleagues. Since R. Yose 

was in some ways less spectacular than his colleagues , 

it is necessary to examine why hi s opinions were singl ed 

out as authoritative, or more accurately , why those of 

his colleagues were rejected . 

It is crucial to note that the halakhic tradition 

we have comes from Judah ha- Nasi and his students. Judah 

ha-Nasi was the son of Simeon b . Gamaliel II , and was 

therefore influenced by his father's perspective about 

his colleagues . R. Meir, certainly a brilliant scholar, 

was appointed hakham when Simeon b. Gamaliel was appointed 

~- Meir exercised considerable influence at Usha and 

in the assembly at the Valley of Rimmon to intercalate 

the year11 where Simeon did not participate . Simeon 

resented Meir ' s power and attempted to strengthen the 
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office of nasi. Mair and Nathan attempted unsuccessfully 

to dismiss Simeon from office, and Simeon was also unsuc­

cessful in having them removed from the bet ha-midrash. 12 

Meir's conflict with his colleagues over leadership 

seriously affected his authority. It is therefore not 

surprising that when disputed by his colleagues, Meir's 

opinion does not become the halakhah. Meir was also an 

unusual character in that he had numerous contacts with 

non-Jews, and was the only tanna to retain relations with 

Elisha b. Avuyah after the latter's apostasy. 

Abaye, a fourth generation Babylonian amora, repeats 

an earlier tradition in the following statement: 

(In a dispute between) R. Meir and R. Judah, 
the halakhah is according to R. Judah. 

Ketubot 60b 

R. Judah was an important figure, to the extent that 

scholars of his generation were known as "the generation 

of Judah b. Ilai. .. lJ He had some conflicts with R. Meir 

- he quoted Meir , but did not accept his teachings, nor 

did he admit Meir's pupils into his bet midrash after 

Meir's death. 14 Judah's opinion also prevailed over that 

of Simeon b. Yo~ai . 

-n ~t /l1'11111 ,,, l)~H)I ,, : f)I~,, ,, {£If 1.J- 1 /cl "P''.J .., f. 1< 
. J;> ~3•~ - . o.,o, ',> 

R. Zerika said, or some say R. Jeremiah said: 
(in a dis pute between) R. Judah and R. Simeon , the 
halakhah is according to R. Judah. 

Beiah 27a 
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R. Judah was the halakhic authority in the house of the 

nasi, Simeon B. Gamaliel 11.15 Yet his opinion is over­

ruled by that of R.Yose, who emerges as the major source 

of halakhic decision . 

R. Yose's main distinction may be that he alienated 

no one. He was loyal to Simeon b . Gamaliel when Nathan 

and Meir attempted to remove him from office, and it seems 

that Yose and Judah took rv'1eir's and Nathan's positions of 

influence following the incident. 16 

In the passage cited earlier relating R. Jo~anan 

b . Nuri ' s defense of R. Gamaliel, the beraita is followed 

by two lines tacked on at the end - an editorial explana­

tion added by an anonymous gemara: 

,o,, ,, ~ ,.,,~~ ·t · , .l ~,i..,. fn,ht ,~, h, ,.,,~~ 
, #VJ J'M-,•'t-

In the generation of R. Gamaliel, (everyone) 
acted according to R. Gamaliel. In the generation 
of R. Yose, (everyone) acted according to R. Yose. 

Erubin 41a 

The statement about R. Yose is particularly signi­

ficant because it is so completely out of context. The 

attempt seems to be to create a parallel between R. Gamaliel 

and R. Yose . We know that Gamaliel II was really the last 

bearer of monolithic authority, but this gemara wants us 

to see Yose in the same light by presenting the statements 

side by side . 

Again we mus t bear in mind the influence of Judah 

ha-Nasi, who had tremendous respect for Yos e, undoubtedly 

colored by Yose ' s loyalty to Judah's father , Simeon 
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b. Gamaliel. But even considering that, we still cannot 

create an accurate picture of everyone acting according 

to R. Yose in his generation . Just by examining such 

figures as R. Meir, R. Judah, and R. Simeon, we see that 

Yose was one of the more mild scholars; he was not the head 

of an academy, nor did he have notable pupils other than 

his five sons. His influence was considerable, particu­

larly upon Simeon b. Gamaliel and Judah ha-Nasi , but there 

is no indication that he was anywhere near as powerful or 

influential as R. Gamaliel . The anonymous statement in 

Erubin 41a is obviously trying to strengthen Yose's author­

ity by reflecting back into Yose's generation. 

It was mentioned above that according to Erubin 46b, 

the Rabbis could not decide who would determine the 

halakhah in a dispute between R. Meir and R. Simeon. The 

result was "Teku " no decision. However, the k'lal as __ , 
stated in Mavo Ha-Talmud is as follows: 

. trJJfl ·,~ '0 ~ rn /l "INf; ,-, I '), '· "' ,~ 7 

(In a dispute between) R. Meir and R. Simeon, 
the halakhah is according to R. Simeon. 

The source for this is a statement in the Palestinian 

Talmud: 

(In a dispute between) R. Meir and R. Simeon , 
the halakhah i.s according to R. Simeon. 

T. J . Shevi'it e:7 

We are left wondering why the Palestinian Talmud 

established a k' l al about R. Meir and R. Simeon, but 
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the Babylonian Talmud was unable to do so. This would 

certainly support a theor y of localized k 'lalim. In 

Palestine (or even in the specific town of whatever un­

named source is responsible for the k ' lal) there was reason 

to make a dec ision. It may be that popular practice 

evidenced an obvious favor for rt . Simeon ' s decisions over 

R. Meir's, or that one particular rabbi favored R. Simeon 

and influenced others to accept his approach. Conversely , 

in Babylonia , neither communal nor individual raobinic 

opinion was clear enough to make a k ' lal. 

We have already discussed R. Simeon b . Gamaliel in 

relati on to his colleagues. The following k'lal about him 

is notable for ,~ /'"~" ' ) 

. ,,[/'C'l . 

. ,,[J'n,o~ 

its specific exclusions. 17 

:)tCI P'f'" G : /Jf'll 1 ,"re '-jf'l '>0 ,~ O.)-, '>.N/c 

. ;,_;n ,,,, ~ •t- ,, /' ,3, .>, YJ,/ f,,, y,11,1~ -:,:,fr, !fl')'"~ /4/.,,l 

Rabbah b. Bar Hana said in the name of R. Johanan: 
Every place that R. Simeon b. Gamaliel taught in our 
Ivt ishnah, the halakhah is according to him ; except for 
(the cases of) surety, Sidon , and latter proof. 

Gitin J8a; Sanhedrin J1a 

Rabbah b. Bar Hana was a third generation Babylonian 

arnora , speaking in the name of R. Johanan , a second genera­

tion Palestinian arnora . This k 'lal is unusual in that it 

is the only k ' lal we found about a tanna which mentions 

specific exceptions to that person's halakhic authority. 

Other k 'lalim related to tannaim were much more general and 

almost seemed like rules of a game rather than legal deci­

sions . But this k'lal is quite specific, to t he extent 

that we are led to wonder whether it is, in fact , a k ' l al 
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at all. It could be seen simply as an observation about 

Simeon b. Gamaliel's influence , a reflection of the status 

quo, but not a regulation meant to determine any future 

halakhic proceedings. 

The three specific exceptions indicate some limitation 

of Simeon b. Gamaliel's authority, and also point to same 

other means of determining halakhah. The three cases are 

not significant in and of themselves, but they may repre­

sent instances where the populace did not follow the 

opinion of Simeon b. Gamaliel's opinions, to the extent 

that even R. Johanan could not legislate to the contrary. 

Another possibility is that the opposing views (opposing 

Simeon b. Gamaliel's position) had a strong advocate in 

these case~ , who refused to let Simeon's position be 

accepted based only on his general authority . 

In summary, we can say that the five sages discussed 

here were, at the very least, controversial figures. This 

is confirmed by the fact that k'lalim about them generally 

do not appear until the third amoraic generation, a time 

span of four generations. We can assume from the rapidity 

with which k'lalim were formulated about Judah ha-Nasi, for 

example , ( see below, Section E.) that when there is un­

questioned authority, the k'lalim quickly reflect it. 

Here , however, the opposite case can be argued. The fact 

that it took four generations (and even more , considering 

the case of R. i~ieir and R. Simeon) te:Lls us that there was 

no central authority, that each of the scholars was a strong 
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character , and that deciding between them was neither 

automatic nor simple. The time lag may also indicate that 

the rabbis were waiting to see what the results would be 

by watching the people. The effect of popular behavior on 

rabbinic decision-making should not be under-emphasized. 

E . K'lalim Related to Rabbi (R . Judah ha-Nasi) 

When examining the k'lalim about Rabbi, it becomes 

immediately apparent that we are dealing with a man of 

tremendous influence and authority . There are several 

general k ' lalim which state Rabbi's halakhic authority 

over one or more of his colleagues. 

,r:a,. #t.:'>NI , , .,,~nN ,cf, ,-,,;:,r,tJ •~').:> :,.j/2 ,' r,..,Nt ,;:,01 

Samuel said: the halakhah is according to 
Rabbi (in a dispute with) his colleague, but not 
his colleagues ; but in this case, even with his 
colleagues . 

Pes~im 27a, Ketubot 21a 

~irst the general rule is stated, and then the ex­

ception indicated. we must assume that the k'lal as stated 

by Samuel (a first generation Babylonian amora) does not 

give Rabbi authority when disputed by several colleagues . 

It should be noted that there is only one generation 

between Judah ha-Nasi and Samuel, another testimony to 

8abbi 's pervasive influence in his day. 

R. Jacob and R. Zerika said : ... (the halakhah) 
is according to Rabbi (in a dispute with) his 
colleague. 

Erubin 46b 
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This k'lal is repeated by R. Jacob and R. Zerika (third 

generation Palestinian arooraim) as part of a list in which 

they also discuss R. Akiva and R. Yose and their comparative 

authority with their colleagues . The k'lal is mentioned 

there because it fits a pattern , not because it applies to 

any specific case at hand . 

.. . even though we have a tradition that the 
halakhah is according to Rabbi (in a dispute with) 
a colleague, in this case (it is not so). 

Ketubot 51a 

This source is anonymous. It is significant in that 

the k'lal is mentioned almost incidentally , as something 

widely known and accepted. The rule is brought in as an 

introduction to the exception. The author clearly wants 

us to know that he is aware of the k ' lal , and the exception 

is not decided against Rabbi out of ignorance. We are not 

able to date this passage . 

Again we must note the appearance of a specific 

exception. The case is unimportant , but clearly here 

either popular behavior or some other rabbi ' s influence 

was enough to override even the authority of Judah ha- Nasi. 

Rav Nahman said in the name of Rav: the halakhah 
is according to Rabbi (in a dispute with) his colleague 
but not with his col leagues. 

Baba Batra 124b 

,I •i•~r,1,1 lri'1'1 l 'l ' ~fl>I 'fl '>-' ~~r:, :,/111, Q•a•1 ,~ flJ i> " I 

: 1.J r 1,v-1 '"".) . 
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Rav Na}:unan , expressing his own opinion , said: 
the halakhah is according to Rabbi (in a dispute 
with) his colleague, and even with his colleagues. 

Baba Batra 124b 

Here we see an example of Rabbi's authority growing 

with the passage of time. Rav , a first generation Baby­

lonian amora, was a pupil of Rabbi. He expresses the same 

k 'lal as his colleague , Samuel (see above). Rav Na}}man, 

of the thi~d generation of Babylonian amoraim, transmits 

Rav ' s opinion , but then states his own. T\lo generations 

later he attributed to Rabbi more authority than did 

Rabbi ' s own student. 

The extent of Rabbi ' s authority cannot be stressed 

enough . It was said of him that "not since the days of 

~oses were learning and high office combined in one person 

until Rabbi."18 When he was nasi , there was no av bet din 

or hakhan. He had the support of a bet din, and also con­

siderable popular support, which combined to concentrate 

tremendous power in h i s hands. The acceptance of his 

Mishnah , and the speed with which k ' lalim about him were 

promulgated , testify to that power. As time passed it 

seems clear that his authority grew within both academic 

and communal circles . This had effect on the development 

of a new k'lal accepting his view as normative even against 

several colleagues. 
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CHAPTER II 

K ' LALrn1 RELATED TO AN:ORAIC MATERIAL 

A. K'lal im Related to Rav and Samuel 

One of the standard examples of k'lal ei ha-p'sak given 

whenever these k 'lalim are discussed , is the ca se of Rav and 

Samuel. It is the first amoraic k ' lal listed in OCavo Ha­

Talmud, where it is pre.faced by " .,. p•1c.,,/#1,:, ../'f'[n"',. " 
The talmudic source of this k 'lal, regarding these first 

generation Babylonian amoraim, is anonymous. The k'lal is 

cited as a tradition. with no indication as to where it came 

from or who is citing it . 

.;).,.) ,!/'~r.., r,,,,J,, ~, ·rf.• ,,:)'n (,s 1r"" ·· r• .. • 
: rrlj/11.J~- , :Jl'J,,) ftct/11.>I '?IO' /c~ 

We have a fixed position that in all conflicts 
between Rav and Samuel . t~e halakhah follows Rav in 
ri tual law and Samuel in civil law. 

Bekhorot 48b 

Rav was thoroughly familiar with the laws of Erei 

Israel , having been a pupil of Judah ha-Nasi and a member of 

his bet din. Traditions about Samuel vary: some say he never 

left Babylonia, while others say he attended the bet midrash 

of Judah ha-Nasi for a time. Both Rav and Samuel were im­

portant scholars and leaders of their time , and led the 

academies at Sura and Nehardea . respectively . Their 

"division of labor" between authority in ritual and civil 
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law is well- founded in the experience and expertise of 

each. The following passage would indicate that the de­

lineation of particular areas of authority is quite early. 

,,rirrr;) . ., ,o .,,., 
; ~ .;) <) !)-

:J'-' /~~ (;, /( fc.tl " J' ... ":JI:) -37 (,,,c. 
./,?II/In f/' ~ 

Rav Huna said to them: ... we have a fixed 
position tha t the hal ak.~ah follows Rav in ritual 
law , whether (his opinion is) lenient or strict. 

Niddah 24b 

Rav Huna was a disciple of Rav , and became head of 

the Sura academy following the deaths of Rav and Samuel. 

That he transmitted this k'lal about Rav is an indication 

of his loyalty to his teacher, and Rav ' s tremendous in­

fluence on those around him . 

An interesting development can be seen from the 

passage above to the following : 

e·,, . ,.,111r-f ,.,) ,, (,lf r~ i,).,, :>.:J"I.) ICJl~ r:, : , /J I• . ,,, • .,., 

(«)'.)r,t> I , f,~,J tnf /',) fCr,fr rw ;)'Ii rl!j\ l .) (!j'-)r;, : ?/'J ''" 

. rf ~ ":)- . l•1Nlflr I ,;i ,. r, ,r '·~ -,-n -;, './' I:., 

Rav Ashi said: the halakhah is according to Rav 
in (both) his lenient and strict opinions . Maremar 
t aught: the halakhah is according to Rav in his 
lenient and strict opinions . 

Niddah J6a 

I n the last passage (Niddah 24b) Rav ' s authority, whether 

strict or lenient , was acknowledged for ritual law only. 

·rhis passage is a much more general statement , told to us 

by Rav Ashi and Maremar, both sixth generation Babylonian 

amoraim. It seems clear that in the succeeding four 

generations since Rav Huna's statement , the scope of Rav ' s 

legal authority grew, or at least was perceived as such. 
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There is an amusing passage in Be~ah, where Rav Papa 

postpones making a decision to the following day "because 

of drunkenness." 

/Jfll' •-,, ;,i : 7f,,NK/ •(,lj.1,/, ,Y-6•'> /~•11 

,,r:,r ,._, /'I;. :.J;i.i .)H 0.!1'11.> ~_,[':, :~al, 

:, .i i,J,.l-

(.",, 'n/lf "P' .. ,, 
7/J/c ,..~ • LJM' '1..> o~{,, 

. ,..,N,,, r r~ 
When (the inquirer) returned the next day 

(R . Papa) said to him: If I had answered you when 
you asked, I would have said, "( In a dispute between) 
Rav and R. JoQanan, the halakhah is according to 
R. Jol;lanan." However, Rava said: the halakhah is 
according to Rav in these three (ca5es) (whether 
his opinion is) lenient or strict. 

Beiah 4a, b 

Rav Papa was a fifth generation Babylonian amora, and 

Rava a member of the fourth generation. R. Papa recalls 

the k'lal about Rav and R. Jo~anan quite a utomatically, 

even when drunk, so it seems to be a well known and commonly 

accepted k'lal. But by morning he remembered a saying of 

his teacher, Rava . Rava' s statement refers to three cases -

a rather odd form for a k'lal , which again leads us to the 

conclusion that the three cases were determined after the 

fact by popular behavior, rather than prescriptive ruling 

made intentionally. The k'lal is also non-specific , so 

that we do not know whether "these three" are specific 

cases where Rav disputes R. JoDanan (although from the 

content, that is the most plausible) , or are three areas 

where Rav's authority was accepted. 

B. K' lalim Related to R. Jobanan and Resh Lakish 

R. Jo~anan was the formulator of k'lalim, par excel-

lence. He , a second generation Palestinian amora, was 
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responsible for numerous k'lalim about tannaim (see 

Chapter I) and about the legal process (see Chapter III). 

R. LTo~anan is said to have studied with Judah ha-Nasi in 

his youth,1 and was therefore familiar with tannaitic 

teachings. This experience may have given him insights 

into the formulation of the Mishnah, and lends additional 

weight to his k ' lalim. 

R. JoQanan is not the subject of numerous k ' lalim. 

Perhaps his authority was assumed to the extent that 

specific regulations were not deemed necessary. The k 0 lal 

mentioned (above) by R. Papa, 2which in context seems to be 

recited as a well accepted assumption, is not mentioned 

elsewhere in the ·ralmud. 

We know that R. Jo~anan and his brother-in-law, Resh 

Lakish, often expressed opinions on the same issues.3 We 

may infer from the following that the halakhah was decided 

according to R. Jooanan the majority of the time, since 

Resh lakish's authority is specifically delimited. 

The halakhah follows Resh Lakish in these 
three (cases) ... 

Yebamot J6a 

Again we find the peculiar appearance of "these three 

(cases) •· - which leads us to believe, especially since this 

statement is anonymous, that sociological phenomena were 

responsible for this k 'lal. 

It is interesting t o note that R. Johanan is not 

ment i oned at all in Mavo Ha- Talmud. Considering his 
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significant role in the formulation of k 'lalei p 'sak, this 

omission is somewhat strange . 

C. K'lalim Related to Rav Huna and Rav Hisda 

Although Mavo Ha-Talmud includes the k'lal: 

. f'J 1'0 ;;;> ?.:> ~.:>fv I!.),~ i>?J {, '-4 oh ;:>-, 

there is no definitive Talmudic statement of conflict 

between the two. We know that Rav Huna was a second gene­

ration Babylonian amora, Rav ljisda was one glneration later, 

and that ~isda was a student of Huna ' s. The sources tell 

us that ~isda accepted Huna's authority: 

G , "- U/'l ;) '"' ~ :.J'N ,T~ 1,,y.1.:,:a ".I' 't'o) 1f.i1, : hi• .n Mic 

. l~I.> ;)'H ~t,.l •ii.).:> 1 ills c,un .), ' 'HI~ ,J"; ~10 i>H :Jf.. 
: NO l'i\1) 1

'(-

Rav Ycsef said: Even on the question of the 
permissibility of eating an egg with kutba, which I 
have been asking him throughout the lifetime of R. Huna, 
R. ~isda save me no decision. During R. Huna's life 
he (~isda) made legal decisions in Kafri (a place not 
under Huna ' s jurisdiction). 

Erubin 62b 

This passage gives us an indication of the respect 

R. };lisda had for his teacher. Another k'lal stated in 

~avo Ha- Talmud is applicable here: 

~?n P']N~ 1'f4Y':> QJ' /''' P'f" ~;) 

In every instance, the halakhah is not 
according to a student against (his) teacher . 

We can interpret this literally so that ~,~ p1fN° could 

mean within the teacher's academy or jurisdiction , or taken 

more figuratively it can refer to any difference of opinion 

between student and teacher, not limited geographically 

or temporally. 
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D. K'lalim Related to Rav Joseph and Rabbah 

Joseph ben }_iiyya and Rabbah bar Na.J;lamani were third 

generation Babylonian amoraim. Rabbah was head of the 

academy at Pumbedita, and was succeeded upon his death by 

Joseph. The k'lal about them as stated in Mavo Ha-Talmud 

is: 

(In a dispute between) Rabbah and Rav Joseph, 
the halakhah is according to Rabbah, P.Xcept for three 
halakhot. 

This particular statement is not found in the Talmud in 

the same form . However, we do find separate statements 

about each of the Rabbis involved, which when fitted to­

gether , would yield the k'lal as a conclusion. This source 

involves a dispute between Rabbah and R. Joseph . 

... We have a fixed position that the halakhah 
follows Rabbah. 

Gitin 74b 

The statement is anonymous, but attributes general authority 

to Rabbah. 

Elsewhere we find the following statement: 

;t~f I:,? I ,'jj)I ~•~ • :()Jf\1'/ f'J' ~U.~ ~/I ?'1 ~J'/1,) ~/;, 

The halakhah follows R. Joseph in (the following 
cases)i field, subject, and half.(4) 

Baba Batra 12b, 114b, 14Jb 

In all three place s where this statement appears it is 

anonymous . As we have stated elsewhere , the elucidation 

of specific cases of a rabbi's authority probably indicates 
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a reflection of popular practice. The anonymity of these 

statements may indicate that they are late statements, 

since it probably took several generations before a popular 

trend emerged. 

E . K'lalim Related to Rav Sheshet and Rav Nabman 

Here again the k'lal listed in Mavo Ha-Talmud is not 

stated verbatim in the Talmud. The k'lal: 

'J' •;, / N nJ ,n.:1, , ?ro •1c~ J H .,.,., n:,f;, /"' v .,.,, .J"" ol1 

(In a dispute between) R. Sheshet and 
R. Na};unan, the halakhah follows R. Sheshet in 
cases .:>f ritual law , and R. Nahman in cases of 
civil law. · 

The second half of this k'lal is Talmudic: 

We have a fixed position that the halakhah 
is according to Rav Nal;lman in matters of civil law. 

Ketubot 13a (5) 

The first half is more problematic. In Yad Malachi6 

we find the following statement: 
~,"ijl;') Go) OJ rl !)'i"' ,,~ - .,,,.,~., J'..., ~.,;> ,. ;> r., 

, p 'J ll•t<> ',HAI /1, l;>l, ~1,J,u 

1he halakhah is according ton. Sheshet in 
matters of ritual law -- We did not find this 
k'lal i n all of the Talmud, but we found that it 
is a statement of the geonim. 

This statement shows us that the process of developing 

k'lalim continues long after the amoraim. As in other 

cases , it took several generations before the emergence of 

a popular trend t oward R. Sheshet's rulings became apparent , 

perhaps as late as the geonic period. There may, conversely, 
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be an indication here that this was a geonic decision which 

the geonim imposed upon the people. 

F . K' lalim Related to Abaye and Rava 

Abaye and Rava were fourth generati on Babylonian amoraim. 

The mention of them in Mavo Ha-Talmud is : 

, rf.1, 1 1,~'>I "J/cA 'f•'.J:l.> a.>fll {'(hilt. 'l''../'M 'J"lf 

The first and the last which dispute - the 
hala khah is according to the last, from Abaye and 
Rav onward . 

This k ' lal uses Abaye and Rava as an illustration of 

the order of citation. Abaye is always mentioned first , and 

Rava last, so the illustration holds. 

The halakhah generally follows Rava in their debates , 

but there are exceptions, as enumerated in this k'lal1 

. /0 "l i' ~ 1 ',;> 11,\kl ~ :t'',) '!./':, r; 
The halakhah follows Abaye in (the cases 

indicated by the pnemonic) Y'AL K'GaiV..(7) 
Kiddushin 52a , Baba ~eiia 22b 

This statement is anonymous. ,\:e can argue that the 

peculiar choice of six cases, unrelated to each other, as 

those in which Abaye's opinion is followed, indicates the 

influence of sociology on the development of halakhah. 

Abaye was fond of saying , "Go outside and see what the 

people say," and this seems t o be what occurred. Since 

it took time to see what the people would, in fact , do, 

the k ' lal as stated is probably post-amoraic . 
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G. K'lalim Related to Rav Aha and Ravina 

,;,{ ,,, r,rr t}';J'l~ ".J~r;,f ,J:,r (~_)';J1/ f•'>Jilnr #&Ill• ;J'J l)r,~ O?!J'O f;,_ 

.(,(,i'( fHt/• ;>?.) 1-_J,-Jr;,I lc1/llfl r ':.J;,7/ /c~if1,n~ .>H )'J; J()N 
: ~y p•r,o~-

In the whole Torah Rav AQa is stricter and Ravina 
is more lenient, and the halakhah follows Ravina in 
his lenient opinions; except for three cases where 
Rav Aha is more lenient and Ravina stricter , and (in 
those·cases) the halakhah follows Rav A~a•s lenient 
opinion. 

Pesa}:lim 74b 

Rav AQa spans the sixth and seventh gen~ration of 

Babylonian amoraim, and Ravina is part of the seventh 

generation. The k'lal about them is anonymous . Generally , 

those k'lalim which we have found attributed to a specifi c 

rabbi . have shown a time span of two to four gener ations 

between a particular teacher and the k'lal about him . 

According to Sheri ra Ga on, Ravina and R. Ashi "concluded 

the teaching" of the Talmud . Ravina•s death is generally 

considered the end of the amoraic period. Therefore, it 

would be difficult to show that a k"lal about him was 

amoraic. ?urther, we have seen that those k'lalim which 

enumerate specific exceptions generally take longer than 

straightforward k 'lalim. 

This k ' lal is obviously late, and most likely saboraic 

or even geonic. It is stated anonymously. We may postu­

late that other anonymous k'lalim may also be late . There 

is no conclusive proof to this effect , but there is a good 

possibility that anonymity is a late characteristic of 

k ' lalim about amoraim. 
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CHAPTER III 

MISCELLANEOUS K 'LALIM AND K 'LALEI l',!ISHNAH 

The k'lalim described in this chapter are regulations 

about the determination of the "final" halakhah when con-

fronte d by various phenomena in the l'iiishnah. 

A. Individual Opinion Versus Majority Opinion 

The statement /' •~.,., :,.:>(n p •.)'>I 1 1ri 1 appears numerous 

times throughout the Talmud. The first mention of a 

standard s~lution when one individual is in conflict with 

the majority appears in the Mishnah, Eduyot 1.5-6. 

? r:ii1HI • 7,\1.) ,,r,c C\JJ;. ,.,., f.,.,:1,,,~l/11:<i f' i) vn•.\ •) .)1 /'''.)J,., n/11(,(--, 

J"'I ')i)l fr,lf f,.,, /''P',) ,. .... • ,.r., r111o•t ~.,,,., 'l.OJ I''·,·~./''~ ;11,)I P l&f. 

j'J"o\• j:.Jo ,cf!;,. :i,i.>n:i !J""' r.1t :,,:, fJ":i' o,,pr,;, .}?" htt ~•o•C. ,.,.. ,,:in r• 
• J'Jlli>I :,N.)lli) j1'N f;1l M'l't. 1'r

1
j ")P1 r,i:>r r,,, !)'I•- ~N.:,n.) {,f [,He 

p 1,e. ?~f(.,fj'il>"~ /',) ~•n•;, '').n J''':,jN -:,,1() -:, ,.1c: ~ ~ 10 1 , _., 1/lt~{, 

'.,/'1~1, :)I~ l,'lc 1'l,HJ : 1f ,,, I&• - ~,II ~I• 7.>:p~,.,,. 'l/1/£1 

5) And why do they record the opinion of the 
individual against that of the majority, whereas 
the halakhah may be only according to the opinion 
of the majority? That if a court approves the 
opinion of the individual it may rely upon him , 
since a court cannot annul the opinion of another 
court unless it exceeds it both in wisdom and in 
number; if it exceeded it in wisdom but not in 
numberr or in number but not in wisdom, it cannot 
annul its opinion; but only if it exceeds it both 
in wisdom and in number. 

6) R. Judah said : If so , why do they r ecord 
the opinion of the individual against that of the 
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majority when it does not prevail? That if one 
shall say, 'I have received such a tradition,' 
another may answer, ' You heard it only as the 
opinion of such-a-one.' 

The lw;ishnah here offers two reasons why the individual 

opinion is recorded at all. The first i s for the benefit 

of the bet din, and the second, offered by R. Judah , is in 

order to identify the opinion as an individual opinion when, 

at a later date, it is put forward as an halakhic alterna­

tive to the "accepted" halakhah. But even here, in this 

earliest mention of the k'lal (although not in the precise 

form it was eventually to take), it is assumed as something 

already understood and accepted that majority rules. The 

only question is whether the individual opinion should be 

mentioned when it differs from the majority. 

In the Talmud this regulation is cited often and 

almost automatically. we even have a passage which shows 

R. Akiba attributing the k'lal to R. Gamaliel. 1 The 

statement p•,')-,~ ~.,(.., p•;:,")1 '1'n1 is found in various con-

texts, 2 often preceded by the word " I< GI t..," ( "is it not 

obvious .. ,"). Sometimes , as in the case of R. Akiba and 

R. Gamaliel , the k'lal is stated by an identifiable author­

ity but the bulk of the citations are anonymous. 

The k 'lal seems to be used in two specific ways. The 

first is to solve the problem at hand - to aid in deter­

mining the halakhah by bringing in proof that the law 

follows the majority opinion. The second has the k'lal 

stated as the general rule, only to point out that the case 

under discussion is an exception to the rule. 3 
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It is notable that such a seemingly basic rule of 

halakhic decision-making can be so easily ignored. The 

first exception we encountered was the k'lal which stated 

that the halakhah followed Rabbi , even in disputes with more 

than one colleague (see above, Chapter I , E). In the 

exceptions noted in t hese latter cases (see note J), the 

k'lal of majority rule is mentioned primarily to show that 

it is not operative in the particular case. 

An important question prompted by this regulation is 

what constitutes the p 1~, , the majority? We have no 

indication from the texts as to the specific , technical 

meaning of the term . ~e may be able to assume from the 

J\':ishnaic passage that ,•~,,., refers to a majority voting 

in the Sanhedrin. ~as this the original intention? Did 

the term evolve in its meaning so that by the time it is 

used by am0raim, it has a different significance? It is 

possible that P'N~, ~,n, referred to any individual whose 

view opposed any group of two or more who disagreed with 

him. "OCajor.t ty " could also refer to the populace, suggesting 

that what the majority of people did became normative 

halakhah , despite the opposition of either individual 

rabbis or the minority of the population. 

B. Lenient Versus Strict Opinions 

As we saw from the Bet Hillel - Bet Shammai contro­

versy (see Chapter I, A), the ~abbis recognized that either 

a lenient or a strict stance could be adopted on a given 
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issue, and that individual rabbis or schools of thought 

might be lenient in some areas and strict in others. Regu­

lations developed regarding where the halakhah followed 

lenient or strict opini ons, and which rabbis' opinions 

were to be followed under which circumstances . 

, , ~.,, r.,"' 1•0• "3,}I y~c. P'r"' f:i: IJ'"' . ., .,",~ '!I" ," ,l' I) .. , ,,,, .. 

r:,,J lc~•rl '')t, l 11 tt,t, l.jN f,n ,p•~t?NO /'l 'l'lfllln •');)i.:> o~f.,, ,,.,,,.JIN 
r,./11:-. • 'l.l':l;) n;)f.-, \1~11U, '>Ntc.i , ~•rr ', •?,-1~~ 'O..Jt ,.., ,NI\H p•tJ~fll 

,.) lr 1't1,J, . /N 1•.:>t, 1't· .rA,~ 
Rabbah b. Bar Hana stated in the name of R. Johanan: 

Wherever you come across a law about which an individual 
authority is lenient and the majority is strict , the 
halakhah is in agreement with the majority which is 
strict, except in this case where the halakhah is in 
agreement with R. Akiba, though he is lenient and the 
sages are strict. This is because of Samuel's rule: 
The halakhah is in agreement with the lenient authority 
in the case of mourning regulations. 

Erubin 46a , Moed Katan 20a 

This k'lal is really an extension of that regarding 

indiv~dual and majority opinions. The added variable of 

lenient or strict stance does not affect the result that 

the majority rules . The exception made for R. Akiva is a 

result of Samuel's k'lal favoring leniency regarding 

mourners. 

The statements regarding Rav (as seen above in 

Chapter II, A) indicate his authority in the area of 

ritual law. 

J'.> (c (. rf /'.) • ?10 'le~ 

; 1.) 'HJ-

;l?.:> 1~f'n r ~N t1 f'i , .. ltJI;, _,-, r,, 
, /4,7141(1! 

Rav Huna said to them ... We bave 
position that the halakhah follows Rav 
laws, whether (his opinion is) lenient 

a fixed 
in religious 
or strict. 
Niddah 24b 

J6 



What concerns us here is that the way the Rabbis indicated 

complete authority was to emphasize that his decisions 

were accepted, whether lenient or strict . 

The statement (see above, Chapter II, G) which tells 

us about Rav A~a and Ravina, indicates that generally 

Rav A~a is stricter and Ravina more lenient , and that the 

halakhah follows Ravina in his lenient opinions . However, 

this limitation is further qualified by the exception: that 

in three cases Rav AQa is more lenient, and the halakhah 

follows him. This seems to indicate that the basis upon 

which the halakhah was decided was not the authority of the 

individuals , but the leniency of their opinions. One could 

summarize that k'lal as: In disputes between Rav A~a and 

Ravina, the halakhah fo]lows the more lenient of the two 

on any given question. In fact , in Yad Malachi the k ' lal 

i s stated: r, ,111~ I");)~-> o:>fn kJ•;)11 #<fife..,., 

The fact that k'lalim could develop to determine under 

which circumst ances the stricter or more lenient stance 

s hould be fJllowed, points to a fairly open legal system. 

I t also may indicate a sub-structure of halakhic procedure. 

R. Jo~anan, who is responsible for extending the individual 

versus major i t y k'lal into this sphere, may have known 

something about the inner structure of the Mi s hnah which 

we cannot see from this distance. why was it necessary to 

augment the understood concept of majority rule with this 

additional issue? Was he countering a natural human 

tendency to choose the more lenient when two positions are 
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presented? Or was he trying to strengthen the position of 

the majority , perhaps against influential individuals? 

This is all in the realm of conjecture, but that is all we 

have to go on, since no explanation is offered i n the text 

itself. 

C. Undisputed Opinions and Conflict of Opinion in a Single 

Halakhic Question 

? rom the following k'lalim we learn that there is 

significance in the order in which opinions appear in the 

Mishnah. The v~lidity of a statement in determining the 

halakhah depends upon whether it precedes or follows 

another specified statement or argument . 

. P-J'O~ ~~r.-, P.J-0 1~ ,fll,q .t,(Jrr,,J ; /Jfll 1 •, kfJ ~ •~I lcU ,>1 ,,110 

; ,ill J'II01• • fY-0~ ~r~ 1"'~1'~'4 ,~ 1fl/cl P.f,O 

k. Papa or , some say , R. Jo~anan stated: When 
a disputed ruling is followed by an undisputed one, 
the halakhah is in agreement with the undisputed 
ruling; when, however , an undisputed ruling is 
f ollowed by a dispute , the halakhah is not in 
agreement with the undisputed ruling . 

Yebamot 42b 

Several questions are raised by this statement. ? irst, 

what is meant by "followed by" ( f., ,n,c)? :i)oes it refer 

to some thing following immediatel y in the text of the 

IVlishnah? The wording is not at all specific . 

Secondly, and more important , why should this order 

make a diff erence and affec t the halakhah? What inner 

des i gn was there to the Mishnah that included what looks , 

f rom the outsi de, l i ke an arbitrary designation? 

J8 



A discussi on in Baba Kama 102a and in Avodah Zarah 6b 

raises some of these questions. The discussion can be 

summarized as follows: 

R. Joseph was listening to Rav Huna . Huna stated that 

in one case the halakhah is according to R. Joshua b . Kar~a. 

and in another case the halakhah is according to R. Judah. 

R. Joseph turned away and remarked that he understood the 

necessity of mentioning t hat the halakhah was in accordance 

with R. Joshua because of the principle: ~jf'o p •~, , ~'"' 

p •~?l . and this showed that the halakhah followed the 

individual. BuL why the statement about R. Judah? Isn't 

this a case of : µ o~ ~.::>r., , P.J'D 7.:i ~1>1,1 J-r1 fn1' ? 

At this point in the argument, the anonymous gemara 

continues 2nd points out that the Jl f'fn~ under considera­

tion is in Baba Kama . and the p..J< O is in Baba Meiia. Rav 

Huna's statement is necessary because one might think that 

"'Jt; IJ f no / ' '' - the Mishnah has no order . and therefore 

this is an undisputed opinion followed by a dispute. 

R. J oseph would say that there is order to the Mishnah , 

so this is a J' r1 (f\N f.;) ,r,1<1 P/\0. R. Huna would reply that 

one would not say there is no order to the Mishnah within 

one tractate, but would say it about two tractates . R. Joseph 

would then counte r that all of Nezikin is considered one 

tractate. The matter is finally solved with the statement 

of a fixed law. 

Several important issues arise here. First of all, 

it should be noted that R. Joseph (third generation 
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Babylonian) and R. Huna (second generation Babylonian) are 

actually involved in the discussion , only in the first part 

of the story. The gemara continues anonymously, and cites 

what the writer thinks Huna and Joseph would have said if 

they had in fact argued this point. Note also that even 

at the beginning, Joseph does not disagree with Huna in a 

substantive way. He merely disapproves of Huna's manner 

of presenting the decision about R, Judah , which he thinks 

should be stated more clearly, perhaps with an appropriate 

k'lal to back it up. 

We do not know from this passage upon what R. Huna 

bases his decision - he may be arguing the point with rela­

tion to the f')'O 1~ )Ncl .l'j'' fn,.i issue , or he may not be con­

cerned with that whole debate at all. It may be that in 

stating that the halakhah follows R. Judah, he is repeating 

a tradition which was handed down to him, which is unrelated 

to the k'lalim discussed by R. Joseph. The /cN_,JD, the 

anonymous narrator/editor who continues the debate, ties 

this deci3ion in with the question of order in the Mishnah, 

but we have no evidence that Huna himself would have made 

that connection in this context. 

This leads us to the question of "order to the Mishnah." 

Obviously if one accepts a regulation like T" -,n tcl .l'i' f,..JI 

f_}O::, ~.Jr., f..PO , one assumes that the Mishnah is an 

orderly document, laid out intentionally according to some 

design . R. Johanan seems to be the earliest one to state 

t his k ' lal. 'lie do not know if he originated the idea, or 
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transmitted something he learned. We know that R. Jo~anan 

had some contact with Rabbi (Judah ha-Nasi) , 5 and in his 

k'lalirn he may be an i nside source , telling us something 

about the IHshnah which he learned from the compil er of 

the Mishnah. On the other hand, R. Jo~anan may have had 

other reasons for developing his k'lalim , and because of 

his authority, they were repeated and became normative. 

We have a text that shows us R. Abahu (third genera­

tion Palestinian amora), leaning on the shoulder of his 

disciple R. Na~um (fourth generation Palestinian amora), 

engagin~ in what looks like a quiz on k'lalei ha-rnishna. 

_;71fnAI r ')l)f&I p.)1,0 , fJ..J<O-" -:,Jfr, \-tt ~ •tc~ p..)10 r.> -in,c/ p,,r,,,, 
lt..)1 11 1,a ....Jfl(n,.it rj,YN.l (cNj,O . ppO.J ..,~r;, /''" r.,, ?•1v1 
)'1, ~ •tc.tl l~••i ~~ (,1'..J<OI Jt1-:Jl'N.l JI flr,,.N . ,V.0-" ~~Ja r,,, ? ' le/I 

; i:JN }'/fJ ,/)1- ? ,r, 'JN le 11 n ,, Cl l&JfL "r '.l7 1
;,/ 

"What (is the halakhah where) a dispute is 
followed by an undisputed statement?" The other 
replied : the halakhah is in agreement with the 
undisputed statement. "What (is the halakhah when) 
an undisputed s tatement is followed by a dispute?" 
The other replied: the halakhah i s not in agreement 
with the undisputed statement . "What if the 
undisputed statement occurs in a Mishnah and the 
dispute in a Beraita?" The other replied: the 
halakhah is in agreement with the undisputed 
statement. "What if the dispute i s in the Mishnah 
and the undisputed statement in the Beraita?" The 
other replied: If Rabbi has not taught it, whence 
would R. ~iyya know it! 

Yebamot 42b 

This passage is quite significant. First, it shows 

us that by the third and fourth generations , these k'lalim 

were already standard, to the point where they could be 

reviewed in this manner . Second, it gives a clear contrast 

between the legal authority of a mishnaic statement and a 
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beraita. There is an emphasis on the higher authority of 

the Mishnah over the beraita , and the Mishnah is seen here 

as a code . 

More specifically, there is evidence of a conflict of 

authority between Judah ha- Nasi (Mishnah) and R. ~iyya 

(beraita). R. ~iyya was a tanna in Erez Israel in the 

transition period between tannaim and amoraim. He was said 

t o be Rabbi's best student, and is credited as the author of 

t he beraitot which constitute the Tosefta. The passage in 

Yebamot6 asks how R. ijiyya could know a ruling if Rabbi 

did not teach it , thereby stressing the teacher- pupil 

relationship, and stressing R. ijiyya's dependence on Rabbi 

for halakhic authority . This functions to further the 

codificaticn of the Mishnah, with the Tosefta relegated 

t o a level of comment, but not ruling. 
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CHAPTER IV 

K 'LALIIii NOT FOUND IN THE TALMUD 

Of the k ' lalim listed in Mavo Ha-Talmud attributed to 

Samuel ha- Nagid, most have footnote references in .JdOtO 

~ '' 1 '>[~ 1 which indicate their source in the Talmud. 

Those k'lalim which do not have source references , are not 

found in the Talmud, at least not explicitly stated . Some 

relate to tannaim and some to amoraim. In some cases we 

have references to post-talmudic works as the source of a 

k 'lal. But :nany of the k • lalim which are mentioned here, 

and listed in Yad Malachi and/or Seder Tannaim ve-Amoraim, 

have no reference whatsoever. One can only speculate that 

those k'lalim are either the result of a tradition which 

was not recorded in documents which we have , or that at 

some point the k'lalim were fabricated by someone who 

noticed a particular trend in the texts or in popular be­

havior, or by someone who wanted to and could influence 

popular behavior in a particular direction. Again, this 

is conjecture, but it is all we have to go on. 

In this chapter I will discuss those k ' lalim in Mavo 

Ha- Talmud which are not s ubstantiated by direct talmudic 

sources. 
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A. K'lalim Related to Rabbi Judah ha-Nasi 

. r, .. fAt 1.:i ,,uie., '')..) -:,.:,[-, }1,,f,,l /;:i ,,T,lf, .,, ,.,, 

(In a dispute between) Rabbi and R. Simeon b. 
Gamaliel, the halakhah is according to R. Simeon b. 
Gamaliel. 

Simeon b . Gamaliel (II) was the father of Judah ha-Nasi , 

and was head of the Academy. That the halakhah should 

follow the father over the son is not surprising, but it 

is not stated in the Talmud. Seder Tannaim ve -Amoraim 

also states the k ' lal , but gives no background information. 2 

Yad Malachi) provides a k'lal which includes this one : 

. J)lli..) ~.,(., I''' I 'll/, P'l".:lJ 1•-,•;l)nN ,,[, ,-.•;;n/ol •~,.:i -:,:,(r, 

The halakhah is according to Rabbi in a dispute 
with a coll eague but not with (several ) colleagues , 
but against his father , t he halakhah is not according 
to him. 

The reference there says that the source of this k'lal 

is geonic. Why is it that some k'lalim about Judah ha-Nasi 

already appear in the generation following him, but others 

do not seem t o be "solved" until the time of the geonim? 

There is nc clear answer. It may be that this particular 

k ' lal seemed so obvious , since it involved father and son, 

that no one bothered to articul ate it . Or perhaps it was 

not a problem to the amoraim which demanded a k ' lal-type 

decision in the talmudic period . Or perhaps the talmudic 

authorities chose not to decide such disputes. It also 

may be that up until t he geonic period, there was no clear 

indication of whether Rabbi or R. Simeon b, Gamaliel had 

won the popular support in such disputes. My impression 



is that the last possibility is the most pla~sible. The 

amoraim were obviously concerned about k ' lalim regarding 

Judah ha-Nasi, so that if they avoided making a decision , 

it was most likely because they were unable to do so . 

( I n a dispute between) Rabbi and R. Judah, the 
halakhah is accordir.g to Rabbi. (In a dispute between) 
Rabbi and R. Meir, the halakhah is according to Rabbi . 

Although these are separate k'lalim, they can be 

considered together because they pose the same problem. 

R. Judah and R. Meir are sages who precede Judah ha- Nasi 

by a generation . We know that R. Judah was one of Rabbi's 

teachers . The closest thing to a source for this is a 

passage in the Palestinian Talmud4 as follows : 

: lJ,' ., • , .. , . •~., ~ ~..:, I':, , , '~ n , ,.., ' : /J ""' ,., P ,.~ ,.. ,, " , • ,, 

. /fYlilt •~ ') •~ '>JYf.c •~~ fJ1, 1,)) ,r.~/cl 
~ . Hiyya said in the name of R. Johanan: 

(In a dispute between) Rabbi and a colleague , the 
halakhah is according to Rabbi . R. Jonah stated: 
(the halakhah is according to) Rabbi even when he 
is opposed to R. Eleazar b . R. Simeon . 

This does not solve the above problem completely, 

because R. Eleazar b . R. Simeon was a colleague and 

contemporary of Rabbi. Yad Malachi provides us with 

further insight: 

p•~ J ;,[ ("3/:0,~ , .. /l'ffJf, ,-, )~ ')j"fhc 1
) lJ1, /[,I /cl ll•,;Hl/1 '.)').) :.,:,fu 

'''JJ' (J''" ,..,~r .,,,H ')/V '#lf 1
1

0 ~l:\'l ,r ''"'' ~/c f,, ,r:a"' I"'' 
. ~ ') v~ ',"' h'Jl ~•->t tNH ,.,,., ,..,,f,c( r;¥c f ') •,)l),N •,3'l,) !\.,r., ""'#&t Id-> 

If R. Simeon b . Eleazar was considered greater in Torah 

than Rabbi , but still the halakhah was according to Rabbi , 

it can be argued that the same principle can apply to 
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individual figures in a preceding generation, i.e., R. Judah 

and R. l¼eir. 

If that is the case, then the following k'lal is easily 

deri ved. 

(In a dispute between) Rabbi and R. Yose b. 
R. Judah , the halakhah is according to Rabbi . 

If Rabbi has halakhic authority greater than~. Judah , 

it stands to reason that he also s1percedes Judah's son . 

Also R. Yose b. Judah is a contemporary of Rabbi, so this 

k'lal would fall under the general category 

I') Ii) f>N • 

The same applies to the beginning of the next k'lal, 

,,~,, pt~ 1NICt ,,.J~/ . '.)'),) -:,~fo 10,' 1').11 r,,YAIC.' .,, ,..,, 
• I •'11#c.~ =>-'fr, 

(In a dispute between) Rabbi and R. Ishmael 
b. R. Yose , the halakhah is according to Rabbi. 
But when he speaks in the name of his father, the 
halakhah is according to his father. 

We can apply the k'lal 

b . Yose. 6hen considering a conflict of authority between 

Rabbi and R. Yose, we must remember that the halakhah 

followed R. Yose against all the major figures of his day, 

including R. Meir and R. Judah. (See Chapter I, Section D) 

. •.:l'>-' :>.:>f.1 -,s"fi., ,~ 11111t ,,, •~, 

(In a dispute between) Rabbi and R. Simeon 
b . Eleazar , the halakhah is according to Rabbi. 

There is a f ootnote in Mavo Ha-Talmud which corrects 

this k'lal to read "R. Eleazar b. Simeon." In either case , 

the k ' l al is included in the rule: ·~ ').:> 9~ [,, • 
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B. K'lalim Related to Other Tannaim 

The halakhah is according to R. Simeon b. 
Eleazar in any case where he taught and no one 
opposed him. 

We have no explanation of this k'lal , but it is also 

f d . Sd T . . Am· 6 oun in e er annaim ve- oraim . 

. , • ~,. ,~ ':).) r,.., ~r,, ,~ ?.J~'' ..,, ,•1cN •.in 

(In a dispute between) R. Meir anu R. Eliezer 
b. Jacob , the halakhah is according to R. Eliezer 
b. Jacob. 

R. Meir and R. Eliezer b. Jacob were contemporaries, 

and both students of R. Akiva. I can find no reference 

to this k ' lal other than Mavo Ha-Talmud , nor any reason to 

substantiate or dispute it. 

, ')'f,IS!' ' ').) ~.:)r.j "l'tJtJI ,,, 'IJ7'Gc: 1? 

(In a dispute between) R. Eliezer and R.Joshua , 
the halakhah is according to R. Joshua. (7) 

") J ,,r,, 1,n I ~ 1/Y [,,..:, :;):) r,.., /'le,/ , ( A"),J ':) j f'n ~.~, 11/ 1.j'fl he ., 
·..I' 1.:> [ o ".)IIJ f,N f, f> 

(In a dispute between) R. El iezer and R. Gamal iel, 
the halakhah is according to R. Gamaliel. The 
halakhah is never accor ding to the students of 
R. Eliezer except for eight halakhot . 

Both of these k'lalim concern R. Eliezer b. Hyrcanus, 

and his authority relative to R. Joshua b. ]jananiah and 

R. Gamaliel II. (See Chapter I, section B for a discussion 

of these three and their conflicts.) That the halakhah 

does not follow R. Eliezer is not surprising , s i nce he was 

excommunicated and his rulings not accepted. 8 That it 

follows his students in eight halakhot is slightly more 
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significant , especially considering the post-talmudic 

nature of the k'lal. After many generations the sociolo­

gical reality showed that generally R. Eliezer ' s students 

were not followed, but in eight particular cases, their 

rulings were followed by a majority of the people, hence, 

this k 'lal. 

C. K'lalim Related to Amoraim 

Most of the k'lalirn regarding amoraim are found some­

where in the Talmud, either attributed to a later amora or 

cited anonymously . These are the exceptions listed in 

Mavo Ha- Talmud. 

(In a ~ispute between) Rav Judah and Rabbah, 
the halakhah is according to Rav Judah. 

Rav Judah was a second generation Babylonian arnora, 

and Rabbah was part of the third generation. We know that 

in disputes with his contemporaries (particularly Rav 

Joseph - see above, Chapter II, Section D. ) , Rabbah had 

authority. But Rabbah was a student of Rav Judah, which 

could be the basis for this k'lal. Elsewhere we see a 

general k'lal1 

of which this could be an application. 

· l~1r ~ ,,fntJ ,.~t JNJ~ Jl'IN-' ~.:>i-, 'f.,/c ,0-, ,"1 Vi 

The halakhah is according to Mar b. R . Ashi when 
he is not in confl ict with his teacher. 

Seder Tannaim ve-Amoraim9 reads: 

"i)'}' l,.lQ; (DvtJ•AI 711) l,'),tNlj •h.l,.) 
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In the whole Talmud, the halakhah is according 
to li;ar b. rl . Ashi except for two cases . 

Mar b. rt . Ashi was a seventh generation Babyl onian 

amora. It is not at all surprising that a k'lal related 

to him is found in geonic sources (see below). The other 

k 'lal related to someone so late is that about Rav AQa 

and Ravina (see Chapter II, Section G) , and that, though 

stated in the Talmud , is anonymous. 

We have two comments in Tosafot about this k'la1, 10 

both in r elation to II ~-r,~t. rc);)l'J," one of the k'lalim 

which Seder Tannaim ve-Amoraim counts as an exception to 

1V1ar b. R. Ashi's authority. Rabbenu Gershorn attributes 

to Hai Gaon the statement that in this case the halakhah 

follows Mar b. R. Ashi. Further down in the same passage 

in Tosafot , Rabbenu Isaac cites the k ' lal in Halakhot 
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Gedolot ~nd Seder Tannaim ve- Amoraim, saying that the halakhah 

follows Mar b. R. Ashi in all cases but two (as above). 

If we compare the k 'lalim, we see that the k'lal as 

stated in Mavo Ha- Talmud is less specific, and therefore 

attributes more authority to Mar b. R. Ashi than does the 

k'lal in Seder Tannaim ve-Amoraim, and seems to follow the 

opinion of Hai Gaon . 

Hai Gaon was the last of the geonim (c. 1010) , and 

was an associate of the author of Mavo Ha-Talmud (or his 

son-in-law, if we would accept the theory that this work 

was written by Samuel bar Hofri) . His comment is notable 

because it shows a change in the halakhah from t he e i ghth 

and ninth centuries (Halakhot Gedolot and Seder Tannaim 



ve - Amoraim) , to the early eleventh century. His opinion 

undoubtedly influenced the more liberal wording in Mavo 

Ha-Talmud which left open the possibility that" v ~ ,~~ ,~0~" 
was also decided according to Mar b. R. Ashi. 

The implications here are quite important. First, 

this shows that some k'lalim about amoraim were not final 

until even the late geonic period. Second, and more signi­

ficant , is that we see a development of th<" halakhah . As 

there is change in historical setting and in the authori­

ties , there is also change in the way they perceive the 

halakhah and define it for themselves and future generations . 
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CONCLUSION 

In this study we have seen the development of sever al 

trends regarding k ' lalei ha-p'Gak . We have discussed t he 

contradictory uses of the bat kolas a proposed source of 

halakhic author ity, and the implications of its u:: e in each 

case . 

R. JoDanan has emerged as an important formulator of 

k ' lalirn about the tannaitic period. We have suggested that 

his experience as a J.,upil of Judah ha-Nasi and of his circle 

gave him insight into the procedures in the School of Rabbi 

and the formulati on of the Mishnah . 

A general trend which emerged showed three or more 

generations between a teacher and a k'lal about him. Those 

cases where the time span was shorter , were clearly in 

reference to an overwhelmingly influential scholar (e .g. 

Judah ha- Nasi), whose authority was quite obvious. We 

have postulated throughout this s tudy t hat the several 

generations t hat were allowed to pass indicat e that the 

~tis ,rere .-ai. -CL"lg a_--:<i wa:tch.i?3€ for so=..ething. lie pro-
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teacher and his opinions within the academy itself. and 

waited for those trends to emerge . 

We found a high degree of anonymity in k ' lalim about 

amoraim. Assuming that passage of generations was standard 

in the formulation of k ' lalim. we have proposed that some 

of these k'lalim are saboraic or geonic. Using k'lalim 

about late amoraim as a model. we postulated that anonymity 

may be an indication of late formulation of a k'lal.1 

If this analysis is correct, then the nature of 

k'lalei ha-p'sak and of "authoritative halakhah , " is really 

a sociological , political, and historical issue. The 

k'lalim are descriptive rather than prescriptive, and should 

be viewed as conditional, temporal decisions, rather than 

decisions to bind all generations . 
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NOTES 

INTRODUCTION 

1, Seder Tannaim ve-Amoraim is a late Geonic work. The 
author is unknown. According to Azaria de Rossi, it 
was written in the year 887 . It was used by the author 
of Mavo Ha-Talmud in preparing his list of k'lalim. 

2. Yad Malachi is a work published in Leghorn in 1767. 
The author was Malachi ben Jacob ha-Kohen, an Italian 
scholar who died between 1765 and 1790 . Yad Malachi 
"deals with the methodology of the Talm.1d and the 
codifiers. Part 1 contains principles of the Talmud 
in alphabetical order; Part 2, principles of the 
codifiers in chronological order; and Part 3, principles 
of various laws in alphabetical order . " ( "Malachi ben 
Jacob ha-Kohen" in t he Encyclopedia Judaica, Volume 11 
p. 81 7.) 

J . Ha-GRI"B is an acronym for Ha-Gaon Rabbi Judah Bachrach 
(1775-1 846) , a Lithuanian rabbi and author. He wrote 
glosses to the Talmud, to Maimonides' Mishneh Torah, 
and other works. 

l. 

2. 

J. 

4 . 

5. 

6 . 

7. 

CHAPTER I 

Parallel texts can be found in Rosh Hashanah 14b, 
Hullin 4Jb, Tosefta Sukkah 2, Tosefta Yebamot 1:13, 
Tosefta Eduyot 2:J, T. J . Sukkah 2:8, T.J. Yebamot 1:6. 

Baba Ivie;ia 59b, 

Another reference to the bat kol is in Berakhot 51b- 52a, 
where both views of the bat kol (as authoritative and 
not) are cited in an argument related to Bet Shammai 
and Bet Hillel. 

See section I-A. Reference is to Erubin lJb and 
T. J. Berakhot 1:7, Jb. 

Baba Me;ia 59b , 

Ibid . 

The reference to "~. Sime on b. Gamaliel'' in Erubin is 
in error. The parallel passage in Tosefta Ta'anit 2:5 
reads:" . ' . <;,,,r,.i ,;>, WI LJl'>1 CD .,,,,,[" - "After the 
death of Rabban Gamaliel ... " 
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8. Berakhot 27b. 

9, Baba Me~ia 59b. 

10, Sanhedrin 14a. 

11. T. J .~agiga 3 :1, 78c. 

12. Horayot 1Jb - 14a . 

13. Sanhedrin 20a. 

14. Kiddushin 52b; Nazir 49b, 

15. Mena~ot 104a. 

16. Horayot lJb, Tosefta Berakhot 5:2 . 

17. The three excluded cases are found in the following 
sources: surety - Baba Batra 173a; Sidon - Gitin 74a; 
latter proof - Sanhedrin Jla. 

18 . Gitin 59a. 

CHAPTER II 

1. }:lullin 1J?b. 

2. Be~ah 4a . 

J. See Chapter I , section C for their debate about 
R. Akiva and ~ - Tarfon. 

4. The three cases in which the halakhah follows Rav 
Joseph are: 
~~t - When one of the heirs has a field adjoining the 

field that is to be divided (See Baba Batra 12b). 
J~r - So long as they are dealing with the same subject 

(See case discussed in Baba Batra 114b). 
v3n~ - The case where the testator expressed the wish 

that his estate be divided between his wife and 
his son. The widow, accordin~ to ~- Joseph, is 
entitled to half the estate ( See Baba Batra 14Ja). 

5 . The statement is also found in Baba l\ie;ia 110a and 
Kiddushin 59b. 

6 . /(;,;, •ff.) , Section 



7. 'I"he pnemonic p ft l f )'' 1' stands for: 
(: ~:> /'I ~ ~ j l<.>•"'lil J' "I:}~ fti f;/1& I 

1. 

2 , 

J. 

4. 

5. 

6. 

(.J:::i L''?,;>JO) } oa; lcJO y-,~,Jf P"'J .,;rr 
(. IC ( 1N I 1 ,,J I ,f, le.# ~Nl'J(l ,,, 

(. le) l'"'~r) :-.Jc,•~f 1')0/'IJ JC~ ('ti~ r 
(.-,,f rG•t) ,,C"·tN ,~·n If) C 

{J:) r"ll"lJ0.J'ln /'Jff fio.1 0''°1.);)r p1f•Nj ).)tic ,Al /J 

CHAPTER III 

The context shows Akiba taking a contr,wersial action 
and Gamaliel asking him if he must always involve 
himself in controversy. Akiba answers, 

'J'.)") y~IWI ,., f'')/llfc 7' ' ',;)flf f' vwc '!J-"t, &"'rte ~•.), (.,-. 

. ,5) .J-1;))~- · P ' D').) o..)ro , ,,.,.,, ~,,,, 

He said to him: Master, although you say 
this way and your colleagues say the other 
way, you have taught us, master, that where 
an individual joins issue with the majority, 
the halakhah is determined by the majority. 

Berakhot J?a 

The statement p •;,·u (,.:,{;, p 1 .:l')J ~ 1n1 is found in the 
following places in the Babylonian Talmud: Berakhot 9a, 
J7a; Shabbat 60b, lJOb; Yoma J6b; Be~ahlla; Yebamot 40a, 
46b, 47a; Ketubot 21a; Baba Kama 102a; Avodah Zarah7a; 
Bekhorot J?a; Niddah )Ob, 48a. 

See this mode of argument suggested and rejected in 
Be~ah 11a; and used in Baba Kama 102a and Avodah 
Zarah 7a which are parallel texts. 

Yad foalachi , e,,.., ~ • ST:::i , lo f .1' ~ 

}:iullin 1J7b . 

The phrase: tf /'JN Jc.••r> •.>1 -'l~t.1,f1.:>> 1.>I 
appears elsewhere in Erubin 92a and Niddah 62b. 
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CHAPTER IV 

1. ~ ~ '">ti> Jl'>t0 is the small section of notes below 
Mavo Ha- Talmud which gives Talmudic refer ences for the 
k ' l a lim l isted . ~• •,tn is an acronym for Ha-Gaon 
Rabbi Judah Bachrach T, ~ ~ .,~,.,,, •~, /'''t~ ( 1775- 1846) . 

2. Kahana edi tion , p. 16 (section 22 , IV). 

3 . fc.q ~ ,[[-:,, section r, f, . 4' 
The gaonjc reference is found in the • •,, in Gitin. 

4 . T. J . Demai 2 , 22d. 

5. 1~():) ,ff;, section :i 1l 

6. 

7. 

8. 

9 . 

10. 

Kahana edi tion , p . 16 (section 22 , II) . 

This k ' lal is also found in Yad Malachi # ~vp~. and in 
Seder Tannaim ve- Amoraim, Kahana p. 17 , (section 23 , V) . 

Baba Me;ia 59b, 

Kahana edition, p. 23 (section 38 , III). 

Tosafot Shavuot 42a 
a •/'11~ /cp >~ ~ 0101f'"> pC... •~ r~•J •/J'~~JII lfij '!Jo" H lc l;t, -Wf&f •&I• ,,p HI i,/{, 

)., , ~, n>11:i ,,,.,,, P'" l !) '~' j>,ijl'tJ-iJ r' nT/ij& ,,,11.i ,,.,. ~, ,.:i ~,o ,r .,,,,, • 
• • , ,,,.., •,c~ 

t" ;),l f' l•.}''"'-1 ~,.:,,_ l•;P°" #Cfi ..J>'')"Hr ..,.~, .. ./';i .,.,,, ,.,,.3, u•,m 
~1'1 ->t 7;,•N~ 1~ o~e.~ .,,f,::>.l 11.1< .:11 1;:l~> 1y.,f,.,'.3 P'" .,'""'' P'"J/" n o~, 

• • • "-". "1 t lu 

~N' OI .,,,n, .1 -r,.-:it. f 3'AJN ')i:I o' e,;') f.,.11 -:)'J"II:> '<J-'fri ~ ,09 'NJ ,,. ,, 

")H"'r' l'"''l ;l ...,.,,.,t. •11i (pa.,·'" ii) D6,,l;'I "''"a,,~~ .,,,n, t f r;, 
. '11' h J:a t,~'t'1e 'l''S 

CONCLUSION 

1 . David ha- Livni , Mekorot u-Mesorot - Seder Moed, p 10- 12. 
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