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Introduction 

It is early in the twenty-first century, and the United States is in the middle of 

a debate that is, on its surface, about stem cell research and more deeply about the 

nature of illness and healing and even about the nature of humanity itself. With stem 

cell research, we are facing the prospect of being able to eradicate many of the major 

diseases and ailments that plague humanity. It could be a dream come true. 

Americans have long lived by a narrative of cure. Our stories tell of the 

triumph of the weak over the mighty, of science over disease. America is the source 

of much of the world's medical research, and we train many of the best doctors alive. 

America is a world where death is an inevitable fact of life that should nonetheless be 

fended off for as long as possible. Doctors are the defenders, their therapies are the 

weapons. To die of a disease is, for many, to admit defeat. Americans do not like to 

be sick and Americans do not like to die. Stem cell research, while not a fountain of 

youth, could answer our prayers for a new way to stave off death by curing illness in 

completely new ways. It truly could be an American dream come true. 

Clearly, the American cure narrative is not simply about making sick people 

better and improving the quality of life. It is about staring death in the face and 

winning. It is about learning and doing more than anyone thought possible, about 

breaking the boundaries of our limited minds and outsmarting even God in his divine 

plan. These prospects of such enormous power are frightening, but they are the 
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prospects faced by those who wish to move ahead with this most promising scientific 

development. 

With stem cell research, we will make almost unthinkable decisions about the 

nature and value of life. We may use fetal tissue, we may create brand new human 

organs in a petri dish, we may even create exact copies of human beings. We must 

decide how much trust we are willing to put in our boldest and most brilliant 

scientists, and how much trust we are willing to put in OW'Selves to make moral 

decisions about this complex issue. These daunting tasks make the possible dream 

come true of stem cell research seem like a source of nightmares. 

This paper will explore the pulse of the natio~ of traditional Judaism and of 

. · American Refonn Judaism as we all struggle to reconcile our desires to cure disease 

· and preserve life with the enormous decisions involved in actually pursuing those 

goals. The connections between these three seemingly distinct groups will prove 

surprising, and hopefully a narrative of stem cell research in America, one geared 

toward Jews but reflective of all, will emerge. 
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suppose that this is what a good research experience should produce-- a feeling that 

there is so much more to learn. There is so much more to learn ... 

Gratefully, 

Sharon Gladstone, March 2003 
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1: The Stem Cell Question: News and Views 

The "Secular" Debate 

The national debate over whether to use stem cells for research is supposed to 

be a secular one. The citizens of the United States, represented by our legislators, 

shall evaluate the scientific, moral and ethical issues associated with stem cell 

research. We must reach conclusions about the propriety of such research, and, as in 

many other cases, we must craft laws to regulate the processes involved in it. We 

Americans, our lawmakers in particular, are supposed to go about this process of 

debating and decisl'on making under the aegis of the ·First Amendment of our 

Constitution. Ideally, w~-mWJt keep church and state, more broadly stated as religion .. 

and politics, completely separate, even when we tackle this difficult dilemma, which 

may go to the heart of our value systems. 

It is a lofty ideal. The leading powers of this country would keep religion 

and/or religion inspired ideals at bay while they hashed out answers to some of the 

toughest moral and ethical questions of the day. But the ideal does not match reality. 

We do not speak of an American secular ethic. We do not keep matters of faith 

separate from matters of progress. Our secular decision-making processes are often 

influenced by our religious beliefs. There are countless other means of reaching 

moral and ethical decisions, consequentialism, the process of assessing the morality 
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of a decision based on its possible outcomes, being the most common, but these do 

not make the news. People who are not atheists (and most politicians are not 

admitted atheists) will almost invariably be influenced by their religious beliefs when 

making challenging moral and ethical decisions. 

There exists plenty of evidence substantiating this claim. For example, Felicia 

R. Lee, in her August 24, 2002 article, cites a 2001 Gallup Poll that showed that 82 

percent of Americans th?ught of themselves as Christians, IO percent as members of 

other faiths and that only 8 percent were atheists or agnostics. All participants stated 

that, "no dogma, religio~ creed or denominational commitment guided their beliefs," 

but majorities were willing to support blac~ Jewish, female or gay presidential 
• 

C3.!1.didates while only 48 ~rcent of those polled would vote for an atheist. 1 This 

.influence may be so pervasive, and sometimes so subtle, that it remains either 

unnoticed or unspoken but the influence is significant. 

Perhaps this religious influence is innocuous, even comforting, for our "One 

nation, under God." I suggest that it is anything but. We hear of an American ethic 

which, when pushed, will be characterized as .. Judeo-Christian." In truth, this ethic is 

primarily a Christian ethic, likely due in large part to the large majority of Christians 

in America. Some people who see their religious views reflected back at them by 

their politicians will be pleased. Those who do not see their religious views reflected, 

alongside those who, from an atheistic or disestablishmentarian bent, do not wish to 

1 Lee, Felicia R "The Secular Society Gets Religion." New York Times 24 Aug. 2002, late ed.: B7. 
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see any religious views reflected by politicians, will not be so comforted. In his 

August 9, 2001 speech in which he drastically limited the potential for progress in 

stem cell research, George W. Bush stated, uMy position on these issues is shaped by 

deeply held beliefs. I am a strong supporter of science and technology. and I believe 

they have the potential for incredible good ... I also believe human life is a sacred gift 

from our Creator. I worry about a culture that devalues human life."2 While many 

. theists might be comfortable with Bush's notion oflife as a sacred gift from God, his 

God may not be the same as the God of the rest of the country, and his beliefs may 

not be the same as the beliefs of others. 

It is not only George W. Bush who puts a religious spin on the stem cell 
~ 

debate. Countless authors use terms such as ensoulment of the embryo and sanctity 

of human life. I do believe that a truly secular debate should not have a religious tone 

(and I would maintain my position even if the informing religion was my own). But I 

also believe, for better or for worse, that Americans want to have some tool for 

reflecting on these moral dilemmas and religion is that tool. Let it be established that 

the challenge of church-state combination exists, and let the discussion move on. 

2 Bush, George W. "Stem Cell Research." Crawford, Texas. 9 August, 2001. 
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So what is a Stem Cell, Anyway? 

Stem cells are a type of cells found in humans at all stages of development. 3 

There are three types of these cells, embryonic, fetal and adult. Stem cells are unique 

among other cells because they are unspecialized and will remain so until given a 

signal to develop into a specific type of cell. A heart or skin cell, on the other hand 

will always perfonn the specific biological functions of its organ. When tissues in 

one of the body's organs become damaged, stem cells may enable the body to restore 

them. Scientists believe that stem cells may be a means of curing cWTently incurable 

illnesses and repairing currently irreparable damages. 

Not all stem cells are the same. Stem cells from a fertilized egg (from the 

moment of fertiliz.ation up to about four days or the 32-cell stage) are totipotent, 

meaning that they can develop into any type of cell. Once the fertilized egg reaches 

its 32-cell stage, the totipotent cells begin to specialize and form a hollow sphere of 

cells called a blastocyst. The blastocyst has an outer layer of cells and an inner 

cluster called the inner cell mass. The outer layer will become the fetal support 

system (placenta and supporting tissues that will enable the fetus to develop in the 

uterus) while the inner cell mass will become virtually every type of cell found in the 

human body. It is of vital importance to note that the inner cell mass cannot give rise 

to any part of the fetal support system. The cells in the inner cell mass are called 

3 The following material is paraphrased from the CCAR Responsa Committee's Teshuvah 5761.7, 
"Human Stem Cell Research" and from Rabbi Elliot N. Dorff's August, 2002 paper entitled "Stem 
Cell Research." 
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plu.ripotent, meaning that they can give rise to most, but not all types of cells. 

Pluripotent stem cells become more specialized types of stem cells, such as blood 

stem cells, capable of becoming any of the components in blood (but nothing but 

blood), or skin cells that can become all types of skin (but nothing but skin). These 

are called multipotent stem cells. 

Totipotent and pluripotent stem cells are called embryonic stem cells because 

they occur only in embryos. Multipotent stem cells, while fowid in embryos, are also 

found in adults (an adult is any human being that is no longer in the womb), hence 

their name, adult stem cells. By their very nature, embryonic stem cells hold more 

potential for use as treatment for various ailments because of their limitless or nearly 
.. 

limitless developmental ~ssibilities. 

Currently 60 embryonic stem cell lines are maintained by the United States 

government and are available for use in government sponsored stem cell research. 

Embryonic stem cell lines are theoretically capable of regenerating themselves 

indefinitely. Therefore, those 60 cell lines could provide enough stem cells for any 

researcher that needs them. Realistically, though, the cell lines do not seem to be an 

everlasting source of new cells. They lose the ability to properly reproduce 

themselves as they age. It is currently under question whether any of the currently 

existing cell lines will prove a useful source of new stem cells. 

Adult stem cells, though more limited in scope, do offer the slim possibility of 

being an adequate substitute for embryonic stem cells, and harvesting them poses far 
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fewer ethical dilemmas than does harvesting their immature counterparts. I, like 

every scientist, politician and theologian I have read, wish to stress the absolute 

preference that I assign to adult stem cells over embryonic stem cells. I would like 

nothing more than to see science develop ways of making adult stem cells perform as 

embryonic stem cells do. But this prospect seems unlikely, and so I, like every 

scientist, politician and theologian I have read, will engage in the embryonic stem cell 

debate. 

There is an additional possibility for another, less morally challenging, source 

for stem cells. Scientists are developing a technique called Somatic Cell Nuclear 

Transfer (hereafter SCNT) whereby an egg would have its nucleus removed (this 
! 

removes its chromosom~s) so that all that remained were the materials that are 
:• , .. 

essential for embryonic development. The de-nucleated egg would be placed beside 

any somatic cell except a sperm or egg cell. The two would be upped, probably with 

some combination of electricity and chemicals.4 The anticipated result is a cell or 

cells that would be totipotent- all of the benefits of the newly created embryo without 

the actual embryo. The technique of SCNT has been called therapeutic cloning, a 

name whose controversial nature will be explained below. 

Scientists and laypeople alike have high hopes for stem cells. At the top of 

the list is the possibility that stem cells may be the key to curing countless conditions, 

namely Parkinson's and Alzheimer's disc::;ases, spinal cord injuries, strokes, burns, 

4 This is the part of the process that is still mostly a mystery, certainly to the general public and 
possibly to the scientists who are attempting to develop it. 
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heart diseases, diabetes, osteoruthritis and rheumatoid arthritis. Stem cells are 

believed to be superior to any current medical treatments for these medical problems 

because they eliminate many of the associated complications, namely side-effects of 

the drugs and organ/tissue rejection. Stem cells could offer countless new and safer 

avenues to cures for some of our most severe medical problems. 

Stem cells may be of benefit in several other ways as well. Scientists seek to 

discover the mechanism by which stem cells are specialized and told to turn on and 

off. The hope is that these scientists may be able to better understand why, when 

normal cell specializ.ation does not occur, birth defects or cancer do occur. No longer 

would doctors need to use chemicals to force cancer into remission or various 
j • • . . 
~ treatments to counterbalance birth defects- they could stop them at the cellular levels 

· and prevent the mutations from even occurring. 

Stem cells could also be used to test drugs more safely and effectively. While 

animal human trials would still be necessary, trials on human stem cells would 

streamline the process of drug testing. Any drugs that proved harmful to the human 

stem cells would never be tried in animals and human beings. Advocates hope that 

this would curb the risks that accompany animal and human research. 5 

Finally, stem cells may be used to develop organs for transplant. Currently, 

we must rely on donors to supply organs that will replace injured or failing organs (be 

those the heart, kidneys, skin or any other transplantable organ). Stem cells may be 

5 Dorff, "Stem Cell Research," 4. 
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able to be grown into any desired organ, thus eliminating the need for organ donation. 

It may be possible to do SCNT using the intended recipient of the organ as the donor 

of the somatic cell. This means that the risk of donor rejection due to a genetic 

mismatch would be nullified. 

With Promise Come Problems 

No one can deny that stem cell research, with its promises of treatments and 

cures heretofore unheard of, could be a modem day medical manna from· heaven. 

The biblical story of manna begins in Exodus 16, when the Israelites complained to 

Moses that they missed the plentiful food supplies of Egypt and that they feared death 

from starvation in the desert. God sent manna to feed the people and, by way of an 

acknowledged miracle, they were sustained every day of their forty years. Stem cells 

are coming at a time when hope for medical treatments for many illnesses and injwies 

is difficult to sustain- treatments and cures are just not being found at the desired rate 

( or at all), and stem cells offer a fresh approach to the problem of these conditions. 

But, the story of manna continues in Numbers I 1, when the people complain bitterly 

to Moses that they have nothing but manna- the food of Egypt, regardless of the fact 

that Egypt equals slavery for the Jews, would be better than the daily bread! And, 

just as manna had its detractors, so does stem cell research. The stem cell debate is 

laden with controversy on a number of fronts. Each point that one group (usually, but 

not always conservative Christian factions) raises against stem cell research has a 
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counterpoint raised by proponents of the research. The safety of an insecure medical 

past is, for some, more desirable than the prospect of a controversial medical future. 

There are two primary moral problems associated with stem cell research. 

First, though not necessarily more significant, is the fact that embryonic stem cells 

must come from embryos. Second is the ever-challenging argwnent based on the 

principle of the slippery slope whereby one decision leads to another more lenient 

decision which leads to another and the eventual dissolution of the moral standards 

originally imposed on the situation. I hope that as I explicate each of the· components 

of the stem cell debate the thrust of these two primary moral problems will become 

clear. 
. 

Many·opponents of abortion, again, mostly right wing Christian groups, 

rigorously oppose stem cell research because, at its current state, it requires 

embryonic stem cells that can only come from aborted fetuses or embryos created 

through In-Vitro Fertilization (IVF). They believe that life begins at inception, 

whether this is in a womb or in a petri dish or test tube. Therefore, harvesting of 

embryonic stem cells constitutes as gross a violation of a life as murdering a full

grown adult. It is ironic that these people do not raise objections when fertility clinics 

discard embryos that were created for IVF but not used. Some abortion opponents 

actually do consider IVF embryos an acceptable source for stem cells. Orrin Hatch, 

whose anti-abortion credentials are quite well established, stated: "At the core of my 

support of regenerative medicine research is my belief that human life begins in a 
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mother's nurturing womb. "6 SCNT would probably be the most acceptable option for 

all anti-abortion activists because, not only is the embryo not implanted in a woman's 

womb, but the egg is never even fertilized with sperm. But, since SCNT has not been 

successful as of yet, the dream of developing a non-controversial means of harvesting 

stem cells remains a dream. 

People who oppose stem cell research because of abortion issues believe that 

stem cell research will justify, if not encourage abortions. Perhaps the promise of 

medical advances resulting from embryonic research will assuage some of the guilt 

felt by women considering aborting their fetuses and will thus increase abortion rates 

in the United States. Proponents of stem cell research would likely proclaim that 
.... 

hypothesis preposterous simply because women who are on the fence about ending 

their pregnancies will probably not use notions of the greater good to inform their 

decisions. Other, less cutting counterarguments exist as well. Many believe that, 

since abortions are legal and happening in the United States, medical researchers 

should be allowed to use the aborted fetuses (with the full consent of the mother). 

While abortions are necessary (for a wide variety of reasons), no one likes them. 

Why not derive some benefit from what is an otherwise sad event? Additionally, 

using embryos created from IVF (again, with full donor consent) would circumvent 

the abortion issue altogether. Either of these options seems to be a rational response 

to the anti-abortion protesters. But, of course, none of these obviates the problem that 

6 "The Pro-Life Case for Cloning," New York Times 2 May, 2002, natl. ed.: A26. 
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those who believe that life begins at inception would have with embryonic stem cell 

research. 

Opponents of stem cell research have fears that range beyond the abortion/life 

issue. Charles Krauthammer, in his article entitled "Crossing Lines, A Secular 

Argument Against Research Cloning," 7 worries about the commodification of the 

human embryo. He is not so fearful of commodification of aborted fetuses and IVF 

embryos. His main fear is that, "The bill that would legalize research cloning 

[SCNT] essentially sanctions, licenses, and protects the establishment of a most 

ghoulish enterprise: the c~tion of nascent human life for the sole purpose of its 

exploitation and destruction." He differentiates between IVF embryos and SCNT 

created embryos by suggesting that, while the probability of destruction of IVF 

embryos is high, the probability of destruction of SCNT embryos is one hundred 

percent. Krauthammer believes that one must consider intent when determining 

morality (an issue that will be clouded by a Jewish principle discussed in the second 

chapter). It seems rather a rigid argwnent to suggest that scientists wish to create 

stem cell sources strictly for the sake of destroying them (an immoral act). In fact, 

scientists intend to use stem cells to cure diseases and repair currently irreparable 

injuries. Yes, the developed cells will be destroyed, but they were created not for 

destruction, but for therapeutic purposes. Krauthammer' s argument is fundamentally 

flawed in that manner. 

7 Krauthammer, Charles. "Crossing Lines: A Secular Argument Against research Cloning." The New 
Republic. 29 Apr. 2002: 20-23. 
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Ironically enough, Orrin Hatch's belief (quoted above) also acts as a 

counterpoint to Krauthammer. Krauthammer claims not to believe, "that either 

personhood or ensoulment occurs at inception/' but he calls embryos "nascent hwnan 

life." He is against SCNT for stem cell research because a nascent human life is 

being destroyed. Hatch and his followers would insist that there is nothing nascent, 

or perhaps even human, about an embryo existing outside of the womb, and thus 

would, and do, see no problem. There is certainly irony involved in pitting a strict 

anti-abortionist's argument in favor of SCNT stem cell research against a choice 

advocate's argument against the use of SCNT stem cell research. And, readers are 

also confronted with just one peek at the vast complexities involved in the stem cell 

deb)lte. When the boundaries between sides are so blurred that the "enemy" becomes 

unknown, a true challenge is present. 

Perhaps the slippery slope issues of stem cell research are the most 

challenging of all. They go beyond issues of belief (unlike the anti-abortion 

objections to stem cell) or even of morality (do the means justify the ends in stem cell 

research), and into the realm of absolute fear. The slippery slopes are everywhere, 

and just when it seems that someone has found terra firma, another slope appears and 

the sliding begins anew. 

One party of stem cell objectors suggests that violating the embryo today will 

lead to the violation of fetus or infant tomorrow. A more general accusation is the 

oft-called "Brave New World" syndrome. People genuinely fear that there will 
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someday be fanns where embryos are created and raised, where human life becomes 

devoid of all value except its medical value, and where untold horrors will unfold 

against the human race. Even if the intentions are worthy, opponents believe that the 

potential horrors are too great to justify. 

While this is the stuff that science fiction is made of, a certain degree of fear is 

understandable. History has given us countless examples of good intentions run 

amok. Alfred Nobel created dynamite as a means of making nitroglycerin safer to 

handle. It was developed into a weapon used for destruction and murder.· Glue, a 

seemingly innocuous and indispensable tool for art projects and the like is sometimes 

used as a drug by people who sniff it. It is almost impossible to create something and 
.. 

know with certainty that it will never be used for nefarious pwposes, but the real 

question is whether this is reason enough to not create. 

The people who suggest that stem cell research will lead to experimentation 

on (and possibly even destruction of) fetuses or even babies, or who envision a 

"Brave New World/' have little faith in the entire system within which stem cell 

research would happen. First, the same specter of evil that frightens people into 

opposing stem cell research on the grounds that it could be abused frightens stem cell 

researchers into being exceedingly cautious with their work. No one can forget the 

fictional images created in "Brave New World," or the real images of Nazi doctor 

JosefMengele's inhwnan experiments. But today's scientists and doctors are, we 
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preswne, not characters from a novel or throwbacks to history's darkest people. They 

are moral individuals motivated by a desire to do good and to do no harm. 

Today's medical professionals are bound by the 2500 year old words of the 

Hippocratic oath. Doctors and scientists are all trained in ethics. There are countless 

ethics review boards (staffed by doctors, scientists and all types oflay people) 

watching over the most infinitesimal details of medical/scientific progress. Public 

opinion also plays a significant role in checking the behavior of scientists. And 

finally, for those who are unwilling to believe that humanity is fundamentally good, 

that human beings strive to help and not hurt, and that Dr. Frankenstein is a fictional 

character and Dr. Mengele (and his spirit) is dead, there are politicians, ready to set 

and enforce the rules. 
. . ,•· 

A Political Party 

The political debate over stem cell research is dizzying in its complexity. 

Every issue mentioned above has and continues to come into play, and almost all of 

the legislators entrusted with making a decision vis-a-vis stem cell research are 

neither scientists nor ethicists, but regular people with emotions and opinions, fears 

and beliefs. While the final sentence of the preceding section may seem to suggest 

that politicians will assuage any fears about stem cell research legislatively, this is 

anything but true. 
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At the head of the American stem cell debate is President Bush. The president 

has appointed a Council on Bioethics, "a collection of 18 doctors, legal and ethical 

scholars, scientists and a joumalist,"8 to advise him on this issue. Dr. Leon Kass, a 

physician and biochemist who has taught philosophy and ethics at the University of 

Chicago since 1976, chairs the cowicil and is Bush's primary advisor. Kass finds that 

his commitment to the natural (i.e. medically witouched) cycle of birth, procreation 

and death conflicts with the desire of science and medicine to improve this cycle by 

making procreation more possible and using medical means to almost defeat 

mortality. He is adamantly against cloning, calling it, "a major violation of our 

human nature" and is conservative when considering issues of medical progress 
~ 

w~ere ethical questions exist. He is not satisfied that medical progress trumps ethical 

dilemmas. Though Kass and the Council on Bioethics have no legislative powers, 

they undoubtedly influence the president in his decision making. 

On August 9, 2001, the president publicly addressed the stem cell debate. He 

outlined the potential benefits of stem cell research, noted that stem cells may also be 

harvested from adult cells, umbilical cords and even human placenta, and 

acknowledged the United States, reputation as a leader in medical progress. Bush 

then stated that embryonic stem cell research, "is at the leading edge of a series of 

moral hazards,', and thatt "while we're all hopeful about the potential of this research, 

no one can be certain that the science will live up to the hope it has generated." He 

'Stolberg, Sheryl Gay. "Bush's Advisers on Ethics Discuss Human Cloning" New York Times. 18 
Jan. 2002, natl. ed.: A19 
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decided to allow the 60 pre-existent embryonic stem cell lines to be used for federally 

funded stem cell research. These 60 lines are acceptable because ''the life and death 

decision has already been made," and would thus not cause taxpayer funding to 

"sanction or encourage further human embryos that have at least the potential for 

life." President Bush's decision on stem cells is deemed temporary, and so the issue 

has been taken up by congress as well. 

Senator Sam Brownbacl4 Rep. Kansas, introduced strict anti-stem cell 

research legislation in January of 2002. His bill proposes the prohibition·of 

reproductive cloning and mandates severe criminal penalties for participation in all 

forms of stem cell research. The bill effectively halts all progress made thus far. 

i 
Senator Dianne Feinstein introduced her own legislation in December of 2001. She 

also proposes the prohibition of reproductive clonin& but she allows for other forms 

of stem cell research in order to cure life-threatening diseases. The debate over which 

bill to pass is not particularly partisan in nature. The House of Representatives 

passed Senator Brownback's bill in May of 2002. The debate in the Senate was more 

heated, and the bill has not yet been voted on. While it seemed unlikely that 

Brownback's bill would pass in the Senate prior to the 2002 election, it remains to be 

seen what will happen with the newly formed Senate. 

In truth, this is just a surface treatment of the stem cell debate's political front. 

No one can fully know just who, or what is influencing the legislators when they 

consider this issue. Some are compelled by religious values, some by moral values, 
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and some, unsure of their own opinion, rely on their constituents to help them make 

their decisions. 

Public Opinion? 

There is limited infonnation available concerning public opinion about the 

stem cell debate. An American Medical Association poll taken in May 2002 found 

that 43% of participants supported federal funding of stem cell research while 34% 

opposed it (it had been 55% versus 29% in August of2001). It also found that 

proponents of stem cell research were influenced by the media while opponents were 

influenced by religious beliefs. An ABC poll conducted in late June 2002 found 

similar results on both fronts. Yet another ABC poll found that public opinion varied 

based on the wording of the question. A question that included the statement, "Live 

embryos would be destroyed in their first week of development to obtain these [stem] 

cells/' garnered a 70% opposition. Another question, which presented embryos 

discarded after IVF as a source for stem cells, garnered a 58% support rating. One 

last poll found that most of the people questioned felt inadequately educated to take a 

decision about stem cell research. 

Overall, it seems that the majority of Americans who are willing to decide on 

the issue favor stem cell research. But, 60% is not a huge majority, and I would like 

to find further evidence of public support before drawing further conclusions. More 

telling is the number of human-interest stories describing situations where stem cells 
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could save a dying child or a quadriplegic man ( or superhero). The effects of such 

stories and personal narratives/beliefs on the stem cell debate will be discussed at 

length in the fourth chapter of this paper. For now, we must be satisfied knowing that 

the general public, who will undoubtedly integrate religious and political beliefs, 

ideas of morality and a fundamental desire to do good, should and will have some say 

in the debate over stem cell research. 
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2: Halakhah: Where "Old" is not Outdated and "New" is not 

Unprecedented 

Religious Influence? 

Having just concluded a chapter on the scientific, political and public opinion 

aspects of the stem cell debate, a tum to Halakhah, Jewish law, feels somewhat 

ironic. Why look to a legal system that is some two thousand years old~ a guide 

through the maze of modem medical ethics? How could the earliest rabbis, who 

knew nothing of the sciences that we moderns know ( and sometimes even take for 

granted), possibly inform ow understanding of this 21 st Century world, of this 21 st 

> 

Century problem? I suggest that wisdom knows not the boundaries of time. The 

proof is in the precedent. 

There are several specific reasons why an ancient system can and even should 

be applied to a modem problem. First, the ancient system still works. Though the 

process of Jewish legal ~ecision-making began in ancient Israel and Babylon, and 

though the Babylonian Talmud and cotemporaneous material did and do constitute 

the primary source for all halakhic9 decisions, Ha/akhah has traveled the face of the 

earth and the span of time and is reflective of a variety of cultural prerogatives as well 

11 Note that Halakhah with a capital H refers to the entire body of Jewish laws (in much the same way 
as the United States Constitution represents much of American law) while halakhah with a lowercase h 
refers either to a single law within the Halakhah or to the word in an adjectival sense, i.e. halakhic 
decisions are legal decisions. 
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as both ancient and modem sensibilities. Why? Halakhah has been adapted to meet 

the needs and fit mores of the people who use it. Jewish law can be quite 

contemporary, and even flexible. 

This notion of a contemporary, ever-changing and even adaptable Halakhah 

deserves consideration, in part because, for many progressive Jews (including this 

one), it seems an oxymoron, and in part because it does not seem to be true. Rabbi 

Mark Washofsky states in his essay Taking Precedent Seriously, On Halalchah as a 

Rhetorical Practice, n'fhe law, the standard of Jewish practice, is to be derived from 

the recognized sources of the law, primarily the Babylonian Talmud and its cognate 

literature. The rulings and decisions of post-Talmudic scholars are not strictly . 
" .. ~ "law'' but interpretations of the law; possessing rio inherent authority, they 

do not constram the freedom of the contemporary poselt' (33). In principle, then, the 

Halakhah does not change because there is no notion of binding precedent. A 

halakhah can be incidentally adapted by aposek, an interpreter of the law, but it 

cannot permanently change from its original form as found in the Talmud or other 

"cognate literature." 

R. Asher ben Yechiel, or the Rosh (d. 1327) said, "Jeptath in his generation is 

the equal of Samuel in his generation." In other words "You have no judge save the 

one who lives in your own time" (Washofsky, 19). That judge, though, according to 

Washofsky's correct understanding of the ideal notion of Halakhah as unvarying, 
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cannot affect a pennanent change on the law. He can only affect temporary, even 

situational change, and his ruling bears no lasting authority. 

Rabbi Elliot Dorff, in his work, Matters of Life and Death, explains Ronald 

Dworkin's distinction between rules and principles/policies: "Rules are norms to 

which there are no exceptions; they must either be followed at all times, or they must 

be changed ... A principle or policy ... is a general guideline, set for either moral 

reasons (our "principles") or pragmatic ones (our "policies"), which can admit of 

exceptions when weighed against other moral or practical concerns" ( 409). The 

decisions of the poskim, in Washofsk:y's ideal halakhic world, would be principles or 

policies. The Talmudic halakhot, on the other hand, would be the rules . 
z 

Yet the Jialakhot can and do change in a more permanent way. This happens 

in part because "Jeptath in his generation is the equal of Samuel in his generation." 

The modemposek, who reflects back to both Talmudic rule and to the 

policy/principle oftheposkim who preceded him, also reflects on the present day. 

His decisions are, simply put, more up to date, even more relevant. If a posek has 

more infonnation available to him at the time of his decision than was previously 

available, he will likely use that additional information to inform his decision. 

Though he will rarely, if ever contradict the Talmud itself, he may well contradict the 

decision of a previous posek. So far, though, I have only proven that the modem 

posek has the same temporary authority as any other posek. He and his halakhah are 

timely, but not timeless. 
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natural, i.e. a result of sexual intercourse and about the enormous power of science to 

create and manipulate life. 

Today in-vitro fertilization (IVF), the process of fertilizing an egg in a petri 

dish and then implanting the embryo into the womb is quite common, a source of 

salvation for many infertile couples. The thousands of emotionally and physically 

healthy children born as a result ofIVF have quelled fears that IVF would negatively 

affect its children. The thousands of parents who, before IVF, thought themselves 

incapable of producing a child of their own have quelled fears that the nature of 

parenthood would fundamentally change. The only fear that still persists and will 

seemingly never disappear is the fear about the enormous power of science. 
I 

Today, as I mendoned in the previous chapter, embryos created from IVF are 

a subject important to the stem cell debate. As I wrote there, when a couple wishes to 

become pregnant by IVF, the clinic usually produces many embryos because, in many 

cases, the first or even second attempt at implantation fails. Normally, when a couple 

finally meets with success, there are embryos left over. In some cases, couples 

choose to save the embryos so that they may implant again when they wish to have 

another child. Those embryos are stored in a frozen state by the fertility clinic. In 

other cases the embryos are discarded because they will not be used and storage costs 

money. Obviously, these embryos could be a valuable source of stem cells. 

Enter Judaism. Modem poskim widely accept the practice ofIVF as a 

legitimate choice for otherwise infertile couples. Fred Rosner, M.D., writes in an 
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A halakhah becomes timeless only when the body of people who adheres to it, 

namely the ha/a/chic Jews of the world, reaches a ha/a/chic consensus. Washofsky 

writes: "Over time, a question that has long been a subject of lively dispute within a 

legal community will become settled. Though the community may have in the past 

entertained disagreement and divergent approaches to its solution, this multiplicity of 

views becomes out of place once a widely accepted answer has been arrived at. That 

answer now holds the status of'law"' (28). A ha/a/chic consensus, then, marks the 

end of a law's development, but it reflects years, even centuries, of thought and 

debate. 

To put this idea in more tangible terms, consider the American institution of 

. teugenics, the process of sterilizing the mentally retarded, insane or criminals in the 

·early years of the twentieth centwy. Originally,-this process was legal and even 

considered morally right. Individuals in the categories mentioned above were thought 

of as degenerate members of society with no worth, and it was believed that the 

children of these people would have the same mental capabilities (and diminished 

hwnan worth) as their parents. But, as views of these people and their rights changed, 

first in academic and medical fields and later among the general population, both 

politicians and citizens began objecting to the practice of forced sterilization. And, as 

many of these people began to be seen in a different Jight, as human beings capable of 

living fulfilling and worthwhile lives, of getting well or of reforming, it became 

increasingly clear that forced sterilization was simply wrong. After much discourse, 
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laws were changed and the practice of sterilizing the mentally retarded, insane and 

criminals ceased and has never been legally sanctioned again. The question of 

eugenics was, as Washofsky wrote, settled. Though the people who ultimately 

banned eugenics were not doing so out of adherence to a Jewish sense of right and 

wrong, nor were they intentionally going by a halakhic process, their process 

nevertheless matches that described by Washofsk:y above. 

lbis process of careful, even slow, consideration by the experts combined 

with a reflection on what the community is currently doing or believing, that built-in 

flexibility aimed at making the best permanent decisio~ can be very useful for Jews 

engaging in the stem cell debate. On one level, halakhic decision making presents a 

! 
viable and well-tested moder for any decision making endeavor. . . 

Embracing the Faith 

On another level, though, the Halakhah does much more that just provide a 

model for modem decision-makers; it provides a framework for our decisions. At the 

beginning of my first chapter, I lamented the lack of separation between religion and 

state in terms of the stem cell debate. I worried that the lawmakers' religious views 

would cloud their perspective on this sensitive issue, and that they would ultimately 

render a religiously biased decision. Religious views must be kept separate from the 

political arena. 
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But this chapter is not about the arena of politics. Now we are in the arena of 

philosophy, of the love of knowledge, and Halakhah, the pursuit of understanding 

through Jewish law. This is where this paper becomes a Jewish paper, and where the 

stem cell debate becomes an area of Jewish interest. The stem cell debate is 

frightening. There are so many unknowns: What status should be afforded the fetus 

through whose (by whose, I do not intend to imply personhood, just a feeling that the 

pronoun fits better than "which's") destruction will scientists be able to collect stem 

cells? Who has the right to perform the research? Who sets the controls? How can 

. we justify our failures ... ? Judaism, in part through halakhic discourse, offers a 

framework through which to consider those questions. 

Whether or not Halakhah answers the questions is actually of secondary 

importance to the following reasons why it should be applied to the stem cell debate 

(though Ha/akhah does provide some helpful answers that will be explored later). 

First and foremost, Halakhah incorporates the theological convictions of Judaism. 

While these convictions will be explicated at length later in this chapter, at present it 

will suffice to say that Halakhah brings God into the decision-making process. 

Furthermore, Halakhah represents an accumulated body of Jewish knowledge. 

It provides (Jewishly educated) Jews with a sense of familiarity, making the 

Wlcharted territory of the stem cell debate somewhat navigable. As I implied above, 

we have precedents for our decision-making processes, and we have long-established 
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and fully tested tools whereby we can think the issues through and come to a just 

decision. These precedents and tools exist to ground us and to help us. 

Finally, halakhah is the most obviously Jewish system for decision-making. 

Though I will suggest in my next chapter that there are other means of making Jewish 

decisions and I will present reasons why even non-ha/akhic Jews take similar 

decisions on stem cell research as ha/akhic Jews, I will say that only the halakhic 

decision-making process is truly established. Even Reform Judaism, which nobly 

claims not to be delimited by Halakhah, looks to the Halakhah for guidance as it 

navigates the world of complex moral and ethical quandaries. Whether one wishes to 

live a halakhic life or not, Halakhah can be helpful at certain times and in certain 
., 

circumstances. The stem cell debate is a fitting place for Halakhah. 

What Lies Beneath: The Fundamental Presumptions of Halakhah 

Before delving into the specific areas in which the Halakhah can assist with 

the stem cell debate, I wish to note some of the fundamental principles by which 

Ha/akhah operat~s in relation to medical ethics. 10 At the outset of all medical ethics 

considerations lies the concept that our bodies belong to God. Because God has 

loaned our bodies to us (though many think of the body as God's gift) we have the 

duty to preserve them. Preserving the body, i.e. saving life is cal1edpikuach nefesh, 

and we are commanded to do so under almost all circwnstances for both our selves 

' 0 These principles are taken from the second chapter ofDorff's Matters of Life and Death. I have not 
included all of his proposed principles. 
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and others. One can therefore understand the commandment of pikuach nefesh as 

making our pursuit of medical cures for bodily ailments compulsory. To do anything 

less would be to mistreat God's gift to us. 

God did not merely loan us a body that we must protect; "God created Adam 

in his image, in the image of God he created him''(Genesis 1 :27). God put the divine 

image into every human being. Should we choose to destroy our bodies, we would 

simultaneously be mistreating God's property and mistreating an actual image of the 

deity. That simply cannot, halakhically speaking, be done. In fact, much of practical 

Halakhah, the laws about day-to-day life, stem from this idea. 

Humans, whose bodies are from God and who themselves are in God's image, 

are also an integrated whole. Judaism, under the influence of Greek thought (through 

many different channels), has long accepted the notion of a self comprised of body 

and soul. Yet while non-Jews believed and still believe that the body is far inferior to 

the soul, Jews value both equally. While a Christian person could view bodily illness 

as an affliction that does not affect the soul (and thus does not require treatment), a 

Jew could not make such a separation and would thus be compelled to treat the body. 

Again, then, Jews are compelled by the Jewish understanding of human beings to 

preserve life. 

The Jewish mandate to heal is not without its conflicts. There is a discussion 

in B. Kidushin 82a about what a man should train his son to be in his professional 
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life. 11 The rabbis systematically discredit a number of professions until one person 

speaks up and calls some of the judgments into question. Then, to indicate to his 

peers the ludicrous nature of the discussion, he states: "The best physician is destined 

for hell!" The rabbi's point is to show that even the most noble seeming professions 

can be corrupt, but he also teaches a valuable lesson on the perception of doctors. 

Rashi explains: "They eat healthily and do not fear sickness, and they are therefore 

not humble before God; at times they cause death; and they refuse to heal the poor 

who cannot pay them." Probably many of us know Rashi's doctor, and yet Judaism 

continues to promote healthcare and doctors. The relationship between Judaism and 

doctors is not always easy, but it is always necessary. 

The Midrash tells of an encounter between Rabbi Ishmael and Rabbi Akiva 

and a sick person. The rabbis prescribed a treatment for the man and he replied by 

asking them who has made him ill. When they told him that God had made him ill he 

responded, "And you bring yourselves into a matter that does not concern you? God 

smote, and you would heal?" The sages then asked the man his profession. When he 

answered that he is a tiller of the soil, they asked him how it is right for him to 

prosper from the vineyard that God created. The man replied that without his care of 

the vineyard, it would yield nothing. And so the rabbis respond: "A tree, if it is not 

composted, weeded and plowed, will not grow.. . So too, the human body is a tree, a 

11 See Appendix, p. A-1 
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healing potion is the compost, and the physician is the tiller of the soil. 12 Medical 

practice, though naturally presumptuous, is necessary ifwe wish to see humanity live 

on. Despite its complexities, the mandate to heal is clear and strong. 

Finally, the fundamental principle behind each of these fundamental 

principles: Jews must sanctify God's name. Halakhically speaking, Jews are required 

to perform acts of ldddush Hashem, sanctification of God's name. Conversely, we 

are forbidden from hilul Hashem, the desecration of God's name. Jews are supposed 

to honor ourselves, our people and our God, and thereby enhance God's reputation. 

Dorff explicitly states that, should Jews neglect to engage in communal efforts to 

promote health and well-being, we could be perceived as shirking a clear social 
., 

responsibility and thus desecrating God's name (Matters of Life and Death, 32). 

Image clearly matters, but at the core of this value lies something more substantive 

than 'what will the gentiles think.' Jews, whose lives and bodies are God's gift to us, 

pictures of God to be protected and loved, should make every possible effort to show 

our Maker how much we delight in His creation. In fact, there are only three 

circumstances under which Jews are required to desecrate, i.e. kill, the body. We 

must kill ourselves rather than murder another person, rather than bow down to idols 

in public and rather than commit forced adultery. 13 In all other circumstances where 

Jews are faced with the choice of preserving the body or not, preservation is required. 

12 Midrash Samuel 4, taken from "The Book of Legends." See Appendix A·2. 
13 B. Sanhedrin 74a, Appendix A-3 
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And so, it is with these principles in mind that we delve into the ha/a/chic 

discourse relevant to stem cell research. 

It Actually Works! Ancient Answers for Modern Questions 

All of the above material demonstrates just how highly, and on how many 

different levels, Judaism values human life. Jews are, in almost every circumstance, 

required to save life and forbidden from ending it. This stance begs the question: 

what is a life, and, in light of the stem cell debate, when docs life beginr Since stem 

cells will likely be harvested from fetal tissue, Judaism, in order to support the 

research, must establish that the fetus is either not a life/alive, or at least that it does 
' 

not share the same sta~ as that of an adult ( any person living outside the womb) 
. ',•· 

human being. The following material presents a fairly broad but not exhaustive 

perspective on the texts relating to the stem cell debate. 

The Hebrew Bible itself legitimates the claim that the fetus does not have the 

status of a human being. Exodus 21 :22 reads: "When people who are fighting injure 

a pregnant woman so that there is a miscarriage, and yet no further harm follows, the 

one responsible shall be fined what the woman's husband demands, paying as much 

as the judges determine." The text continues: "If any harm follows, then you shall 

give life for life." The destruction of a fetus warrants pecuniary compensation while 

the destruction of a life (in this case that of the pregnant mother) requires capital 
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punishment. A fetus, according to Judaism's most ancient legal source, does not have 

the same value as a human life. 

Mishnah Ohalot 7:6a offers further support to the notion that the fetus is of 

lesser status than a human being: "If a woman is having difficulty delivering, they 

dismember the fetus in her womb and bring it out limb by limb, because her life takes 

precedence over its."14 The commentary on this text even specifies that the fetus is 

fully viable (because if the fetus was not viable there would be absolutely no question 

that it should be aborted to save the mother). While the text refers specifically to the 

pregnant woman's life taking precedence over that of her fetus, one can legitimately 

conclude that the rabbis believed that a fetus is categorically less valued than a 

person. 

On the other hand, no one would argue that a child, even one minute old, who 

has fully emerged from the womb, is not a life. Jewish tradition even asserts that a 

child, the major portion of whose body has emerged from the womb is a life. Ohalot 

7:6b teaches: "If the greater part ofit was already born, it may not be touched, since 

the claim of one life cannot override the claim of another life." Mother and child are 

of equal status, and in matters of who lives and who dies, there are no even 

exchanges. 

14 See Appendix A-4 
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The discussion continues in B. Sanhedrin 12b. 15 Here Rav Huna teaches that 

in the situation described in Ohalot 7:6~ the fetus should be dismembered because it 

is considered a pursuer seeking to kill its victim.16 If the fetus can be given the same 

status as a person seeking to commit murder (i.e. deserving to be killed in order to 

prevent it from killing someone), then one might think that any fetus is equal in status 

to any person. Rav Hisda then interjects to say that a child whose majority has 

emerged from the womb should not be killed, in part because of the premise stated in 

Ohalot 7:6b (one life cannot override the claim of another) but also because, by the 

time the child is mostly emerged, it is not the child that is (even inadvertently) 

pursuing its mother- it is heaven that is the pursuer. In other words, the partly 
. 

emerged child is not trying !O affect its mother's death. God is. 

Rashi, in his commentary on Sanhedrin further emphasizes the flaw with the 

idea of fetus as pursuer. He teaches that the fetus can be aborted to save the mother 

not because it is a pursuer but because its status is less than that of its mother. 

Certainly Rashi saw the implications of an understanding of a fetus as pursuer and 

this potentially equal in status to a person, so he clarified the point to allow for no 

misunderstanding. The fetus is of inferior legal status to the person. 

All of the material mentioned above helps to establish the status of the embryo 

as inferior to that of a person, and it clearly establishes that any embryo causing harm 

to its mother may be aborted for the sake of her health and safety. Since this is not a 

15 See Appendix A·S 
16 The Talmudic discussion of the pw-sucr is in B. Sanhedrin 73a, Appendix A-6. 
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paper about abortion rights, it will suffice to say here that the concept of abortion for 

the sake of the health or safety of the mother has been parsed out at length over the 

years and is still open to interpretation by rabbinic authorities (the big dilemma being 

deciding what constitutes a threat to the mother's health or safety). While this 

inferior status of the fetus helps to build the halakhic case in favor of stem cell 

research, the question of destroying embryos for the purpose of stem cell research still 

stands. It helps that Halakhah has established that the fetus does not share the same 

status as a person (because destruction of the fetus is not equivalent to murder), but so 

far, we are only entitled to destroy a fetus for the sake of saving its mother. What do 

we do with non-threatening fetuses? Can they be aborted? 

B. Yevamot 69b ofTurs further insight into the status of the fetus. 17 The 

discussion begins by stating that if a bat cohen, the daughter of a priest, marries a 

non-cohen and becomes pregnant by him, she is not allowed to eat of the tenunah, the 

offering of food made for the sustenance of the priestly class. She is allowed to eat of 

it so long as she is not pregnant. Later the text teaches that if her husband dies, she 

may immerse in the ritual bath called the m.ikveh and then eat the terumah again. Rav 

Hisda explains that she may do this up to forty days after the last time that she had 

intercourse with her husband. She has the forty-day limit because, though she may be 

pregnant, the text states, "[The fetus] up to forty days is nothing but water." While it 

is not as though the woman is not pregnant, the fetus at forty days or less is not 

17 See Appendix A-7 
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substantial enough to change the status of the mother (in this case making her unable 

to immerse in the mikveh). 

This text has as its basis a nwnber of texts from Mishnah Niddah. 18 The most 

helpful comes from Niddah 3:7: "If she suffered a miscarriage on the fortieth day, she 

need not take thought for it as for [hwnan] young; if on the forty-first day, she must 

continue [ unclean the days prescribed] both for a male and for a female. (Leviticus 

12:2•5 explains that_a woman who gives birth to a male is unclean for one week and 

must go through a thirty-three day period of blood purification. Her nwribers are 

doubled for a female baby.) The Mishnah concludes: The sages say: The creation of 

a male and the creation of a female are alike: each [is fully fashioned] after forty-one 
. 

days.n According to Mishnaic and later Talmudic sources, the fetus is water- it has 

no official status, for the first forty days of its existence. 

Immanuel Jakobovits, in his 1959 tome Jewish Medical Ethics calculated that 

forty days to the ancient rabbis: "May mean just under two months in the currently 

accepted calculation of the pregnancy period, due to the discrepancy between the 

rabbinic and medical methods in determining the date of conception" (275). It seems 

no coincidence that an eight-week old fetus does begin to have a recognizable pre

human form and that, should a woman miscarry, it would be clear that she was not 

having a normal menstrual period. 

18 See Appendix A-8 
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The Yevamot and Niddah texts do a great deal to help Jews who wish to see 

stem cell research go forth. As I wrote in the first chapter, the totipotent stem cells 

that would yield the greatest effect in research can only be harvested from an embryo 

that is four days old or less. If that fetus is, halakhically speaking, nothing but water 

and without status, it seems that it will be pennissible to use it for stem cell research 

(though questions concerning the source of the cells have not yet been answered}. 

But, Halakhah has more challenges in store for us. Rabbi Moshe ben Nachman, or 

Nachman.ides (d. 1270), presents one ofthose. 19 

Nachmanides, in Torat Ha 'Adam, begins a discussion with a case of a woman 

dying in labor on the Sabbath and someone carrying a knife in the public domain ( a 
i 

direct violation of the rules of Shabbat) in order to cut the fetus from the dead 

woman. He explains that the knife may be carried in the public domain for the 

purpose of removing the fetus for the same reason that a person can do the work of 

removing a roof that has fallen in on a person on Shabbat- the person might be alive. 

Nachmanides writes, "[Even] if it is unknown whether the person is dead or the 

person is an idol worshipper or an Israelite/Jew, we save him." The presumption with 

the person under the collapsed roof ( or in some other hypothetical peril) is that s/he 

was alive before the accident and that s/he has a good enough chance of being alive 

after the accident to warrant work on Shabbat. While this text underscores the 

importance of saving life even when there is doubt, it also begs the crucial question of 

19 See Appendix A-9 
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whether the fetus, which bad never been seen alive, could actually fit under the same 

category as the person under the collapsed roof. Does the full-tenn fetus share the 

same status as an adult? 

Nachmanides offers an interesting answer. First he reiterates Ohalot 7:6 (a 

woman in difficult labor should have the fetus dismembered to save her because the 

fetus' is of lesser status than she), indicating that he knows that the fetus is not 

granted equal status to a person. He then points out that killing a baby, even on the 

day of its birth, is definitely a capital crime. So he recognizes that a fetus 

immediately changes status upon exiting the womb. But then, he states that the fetus 

in the dead mother should be saved not because it is a person while it is in the womb, 

but because it is a pers6n in potential. This person in potential would be capable of 

following the commandments, including the commandment of observing the Sabbath 

and so, as Nachmanides says, "They profane one Shabbat for his sake so that he may 

keep many Shabbatot in the furure." Then, he makes an even more extreme 

statement: "Even if the fetus is less than forty days old, that he is not viable at all, 

they still save him because he will [someday] be an observer ofHalakhah.', Thus 

Nachmanides seems to conclude that a fetus, though it is of lesser status than a 

person, is nonetheless a person in potential and should be, when possible (i.e. when it 

is not a threat to the health and safety of its mother), protected from harm. This is 

indeed the ultimate position of Halakhic Judaism on abortion. Abortion is banned 

except in cases of harm or potential harm to the mother. 
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It would seem, then, that even most embryos less that forty days old (from the 

womb- we have yet to discuss embryos created in petri dishes) are not usable for stem 

cell research because they are all people in potential. To use them would require their 

destruction via abortion, and Nachmanides seems to suggest that such a case would 

be somewhat akin to murder. 

Fortunately, there still are circwnstances under which an aborted embryo can 

be used for medical research. First, embryos harvested after a pregnant woman has 

an abortion to save her own life are perfectly acceptable. If an abortion fs performed 

for legitimate reasons then it is not problematic for any halakhic reason, and we are 

fully permitted to derive benefit from it. But what can be done with fetuses that are 

aborted for reasons not sanctioned by Halalchah? American and Canadian laws do 

allow for abortion, and their parameters are far less strict than those of Halakhah. 

Certainly some of the North American women who have had abortions are Jews who 

have done so without halakhic justification. Though Halakhah in no way condones 

those unjustified abortions, the principle of mitzvah ha-ba 'ah b 'aveirah, a 

commanded act accomplished through sin, allows for good, in this case stem cell 

research, to be derived from bad. 

The idea of mitzvah ha-ba 'ah b 'aveirah is discussed in B.Berachot 4 7b.20 

The rabbis are discussing Rabbi Eliezer, who entered a synagogue and did not find 

the nine additional men needed to complete a minyan, a prayer quorum (ten Jewish 

20 See Appendix A-10 
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men are required). He freed his slave who was with him, the slave completed the 

minyan and the men recited the prayers. The problem is that Leviticus 25:46 states in 

references to slaves: "They will work for you forever," commonly understood to 

mean that Jews are required to keep certain slaves forever. It seems as though Rabbi 

Eliezer, by freeing his slave~ had violated a positive commandment. The rabbis ruled 

that Rabbi Eliezer was justified in violating a positive commandment, because he 

made it possible for him and his community to fulfill another, more important 

commandment, to pray to God. Certainly the fulfillment of this mitzvah· came via the 

violation of another, but it was justified- a commanded act accomplished through sin. 

The segment ends with an important caveat, that this is mitzvah d'rabim, a 

commanded act perfonned for the sake of the community. If Rabbi Eliezer were to 

derive only personal benefit from freeing his slave, he would not be justified to do so. 

But, since his transgression of one commandment allowed a group of men (perhaps 

the sum total of adult males in that particular Jewish community) to fulfill the 

mitzvah of prayer, he is fully justified. In sum, it is acceptable to derive benefit from 

the violation of a commandment, a sin, only if the benefit will outweigh the sin and if 

it will affect the community and not just the individual who sinned. 

Using stem cells from fetuses aborted for reasons not sanctioned by Halakhah 

is a perfect example of a mitzvah ha-ha 'ah b 'aveirah that is mitzvah d'rabim. It is 

clear in the Halakhah that abortions, except under strict circumstances, are forbidden. 

It is also clear that pikuach nefesh, saving life, is a mitzvah of cardinal importance 
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(Leviticus 18:S says of the commandments, "You shall live by them," from which the 

rabbis derive the principle that we should almost never die for the sake of the 

commandments and that we should, whenever possible, preserve life so that we may 

follow them). The importance of pikuach nefesh overrides the sin of abortion. It is 

also extremely likely that stem cells derived from even one aborted fetuses would 

help not one but many people. Therefore, using a product of a violated mitzvah for 

the sake of the mitzvah of healing many people is fully justified by Halakhah. 

Even though we are allowed to derive benefit for the community 'from a sin, 

some will still object to using aborted fetuses because, as I stated in chapter one, such 

an act could be viewed as a means oflegitimating, or even justifying abortions. 

While this stance is certainly extreme, it is justified. Fortunately, Halakhah and 

modem reproductive technologies allow us to navigate even the gray area of abortion. 

The year 1978 brought the world the first "test-tube baby." For the first time 

ever, an egg was fertilized by a sperm in a petri dish. The embryo formed far from 

the womb in which it would eventually grow, and it was only by virtue of the fact that 

doctors implanted that embryo (which was just a few days old, no more that a few 

cells) into the womb of its mother that it developed into a fetus and was born a 

healthy baby girl. When this first happened, the world asked questions about the 

nature of parenthood and the bonds between mother and child, about the emotional 

health of the test-tube baby as she grew up knowing that her conception was not 
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article for the Mount Sinai Journal of Medicine that IVF is permitted based in part on 

B. Yevamot 76a that states that a married couple is required to fulfill the biblical 

commandment ofprocreation.21 There is no question there. Questions arise, though, 

as to whether the embryos created through IVF are people in potential in the same 

way that Nach.manides described the embryo/fetus in-utero (remembering that an 

embryo created through IVF would be implanted well before its fortieth day). If they 

are people in potential, the same ruling that applied above, that the new embryos 

deserve maximum protection, applies here. If IVF embryos do not share· even the 

diminished status of the in-utero fetus who is less than forty days, though, then they 

may be a halakhically acceptable source of stem cells. 

A ruling from contemporary Israeli posek Shmuel HaLevy Wagner 

illuminates this issue.22 He is presented with a hypothetical situation in which the 

embryos being stored at a fertility clinic are in danger of being destroyed on Shabbat. 

Perhaps the electricity has failed and freezers are beginning to thaw. He is asked 

whether the Sabbath may be violated for these embryos. The questioner recalls 

Nachmanides' ruling that the Sabbath may be violated to save a fetus in-utero: "They 

profane one Shabbat for his sake so that he may keep many Shabbatot in the future.'' 

So, the question at the heart of this matter is about the status of an embryo in-vitro. 

21 Rosner, Fred, M.D. "Assisted Reproduction: A Jewish Perspective." The Mount Sinai Journal of 
Medicine Vol. 69, No. 3 (May, 2001): 219-223. 
22 Shevet HaLevy, See Appendix A-11 

j 

45 



-----------------

Wagner states quite clearly that the embryos should not be saved, and that 

they do not even share the same status of the in-utero fetus of forty days or less. He 

states that an embryo in-utero has at least a chance of developing into a fetus and then 

a person. An embryo in a glass dish, on the other hand, will never develop into a 

fetus without being implanted into a womb. Even though the new embryo in the petri 

dish is exactly the same in fonn and content as the new embryo in the uterus, the two 

are fundamentally different in tenns of their sustainability. The embryo in the dish, if 

left alone, will inevitably die. The embryo in the uterus, if left alone, may develop 

into a person. One may glean, therefore, that the embryo created through the process 

of IVF is a perfectly good and halakhically neutral choice for stem cell research. 

While some parents will choose not to donate their embryos, a choice to donate them 

( especially in lieu of discarding them) is acceptable. 

The material included here represents only a portion of ancient and modem 

halakhic argwnents relating to the stem cell debate. An exhaustive treatment is 

beyond the scope of this paper and has not, to the best of my knowledge, been done 

by anyone. It seems. though, that the fundaments are clear: Judaism in even its most 

orthodox forms believes that stem cell research may and actually should be done. 

There are surely limitations on how the stem cells can be obtained, and there are 

certainly limitations on what the stem cells can be used to produce (reproductive 

cloning is categorically rejected by all Jewish sources), but the potential that stem cell 

therapies have to save life justifies the use of these cells even if it raises moral 
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questions. Moshe Tendler, a rabbi and scholar from the prestigious Yeshiva 

University, stated this principle in clear and stunning terms: nJewish law consists of 

biblical and rabbinic legislation. A good deal of rabbinic law consists of erecting 

"fences" to protect biblical law. Surely our tradition respects the effort of the Vatican 

and fundamentalist Christian faiths to erect fences that will protect the biblical 

prohibition against abortion. But a fence that prevents the cure of fatal diseases must 

not be erected, for then the loss is greater than the benefit."23 The Jewish call to heal 

is loud and it is convincing, and if stem cells will help answer that call, a way ought 

to be fowid to use them. 

Where to Now? 

It would seem, with the above material used as a representative of Hala/chah 's 

possible responses to the stem cell debate, that the point is settled. Jews validate stem 

cell research and allow all activities that must happen in order to enable the research. 

It is exciting for me, a Reform rabbinic student in the year 2003, to recognize a 

logical pattern of allowance throughout my religious tradition. That the Hala/chah 

supports my view, that stem cell research should and must go forth despite its 

potential for moral ambiguity, is a source of great joy and even relief, because I know 

the traditions and I appreciate being able to act in accordance with them. But, if I 

23 Tendler, Moshe, "Stem Cell Research and Therapy: A Judeo-Biblical Perspective," in Ethical Issues 
in Human Stem Cell Research, vol. III: Religious Perspectives (Rockville, MD: National Bioethics 
Advisory Commission, June, 2000), p.H-4. Italics added. 
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were to share my findings with most of the members ofmy Reform synagogue (or 

any Reform synagogue), I would be met by either blank stares or displays of total 

ambivalence. Most Reform Jews are not concerned with Halakhah. They may find it 

interesting as a relic, but they do not feel even slightly bound by it. They do not live 

for or by the law. Consequently, it would not matter to a Reform Jew that, with a 

close reading of a host of halakhic texts, we can allow stem cell research to be carried 

on. The majority of Reform Jews would probably advocate for stem cell research 

anyway. Such advocacy runs in accord with their participation in the American 

progressive intellectual community. It also allows the American narrative of cure, 

which is certainly a part of the psyche of the American Reform Jew, to continue to 

play itself out. . · 

While I find the halalchic material fascinating and quite important to the 

overall thrust of this paper, it is the non-halakhic material that I find truly awesome. 

What is it that compels progressive (i.e. non-halakhic) Jews to advocate so fiercely 

for medical research? What are the internal and external factors that lead us toward 

healing so readily and so regularly? Is the Halakhah somehow deeply ingrained in us 

so that our decisions are in some way halakhically influenced, even if only 

subconsciously so? Does our relationship with the world around us, with its various 

modes of thinking influence who we are as Jewish decision-makers? These are the 

questions that deserve thought, if not answers, and these will be the body of the next 

chapter of this text. 
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3: Outside of the Fold, Well Within the Tradition: 

Stem Cell Decisions and the Non-Halakhic Jew 

This chapter is all about my grandparents. It's also about my parents, and the 

large majority of my Jewish friends. This chapter is about countless progressive Jews 

who do not live their lives according to the Halakhah. They too are Jewish decision 

makers, but their modes of decision-making differ from those who live by the Law. 

Their story deserves attention and thought. 

Much of my information about Reform Jews24 is anecdotal in nature. I found 

no research, n~ papers published in the HUC Annual or Reform Judaism Mag~e, 

that could support my findings and my ideas. Furthermore, much of the academic 

material produced by the Reform movement that pertains to stem cell research is in 

fact based on the Halakhah, so it would appear that Reform Judaism is very much 

connected to our halakhic roots. All that I have to prove this possibility flawed are 

my conversations, but these are quite telling, and quite compelling. I do not wish to 

imply that I have spoken to thousands, or even hundreds of people about stem cell 

research. I have simply spoken with people I know, and I have observed the Jewish 

world around me, seeking to draw some general insight from my world. While I 

24 I use the term Reform Jews because the majority of the people with whom I speak are Reform Jews, 
but the category can actually extend beyond Refonn Judaism and into progressive, i.e. non-halalchic 
Judaism as a whole. 
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suspect that a survey of thousands would yield results similar to my conclusions, I 

have no such survey at present. 

Whenever I discuss my work for this paper with other Reform Jews, I ask 

them where they stand on the issue of stem cell research. Without fail, they state their 

support for the research. Many include the caveat that they abhor reproductive 

cloning and would never approve of such a pursuit, but every person approves of 

stem cell research. I push the issue a bit. and question whether they can accept that 

embryos, either discarded from fertility clinics or the result of abortions,· will be used 

for stem cell research. Again, the answer is always an affirmative. Many people 

comment that they believe that life does not begin at inception, so abortion is 

definitely not murder. Everyone believes that the life of the fetus is not equal to the 

life of a human being, or in this case the many human beings that could be saved by 

stem cell research. Furthermore, while some people do not approve of abortion, they 

state that, since abortions are a fact of life in the world, they would prefer to see some 

good come from the procedure. The idea that stem cell research done from 

embryonic stem cells has the potential to save countless lives offers these people 

extra comfort- the pain of each abortion would be overshadowed by the joy of healing 

many. 

While I have rarely heard people fully reason out their ideas and feelings 

about the stem cell issue and all of the other issues that cleave to it, I have learned a 

great deal from these conversations. It should be striking to readers how similar the 
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responses of these Reform Jews, most of whom know nothing of the Halakhah as it 

pertains to this issue (or at all), are to the Halalchah. The conclusions about abortion 

are practically identical to those of the Halakhah. An embryo is not a life, it is not 

equal in status to a person, and its destruction, though not always an ideal option, can 

at least be made meaningful if its cells can be put to noble use. This last concept is 

mitzvah d'rabim exactly as it was described in the previous chapter. Clearly, 

something is happening here. The similarities between Ha/a/chic and Reform 

decisions concerning stem cell research are too great to be coincidental. · 

Again, I stress that I do not know from a fonnal research standpoint why such 

similarities exist in areas of medical ethics and the pursuit of healing. I have enjoyed 

conversations with several teachers who have helped me to theorize as to why these 
. ,··· 

similarities exist despite the seemingly vast differences between halalchic and non

halalchic Jews, and I wish to share the ideas that have developed from those 

dialogues. 25 

The Roots of Reform 

In order to understand the perspective of the modem-day Reform Jew, one 

must know some of Reform Judaism's history. The French revolution, and the spirit 

of emancipation that swept across Western Europe during the late 17th and early 18th 

centuries, had a profound effect on the Jewish communities there. Jews became 

25 Dr. Yehoyida Amir, Rabbi Dr. Elliot Dorff and Rabbi Dr. William Cutter have been most helpful in 
leading my mind in helpful and instructive directions. 
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citizens of their nations, relatively equal in status to their gentile compatriots. There 

developed among some Jews a desire to acculturate within their host societies. 

Many Jews wished to engage in business with the gentile majorities. Such 

engagement involved working business hours that coincided with those of the 

majority. That meant working from Monday through Saturday and using Sunday as 

the Sabbath- a violation of Halakhah, which clearly observes the Sabbath on 

Saturday. Working with gentiles often entailed sharing meals with them, another act 

banned by the Ha/akhah. Other Jews wished to attend secular schools- they would be 

taught subjects other than Hebrew Bible and Talmud, the course of study readily 

prescribed for Jewish scholars. The list goes on ... 

Such acculturation would certainly require a shift in religious practice, but the 

· Jews who chose acculturation did not wish to abandon Judaism as a whole. There 

emerged a large group of Jews who adapted Judaism to meet their needs- they could 

live as Jews in a secular society. They were more lenient about the Sabbath, they 

decided that the halakhot about table fellowship were outdated... These first 

reformers of Judaism were certainly pioneers, but it was the next generation, the 

(primarily German) Jewish intelligentsia of the middle of the 191h century, that turned 

this trend into a movement. 

These refonners opened schools devoted to teaching both Halakhah and 

secular material. They drafted prayer books that differed from those of traditional 

Jews, they opened synagogues in which worship services as well as architecture, 
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room lay-out and even seating arrangements better reflected their ideals. In short, 

they began formatting and living a new Jewish theology. They incorporated 

Halakhah but were not tied to it. 

As the move toward a reformed Judaism became the Reform Movement, more 

developments ensued. Of primary interest for this paper is the fact that Gennan Jews 

who immigrated to the United States developed their own style of Reform Judaism. 

Whereas the Reform Jews in Germany were living among an Orthodox Jewish 

majority, America's Reform Jews were not in such a shadow. Certainly there were 

some Orthodox Jews in Am~rica, but they exacted little if any influence on Reform 

Jews. Consequently, American Reform Judaism was more radical than its European 

counterpart. American Reform Jews seemed more intent on assimilating into the 

larger American culture than in acculturating. Reform Judaism in America was a 

distinctly American movement, certainly aware of its European roots, but also fully 

aware of the American environment in which it would develop. 

In 1885, the Conference of Reform Rabbis gathered in Pittsburgh to write a 

platform representative of Refonn Judaism. By that time, American Reform Judaism 

had shifted radically from ha/a/chic Judaism. That shift is represented fully and 

clearly in the second, third and fourth principles of the platform: 

Second: We recognize in the Bible the record of the consecration of the 

Jewish people to its mission as priest of the One God, and value it as the most 

potent instrument of religious and moral instruction. We hold that the modem 
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discoveries of scientific research in the domains of nature and history are not 

antagonistic to the doctrines of Judaism, the Bible reflecting the primitive 

ideas of its own age and at times clothing its conception of divine providence 

and justice dealing with man in miraculous narratives. 

Third: We recognize in the Mosaic legislation a system of training the Jewish 

people for its mission during its national life in Palestine, and to-day we 

accept as binding only the moral laws and maintain only such ceremonies as 

elevate and sanctify our lives, but we reject all such as a re not adapted to the 

views and habits of modem civilization. 

Fourth: We hold that all such Mosaic and Rabbinical laws as regulate diet, 

priestly purity and dress originated in ages and under the influence of ideas 

altogether foreign to our present mental and spiritual state. They fail to 

impress the modem Jew with a spirit of priestly holiness; their observance in 

our days is apt rather to obstruct that to further modem spiritual elevation.26 

Though the platfonns of Refonn Judaism would change over the years, until 

roughly the last few years of the 20th century, Refonn Judaism's attitude toward the 

Ha/akhah and toward most every traditional mode of Jewish life remained the same. 

Refonn Jews continue to believe that modem science is not discordant with the 

Biblical tradition. Reform Jews still view most of the laws and customs in the 

26 "Conference of Refonn Rabbis: The Pittsburgh Platform (1885)" The Jew in the Modem World, ed. 
Paul Mendes-Flohr and Jehuda Reinharz, New York: Oxford University Press, 1995, p.468. 
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Hebrew Bible as fitting for their Biblical times but not for the present time, as 

material to be studied and understood but not lived. And most Reform Jews know 

little or nothing about Ha/akhah and have little or no desire to learn. In fact, most 

modem Reform Jews have actually extended the fourth principle (from above) 

beyond the halakhot concerning diet, purity and dress to include, by way of 

exclusion, all other halakhot, including those pertaining to medical ethics. The 

modem Reform Jew does not know the Halakhah. 

This situation is potentially disastrous for the Reform Jewish world. By 

rejecting so many of the fundaments of traditional Judaism, Reform Jews have 

systematically rejected much of the glue that bound Jews together for two millennia. 

I have already stated that Reform Jews do think in accordance with their traditional 

counterparts, at least in the area of stem cell research, but it is still not clear how. As 

it stands thus far, it seems almost impossible! 

The Mindful Response, or Salvation from Within 

Arthur Green, in his short piece entitled "New Directions in Jewish Theology 

in America," begins by explaining that Jews in the 20th century have not been fully 

engaged in the pursuit of new Jewish theologies.27 He logically claims that this lapse 

in theological development results from the Jewish struggle for survival. Jews in the 

27 Green, Arthur. "New Directions in Jewish Theology in America." Contemporary Jewish Theology; 
A Reader. Ed. Elliot N. Dorff and Louis E. Newman, New York: Oxford University Press, 1999, 
p.486. 
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last century were far to busy finding ways to avoid or escape persecution to do much 

sustained religious reflection. Furthermore, the Shoah took: "The lives of fully a 

third of the Jewish people, including an witold number of thinkers, teachers, and their 

students, hasidic masters and disciples, many of whom in better times might have 

helped us to figure out the puzzles of Jewish theology" (485). 

And yet, Green goes on to reveal the fortunate fact that there has been Jewish 

theological creativity in the last hundred years, despite the trials of the past. He notes 

a list of 201h Century Jewish theologians, all of whom have been and/or are engaged 

in the pursuit of answers to questions such as: "What do we mean by a Jewish future 

in America? How much of Judaism, what sort of religious life, what kind of 

community can we ima~~ ~xisting several generations into the future? How much 

assimilation can we tolerate and still survive as a distinct culture? How will we 

believe in our Judaism, and what will be the important Jewish experiences we will 

share with our childrenr (487). I believe that Green's idea of America Jewry is 

primarily progressive American Jewry. While the Jewish theologians whom he 

mentions certainly have varying degrees of fluency with the Halakhah and other 

traditional Jewish works oflaw and literature, many of them are not from the 

halakhic tradition and are from various liberal non-halakhic traditions. Furthermore, 

the majority of the people whom they represent (or at least seek to influence) are 

definitely not from the Halakhic tradition. Modem Jewish theology is very much a 

product of and for progressive Jews. 

56 



Later in the paper, Green declares the ultimate question for Jewish 

theologians: What is the meaning of human life and Jewish existence. He states that 

the process of answering that ultimate question, and encapsulation of all of the 

questions mentioned above, will: "Take place as a part of the human theological 

enterprise and is healthily nourished today as in all ages by contact with the best in 

philosophical, religious and scientific thinking throughout the world" ( 491 ). Jews in 

the 20m Century who seek to meaning of human life and Jewish existence will look to 

their whole world, and they will use what they can see, and what they can understand, 

to lend meaning to their own existence. Implicit in his statement, and in his choice to 

highlight not one or two but many 20th Century Jewish theologians, is the principle 

that a multiplicity ofviews_will only benefit the Jewish people. 

Rabbi David Ellenson, in his response to Green's article, "The Nature and 

Direction of Modem Jewish Theology: Some thoughts Occasioned by Arthur Green," 

further illuminates the state of 20th Century Jewish theology. 28 He claims that the 

American Jewish theologians of the latter half of the 20th Century, i.e. post-Holocaust 

theologians, were not writing for a: 

Predominantly immigrant American Jewish community ... Their aim, unlike 

that of their predecessors on this continent, was to do more than draw 

haphazardly in loose conceptual patterns upon the storehouse of symbols and 

21 Ellenson, David. "The Nature and Direction of Modem Jewish Theology: Some thoughts 
Occasioned by Arthur Green:' Contemporary Jewish Theology: A Reader. Ed. Elliot N. Dorff and 
Louis E. Newman. New York: Oxford University Press, 1999, p.498. 
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images contained in traditional Judaism to provide a desired fit between 

American culture and Judaism ... [T]hey were open to dialogue about matters 

of theological substance across denominational and interreligious lines" ( 499). 

Again, these theologians of whom Rabbi Ellenson speaks were, in many 

cases, well versed in more traditional Judaism (including Halakhah), but they knew 

that the people to whom they spoke were not of that traditional, old-world world. The 

American Jewish populace required something new, and they received something 

new. 

The nuance, though, is that the something new was still rooted in the old

world sensibilities and symbols. Certainly this modern theology has far surpassed the 
t 

well-developed system ofHalakhah, but it is still a child of that system and it is even 
- ·1 ,· 

· still reminiscent of that system. Rabbi Ellenson states this idea eloquently: 

No great systematic Jewish theology ... will be forthcoming in our day ... 

Instead, our theological writings will be episodic and fragmentary. Some will 

condemn this as a shortcoming. Yet, for many of us, such finite reflection 

upon the texts, symbols and experiences of Jewish life and tradition will be 

sufficient. We, like so many of our ancestors, will participate from our own 

personal and communal vantage points in a conversation that stretches back 

over the millennia, and we will recognize that our conversation- guided and 

informed as it is by the literary elements and symbols as well as communal 

experiences that are the inheritance of the entire Household of Israel- possess 
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a transformative and transcendent power, a holiness, that is beyond our ability 

to adequately articulate and explain (501). 

Here Rabbi Ellenson is by no means only referring to the intellectual, 

emotional and religious experience of 20th Century Jewish theologians. He is 

speaking of the Jewish people as a whole, and particularly the Jews who do not live 

within the halakhic system. Those Jews too create a system in which they live in and 

contemplate their world. This is the system that, in a sense to which I have already 

alluded and to which Rabbi Ellenson also alludes, draws lines of connection between 

. each of us and between our differing traditions. This is something of an archetypal 

Jewish understanding of the world, and, for the purposes of this paper, it is what 
! 

allows _my grandmother to reason the same conclusions about abortion and stem cell 

research as Nachmanides did in his time and every halakhic Jews has done in his or 

her own time. 

A Past and a Present 

There are probably numerous ways of contextualizing the abstract ideas 

discussed above. There are certain areas in which the melding of ancient and modem 

ideas and vantage points into a unified personal and commwial philosophy will be 

apparent. One of those areas, and one that is perfectly suited to a paper on stem cell 

research, is medicine. 
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There is an old joke about the inauguration day of the first Jewish president. 

As he stands on the inaugural podium, poised before the Chief Justice of the Supreme 

Court, the world's eyes on him, his mother, sitting just behind him in the st.ands, gets 

the attention of the person sitting next to her. "You see that man with his hand on the 

bible," she says, "His brother is a doctor.'' While the joke itself may inspire groans or 

giggles, the idea behind it is quite telling. We Jews really do have a love affair with 

medicine. We typically place health and healing at the top of our list of values (for 

many Jews, probably even above the study of Torah), and we consider the ability to 

bring healing, preferably directly through medical practice, but also indirectly through 

scientific research, to be a precious gem, a Ood-given gift. That absolute drive 
.. 

toward medic~e and healing has its sources in very ancient days. 

According to Michael Nevins, 213 of the 613 commandments in the Hebrew 

Bible relate to medicine and healing. 29 The list of 213 can be divided into two main 

elements. Some of the commandments taught disease prevention, and some taught 

the value of healing. Karl Sudhoff, a medical historian, presents the two main modes 

by which the bible enabled the curtailment of disease: " ... The weekly day of rest and 

the direct prophylactics of disease. "30 The idea of a day of rest and recuperation 

seemed not to have existed prior to biblical times, and that biblical invention is touted 

29 Nevins, Michael. The Jewish Doctor: A Narrative Histozy. New Jersey: Jason Aronson Inc., 1996, 

Ei 1. 
Safran, Avinoam Bez.a.let, Medicine and1udaism. Tel Aviv: Forum for Jewish Thought, 1971, p.26. 
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by many as one of the single most valuable contributions that the bible has made to 

the world. When people rest, people recover. 

As for the prophylactics of disease, a few examples will suffice. Leviticus 13 

instructs the Israelites about the need to isolate people with various skin eruptions. 

The authors of the bible understood contagion. Deuteronomy 23: 13 commands 

Israel: "With your utensils you shall have a trowel; when you relieve yourself outside, 

you shall dig a hole with it and then cover your excrement." While the biblical 

reasoning for covering ones excrement relates to keeping a clean environment for 

God's presence, the practical value of such an act is clear. Finally, Leviticus 17 

offers a method of safe and healthy slaughtering and conswnption of animals. The . . , 
text mandates tliat the blood of the animal be drained and buried ( as opposed to being 

■ I,••• 

somehow preserved- an act almost guaranteed to cause bacterial development). It 

also mandates that people not eat the flesh of an animal that they have foWld dead. 

The principle of 'if you don't know how it died, don't eat if has obvious wisdom in 

light of health and safety considerations. The bible itself has made significant 

contributions to the preservation of the health of individuals and their communities. 

One text in particular depicts the biblical value of healing. Exodus 21 : 18-19 

discusses a person who is injured but not mortally wowided in a fight: "18Wben 

individuals quarrel and one strikes the other with a stone or a fist so that the injured 

party, though not dead, is confined to bed, but recovers and walks around outside 

with the help of a staff, then the assailant shall be free of liability, except to pay for 
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the loss of time, and to allow for healing.'' The Hebrew for the last phrase, allow for 

healing, is rapoh yerapeh. Many translate the phrase as "heal, he shall heal" or 

"surely he will heal." When the bible repeats a verb in two different forms, tradition 

usually understands that the text seeks to emphasize the importance of the command 

or action. A very modern translation of the phrase would be, ''He better make sure 

that the victim heals." 

That particular biblical text inspired a plethora of rabbinic discourse, all of 

which points to the Jewish mandate to heal.31 Of course, some of the material, such 

as the Kiddushin text cited in the previous chapter, indicates a degree of wariness 

toward medicine, but the overwhelming majority of rabbinic statements about healing 
-~ 

:;cast it, and healers, in a"positive light B. Bava Kama 85a offers an explication of the 

biblical text that serves as a foundation for all ideas of Jewish healing.32 The rabbis 

are discussing the five ways in which an assailant is responsible for his/her victim. 

One of them, as Exodus 21 states, is medical care or healing. Implicit in the rabbis' 

conversation is the question of why the verb is stated twice, heal, he shall heal. The 

academy of Rabbi Yishmael is cited, stating: The Torah states, 'heal, he shall heal.' 

From here we derive that permission is given to a physician to heal." 

The meaning and significance of this statement may not be immediately 

obvious. First, this text tells us that there were doctors (which was a known fact by 

31 Immanuel Jakobovitz presents a dazzlingly thorough essay on the Jewish attitude toward medicine in 
chapter one of Jewish Medical Ethics. He does not focus on the bible as much as on rabbinic and 
medieval sources. 
32 See Appendix A-12 
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the time of the writing of the Talmud). There were people who, despite the fact that 

they were not the injurers, were responsible for healing people (they were hired to do 

so). Healing was an institutionalized act. Next, and this understanding comes from 

Rashi, the text tells us that doctors may heal people who are injured ( or sick) by an 

assailant and by what could be called an act of God. A doctor has just as much a 

right, even an obligation, to heal a man who was hit by a brick thrown by his 

neighbor as he does to heal a. man who was hit by a brick that fell from the roof of a 

house without any obvious cause. This eliminates the possibility of someone refusing 

to heal a patient because it is God• s will that the person be sick. 

A passage in B.Berachot 60a, where the rabbis are discussing various means 

of staying out of harm's way, further supports the Bava Kama text.33 The rabbis 

introduce a prayer that Rav Acha developed for one who goes to have his blood let (a 

sick-visit to the doctor): "May it be your will, my God, that this therapy should serve 

me as a remedy, and that you should heal me, for you are Go~ the faithful healer, and 

it is your remedy that is genuine, for it is not the place of people to seek medical 

treatment, but so have they accustomed themselves." Abaye immediately jumps in 

and excludes the last line from the prayer (it is not the place ... ) because, as Rabbi 

Yishmael's academy taught, "The authority was given to a physician to offer 

treatment." The mandate to heal in rabbinic Judaism is clear. 

33 See Appendix A- I 3 
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In truth, I have barely scratched the surface of the biblical and rabbinic 

material on healing, and I am not going to delve into the medieval or modem 

material. The fundaments of Judaism's practical, theological and philosophical 

relationships with healing have been established: we should prevent illness and injury 

when possible and, when prevention proves impossible, we should seek to heal. 

Anything else that has even been said about healing is actually an extension of one of 

those principles, and those principles still play the fundamental role in Jewish 

discussions of health and healing to this day . 

.. . 

Since Jews were practically, theologically and philosophically tied to 

medicine and healing, it would seem that we would have been enthusiastic physicians 

throughout our history. Such was, and was not the case. There exist any number of 

essays and books outlining the history of Jews and medicine.34 The only notion that 

they all have in common is that Jews have always been involved in medicine and that 

our relationship with medicine began in biblical times. Most sources say that early 

on, from roughly the fourth century CE onward, we were wonderful innovators, and 

doctors were viewed not only as practitioners of a physical trade but of an art form. 

34 The Encyclopedia Judaica entry on Medicine is actually a very good starting point. 
Vaisrub, Samuel. "Medicine." Encyclopedia Judaica. Ed. Geoffrey Wigoder. Vol. 11, 
1972. 1178-1211. 
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Some claim that we have always been innovators, while others claim that the Jewish 

practice of medicine became somewhat "behind the times" in the 9th and 10th 

centuries. 

History would suggest that we were in fact most often the forerunners in the 

field. When the Muslims ruled much of the world (including the Jews) from the grh to 

the 13th centuries, the Jews were often their doctors. The Jews and the Muslims had a 

fairly peaceable relationship, so it makes sense that the Muslims would trust the Jews 

to give them good care. Jews had a long tradition of medical practice and they were 

loyal to the Muslim rulers and citizenry. 

More interesting is the fact that the Jews were the doctors for the Christians as . 
well. In the year 692, the Quintisext Oecumenical (sic) Council held in 

. . 

Constantinople had decreed: ''No Christian whether layman or cleric may eat the 

unleavened bread of Jews, have confidential intercourse with Jews, receive medicine 

from them or bathe with them. The cleric who does so is deposed, the layman is 

excommunicated. "35 Such strictures were renewed throughout the centuries, yet early 

in the year 1300, a prominent gentile physician named Arnold of Villanova 

complained to the pope that: "in general no physician enters either a convent or a 

monastery except a Jew."36 Clearly the Jews had to have been very skilled physicians 

35 Frank Heynick, Jews and Medicine: An F;pic Saga. (Hoboken: Ktav Publishing House, Inc., 2002) 
123. 
36 Ibid. 124. 
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if Christian clerics were willing to risk everything for the sake of receiving their 

treatment. 

Soon after, it became apparent to the majority of Christians that Jews were far 

more skilled as physicians than Christians, and so Jews became the doctors of choice. 

Gradually the Christian preference for Jewish doctors turned into a Christian demand 

for Jewish doctors. so that Jews were in some ways bound to the medical profession. 

Since Jews were living at the mercy of the Christian majority from roughly the 11 th 

through the 18th centuries, they had no choice but to serve as doctors to their lords. 

And, if a Jewish doctor failed to heal a Christian patient, the Christians could punish 

him for what we modems would call malpractice (whether the claim was founded or 

not). Consequently; it was ,in the best interest of the Jewish people that Jewish 

doctors be very good. 

The relationship between Jews and medicine exists to this day. What major 

city does not have a Jewish hospital, a Sinai or Beth Israel? The list of Jewish Nobel 

Laureates in medicine contains some seventy-five names. The evidence of Jews love 

affair with medicine, and with healing, is simply everywhere. That love is not felt 

only by Reform Jews but by all Jews. Orthodox Jews are doctors and scientists as 

well. Our tradition, both textual/legal and historical, of pursuing treatments and 

cures, of excellence in the medical fields, make us an ideal people to support stem 

cell research. 
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A challenge raised by the material presented in this chapter is to put our extra

halakhic reasons for advocating stem cell research into more concrete terms. I have 

identified the reasons why Refonn Jews may be in favor of this research, and I am 

calling for a synthesis of those reasons into a well-developed non-halakhic rationale 

for pennitting stem cell research. The necessity of consulting Hala/chah and 

fonnulating a ha/a/chic perspective on this decision is clear, but the equal necessity of 

having a Reform perspective based on our historical as well as philosophical 

connections to medicine, ought also to be made clear. 

For now it's time to step beyond any of our Jewish medical traditions, whether 

written or merely perceived. It is time to step back into the realm of modem 
.\ 

America, where all ofus exist. Jews have not developed our commitment to health 
' . ' 

and healing in a vacuum. We have been affected by the American narrative of cure, 

and we have affected that narrative as well. We are all connected in ways that will 

soon become clear. 
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4: The Law and the Living 

The Ties that Bind 

Thus far, I have presented three separate components of the stem cell debate. 

I have presented the debate being waged among the general population over 

legalizing stem cell research in the United States. I have outlined a representative 

body of ha/a/chic material relating to the stem cell debate, and demonstrated how it is 

that ha/akhic, usually Orthodox, Jews can and do allow for stem cell research. And, I 

have offered what I will call the Reform perspective, a description of how, and 

perhaps why, even non-Orthodox Jews reach the same conclusions about the legality, 

ajd even the necessity of stem cell research as do Orthodox Jews. Now it is time to 

pull the three together. 

At least one connection between the Orthodox and Reform sections presents 

itself fairly clearly. One might intuit that, coming from the same religious tradition, 

Jews would generally reach the same decisions about certain subjects. The mere fact 

that Jews as a people, regardless of degree of orthodoxy, have always lived by an 

ethic of cwing the ill and pursuing new treatments makes the congruence of the two 

systems easy to accept. I will argue, though, that there is far stronger a connection 

between these two perspectives than simply a shared history. 

Furthermore, one might wonder where the first chapter fits in relation to the 

second and third. Presumably, a simple outline of the science and medicine involved 

68 



in stem cell research would have sufficed as a background for a discussion on the 

Jewish discourses on stem cell research. Since the material from chapters two and 

three is premised on an understanding and evaluation of the science of stem ceII 

research in light of various Jewish decision making systems, it should not matter that 

the secular debate may in fact be informed by the underlying religious norms of the 

debaters or that Oren Hatch would permit use of embryos discarded from IVF. None 

of the non-scientific material included in the first chapter should be at all connected to 

the latter material. And yet, the connections are deep. Each of these three bodies of 

material is closely tied to the other, either because the same modes of thought are 

applied in several places or, even more significantly, because one body actually 

enables the other to exist. 

Merging Methodologies: Halakhab and Aggadab 

In order for the connections between these three bodies to become clear, the 

connection between the first two must be drawn. The material in the Halakhah 

chapter is all Halakhah. It is legal in nature, and there is no obvious narrative 

element to it. The infonnation and rules are presented in abstract terms. There are 

forty days between the moment of inception and the moment that the fetus becomes 

an entity. After forty days the fetuses are given certain rights but not the same rights 

as full humans. There are penalties for causing an abortion, there are cases in which 
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abortions are sanctioned, there are circumstances under which even unsanctioned 

abortions can lead to benefit and there are rules about IVF fetuses. 

Nowhere in the material presented is there discussion of the expectant parents 

(except the case of the travailing mother as a live to be considered vis-a-vis the fetus 

within her). Nowhere is there a mention of mothers aborting their fetuses, or of 

parents conceiving via IVF and deciding that one child is enough. Nowhere is there 

discussion of sick children or adults who could be healed in some way as a result of 

the harvesting of these fetal stem cells. Nowhere is there mention of a long tradition 

of Jews in medicine, always seeking to achieve new heights in healing and 

prevention. The halakhic material appears to be entirely legal in nature, and solely 

about situations, not peop~e. The closest that I have come to finding a halakhah

based treatment of stem cell research that reaches beyond questions of medical ethics 

was a short essay written by Rabbi Avi Shafran for the Jewish Law Conunentary 

website. He nods to the importance of using Halalchah to navigate through the ethical 

dilemmas associated with making the stem cell decision. He also suggests that we 

should use our engagement with the potential miracle of stem cell therapies curing 

currently inswmountable ills to reflect: "Are the technological breakthroughs really 

what amaze us here ... or is the true source of our astonishment and wonder the 

suddenly revealed workings of our bodies themselves?"37 Rabbi Shafran does at least 

recognize some portion of the more human (or divine) side of stem cell research, but 

37Shaftan, Avi. "Reminded by Science." Jewish Law Commentary: Examining Halacha Jewish 
Issues and Secular Law. Online. 21 February, 2003. 
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even he does not go as far as to incorporate the people into the considerations. 

Halakhah simply seems aloof to the humanity of its subjects. 

The material in the Reform chapter is exactly the opposite. It is based 

primarily on stories and feelings. Reform Jews use their experiences of the world. 

To make their decisions they use their experiences of Jewish tradition (if th.ere are 

any), but also their experiences of non-traditional modes of Jewish life to make their 

decisions. If the Orthodox approach to the stem cell decision seems entirely based on 

Halalchah, law, the Reform approach seems based on Aggadah, narrative. And one 

could easily and reasonably conclude that these two approaches are effectively polar 

opposites. Not so! 
t 

Hayim Nabman Bialik begins his polemical essay Halakhah v'A.ggadah (Law 

and Legend) with a tongue in cheek discourse on the differences between Law and 

Legend: "Halakhah wears and angry frown; Aggadah, a broad smile. The one is the 

embodiment of the Attribute of Justice, iron-handed, rigorous and severe; the other is 

the embodiment of the Quality of Mercy, essentially lenient and indulgent, as mild as 

a dove ... Halakhah enjoins a dogged adherence and imposes upon us stern 

obligations; Aggadah ... holds out the prospect of continual rejuvenescence, liberty 

and freedom.u3a He gives voice to the first impression that one would logically have 

when seeing these two systems placed side by side. One does seem cold and hard, the 

other warm and gentle. One seems ready for immediate action, the other ready for 

31 Bialik, H.N. Law and Legend or Halakah and Aggadg. Trans. Julius L. Siegel. New York: Bloch 
Publishing Company, 1923. 
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further contemplation. And yet Bialik argues that nothing could be further from the 

truth. Halakhah and Aggadah are not at all opposite, rather that they are 

complements of one another, two forces that work together to create a meaningful 

whole. 

Though the Orthodox material that has been presented is in fact legal in 

nature, Bialik would suggest that, if one looks just below the surface, if one reads 

between the lines of technical language, one can find the narrative material embedded 

within. In fact, the travailing birthmother whose life is placed before that of the fetus 

inside of her is more than just a figure. She is a mother, probably with a spouse, 

maybe a family. If she dies in labor, the other people, including her newborn child, 

'will be left without her. That story informs the law. In fact, a woman who miscarries 

before the fortieth day of her pregnancy (which, as Jakobovitz notes, is actually the 

seventh week) may not appear to be pregnant- she may not have disclosed her 

pregnancy to anyone and so her miscarriage might go unnoticed and she might go un

consoled. It would be as if the pregnancy was not, and so the Halakhah can say that 

the pregnancy was effectively non-existent. Each of the segments of halakhic 

material does have a narrative attached to it. No, there are no stories in the Mishnaic, 

Talmudic or later Rabbinic materials about the people affected by these laws, but we 

can and must put the stories there. By reading the narrative written between the lines 

of the law, we make the law a more human enterprise. 
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It almost goes without saying, then, that the Reform material, apparently 

entirely nmative in nature, bas an underlying legal tone to it. Whether the people 

who reflect on their experiences and stories know it or not, there are laws, however 

old, however taken for granted, that have led us to read the stories of our world as we 

do. If such laws did not lie just beneath the surface of the stories, there would be 

nothing keeping the stories afloat. 

The Orthodox/halakhic/legal material and the Refonn/aggadic/narrative 

material are each supported by the other and, in a very fundamental way~ they contain 

one another. These two seeming opposites are in fact deeply similar and deeply 

dependent on each other. They are at their core not even of two separate natures

they are one fo~ce, ensuring that the world can be Jewishly just. The connection 
.. ' 

between Orthodox and Reform views of stem cell research does not stand only on 

shared history, but on shared knowledge and understanding of the world. 

The Jew and the World 

There is another tie that binds both Orthodox and Refonn understandings of 

the stem cell debate: the world. There is no guarantee that a Reform Jew considering 

the dilemmas associated with stem cell research will regard his or her process as 

influenced at all by Halakhah. There is also no guarantee that an Orthodox Jew 

considering the stem cell issues will regard his or her process as influenced by a 

Reform perspective. Each could, theoretically, consider the debate to be largely 
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separate from the other group. They would likely be incorrect, but they could think in 

such a way. But no Jew, regardless of affiliation, would ever claim that he or she can 

engage with the material pertinent to the stem cell debate without being influenced by 

the world around. Much, if not all of the material mentioned in the first chapter, 

scientific, political and sociological seeps into the religious discourse on stem cell 

research. Religious discourse has never existed in a vacuum, and it certainly does not 

today. 

Chapter one is fundamental to this paper not only because it explains the 

science of stem cell research, but because it sets the stage for the remainder of this 

discourse. It presents the social and legal debates that rage over this difficult issue . 
.. 

In Jewish terms, chapter one is more ha/a/chic in nature. It speaks oflaws and 
.. •' 

regulations relating to abortions, medical research and ultimately, stem cell research 

itself. It hints at the underlying narratives, of people's ideas of the nature of life and 

illness and medical technologies, but much of that material has been left out. Now is 

the time to pull that narrative into this picture of the stem cell debate, because the 

national narratives are what will bind all of these components together and create an 

integrated picture of the stem cell questions for Jews and non-Jews in America. 

Curing Christopher, Dolly's Deceased 

Christopher Reeve, Michael J. Fox, children with Juvenile Diabetes, adults 

with Alzheimer's Disease, individuals needing organ transplants, all of the people 
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who could be positively affected, i.e. saved, by stem cell research and technologies, 

have been kept out of this paper thus far. I have felt it important to present the issues 

involved in stem cell research in their secular and religious forms, and to attempt to 

keep them removed from much of the pop-culture and news media material that 

floods newspapers and news programs. But the fact that I have saved this part of the 

discourse for last should not suggest that it is any less important than any of the legal 

material pertaining to the debate. On the contrary, the people and the faces associated 

with stem cell research have in many ways fueled the debate! 

No one likes the sight of a sick kid. Ifs one of those images that will pull at 

the heartstrings of even the most callous person. No one likes to see a wounded hero-
.. 

it makes the rest of the world feel even weaker. No one likes to see a funny. talented 

adult, in the prime of life, crippled by a debilitating disease. It makes us seem so 

vulnerable. And no one wants to be forgotten by their parent or grandparent because 

it will taint the memories that we have of those people shades darker than we had 

wished. These are the people, the sick children, Superman fallen, a television star 

forced by his body to leave the small screen, the family patriarchs and matriarchs no 

longer able to recall their own names let alone those of their offspring, these are the 

faces of the stem cell research debate. 

I have lost track of the number of news items describing a horribly sick child 

who will surely die without some fonn of stem cell therapy. Each and every article 

makes certain to develop the character of the child, the nature of his personality, her 
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favorite activity. Each and every article makes certain to introduce the parent or 

parents who will be left behind when their child dies from the disease. Grief will 

remain. And most every article will make some mention of the implied enemy, the 

government that is dragging its feet, standing idly by the blood of that young child 

when it has the power to help. 

The image of Christopher Reeve, sitting motionless in his wheelchair, unable 

to breathe on his own, una~le to ftmction at all without assistance, is a compelling 

endorsement of the need for new therapies for spinal cord injuries. His message is 

clear: he and others like him will not really get better with the therapies that exist 

today. We must look to new horizons, specifically that of stem cell research, for 

methods of repairing these broken men and women. Oh, how the world would 

delight knowing that Superman can take flight once again! 

The illustrations could go on, but the point has been made. These people have 

faces and names, pasts, presents, lives to be lived. Their stories will continually fuel 

the debate over stem cell research. The material that I have written above may seem 

melodramatic, it certainly seems unscientific, but it is perhaps the most profoundly 

effective way to promote stem cell research. There is simply nothing like a good 

story to pique people's interest in a subject, and the more compelling the story, the 

more engaged the listener, the more attention the story will receive. These stories are 

compelling because they could happen to us. People will listen to the stories because 

they can imagine themselves close to the people needing treatment. 

76 



Of course the stories of dying children and debilitated adults are not the only 

stories of the stem cell debate. There are also the stories of Dolly, the first cloned 

sheep. She was born following over a hundred failed efforts to clone a sheep before 

her. Dolly was never a normal and healthy lamb- she was often obese and she tended 

toward lung disease. When Dolly died early in 2003, it was widely speculated that 

she died of complications resulting from the fact that she was produced entirely 

through artificial means. Dolly is a story. There are the stories told by the Raelians, a 

group of people who can, in all seriousness, be called "space cadets,U of their 

successes at having cloned a human being, a baby girl born December 26, 2002. 

There are the scenarios created by those who fear stem cell research, depicting a 

world of clones, where males can dominate the society simply because more of them 

have been made than women, where attractive or talented people can be reproduced 

ad infinitum. These are the stories that Christopher Reeve would like to laugh off, 

but which have other people very afraid. These stories have their own powers. 

Regardless of the nature of the stories, whether their goal is to inspire or to incite, 

they do more than merely grab the attention of the audience. 

Martha Nussbaum offers some important insights on the immense value of 

narrative. 39 She writes specifically on the fact that literary theory should be used in 

conjunction with ethical theory as a tool for discerning the ways in which we should 

live our lives. She suggests that narratives (in this instance she refers to Henry 

39 Nussbaum, Martha. Love's Knowledge: Essays on Philosophy and Literature. London: Oxford 
University Press, 1992. 
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James' novel The Ambassadors) have long been neglected as a force to be reckoned 

with when parsing the ethical modes of living. Certainly literature reflects the ethical 

and social concerns of its author, but Nussbaum suggests that it is not viewed as being 

a reflection on, or perhaps a prescription for, the ethical and social concerns of the 

larger world. Literature can and should dictate virtue. 

Nussbaum makes a compelling argument through her reading of James' novel. 

She demonstrates time and again how material which initially seems relevant to 

character and plot development, also offers deeply insightful reflections on the world 

at large and how that world should be. The pages of the book should not confine its 

ideas of virtue but inspire readers to disseminate them through more universal 

· application. The way we understand the stories we know can help us discern how we 

should live. 

While the story of the children or the celebrities or the grandparents suffering 

from debilitating and presently incurable illnesses are not always written on paper, 

they are the narratives of the stem cell debate, and they are sending messages to those 

who will listen. Obviously, the immediate message of every story of people who can 

possibly be helped via stem cell research is that stem cell research should happen. 

But the less obvious message is one about the nature of illness and healing, and the 

nature of life itself. Illness is something to be overcome via medicine or some sort of 

therapeutic treatment, and life, those narrators tell us, is too precious to be lost 

without an enormous fight. The anti-stem cell stories also have their underlying 
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message. Certainly they advocate against stem cell research, but they also speak to 

the nature of fear- fear of progress, fear of losing one's identity, fear of not being 

good enough, and to another side of the nature of illness and healing- some illnesses 

should kill people. 

These narratives are powerful. They have the power to elicit intense 

emotional reactions (fear, pity, empathy, anger, etc.), and, because of their incredible 

efficacy, they can make things happen. These are some of the stories that will be 

behind the laws about stem cell research. The stories of sick people hoping to get 

well are the very concrete narratives of cure. Perhaps they should be thought of as 

the illustrations of the American cure narrative! On the other hand, the stories of 
., 

science run amok are narratives of fear. These two narratives certainly pull in 

opposite directions (in much the same way that some of the hala/chic materials 

described in chapter two tugged at one another in sometimes contradictory ways), but 

they also both serve as strong and plentiful fuel for the all-important legal debate. 

Life and Law 

Robert Cover in his dense and brilliant article Nomos and Narrative, describes 

the relationship between the two.40 We live in a normative universe, filled with right 

and wrong, lawful and unlawful, valid and void, all of which are dictated by law. We 

4° Cover, Robert. ''Nomos and Narrative." Harvard Law Review 97:4 (1982): 4-68. 

79 



also live in a universe with people living according to or against the laws, and doing 

both for a reason. There are stories of lives that interplay with the laws of the nomos. 

In truth, says Cover, the two do not just interplay: ''No set of legal institutions or 

prescriptions exists apart from the narratives that locate it and give it meaning ... Once 

understood in the context of the narratives that give it meaning, law becomes not 

merely a system of rules to be observed, but a world in which we live" ( 4-5). 

The narratives mentioned above are not merely stories told for the sake of 

influencing the lawmakers and the public. The narratives mentioned above are what 

make the laws real. Without stories of sick or injured people or stories of science run 

out of control and leaving only pain and suffering in its wake, stem cell research and 
., 

the laws governing it would not matter- no one but its beneficiaries would care. And, 

without laws regulating stem cell research, the narratives would not be necessary. 

People could do as they pleased and no one could object. Law needs narrative needs 

law. It is as simple and complex as that! 

First, the nomos and the narrative will act on each other in ways that cause 

both to stretch. As new narratives enter the discourse on stem cell research, the laws 

will need to adapt to fit them. For example, there is currently no proof that human 

cloning is possible ( despite the claims of Clonaid). There is overwhelming proof that 

most attempts at cloning even animals have resulted in countless and often horrific 

failures. Therefore, it is easy to place a ban on hwnan cloning for safety reasons- it is 

too risky to experiment with human life. But, if and when the first human is 
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successfully cloned, and one must presume that this will happen whether the 

government funds it or not, Philip M. Boffey points out in a New York Times 

editorial, "The safety argument would become less persuasive. It will then be 

imperative to look much harder at the ethical and moral implications of reproductive 

cloning.',41 As Cover says, "A nornos is a present world constituted by a system of 

tension between reality and vision (9)." 

This sounds fairly promising and indeed it is. Law and narrative should 

infonn one another and help each other to expand. But growth involves.pain and 

expansion is not easy. The relationship between nomos and narrative can be 

explosive, or as Cover says, violent. Assuming a system where the narrative 

contradicts the law, such as the narrative of cure side of the stem cell debate versus 

the current laws banning any federal funding for research with new stem cell lines 

(remember the 60 lines that were cultivated prior to August 2002), the two sides are 

in almost direct opposition. It is widely believed that the 60 lines will yield little or 

no benefit for curative therapies, so stem cell research is effectively held in a 

moratoriwn. If or when it becomes official that the 60 lines will be of no benefit, the 

situation between the narratives and the laws will become even more heated. 

Something will have to change, and, based on the myriad objections that current 

lawmakers have against stem cell research ( as presented in chapter I), the change will 

come in the fonn of combustion. 

41 Boffey, Philip M. "Fearing the Worst Should Anyone Produce a Cloned baby." New York Times 5 
Han. 2002, late ed.: sec.4: 10. 

81 



Fortunately, these "combustion events" generally make the laws and the 

narratives all the more meaningful. People become more and more invested in the 

laws or the stories that inform their lives. As I said earlier, if people don't care, 

neither the laws nor the narratives will matter. Cover seems to imply that, though 

both nomos and narrative need one another, narrative is actually the source of nomos. 

If there is no story, no situation, there need be no law to govern it. "Narrative," 

Cover says, "is the literary genre for the objectification of value" (45). 

1bis brings us back to Nussbaum, the halakhic and aggadic material and the 

American stem cell debate. The laws are the ways by which stem cell research will 

or will not happen in the United States, and the narratives are the reasons. Each 

component influences the other, and they exist, sometimes peaceably, sometimes with 

great violence, in order for the debate to progress. 

Americans, regardless of their religion or, in the case of Jews, their 

movemen4 are fundamentally influenced by the narratives of our world. Our lives 

are wrapped up in the laws and our attentions are held rapt by the narratives. In 

essence, the patterns that prevail in American legal discourse also prevail in Jewish 

legal discowse, whether it is halakhic or not. We are the people who make the law 

and who live the law, and so we engage in the complicated process of extracting law, 

and hopefully truth, from the many and sometimes conflicting narratives that inform 

our lives. This truth applies to the stem cell debate and to every other facet of life. 
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But these matters of life and death make the narratives and the laws all the more 

important. 
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In Those Days at This Season 

The story of the stem cell debate is deeply entrenched in the American and 

Jewish past. We have a long-established narrative of cure running through much of 

American and Jewish culture. Americans look to the mistakes and "miracles" of 

medical research in days gone by and hope to fmd some clues on what direction to 

take in the stem cell debate. Jews look to our textual/legal past and find Halakhot 

upon which to base our opinions concerning stem cell research. We look to our 

history, our millennia-old relationship with medicine and healing, and we find people 

and stories that guide us toward our decisions about this issue. We look for our 

answers in our deepest roots. 

And those roots_ will help keep us grounded and steady as we move into the 

future. We are equipped to repeat the processes that our ancestors undertook when 

faced with complex, sometimes seemingly insunnountable ethical problems. We 

have the tools to move into tomorrow and the next day, to answer the questions that 

are here now, and to answer those that will arise in the future. 

Certainly this debate is far from over. It was impossible even to choose a time 

to stop doing research on newspaper articles relating to stem cell research. Material 

significant to the debate, the alleged birth of a cloned baby, the death of Dolly, the 

stories of people already being healed through stem cell therapies and the legal 

machinations throughout the House and Senate is published nearly every day. Each 

item brings new infonnation, new understanding, and new questions. The Halakhot 
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will also continue to change and produce new material for our struggle. The process 

of considering stem cell research is an ongoing one, well worth the struggle and filled 

with challenges. And so, this paper must end not with a conclusion, but with a 

command: Go and study. 
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ASI-.MH YOCHASIN CHAPTER fOUI. KIDDUSHIN . 

beloq,1111 n,,,11112 n••isr ~ 'f'tiif nw,uc ,,,, - llecame there ls no trade that does not include bulipace and 
wealtb.D.71 nu,uci, 1,;i n,,,_, ~ nu,,acr.r Tt:I n11nr nf - For poverty 1a not the result of a trade, nor ii wealth 
the result of a trade; ,n,~ ••~ ;~ M?\C - rather-, all Is Ill aceordance with one11 merlt.M ,,uc, ,,n, 1, 1,,,.., ... , - R' Shimon ben Elazar says: n,,,~ ai,S, l'!f qu,1 "" 'I'~ t''~'l - Have JOU ever 
118111 a wild anhul or a bird that hu a trade? ,n;, ·!C",f l'\'111~?,, tr.rl - Yet they susta1n themselves with.oat 
tnvail, •-.W? K',f ,x,,i ~ K"n.l, - thoqb. thqwere created only to serve me,!IIJ ntc "'•l"i •r.iM'l~ •i~i 

· •~'P - whereas I wu created to MrVe my Muter,IIDl ,H;, ~ o~i•r.i~• T"r ,J•~ - Doe, it not follow tlw I 
certaial1 ahoalcl be able t.o lllltain 1DJll8lf without dlfBcalty? •r.i,a,, n,t11 •l:lr.tlP.l ,_,,, 11:1,,,ntt tc',f -
However, I have corraptecl m, deeds and thereby forfeited 1111 nstenance.ltll 
il?i'tl kM 1::11thll ,;UC T'?'7¥ W'M.1'?i11 ,q,te - Abha Gar:,on of Sidon, quotlnf Abba Gm7a says: n,t11 D7f ,w71 K', 
ttV ,,, ,,,. ,,., ~ - A mu. ahould not teach hit IOJl to be a donkey driver, a camel driver, a wagon-clrlver,121.1 
a aailor,1111 rw,, - a shepherd,IMI ,.,, - or a ltorekeeper,121:1 "r, nU\'IIM y,;i,~uc• - becaUle their 
trade Is the irade of robbers, i.e. these trades lend themselves to dishonesty. ,. "lt.,1.te n,,n, ••i - R' 
Yebodab, quotma him [Abba Guryon], saya:1111 awf1 1,,., t•i,ou - Most donkey driven are evild.oers;11'11 
riw:p ,i,, l'?fl01 - and most camel dri'V81'8 are ripteom m.en;111.1 · D•,,~tJ ,,,., 1'~'90 - mon Allon are pious 
men;llll Dfl:r'&'l 1:1,,te,,,,. 2,,, - even the beat of phynclam is destined for Gelwmom.,IIDJ a,r.w;wa• .,_,,t'll ~ 
i'n!Jl ,. ,1,til~ - and even the most righteoaa of animal alaqbterel'II ia 8 partner with AmaJek,llU 

"lt;.,\JC ,JC,1nJ ,i, - R' Nehorai sap: ai1»i, nu,uc ,, •~ i,,~; - I put Blide ever, trade ill the world •~~ 
ni,n Mf f ,~ n,.c '11J'li.s - and I teach 1111 aon onlJ Torab,lllJ :,r,, D'11», 1111;iv- ,;11c aitc• - for a maa. benefits 
from ita reward in tbia world, MtO D?\VI \', n9'!1Z tillfl ~ and the principal remain, for him ill the World to 
Come.1111 . Tl n•.tc nu,,M ',.; ,,., - Bat all other trades are not ao;!MI ''l'? uc naRJ ,,,C, tN ",,n "!'? ,q a,"'' 
,,,11? - wheil a man beooma sick, old, or afflicted. 1A,:PM7,i p,an ~ U'ltcl - and he CIDDOt enpfe Ill b.11 

NOTES 
m that it doea not require uceaaive involvement, ao tbat be can spend 26. I.e. R' Yehudah dilpu.tee the quote of Abba Gurya by Abbe. Guryon 
111a ofhil time atudyiug Torah (.Malaanha). reguding camel driven and sailors (Toa. HaRosh ) . 
. 16. tle. he should pra,t.o God] t:bat be besuccesat'ulin bi. trade and not 27. Becawie their trade lends it;aeJf to dishoneaty, as es.plainad above 
au.me that thla trade [which ia "clean and easy''] C8DD0t bring him (Ra,lu), and they do not travel far enough to be~ in the manner 
wealth (Ra,Ai). deecribed below reprding camel driwn (lleiri). 

llaAarshoesplaina that he.ahould not be atrald to choole a licht trade 28. Since the, travel in d8llelt8 which abound with danpn, their fear is 
m~to apend more time learning Torah {lee pre,ioua note), and he aroused ml they humble tbemaelvea berore God CRcuhi). 
lhauld pray to God t:bat he be able to auppori hima1f 8"911 ftom tbia 29. ["Pious" is a greater appellation than ''riab,t.eoua."] Sailon' travala 
light trade. are mm more fraught with dangw, ml they are theret'ore more deeply 
17.In every trade there are wealthy men and poor men. Thus, no matter mom to fear God then are camel drivers (Rarhi). 
what his trade, he must rely OD God. 80. They eat healthily and do not fear eicbleu, and are theref'ore not 
JS. And with God'a mercy, which can be invoked tmough prayer (Mein). humble before God; at timee they CIIUl8 death; and they relule t.o haal 

2'ola,w ueert (bued on a J18888P elsewhere in the Talmud) that by the poor who cannot pay them (Ra,lai). · 
1110J, hit mmt, the Niumah ia aduallynie:rringto a peraon's maml, the Some suggest that the Mi•bnsb ..ma apeclfically to the bat ofphysi
Jot, which ia destined for him &om the time he ia concei'V8d (aee Mo«l cum.a. Becauae theee men mnsider them.eelves the best in their field, 
Katan 28a. Niddoh 16h). Thua. R' Meir ia stating that a person's finan- they often rely completely on their own judgment and retuaa to coDIIUlt 
cia1 atatua ia dictated b;y hfs mQl/tJJ, otbera, wbiab can bring tragic resultl (lfahorrho, Ti(era Y"woel). 

Otbm argue that the word ~. his merit, cannot pouibly be •· SL One wbo slau,btAn anima1e la CODStantly faced with questions of 
plained to mean maml. Rather, R' Msir is t.eacbmr ua that although kashnu, and he often maba Wl'!>D8 decisioDa to pnveu.t himself from 
t.hara ia an element of predetermination in reprd to a peraon's wealth, ,uft"ering a financial 1088, resulting in Jews eating non-koaher meat 
wbich ii decided at the time he is conceived (NiddaA 16b), nemtbelesa, (Roslu ). According to thia interpretation the connection to Amalek ia 
if a person achieves great merit, this status can be altered CMahanha, difficult to uplain (aee To,. HaRosh. and Mein). 
baaed on 'l'o,afo, to Shabb'oa 156a r1< n•-,, Toa. Yam To11; see also Tos. Othera m::plain that hi, constant invohement in alaughterinf anhnala 
Ha&.h; sea Ti(era Y'wael 166 for a lengthy diacuaaion of the concept.a causes him to become hardened and cnie1 like Amalek,-who wu tJie first 
o£ DW'it and moml ). nation to attack the Jewiah people after the emius from Ec,pt (Toa. Bi 
19. See Baal.Ii to Genuis 6:7 aiJCl:I n",, HaZaken, Ramban to Deuteronomy 22:6 [near the end], Tos. Yom. To11; 
20. Through tbe proper 1118 ofm.;y ftee will (Maharsho). cf. Aleiri). 
21. Thatis, by Adamis Ill' mankind I.oat the privilep of being sustained 32. ItwouldappeartbatR' NehoraiiadisputiugtheviewofR'Meir, who 
1ritbout effort, u Adam was in the Garden of Eden CMaharal; Pna Aid that a father must teach hia son a trade. However, it ii poeeible that 
YW!lhua, ftnt u:planation). R' Nehorai wu referring specifically t.o bis own 80D. That ia, R' Nehoni 

~ 1 "l have corrupted my deeds" refers to the individual. rules that the u.ceptional individual who ii capable of achieving 1oft7 
Le. one who does God'• will has bis livelihood provided to him in a way levela ofTorah scholarship and piety is permitted to abandon all avenues 
tbatleavee him be to involve himaelfezclusiveq in Torah study. How- offin•ncialendeavorin ordertopunueonly apiritualgoa]a, and God will 
ever, by c:omipting their deed, most people have forfeited this privilege cauae his needs to be provided by otben. Since R' Nehorai saw these 
hi Y,ho,hua, aecond 81J>lanation). ezceptional qualitiee in hit own son, he taught him only Torah (PMi 
22. See Ruhl and Ro&hi to Bava Metzia 7~ ~run",. Cf. To,a(oa there Yeho,hua). 
nae,,..,_ · Othera ezplain that anyone whose faith in God is complete, and who 
28. Theee _,. tend to be thievm, becaulle they st.eaJ. auppliee from is able to rely on Him for all bis nee<la without am:lety may pursue only 

.,........, Torah, and his ueda ,rill be provided for. Those who are umbJe to 
llllrby properties when they 1odp on the road. and they violate th• maintain tbia dasne of faith muat tab time hm tlaelr Tarah studi• to 
tenna of their qnement., with thole who hire them [8Ulll8 they travel earn a liviiig taJ... HaAIUcnah; eee Berachoa 36b and Rambam, HiL fbr loq dist:ancee and cannot be overseen] (Ra.,hi). ,_.,.,, 
2' SMmilluh V'Yoiiel 13:18; er. Maharsha). 

· A lbepberd who tendl bia own sheep often allow the aheep to IP'8Z8 SS. I.e. the main reward for Torah study ii given not in tbia world but 
ill the 6ekfa of othen CRa.shi), in the afterlif'e (wi Misbnah Pe'ah 1:1). 
ti. Who often practice1 deceit by mixm1 water in his wbul and pebbles 84. Their rnmda are teml)Oflll'Y, and 1)l'lfflde banefi.t ODJv at the time /;_ 
.._, 'l..1 .. --:- ,n~ ... 1. !\ 





ONE HAN AND BIS NEEDS 

195, Though anointing [oi1J and bath{water] do not enter 
the body, the body benefits from them. a 

196, JI a man bathes but does not anoint himaelf, it is 
like water on top of a [covered] caek,6 

197, It was told of R. Hanina that, when he was eighty 
yean old, he could take his shoe off or put it on while 
atanding on one foot. 

[Speaking of robust old age], R. Hanina said: Wann 
baths and oil, with which my mother anointed me in my 
youth, stood me in good stead in my old age. 1 

198, He who wishes to anoint his entire body should first 
anoint his head, because it ia king over all other parts of 
his body.• 

Healing the Body 

99, "tThe Lord will] make strong thy bones" (Isa. 
:11). R. Eleazar said: Thit is the moat perfect of bless-, 

9 . 
00, The ~ said in the name of Rav: It ia forbidden 
live in a city where there is no physician. 10 

1. In a human body, the component parts are de
~-wt on one another. When one ceases to function, so 

the other, When they break apart one from the other, 
body is etricken and the person dies, like a house that 
four sides-if one aide breab away, the houae col-

, n 

2. The ~ in the achool of R. Ishmael taught: "He 
cause him to be thoroughly healed" (Exocl. 21:19). 

rom this verae we infer that permission has been given 
HeavenJ to the phyaician to heal. 12 

03. It ia told of R. Ishmael and R. Akiva that, while 
were walking through the streets 0£ Jeiuaalem accom-

. ed by a certain man, a sick penion confronted them 
said, "Mastera, tell me, how shall I be healed?" They 

lied, "Take such-and-such, and you will be healed." 
man accompanying the sages asked them, "Who amote 
with sickness?" They replied, "The Holy One." The 
: "And you bring yow-selves into a matter that doee 
concern you? God smote, and you would heal?" The 
: "What is your work?" The man: "I am a tiller of 

B. Ber S7b. 
Smee it la not pouible for tne w.ier to penetrate the body, the body 

doe. Ill>\ bene&t &om iL B. Shab 41a. 
B. Hu124b. 
B,Shab61L 
B. Yu 102b. 
P. Kid 4:12, 66d. 

l Kidraab Sam. 4 (ed. Buber {Cracow, 1903), p, M). 
B, Ber60a. 

Care of the Body 

the soil. You see the sickle in my hand." The sages: "Who 
created the vineyard?" The man: "The Holy One." The 
sages: wrhen why do you bring yourself into a matter that 
does not concern you? God created it, and you eat the 
fruit from it!" The man: "Don't you see the sickle in my · 
hand? If I did not go out and plow the vineyard, prune it, 
compost it, and weed it, it would have yielded nothing." 
The sages: "You are the biggest fool in the world! Have 
you not heard the verse 'As for man, hi■ days are as grass' 
(Pa. 103:15]? A tree, if it is not composted, weeded, and 
[the area around it] plowed, will not grow; and even if it 
does grow, if not given water to drink, it will die-will 
not live. So, too, the human body is a tree, a healing 
potion is the compost, and a physician is the tiller of the 
soil."1 

204. When a man has a pain, he should visit a physi
cian. 2 

205. R. Eleazar said: Honor your physician even before 
you have need of him. 3 

206. A phy;sician who heals for nothing is worth noth• 
ing.• 

207. A physician not nigh is [as good as] a blind eye.5 

208. Hapless is the city whose physician has gout. 6 

209, Physician, heal your own lameneu!7 

210. The beat physician deserves Gehenna.• 

211. Hezekiah hid away the Book of Cures, and the sages 
approved.9 

212, Rav said to his son Hiyya!10 Don't fall into the habit 
of taking drugs, don't leap over a aewer, 11 don't have your 
teeth pulled, 12 don't provoke serpent,. 13 

213. "The saving sun with healing in its wings" (Mal. 
3:20). Abbaye said: This proves that the shining sun brings 
healing." 

1· Midnuh Sam. 4. 
, s. B. BK 46b, 

3. P. Ta 3:6, 66d, 
t. B. BK 8Sa. 
._ Ibid, 
" And can't pt about. Lev. R. 5:6, 
'· Gen. R. 23:5, 
1, Either becauae he i• "4ughty or because he oc:caaionally endanger. 

life. B. Kid 82.a. 
._ For people would no longer trust only in medical treatment. B, Ber 

10b, 
1a. Who wu not in good health. 
11• So B. Pea 113a; BR: "Don't leap fee1-&.t." 
is. Wait !or them to gel better, 
1.1. B. Pea 113&. 
14' B. Ned Bb, 



wbich would surely hold the rescuer liable for damages. Rather, 
ii, is aempted . ti ,;uc n~tc 'lC m:cv w because ff you do not 
111 eo and instead hold him liable, ~ff D'J-te '1; ':I? l'l' !<ffi 
ir,1,tt i?'ll ,,,;a nf - the resali will be that you will never find 
1 peraon who is willing to tave hia fellow from the hand of bill 
p1111Rl9l', because his liability for damage to third parties will 
deter him from undert.ak:iDg the rescue. Therefore, the Rabbis 
&,creed that a rescuer not be held responsible for any dam.age that 
]1eC8US8S-

' The Mish.nab continued: 
~· ,,,, q'J1itt ',;f - Btn'when ONB PtJRSUl8ABMST for the 
purpose of sodomy, or one is about to desecrate the Sabbath, or 
one is about t.o engage in idolatry, we may not kill any of these 
people t.o·prevent them from sinning. 

The Gemara cites some dissenting opinions: 
JC?~tl - It wu taught in a Baraila: i~\!C ,o,, 1' ~~~ ,,, -
I' SBDI0N BBN YOCBA1 SAYS: 1,'171rf? 1-tl'J a,~~UI n']"l:I~ "t~U7v 
ll'M . - ONB WHO ia abdut to ENGAGE IN IDOLATRY MAY BE 
SAVKO AT TBB COST OP BIS LIPL ,91n3 ~ - We derive this 
J'IOII the following Jl'AL' VACBOIIBB: · ""'F.t t:13f ffli1 - IF, to 
avoid the BI BMISBJNG OP AN OBDINABY PDSON, ""m l\!I'~ 
-~ - the Torah states that' [TBB PEBSON) MAY BE SAVED AT 
m COIT or lTBB PUB8UD'SJ LIFE, 1~ ',; 1(4, ~ ~, -
then to avoid TBB ")11,BMTSBJNG" (i.e. dishonoring} OF GOD 

throush the sacrilege or idol worship,11.11 is it not ee.rtaln t.hat we 
may protect Haahem's honor at the cost of the would-be idolater's 
!if e.1?11'1 . 
· The Gemara' cba1Jenges R' Shimon hen Yochai's aource: 

1'ffl 1"' 1"'~ ~ - Bmdowederlvea punishment on the baail 
el• Joalcal baferenoe·(i.e. a Ital vachomer )? SureJy not!taiJ How, 
then; can a leal vachomer be the ·source that we kill a would-be 
idolater? 
: The Gemara answers: 
MO 1"' l"'f\J' -,;9 KR - R' Shimon ben Yochai mafntatus that we 
.u,, in fact, derive. a i:mnhbmeut on the basla of a lo,u,al 
mfennee.1113 

Another Baraisa that disputes our Miaboab's ruling: 
ll?tt' ·- It WU taupt in a Bara1sa: .,,,K ttn?~ ~,, ,m~ ~, 
- B' BLAZAll TRB SON OF B' SHIMON SAYS: ltl'' n;v., n, 'troi;v 
-~ ~ffl - ONE 00 is abQut to DESBCRAT11 TBB SABBATH 
JIA.T BB BAVBD from doing 80 ATTBB COST Oll'BJS LD'B. 

The Gemara cites the source forth.is ruling: 
tn=~J ::ti i;-q - He holds like hll father. R' Shimon ben Yocbai, 
Y,'!Jl:J ~ t"l';\JI •n~f1 - who maintains that we may clerive a 
pantsbm•~ oa the basis of a logical inference. Thu, he agrees 
with his father that one who is about to engage in idolatry may be 
killed to prevent him from sinning. ""'"'"•-' niw .M~1,1-lC1 
a,~;\I n~t~ ,,.,,.,,I'.'!,, - And the ruling regarding Sabbath • . 
derlvecl by meau of a gezeirah iluwa.k between the words 
daecration and detecnmon from the verse diseussing idol 
wonbip.(SIJ · 

The Gemara now turns to discuss when one must allow himself 
to be killed rather than sin: 
P'l¥'"! lf ?Wl,1'ct ,:pi t11W,;, l~' •ii "I;~ - R' Yocbanan said in 
the name of. R' Shimon hen Yehotzadak: ntroJ 1i1?-a1 u,,, 
"11"' nir,i~ n,; - 'Ibey took a vote on the matt.er 811d decidel in 
the attic of Niszah'a house in. Loci: ni,1-11• n,.,,~ ,, -
Concerning all prohibiiiou bl the Torah, a,,tc? T'i~ DlC 
iii,t'I '1tc1 ,1:1; - the law is that if they tell a person: "Tram-
11"8111 such-and-such a prohibition and you will not be Jdlled. but 
if'you refuse to do so, we will kill you," ii~',~,_ - he 
ahoald transgresa the prohibition and not allow bimMJf to be 
Jdlled.1111 l:l'ID1 r,.-c•~lfh nti-,1 ••'rtit a,;~UI n'7bn f1" - except 
for when he is told to engage in idol worship, ill1c1i relatlODII 
with an ervah, or mmder. A person must give his life rather 
than commit any of these three sins.I.Ml 

The Gemara asks: 
~ a,i~~ n~v, - Nowt is it true that one may not engage in 
ldolworahipevenifitcostsbimhillife? M?1-!I MO'!- Bmitwu 
iaqht in a Baraiaa: ',K1V!V? ':P1 io.ti - B' tISBIIABL SAID: 
D1f~ ,', ,.,l?tc m.c, l!I~ - DOMWBBRBl>OWBBNOW'l11ATJFTBBY 
SAIDTOAPBBSON, iitJ~ '1~} ~UI n~ '11:Sf - "BNGAGBIN 
mot WOBSBIP AND YOU WILL NOT BB m.um, but if you refuse to 
do 80, we will kill you"; 1,:,1.,~ ~ l?l'O - DOIIWBBBB DO 
WBKNOWTBAT BE SHOULD WOBSmPtbe idol AND NOTBBKILLBD? 
"~ 'Ill,, -iv* -na'ft:1 - 8CIUP'1'UU 'ltiCBBS:l»l You shall guard 
My decrees and My laws that man shall carry out AND Bl'"1I1Cll 

· BB SBAU, UV& =,, nn:,!tf K"1 ..: This implies that man shall 
live by God's laws AND NOT DIB by them. Thus, if a person is 
threatened with death unless he engages in idolatry, he should 
worship the idols to save bis life. 
~W1~ fP'lf.)~ '1,:i? - YOU MIGHT TBINK TIL\.T the above is 
true EVEN' if be is being forced to worship idols IN PUBLIC,l»l 

NOTES 
18. When someone worships idols, he diahoD01'8 God by denying His SahbatJt and idolatry. In Ez.odus 31:14 it states: One who desecrates it 
Otnnipot.ence. . . · (the Sabbath) 1hall be put to death; m LeviticUB 18:21, it stat.ea 
19. In abort, the logic of the lral ua.cho~r is as Collon. If the Tonh concerning the Molech cult of idol worship: You ,hall not praenl any of 
&llowa ua to kill a pursuer to protect the dignity of a human being (i.e. :,our children. to pau through for Mokch; and do not da«rale the Name 
ID VI/Oh in danaer of being violated), then it surely allon 118 t.o kill of your God. Thus, we may uae ageui.mh shavah to link the subjects or 
IOmeone to protect God's honor! Sabbath and idolatry, and we draw the following analogr. Just as we 
' Yad Ramah notes, however, that this Aal uaclwmer has a weaknees. kill 10meone who ill ahout to worship idols, ao do we kill aomeone to 
Af:t.ackinr a human being, it can be argued, is indeed a moat. grievoua prevent him from deeecratiDg the Sabbath CRaahi ). 
lin, becauae the victim is actually harmed; that is why we may kill a 23. The aource for this principle ia a vane in Leviticus (18:5) ,tatmg 
JlQnuer who is attacking a human being. God, on the other band, ia not that the Torah contain& the laws that man shall carry out and by whkh 
harmedatallwhen110meonedishononHim,aoperhapawemaynotkill he ,hall Uve. Since Torah laws were given ''to live by t.bem.'' it ia 
fla protect HI.I honor. Nevertbelesa, Ycrd Ramah continuea, R' Shimon generally preferable for someone to sin rather than to endallger hia life 
"'1i Yochai conaidera it obvioua that the sin of desecrating God's Name (Raahi). 
~ idol worship u an inherently mon serioua offense than There is a difl'erence of opinion u t.o whether one ia permi#ed to go 
barming a human being, and if we may kill a pursuer to prot.ect hi.I beyond the call of duty and sacrifice hi8 or her life t.o avoid llimling; aee 
~ we_ may surely kill someone about to engage in idol worship. Rambam, Hil. Yeaodei HaTorah li:4 with Kes,ef MillhMh; Tur I and 
IO. See ahem, 7Sa JlOte 10. S~han .Aruch Yoreh Deah 157:1 with Shach ad ~ Mw:l&aa 
U. That it, aJtbougb the generally IIC08Pt.ed view ia that we do not Chinuch 1296. 
larive a punJabmant on the baaia of logical inference, R' Shimon hen U. The Gem will soon give the aource for this ruling <.Ra,hi). 
rochai. aubac:ribe1 to a minority view that we do. (See MCJT,aliyo, 25. Leviticu 18:5. 
loYam tor an aplanatjon ofthil Yiew.) 26. The Gemara. (74b) below will teach how many obeemn make IL 
a The Tnnih nlfmtinnR "lf~tln'l'l'1 in Mrtnlllllffnn with hntl, Mm...t.hino .. .,.,1.1;,.u (Jln■hi\ ,,,,- ' 





IVIJSDD3D ::, 

If [ at the birth of twins] the first 
came forth dead, (and wa, immedi
ately taken from the room], and 
[then] the ICCODd [was born] alive, 
[the latter] is dean1 ; if the first 

il~_ 
; ,;:,9l I "IJ ";rto, .n~ J1t'N1;;t ~ 
.,~, •N1:)~• ,n~ .... m "tr Jimti~ 
,~9 , ,~, ,.,~,~• , ,13iac ,..~. 

[were bom] alive and the second •1\i9• ,D""J~• •~ 
dead, [the former] is unclean• [ even 
if it baa been. n:moved from the room before the other came forth]. R. 
Mer aays, [If both were born together as though] in one fa:tal 
sack', [the living one] is unclean. but if [as] in two [separate] fa:tal 
sacb1, [the living one] .is clean•. 

1 It canaot become unclean while atill in the womb. 2 Because the living passed 
through the 'openiDg of the womb' before the dead one."' 3 His opinion ii n;j~. 
4 Or amnio.r, amnion; in generalfellll, """"'°· i.,., they were bom at the ume time. 
Compare n1~ 31• 5 n:., one after the other. 8 Whether he wu fint or sec:oad. 
• Sec ADDENDA at the end of this Tractak. 

Muhnah6 

If a woman suffer hard labour in 
travail, the child~ must be cut up in 
her woml,I and brought out picce
meal1, for her life takes precedence 
over its life; if its 'greater part has 
[ already] come forth, it must not be 
touched', fur the [ claim of one] life 
can not supersede [that of another] 
life. 

, :t~ 
~J;t~ , ,,.,,. ;,~,; N";,lf ~v 
iniR rn'i7ll ,~J• ,i)j•-nJ 
Q°'!trf "}'7J ,tl"11lt C"11tt• 
r~· , ;::i,, Nt ;-r:1J'?· ~ 1;;, 
~,,, ~ rnn r~ ,11 ~u. 

•~l .... 
I Popular pronunciation ~,ti. 2 Or """'-'· Literally l,Jly, .damddt, 6oa,,ls, iniid,, 
inwartk. 3 Litcially m,,nl,er by mamlnr, limbs [byJ limht. 4 i.e., it must not· be 
destroyed. 

CHAPTER. 8 

Mishnah 1 

There are things that permit1 the 
paaagc of undMnnu, and act as 
a screen1 (against it]; [some] allow 

-~ 

n P1W 
.M~ T, 

i1~7?1tou-n~ ra:t"~7? lrt1 

rt~1to;J-n~ rtti~tl ; ri,in,• 
II 

3 i.,., made a statcmeni: to that effect. 4 Or J'i',tl~. & Sec Volume X. Page ISf 
I In some texts, ~ lfflf,I, .Alu/ thal is w"6n tme has /omlRi Iii, inladion • • • 1 sc. 
a new opening is made for the removal of the corpse. 

Misbnab .f 

If a woman suffer1 hard labour in 
travailing, and she is taken out• 
from o~e room• into another room 
[and she gives• birth to a dead 
child], the first [room] is unclean 

. becaUIC of doubt", and the second 
[room is unclean] of a certainty. R. 
judah5 said, When does this apply? 
When' she has to be supported§ 
[on the transfer] by the arms; but 
if she bet able to walk [unaided], 
the fint [room] is clean, for after the 
opening7 of the womb8 it is im
possi.ble8. to walk10• There is no 
opening of 1M womb [in the case of] 
abortions11, until (the fa::tus ·expelled 

, ii~ 

1 ,?."?. ilf P-~I ~ ilf~t 
Ji"NiiT ,n~;i? n~~• iJ1f'~i'11 
1~tt •"N1]i1 ,v/tQ ,p~~iJ• ~~ 

' 

~ wr~· '"~"lt ,ill~ "~-= 
iln"il CK ,:ut • tJ""91l n,f9"l! 

T:T • T-: f "r--- -.ra,r• 

n1.:1~~~,, ,;rr~ Jitrilt'JO ,n~iu~ 
rg •'!Jiu?" "NJ~ rt(• ,~reiJ 
,i I ,~retr ntr"tl' tJ'l?~t?ll 

•i'1,?';lf •• ~ 17'-~ 
from the vagina] forms a rounded head like a spinner's coil11• 

l Litendly 11/ffertd (viz., in the j,ast tense). 2 Literally was tak,n out (viz., in the 
past "1u1). 3 Or hous,. 4 Popular pronunciation ~9;,.. Doubt whether the head 
of the child bad protruded before her removal. · If the head had emerged it ii 
cc,n.,idcred completely bom and convcya wde11DDC11; an unborn dead child c:aunot 

communicate undeann"'II. 5 His view is accepted, 6 Or the dafinit, form ~-
7 ff!!~, Nl}llwl pas,, or · Niphal pa,ticiJk n~~- 8 Or Pima. 9 .... 1", 
literally ""1r. is no oppo,,vni41 (or lime), 10 ";J'?ti~ [Pilllj or '!f1TQ? [Kai]. 11 Or, 
perhaps, the ti.jiu form D"~,fl. Some par.aphrase this It is not ~ an 

a;-, of Iii, u»mh wbm ,_,,,,. mi.mJn;,,. 12 Or~-- This concluding part ill 
R.. Judah's ruling. He amplims bis first statement by explaining that he deems the 
'opening of the womb' pevmtB the woman walking without support when the 
projecting head of the embryo ii as large as a spinner's coil, and tbcrcforc if she 

was able to walk without help the head was not projecting; but if the projecting 
head was smaller tluin a spinner'• coil, then she waa able to walk on her own, and 
this condition could have commenced in the first room which ii then:ron: also 
uaclean. •Literally pw (oiz., in the pas, tnu.). f Litcrally lwUo IN, llljJ/ltlrtld 
(uiz •• in the past tm.r,). § Literally UJITI tujJJ,orl4d (~ •• in the jNffl 1am). 
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' A Bara.is& teaches more details about the law of a tunneler: 
t~i Utt - The Babbil tau,ht bl a BaraJsa: "111°"t;ii,,, 
Scripture states: If the thief was discovered while 'ltJNNBUNG IN, 
he may be killed. nit't;t; X~,te 11 rte - From here IBNOW0NLY 
that someone who'l'tlmmtB into a house may be killed. ,.,,~ u.1 
T?lttl 'D'11i21 - But PROK WIIBBB do I know that a burglar may be 
killed if he climbed a ladder to [THE VIC'l'Dl'SJ BOOP oa walked into 
HI8 YARD oa ms l'IBLD through an open door'?(lll -,;,', ~~ti 
":lfltl .ICJll!,, - BCB1PnJRB therefore BI'ATBS1 If 2'BI' '1'//1BF IS 
DISCOVBRBD, 1::1,pt.1 ,,,., - Thia teaches that someone who 
burglarizes IN ANYMANNRB. may be killed,IJll 

The Baraisa continues: 
y:;,, 1:1,t.e - 11 it is so that a burglar may be killed even if be.did not 
tunnel in, "nitnro .. ,;,, ,,~?ti "'-' - WHY nm 80BJPTUBE 
specifically STATE that he was discovered while TtlNNELJNQ lN? 
nittr.nn 1'!1¥'? a,:;11 ::i,,, ,;ip,:i - It did so BECAUSBMOST'I'BlEVIS 
COMMONLY burglarize a house BYTVNNELING IN, Thua, the Torah 
spoke about the most common method of burglarizing, but the law 
is equally applicable to other methods as well 

The Gemara cites a Baraisa that expounds the term tunneling 
ditTerently: · 
':J,,!:C lC?~l!I - It was taqht in another Baralaa: ""1~r,n,,. · -
Scripture states: TUNNBUNO, ni\'~ .K?f ,', 1'.te - From here J 
KNOW ONLY that someone who 'l'VNNlllS tbl'ough a wall into a 
house may be killed. 1!1~ ~,,,iZl ,,,¥0 ua - But BOW DO IBNOW 
that the SSlIJe applies to a thief who gained entry to ms victim's 

ROOF OB to BIS YABD oa to ms J'IEI,I) without digging a tunne 
":IUIJ JC.ff!., .,v,i, ,.~~t'I - 8CBIPl'VU therefore TB4CIIBS: . 
'l'B1l. TlllBF IS DISCOVBBBD. Dtp~ i,;,:i - Thia teaches tlu 
someone who burglarizes IN ANYKANND may be killed. 
11 m:t - But ll" it is so that a burglar who did not tunnel in may b 
killed, 11nitii,;,, ,,,; """~" M\\ - WHY Dm SCBlPTt1Jl 
specifically STATE TUNNBUNG? 
,n,tt7i;io 1nr., n 11-11011~ - It ia because the Torah is teaching tha 
TD TmfNBLING o, [A BtJRGLAB), TBJ8 18 in place of BJ8 leg1: 
WARNJNG,1.111 

The Gemara cites a related ruling: 
Man,:ai ,~~ - BavBunaaaid: qi\il'J1v;- Ifam1norp1U'811e 
hi.a fellow(M] with intent to murder him, 11ff~ ,,,,o? t,t,'~ - [th1 
fellow] may be saved at the coat of [the purner'•I Ufe,t1G1 

The Gemara explains the basiB for Rav Huna's ruling: 
nfir,11:, ,,,, ,:1,tc •:i-11, ,;9; - [Rav H11DSJ maintains that, 
plll'8Uer needa no legal warning, 19R Kn' N~l ',r.1 · .Mlf x", -
and therefore, it makes no difference whether he ia an. adult or t 
mlnor,IJII Thus, a pursuer who is a minor may be killed ever 
th~~e lacks the competence to leplly acknowledge a warning 
I~ _Gtlmara questions Rav ·Huna'a law from a Mislmal: 
~ a WOl?l811 whose life became endangered during child
birth: 
"1'" :ii? k'!J\'l'.I :ii l!rl;•ti'l< - Rav Cblada challenged Rav Hana 
from n Miaboab;lfll \WM-I NJ? - Once [ABABY'iJ mw, BAS LBl'I 

. NOTES 
come as one. They both teach that a murderer ma:, be put to death in any killed unleu heia warned of the gravity ofhia act, and he persiata m api.t.e 
manner poeaible if the prtXedure deacr:ibed by ~• Torah camiot be of the wammg. 
followed uactly, That is, one verae teaches that if it ia impoeaible to [Mm and Chiduahei Hallan add that even if the burslar t.umieled 
ezecute a convicted murderer through beheading, t)iepreec:ribed method into a field or garden, he ma:y not be killed summarily without warniag, 
of execution for him, he may be aecuted through any poeaa"ble method. for the owner is uaua1ly not found in theee places. Hence, it mJght well 
.Another verse t.eachee that although a murder Y:ictim'a death abould be be that the burglar went to the trouble of tunneling on the 818Wnption 
avenged by a cloae relative, the court may appoint an avenger if no cloee that he would not encounter the owner, bu the never intended to murder 
relative aist.s (see 45b note 25). Thus, we would not apply the "execute the owner if he con.fronted him.] 
~ 8:f1Y manner pasaib~'' rule t.o a twmeler, unleea the Torah speci.fically 24. lla,hi atatea that this refers to a minor who is PUl'8Uini a fellow 
mdicated that it applies to him u well. minor. It aeema difficult to understand, however, why there should be a 
21. Bashi; er. Yad &mah, Chidushei HoRan. difference between JIUl'8I.UJl8 a minor and pursuing an adult. See 
22.Regardlesaofwhetb.erhetunnel.edthrougbawallornot. TheBara.isa. Ma.rpliyoa HaYam and Yad D1J1Jid for some possible explanation&. 
derives this law from the Torah'a BUperiluoua uae of the word thief in the 25. Rav Huna assert.a that a minor who punuee bia fellow may be killed 
verse diacu.eaing a tunneler. Thevene (Ji:.mdua 22:l)atatea: nle•;nn·~ even though the~ are two posaiblereaaom not to kill him: 1) Ordinarily 
::ipi:, 1<:tf~, If the th.lef is discoueml whiu tunn.elinf in, But it could have a minor ia not puniabed. [Rav Huna maintains, however, that a pursuer 
stated simply,~¥'?! n1~r;i1;-~. "HM is diacovered while tunneling iakilledtoaavethevictimandtherefore, wemayevenkillapurauerwho 
in," because the previous verse clearly indicates thata thief is being dis- iii not aubject to punishment, i.e. a min.or .(Afi/,,ei Yam vol 2 §40).J 2) 
cusaed. The Baraisa derives from the otherwise superfluous term thief Generally, a criminal is not executed unless be receives a "legal warn· 
that the Torah mentioned a tunneler merely as an ewnple but in fact, ini'' in advance. (For a full definition of "legal warning," ha.traah, see 
a burglar may be killed no matter how he entered the property c&.shi ). Baraisa at the bottom of 40b and notes 28 and 29 there.) One aspect of 

· · h · tba el be killed • a legal warning is that the c:ri.m.inal must declare, "I shall continue to 23. Rash, explaina ow we dertve ta tunn er may without --t. th act th ugh 1 __ ,:_ th t 1 ... m be ted"' ·t "But 
warningeventhoughacriminalmustbavereceivedlegalwamingtobe yu,,orm . 1 even ° .--w.e. 8 , _-..w. execu . iou • . 
liable to corporal punishment. Our verse specifies that 8 twmeler may ~hen a mm:or makes 81lch a declaration, 1~ 18 l~y mean,~gleas; be 11 
be killed during a burglary when in fact any burglar may be killed during 81.tnply too immature to compre!1end ~e unpli~ons of this acknowl• 
a break-in. From this we derive that a tunneler may be killed without edgem~nt. Consequently, a mmor .11 n~t aub.i~ to court-orden: 
warn.mg, butaburglarwhoenterssomeotherwaymustftntbewarned execu~. ~v Huna teaches_ that m apite ?f thls, a minor wh~e 
in the presence of witneasea, "Beware! I am confronting you and I shall J)U1'IUUlg ~ fellow m~ be kill~ (see Rasm ~ Y~ &mah). 
kill you!" If the burglar then responds, "I know your intentions, and if Gemara ~ now explain the b8818 for Rav Huna s ruling. 
you try to resist, I will kill you," the burglar may be killed. [For a diacuB- 26. Rav Huna dift'erentiates between a criminal who is executed by the 
sion about whether the previous Baraiaa agrees with this law, aee court ~d a pursuer. Althou,h a criminal is not m:ecuted unleea he wu 
MagKid, Muhnek and Mirkeva HaMishneh to Hil. Geneivah 9:8, and warned m advance and he acltnowledpd the warning, a pU?llller may be 
Aruch La.Ner. J killed without any warning in order to saw the victim. Thus, although 

Raahi explains the difference between a burglar who tunnels through a minor cannot receive a legal warning, we may kill him iD order to save 
a wall &Dd one who enters some other way. Ha burglar upenda th.eeft'ort the fellow he ia pursuing (see Rcshi and Yad Ramah). 
to dig a tunnel, we may aaaum.e that he hu decided to carry out the 27. Ooolo, 7 :6. The tint section of the Mislmah statee that aa long as 
burgllll'Y even if it becomes neceuaey to kill hia victim. Tberetore, he is [most of1 a baby's head ia still inside the mother, the baby may be 
considered a pursuer, which make him subject to being killed without a dismembered to save the mother's life because a fetus does not have a 
warning. But a burglar who apenda little effort to reaeh his victim (e.g. [full.fledged] life. The Miabnah now continues that once a baby'e head 
he climbs a ladder to the roof or be walke into the yard through an open la outaide the mother, the baby is considered born, and it may not .. be 
door) mioht. "'""" 'h..n •..-.,w •" ---u- •'I.~ a..,.....i~- '----··-- -- . . .,. , . .• .. ·- . 



the mother's body, ,1 r71fU l'tc - WBMAYNOTTOUCB,i.e. kill. 
!TBB BABY) to save his mother's life, It"•~~ llfa l'l'.11'!? t•• '0? 
- FOR WE DO NOT PUSHASJDE one person's LIPE ON ACCOUNT 011' 
another person's LIFE. 

Rav Chisda explains his c:hallenge: 
,111J1tc! - But why not kill the child if his birth threatens the 
mother' a life? 1m, q,1, - Be is a pursuer! Apparently he may 
not be killed because he is a minor, and a minor is not killed even 
ifhe is pursuing someone to kill him.Ctll - ? -

The Gemara answers: 
DJ;ltt '~k~ - It is different there in the case of the baby's 
birth ::t~ •ni kP. .1<?1;,r,,1 - because [the mother) is behig 
pursued by Beaven, i.e. the mother's life is being endangered 
by the natural phenomenon of childbirth.(191 Thus, even if a 
pursuer who is a minor may be killed, as Rav Huna mainta~ins, 
still a baby may not be killed during childbirth in order to save its 
mother.1~1 

The Gemara adduces proof to Rav Huna's position (that a 
pursuer may be killed without a legal warning): 
It'? J7'!9'1,1 k~•~ - Let u say that [the following Baraisa] 
mpporis the reasoning of (Rav Huna]: ii,,te q'J1i ~r,i; q,,., 
U11"7 1-,,;,q - If A PURBtlEB WAS PUBSUINO ms PELLOW Israelite 
so AS TO BlLL BDI and someone witnesses the pursuit, ,; ,;be 
- BE SHOULD TELL{TBB Pllll8UER], n,,, t;i "'" .,tc,'V!f ntci 
ICll'I- "SEETHAT[TBEPERSONJyouarepursuingIBANISBABUTB 

AND A MEMBER OF TBB COV£NANT,IS1l tl;J ':lO'Ut., 111)?,tc M1\JIO'} 

"'111~ U:t"J D'lf' D'Jft'I - AND TBB TORAH BAB BTATBOilJIJ 
1'1l0BVU B1lBDB '1'llB BLOODOI JIAN. BYJIAN ~HIS BLOOD a, 
SBBD," Mf 'IV \~1, M1 ,;t ,n, ~r:, :,i\n· M19tc - The witneaa 
then continues, "In this verse BCBIPTUBB IS s.tYING: MVE TBB 
BLOOD OP TBI8 intended victim BY shedding TBB BLOOD OP TIII8 
l'tlBSVBB; I will therefore kill you unless you halt your pur. 
suit."[aal Now, a warning is legally meaning]eas unless the 
offender acknowledges it,lkl yet this Baraisa does not mention 
that such an acknowledgment muet be made. This supports Rav 
Huna'a position that a pursuer may be killed without a legal 
warning,1111 

The Gemara dismisses ihe proof: 
J<'l'.'I n11:i-: •:oi, ,9,, •:oi i<•::rti - It might be that this Baraisa ta 
reflecting the view of R' Yose the eon of R' Yelmdah, 1em:i1 -
81 it WU taught in a Baralaa: ,-ouc n,u,? ,,,, ,v,, •:ii, - R' 

YOSB TBB SON OF R' YBBUDAB MYS: n,tcii;,:, '1'1¥ rte .,~ - A 
LBARNBD PERSON DOES NOT RBQUIRB A legal WARNING in order to 

be punished for a transgreesion, N~~ ntti.r;to n11;1•~ N'l"1 ''1? ,,,,i, ~,., 1•; 1'1'.1~0? - BECAUSE the law requiring a legal 
WARNJNG WAS GIVEN ONLY FOR the purpose of DISTINGUISHING 
B£1'WDN tJNINTENTIONAL AND lNTZNTION'AL DEEDS and not to 
fulfill a Biblical decree,IYI According to this, it is n.euer necessary 
for the person being warned to acknowledge the warning. Thus, 
the above Baraisa (which omitt.ed any mention of the pUI'Buer's 
acknowledgment) reflects this view of R' Yose. The Baraisa might 
well agree, however, that a pUJ'8Uer is not subject to execution 
unless he was warned in advance. 

NOTES 
iorbidden to abort a baby when the life of the mother ia not in danger [Aruch Lo.Nu not.es that the Geuiara below (73a) cites a different 
(aee Toaa{as above. 59a ,c::i+.i 11'., and to Chullii& 88a ,nx n""li Mwi.arit verse as the 80\ll'CB that a punuer may be killed, and the Gemara above 
vol I 197; Cluwoa Yclr 131; Noda BiYeh.udah vol II, C~lwl Mi.shpat (57b) derives a dift'erent law from our ftne, Comequently, Aruch 
159 i:i=M, ;,:-,; Igros Mash,, Choahln. Mishpat vol. II §69);] '· · La.Her concludes that our Gemara quotes this verse as an allusion to the 

Bashi questions the Mislmah'a rule (that one life may not be law of a pursuer, but the actual source for the law is the V81'88 cited on 
aat:rificed t.o save another) t'tom an incident recorded in II Samuel 20. 73a.J See also above, note 14. 
ln that incident, Yoav, King David's general, ordered a town harboring 
the rebel Sheva ben Bichri t.o aurrender him for certain m:ecution, and 
threatened to destroy the town if they failed to comply. The residents of 
the town indeed aurrendered him, in effect sacrificing his life, in order 
to save the town! Rashi suggest two anawers. First, Sheva's life was not 
being sacrificed to save others, because he was mrely doomed to die, no 
matter what. Even ifhe had not been surrendered, Yoav would have 
found him and executed him along with the other resident.a of the t.own, 
who had ignored the threat. Since Sheva was doomed to die in any case, 
it was permitted to surrender him to eave the lives of others. 
Alternatively, Sheva was rebelling against King David [which was a 
capital offense. Hence, he actually deserved to die, and that is why the 
t.own surrendered him to Yoav] (cf. YadRamahandMeiri at length; see 
also Ra.sh to Terumos 8:12 and Chidu.shei R' ReurJein to Baua Kamma 
18:4 ,cnvr.n M"i). 

28. This refutes Rav Huna's statement that a minor should be killed to 
prevent him from committing murder, 
29. See Rambam, Hil. Rotzeia.ch 1:9. 
30, Because the baby is not willfully pursuing the mother to kill her; he 
ia a mere participant in the natural birth procesa. Since the baby ia not 
a willful ptll'Sller, it may not be put to death once it baa a full-fledged life 
or its own, i.e. when molJt of its head is out of the mother's body. (Cf. 
&mba.m ibid., Tosefos R' Akiva Eiger t.o Olwlos 7:6 and Chidushei R' 
Chaim HaLevi to Rambam ad loc.; see also Aruch La.Ner for the 
Talmud Yerushalmi's answer to our Gemara'a question.) 
SL I.e. he is not an apostate (see Tosafos; see also Ma,en .Auraham to 
Ora.ch Chaim 189:1), 
32. Genesis 9:6. 
33. Rashi explains how this Gemara interprets the verse. The ":::i" preiiz 
of the word t111$J can mean on account of as well 1111 by. According to the 
form.er interpretation, the verae meana: Whoe11er [is attempting to] shed 
the blood of a man, on account of that man his blood sholl be shed. In 
other words, if someone is aeen purauing hill fellow in an attempt to kill , 
him. the nursuer mav be killed in order to save the fellow. 

M. See note 25 above; aee also Gmnara above, 40b-4la. 

35. Although the Baraiaa. indicates that a full.fledged legal warning is 
noti required, it does sugest that the witneuee warn t.he pursuer to 
atop ("see that your intended victim is an Israelite" et.I:.) in the hope 
that this will deter the pursuer, thereby saving hia life and the life of bis 
victim (Yad Ramah; see alao Maharsha ). 

86. There is a fundamental Tannaic dispute aa t.o why a crinunal must 
be 1~ warned in order t.o be liable to execution. According to the 
Sagee, the legal warning requirement is simply a Biblical decree; they 
~und a verse to be teaching that the offender must be warned about 
the severity of hie act and he must acknowledge that he intends to sin in 
spite oftbis (see 40b-4.la and note 2IS above), R' Yose, however, rejects 
the Sages' ezposition. According to him, a legal warning is given to 
deprive the offender of the claim that he thought the act was permitted. 
Thua, if the offender is learned, we may uaume that bis trans• 
gression was intentional even if he was not warned, becawie a learned 
person knows which acts are forbidden. Hence, & learned person 
requires no legal wanting (see &mbam, Hil. Sanhedrin 12:2 and Kessef 
Miahneh). 

There are two practical differences between the Sages and R' Yose: 
1) According to R' Yose, a learned person needs no legal warning 
becauae he already knowa which acts are forbidden. According to the 
Sages, however, any otl'ender - learned or not - requires a legal 
warning by Biblical decree. 2) According to R' YO&ei it suffices to 
apprise the offender that hie act is forbidden and will result in 
execution; the offender need not acknowledge the warning. According 
to the Sages, however, acknowledgment is required by Biblical decree 
(see Rashi). 

Given the above, we conclude that the Baraisa quoted t.o support Rav 
Huna's position (that a pursuer needa no legal warning) in fact provides 
no concluaive proof. It could be that the Baraiaa does not require 
acknowledgment because it follOWII the view of R' Yoae, i.e. that 
acknowledgment ia never needed, but it does require that a pursuer be 
legally warned before he is killed (contrary to .Rav Huna's position). 
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t;n.linafi. The Pl'ffiOWI Misbnab taupt that a burglar 1118J be killed because he poses a threat to the occup I J.YI of the house he ent.ers. The coming Mialmab c:itee other ecenarioe where a criminal is killed 
prevent him from perpetratinr a f'oul deed: 
"''~ 1t'UC l"rn'l' .10 fflC1 - TbeN an thcll8 whom we •ve from sinning at the con of their live 
u 107 ,.,~Q "113-lC q,,,;:, - One who panues his fellow to 11:lll himt "t;ttl "IIJlCl - or one who runs after a malt 
sodomize him ft'fi•o n,r,o itttc1 - or after a ~tbed naaraA to violat.e bar.Ill 

The Misbnah 11ow provides a partial list of those who~ not be killed to prevent them from aiDning: 
J. _•-- "'°' ,i,,te q11,i, ,;, - But when one p1l1'IUII a beat for the purpoae of aodomy, n;Wtt ft,\C ~Ill - or om 
j about to deaeorate the Sahbatla 1:11,;;11 n']1:ls, ,~"'1 - or oa.e ia about to enpp ba idol wonblp, M'nt -~· I l'!_~ TOUI - we ma, not l8V8 any of theee people from ainmDg at the coat of iheir livel.l1J 

:, . Gema.nJ. A Baraiia provides the Scriptural eource f'or our rather eave him from death. Ar.cording to this Baraia 
· Miabnab'e ruling: teachea the general obliption to reacue another i: 
.. 1R'l ui, - The Rabbil taught ha a Baraiaa: "'till' qi,,? 1'!12:1 death. How do we know, though, that one should 
; 11iZ,~ ,,,;o - FROM WBIRB DO WB DOW THAT if SOKBONB pursuer to rescue his victim? 
' ptJBSUBl!I ms PBLLOW TO m.t BIii. W19a:p ,.,.,"'1 lt'' .. - that The Gemma concludes: 
'."° (TBBFBU.,OWJSHOULDBESAVBDATTBBC08T011'BIS[PIJJISVD'8] "PJ ~" 1'-l' - Indeed it ill 80i this verse doea not t. 
·' um .. ,,, a1·,v -mirtt .n,, .,,~,; ,m7t1 - SCR!PnJD pursuer ma, be killed.t11 
' ' 'J'B,\CBBS:l'l DO NOT S'l'.AND BF nm BLOOD o, l"ODR FBIBND but The Gemara returns to ita original question: 
·,. rather eave bim.{IJ t~nt ~ ,'J,~ t~•J M?.\Cl - But then from wh 

The Gemara objects: clerift that [a fellow] ahoald be saved at the c 
!Ctlf'lf .te•n 1ffl .tei,J - Bid does [the ftl'll8) really come to teaeh [plll'llller'1] Ufe? "V'l'l.te'i'O niva,;i it;1"3 ~ k?l,I~ -
thla law of our Misbnah? .M?W'T~ 1!1'7 "''' 'NIJ - This cannot ciel'lved throqh a lal i,aellomer argument from t: 
be, because we need this vene to teach a ditferent law that wa1 hetrothed. llCIGnlA. IT.I m»~? .te~,\C Ki~ 1'191\lC!plJ 
taqht In a Baraisa: ,;m ,;,i, K'tl"lf ,.,,;o "' n,,,i, 'r'P.I - If concerning a betrothedl'IGGl'U, whole [pmsaerJ t 
J'BOIIWIIBIIBDOWBBNOW'l'BATD'ONBSDSBIBl'BLLOWDBOWN· t,. blemiu lter,111 ,.,.,. aq,~ t~•~ n,, ... n,,, -
JMGIN ARI\IER, ,,n 1'.I.C:f r"7 Uc ,11.,,u Tl!IJ UC - oaif he sees ·-that lhe ahould be aaved at the con of lihe 
A WIU> BD8'1' MVAGIN'G [A PBU.OWJ oa BANDlT8 COMING TO life, ui=n ,.,,;Q .,,,tc ..,,, - then in a case where m 
attack 11111, 'D'tr.i', :&'!l'J Nlo"lf - 'l'BAT BB JS OBUOATBD TO SAVB hil fellow in order to kill blm, "';l n,1 111.J-' 
('1'B]I PBLLOW]T ";f'] 1:11-',I 'mlf{I H',,, ,~,., "n»~l:, - ICBIP- much DION IO should the fellow be aaved at the I 

TlJRBTIWJBBS: DONIRffANDBF'l'llllllUJODOl'l"OVIIIllllllND. but pursuer's lifelltl 

NOTES 
l Tbat ii, we may kill a peraoD and thus 1111.ve him from committing teacb1ng the following principle: A pursuer may Dot be kil1e 
certain tnmagressiona <.Ra,/d; <:I. Rambam, Commental7 to the Miah- him hm committing a capital crime if that crime would no 
nah, and Yad Ramah). The Gemara below eupt:ica1Jy derives thia law kill) the "rictim. 
from aevaral verw. Raahi esp]aina why av~ MilhDRb ilbutratea the above pr. 

[The forthcmning Oamara indicatee that we kill a pursuer in order to the three apecific BUU1 of IOdomilUJI a beast, Sabbath deee 
protect his iDtended victim. For this reason, Ram6am and Yad Ramah idol worahip. Sodomr with a beast oould hava bean comuaec 
nnder the ftret clause of our Mi■hnab• Tlaue an[t/uJ uictima}wlaom we ■eriouuamalcrim• that inwlva a human~ where th 
arwe at t1w coat af {tlwjr p,,,..,_.'J Uva. Bashi agrees in principle that indeed killed to pnnent the crime. The Miabneb therefore t 
we kill a punuer to ■a'"! bi■ 'Victim. Nemthelau, he maintaina that our we mq not kill a punuar to prevent him from ■odomizi 
Mialmah expraasea the law from the per■pective of the pursuer (i.e. becau■e Do human victim ii involved. The Miahnab ale, 
aaving the pursuer from eimling) rather than from the 1'idim'• Sabbath deeec:ration and idol worship, because there ia a 
penpective (i.e. saving the victim). Apparently, Ra.hi interpret■ the Tannaic 'View that we in fact kill a person to prevent 
Miabn•b as he doe■ beeau■e the Mi■bnah'e first clausea mu■t parallel conunittiagtheae 8UIII (lee 73b). For this nmaon, our Miahna 
the lut one■• These c1aU8l8 camiot fOCUB on the vic:tim ■inee it disc:uaaea states it■ opinion that we may not kill such a per■on CRa,hi 
victimleu crimes (Sabbath daaacration ■nd idolaby). Therefore, the ,. Leuiticru 19:18. 
first clause does not expreaa italf' in terms of the victbn either (see, 
however, To,afo, ~ n.., andBmyan Sl&lomo; ■ea allO ,to■■ to Noda 
B&Yeluulah Tin.yana, Cho.ha& Mi,hpat 160 for further dim1118ion of 
why a J>Ul'Bll81' is killed).] 

2. For a definition of a betrothed naara1a, see 71h note 2'. Our Mi■hnah 
atatea that we lcill a pursuer who wanta to aodomile a male or violate a 
betrothed natU'!Jh, becauae the■e are ezamplea of severe ■exual crimes 
that daba■e and humiliate the victim. However, we also kill a man who 
la P1ttBUinf any erval& (i.e. a woman forbidden to him on pun of uciaion 
or execu.tion) to prevent him from violating her. Pre■umably, our 
Mi■hnah chooses the specific uampl• or sodomy and adult.ery with a 
betrothed nacrah because the Torah allude■ t.o thaae two cues more 
directly, aa the Gemara will uplain. 

In short, we kill a punuer to prevent him from ■inDiq in either of 
the following two situatlona: 1) When be fa trJin1 to kill aomeane and 2) 
when he wants to t'orce someone to commit a ■evere ■exual crime that 
1l'ill debaae and humiliate the victim (e.g. be ia punuing a man to 
CODUJlit eodomy or a betrothed naanzh to commit adultery). A Beraisa 
below will cite a Scriptural aource for the above ruling <• Ra.hi an.d 
Yael Ramnh l. 

6. Thia impliee that you may kill,our friend's ueailant iftbi 
takea to save your friend. 
6. Our Gemara'a conclusion aaema difficult to under■tmd in 
first Baraisa that it quoted. How can the Gemara concluc 
vene do not dand b.7 the blood of your frwnd t.eachea not 
ldlling a pursuer, when the Baraisa quoted at the begim 
Gemara aplicitly state■ that it does? Saa Toraa Chaim, Ar 
and Mo.rgaliyo, HaYa.m t'or aoma pouible reaolutiona. 
'1. Kai 11ach.anwr, an a fortiori argument, ii one of the thirteeJ: 
of Biblical hermeneutics. Here, it lnvolvea the following l'88E 

particular ■trinpncy appli• in a relatively lenient casa (raJ: 
certai:nly apply in a more ■arioua cue {murder). 
8. In that the rape would demean and humiliat.e her (Raahi 

9. To,a(oa object to the '"11 uachomer, becauae it ■-ma to u 
murder ia a more ■evere crime than raping a betrothed naara 
fact is, 7'oaafoa argue, that ■uch rape ia pumabable with It 
moat aevere form or ezacutio:n. wheres.a murder is punished wi 
big, a more lenient form! To,afos auwer that the relativa 1 
.& .. - -.!-. •. ;. 'I 'I • • • • • •• • .... 
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YBB.AMOTH 

lP SHE BECOMES PRE<lN'ANT SHE MAY NO LONO!!R BATT l!RU· 

MAH. 5 lP THE BMl!lllYO WAS CUT IN Hl!ll WOMB SHI!. MAY 

BAT,, IP 10 A PRll!ST HAD INTERCOURSI! WITH THBDAUOHTBR 

OP AN ISRAELlTE, SHE MAY NOT BAT Tl!JlUMAH. [&VBN IP] 

SHE BECOMES PREGNANT SHB MAY NOT l!AT.U IP, HOWEVEll, 

SHE GAVE BIRTH TO A CIULD SHE MAY EAT. 12 THB POWl!R OP 

THE SON IS THUS Gll!ATl!.ll THAN THAT OP THB PATHl!.R. 11 

A SLA lfl!, BY HIS COHABITATION, DEPRIVl!S A WOMAN 14 OP 

THI! PRIVILBGB OP BATING Tl!R:UMAK'' IUT NOT AS KEIi. 

OPPSPRING. 16 HOW?-IP Ttll! DAUGHTER OP AN ISRABLITB 

WAS MA'RRll!.D TO A PII.Jl!ST Oil THI! DAUGHTER. OP A PRIEST 

WAS MARRI&D TO AN ISRAELITE, AND SHE BORE A SON BY 

H(M, AND THE SON WENT ANO VIOLATED A BONDWOMAN 

a WHO BORE A SON BY HU,t, SUCH A SON JS A SLAVE; 1 AND JP 

HIS PATHER's MOTHER WAS AN' JSRABLITl!.0 S DAUGHTER WHO 

WAS MAU.IBD TO A PIIBST, SHI! MAY NOT EAT TBII.UMAH;* 

BUT JP SHB WAS A PRlltSt'S OAU~HTER AND MA!lRlBD TO AN 

ISRAEUTB SHE MAY BAT TERUMAH.J 

A BASTARD Dl!PkIVBS A WOMAN4 OP THE PAIVILEGE OP 

BATING TBRUMAK AND ALSO BESTOWS THE PRIVILBGB 

UPON HBIU HOW? IP AN ISllAl!LlTE'S DAUQHTBR WAS 

llfARlllBD TO A PllIBST ORA PRIEST'S DAUOHTBR WAS MARIUED 

TO AN ISRABLJTB, AND SHE IIOkB A DAUGHTER l!IY HIM, AND 

THI! DAUOHTl!R WENT AND MARRIED A SLAVE OR AN IDOL

ATER AND IIORB A SON av HIM, SUCH A SON IS A BASTARD; 

AND IP HIS MOTHBR' SMOTHER WAS AN ISRAf!LITB' S DAUGHTER 

WHO WAS MARIUED TO A PRIEST, SHE MAY EAT TBRUMAH; 

. 
(B) The cmhlyo ca-. ita mother'• ~uw6catioD.. V. npiw ~. 

(9) lmmedil.tdy. And die -e law applie:11 where the embryo wu bom. dwl. 
(10) Cur. edit.:, 'be-•: Baij, 'behold'. (u) An embryo iA the womb cannot 
coi:uer 11poa ill mocb.cr the privilege of eawi1 ....... .u deduced from • ia 
ii,,-,, (Lev. XXII, u~ V. nipn1676. (iz) By virtue oftbeemtcD.ceofuon. 

(13) While the l&tter, asuioatoroueducer,eannot 
cow the privilege, the son Clll.. (14) If ,he i.a I priat'• daughter entitled to 
eu ,,,.,_, (1s) Auxpl&ined ,.,,,- 6&o. (16) lfthulave ia the ol&pring of 1 

prie1t'1 daughter who wu muried_ to ID lanelite now dead, he dOC!I not 
deprive her of the right of retlll'lling to the bolllC of he.r fathe.r IJ&i11 to a.t 

......r.. V. ittf,a for further czplaiiation. 
~ (1) The c:hild of a boodwo111111, though of an Israelite father, ia deemed ulave, 

u deduced &om EK. XXL 4, (z) If her h111bmd ud her aon (the father of 
the al&ve) &ti! dead. TJioush. the &CID. of I IOD. ~ike I 10n) confer, upon hi, 
grandmother tbe right or e.ting ___ ,, (Y. i,(rs 70"), the o6pri111 of a UIUO!l 
between an Liraelite and & bondwoman ia ~t reguded u the legitimate &oil 

of bu whet but a1 the child of hi., mother. (J) The 11£ve oat bein& regarded 
u legiti111ate o&iprin& (cf. nptt a. i} to deprive her l!f the privilege. (4} If ,be 
is a prieet'• daughter =ntitled to elt ,,__., (S) If she wu the daughter of an 

~-.i For the ,omi11111z1ion of tht En3lish tr11n1lu1io11 of rlrii P"8t ste o~trlt11f 

l!IUT IP SHB WAS A PRIEST'S OAUGHTSR WHO WAS MARRIED 

TO AN ISRABLITE SHE MAY NOT BAT TEllUMAH. 

A HIGH PIUEST SOMETIMES DBPIUVES A WOMAN 4 OP HER 

RIOHT TO BAT TERUMAH, HOW? JP A PRIEST'S DAUGHTEI. 

WAS MARRll!D TO AN' ISRAl!LITB AND SHE BORE A DAUGHTEll 

BY HIM, AND THE DAUOHT.Ell WBNT AND MARRIED A PRll!ST 

ANO BORE A SON' BY HIM, SUCK A SON lS PIT TO BE A HIQff 

PRIEST, TO STAND ANO MINIST&R AT THB ALTAR. HE ALSO 

BESTOWS UPON HIS MOTHER& THB PlllVILBOB OP BATING 

TBRUMAH, IIUT OEPRIVES7 HIS MOTHER'S MOTHER8 OP THIS 

PRIVILEGE. THE LATTER' CAN RIGHTLY SAY, '[MAY Tt!BRE] 

NOT [BB ANOTHBR] LU:!! MY GRANDSON THI! HIGH PRIEST 

WHO DEPRIVBS ME OP THE PRIVILl!OI:! OP EATING TEil UMAH'. 

h g EM AR .A. [Here] 1 we learn what the Ra.bbis ta.ught: If an 
imbecile or a. minor married and died, their wives ue exempt from 

It and from lcvinte marriage. 1 

AN ISRAELITE HAD INTERCOURSE WITH THB DAUGHTEI!, 

PRIEST SHE MAY STILL CONTINUB TO EAT TBRUMAH. 

IP SKI!. BECOMES PREGNANT SHE NAY NO LONOBR BAT. 

Since she may not eat when she is definitely with child, precau
tion should be taken against the powbility that she might be 
with child! I Did we not 1.wu, 'Th~y• must be kept apart! for three 
months, since it is poSS1ble that they are pregnant'~'-Rabbah 
son of R. Huna. replied: In respect of genealogy7 precautions 
were taken;• in respect of t,ru,n,J, no such precautions were con. 
sidered necessary. But was no such precaution considered neces-

fmelit.e wbo - married to a priat now dead. (li) Even afta- the death of 
his &.sh.er. (7) AA the livin& o&ipring of .in i.a,elite. (8) Tho~Jh his ow11 
mother is dead. Were it not for hit ~ hi, grandmotber wauld have 
repiw. her origillll risht of eating ....... on the death of her da11ghtu. V. 
i,,/N a,.. (9) Ur., 'thl.'. 

h (1) la the ltalanellt that &11 imbea"le's betrothal neither confer, upoo.1 wom&11, 
nor depriva bet of the right of eatiiig tw-1i (v. our Miabmb), thu, a&rming_ 
th,,t u ilnbecile"1 ii"J'III ha, ao validity. (z} To~ Yeb, XI, flf{ts ¢1,, mh, 
bec.uae there is no validity w.hataoever iA the •• of his muriar, b) And 

_ ahould, in co111eq ue.ace, he Forbidden to eat tew.ii un111ediuely after inter• 
counie bad we.en pw:.e. Why then wu it atated, IP AH lSIVdlJT1I HAO DITD• 

COWISI! ••• IIHII -y fflL1. COHTINUll TO IIAT TIIIUMAH~ (◄) Women who 
have bee11 ezchuipi for oac uother. {V. the Millha.ah, 'If"' JJ6). (S) I.e., 
they arc forbidden to cohabit with their hu,bands. (6) S•pN JJ•· Similu 
pn:ca.11tia11, thc11, 1hould h.i.ve bee11 tuen here alao! (7) The Millhnah 
cited ii concerned with ufeauuduig the 1w:t11 of a leJitimate child by 
taking the necessary precautio111 to dilltin1uilh him from the illegitim,.ce. 
(8) ln the inttratB of the purity of family life 1pcci&l preautions 
were ne;;aary, 



YEBAMOTH 

Ointinuation of lronJla1ion fro111 ptt,ious past 111 indi(a11d b1 <3 

suy in respect of tervmalt! Surely, it wu taught: [Ir a priest said]' 
'Here is your letter of divorce [which shall become effective] one 
hour before my death', she is forbidden to u.t terumah at once! •a 
-In fact, u aid Rabbah son of R. Huna, precautions were calwt 

c in respect: of legitimate m.uria.ge, 1 but in respect of illegitimate 
intercourse I no such preaution was considered necessary. J 

But was such precaution, taken in respect of legitimate DW'• 

ria.ge? Surely, it wu taught: If a priest's daughter was rnanii:d 
to an Israelite who died,• 1he nu.y perform her ritual immersions 
and !at trrumah the same evening! '-R.. l;lisda replied: She performs 
the immersion but may eat t,rumoh only until the fortieth day. 
For if she is not found pregnant7 she never was pregnant;• and if 
she is found pregnant,, the semen, until the fortieth day, is only 
a mere .8uid. 10 Said Abaye to him: If so," read the final clause: 
If the embryo in her womb an be distinguished she is con• 
sidered to have committed an olf'ence II retrospectively!'' -::1e 
meaning is that•• she is considered to have committed an o!'enceu 
retrospectively1, to the fonieth day. 1' 

It was sta.ted: Where a llW1 cohabited with his betrothed in the 
house of his (future] &.thcr•in-law, Rab said: The child is a bastard; 
and Samuel said: The child is 1 .slluhi,ti. •1 Raba said: Rab's view 
is reuomble in the case where the betrothed wom&n was sus
pected of illicit relations with strangers. 1• Where, however, she 
is not suspected of illicit relations with stnngers the child is ascnlied 

, (9) To bia wife. die daughter of an bra.elite.. (10) Suk. 
ZJi, Oit- a&, ~ed. J~; since the prielt miJht die •t uy 111a11MW while 
tbe womm · wu iadulgiag ill die coas11111ptio11 of,.,._, '11wi prova th&t in 
ttsper:t of"'-' alao pna11tion1 wen= taken. (u) Withdn.11ring from hi, 

il'ltreply. 
e(1) Of which the Millwh (llf'II JJ•) cited 1pew. {t) The 1ubject oftbe: 

-=tion of our Mitlulah \UWt comidentioa.. (J) V • .,.,,. ,,.. (4) On the 
N.me day, .rt.. oae act of cobabiwio11. (S) Praen'bed in Lev. XV, 18. 
(6) No pnaucion beiaa taken apimt the p01111,iiitr d1at the WODlll may have 
conceind. and thereb7 ffllllined forbidden to at---,., (7) On the fortieth 
day. (8) And ia allowed to eu ,,,_ a!terdw day also. (9) Onthefortieth 
day. (10) A.lld CUJlOt be reauded u a child. (r r) That prior ta the fortieth 
day the wom&11 ia not repdcd u pregna.nt. (u) Llt., 'iajured', (11) She 
pa)'I compcmation For u7 ..,._,. the may have c:omumed by RtUnlUlJ to the 
priat the prillcipal plwi a .6fth. V. Lev. XXIl, 14. (14) Lit., 'what'. (15) If 

to him.'' Sud Raba: Whence do I infer this? From the statemen 
IP, HOWBVBll, SH!! OA.VE .8IRTH TO A. CHILD SHB MAY EAT. Fe 
how is thia to be understood? If it be suggested to refer to a woma 
who is suspected of illicit relations with strangers, why should st 

d be allowed to ~t terumah when she bore a child!' C.Onsequentl 
it must refer to a woman• who was suspected of illicit rel,.tions wit 
him only but not with strangers. Now, if there, where she is fo1 
bidden to the one as well as to the other,• the child is regarded a. 
hisJ how much more so' here7 where she is forbidden to all othe 
men and permitted to him. Said Abaye to him: It may still b. 
maintained that Rab is of the opinion that wherever she is suspectec: 
of illicit reL\tions with him, 1 theduld is deemed to be a bastard ever 

where she is not suspected of such relations with others. Whit ii 
the ruson? Because it is assumed that as she exposed herself tc 
the man who betroth~ her so she exposed herself to others also; 
but our Mi&hnah, deaJs with the case where both of them 10 were 
imprisoned in the same gaol. u 

Others say: Where hc11 cohabited with her, no one disputes thilt 
the child is regarded as his: but the statement made was in the 
following form. Where a. betrothed woimn became pregnant, Rab 
ruled: Such a. child is a bastud; ·and Samuel ruled: The du1d is a 
sh,tn~.n Raba said: Rab's view is reasonable where the woman 
was not suspected of illicit relations with him, 1 but was suspected 

11u! ate ,.._ at my time -,,,, the fortieth day. (16) But not al'lier. She 
pars DO compematio11 for any ,.._ ,bit 111&:, ban couumcd prior to the 
£ortiech ck:,. (17) Only• doubtful butud. V. GIGI. od I.Cid. '9-. (18) Lit., 
'who lhe iupokea. oEiA & low voicefrom(by)dicworld', (19)1'11elll&Q. who 
betfotW lier. 

d (1) There ii llO proof that the priat wu the child'• uther, (tj Lit., 'b11t no'. 
(J) In our MilluiaJi. (.I) To dm viol&tor ud ledw:er u •tll .. to ,111y other 
IIWI, far it ii forbidden ta haft inten:aunc with a WOlll&A withollt betrothAI. 
{J) The violator'• or seducu'1. (6) Should the child be reprded u the 10n 

of the man 'lfho betrothed her. (7) The cue wbeft the man cohabited with 
Ii. becrotbcd. (8} The man who betrothed her. {9) Which reprda the child 
• tbuon of theviolaroror,educu. (10)Tbemanandthewoman. (11)Wbere 
110 intucoune 11rith UIY otberlll&ll wu pouil,le. (1 i) Only a doubtful bastard. 
V. Gloa. and ~- 69-. 



. - --...------;, --:-~ -- , - .........,... ...... u& __, ..._uw:w uay l• IOI'· 1be blrtb- .ot.· • 
. fc:male child). . 

Miabnah 7 

If a woman abort on the f'ot1icth 
day [after ritual immersion], she 
need have no consideration regarding 
it as for [human] yoUDg;1 [if she 
abort}1 on the forty-tint day, ihc 
must abide [in uucleanons for the 
number of days eqjoincd] both• for a 
male [child] and ibr afc;malc [child] 
and also for a meostruant. IL 

. Ishmael' says, [lf she abort] on the 
forty-first day, she must abide [in 
undeanaNB for the eajoined number. 
or days] for a male [cbild] . and 
for a .memtruam, . but if on the 
eighty-fiat day, she ·must abide .[m 
uncleanness for the enjoined number 

· of ~YB] both' tor a male [child] and 
for a female [child] and fbr a mcn.
atruant, too, for a male [fcctua] is . 

i-ll"» Cl'"-'3ilt y'1 , 1'y 1-

t~ 
Di"? n!fllo 

~,~ at,7•. ; ,itr • 
,n~P-tn , ,;t?· :iV?a , ,ts" 
Di" ,,~iK ~f.'• "J1 •il~

,:,o:p.~ ,1!'? :lff.l , i~tt1 c~,,tt 
,~t? ::JV!.r:J ,Q'1 cii7lq1 Di"' 

,~p. "1_1J~ ,;r~ n;;ztn 
D~~'f? :'11i'-ftl} • ,~-°'7,187 
,Of . ,D"1P?ilt D"7;3;Ql• •1~ 

:i~P-40 n"'!i:p ,'NJ ,~i,, n~:p. 
•"TQtt, D~i117 i1Jl · ill'" 

completely bmed after forty-ouc days but a female [btua is fully 
formed oniy] after eighty~ days. ·But the Sagcs1 say, The formation of' 
the male[~] and the formation of the female l[fa:tus] are alike, both•: 
[are perlectly formed) after forty-one days. 

1 Popular pronunciation. -rtJ'{. The embryo does DOt become periect be£~ the- · 

compJction of tbcforty-fintday. Z The 11CS ill indetcrmiDatc,mr a it bown whether 

the abortion Wllll that ol a child. 3 Sec the pa:c,ding Mil/ma/,. 4 Ha view~ia 
itjectal. 5 Their opinion .is accepted. 8 Literally 1"6/omur Olld IA, Iatt.r, dis atl 
.,. Leu idiomatic iffl nt 

r1 ~ 

CHAPI'Ell 4 

Mishnah l 

., P1i 
N ;-aw, 

TI • 

Th: daughters of the Outheans18l'C ,rov-,~ ni':f) ~ 1 · mlf· 
[c;onsidcn:d unclean as] mcnstru- . · 
ants from their cradle,· and the -11111}8 :1~"'1 ~"~~1t1' D"JJ~ill' 
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for th~ number of prescribed days] ,=>T7 :l~J:t , ,:,fl tl'U"J.1i'=ll1! 
both for a male (child] and for a TT. TT's u 

female [child].•. [If a woman bore ,tr;til~ D1?:>9tl:J J :t1P..t?' 
twins], one of undetcrmioable sex il:J!,la.. :ltdt-1 ,;,:a~~~ 0b'tli,,3a; 
and a [normal] male, or one of Tfc.: r ·· - Tf'Jr • !a-

doubie sex and a [nonnal] :male, ,oii07l iK '!lmmJ R!" •"'J!l1,~ 
she must abide [in uncleanness for T 1 "h - : n T = • 

the DUJD~. of days prescribed] ~ --n,:;, m;, "1.il ~M~~~ 
both• for~ male_ [child] and for a •WIN, :iii la"V1 ,s, b,-c, 
female [child]; [if she bore] one of T n - ' : - 1 

undetennmable sex and a [normal] •ir-ln':J9 K~ ?ilrht'1 :ii,~ilT'K" 
bale one of dual sex and a : -- TT·: • " - : , pr. . 
[ normal] female, she abides [in uncleanness for the number of days 
prescribed] for a female [ child] only. [If the embryo] came out in 
pieces or with feet foremost, when the greater part thereof has come 

· forth [then only] is it accounted born. If it issued forth in its ordi
nary manner,' when the greater part or its head has come forth [only 
then is it deemed born]. And what is [meant by] 'the greater part of its 
head'? : When its forehead has come forth. 

l Or · Ullll.tmninau, intulmninaa, ind,tmninahk. 2 CAl:191' a jNlrson of l'Dlk,r,u,n or 
"'-did Id or wlws11 6fflit,als an hidtkn or untlla,lt,JMd. Ou,i'1~. """1og,n,,,., • 
~. man-woman, a pason of doal,k sa. Sec ni'TI:,f 41ft: 3 Compare Mislwda3 
of th.ii Chapter. 4 i.e., sound and head foremost. ~ {ai6p6-,otlas-

. Mishnab 6 , ii~ 

:ift:1• ,N1;, n~ i11: rtt1 .n111u [If a woman] aborted, but it is not 
known what sex [the abortion] was, 
she muit·abidc [for the prescribed ,an· 0~ ~,:r~ •i'l~P.t?1 .,~l7 
number of days in uncleanness ]1 · L ...c z.... " 
both for a male [child] and for a ,,1J? _!:lo/.f:I ,iN? ti~ •~ll 
female [~d]. If it be not known . •:'r":Jl?1• ,il::J!'"ll?'l 
whether it was [h~] young' or T· • Tl{.::·: 

not, 1 she . must abide [in uncleanness for the prescribed number of 
da}'S] both. for a male [ child] ·and for a female [ child] as well as for a 
memtruant.' 

1 Sec 17 ·aod Mishnah 2 of this Chapter. 2 Popular pronunciation ,1?J. 3 Popular 

pronunciation -~- 4 She observes fourteen days in uncleanness as for a &male 
child; a.ad thr:n when abe saw blood she observes forty days from the outset in 
unclquma., · and then requires immersion in the ritual W, but she is still nut 
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Chsvel ed., 28-29 

Text4 

:i1 ,, 'lit ,rm, ,p,nn n,=>K 1, "K'T 11,rr, n'1:n, nwK ,1:11 3• n,;n:i, 11,::i,:i:n 
~ pni, :i-,, .n, tn'tl' 'tl1 ,,11v, ,,01 PflO K'll'1 KD''P 1::i. PIIC l1;'10ln 
,imzi-~n, nnro, ,:,,,, nr,,::i K?K tu'l?D K,,n tr''T n,..,,::i. i1<, '1Dk nilt'1 
'tlK m,ii mlllt tnn, ,n,::i,a. ,,::i.::i ~:in1:10, .K,ti, :,',in:,, n-, Nnu nn,,iiwr.,, 
• n,i,,"1,c 11,lD'I n,in ,,m,; mMD nniK i1h, ,;'l>K K?K ,nmi:c 1'?":ltcztr m,,v,1:1 
ac,, "'IIK Ml'D JDI' -r,1 n~o EnWD "Dl '11:!KP,, ,.,,.,,,,, 1•11vnn ,nn,ac ri,,:,im 
"ICM ~Ml ~ "ltlK : ,m ,~n Ml.)i' P'UI •nl;,~ ll'0'11'T ;3,,n, l•l'''"tl • .,~i,, ■ 
1'K"S'ID1 na,:i nK 1,,ip01 '!"!lo l"K':20 n:iw:i nna, "t:iwtin ;, n:arw nwMii ,1e11.:1w 
tt:>o K,:i.,, K,K n~:1:1 ac'> aa, iait ,K'ln ,~ ,nntl ,,:i, 'Im ,Ka'lll1D .m, nK 
m, Plltl • '" Plltl 1vnn ,M!lV1 ll.,,?MZl KP'lltn l? Jtl1171l KP 'la! .1:1•:ain znvn ,,, 
?::1K ltl11'm Mprn n,';, m:n in,, ann ~,n, li"la ,WMPDtl ?Kiv,, PDD r~~, PDO 
n,,rm 11n, i•m .1':t "w RP ttl., KZ)'K Kip," Kn,,m nptn JTI', "In K?"t lCn 
• 1 iiitn K3Y ,,2 "1::lK "1:lK • ,.rnK l't'nrm, r!)O rK,:i.1;) ,;,; nwpcn n1r1K., '1 r P"lEI 
n,in 01190 :,,:i r,,h Kip11e, KJ:)1,M ,'l'Dl '"'D WEil t1n,, 'l"K111 • ,::i 'rJ:li1:I l'1C 
"l!liJ ;;:iJ ,m, a,, 1::i kP'TTI .•• ::i,,n -n,,n:-r inK tri• 1:i pu,n .,:i,. •1.11 1.u,1 ;n1111:1:i 
• • i,',;t 1't?~ff.0 niJl:1 M"l'l>IT l'D7 .,,,, 'l?"l)K_ .~s l1'm1 '2:11 1:1',we"'f ::z,n:, '1.'ll M"IP, ,tt', ,:ii, n,'li'C. "'lffl 1.::i'nt .. ,:rm nmw "l'l.01" KZ:111 nrm n:ii, ,,.,,, ;,n •• :nv, l1iDM 
tc,ic, .ne,n ,n nrn ,,,,, · 'r',,rm ,;;, n,m ,; l"Mw 1:11• a•n'1K = n,m, 
.K•n ~ n0•0, K'Z'WM M""lnl' FM.l'IY K?K • a•;Dl aiw tl'l;',rm l"lU7 :,,', K'1•:iti, 
1nn Kl~MR i:u,w ,nrn:iv "l!ZWZ2n ,, n:srrrr Mn, .iu.:ti, riprn:i 11,11z:in m 
n',i, Kin •n tc',ac ... 1t1',n :rr"l:l ,im ,lfln iz:iK ,,, itc, ,,i;,:, N'l,, ,,,:, nna• rr,:rr · 

. • ,~m znn.2 pmo, .tcn,,m n;:,tn n,; ,,n ac,i K'IK •1 10,, ,'l'W n,,n 
: Clli' Bf ,)l!l'h : .a,i, .,:m,, 88 .n11111 : DCP ,n,m, n,nn 3G JI ,l' n,n,.,, lH .Ill ,JD • 
• c11~1• •n no10 111:1 38 .1:1•,1D!m 11,, nt:i,n 1111:1 ,n,,1,J n,x,n 88 .1111111 n,J1r:, n, ;,,n1:i 
111 ,:ztc D''UM ,n,K l'K'YIDI n•~:z ,,,n nit 1•.::u,1111 : Ill:' '2 ., ., n,,n1t '1 , ,:z,c ,I p:i,v ,fl) 

1:,1, : m>nin MJ\'1:f:11 .:i ,:ir 1•,,iuiu r:i ,1c,Ki o ,1nn, 1•a,1p n"ni, 'Jim 

.'l:11 im!'•o ,,:, rmlC n::111, ,,,, >,n n,,n lTIDK : J ,Kl? n.::i:- -Ill .:u ,'4' n~ § .K ,,r:, m, " 
,ICI'' t7 .r•:iioi, •nit¥D "' ·,w::-• ltl:IIV. ll1l1 nai•J)\ .n•;,tt,:i It Kh,itC'.:n ,l ,ICD ICD}ll Kt.'1 1:11 
,ltJl/l l1 : IIC' ,IUllDl'I l1 '8 ,l"M ,MCI n1ll1\:I ~ ,(1"1l Kl)D) ,·loin 11:,,:i am•, 

n:,m ntc ,-,;;n=, M~ enc : (r ,tup 11:1,:i 
?IC"ll" r1t111 l"JK nm 1!21n7 ,:iir.r ,t ,~DIC 
lflll"IP •iu:, ,nn;, ~ o;ni= 'MJ :i~ 
,nl mpa; nn•n ,,a,ic li"Pn '1:11 ,-i,,n; 
MIi' -,t,IC :Z•ll!I IC!ltn , Irk :t:1.a :i•n:, M:11'1 • 
•»:i ll'll1!\'1? 11~•1711 IC'IIC ,;;~ 'l:11J1 ,zrnti'I 
i11K •.al •:m l'•K U•IC ,:nn U:):rT 'D1nn 
j;,Elt11 J\:11m nic 1';J y,;;111:, l'k1 trTk tt~ 
;:, nic ac,:znw •inic) 1-.m • ;pi,; 11il'Dl 
'rP'!Vffl ;:,; i,1:r ~ : i,wzs (11':i'1 ,.,:i, 
:u.:ia •;:i "'Q~J nl:)a nn:,•11 IC'> le.Tr ,,;;n 
, i:,.,r m:ici ~!l rru,, m:11:, it>n ,in.:i1, 
'l"T , .. ., r,,a ~ .arn l'fl:)O nprn:i n'1112, 
:m, l!11 - -l"~'ICl:I JiNW n;~ac IU•.1 arr 
•nni ic~ : :m:i ;auru t:ip:n .1• n,tt w"ltin 
nprmz:iv nwx x:rzi• ic, ,:,, ,n,; IC•v,p kp •112 
p•nr.i y::,, .;;:, DH ;::i n; F'ril ic;, a,;m 
tc'n1 ,,.,,n tic ic•:, 1:in0n : ttin 1c•c.:a ,,r,n 

,K:t?1!11 Kl'liit:r .m:z l'll'PMJ.'11 '}o,, n•:i:i 
- ~ noi:i:i) a•i•n 'J.D? r,tD/T !1'1''11' 
1'll :i•DlK ,,,m ,Of ,ica m:nn:, , .. .., 
,M"l.31.Dl ,(1:11') ;:11u1; macn:11 1:1•1mr 

tt11 lfln p110 n~am ,-,.,,. n;11u, 'ZI .oin PEIO 
P.Do t1:"l:ir p~o ,nc p11t1 •n p110 ,1:111 tn pn 
,(1:11' k'llll) ?l.'I lilt ,,.,, rni:tDD . ,m1" 
1:1'm11 -i,'llt'I kJ'I lt711' ~T ,:n .,n,x l'::tnrm, 
1QIC nK ~r.,li, U'l'll1"1 Jn,11 au,i WIil '!JD . 
,l.:i l'Jlil PK · ,(:i ..:i, l'"MnlO ...-,) 
(TtlnJ WIil l'Mn Y,IC'I '11;,:, :,,; mm ll'l'lin 
'rs 1:i .i,',y ,,,,na. .(n•ic:,, waJ ,azi 
• ;:i,,n ;, r,~m:i ,,.,, .ei.,,; ,...,:a M'ln ,m 
: m intc ,,D u,:i, :in:iw m:tD l1!l'1J:I ~ 
1•'1'111D : 11•1:1:n ...... ,,~ ttn ;n,n :nDa~ 
ff.D C':10,D iJ~i 1,:i ~,i'IW ,~?D ,n .,'MJ 
W,V rt"l,'I ;, K'ID?1) l:IM ,t it;, i:Nl'I ;, 
l'KW .cr,:i M'tn 1r.i, .. ,11 U"n 
:m:i n,111:iinn n:n IC'ln .1:1•'1D1 cnw~ l'?'ntl 
CIIC 'IZUffl i:nn.. : ,:an:,11 , 'l,,,lt ff'"'T ,It , 'M 
'"'DK p,:u (i:tJ'.I) 11,,n; ,nun i=1; ~1:1n 
,,;;n1:1 'KZIIC ,1eo111p.: nm,:, ..,,, k'11 1c1t nnzs 
1:1•::iin n,11, ,.,, 1•:io T'IC'!IZl1' n:ir., nx ,,;, 
n'Jtcw j;11~11n1 ::i....,:nn ,,,m , .. .,,, 1:11C.i mp; 
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SHllOSHAH SHE'ACHLU CHAPTER SEVEN BE.RACHOS , 
The Gemara objects: 

IC11'.'1 n,,::iv1 n~,~ Ml~l;I - This ii a mitzvah brought about 
through a transgreuionll•l - ? -

The Gemara answers: 
,~,c;, a,i ,, n3,~ - A communal mitzvah, such as the recitation 
of Kedushah by aminyan, is different. Although the fulfillment of 
a personal mitzvah would not justify emancipating one's slave, the 
fultlllment of a communal mitzvah does justify this.!401 

The Gemara cites another statement by R' Yehoshua hen Levi 
regarding a m.inyan; 
'17 li i'E't.-,~ •:11i itiltcl - And R' Yehoahua ben Levi said: 
nv1;,::i n•;'f' D1,te D':;11!'! D?\lif~ - A person should always awake 
early to go to the synagogue, ni,~ Di M1f!l "'T!qf ,,, 
1:1,),iztMiQ - so that he should merit to be collllted among the 
ftnt ten. ,,,otc a,~, n,tci, •'P•r,i~igt - For even if one hundred 
people come after him. a',,:o i;tp ''?i ',:pp. - he receives the 
reward of all of them. 

The Gemara asks: 
~-tl'fl MR?~ aj1:o i;tp - Would it really enter your mind that he 
receives the reward of all of them, and they do not receive any 
reward at all? 

The Gemara therefore emends the previous statement: 
kf'lC k?-t« - Rather, say that R' Yehoshua ben Levi said: t•~i;tU 
1:11',•» ,~~ ,;tv ,r, - They give him a reward equal to that of all 
of [the one hundred who come later].1'11 

The Gemara cites a related ruling regarding a minyan: 
.tciti :ai "'l;tc - Rav Bnna said: T'-,1Y¥'il ?1'1,te) Mfft;I - Nine 
men and the ark contajning the Torah scrolls combine to 
complete a m.inyan. 

An objection is raised: 
y;n; :ai m i;tc - Rav Nachman said to [Rav Bunal: ,,.,tel 
K\M .K1:» - But is the ark a person? How can it complete the 
minyan.? · 

Rav Huna therefore emends his statement: 

Na,n::i.,"'ll;l\ucC,,te-Rather,RavHunasaid: M1\'~ll1'l!li~nt1,J!I 1 
1'~1Y¥t;, - Nine men who appear u ten combine to complete a 
minyan. 

The Gemara elaborates: 
r-17 ,,!?!.< - Some say that nine people appear as ten ,,~;~ ,, -
when they are gathered t9gether, for in that situation. it is 
difficult to discern their exact number. J!t? ,,,;,,tci - And some 
say that nine people appear as ten 'i"J;'? •~ - when they are 
spread out. for in that situation they create the impression of 
being greater in number.rd! 

The Gem.ara continues with a similar ruling regarding the 
three-man zimun quorum: 
'Jll.t.Pii ,~,tc- R' Amisaid: 11s.,1y~n;,~,1:1!a1V-Twomenand 
the Sabbath coml ine to complete the thr~man quorum; i.e. 
when two men eat .together on ,the Sabbath, they qualify as a 
qurom for zimun. 

Rav Nachman raises an objB\.tion similar to.bis previous one: 
1;r,; :ai n~ ,t;tc - Rav Nachman said to [R' Ami]: N1:jll n;,IP'! 
Mtn - But is the Sabbath a person? How can it complete the 
quorum? 

R' Ami therefore emends his statement: 
,,~ ,,, 'il1,te M?,te - Rather, said R' Ami: . D''li1;r, ''I'li1?tl ,~ 
,,,,v:,i:i :i;~::,; ny n.1$ "l. l'T,Jttljltt - Two Torah scholars who 
sharpen each other intellectually with their debates in. halacbab 
combine to complete the three-man zimun quorum.1431 

The Gem.ara provides examples of Torah scholars to whom this 
rule applies: 
JCT9f:1 :a, f'JO'lil - Rav~ motioned to indicate: :211 1<;~ 1\lf 
n'V" - Thia applies t;o scholars such u m,e and Rav Sheiahe11, 
n'V" :ai ']Q'lil - Rav Sheishea motioned to indicate: x~~ ~ 
k':JVl'.t :111 - It applies to scholars such 88 me and Bav Chlsda. 

T~e Gemara cites another ruling regarding the ten-man 
quorum: 
t~r.n• ':=a'l i~tc - R' Yocbanan said: 

.. 

NOTES 
89. I.e. why is reciting KedUBhah more important than keeping one's 
slave? [The Gemara'e objection is especially pointed in view of the fact 
that the mitzvah of reciting Kedushah is merely Rabbinic, whereas the 
mitzvah to keep a slave is Biblical! (see &sh).] 

40. A mit.zvah that ii performed by a large group of people overrides a 
commandment that applies only to an individual, even where the public 
mitzvah is Rabbinic and the personal commandment is Biblical. R' 
Eliezer was thua allowed to free his slave in order to complete a minytm 
and enable the public to fulfill the Rabbinic mitzvDI! of reciting the 
Kaddish. and Kedushah prayers, although in the process he violated bis 
personal Biblical mitzvab of retaining the slave (&ah). 

Others explain the Gem.ara's answer as meaning that in this 
parti.cular case the prohibition against freeing a slave did not apply, 
because the Torah forbids one to emancipate his slave only if he does 
so aa a gesture of kindness. One may emancipate his slave to repay 
a favor or to derive any reasonable benefit. Therefore, R' Eliezer was 
permitted to release his slave in order to complete the min.yan (&unban 
to Gitlin 38b, found in the addendum to the standard edition of 
Ramlxm,· Rashba and Ran. t.o Gitlin). One might ask, however, if 
so it should be permitted to free the slave even to enable oneself to 
perform a personal mitzvahl Why did the Gemara contend that it would 
be a mitzvah brought about by a transgression? (Magen Avraham 
90:30, Tum Even to Chagigah 2b). The answer ia that if the only 
benefit to accrue would be the performance of a personal mitzvah, there 
would be no profit in freeing the slave, far the mitzvah would be the 
result of having committed a prohibition. And pasaively neglecting the 
mitzvah and refraining from the prohibited act would therefore be 
preferable to actively committing the prohibited act and performing the 
mitzvahl The emancipation is justified - and thus permitted - only 
where it wilt lAArl tn t.hll! """nnn11n,.,. nt A m1hlir mit:.,,,..l, lr.hn•nm ,'1,,r,,,. 

Hagahos Ho.Ba.ch and Maharalz Chayu for further discussion of our 
Gemara. 
41. See Maharsha, who explains why this is so. 
42. See Beurei Ha.Gra, who ezplains in a fascinating manner that Rav 
Huna meant this origi.nally, and bis statement that nine men and an 
ark combine was an allusion to the rule that nine men who appear aa 
t.en combine. 
43. Rav Naclunan does not object to. this ruling, as he did ~ the previous 
ones. The reason is that his difficulty with the earlier rulings lay in the 
fact that the same nine men who do not fo-tm a quorum when they are 
in a room that has no ark do form a quorum when they are in a room 
with an ark; and the same two men. who C8-Dl1ot join in zimun on a 
weekday can do so on the . Sabbath. Since the ark and the Sabbath 
replace the missing person, Rav N.aclunan asked, "Is the ark a person?" 
and "la the Sabbath a penon?" In this case, however, R' Ami rules that 
the two Torah scholars who sharpen each other's .minds always have 
the status of three ordinary people. It would not be fitting to ask, "Is 

. the aharpeniiig of minds a person?" since the point is not that the act of 
sharpening replaces a person, but that these two themselves are 
considered like three (Tzlat:h). [Perhap11 R' Ami's reasoning can be 
further ezplained on the basis of the Gemara's expression above (top of 
45b) that three "minds" are needed in order to join in a collecti".13 
blessing to Hashem. That is, a collective blessing ia appropriate 'Vl'hen it 
reprwents no leu than three different perspectives of Huhem'a 
bounti.fuln888. When two Torah scholars who hoDe each other's nunda 
eat together, there are in effect three "minds" present. aince each oC 
them is constantly prodded by bis fellow to new insight.a. Thua, they are 
qualified to join in the collective blessing.] See alao Toa. Ha&sh. 

Beurei HaGra uplaina that R' Ami meant this originally, and he 
fflA9-1-H .... 9'Atl +-n,,n ff\Aft .... A ♦1,, ... a""~" ................. ,. ... ~ .. -- ... - ... ..: .. n .. l'nfflfflnft 
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The Mishnah stated further: . 
nm;,,;, nu,, ',;,,te, .,,wo, - oa if THE WAlTBR ATE LBSS THAN AN 
OLIVE'S VOLUME of bread ... we do not join inzimun on account of 
him. 

The Gemara asks: 
KY'lfl' - It is obvio111 that anyone who eats less than an olive's 
volume is ineligible t.o complete the zimun quorum.l»l - ? -

The Gem.ara concedes that the ruling is unnecessary, but 
explains why the Mishnah included it: 
n~1, Kl(t•"l k~t'I\J ,,,!tc - Since [the Mtsbnah) taught in its first 
clause that if a waiter ate an olive's volume of bread he 
completes the quorum, m1:,i~ "'"' Kf~ ten, - it taught the 
parallel law in the latter cla111e1 that if the waiter ate lea than 
an olive's volume he cannot complete the quorum. 

The next clause of the Mishnah stated: 
\ 17¥ l'~!pJ)? l'tc '1:jlltll - OR if A GENTILE ate with US, WE DO NOT 
JC .. iif IN Z1MUN ON ACCOUNT OF BDL 

The Gemara asks: 
!CY•IV• - It is obvious that a gentile cannot complete the zimun 
quorum, since the mitzvah of zimun. does not apply t.o him. - ? -

The Gem.ara answers: 
w~~r 'Mt!:, tc;i, - What are we dealing with here? ,,,, ,a, 
',:;;, J<',1 - With a proeelyte who was circumclaed but did not 
immene himself in a mikveh. The Misbneh informs us, by stating 
that he cannot join in zimun, · that bis conversion is not yet 
effected. 1atn' •ii i;,te K1'l •ii i;,tc1 - For R' Zeira said in 
the name of R' V ooben en: "1lir.i ,,,.~ ,r ,~ 1l!,tc D?UJ? - One 
can never become a proaelyte unless he circumcises and 
immenes in a mikveh. llll .ton •i;,; ,;~ ~ Mf;l - But as long 
as he does not immene, he :la still a gentile. · · 

The Misbneb continued: 
'ro17i l'~JllP? l'lC D'IVP.1 a,i;r,i D'I'~ - If WOMEN, SLAVES OR 
MINORS ate bread, WB DO NOT JOIN IN ZIJIUN ON ACCOUNT OP 
THEM. - . 

The Gemara cites a ruling regarding minors: 
[11/1,l( ~']] (~,, •i']) i;,tc - Rav AssiCMl said: M9'"llf; ',9111,-, fW 
''?V l'~'Plt? -. We may join in %imun on acco111lt of an Infant 
resting in a cradle. 

An objection is raised: 
,ar;i JC:,1 - But we learned in our Misbuab: l:l'JV?,1 D'i~l a,,c,a 
l:ll;i'?I! y•;ipJ)? l'l< - If WOMEN, 8LA VE8 OR MINORS ate bread, WE DO 
NOT .JOIN IN Z1MUN ON ACCOUNT OP THEM. - ? -

The Gemara answers: 

'17 1' itl"~ ,i,, '"ll},tc1 xm - [Rav Aui) ltated bis ruling in 
accordance with a teaching of R' Yehoab.ua ben Levi. ,~, 
,,; 1, l'l(lt.'1? ~, - For R' Yehoshua ben Levhaid: ,, " 'ltc 
ti)?f' - Although they said 1'7¥ l'~tl? l'tc nv,,,i 'Jw111::., ~i! 
- that we may not join in simun on account of an lntaiit 
resting in a cradle, nitvw'l. q,~, 11\,JC l'IP'\S, ,;~ - we may 
neverthelw make him an acceaaory to nine adult.a in order to 
complete a quorum of ten.lNl 

A related statement is cited: 
,,71, rl(l,npii ,~1 - And R'Yehoahua ben 1AM said: n,,J:\ 
1'01-v:¥~ ~VI - Nine adult Jewish males and a Canaanite alave 
combine to complete a ten-man quorum, i.e. a minyan. !Nl 

This ruling is challenged: 
,;,n,~ - ·Theychalleriged R' Yehoshua ben Levi on the basis of 
the following Baraisa: ,1''?1 ,~,, nip~; - There once 
occurred AN INCIDENT INVOLVING R'ELIEZER, nv~:, n,;? o~i, 
n,tv, JCti Jee,} - WHO ENTBRED A SYNAGOGUE AND DID NOT mm 
TEN men, the minimum number required to recite Kedushah, 
ft11Fi7 1~,C,qtl'.t'j t:r,11 iii:n,, - A,m BE PBEED BIS SLAVE AND 
COMPLBTED the min.yon of TBN Wffll BDL f'_l( ,,~ - Evi
dently, by freeing his slave, he was indeed able to complete the 
minyan, .,,~ J,C°', - but without ~Ina bis slave, .J<', - he 
would not have been able to complete the min.yon.. This contra
dicts R' Yehoshua hen Levi's ruling that a slave can be used as the 
tenth man in a min.yon. - ? -

The Gemara answers:· · 
,~,,\1,.1:C '1J;I - In the aforementioned incident, they needed two' 
t.o complete the· minyan. for there were only eight men in the 
synagogue, and R' Eliezer had two slaves with him. io ,,r,nc, -
He freed one slave, which gave him a total of nine adult Jewish 
males, ~ P'li11l - and di8charpd the mitzvah of reciting 
kedushah by-using the other one to complete the min.yon. 

The Gemara questions R' Eliezer'i justification for freeing his 
Canaanite slave: · · 
•~ ,,~, •~'tr! - Bm how could he do this? ~n, :::21 ,~,, -
Why, Rav Yehndab said; M\'1l; i:;u, n~, ii~:t ;;i -
Anyone ~o emancipates his Canaenit-4' slave iranspeesel a 
positive CC'mmeudment, "t"DS?t\ =,, rif.7?,, ,,,~ - for it ill 
stated, regarding Canaanite slaveji: you •hall IDOl'k them 
forever. ta11 - ? - · · 

The Gemara answers: 
'31<1' M)"11 ,;t, - Freeing a slave for the sake of fulfilling a 
mitzvah :la clifferent.lSIJ 

NOTES 
32. (Why, the Miahnah's first clause stated that if the waiter ate an commandments. See Yevamos 46a-47b, where these matters are dis
olive's volume he can join in zimu11, and the obvious ~plication ja cuued in _detail.] 
that if he ate less than that amount be cannot Join in zimun I] 34. The test bas been emended in accordance with Maora, Ha811,as and 
The reuon one must eat at least an olive's volume <keza)ii,} t.o Join in Bashi 'l'l1' w•,. · 
zimun ii that one who eata leu than that meuu.re ia not required t.o 35. So thattheymayjoininthe.apecial venion ofzimu11 that is recited 
recite Bircaa HaMazan. (see Rashba. t.o 48a Jen n"'t). Aitematively, wb_en ten people eat _together (lee Miehuh below, 49b). Bav Asai'• 
partaking or leas than a ~ ot food is not cluaified u "eating'' ruling waa iuued only in raprd, to the ten-man zimzm [and does 
(see 89a note 1), and thus, one cannot reaJ)ond with Blen«l ia [Hel of DOt contradict the Misbnab;• ruling, which meana thet a minor ii 
Whose we have eaten etc, CPri Megadim, in Ei.shel Avraham 197:4"; see ineligible t.o complete the qliorum for a three-man .anwn] (Ro,Ai; cf, 
Miahnah Beruroh. 197:8). ct. Chazon J1h., Orach. Chaim 30:11. See also Tzlach). · 
Rashash.. 38. [Canaanite aJaves are converted to Judaiam, but they differ from the 
33. The Gemara in Tractate Yevamos (46b) derive1 from the "c:onver- ltandard convert in.that they do not attain the full •tatua of Jewiah 
sion" process ot the hraelites at Mount Sinai that im.menion ia ma.lea. They are subject only t.o tboee Cl'mmandment.a which pertain to 
necesaary to effect conversion. The verse stat.es (E:rodu, 24: 8): And women (aee Chatri,ah. "6), and are not eligible to form a min,yGn on 
Mou, took the blood end spriMl«l il upon. the people. Smee there is an their own. R' Yehoahua ban Levi teacbee that a Canaanite slave is 
oral tradition that wherever sprinkling is required, it must be preceded nmrtheleu valid as the tenth member of a-min,an, when the ftnt nine 
by immersion, we can iDfer that immersion occurred. aa well (Raahi.). members are adult males.] 
{The conversion of a woman is effected by immenion alone. whereas 37. Leviticus 26:46. 
t.hat. nr II mM'I. hv r.ircumcilion and im.menion. In all cue9, the Pl'UCIII 38. The mitzvah of reciting""!'"!~ ~ the m1tzvah to pep a 
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.:it ,.,,, :,,f)') 

00i,, :i.,,,,, .,tb ,:,:r,,,.,:, p,m r;PJ r11,: ,,, po,01.li 
:t>-,r:, m.,,,p r,;,r,n ,ct, .m, ,o,r,,:,"" o,f>Dfm 
rm, :,i:,,;i'::, r»,r,r, ,tw, 0::,,,,, r,'l"):a,t., :m,:, n;. 
_,,.r,t,i ;::m'3n::, · ,r,,r,3 (::,::,;::, y,~ im" -,::,,:; jCif>:S) 
of> .:»tJ~ ,oo:i q,~ ;-r,n, c,oi,:, o,.,,~, ~c,;,:, 
,,s:::n::,~ ,,., r,:s~ ,,D, 7'15 c, :»b o,n,p,n o,fm,, 
-mb .l";:)'3 OJ OD ~, j,DC::ii ,r,,,, t:10 Cl'iDl"J.!)~ 
,:,,~ mr,,c "'),ni:;,i:; 01'!.mi ,r,:m,~ J:D r);m,, ;y,:,:i:, 
,i::m ;;,,»', t,,,,,, ~t, b\' 'D ,,,; OJ'7 ,m,~ 
tmh ,t, ,.:i"::>' l"l11,; 1,,,, r''".,' .,,,,,,,_,, ,7,;;m:, »"!IJ) 

o,, ,,, ,,.1:>; J''11'l:i D"3)t, ,c~ qu:s o:, ,,::,c; ni,,, 
,,,,r,t, of)~ qm t.,,3:,, ~Cli1' ,er, 1''7P f,.:,~ :,,tf,:,, ,,:-, 

,r,Sp ,,.,~ ~.im . 

b> "'1i7 ,:ir, l"llti ,;i,~ .,,cb ~,; Ol'2 ·n,, •n,,, 
'D ,,i,; ~,1,f, )'1")3"1l),:) )P r>lti ~}t,) · )"Ol "J'll")::, 
,o~ ,m, ,,r, ,,,i,, t»b t,,:, fm~», t,,,,, l"PD o~• 
J}'p00'7 f,::, ,,,,,,, ,t,:,,) Jl'fl) C:,:S ,n, tn)J,'7 Y'1'0i 

l"';)l:) ,,::,,t: '7io,::, ~ :,,::i, ::.,r l:ll ?'):JC ;;r,; ")r,,nt: ,,,r, 
i"'i 0,:, m.,,,p ,,, n,7;, :Si")!: "'D fm"i' !)l :,nnf, 
,,,,, 3m, ,,::, ,l)"'P oi::, ,,,, nm,,,, r,,;,.im l',l,'D 

,,r;:,i, b~ ,r,, ,:,,1 l"::i,, Y'Cl r,,s,, }3 ,,:,,_c i}: 

;:, ::,,,s,, ,,,t, ~ tr,i:;, O.:ii ,~ ")7l:I ,,,t, J''7P'7 t,:,, 
OJ m,s,, p ,,:,,_c ,,., p,,, .,,,rm 1,,., D":m r,,1~:i 

.,rm, n,c; ,,;p ,,n, 
::r :m, ,;, ;;.,) ,~,t,: :m,,,,::, 11r>::sw ~r i,-:r YM'UZ:: 
rm:m p, 0,,m,1 ,c:, m,,,p ,:, r,,~ ,,.,,. 
,\;»:i :,,,en, ::m,, u,t, o:, ,o,-,.,,::, mrmtr,::, ri;i, i'" 
.,,c:np,,t., ,,~, 1•~P; "'"'P ,,c !"1'.l ,\J::, 1,:ic: il",c, 
,r,,r,:, om r,:,c 1:,,,~ ,,n, ir>,m :,v,,,,, 'ti~ r:m,, 
,,~'i ,,,,.., "Jn-m :"~' ;i, :,p,,r,:i ,,,,1m r:m,~ ~J1 
,,:, ,,mm j 1:n:i: ,tit>b ob p, r,00:,, ,r, D'''1' 
,,t;n:,; .,,,,.l o,u b:, -,,,,:, o,n~ ,,.,,t., 06 ·m:i,,p,,o 
J''n:>'7 '1">:S :,,t,c,, ,:.,,,~,, ,,r,; b,: ;;, ~,o rt>, ,,m,i, 
m;,c,;,, ~!:l :t, e~,] ,,,,,i, p;,r,;, '17}3 ,,,f> ,,,b 
,:,,,~~ 1,,c>:s r,,~s,, ,m r,r,b "~'ti ,3) ,~,r, o,,.,,:, 

• [~''' ::>1.m r,,'l'i::> ,,,,,, ,,,,:,, ~ ,,i,,c ,::,.:, .,,~c :,,-, i"'i' ,,,,, 10,ntl 
,,,,:, 1:i, "::,t !'J11l'f> :m,>b:> ~~ ::,,, l:""~r ,,,6 
,C!>) r,,j)ti ,,!m "')r>,» ,,:, ;,, i::,"r,,Ci ,; -,,,., ":!ti o,c:o 
::,r :,,, ,,,•1p, ,,~ t,;,t, 'il ,,,t,c: :7t,:, o~r: ::,o, t.,,:i:n 



BABA iAMMA 

Continuati,m of tranJlatiim from pre,iow pag, a.s indicated hy tl 

Rabbis maintained that since Scripture made a double mention of 
healing there will be liability also for Loss of Time which is compared 
to Healing. R. Judah, however, maintained that there will be no 
liability for Loss of Time as Scripture excepted this by [the term} 
'only';• to which the Rabbis, might rejoin tha.t 'on!,' [was intended 
to exclude the ~] where the ulcers that grew were n~t caused 
by the wound. But according to the Rabbis mentioned Jut 10 who 
stated that whenever there is liability fur Loss of Time there is 
liability for Healing. whereas where there is no liability for loss of 
Time there could be no liability for H'eAling, why do I require the 
double mention of Healing?-This wa.s necessary for the lesson @ciated by the School of R. Ishmael, u taught: 'The School 

R. Ishmael taught: [The words) "Anc/ to htalheshallheol"• [are 
source] whence it can be dttivcd that authorisation was 
tcd [by God] to the medial man to he&I.' a 

Our Rabbis ;aught: Whence c:a.n we IIWll that where ulcers have 
grown on account of the wound and J the wound breaks open 
again, the offender would still be liable co heal it and aJso pay him 
£or [the additional] Loss of Time? Bea.use it sa.ys: Onry he shall pay 
for thi loss of his tiMt and to luol ht shall heal. 4 [That being so, [ might 
say J that this is so even where the ulcers were not caused by the 
wound. It thercfoce says funher 'onJj'. R. Jose b. Jmhh, however, 
said that even where they were caused by the wound he would 
QC exempt, since it says 'on~•. Some sa.y that [the view ofR. Jose 
that] 'even where they were caused by the wound }le would be 
exempt' me&nS altogether from any [liability whatsoeverJ,J which 
is also the view of the Ra.bhis mentioned last. But others sa.y th.at 
'even where they were caused by the wound he would be exempt' 
means only from paying for additioTIAl Loss of Ti.me, though he 
would-be liable for Healing. With whom [would R. fose b. Judah 
then be concurring in his statement]? With his own father.' 

The Master stated: • [In thi.t case I might say] that this is so even 

(9) I.e., die ant Tuma. (10) Uiuier the 111111e or Sages. 
e (1) Cf. SIIJIH, 11. b6. (a) AAd it ii not regarded 11 'Bying in the &.ce of H""van': 

, v. Ber. 6o,, (J) V. ,.,,,,., D. as. (◄l E%. XXI, I~. {5) Even from H~g. 
(6) I.e., R. Judu who orders ~yme11t for Halina but not for Loa of Tinie. 
(;,) Why indeed would liability have been St!ggesttd? . 

d (1) Impl>:in& that the liabt1ity ii qualined and th111 ezcepted inauch and1illlilu-

where the ulcers were not caused by the wound. It therefor
fun:ber •on~•: But is a text necessary to teach [that th 
exemption) in the case where they were caused not by the wo 
-It wy be replied that what is meant by 'caused not b 
wound' is as taught: 'If the injured person disobeyed his m 
advice and ate honey or any other son of sweet things, d 
honey and any other sort of swcei:ness are harmful to a w, 
and the wound in consequence beca.mesarsutani [sa.bby}, it I 
have been said that the offender should still be liable to [coll 

d to] heal him. To rule out this idea it says "onlf .'' What i 
meaning of garsutani!-Ab&ye said: A rough seam.• How C 

be cured?-By aloes, wax and resin. 
If the olfender says to the injured person: 'I can personal) 

as your healer', 1 the other party can retort 'You ue in my 
like a. lurking lion.' 4 So also if the offender says to him 'I will 1 
you a. physician who will heal you for nothing', he might ol 
saying • A physician who heals fornothing is wonh nothing.' A 
if he says to him 'I will bring you a physician from a distana 
might say to him, 'If the physician is a long way of, thee~ 
be blind [before he arrives].', If, on the other band, the inj 
petson says to the offender, 'Give the money to me personal 
I will cure myself', he might retort 'You might neglect yot 
and thus get from me too much.' Even if the injured person 
to him, 'Make it a fixed and definite sum', he might object and 
'There is all the more danger that you might neglect yourself 
thus renwn a aipple). and I will consequem:ly be called "Ah 
ful ox."' 

A Tanna taught: 'All {the Four lt'CmS]' will be paid [evei 
the case where Depreciation [is paid independently].' Whena 
this ruling be deduced~-Sa..id R. '.ubid in the name of R 
Scripture says: Wovnd for a,ounJ,7 to indicate the payment of 
even in the case where Depreciation [is paid independently].4 

QRS, (1) Raslii: 'wild !eah', (J) And need th111 not employ & medial 
(4) Le., 'f .am not pn,pu-ed to tt111t you'; d. B.M. 101; B.B. 168,,, (5') [: 
Stnahun; Rubi: 'If the phywicia.n is &om fu he 111igbt blind .dm eye'; 01 
'A phyaicia.n fro111 afu 1w a blind eye'. i.e., be ia little co~ abo~ 
fate of his pa.ticnt.] (6) I.e., Pain, Healing, Loe. of Time, and Defnd• 
(7) Ez. XXI, as. (8) S.,,,, 16b. 



-



llftA'I.I a;.aa 

speak of the disaster threatening him l~'V7 n,1,1111 ni,,i, ,c~, -
,o that he does not give Satan an opening,1'11 Ill~? 11:hi "ll;l,tc1 
- For Beish Lakish said, ,~,, ,;,; l'!l'Q't'~ JC11' 1;,,1 - and a 
Baraiia 1VU also taught in the name of R' Yose: 'tc D?\37~ 
Nin ,,. D'ltc MJ.:l'il~ - ONE SHOULD NEVER GIVE SATAN AN 
OPENING, q;,, :i, ,i.,,te - RavYosehald: ::it.r:,;i, Mtc'lP. 'Mt! -
What verse supports thia idea? The following verse, which la 
written:t'21 •·u•t,,'!J M1't1~7 U'?tt D"'l?:a tliljl:\I,, - Had oot Hashem 
left us a ,mall remnant we u,ould have been lik, Sodom; we 
ioould have reaembled Gomo"rrahJc'-'J .IC•~~ 1n7 i1:;ttc •M\1 -
And what does the prophet say in rejoinder to them in the VM'Y 
next verse: " ·u, 1:1'i9 '}'-¥?. •rr,~; Ult?!; .. - Hear the word of 
Hashem, 0 chief- of Sodom, etc,; give ear to the teaching of our 
God, 0 people of Gornorrah.14'1 

The prayer to be recited upon leaving a bathhouse: 
,1;1uc t,ct, p•oa •~ - When he e::dts, what does he say? :ii ,t.1\C 
JCQtc - Rav Acha said: ,uci, 1~ •~J.:l?t::ngt ,,,-,,, •n 'll'it>? •1~ n~i:, 
- I thank You, Haahem, my God, for having spared me from 
theflre. , 

A related incident: 
•1; 1;'7 ',t, •n;tc •i1 .- R' Abahu entered a public bathhouse. 
1!111.IIJ!I; •~; ,, n•l'.lfJ:< - The floor of the bathhouse gave way 
beneath him. falling into the pit. Xt'~ l='l'7 111,r:i,z,,J:< - A 
miracle oocarred to him: .1<11lli ',t, t:IR - Be was left standing 
on a pillar ~,~tc ,r,:f?, ,,~1 "lt1) n,te'Q ::i,yq1 "."" and he eaved one 
hundred and o)le men with his one limb,C46l · ,i,,te - [R' 

UVA 

Abahu] said: ·· kQlC :iii U'?tr - This is the kind of danger to 
which Rav Acha was refemng.1..i 

A prayer to be recited when maintaining one's health:14'11 I 
(.1Cn.1C :i, ,~x"f) - (For Rav Acha said!)t•i 1:1, ''il!lr? ";;tJtl 
,;uc - One who goes to have hil blood Jet says: •:,~ 
•~tc,1J:'ll 1'1~tD1? '? nt i'it' Nl'..1?~ 'ti",~ •n ''~?~ }1¥'J - Ma.1 it 
be Your u,iU. Ba,hem, m, God, that this t'herap:J ,hould ,en,e 

me a, a remed.,, and that You should heal me, K;1, ',,te ,:p 
n~f -:,r,,,tc1ni1 n.i,tc ~..Sa - for You are God. the faithful 
Bealer, and it i, Your remedy that ia genuine, l'1'!J rtc'V '07 
Utf'1V K~~ n1.1<fi7 D"Jtc ,~,iv:- for it i, not the place of people 
to ,eek medical treatment, but so hove they aecuatomed I 
themselve,, ['9] • • _J 

Abaye takes exception t.o the last line: 
'!UC "It,!~ - Abaye said: t;ty 111a•,:c ,10;t'7 1e-C, - A person should 
not say this, that it is not the place of people to engage in medical 
treatment, because it is not true. i,JCi~'f? ,:,, '~i '~tti - For a 
Baraisa WU taught in the academy of R' Ylshmael: Mll']),, 
"Xti? - ANDHESHALLPROVIDBIIOBilBALING, i.e. he should pay 
the victim's medical expenses.11501 xo,,~ n11t1 n11;1•iv t HJ~ 

n\M,,~ - FBOKBEBE we may derive TBATAtlTIIOBlTYWASGIVEN 
TO A PHYSICIAN TO OFFER TREATMENT.C5ll 

The prayer to be said after receiving ~tment: 
,i,m 1Kt,'lCi2':P -Whenhestandsup, whatdoesheaay? ,i,,tc 
K'3.t< :l'J - Rav Achaaaid: 04".I x,,, 11,~ - Bl.easedare You.,, 
the free Healer. [Ul 

NOTF.S 
41.. [Literally: one should not open one's mouth to Satan.] By such 
speech he gives Satan, who functions as the prosecutor in the Heavenly 
Tn°bunal, an opening to demand that he be punished as he himself 
admits that he deserves (see Mahanha to Kesubos 8b). 
42. Isaiah 1:9. 
43. I.e. we would have been deserving of being utterly destroyed, as was 
Sodom (&ahi to Isaiah ibid.). 
44. This illustrates the principle of lwsh Lak:iah and R' Yose: By 
confessing that they were deserving of punishment es the Sodomites of 
old, the people gave the prophet an opening to label them chiefs of 
Sodom. In our case, the explicit reference to one's possible death in the 
bathhouse raises an issue that would better be left unmentioned. 
45. That is, R' Abahu held on to one or two men with his arm, and each 
man held on to another, forming a chain of one hundred and one men 
(Ra,Ji.i). 

46. This is. why Rav Acha said one is . required to offer· a prayer of 
thanksgiving for leaving a bathhouse safe.ly (Rc,shi). The Gemara in 
Kesubos 62a records another version ~f this incident {see Ra.abash). 
47. See Magen. Avraham 280:6 and Sham- Ha.Tziyun. 230:S. 
48. These three words are omitted from the text by Gra and other 
authorities. 
49. I.e. people should not seek medical solutions to their health problems 
but should rather pray for Divine mercy <Ra,hi ). [The Gemara immedi
ately rejects this view.] 

60. E%1Jdus 21:19. The paasage discusses two men who quarrel. One of 
~em strikes and injures the other. Among other things, the aggreaaor 
18 obligated to pay for the injured party's medical expenses, 
5l Had authority not been granted to doctors, they might have been 
forbidden to practice. One would have said, if God struck this person ..,,;.,a.~----· t- ..... ··•· ---- ......................... ···-· ,., ••• ·- ..... ,. ·-·'---··•1:&..r, • ..1t.., 

decree? t;Rashi to &we Kamm.a. 85a :llru n•-,). The verse therefore · 
informs us that this reasoning ia specious. It makes no dift'erence 
whether the illness was brought about by a man or natural causes; in 
either case, a physician has the permission to heal {Tosafos loc. cit. n.., 
mn•i111). 

Indeed, once a physician is permitted to administer treatment, he 
fu1filla a mitzvah by doing so (see Nedarim 41b; see also Sa.nhedrin 73a 
and Rambam 's Co~nuu,, to the Miah.nah, Nedanm 4:4; Response of 
Rashba I §413). 

Rcmban (to Leviticus 26:ll and in Torus Ha.Adam, ln.yan. 
HaSaka.nah) takes a somewhat different approach. He contends that in 
an ideal world, sick persons would turn to God and not to doctors. to heal 
them. Thus, the Torah's permisaion is granted to the doctors and not 
their patients. The patients should really restrain themselves,. but if 
they do approach a doctor, the Torah allows him to treat them. 

However, Ra.mban concedes, such a standard is reserved for a utopian 
society, a right.eoua generation who generally partakes of God'.s bless
ing& bestowed upon their food, drink and health. The Torah rec:opizea, 
though, that a generation which is far from that pinnacle should not be 
discouraged from seeking medical treatment. Birkei Yosef (Yoreh Deoh 
336:2) at.ates forcefully that nowadays one cannot rely on miracles, and 
an ailing person is duty-bound to act in accordance with custom and seek 
out physicians. To neglect 1:o do ao is almost prohlbited conduct. 

[For further discussion of this issue, see the introduction of Ni.ahmos 
Auraham to his commentary on Yoreh Deah 336. Among the sources he 
citea: Ibn Ezra to Ezodu, 21:19; RespoMa of Ch.asam. Sofer, Ora.ch 
Chaim §177; Kereiai U'Peleisi, Yoreh Deah 188:5; Responsa of Binyan. 
Tzion. §W; Respon.aa of Aun.ei Nezer, Choahen·Muhpat §193; Clu:ichmaa 
Adaml5l:25;lgrosCluuonl,hI§l36;Re,pon.saofYechavehDa481§6l] 

52. Hagalios HcGro cites another version: D'?'n Kll'1 ':J'l'"Q, Blaaed are L\ 
You .•. Who hsala the 1iclc. Rabbeinu Chananel's version reads: 1<1i\i T ( 
--- ttn. .. L .. _, .. .1.I.. ,1_,!u -




