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This thesis, "The Law of I}dus in the Talmud " deals with

- ‘.“3.' '}

the Talmudic 1aw coverina oral testimony and the witne sses

Dt A, Bosmaraen oo o vt Lo
who render it.
I T ’ -_;1.t 4 ,. ‘_ , ' {“‘ ‘ '{v-‘i : .\ 1\ 1\ T"n.,r*' b

In the Introduction, there is a brief exposition of

s ke,

the Biblical means of ovidence. lie,, trial by ordeal,

St e s of Teal s coly Veped

‘e e £y N \.. by

the admission of circumstantial evidence, the use of lot.

. ‘ L ! ,.‘~

areposh
ot !

It is shown how the Pharisees changed the 'Law of evidence

“n .
‘ .\

by placing their chief reliance upon the oral testimony of‘

two eligible witne sses. The reasons I‘or the change and the

LSRR PIEE I i

resultant problems are discussed. ’.Phe concern oI‘ the Rabbis

T . .:.w-

ior a fair trial is mentioned and outstanding examples are

referred to.' The revul sion against capita'l. punishment is

pointed out and 1s discussed. . ! ., -
Chapter I "Q,uestioning of Witnesses," in‘cludes”ithe;
methods the judges used to admonish and examine'the:‘witnesses,
the types of questions that are as]ced and. the jzisrtinctions
AT B SRS S

between the two InELJOI‘ categories of‘ questions. The law oi‘
retraction of testimony is also covered.,

Chapter II, "Requirements,"

deals with such requirements
for admlissibility of testimony as: How te stimony 1s combined,
the necessity of direct observation, oral testimony and
warning in criminal cases, The law of one witness, and the
effect and standing of many witnessesg,is dealt with, as is
the law concerning the presence of parties at the trial.

Throughout the chapter, distinctlions are made between civil

and criminal cases,
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Chapter III, "Eligibility," takes up the categories
of those who are ineligible to te stif'y, thereby deflning
the }_{ﬂl}_e_g witness. Each category 1is discussed in detail, |
and exceptions are listed., | |
Ghapter IV, "Safeguards,” covers the hearsay rule, the
prohibition of circumstantial evidence and the requirement
of the presence of witnesses at the trial, ,
Chapter V, "Dis'ql;}‘%li-‘gji,cie}ti_ggz of Testimony," sets fo:r-th

the law of Hazamah and Hakhashah, and explains the differences

between the two., The chapter deals ‘;W-::!'.,tl}::"f&]?:se witness in
general, as well. '_,i.:_(j;,i,;}_,,:.:.'_..._..i,"_.”if‘.'

The notes are collected in Appendix I at the back of
the thesis. 'T'he notes to fhe In’rroduction I‘ollow immedlately
alter the Introduction.

Appendix II contains the Bibliography., The Bibllography
is in two sections, The first section contains .a :list of
primarj sources used, together with 1lists of all Biblicsl
ver'ses cited and all Talmudic tractates referred to., The

second division contains secondary sources, and is evaluated,

at the request of the referes,
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- It has been a most gretifying experlenoe to have been inf
volvedﬁinbthis studye-'81noe ev1denoe is-a prooedural sub-
jee t,”lt has logically carried thenstudent into - mapy pro-
oeduralﬂflelds, *80 thatfhe -has had some 1nsights‘1nto much of
ﬂTalmudio laﬁi'“Further, it has been 1nsp1r1ng to seeﬁhow
advanced and loftyrwaSche jurlsprudence ~of . our ancestors of
twohthousand years ago, ‘at! a tifieTwheén? cruelty -as - well as
crudity ‘were tle'order.of-the-day.: :To-find -prohibitions!
aéainsﬁlseIféinériminationfand»hearsay,~suohfjealously guard -
ed, yea, embattled rights even today, to discover a revulsion
against capital punishment at a time when our own highly civ-
ilized sooiety still cries ont for bloody reVenge against_
those mentally disturbed offenders who are impelled by'their
inner torments to violate our laws, to see the gentle len-
ience exerted by the Rabbis in the case of deserted women
that they may remarry and'again live in dignity and love -
all this has_been a most exalting and rewarding experience.
Without the metlculous .and generous concern of my
referee, Professor Eugene Mihaly, this endeavor could not
have been in any way the rich and exciting learning exper-
ience that it hasuproved to be. His unselfish devotion of
his time, his wisdom and his extensive knowledge of  -the Law
contributed immeasureably to the successful completion of

this work,
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e Car, v INTRODUCT ION -

g m'm&‘% Toas Sn G indionte Shet clrenu aupriial evi-

' The development of the law of evidence, from Biblical
Caowwowde permdGhed under the Fiblisadl dlaw of evidencey dn
through Talmudic times, parallels, in a sense, the develop-

soow of bailment of bvn anipyd, providing Bhiat 10 e

ment oi' other legal systems. In another sense, it is unique.,
somnl PhE Berh din pisoecs, Tat Lia bDrons Lo fon wiuness) e
It is like the development of the Anglo-American Common Law
o hhopet pake good that owhiionb wag orn. Y e ohull ses

:1.n that, at its primitive beginnings, findings of fact were

powhe Babbiz 3hd nob poerslb o clreumatantial aTidnnog, -
establ:Lshed by ordeal 1n the case of each: and that, as the

cultures served by the reSpective legal systems matured, the

g

st

. . CEe e e
R Ll N e

methods oi‘ i‘ind:l.ng i'acts matured z_pace.

B

_‘“ﬁ

" An” example' of EP1A1" by 6rdeal’and oatn’ 18 i'ound in "

v
mT i ',! It oAy

Numbers" in the case ‘of' the suspected adulteress.:L ‘The passage

v i ,; g‘\.\l'r
......

there prov:Ldes “that a’ husband v}ho suSpects his lefe, yet has

E
"- :.J

no W:Ltnesses, brings his w:r.i‘e before ‘the’ priest who adjures

v:" * ,,\ﬂ-\‘
r]r -

her, " The priest then pronounces az-curse upon her, condit:Lon-

g L

al upon 1guilt, wr:Ltes “the” curse, then blots it :Lnto :water,

and §hé-drinks, "It “nér be1ly’ ‘Sweils 'énd Wér thigh w:.thers:

g PN tooda e
.).,l, .'H'.'..‘ [V I .'.L oyl \‘”‘I

-—:

sl ne Biun

she is deemed guilty.

' mRé” ’Book oi‘ Joania" reports 3 éase-of “Eridl by 1 1ot, ‘as"a

means “'oi‘"‘detefmining'i‘act.' I 'th:Ls case, one of the children

RV iyl

of Israel had looted at J'ericho, “in disobedience tod str:Lct

prohibit’i‘or'i'. The pro'c’ess whe"rebjr'Joshua i to”apprehend“t;he

cr:Lminal ‘is’ described ‘as foiijows? e il dae TR0 Dt
PP d 1t shall “be that the tribe which ﬁle Lord taketh

l'l
[y

- f"
(upon” Whom the 1ot falls) 'shall ‘come ‘near by i‘am:Llies- and
the family ‘Which “the Lord taketh shall':c‘ome nesr by 'house- ¢
holds- and the household wh:.ch the Lord shall take shall come

i-’.‘: 3;:;..;.‘.‘.‘1“‘ '.", (‘,‘: ! (. l ' C 2 ".' .' '-.' ‘ ﬂ b .V ‘ ' F' ‘) ;. ’-i \J i.’ ! \r-: 'o .I ‘.‘ ‘ i l R W N '-.m
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near. man by'man "2 J?.Eaff%fﬁ“ffmwe-hé,rflfr-wyss i p

i

eﬁﬁpissse\__g__\%_gom;m to :1.nd:|.cate that clrcumstantlal evi-

dence was permitted'under the Bibllcal law of ev1dence, dnt

— the case of ballment of an’ anlmal prOV1d1ng that if the
anlmal "be torn in- pieces, let hlm brlng it for W1tness~ ‘he -
shall not- make good that whlch was torn.'f3 We shall see -
that the Rabbls did not permit- clrcumstantlal ev1dence,
infra.” | | |

In addition*te oai;h, ordeal, lot and eircumstan{:ial evi-
dence, the Blble also clearly prov1des for witness as-means
of proof. There are numerous passages deallng with the law
of Witness, passages upon which the Rabbls were-able to rely
heaV1ly in their successful attempt to establlsh W1tness as
the chief ev1dent1ary reliance 1n the Jew1sh law.' LeV1tlcus
establlshes the duty of an Israelite to testlfy nf one ‘sin
in hearlng the voice of adauratlon, he belng a W1tness, wheth-
er seeing or know1ng, if he utter 1t not then shall he bear

nk

his iniquity._ The passage is used by the Gemara to clear-

ly establlsh the duty to testlfy.5
The reqnirement‘of'twe or more witnesses in order to 'in-

flict the death penalty is'laid down explicitly in‘the Book

of Deuteronomy;6 and the law deallng with the false, plottlng

| i

o

witness is based there also.l7 35

- : f%
As this the51s shows, the Rabblnlc formulatlon of the ,EE

law of evidence called for the establlshment of fact malnly | éé

T

s

through Wltness, thus d01ng away with 1ot, ordeal and cir-

cumstantial evidence. With the exceptlon of the last mentlonr

L] L) L
l;l. i




.edy-the developmentorepresentsiprogress;sand:thusgeasastated.
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-aboveyjrisclike thechistoricalvdévelopmentiofrthe pAfiglo=ns,
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‘Americantlegalusystemcinuthatcit al'sowrepresentssmaturation.

L R
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=
[

o proTHe rigiditycwithewhichbthenRabbistapplied ithe :prequire-

= St o e

-

‘mentiof witnessj!'makesiforjcaswwessaidycaluiiquevsituation,
‘developmentallyhspéakingi: ;yFof, vtodayy ralthough théresisisg
‘some lquéstionsof its:basic validity;ténd much actual abuse

of it'hintactualspracticel rcircumstantialveyidénce chasibegomen

z T e 2
prTpayyrl ding o

racceptediaslaniexcellent smeansrof»findingiproofiseltiis, s,

-after all,:whentproperlyiapplied, :nothing butwthe :scientific

-methodof rinductiveslogic; whichywhen'applied.iinstheilabora=-
~tory;shasccausédzsocietyoetouriseshigh on:sthévverities:it has
~establisheds wects wruonesd and Leniiliod, Sheow Cowld b

Rl

"y . Whatswas thewreasonsfor this rigidityy thiscunyielding
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“preliancerupon:witness as:thé chiefimeans:of proof;:thecre-:

fusalitocaccept ihearsay testimony, scircunstantial evidence,
.
self~incrimination?«:Whyswere thevRabbisisoiinsigtént uponi::, i

leaving behindf:-the'c'iold*lf.aBilel’ca]::r.'methpds-.a-of- oathyiordeal and ,\

lot, ‘andoplacingqthéiriemphasis:isquarely uponvtheuwrequire-.
‘ment rofotwoswitnesges il v witeeoen won baatity Lhel g

Lo

“ivsit Thé answercisrthatitthe.Rabbisy: were::fattempting_}toeestab-

.
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“lishta:consistentilegal process. As:superstitionmugave. way ,
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‘totrationality in theécancient world, :the:illogical:nature
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.ofthedold formsibecame. repugnant:to-the morelprogressive:.i
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forces. "Inzcommandiofethetpoliticalrsituation:of:theudeéwish
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‘nationyratitheitime:oftheimolding:of theiMishna,werenthe-

.Pharisees,.ihonare noted.:forithe:progressiveicharactértof .-
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ofbtheir;$housh .f@on§§5n3§lyith\Qsﬁablishipg“reasgnfésrth tg
-ba_sis11_£.ort-gonr,..’c =proc.edgré:§t:.asﬁwe;l-l ~.és-'i_-n:-:_.o;therc;:legail;er_areas?n'
xhgypspughﬁnxo makélthe=testimony of:twowitneéseswthe;means'
of brqgfuiaswhe¢m0§ttreaapnable&methoda&heypguldrempioyol
In:order. to&establlsh:at,otheynwerelcompelledlto v1ewr -l

thlngishortbofuthe testimonyfofftwo_W1tnessesnas :not.:meeting

the:;standard, andbtherefore 1nadm1551ble, wre sesbilyilor oely

ﬂﬁﬁanmheutaskﬁpresented-the Rabbisiwith“manvhdifﬁigulmieSQ*the
orﬁpheupon$radactpry¢tesximpnyAof;twgwsetsnofawitﬁesses.
Sincentheireliance;had:beentplaced:on thettestimony ofy: twor:
witnessestestgbiishing thesfactibeyond questionyiwhen, twoynsy.-
cpgtradigtingﬁsgjsgappearedqand“testiﬁﬁedq-therérpbuldhbepno
factzmoi;,su¢h‘werewxheacaseacPhen¢¢hefwholeasystemawpﬁid
break:downs: uQHQHWODldTQQBCBlwthﬁmptherlOut@?and&therEEQbU1dw
be“no;de¢§rminapigny0£acu}p&bly@f&lseﬁﬂsﬁiﬁgnyiiity PSRN oL
tseQutﬁOﬁjihiSadilemmgugrewetheaWPOleffieidfpfaggig-Zomemim,
plotting witpgsgeﬁpge The;law, brieflys.was as follows:
imwaWO'or;moreuquallfled witnesses;must be: ‘confronted. by
two or‘mgxenpthexagug}liaedsw&tneaseﬁﬂwhowtestlfyﬁthattthea
firgt.set must.be:lying because they:(the first.set),were;

Sk atag § vk T

with the;second.. setnln'a drfferent,placeuat the same.:time:.

that,thesmatter to.which:the.first:set, are. testifying:was

éupposﬁdaﬁpahayeatakenﬁplagequ;ThiSbmakeStthetfirst~5et Edim
Zomemim, . false,uplottlng Wwitnesses, randjconsequently, subject
(wuthpcertalnnlimitatlons)“to,the sagg;pggashment‘gguiggbll-

& [] - 8 »
ity that.would;;have,been inflicted, onztheaccused,c FButiwits
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nesses',ywho aref*confuted sifmplylon td:he &facteﬁldo nothsufferbth:u
puni shment bandri’c His eque st ionable Vs i to rwhether ¢ theyﬂsu.t‘:t:e‘r
any: - punishment}ataall.n asent na. nr-” QALY _i.m aceused 15
uwlnﬂth*is manner r.the 1Rabbi!s were‘cable toxpreservefthe i
basis oi!Lwi\tness,Hrwhile yettpunishing “some’ f'false witnesses

For;;-:untthe'.veesee_Eof_ﬁ.’che'tEd:Lm.Zomemlm_, the second set are not

testifying mas ‘v‘_‘bd-}athé?zma‘b-‘bef jthecfacty but are téstifying lodly -
againstitherotheriwitnesses,: [Thus, ithe ‘troublingdiquestiony:s
"Which witnessesdoyou b e"l'ie.ire‘?. " did ‘not arise): “as ;there iwas
onlyconécsét:rof . witnesse s-}iﬁvdlfeq=':=for each fact., 9.-:-.0 VAR NS

© Furthermore, punishment :for fmere contradiction-could:be’
punlshment1f~for :nothing imore:ithan ajn :meroper testimatey s Know=
ing thisg, witneéssesiwould rmotiberlikely to volunbtéer:their iz
testimony,:.cand:without ra ‘steadyiflow of .witnessesy courtSw S
constructed -as:ithe«Pharisees wished ‘could:inotteven: begln bus-
inessJ;1Onythe: other Hand, :thereitwas no ipogsibility lof ¢ther. -
witnegses«misunderstanding.thé'afetyof: tiestifying if therlaw
of. false-witness :were placed -upon the basis &s:ioutlired,:
suprd.:d There;: therselement ofi estiinelt"e-i'i:ts‘sr‘eniove’d.- '-.‘coﬁpjlete ly.9
LoinArifupther canomalysinvolved /in the: l'ew-l'o’i?-‘ ifdlse witness &
arises in'regard:tolthe ctime 'of: execution ‘of +Zomemim, i The.L!:
rule: insisted: upon:by-the:. Pharisees: is:-that the'iZomemim c; é?n
be: executed ~(in:a capitali:icharge) -afterthe i,j.ﬁdg'ment'ﬂ]:i‘aes‘i I
been:rendered.ragainst: ithe:'adcused, -but ‘not-after. heithas -been

executed. t ‘-;.The.":.il‘lbsiféal ‘nature ‘of* this'is iobvious, ‘ag the

Saducees are Quick.(to point out, . A mfortiox'-j‘.-',_,.- the Zomemim

should be executed fafter ._executlon. - But againy,, the Pharisees

Vi

T P iyt e e I STl

X 5 TR Wit et
e e L o e e oy T S T e DR R e el
e I A LA AN AP . i Pl O 298 PR e el
CaRS - A -

N

PAIS AU

e e

ity

o

o

Ak Ry o
Lpnmgm oo

e A A

Yty Pl I
e bR

TR s
PR - L AR

T AT Mty el e A L i e o Pt
e o T

el
et

-y
A

- ‘.
o ? T et St "
Sy gt St 1)

:.‘f’r‘

—
TR e

e

oS TN

a1

A

=i

T Tty

i A
A

_—

AN Y

T i

S e



Aucther cenecern thut smenges 1o thoe spravent concern
are trying to establish faith 111 the Beth Din., They can best
st vhe Rabbis ned sbout canital punshnent.. It ig diffi-
do th:Ls by having accepted. the. assumptlon that the Beth .Dip
bE bo draw eny conaiusion tue that the Rabols wore ulut"’fr"[:‘li*
would never ’kill an innocent man, Thus,. ongce, the accused is

T to Jegiglate At out of sxistence. Yine 5in) Gy Cf courss,
executed, +te Beth Din will hear no more of the case, for', s
sravidan for Tapy  Trpital porsitlies,  Since tho Phatisaic’ i "

if it executed him, the 1rrebuttable presumptlon arlses that.

AN 1411 u L!Hl"‘“ll d&ﬂ L 9 “.‘? AU 00 & I X A N3 k-v\-h..l_ ) FANALS 4 T flu ”«’E o

he must have been guilt

SAHID AT negosyary Lo J:ybi"‘ﬂ'*‘-":: within the contedt of capital

In this veln, Tzernovich pom yt also, that the under-

SO SNIENT Sedaly une raaet ol oV ioenoe WLoR L
lylngﬂx;e;esog i‘or ka.lling }the Zomemnim g:\f.;t r the. Judgment,1\;.ras
i I ._ ..‘:“l [N ———r(-, * N :’_: i 3 (' y"‘\ —

not on;tl{le' literal 'basm of their tortuous exegesis, but be-

cause-f\tpe{.Zomemlzo had. m:leed The. court, and_that, . some, .deter-

Aty

rent, against this must be.provided,so.- that,people .._would,,kno,w

IV ;n\.. LIRS L

that,  the. Beth D:Ln mea.antL.bus,:l.ness.9 F:Lnkelsteln concurs, say-

PR WX £V ‘- LR Steeb b adl i

ing that theFPharisees-mere rc:c:u:LceJ:'nedz,W_:1.1;h-b._;Heuaanmlh‘,._fz_at,s‘;,.\c_._1,—:-,;;r;L111e

qgaj,pstg,t.l_leastate while the“LSadducees-lgguld} not;orswouldrnot,
10

PR

: :.Uppemogt amq:;s-z¢th@ .congenae1.01?a».T§lmu<1;9}sL%w ) .alsaﬁnm;c,-
treme conoern--';for.-:-fairness . ;_mThe ’i)rohi'bitions against hearsay

and . self-lnorlmlnatlon are demonstratwepofuthls.l As:is ;.-

poa.ntednout*-:l.ntLann .5 a.rtlcle .on,; Self Incrlmn_natlon,ll L g

Lt

Ma;mg_nq,geg givesr,asc‘thenreason'z ;on:.-,the,-..p:gqh;bltlon, the fear
that anmancmayibe obsessedkwathr atmasochisticidesirecranging
from:theaiirge ito: self-punlshment ton eu:l.c:Ldal tendencles.;?
Ituiss interestlng* to contrast «this.reason- wa.th ‘the Teason

underlylng the prohzbitlon in £ He | Angl‘o-—Amern.can Jawitive.,

i s ’?* T"i r'f‘

the .f.'ear of torture. The reason ‘for th

I' ) ; :14 RITSRA ’
"tlie dlstlnction may "be
yoasvonhy vaaen LH oo bl dsat st oandy "Parshion
happily, the absence of the use of torture by the Jewish
s seids - Had o wve baen an the Denhooping none wor
authorltles. Of :Lts existencenwe have no word.
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Another concern that emerges is the apparent concern

| ROTES 00 LPERODUCHT .
that the Rabbis had about capltal pﬁnsh?l?ent. It is diffi-

cult to draw any conclusion ibug, that the Rabbis were attempt-
ing to legislate it out of existence.. 'The Bible-,‘ of course,

L'(‘

provides for mapy capital penalt:l.es.- " Sinceﬂ the--Pharisaic ‘ ” 4

committment: v.;as to preserve the -letter of Scripture, the Rabbis

a, r“\ql‘ _‘,

found -J_,p_'_\",ne‘,geaigary-. to legislate within the cpntext of capital

'punishment..-,.-‘ However, the rules. of .evidence which they laid
down made it \r_next to 1mp0531b3:e ‘,‘_1_39‘ c_:om':{.]cz _a %an on ié?capl- ;
tal offense.lg e e i e e a
~ Proof exist{;\a that the Ra'bbls' motlve in ma.klng 1'|3 1v1r- TE
Loy, L 43 B
tually”:‘l.mpossrblle’ 1:0 convict in a capital case was in order gsf
to do away with the death penarI‘L\ty_. - The Mishna states: E
| "Ii‘ a man}comm:.tted muxi'ctiler and there were no witnesses, i

T S ISIAR [ g

he is placed in a cell.. .f'lt!' The Gemara explains that this i
means "a dlsao:med ev1dence'(thelw1tnesses weren'st standlng %:
' poeviel, Veojedonh Unlagoalo, Vol ', Purg 7, pn B0 P u,iti
_togetherh_as i1s requzl..'reld)w ‘- Earnuel sa::.d, 'l'\fithout a warnlng {‘
(aleo required for a’éﬁv‘ié‘ﬁéﬁ} "'15- Thus, the Rabbis did pro- ;:
v €U o

v1de a penalty for eapital erimes, 111:1d:1.ca1::1.ng that they were ;i’
LTI ddrday, o BTt forondoany oand due Haive o o

well aware} that upder t]aelr_rulesr, technlcally no person 1ac- ‘g
T bhe HalaleY oo udnnom (A0S 0 5viar, P
cueed of a cap;.n._tal!.l.ef’it:ense coul& ‘be{exe‘cuted. ;EE
Furtﬁer, Ra'b is reported :Ln the Gemara, in the context :‘
of cap:l.tal crimes, as saylng: - "We impose the punishment of f.
lashesm e'\'rerliierib%ﬁe}’ground of an evil report." 16 ’e
) FF‘j:n‘ar:I.ly {:ilere are the i‘ollow:Lng Mishnaic statements: Lg
"Dllezer 8 A%a}rlah said: A San.hedrln that puts one man to i“:
death in se;;eiity years is called destructive." And, "Tarphon ;:‘E
ahd’ AKiba’ said? Had we been in the Sanhedrin, none would i
ever have been put to death."ll7 li:
' ' : Eh
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CHAPTER ‘I: "QUESTIONING OF WITNESSES' ™~ % /% i &

SEGTION ‘A+ HOW'THE WITNESSES WERE'QUESTIONED: = ¥*7i¥hi .
Since ‘the Talmudic law of evidence rested aliiost sole-
ly upon the oral testimony of W1tnessesl, it follows that
n{ich attention was paid to the manner of questioning wit-
nesses. - The Bible commands: "Then shalt thou inquire and

ne The Mishna states’

nake: se arch and question diligently.
the'warning' of ‘Simeon b.. Shetach: "Examine. the witneSSes"'
diligently and be cautious in ‘thy words lest they learn A
from them ‘to swear: falsely. w3 S T
‘l‘he Mishna depicts the. atmosphere of the court-room
before" ‘the actual quest:l.ons are put to the witnessas, ¢
"How are the w:.tnesses examined? They are brought "ifito a

l’l‘ R ",.;: e . DR A hll yh
room and awe is 1nstilled 1nto them." v R E

" Bnother: mish.na warns: further.‘ "Perchatice’ ye do HotH
know- th’a’t’" we shall prove'-yon‘-"b'y' 'iexa‘minati’oﬁ""éfﬁd " 1nqu:|.ry. e
Know. ye moreover, that capital cases oy not ‘a8 non=. ' *
capital cases- in non-capital cases & mén- may pay money""
and 80 make atonement, but in’ capital cases, the w:.tness is
answerable for the blood of h:Lm ‘and’ jthe ‘biood: of his:pos-
ter:l.ty to the end of the world " For so ‘We have found it
with: Cain that slew his brother, for it is written, 'The |
bloods oi‘ thy brother cry.f.,5 It sa&s not 'The blood oi' thy
brother' but 'The bloods of thy brother' - h1s blood and

the blood ‘of ‘his posterity. Therefore but a single man
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was crgated in. the, world,. to, tgacplthat41f .any.man.has.

lA\Jin

......
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and if any man savesLaliveqa single soul from Israel,

N l‘f

Scripture . imputes. it to him:as. if he had saved. alive; g“

Whole.world.. Again,(butf,a single man was created).for-the

*

sake of: peace, ,among . manking,. that none:should: sayptophlslu

Ld dad m

fellow,. My”fgther was greaternthan'ygygggﬁhgggvaggo,soy§ggt

LRVERE T W]

the‘peret1c$shouldbnot -say,.;There. areamanyﬂrullng powers

""" Wt a b, o 4+ s 0

heayen, ,Asain; (but a,single. mepyas, created) to:procleim

RINPR VL e P

thengreatness oflthe%HolyDOne Blessed; Be, He,‘forﬂman stamps

et Wbl [N J - _. LAl o e o

many ‘coins.with, the one sealmand they.are.all; alike. 7 OMe e

S NLV TN RN S N whatd R s b Hed b A

another, ;but, the.King. of Kings,..the;Holy:One, BlessedyBe He,

[ PR -

has, amped every, man; W1th the seal. of" the.first,maniyet.

[ ] \ Ll\' wty L Liath b 4 RIS

not.one:of, them is like higqgellqw.tr@herggggg~gvggggpgé@ust

A it e v ebet:
say, For mysake was,the world created. yAnd:if perchance,.
'ye Wouldhsay,TWhynspould,qqxpg gpdﬁhg§géga1ns?aiﬁWas itﬁnot

~once written 'He Deing a witness;whether’heshay seen or ..,
known. 6LﬂAnd if”perchance .58, ould say., Why should.we ;be

vilatl, '4** RS RUTVR CR TN L€ ta ALH

gullty of ,the. blood 0f;.this man quas it nqpponce wrltten,

i ': ‘I.t\.h. | W R R W] Y] y Aw a i,

!When. theuwickedsper%sh there is,‘lre.]o:l.cing,:i‘?"',ngeh,1 aven at

el LLaRs i kY AL R T S N

,The Gemara.continues:, “How are they cautioned?

i .J. ..-J id I ANV SR % S W B [T

R. Judah: We admonish them thus: ?As'vapors*and:as;windﬁ

without ralnv 80, is hethat boasts of awfalsergiftalg 'Raba

~..‘t. AW S W

‘ w - B g alan e AP T

said: . Asha .;meul .and a.sword. and aﬁsharp arrow,”soﬁls d

oo wd [N T y h

man that bears.false witness.against his, ne:tghbor.''.l:f‘?ﬁ:\-";,J;_""";'"'1
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}_gghwzi_._gﬁ's"m_q.j;[.d‘-‘zf" Falserwitnes'sés~-.'a.r_'ee:=de8pisé(<\1 ‘byrtheir: own:remploy-
g;gg;ggg;téaiSsz'writt.exff":} 'And., set: two: men, .base fellows,: before
him,f andz letsthem b‘ear.i. witness: against him, ;saying,.:Thou ;s
didst: cursebGod and the: King.'* ;1(11 S e AP R T b
rindeAfterathis: severe admonition concerningthe:seriousy -
msss-;‘-o-;'rl:v:.:ther;testiméhy, the Mishna goes on the describe the .

orderiin which.the witnesses are:questioned:: !'!l‘hen'i;theylz

are:'sent: out:save: for:the; oldest™ 3 i to whom-they,say:s: Tell

us;thow:dost thou:know: etcetera?v.. .After-that,,the second;;
withess is: a.dmitted,nanda similarlyr examined.\ If thelrat
131::9.1:e11:1en‘|:m'I:tstlll:,h:,Le4 yithey ‘procedet toxdiscussa(che cases "15
wvnt Another examplesof:ithes méthod used;inrdeterminingy the~.
reliability:of:witnessesris ‘proposed by Rar .J:_ud‘éh'.nu "We. w*speak
o r.themuthu'si:?‘.’ﬁo can tell that it is as ye say? Ullal ob-
jected:o But:don!t:we:thereby shutitheir:lips? =1 Then:det;: .
them:be :shutiis Hasfdtenot beenltaughtsidR. :Sim;qpﬁi-_b,- Eliezer
said:e s The:witnesses: are;moved: from place. toyplacers thatiy.
theyrmay become .contused:and withdraw? 17 } From' this:we, see
-thatwaii‘_thongh- ‘thet:nabbis idep_endedia&linost;;;'e;:cﬂ.'usi;ve"‘lif.v.nupgn-;1 G
orali testimony:to; €gtablish-the -evidence,:theyrwere: keenly
aware 0fy:the; necessity: toisafeguard: against. abuses,: even &b
the risk —;of;a;c,onma.:hns, the witnessesi:ii:, the wovds "inguire,”
" :wm;:r;fr] *oand "”.d'iIl..i.g;:-:‘.u't;'.!.j;‘"‘- are renbloned uven dives, walch

SECTION: B:.; THE -QUESTIONS; - HAKIROTH -AND, BEDIKOTH.

Once“the witness. xwas.{standing 18 -before the: ;cqu;r.gt;,-,i_@
formulaiwas; utilized- in. order to.establish.certain basiciy
£acts i This; formula;cons isted:- of: seven:questions;called:q:
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Hakir th 119 After the seven questions19 wene ‘asked, th

SRR AR LA

Bedikoth Were' asked.zo Whereas the £ormer type of'eueetion

was' Tormal,” as we shall see’, the' latter consisted mainfiiof

TN

qstions about ‘the casé, o7 dhout the Lestinohy alrdsly
rendered in response to' the' Heklroth ‘and could be ‘ealled’ "™

2 (e saad Shaut bhey shoold fale “he

) 20

'drose-examination.

el A TaTs AR R ERCA D “"“""'-'

The Hakiroth are listed in the Mishna as followe.

- “ . s
SRR E a7 HWan e b i‘ J

’"They used to'question witnesees with seven inquiries. In

I'P ‘l ("JJ

'wnat ﬁeek of years? In what' year? In whet ‘Honth? "’ On what
-date in‘the“month?” On'what“day?"In-what hour?. In what

"ll‘ L 1 r ‘h

place?™ ﬁebbl ‘Tose’ said. On what~d&y?' In what hour? In o

417
i s i r‘ .r: ! PHACEY " 3 {

ﬁhht:place? Do ye recognize Sy ‘Did Ye Warn . him?' T

vreees Tz Urene 1ripy 1‘*,“'-3 \.”t‘ Ty i*f‘ L‘. WY

‘et had committed 1doletry,éﬁhe did He worship and, ‘How did

" pap— " Y e . . . q 4 " oy - . . - t R
Fat ry ot . Py 3 I
‘?|l22 '\ i.":‘.' wmalnnr b g0 GifDtouiln Lo g "f' 210

he’ worship g

‘
oy oo entd o Bl iy gy £

The Gemara dlscusses the origin of ‘the éh inquiries.

n,-vsn' \ _-;'L .‘n---r- q\f [ R t;“ay \ d\ﬁ

"Wﬁenbe is this' inferred”‘ R. Judeh said- Scripﬁure statee

s tat: ) Hr
(1n refenence ‘to a condemned city jic 'Tﬁgn shalt thou 1nquire

’l'h’( ]

'and'make seareh end queetion diligently'25’ and 1t says

tu.lj

. '4..1 B3

‘(in feference Yo the' rial ‘of an idolater)

inquire dili@éﬁtly'24 and egein“it eeje (1nﬁneference LT

b grow wmaes

~"Then'thou shalt

0\!’ . ri{\1t"

e . : SERNLS AU RIS SIS AU LY PN s 2

false W1tness) 'and ‘thie judges ‘shall’ inquire diligen ly. 2
E .r” "La J;“:{‘ l‘,'.j 1\.: «- f;ﬁw [ ".\‘ ‘1

In these thrée“verses, as Rashl explalns, the* worde "1nqu1re,
e “‘.1 1 I i i “ " ili o . .i ’} -lr :‘l i, uf!"’ '-‘,‘ -ii; T};.J.
Wgearch" and’ "diligenﬁly are mentioned seven times, hich
P TG B Ly - Bl L X 13 Hadever
aexegetiCally,lgivee us the’ seven Hakiroﬁh ‘

o ‘-"t £ ‘."lfl . 'L'{)“ B . H LR 8 'I\,'g c\n,ufjl mf_;,a-w;j

......

- “.Aitho h obJectlons were raised to the artificiality

v Lf'l 3; N& ..u!" ~‘r“-"f‘ ! fny —"1.:"‘.”*." 1""' ]

. i .( t .
of “the seven- question formula, the Rabbis stuck to it

! i f\.‘}..ﬁ 21 ¢ 1'“‘ AT 'rVI‘

fthe Geﬁere, the” following 1nterest1ﬂg %xchenge takes plece°
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fop ey g "" 3 an Pl Y '"'lq ‘
"It' Has' been: ’t*&light?--’t-Rab“bl Tose  Sad dr ot tli'e'“‘sages _ Accord—

'\"‘l

ing-"o fyouﬂ G7igw ( Of ‘GeVen  Hakivoth)> 'one” who‘”comesi ana te
et CHEKE Alfgd Wimtla st iniEht, must be  asked: - 'In

what septenate‘,‘:.ietc Wt Byt ‘even tHough ctheVdiestions are:

] e e e

unite¢essary’, they'are Pit to

‘1‘\‘

them::iHi ‘Hdcorddiice: withlthel 'view
il d st LA AN X A ST e g oy teary by vl 3 T ) e oy
of*RVSikiEon b “Blazé¥ (who''said 'that® they SHouwld ‘taks:ethe re
T P -t e v g :.--,--; ,,1[;,. _"-'F‘ “']L'."' N = . ;:-(., AT AT o ey -.. Yol | At 26 .
witnesses“from'‘place’'to placein ‘order- to -~confuae¢~them». YESL-
o L ] . g Ry B S P —pe ity - oyt ' . ‘ ITye.
As" ‘Pointeéd! out labove3VtHe' Rabbis lwere laware lof the neces'sity
of ‘carefully ‘Ssafeguarding “the isomewhat: periious "’éy-s tem’of
C Ciatmd TR ey e to oo’ FT o g e s - . e R T TP R ) G, TR, LR
évidence 'they had'décided - uponiuging, bim with tike swopd, &
PRI P A N TR A P I gl wen cad e Mgn e geme S -t - T s N el
#0 Hihe {géneral ‘rulle 114 tHat Hakifoth' were ‘limited<to icrim-

. ;‘. - 1 rm an -
inal’ 1case’s). 27

TMHe ‘Gémara’ explaingi e J‘Why were"llci‘v:ulhsults )

~ L Lo .""e‘;" by ‘tT‘1i' vef » e b o e AL T ) ‘\' Ve 1 ,ur., .. u oA [ = 4y
ex'empted‘ *i‘rom-ﬂth:ﬂs‘ tprocedure ? -Lf«In aorder- noﬁ'tO'-*ﬂlock ’the* door

-----

or'dbligation *that ‘6b1igeds Would be dfi-’i‘g'lifé'ﬁé‘d off. )'-'—‘.g? o

AT m— ? C A
S a2 o vl e

AR vt ST RN = R R ST,

BARERE ot T PSRt N P 2T - ST ST LT e e

= = R s PP " e e e g . . U A T S R IO AR R Y
L p=rir Sy =Pl hivg oy vl T T iaidl e =h bl U PR AU e P Aan L S b vial e A i

This Wwas in - diEwWeF “to +the ‘Statement 6F ‘R, ‘Hanina fwho Hdd

228

a-‘,-

citéd “séripturés “VOne 'mannés iof ljidgment shAll yé-'have

) B Som:
N

L Wy e ST Y iy PO B P LU L S T S Y U Yy F PP s t, :
in’opposition‘to“the distinction ‘betwéendivilcana *¢riminal:f Ll
cases ‘with ffé‘gard “to‘whethér ‘or nét ‘Hakirothrare Wsédi o Raba :\i

e

goes “on "fo"explain ‘the “digtinction “in the lfdcevof: -the ladk g: i
g i!iu

H

of “such adistinction *in L1:ht'-3 ‘Mishna *which: ‘stipulatés ‘and

Pt

lists “the Hakiroth‘. o Our nishravrefers'tokenas(a’fine,

and “this tin the *'*-'éréé‘-(fof -criminal {law)§{ithe‘other stedchings
2.

N e Tl i e R

R Tt E b b e e Sty e

s
il

AR

tolthe. iadmi's §16n "and: transaction“ofﬂloans iHowever;e.

BT Sl
S

R: Papd disagrées withyRaba'who¢says ithHat ! this ‘mishna‘refers

ey

—T

onlytto kerdgy and‘saysi V- "This' and stheritéachingsidealt
with the admission and transaction of loans. Here, however,

ty




criminal element, though.through another, door,‘.andothe *con-

comitant, necessity of -the Hakiroth.. ... s wou veengndze
nim? The;Bedikoth, the informal -oross-examination.byithe pi
judges, that -followed the .formal. Hakiroth; arejenjoined:in:

theyMishna:,, 'The.more-a judge..tests:the, evidence, jthe:more

the,s itnis dishonest., "ra)%ti.ml_ms fth.(;l?apaaalaqq.brings ninnthe

d

he.is,deserving of .praise,..Ben Zaccaionce.tested the:evi-

dence even:to,the;inquiry.about n1:he1si:¢slllc~1o:t'. figs.w.au,r_,mThe

e N ..1..4,.«.-.

-Gemara ;goes-on to..jdescribertypes of ;Bedikoths JUR, (Hisday, .-

~—-nl a‘- AL

salds:,...If .one testified that he,sleyqshim;with the ‘sword, and

DRI e i ST T S

another.that he,slew him with: : adaggery it (theirmcomblned

‘.—M-u-ﬂmb 5 ...b A A b bk il

testimony).is no% :certain (and therefore inadmissible.) If

one 8ays, '.His,-; clothes . were.black,'.and the.other,.'His .
’ ood ks i) .“..*_,L‘, P ) ol e v ....’ SR uiepuny s v Nt ' {: i -

W

clothes ;were;white, | :the evidence,is admis g}ble."al ..Here,

Tt a
frerhgruiBl B4 .v -t f‘ -

then,..we see an; e:;amp‘le of grievous, dlvergence,,and one ;ofL

oen

——

subgtantial .agreement, between the;individual htestmomes it

L) b

of jthe witnegses offering thenselves as a.pair,y At this,

LA T B B L B e Lt i S O L Pt Aol g Bt e e Nt (R B, T RS T

point,;the general yrule..can.be formulated: The testimony:of

.\I.'-n--h-»lh- tuu ,...

two, w1tnesqes,..ggmpletelyhallke :inthe 1matter of ;Hakiroth,
and ;substantially alike . in,the matter,,of Bedikoth, ;:is neces-
sary. to.establish ttheir combined testimony.as.evidence..

Y pyiWe. now return to the. controversy.in Samhedrin 5.=§"Jf:.’; up

(O N

between;the sages.and.R..Jose... The sages:had, listed :the,
Hakiroth ,as, seven iin 1all deallns 1only with time.and.places

........... -ir—\-‘du

Rs.Jose ;had .listed 'iQI%JéxrntQ?P,Qe vde a,l‘i.nsmi:ch stime;.and ~zp1a.c.e "

and had l:l.sted other}pertment 1nqu1ries .cdealing ;with .the
s L L
Clepie v*a‘” thnt 17 one zays han a-:lm:.ne:; gens blsclt and The
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not: make" any; Qiatincﬁ;i;on,é%-e wa e e Ht e L

'in regard ‘to:.bedikoth,,and . R.;aHlsda '8 statement in the

people:and the'.deed involved... The,Gemara;comments- onjthe i1
additions: made by R.. Jose, specifically.the.question; J?m
youirecognize - him?' . "Our rabbis- -taught:; . Do; you::recognize
him?,;Did. he: kill a heathen?: 6 Did he kill:an.Israelite?;.Did
ye wern-him?.. Did: he. accept. your-warning?: . Did _l‘lg‘_id.mit his

14iability.to. death?: Did- he commit: the: murder.within,the:; .

time,needed-for the utterance?; Where.he committed, idolatry,

' which-p'did he: worship . Peor?j > Merkolig?.. How-didhe: worship?

Sacrifice, incense,; libations: orxprostratlon?f" 5;2 . Commenta-

tor: 'Bg;'.t.ippm-gind:i.q&tezs,a.tha:c.n.,-_’qpese;.s'.ﬂdditiopaﬂe-; are;not.to be

considereds hakiroth,: but;are-bedikoth, 52,.The. Gemara: does

S

. y .
LIRS TR ., .
WEH LA Wy

».1ovThis problem acquires;a;great: deal -of.significance when

we ‘consider: the distinction.in terms of effect:between.: .-

.haki-rothr' and bedikoth:.,: As; wer,-havea.-fs,een '._above;,fz ;withw:_sbediko.th.,

nesses is.-.a.rz;ekquire.d_r st,on:-.i;nva'lidate.;x their. test imonm;-f;- 'On the

other; hand,::where; fakiroth.are: being;asked,: we. .saw;that:the

slightest, discrepancy: resulted; in.a: nulllflcatlon of the ;-

nuu-l-- " i o

entire ‘testimony.; :Before,more.precisely:defining the;differ-

ence ‘between the,two types:ofi,.questions,;let.us. examine,.a

further:discussion:in" theGemara, which,goes. on. to, take up

the: problem« that; arises. as ‘a; result; of, the‘ coni'rontation)
W e L v

of. the..statement: in, the,. lIIJ.sshmaL35 1that voids..the, ev:.dence Ar

there:is:-a:contradiction, in the, bestimony. ( of the pair eyen

eyt LA Tads o

*!"l(“

Gemara?;ﬁ,.j .that -if one ;says, ;_h,i’s‘*‘ clothes were black  and the
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other_ﬁ“says"-ethat' his f’-cl"ot}h‘e‘s .iweré'riﬁrhit“ ey itherevidence iigegtill
édiissable:! The |objectidh ik iatsed ,from seFipture>s Min
if-the «thing:be ‘certdin... .k “"\Certain' implies:thet "the
evidence :mustrbe. certain.™ 'R, Hisda 'zfesdlves the .conflict

by irestricting the requirement of:certainty in bedikoth ‘tore

factsof substantial'relevance: 'R, Hisda interpreted this
ag:referring .-".-tO.-.;thé;f. (color ; of “the):eloth:with which ihe l©
strangled’ him;: ‘which<oomes:undér.‘the same: ‘category: as'sword
or-dagger. :Come <and ‘hearl:: :If* one”says ithat his" *sandals‘
were “black;: ‘and:‘other: that they were whlte“‘lthe ev:i.dence' is
not:x'-'c'e.rt_ ainl i The Te £too'ithe ‘me a‘ni’-:jg": ‘18 “that *he Ckicked:thim ™
with.’{hi‘é'» sanddl },.gndaki‘ll éd: %-h‘ini-.f:'!.zfer »IQuegtioning -a's-fl’--ﬁ'o"!'lthe"‘l Lo
coloruiand sizelofisfigstis brought inmto provelr.that Ubhls sort~
of:: reasomng iis not: applicable ‘here,: as the ._-ﬁig's‘x.th'emselﬂ(es

couil.drmot;tbe,yu‘sedt as :anr.:instrungggj;gli;ty iof tmurder;hithus. im-

‘ L.
plying ‘thatcontradictions vofi rany sortiiinvalidate the evi=cic.:.

dence.i . There ci'grconsternationitinthe academy-when:iit is voz-

realized cthat (it iigitben Zaccai ito ‘whom thigiview:‘mustihe :

laid;, ‘iveytithat cherassimilated bedikothito:hakiroth.™: Com-

posure iis restored: when ithe:conclusion: i‘s*a?réﬁéhedl’?that‘f.this=
"ben:Zaccai”is ‘notiither Jochanan ben:Zaccai: whose ‘rulings:cu-
cannot: cbe: takenilightly;ribut ‘mist indeed'ibe ‘a: %?d‘i’-‘lcs‘b 115'1?65-- ‘or
at. worst this: is1 Jochanan' but “in‘his'earlier’ days‘ SUPhyg Y
the view:ofi Hisdariis  Held 'to:'be the! correctWiew, ‘and’ cont
trad:LctJ.onﬁ ‘withicregard. t01~non-salient' Tects! doest not ‘Pender'
the :entire! testimony’ inadmissable;  in‘'gpite ‘of" “bhe ti'ouble-

some language:of:: the: Mishna,.ia“,": nabicit, We aroe now in on
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;haklroth and bedlkoth "In hakiroth, even 1f two say, We:

black bag, and the other said, A white bag.

The Gemara adds another p01nt of dlstlnctlon bepween

.-. u.l* ‘, ') \{,3

.."',;

know, and one 1s 1n doubt (that 1s where there are ‘three

Tt VR

W1tnesses) thelr ev1dence (that of all three) is 1nvalid.‘

.... Bt .C':;-("'

W;thﬁwhonldoes thls agree? Wlth R. Aklba, who treatedzthree
as equal to. two...wa consider that both are Bibllcal, ,Why

DRy
1 e

then should hakiroth dlffer from bedlkoth? They sald to o

l
-

hlm' How compare them?r In haklroth,.lf one says, I don t

qi!,s

know,‘the ev1dence is 1nva11d because ;t can’ t be refuted,_‘w

but w1th bedlkoth 1t can.be refuted.“?9 ThlS is held so.

because haklroth deal w1th tlme and place, whlch brlngs 1n

.i .

the broblem of hazamah that is,'refutatlon and condemnatlon
of false, plottlng w1tnesses._ It would be 1mp0551ble to con-
demn a.p;ottlng W1tness on the bas1s of an FI don t know"

answer, 50 such a resPonse to hakiroth is not permltted in
) 40

order to avoid such an anomolous situation,

In the Gemara, R. Judah states: "“Testimony that is con-
tradicted in bedikoth is valid in civil suits. Raba said:
This logically refers to a case where one witness said: A
wil This refers
to the bag.out of which the money was taken, and is not con-
sidered a salient, material fact. But the-Gemara'goeS'on to
point out what an instance of a sallent fact would be: .“But
if one. said, Black (old) money, and the other said, White
(new) money, the testimony would be invalid (since the money
42

is more of a salient factor in proving the case.)"

Having made the above examination, we are now in &
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ad IX:  REQUIKEBHERTS
p031t10n to generalize more- sai‘ely eoncernlng the deflnitlve

dlstlnction between not hakiroth and bed:l.koth, but between

,*‘*ze of vhe dish: LEu anlng churacheriobio poaulrenanta

those questions to which conrllcting testimony 1nva11dates.
ST Ane: Tadmadic law of evidence s the neseocgsity of naving
all testlmony, and those questions to which conflictlng tep-—
o wilpeoses hestily to 4 matier,  (Foro digoussdon oL &Ncan-
t:u:nony does not 1nvalidate all testimony. For surely we
Ny BRE LU, o The Cemans ."" citen Soeryipiurs os proofd
have seen that there are questions ‘that are admittedly be-
LA LY “’"3‘..1.-,1';.‘» L... Bibliowl: 'Onc trtoens aball o pob

yond the realm of hakiroth conflicting testimony to wh:Lch

. . By I
L‘f.} & "’ I P‘ i-J i3 o L~!1 .f. \a':. "'""" lLan‘ Ry "l? r'( l\"- ‘-‘L U J(‘:" r‘-

1nvalidate1 all the teetlmony yet rendered by the - w1tnesses-

'Lvl f
[

T e ey

- . - .- H ! Jl .
: 3 M '\ \ > H - ,-‘
s e ‘.f L i M M ‘ DR RAN Sy U s it t

who now conflict. 'l‘he rule would appear to be that testlmony
cuo bW Wit nnen, O Lnree whitoue ol gnoln e Soad
whlch con.flicts that has been glven 1n answer to a questlon

! D REE e b sy, T Ly y “
ST oanL D ”‘ rf" R AN UL L 'f‘l"- \"‘ Yo (r“"'.‘." e L "L!.—nu

that goes to the body of the matter, iaﬂ:'l.nadmisahble.." 'l‘his

s o=

Y a . i~ o . ey s ey .
-’; ‘- 5\&\.! (.’}.—'.4 L 9 'CLI).LL G "I ;.!‘ ’f- ﬂl JJ 3rJ“J|\ .. L N "J *,-; A c“\ .

lS as specific as the.,rule can become. The appllcatlon of

Ty " {< o~ n r\v

SRR (lluﬂ.‘m.. o RERETA \ ks ‘:“T RN -.).‘-!%.‘f PR B R A LA LI ¢ :‘---'- EEPRIeR TN
the rule must’ be left to the good ,judgment of ‘the court and
o Tnfeel
to following the pattern set by the examples given in the

H o I _‘ v. .- O l"L l."._ , N
"?" P l.”l' 3 RIS AN RN U RS S SRS o has -,“‘ NN il sl baeod

Gemara, .as :Lllustrated above.
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CHAPTER: II: .REQUIREMENT
e Suanars mekes o farthor peastprictlon or -'t'mn‘-ndm.i Sio

1 Omey,0f ;the, géqﬁgnsni hing characteris tic; equirementé

oL

.l

enTalmdioc 1aw_,.,of,,evi nce.is thejnecessgity of .having

*AN "D b W

T, ;(For.discussion of,excep-

. et

twowitnesses.testify to.a, natt

L] LT Tl A ) b g

tions,,see Infra,) E@hghg.e‘maﬂ;;gl? yeites Scripture as.proof

Vehis R .L \..1.\-1. Ty s wd

c'.

€
‘that.this requirement g Biblical:

to bt wboe, wd
B .

¢-!0ng, witness:shallynot

rise;upx,a‘galnst 8. man,\forpany,,;iniquity”gg‘,forpany isn.n.“f'ff SNG.

P orcw vy s

The l.flis]:meff,5 fcn.’ces“Scrlpture 100 the same effects \;\:A{: ‘the

mouthyof tWo.witnesses, or,three witnesses, .shall. he.that.

s , 46 )
is,to,die ;be put;to death,';; -The:Mishna.goes;on tospointy

H

~—

»

out,that the .evidence of two, witnesses is nvoid 1ff—one of-,.

..... - -‘us’i

the,m;is,disquallfied.l,*zi‘.(For discussion of:; dn.squalii‘n.catj,on,

——d . hJ-A.- b .u-l--\p '
-l

ee Infra,) p . B
‘L r Ty I S, 1A % . Lo Chy e e dote bEt

860 LLLX8. )¢ tho muabter,” " However, in this gemerg,; $hiaen- i
4

1

.‘J'j.{l'ﬂ. e [P

L -I.J [ i A T At ) .q

for.the :general .requirement ;of two.witnesses toiestablish..y; J

The ;above-.cited verses.are the <q}1_19_;§'@;i:p;ig,gl.-,-;pgl;j.;ng,e,_ ER 2
l
|

a.matter.., Injthe.case of the first’®,the tét@tell.l?,nthi,_% made,

as.asgeneral.juridical s,pz;-oposzl.t:l.on, Gand[.continues,.g ‘at the

U Y | Yo 1P

mouth .of two witnesses .oriatthe mouth.of three witnesses

A

LT PRI SO LTI - LU RS e T

shall a.matterbe restablished, r:|.ndicalt.ing,11:1.'113.1: -any -matter

that is t9o.be.established in.court TSt be. done 50, by twoy -

or,m__ore iwitnesses.,.,..The second verseﬁ‘i is;set.inythe.context

L W -'\.- ......

of ;2 prohibition against idolatryy, but.as we saw, is used a8

R T i LT e D A S N AL A WS

i ety 1 2 Vo 3 AT

a:general legal Tules yuivuiin: zoss nob uresuppesg She

R et wt ou,

b e >y

;0. N0% only.did .one witness have no effect inya criminal

charge, wbutyhe, himself swas charged .with .athg,.--,qxti.nm,oi:z:.s_lander-4'8

wuninlh® srule of ;two witnesses held true:forcivil as;well, 3
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asperimihalr clsu:l.‘.’.es.q:5 na "ncri':'rm'r‘--cfc,:,t Lien te g pubie h:'a'i-'r
int FrThe.Geméracmeakesta furtherrrestrlction onutheradmission
of:-testimony;nstating thatsthe evidence"oflwitnessesncannots
be«combined and. therei‘orewadmitted"\ ,unlesswthez.wn.tnesses
'simu-lté’fieously saw what ;they ‘state in.the evidence. - 'However,
the Gemarasgoes:ronlto kshbm-'{that thiscrestriction:doessnot::.
apply intthe- case: of imonetary: matters, “bu **uas;«i‘statéd.-’..;bye.;:er:f:: 9
R.:sJoshuatbtKorchajtandriupheld’in:the' subsequent:discussions;
the witnessesrimayithave: viewed~thermatteriseparate 1,?;-'4?; g

- Not only:must:the witnesses.have:beenutogether::at:the:.:
timetofoviewingi the ‘matter:inucriminal:cases;wbut:they:-must
alsoihave observedithei:entire offense*'uthat isgsas83a pair.so
The' Gemarasquotesva:dictum:of the:é. Tanna),; Akibay:." Th,e;; matter,.
and-not:half:thehmatter."21-.Howeverjin' this gemang-,-@;éiti;éh’,—
tion is drawn:tosavsituation:ofytheft: and.sale ;gnn.:.the Sabbati‘i‘“‘
whereisimultaneous:observation! of theientire:»offense: d-eiQ:a not
take place: and:yetuthe: accused wasiconvictéd...»In thisn c_ése ’
theRabbisrand-R.:Jochanan are:pitted:against: Hezekiah;whos
is thesAmora who quotes Akiba.in this .c‘ase:-.éz‘:%:r; Two: other
cases whe:ge:.:Akiba-.!.s.-:ﬁctumz istinvoked: are dist-inguished:fz,-"
one;d int the caserof:a woman who!has:becomey eﬁ"lg‘age__c_i{»;anc‘l sub-
se quentljrss has! intercourse:with-another:man, :on, theigrounds
that! Yeachu: testimony: shou'ldﬂ;-b;ai, considered:aimatter in itself,
since:the. evidence;ofibetrothal does:not pr‘esupp.o.sef:;the:,:.‘;a*t,u-_.,.-
evidence: oi’*z'.-int_erconrse:z- ";:Thus: there; wouldi bexno: 'half=-
matteri". This. gemara-then adds:;the;case involving:the: .=
pubic hairtest" of’ mét‘ﬁ'fitfy: where one: witnes s“testifies: toi i
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a:pubiec slgair.ein"!_;back rand anotheritestifieslto arpubiethair
in front. i:(In zi;ondeni.t0'5§ stablishtmaturity;itwolpub: :i;cs:shairs
must.chave sbeen seen:): 1Th:|.sv'is nclearly., "half- atmattenh,, csays
the:Gemara :and ;such:testimony:is not alloweéd:ito sbecom=yi::.
blned.sshﬁ ok socane of divjeiaecd beshinony, "J"t‘*.t, The '?,a*::!:j
ave ¢The ‘same ;:p::zo‘t:lem-'i-;a::!.’n.'.'z'.é‘éc inthe rcase: ofpadverse £pOsS8es8=t -
sions It :Jis;:;'sfated-. tin:the Mishnathat tif rtwo tfalse 'witnesses
testifycthat the claimant to.title. by adverse:posses siontused -'
the -land ‘the ‘first years-two othersstestified to:thersécond
year and ‘two:others .to. the :third, thenrpayment of restitution
(whaﬁ_ ¢he iwould chave:;:lost ‘had. not:the:false:witnessesbeen: -
found:rout:) iis divided ‘between ithem .int oythree .parts: 'This
implies::that:sthe:whole matter need:not.;havelbeen:observed :in
this case;:ibut  that' the :indepéndent: testimony with:@regard to
each:of !the;iyears .will ‘be::combined, ‘and::so the ;gemarairules. o4
wrAsfurther -requirement: intthe: admission‘of: evidence' is«t
that.:all ‘of ithe :witnesses:must testify. together.::.0f: 'course,
as one.cAmora :wonders, :this:.does mot ‘mean:simultaneously,: as f
we know tthat the: others-are-sent:from .the room:while :the:i: j |

i

first .is' questioned. 5: 5 »:But. it means that:one:must :testify . 11

‘-:‘?\“_

immediately ‘after.thetother on the same; day. O ‘Again; how-
ever,/«thisi'rule..applies:" dﬂ'1y= 0. eriminal :cases :;.:.a'andtanott::to-:f
civilcases: i The :distinction:is ‘made-:in ‘thisvgemara, and
in-others. : ait‘?i-'é.as?cgfl‘édt’in ‘one:passage: - "R.‘Nachman rstated: -
that.rin -'::moné.ta;t'y- suits disjoined :testimony:is admissible::insu i
since Holy Writ: prescribes .'By.:the. mouth .of ‘one. ‘witness he :-

shall not be put (o ‘death. 127 "It 15 only’ in'd ‘dapital ‘chargef:';
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that ‘disjoinedrtestimony isvinadmissible; bButuin monetaryhs
BuitstitbisﬂadﬁiSsible}égﬁﬂinﬂanothérﬁgemdfa;&fhebQUeStion
iscaskeddaboutiaicaseninvolving! atnote; where:theré.isione..
signaturét (see Documents,:Infra.)dand ohetwitnessitestifying.
Surelytthisuibharcaéendfﬁdisaoinédeteatimbhy:ﬂ~Yet;i£hé&two
arétcombined ‘hd ‘admittedvZ?:aEvennshere one witnessihas<test-
ified to'aﬂmattérﬂatfone%cburtﬂahdianothérmwdtné§54habétest-
ifiedmtOYtheﬂmhttermhtnaﬁotherécohréf the courts are allowed
to coﬁeﬁtpgethbreandccombinefthe:testimohy;ofﬁtheetwo%§0?uiﬁ
i 1nIn its discussioncof.the:basistfor ﬁhe&diéqualificatioh
of:disjoined’itestimony;:thei:Gemara-expounds:yet-anotherire-
quirement . for-the admissioniiof! testimony,uikes; thatvtheuvsus
witnéséésamustthavé@seenﬁééchhotherawhilbathéylwggé‘wiﬁness-
ingmthewmatter?inHRaﬁﬁgaid}e Howiican!{itibenshown»that dis-
jbined?testggony isordisqualified?+tBecause~Holy:Writ presc¢nce
scribes:wg!He0§hallinotrbeeput«%g déathat thermouthtof ~one:
witness.ta But ifritrbenteken:literallyras one:soleswitness,
is&this“notealreédytimpliediinuthenéarliérECOntextryrﬂAtr
thevmouthiiof two:or:ithree witnessés.¥¥!?LHWhétnthenwihﬁthe
meaniﬁg? “To coverrinsténces where:twoi:see'’theimalefactors:.,
without seeing eachtother:s=ithen evidencencannotﬁbéMjéinédw“6l
HowéverngébaﬁaddSchat,ifbbothywithessesysawathéaadmonitor
(infra)zor:-if ihengawrithem»bothy :the:urequirement of imutuail
awarenessaisnfilled.égngAgainnthe cagses:;of . the.other:require-
mentsqawhereﬁthéocausemisamOnexary;@thenreguirementiofﬁmutual

awarenessis relaxed, and:it:is held:* "In-civil suitsy wit-

\ )
nesses:needn|t see: each;other. and needn)t testify; together, ne3
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Phisi‘is iil.’Jlustrated in a statement :m the Gemara ‘by-Rab who
says. thath’an admisgion’ after¢an-admission: by +a debton ofa
debtyiardan fadmisdion afterralosan may be-combined "‘t‘I‘hus,
if+ oné*witness heard 'the jdebtor+admit- that the owed .money,: v
and¥later another Siitriegs ‘hears ;'the":sés'a.me -‘z'-.t'hing«,' SO EfHone: W -
Witriess 5668 ibhe vddtualstransaction; and thevother witnéss
Hears ‘an admission:6rithe . transaction -subsequenti;jr-‘,f"z ‘thedr: :
testimony "osnbe teombinedrin court. B o L o o

©r Withtnotablé -exception j(les;aocimentsy the ‘general rule
is that the testimony 'of witnesses must-be oral.  -In:several
placed, ‘the "Gémara quotes tthe :well<known:maxim concerning- -
testimiony? “"from their mouths ('at:the: ‘mouth of .two witnessesa
. Vyshell alfiattér Veiestablished' says-the:Bible®?):and ot
from their twritings: 06, i:The Mishna“further relieson ‘the":

above verssS? 16 prohibit the ‘court -from hearing the evidence

at the'mouth' of:-an interpreter'.67 -~ The Gemara'\f:r-eports.ﬁ.'ia:~'.case
where FRaba?iT”did*'f-' appoint “an- interpreter, -but it is explained:
that - he<undérstood: the '-atestimony.' .and ‘used’the:interpreter:
| onl;}‘:?bec;aﬁééii-he’?rcouldfinot speak: the" foreign:language:being
used’ 487 5The ' converse of the general:rule:~is that a: witness-
may-not ‘sibmit+written: testimony to-the courti: Thisiisnil-
lustrated’in’ the Gemara, which permits: a.person:tocwrite
down hig?testimony in: a-document *and may-through=it give. iy,
evidencetéven'afterimany: years.": The succedingtremarksiof:
R.:'Huna"and”R. Jochanan, and the’ commentary of~‘Rashi“ind1- ‘

cate:clearly" thatulfwhls memory 18 notvjogged by the paper,

......

but:instead-he relies’solely:onithe-meémorandiim;vhis:téstimony

15"
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is :11.017;; ‘admissible -‘-361:81:.:{:11&?; one is pdaitbed for the purpose

ot a1 Meyhavey seennthat ithe.:requirenents: “for; admissibility:
of.'levidencetare, Hot ‘asg; stringentlrin :civil: cases asiithey.are
::ineicrin}im'lf;«pases ..w s-Andviyet, the:.Gemara’ points out,: Scripture
88Y8 1 '1!&*1shaﬂ.h,h&ve:aone,1 law;: '691 Although: the:Biblicali‘con-
text; is; dealing withvthe! stranger: invthe:land;: the: Aﬂo_’ri:l.-‘agz
:are nonethelesssdisturbed: by the:ichallengey:and ‘justify the
difference; with the: rabbinic: maocim, "'féto as :not to close: the
door to,borrowers.:'i::It:ds:feared:thatiif proving an obliga-

tion:is; made too difficult’by:all:the:requirement s;:a:st:i.pul‘-é—'

ted;in the case; of..criminals.ofifenses, would=be lenders:would

become; loatheaato-wlend, andrhthoses who-need:to borrow:would:be-
they onessultimately: penalizeds’ O It shoul‘d-'..'-\be*..r.po'ihtedi'!.‘out?f-‘;-*
here-that the Biblicali-'at: theimouth:of...witnesses':isicon=-
trovertedaby, thisbRabbinicaih enactments{&: vt v ine v LN
w,rinIttis clearlycstated in the Bible that:two: witnesses, ¥,
or:more,;aresrequired:to: establish:at:matter;::In:the:matter
of .murder;yscripture!says:::'Whoso killethyany:person,ithe. -
murder_eroshali'?'ﬂbe slain at the mouth of witnesses; but one
witness shallunotitestifynagainst any-personwthat he: die.*l'?z
Another-passage extendsithe:prohibition-againstoadmitt ingi};h

the testimony:ofdone:witness,:even-in:non=capitalscasesi. in

"One . witness:-shall:not !-risev-up ‘against: at—.-man'.:'i-‘orj.any';:xin'-iquity ’

or for any sin,sin: a.nyvsin“.that hens:.nneth- at the rmouth’ of
two: w:.tnesses «or atothezmouthroff ‘three«witnessés,nshallia: -~
mattersbe established:"/7 «The Sifreicomments-thatethist

means: that,one witnéss;is not-admitted,in,eitherscriminalys:-

16
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or:¢ivil mattersyubut that one . isradmitted for ithe -purpose i
of :allowing -a;woman to remarry; whenrhe testifiies. that, her.:.
husband 3;>i,sdide,as.1.,17tt nsThe 1Genara ;also.states sthisprinciple,.
covering ;also the;case where capbearer0fa bill ;0f :ditox:-gg.q
from:iavhusband,inyforeign parts gy deemed ~‘to csubmitnsuffin g

ey -..-wo R

cienttestimony togithe;effect that,the document was‘,wrltten
and..signed, jprovided :he -recites the ;following; «.2In+my+ cue
presence it was a-.-wx:it.tenxapdss;sne‘dq.-rg'!@?.a puniolment,  The
:Another jexceptioncto ithe rule:of two,or more'witnesses
is stated1inctheGemara:™ UWherever:two witnesses makehim.
liable :for ﬁmonex,x sone (witness.makes himg;liable -for: antoath.
Thus,when :ax dei?endent ;issconfronted ;by f-lonlxvone-hwn.‘tne'ss rteg=1
tifying :to: :hls“ﬁecunlary liability, he is- presented with the
choicet.of »two alternatives: jeither;pay:up what the witness.
sayshe ::J'Q\!ee. suor . take .anoath;that he does.not -owe -the .money.
Againy.the:Sifre comments.on the verse.in.Deuteronomy:saying
that.it.means,that:one:witness is not admitted.for.the -pui'-.-
pose:of finding:civilsor.criminal -1iability butcomes:to.in-
pose :r,a_nz-.qa,‘bhs‘--?lel:u‘.h:'i Correany, AE R owunines ey e Jovtwd vho
+In thercaseof a.suspected adulteress, iwhere thererare
no.witnesses:to-her:defilement, : she vis.forced  toygo ~through
the ceremony‘ff‘g‘f drinking the.bitter waters.as -gpre_s_cr\ihed;;-:'gn
Numbers ~in;order:toidetermine, ~in.trial by ordeal, :whe t.he_l?r;- i
or-not rshe :has+actually: committed.adultery 77 cHowever, sthe
Mishna ‘rules:that thetestimony:of one.witness to-her;defile-
mentis \enough,to do:away with .the ritual:requirement:of dr

drinkihguthe waber (OwiNotionly +is the:ritualirequirement:dis=

17
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p'osédféoﬂg"as;b.‘s'r_‘esuli?&of the testimony of one witness, but the
'Mishné ‘goes -onrtothold c%And "JﬁOt‘J'é.d tonly,.tbut igvenwifia bond-
man‘or bondwoman (usudlly :inéligible tolbearswitness ialté=-ic
gether, éinfrai) -L’-_they.l:"e:r'e'aacéounted'“r:trusﬁﬁorthyf)é\lrenetoi_d.’us-'-’iB-,
qualifyshépsfromereceivingshér ketdbah, 21 Since thevreceipt
of sacketubah (byratdivorced :woman imeansithat ishe ireceives=a
pre-arrangéd 'fiﬁa’ncial::'setﬁ]:éﬁlént siituds .hé’rehseen?‘;ﬁhat':'z_.bne
witnessvcandeffectracpartyLs: Jpecunlary.spunishment o Thebiww
Gemaratexplains cthe2exception byiusing:itheiverse: " Y.One«wit=

nessishallsnotupise up'! 89 gto:prove.that!there«be no:witness
181

against her'=- means one ‘witnesstiscallowedvhereas ;wherevér

Scripturensays ‘'onelwitness!vitimeans:one; but ' where 'witness'

it meahsvtwo, "82 il

ia R T SR . e d e Bt gn g PR
Cieomany Shme Lesaldly wpoviog Lhab buy

ni:The"casetof .thé heifer<isthandledsthevgame .ways idccord-
ing touScripture;tifviomeonerigslainvbetweenstwo scitiesy:
and theslayer isinotiknown)itheinearesticityisacrifices a
heiferbascavcommunity ransom:.i: Ifithewslayer istknown,of-
course, “thecheifer need.not be %-"slain'.‘:gé tAsvinxthe case of:
the ~suspected tadulteréss; ‘if.‘one-witnesscan berfoundswhos e«
saw thepslayer, /the heiferineedinot ‘be:sacrificedy although!
tHe lislayericannot betpit to:death on theé:btéstimony 6f the

84

one Lwitness. wThusrwe Sée that:in‘anothér:ritial smatter, »

one witnessVistsufficient..ThesGemaraihere bases-thetaccept-
ance: of"ong Hvutness with regarditouthe:heifer ont=the:verse
*And:if2itibernot known-who h‘athé‘.'s’m:i.‘-ttenl'him'.'i;"‘. 'QZUHere s fee
the “Gemaracpointsiouty it is “known'whothastsmitten him, 20
even=though byvorly’onetwitness. :Thus’the neck:of:the heifer

18
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need,not:berbroken, yra wicn the problem. ol sontridichion nad

------ e - Sodoad

oo £ s..Af;Y@;rm-;.lme;ft%tfmli? of evidencesisnlaid down:in thed

Mishna.by»Rabban:Gamaliel:,:"And;; thetruleswas: established: to.

suf-.f.e;'-;-,‘a_s woman, 50 'znar;;ya..@sain: ongthej éw;dence;z_of g onez:fwitné_ss § e

.....

a\ ‘bondwoman,; (the serlast: threeobe1ngpord1narllyyineligib ley
infra,).;1Ingthis, mishna, Rabb is¢Eliezer, Joshua:andtAkibas-.
are.recorded.as registeringistrong dissentsiZ® iTheiproblen.
involyedrhere;isi.the onerof;the married.woman whose:husband
bedome s:unaccounted:; for:either;during:wartime;oria trip~to.
distant.parts.;;Under .either.of:these circumstances;iwith.a:
requirement ;of ;twoikosheriyJewish witnesses ingforcejnshes; tity
would.-have;a;most:difficults -time.legally:proving that her
husband .was..dead, - In battlentherenisrconfusion;,andin far-..
off lands,atdearth;of ;kogheriJewish;witnesses, as well:as},
the problem;of;subpoena.y:Thus,this important;leniency.:::uan
+-There:occurs the.problem:. How areymore:thanitwo .wit-
i;lte.l}jiignfﬁhatfstbe,i.r:» ‘testilpqnx;?_be::z.c,ombinegt? 'Scri'pture;;estates
in.one place,;?At.the mouthvof-two witnessessor:atsthe mouth

8%,

of -three.witnesses shall.a; -matteribe:established " (w.In .

another Pl@@@.r,ti‘.’le -:;:i:.iﬁd y i7At the :mouth.of:two witnesses jor.at

tqe.q_e,gtl_;."ga :The nMishna: makes: it clearf‘that three.jor more

. ' .8
coming-as:.a group;are to be;regardedias:two -‘}.a-.:?ﬁzs:e‘iiang ,thewtess=,

timony,..is jcombined, it is deemed. aniindependent:entity, and

there, is no-numerical value with regard to .its source. This

~
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or-HotiqualifiedV o With ERTEe ‘snd ®so with a“hundred’®

ing Yyhéen® the "problém? of“contradlction‘*and

'r‘:‘ J‘I\‘ J'TI‘M-A

has particular“b

“!t‘l‘l

-y L J..:.._ It ‘ 3 AR .t ‘.:._';...‘ oo w oan Ty . g r -
pefiitation’arises ("Infrai*')"as *6he‘statedent ¢y ‘*mé‘.de?"in‘"thi*s |

R T A ;-u

mishna: "“Likelas tﬁb’“zannot belpitito *death“(as" Plotting 4§

T

b 1 ¢‘ T ‘ © Y " ., T e IR
witnésses) uhiess both ave proved £d188}C8o With three] Gnless

P

both’are provad - false 55 with thréélcunless a1l thrée dpe
u'

proved*falsd;" ":"Similé.rly,,two"witnes'ses can prove false a

hundred twithé Sses on thelste Lreaalé.onlng‘mtl'igt '-ii:ﬁﬁc’e"'ifiii’e“?‘te's- '

i

t:.mon;y' *HasYbeen comblned, AR "of‘equal“value £6+othér! ‘te8=-
timony that RasibeénCcombined] ‘withott “Fegard “to  the numb&r:©
of withéssés whose testimony fisde “iip “the“combined evidenss 20
The Gémapa*i&Tin”dccord, 'as stdted by Akibas “"iPhe third wits
ness ‘ig‘nentioned’ in A8 *Morah 6" increasedﬁis respénsibility
by'mé’k"i‘ﬁ’g his -§tatuseqiial "£67 the ~other- twos m LT whe says

- The! 'M:Lshna '‘3068” on" 6 'show - that “this’ prmciple 44 Bear-
ing d186%in "the fielddofi-:l.nellgibility of"m;tness'. (Infra.):

-
1]

"As the“ev1dence of ‘5w - w:Ltnesses is void* if-*‘*one i8 a"klnsman

Q4G
R. -Jo86 ‘distingiishés ‘Betwéen Sapital &nd non-capitalicases’
by appliifg the rulé’to capital®caBés’enly. 5-‘3*In"~?ﬁ8ﬁ—éépiﬁ51
cases,"*he pointst'out- -the“evidence™can be" sustalned"by the "
remaining"e1igible withesses”(ad 1ong a5 there“ade twol) = A
PurthérPdistihétion 18 nade 1n"fHé fiishna when it is allowed
that thé evidends” can‘be sustained by the Témaining eligible

T I B T B P L R LI DA S Tt § gt TR e Iris AL TS (NI 1k R AT SR Y FEXADAFIFLR )
withesses " if¥ it Can’ 'be" shown that 'the ‘ineligibles did“not*

55

§0in in'the“warning? UCTF Ehey ‘414 joind in""the warning, “Howéver,

2y

811 the witncsses are’detiared ifieligiblé on‘grotnds of as-

92¢ tip woih, wolops there sre exnounsuing elprcurie
socidtion: et ol SteoovEml GeeRRTA R ek e L :
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ey —

-y ,.'l‘he Gemare .£06s .0

Fas ALY T Lo taud UUUO )

0 reh.jl::ine thls pon;’c b We ask the

RS HER R m &

withesses whether they ha ave.,come, (on the sce{ne) as mere .on=-

Jk‘Uf Coak Et.l t, 1..\ ¢ -'11 2Tl H'a.\.fl;hwi

lookers or $o, Eive evide

(S T e T L

nce,., . 1 - LIE they._ _Usia.x_,, 220, gnc.!ve{ o vidence .

USRIV LG

and one .ig:ineligible

1*»-‘?#!‘9 e W, b AT RL ’Y\

the _entlre .evidence . lB dn.squalif:l.ed,

Sk G A FRR SRERS T Akl Wiy

but,__.-.._:i;i“.f’qheyr'sam het they came as 4mere onlookers [ the .evi-

PR k'“ 4 ‘“g BYURAL 24 0N

dence .stands, )" 9_3

ang in 80 acing, wvheida Rl by saying: "IT

WL ‘I‘ho Gemara, :Ln taking up, the,gues’c:.on of the mishnq

Fype LA Jower Lo oagnnr Wil

"What could, two br_others do .that. saw.,someone . slaylng a

Un.ﬁ‘-r..g ..1\ . Tt taidoms SRS

per-

son?" shows. a spiln.i;‘;,o,f .authority between R, Judah. 1;1 the, name

!" \

of Samuel in,the name. o:t‘ R, .Jose on-the .one_ hand, and Nahman

LR € LR

in the name of Rabbi .on the other. It 13 Jose who .88y '.that

the assoc,iation of dlsquallfied W:Ltnesses does Lnot V1t1ate

Aol o L1evadl Liteduw Lpied e L WER TR TN e

.L"' I l"" ; \lJ J)‘

the whole. -evidence, in monetary_gsults. It is Rabbi .who says
that even in monetary suits if they came to give evidence,

ab :Lm.t:l.o, .they. dlsqualif;y the. whole evn.dence.gﬁ_.:,_ e

----- Lam A

The genere,;l. rule with regard to the requn.rement of the
parties to the suit being .,-flzt_c.e?ent is. stated in the Gemara as
follows:  "R. Ashi, said that Sabbatai stated: Witnesses.may
be -.aocept_e:d: ever}.:thqugh'éthe .oi?her _pl_erty._ to the .case is not
presen‘olf{ Thereupon R. Jochanan remarked in surprise: Is it
possi‘oleh,to_. accept evidence.of \g:_i_,.._!gne:s;ge%ﬁj.;',the other party.
is not ;presehfc?, ‘R.,:Jose.‘g1.__Chen:i:heA_?ecgepgec_i-.lfrom him the
ruling in the case where he was 1ill or:_____where‘_ the witnesses
were ill or where the witnesses "we.re__;i:.hgehding to. go abroad
amd95 the party in question -_was:s(eht for ibht.di_d not appear_.96
Thus_.we_see that the.ﬂ,'gene‘rel rule is that the parties huet

be present at the suit, unless there are eq‘ctenuatihg,cirogn;;_
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1 4 .-ir e

stanoes“as*Hetailed“above.”‘The gemara“goes o056 supply a.

KRR L

procedure wherebysa party'may providelfor his*absenerW1thout

A

1ncurr1ng Jeopardy"cRab beglns by saying that a document
cen be“arbhentitatea bven hots 1n the presence o' thel dther
party, bt he” 15" challenked" in"thik by R Tochahanit- Reba -
then’ qua11T16%] “4nd" Int 30" doitig;  iphdlds' Reb by Baying?- "If

ey ‘l,,r,-i

however, he‘(the party not“appearlng)"says““Give mé “timed un-~

aaaaa PEY 1 i

+11° T"2an’ bring witnesses, “nd T will“lnvalldate Bhe* doeti
ment, we have“to é&ﬁeﬁhih?€1ﬁ€%97 “if he"doeS'not'appear;“we
wait agalnfthree sittlngs of court.98 "It he' still‘does ‘not

appear;” we'writé a“warrant- against him to take effect -after

v
1

nlnety days‘.‘99 “Phus” it”1s"sho wn that' the" rabbis were"ahx-
(RSNt .

ious’ to prov1de every opportunity for“'the partles “£5" be ¢
present“." Ploey aannt Vi witaentes pula, URio duoocar nonde
- 'The gemara takes Up the ¢asé”of theé'minor’who',"not” hav-
3
ing" legal status, cannot appear “in° oourtJas a’ party wgp et
taking up the'case“dt R:" Jerémish” versus®his® minok’ brother-
in=1awS" R."Tosephtb Hama quotes” the” 1aw stated”by R: Oshiahi"

e ~ 1,'.-}.' wagy _‘%\A - .1._,“,1 ‘, i IS 1' - ey -‘3“ e e :. ‘,ﬁ' "‘.,,‘".‘ !. —‘: SN - _:‘
"If“a“mlﬁor“tolldoted hi's"‘slavesisand took"possession’ of
'_{ Ve

another s'field, clalmlng it was hlS, we do not say, Let us

wait until he comes of age (to try the case) but we wrest it
from him forthwith and when he comes of age, he can bring

witnesses and then we will consider the matter.“99 Here,

though the Gemara recognizes the principle of the necessity

of the presence of parties, it is careful to avoid injustice
in applying the principle. However, the gemara adds, in a

case where the minor has a presumptive title from his father,

L 25
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this.(the wrestingofjthe property: from~the'minor) should“
not be so. This qualification further decreases the:possi- °

bi1itln9§:§§rigdu§§i9§m%gg wine e eligivie Lo ot it

DORE g SAEG A0 L il b o

o
Wi

L

~,Another statement in.this.gemara furtherlestabli*hggégﬁ‘

A 2 . 4 A £

‘.Gh.e 18.39%2%1 +proposition . that - tl.;e.cp;z@ sence of .partiescis aiven

I‘GQHH%?EEQRI‘&Qie»dﬁ%:\texoizl}ﬁ ,admission.ofsevidences;, Rivss,

Judahﬁsald that Samuel, statedthat witnesses may; besaccept=:

-ttt

ed.even if the other.party. is, nof present. % MaryUkba, how-
ever, .represents Samuel as having said this only where the
case has already been opened and the party in question was
sent for but;did 0t appeard.y iy cn obviels aqi.«\ o e

. Witnegses ;are. :not permitted to retract. their vtesti=-
mony.%?%;,Thls Tule. 1s stated .in:agemara ;that .commentsg.on
the.following mishna; ."If witnesses said, This.ls.our:hand-
writing, ;but, we were forced, wewere minors, we were 'dis-
qualified Wwitnesses,they, are believed. 1 G, In.the ensuing
amoraic ;comment;, .Raba.and Resh .lakish are.guoted to, 'i,Sh.QW' =

that oral te stimqm‘.-.&@p@m be, retracted.;; R. Meir 'fiS ‘1;.qxted;iied
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CHEPIER 11T CELIGTBILTINI G0 BEARCWITNESSS her ol the pus
SUUSESE BONRNERY Sethlendd nide o contemplabtion el divorce

.q Lbi
der to determine who is. eligible to- testify, it is

i+

L 5
\
ENRE A Tl SIRE ST T ] 1

necessary" to*egfhblish the“categories‘”f ‘P 511181 'Bdug: “those

'.r” T il%-.

6“the breakdown given

i g

{neligible“to bear witnsss " “According”

WientigFE Yigiat i b Y )
in"Maimonides '1Mishneh Torgh$ | tHese ' abe tent " Women; “slaves

R ,, -‘jE - m{il..:,..,_.,.,.__ g s} _.,'. ook [ ' oA
minors; 141645 "deatimtés; blind, ‘trénsghessorsy sélfiabased,

ARV AN e i SRl l'"_-?L vris ey T Ty Ty et o .
kinsien, intérédted witnesses; 10%> . we' iow” t ke tHém up in

-, [ Mk e wry g A R T Ce oy e R~ . are e ek AN e e e
hna RRCIORI VIR R AN RS ¢ iy Dontaminay o }."'1.‘ USRI 1 S R
. ) . Y )

. Py TR gl
this order.“
! ARy

o O N S R D L Ve e e . . O T - i3 AR TP TR fae o ‘.
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“'Phe-Mishia 0perates W1thin an” obvious“contextlos’of ‘the !t

O oD T s PETRA L ';)‘} ‘I"_ S ‘-'.‘;“ IS TE i A RS aTr " ‘-'.L". TR
general;ineligibillty‘of'women“tombear“witnessfh."Thls'iS"

;_Ji"l -

the general tulet “anyevidencé that & woman“ishlneligibr

Ha,

to bring, these“(dice ‘players: ‘usirérsy etel] infra?) ap
Hot* elisible to Bring; "10°" " kngtrer! mshna*states-*"mh‘e’-u

;) u,, . Ty e

oath" of testlmony“(W1tness§sJdenying on“ocath tHat* theybknow

- b et LT Loy T S Nt T W T, e ;:_“e,,---;.-i-ﬁ - T gt gttty o
any testimony ot a"1itigant) applies*tO'men'and‘not-to M
ik

T

women."lo?‘ Thé'Gemara comments- “WHow''do" we know?“ ‘Because

the Rabbis falight:" 'And”the two’'mén shall* :gpandy ' 108:ghe
w109 i nin somey ivow o wery ponle

s (:" ,i‘._.‘"'::{ 1‘.‘ BT i
verse  réfers™to witnesses: v

However, ‘Women are'éligible to- testify in' some“matters.
In thé“ﬁéﬁﬁér“&f*tégﬁiﬁoﬁjibi”dﬁéﬂﬁiﬁnéss“téﬁfﬁé,éfféétifﬁat
a suspected adulteéress has'been defiled,110 ‘8 woman 'is<Heard”
as a withess:to''this effeét 56" that the'suspected-adulteress
need not drink‘the ‘bitter watersthat test whetheror not™ " "
she has been defiled. "Moreover? é'woman witness is "account-

H .‘ ".‘" t.‘

"l'f 5;:3 e """‘:-": y 1"""'"“ R T AR S T RS IAY IR =B N RS
ed trustworthy“even’to'disqualify“Her“from receiviifig“her
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ketubah ,the effect of : -

S 1 SETYy. E‘H%"Peﬂ-&m F(}eprlggehg 29 ¥hesPrery,.
arranged moneta i i
TERNEeS BoRs ATy, setElouent nade i, contempiation. ofdixorce

lll
or widowhoo . . 3 . N
SEnERL DO Qr Rosyt thv.maooo”%La ati Lhe Temple on bhe I'oshi-

Further, '"the testimony of a woman is accepted with re-

i '! e VIR d... MY s\.L‘ FiG LAkl o e L nedd a4 ‘. AJL (SR, TLnElie
gard to_identification, of the type, of blood.“.l‘}2 _Thug,.if-
A ] . U} R TR SN ll:tu nivel it L ‘.'.',L..’IJ.J.J."‘

gﬂggmgﬁlpe§t1f§es that a specimen of her blood before, thel

court is: not monstrual aod that thereforelshe91§ﬂgg£m;tggge

i” L!‘l‘f> Lrl!"k"' F- - ...sf. : LI A

to have relations with her_ husband, she is believed.1 e

B3 -omru GO R Luitionill, el whik), et e (T L0 b nn he.
The . Mishne permits woman's testimony. to.be.recelyed .
5“"“ Lag Ui agiin L Liviis ’f Sl kY E O UNRROLI RS Yoiiis . RO ' L)E Ll"'"‘

when she,testifies hat her Pusbang,mW1th -whom _.she had. gone

2o LD LWLLE L rbinedll vntn & Lol SR HYEEy Jt-.»“ v Pay gy -

the. sea, is dead, 115 In a subsequent. mlshnap+although

L DRSGATY . TaskES LLES Led nog ain ,;Jf‘llu baly  GLO Gl g ag

Beth Hillel agrees with, B phammal in allOW1ng horutomre-

SLeTY s YPeIalL SRIGU Dl e a2

MATTYy the. former prohlbits her from receiv1ng hgg;ketubah,

Eir,'t:: vhRoh Ghe . eNe sl ol i h\,‘m el iR u
at flrst but later. changes 1ts opinlon to.. 1t her, to, re1'

HER R .‘. G JIJ.L'EJ."I TEANS of TES RIS VI E O I T L+ \ SAE s TRy v
ceive :1.1.:.]'_1!+ The Mlshna states that all e permitted.t

A ..I.’.v U,’p.\ AW R \f £ Lo *..lk‘.l,: ILJ AR3 X3 Seha ¥y
Sest Y B2 BoBR R, AL, e, hpshand.1s. de.ﬁe Pug ¢ xs;sjsr«-

her %REHerElnTI?ﬁ' her.mother-ln-law S daughter, her co-wife,
' i s.,!;\, , H
115

her husband‘'s brother' g,w1fe andther hugband ' s . daughter,

HALIDGLUEDD e veEsll RS B AL Lk YEERENVIST: R P DV R

The gemara -explaing. thegedexcepp;on§ronhthe basis.of.possible’

hrdes OO LIRNA DT s

ol i am LODG: Wl 28 O Gu LI UL

S A £ o TP

hatred and fear of. her squanderlng his. money . 1n a.very. real=

OO ER 0L "‘X., ) .!"{,(-\f 1 RE VR ||ltll..t L WL e
L] 6
1stlc and, 1nter sting discussion on familial relations.ll ,
SR, bl QPG Goe s e tiidg YT AR TR IV E TR Sy S A ”h‘ F7oe
anpADOther, case, Whore fhe, bestimony of. 2 Woman,is,.a0miay,
81b1e is in.theZmatt er, of esta lishing. the arrival, of, puber -
B el'p A Gﬂ][] .1.(.' 1 1 Wiife Livy e GILETE v L sl ‘-ir '-h .J\"

& in .8 girl, Women,ere %¥%°Ws<3 g examine the,girl,in,

I
-

questlon for the. s;gns of puberty and their testlmonypregard-
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El}?‘?.trmgl‘ﬁgﬁigit%?n is recej}Yed- :1"13?13]3?}, and mo Fainoenidea

Vide With these exceptions, however, women are genorally not
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permitted to testify. - The Gemara gives the basic underlying
reasonhfor'ithis in:discussing.the iverse ;which commands;the.

'118-. at ‘the Temple on.the)festi-

appéarance +of :"all ‘thy- -males!

vals f.‘.‘ vilt:maintains that-women:are'excused:from:fulfillment

of :alltpositive .comnandments that are dependent for fulfill-
119

ment upontarfixedrtime:because:of: the:delicacy pi‘rwomgg..m._ :
Ini -another;gemara; thenview is.puti forthqthatna awoman's time
belongs&tokherrhusband ;-anduthat rthereforehshe gahould,»,not be.
expected‘ totfulfilnsuch positive;ycommandments;thatare; depe'n-ic
dent for fuifiilméntruponfarfixedﬁtime1aichepw;§glppglggyxn
nécessary: tasksxthatskeep arhousehold,:.and:consequently,l<?
socliety;soperating Bmoothly; would{ be: le fﬁg:ppdgi;g;,'é’%gl.e=ngs
we: see:thatcthecexclusion:ofawomenrdidnnotsdeve I_L,Qp;,;--;‘;{p;nu,-ja?’}a
theory! ofcthes inferiority: ofsthe. female: sex,, ass 80y many, have
heldiis. typical:of Judaism;:but, quite 5__;thet:,;cpn;t_1j§ry;-, - gtems:...
from: arconsiderationnfor theirydelicacy:and-from a.realistic
approacthOWsociaI"needs;LJu' whio an Lo ot Srew daonob
¢! tcAlthoughy the: Talmudi-does:not;itake up :the case; ofjthe 17"
tumtum’ Conetwhose: 8ex’® is»doubtfuli); or the; hermaphrodite;;(one
who has:double ‘sex)rwith:regard: to their. eligibility;as.wit-
nesses ;bt’cﬁe‘.:Gem&ra doesrexclude: themfrom -normal; male, inher-
‘itance ,%g}.'. ifromisthernecessityiof-'appearing .on! the; i}g_st,ig.atls
at: thenu'.‘empil.‘eilva.s.amg(-ﬂuprql;)_ggg and: intludes them with daughters

in thel ‘matter :of:.icurs :i:ngu;thezrf-ath'em-::Ls23<';..~.-1>:It-'r.i,"0:ZI._~';!.fb_.ws_yg‘fr,gm
‘this'«treatment thatufumtum and: ¢ he::hermaphrodite, are equated
-with' women f-:i:n‘-.:Lthe,. matter -::of:ze ligibility,-and: so Maimonides

i Tvled naving rocvived a ropory fvom wongen o slaves,

holds

“.'26
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“hen the aligible witnes2szSlavescstify, t0 whot fthey. i_l.axr;;

haoraTherMishnavexpressly: disqualifieseslaves’ o

from glvmg
testimony stating in. two places:r:"This is the general ~rules
any evidence thatvaswomanais:notceligible itodbringi ithese
arennotneliglblfe to: 'I):r:n.ng"':«l'—»5 lmud nuke RANODS ineliplole.
tho GThexGemara sgoes onrtosinclude islaves nawitﬁhwdme’iii?as'sinxe
eligible e-to; te'st:i‘.'.f!y;*..fon‘t-.the-*meas.dning';stﬁéé tlhe glave; Iike

the 1woman »( supra.)mis ;¥notrsubjectiitocdllothe ¢ ommandments-

andyshould sthereforetbe dlsqual-lfled from: givin’glevidence. '-126

suaniThecGemaratoffers ‘arfurther jrationaleviorsthe, éxclusion
ofslavess:y Hunaruses nthewverses" 'Before sthe: Lordj:~God. 187
-:0ne:cthat: !has.&one(,z:ﬂi.orcl\.;; .this ronex(the 't_s_‘l'&ve:)x:;thenewﬂore'ej:

excluded ilbecause ihe, has ianother.ulords(his chumandmaster) 'L]:lga

¢inniOfigcourseniif- Ja .slave thas beenufreedy he lstablentochenl

testify.cscHowever i before she. carcexércize  thécriglits.cdnd:ob-
ligations:iofi a:free; ‘man, the imust. have; acquired aideedwiofio

129

emancipationdi %rBut: a*slave :who has been ‘set tfree ¥is ot
believedvas to.iwhat: he:witnessedwlile he :was:yet lacslave :al; 0
1 .i,r:'lg{A.Sr_hiI}"f‘tﬂhe case of women, so in the case of slaves. there
are exceptionswto the general irule .disqualdfying themofrémng.
giving testimony.iorA isldves.ig chelieved torprevent la sus<hal
pectedradulteress from.idrinking the: wat ér:g.1and rcan ipre vent
her. rfrom:recel\rlng‘heruketubah.:!Létl ” "’ Sowe develon these
5iensAlthoughiineither women snor.islaves ccan (test stfj;.:iasi;z;t,o;;;
the:rdeath:iof cachusband so; as.jto f;permit:\.anotherléwom&n'p;‘h-i'g
widow 1to 'irer;:larry /vthe ‘Mishna iallows (eligiblewitnesses to

y,estdi_f-y. to haying received.a ZLeport, from women or slaves.y

27

o g e =
e e N G o e e N M e e e TR B L it e b e

-y
ik

o oia’]
.

e — mivre L2 e el e 3 T
s - e, (T
MM it e frvl o ner ol w e datist A

L S Y R e MR 5 T e U A
=

SR
o

L=y 8
[t

Yt

T
foir T

D e e PPt B M

P

[ S L

TR I




Then, the el:. ible. witnesses;can’testify, to.what they have:,

L.a‘-nun 1:.4 pPuiiragirn ln\.l
h.eard’ an.d.qthﬂ WO an»}_és_.‘;‘permitfbedlgbo remarry"o.l?g}lgfl thintoesn

W o

1

evd shows the reguived siDea M\?-P‘?Eéhert;r , doesn't lenow oy -
S .J'ustr1 as; women and- slavesy are;: generallyqdlsqualii";ggﬂ
from.testifying,, so; doess the; Talmud;make; minors; ineligible:..
The Gemara.giyes,the,sameyexplanations, i,es.:;that hinors are
not subject to all,of g;gqg;‘gg‘rﬁn“;nagg{nggjsgg%% As in the case
of the;slave,,minors, are; not,permitted; to,testify,ofwhat
they witnegsed) when they,Were,ninors,; but,the. £ollowing wn»
cases;are:excepted:. . 'A minor,may:be.believedrwhen-he says
)Thig, is my) father!s,handwriting;.this; is my;teacher's,yor
my, brotherd s,handwriting.., I.remember that,that womanywent..:
out, (0 herwedding); witha.hinuma.and;uncovered heads(inr
dicating:virginity)s.that,that,man,used,to go,out,from school
to. immerse (meaning he was.a:priest)!.and;other ritual;mat-
ters,«tBut a man is not believed when he says: So and so
had a;right,;of way.in,this place? and.when:he testifies to;..
other.civil glatters 1nvolv1ng :possible, pecuniary, loss;tora

134 S
litigan,t. necnns: inclimithie, grd oubssaqonhly toasane Sneli-

SERHEE S E K P L P
-1.9ince; minors, -arerdisqualified,. the guestion;ofihow: J:QQS&
one.remaing,a,minor,isgimportant.:. Thepgeneral vrule, _jglughp_,y@
a;minori;becomes an 5@1.1.1:15;1?‘.‘1‘,1?&?1191*‘%Se‘ °f'?F.h?_LI'FQ.BI}'JFWltb'rJ?WQ
hairs,showing,in, thewpublcnregion.i,é?, nSome deyelop:these;.
signs of maturity,slower, than others,eventually giving.;,
rise, to: the,questions,  Is;thisyone a eunich,and! therefore
eligible to testify? ' The rﬁling;-- is that where no symptoms

of being-a eunich have developed, & person remains a minor
29
28

7 2 T
K LA T T L
T e b e § T 5 A s B T P

e N

TS o
RN ety i

- —

g R st

A



until he has passed middle afé‘e.]'56 ““Phis gemara also takes

" \i'l' u‘

[y ) L R T S ST L T
up the eS¢ SF RS oneWRS, “d1thdugh K HEs ‘Fedoted i fteen

» EYTe M ovid

énd “8hows the “réqiired: signs' St pu'be::-t}r,“?ioesn"lz"]:n'iévi‘rI any -

Layemy alv e~y _i.,;'

thing ‘of-busiress' !\ Thé' Gemars ‘plades ‘Him 'ih ‘8 *dent-ninor

Cat SEory Wi has 'the ‘e f£e St oF" dlsquallfying Chiméfrom Eiv-

v e e 21 50130 rr e

ing" “evVidénde with regard “Fo ! busme Cransastidns’s

Ty R ur‘-wﬂ-‘-

8 -\C QL AT LI (4113 ‘“Mentaltly"])ef ieﬁtc gl -t es s non

|||||

R o L T legrrsior, D D et b i .
E'-*'The' ‘I'a'lmud’“def:tnes"-insan:bty"as*fol*l*oﬁs' . “Huna ‘holas
N T P S I of & Foos erdm g gl Ymar b rpeaa doby 4 ‘; =3 "'\';-'.‘.',,'; A "‘:."a" g
that ‘an- 1mb cile*is’oné’ who ‘roams- around’ alone “atnight, “who

spends nights in ‘cemétéries, Who tears his garments R
1A i el B370
Jochénan Holds: theat ‘any’ one “9f" Fhess Willauffide % ipyg's
Y |

Gemars' goes ton't¢' describe ‘"insanity "If a man is sometimes:

g ofe

in hid'Sound*’sensés‘and sometimes‘“crazy,”when"he Y& hiE

T L LT P S A Y S IR L TR L P ey i ooy Sy RIS 3 ‘.."‘.".‘J v 1":’ I 1, - b ‘3:’
senses he i's Tegarded ‘48 & “sgné man-in’iall’ particuldrs and

when' hé’ 18“*crazy ‘he 'ist re'garded ‘ds crazy 'ih ‘811 particul"i L

lars, u1581 ¢y opee prelnge Lo rabbilpically allewsd.” %

) BTN S LA

'The ‘Gemard ‘then ‘applied this t0' ‘the case’ of iving eVi-

T R T o I LS T IR 255 MR AT TS P SR SIS USRS o LRI T RIS £
dence: '"NIf ‘& person possessed evridendes ‘dffedting another '

befors he ‘became '1ne‘i'1°g1blet '*"and subsequently ‘bécame -ineli-
}

gible, He':is" disqualifiéd’s “If Yowever ; ‘he posses sed“evn.dence

before he became‘tlnellglble, and“he “subsequently"regalns "his

"t\
TR By

ellglblllty,“h‘ 2ET:) qual:.f:.ed. MRS 1§ ‘tHe general"rule'

Whenever his beginning or 'hisT'g’Téhdf‘ was' under a disqualifica-

tion, he {s'a¥squalifieds * I at his' Peginning ‘or his end,
----- b wil39isa

he''was ‘in sulta'ble c'ond:Ltion, ‘he' T& ' permitted.

a LAl " J M A . . + -
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and Wi L8 stil Blindggh Deaf_mutea_ i3 ealled upoen tio tas-

vLIY. InddiBcussingowhethier bor i nott &l déartiiite chnngiveraon

valid- g_§'~ the“amorainigol intoihis ability: 170’*it;e131:.1f;5r.'_"’i Ttk

i dscidéd that¥since aliite cBhnst testify: orally,#whichis
essary- "¢6hd 11 ont (Supras » REQUIREMENTS)  andvthat: ‘aldéas

persohiicantiot be tested by cross exanifhation,"alsol anses

WYy, §obe ik g e b b At - *

essary condition'(Supra): REQUIREMENTS)ﬂdea.f-mutes are not
eligible to testify. "Howe¥er; R.?Shesheth. is quoted ‘as al-
lowing''a dumb“personttotestify: by:signs" that:alhusband!who?

has®gone beyond+the sea is'dead, so*as t6 permiti the“widow

" ". n
to° remarry! 149 1 Mgt 483 in accordiwithithe 1eniency’~alread3’

discussed” in“this“type of’case’ Wl 5.5 fmesyy seidl e

' fhg+ Gemara“ points out'that»the reason that?deaf=mites
are ‘allowed” to'mewrry and divorce (in“spiteofithe fact’that

they' are not"permitted o' testify) is-only:due*to’ the:fact

142

that in'their case*hartidge” is"rabbinically- allowed: N I

the following: page’” Ri'Eleazar 'expresses’ some: doubts as to

the goundness of'the“mind of the'deaf-mute;“which may have

11!;

had: someteffect on:the*disqualification’from’testifyingy-
but if 80, Such ibnot:expressed.t % In’ fact) -ahothes:
Femara holds ‘that" the® deaf ahd' the/ dumb :':.i;e considered to
be' inpossbssion of their: faculties o all purposekint ¥

[ TR S .y s I 4 - T . - . | ISR, | B L R Py paerr Cyen,,
3TN '.|"r ‘1':'.1; pooadiy o m WL 6‘.1 ‘-1 The. Bl‘ihd S T ‘{”‘ 1 '....:.f'.iii LI R

.‘,\t

. " The general rule“laid down®in'the:Gemars: that a'dis-":
qualification’ at' either”the:beginning or’the"end-disquali="
fies ‘one ‘from’ testifying 139, ié ”éxcepted to’in the*case of "

the blind’ man' who: observed the matter ' beforé’ he'betame blind

T

Tt ey

T T
Tah T TR
. ;i

P

el

PRI b
FTe ATo

LN

T I T S T
et S .

L

o

; e
e T e R e L L e e

S o m t m D e A e Lo S b

L

T

T e A

TR F o ceF T

T

e e T
s T T T

Ll T

_.l:l.al-'ﬁ/

i 3-".'.-7.';:"@.:‘.'_’
A

-
e e e
ST T



and . who.is still blind‘at ;the ;time ;he.is ,.cai!:led,qu

‘J.Ll N RS *y 5 .Jl- [V I = e T

n E Ao z_t?..é?‘"

ESEN

tii:;y. Samuel__feeZ_Ls that it is possible for a blind ‘person.

R

to gauge. the,bounda_z:ies Of & 8, iece of land, ,,but 31101? aic:’I:oak

as.so, manx,qcloaks are. “.a]::Lke.,, ;Shesheth says: . even.a, cloak

[V :11..,01‘__.. et [ i ror i A u-J.u

as, hetcan -gauge .the measurements of.. J.ts ;length . and. breadth

AT O YR I Y ik i o Aot e ogr sleigec H oI

but not ,a barof metal. . .R. Papa, says even.s ban,of metal ;

SV Cidvd e r 23 R wored 1 § YR

for 1t is possilg}\e‘_for him: to gauge its we:.ght .1?5; tne e i
nows nle s aoilessus 110 b ITADSET, F8S808.016 ot join with hiim?
/The Mishna lists as,transgressors who gre rineligible to

testify the .following: ','Dice..play._ers,. ;usurers, .pigeon fly-

ers,,w_trafi‘:l.ckers in seventh year, p::'oduce.."ill_t(sL . cthe;Mishna . .

goes on. to expla:m the lagt category: . 'R. ..oimeon sa:Ld..-,Be-

TR (EX] Al

foretime, ,they used to,.cell them gatherers of .seventh year ;.

produce (that 1s,, prod_kg.cel_\of the sabbatlcal Yyear, which is.,..

O..-— [

blbllcally,,_prohlblted.,) but, after, oppressors (bex farmers)

ded f

grew many.,. .they changed ,this and- called Jthem . traffickers..,

vt ;, A rt‘\

. Judah said: This vapplies'.t,onlx., if -;they.__,hav._e. 1o (ot‘l‘l‘er Taiyer,

WA o o .y

quallfied"llfz ,,1The ,Mishna,, after l:LstJ._ng tne categor:l.es,

N ] -4
goes on tcils:ay b Anx ev1denqe & “foxgaa'n ‘-ls' lnellﬂglb]aesth

. . . 148
bring, :these jare;not:.eligible Lo bring.i:: . The gemara to...

this mishna.asks .the  question: .ﬁr_."I Anfer. from this that any

b\l s nl\ﬂ.?m

testlmony wh:Lch a woman is, ,gual::.f:.ed to oring, . thex,are

Ve Ul " 2 ke X7
- a.—-t-.n.- e

too?149 AR Ashi answered. JTh:Ls 18 equal to saylng that ;one,

{‘i" Y II:,f ....-.l..”.:.‘.'.“: o
who, is. rabblnlcally\ a,ccounted a robber :Ls quallfled Lo, .give,.

the, .same, .evidence as. ra}woman. '15 O iThus we, see that the con-

verse is not true, and thaththcz‘se V{}%LOHI the :ra_bbl(sL palve deem-'«f
Rl A ! ai. - L 2 VAT o 1olRen %L

- .o.—-n-r--ﬂ_q
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edttransgressorssére%disqugliﬂiedofromntestifyinghinhal}emat-.
terseifare (nbubhility). Yueveln do thsy difver? I he (Lhe
ﬁiseﬁotyonlyaiqﬁtheﬂcounthprohibited~fromereceivingﬁteé-
timony :from transgressors; ,butralsoywitnesses:who::know:that
theootherdwitnessswithlwhomithey erespaired:ishaitransgressor,
arewenjoinedmrromfpairingswithesucheawoneato'combinegtégpi-
mony;:yThexGemaraiasks:HuﬂHowlag weihknowrthatawitness who

knOWSmpiSﬁCOIleaguentoebena robbenlshouldjnotnjoin@withghim?
" ]75:1 [T

For:it-isiwritten: :!From:a.falseimatter:ikeep:far.'
In.addition to the.categories:listed.in: the,Mishna, -
supra,+who are transgressors:by:Rabbinical:fiat,'.the Talmud, .

in-a-number:of.placesy indicates! that.those:;who. transgress

AR e T T T AT T T LA L T RS T s Do o ok
i b ieina ol T T e A e e o b i T o i  k a3 A e R o A S
e e ~ - : e L e e T g B e R e e e e e
el el e et e T T A R e T e LS L T e e e et
S, - LTa e oA H G

.M:—:;T‘I‘.f,_’m]‘h—l'\
e I A L I
e A g s e % s e e

Biblicalrnegative:.commandments.are-also-ineligible to testi-

£y.172,;The ) Gemaras takes -up- therdistinction. between thetBib-

licalytransgressor whostransgresses for:the:sake of gainjy::i

and-the one:who transgresses:to:be.provocativel. . In;:the case

of .the formeryi.allndisqualify him..«In thenCase@of,%ﬁé latter,
there:isjapcontroversy:between Abaye:and Raba..:Raba:would:::

nake:hin eligibles rbutiAbayecwould disqualify him:t00.i27;

S TR T R T TR KT e T
R T

et L

- ——

.+ . Returning:bo,theirabbinicaliyrdisqualified transgres-.

.

squFlistedginﬁmhepMishna;Wguppa;HWeﬁfind‘theﬁGemaragdiscus-

,,,,,

e

U
sing them::. "What does:a:dice:.player:do? :RammipbaryHema.; di

said: :Becauseiit:isran asmekta (a fortuitousiagreement;: . i

o
iaeg;gamblingbnandgasmakta:ig,notalegallywbgndingu(andhﬁhere- ﬁ?

fore: takingtthepwinnings:is. tantamount: toj illegal;possession. )

category: of:agmakta) (which he considers toibe:something else) L

#
!
R;gSheshethtSaidsn?Suchpcagesmwpo;dpﬂnottcomegunderﬁpheu 4
1
!
')
52 il
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ok

PR
ﬁ-"

’biiﬁ*?'tlfe*. f"e'é’iﬁ‘t_in 13 that they ‘are not concerned- with the ‘gener-
al welfare(8tability):: Wherein:'do whey differ? I the “(the
aifceplayer)acquired: ancthiertradel'riWe 1earrediiin thest :
Wishne' s Ry Judah-isaid: * A [ If they Have other dears: 6. -
1ivelilood; ‘they ave-eligible ¢ Tits Hroves: that thie Tuling
‘of ‘the“Mishnei“is ‘for the ‘sake ‘of 'hie welfdre’ op Hunibnity i
which' Fefiutes' Rami' bar Hama, wd54:amig “Fhe “Taliiud 'showsius’
theé{iiportarit ‘rationale for disqualification ‘of tHe: trans=
gressors listed in ‘the Mishna, * If théy db 'Hot ‘have'ithe wel-
‘fare”of *humanity at heart: in'the pursuarnde '6f-'their life’s
Work,: they are not-deemed responsible enough to bear witness.
The giving ofsvidence was Biplitly deemed by ithe Fabbisias
‘g funcdtion ‘affectdd with the Public Hnteresty tors nmi pu-
"1Not only was ‘@’lenderon ‘interest:disqualified, but e
borrower as'wellyi® Reba’changes’ the'vocalization ‘of-'the’ word
' Laweli“to' make ‘it read: "loan" instead of MlendsT™ thus dis<

o

‘qualifying ‘either party to'the ‘illegal” ‘tpanisaetionyioo o
found AN @isputeidevelops 'in <thé: Gemara asi to whether a pigeon
flyer'is ‘a’rader: of pigecns’ or:one who''decoystpigsons: away
from “theirowners. © The Amora/'who feels ‘that it means a de-
A
‘coyer: ‘dlains that: ipigeon ‘F1lying ‘i in’ the''same category as
dice ‘playingyiand therefore: the’ Mishns: must medn ‘something: -+~
else, die. )y ‘o decoyer."However' he isi‘answered ‘by' thei‘cons:
tention ‘that i pigeon racitig, one must Wely onboth-the: »!u
ability "of the! pigeons as well ‘as the' ability: of ‘the ‘trainer
‘(whereds with ‘dicey” barring ‘tempering’ with the''cubes), ‘mo'

......
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I‘a'cen'u:i."s?meant;;:::,!‘é%‘aj;mad ivellaible et the Betul Din. - Lobe
fruxTher«Gemaras findsnin non~Mishnaitcitannaitic:'sources;ads
ditions :to the:list ‘in :the.Mishna, ;supra.: :"A: Tanna ;m.taiz‘ghq-:
(To: thoset enumerated~iin’ the: Mishna): were: added; robbers:andi
thoseswhoticompel &:;sale;,:. fB'lltl ane.a.mo.t.;zmfbb‘ers-;-.a(:dlisqualiﬁied;b;
by:Biblical (Lawii(on :thesbasis; of: ! Put: notithyi hand: with: the
- wickedxto' ﬁ:éQ an‘unrighteous: witness?) ]E?;Zl‘;;;'-ltu'was; ;nq‘c'essq;:-.yam
in"respect:ofi.onerwhonappropriates :the; finds.of! a;:deaf~mute,
an-imbecile::or ‘@ minor.:i:(Such a one would not necessarily
be congidered::Biblically -arobber,i but: the: Rabbis .deemed: him

such .1)"15 8(;

Cad hew, wh o venaiorpieg bt Uty dooonol now
arri Fﬁrthen:-:gddi’cion‘s) arelisted:: i "A: Tanna taught:: They:-

furtheri ':“a:hde’d'. o2 the - list: herdsmen - tax ¢ ol'l-e ctors: and: pub-

1icanss ":::But:the:'gemara: goes: on to: *quali‘i'j; ‘making inelig-:

ible.only. 'shepherds: in'Palestine,: because they;let their

sheep, graze :on:ithe "lands: of :other: Jews, not @ablfe ®o: tether __.-

tl;e_';q;g;;;_;-_!,l}aic collectors. are:made: ineligible only::if; theyirare::
foundrto:make.exhorbitant. ‘.cdiife;ét ions, 158

The: Gemara: also..records ¢he: case of ‘certain: grave::dig=-
gers who ‘buried’ .a ‘¢orpse’on. the first .day of :Shmini.c:ri 5t
Atzereth, =i They were: disqualified by: R. .'Papai-.';l:?g:;r thed i nw

cnan Avrequirement? pertaining: to arabbinica‘-lly}. ordained'trans-

gressors, ‘ise.y:those! enumerated- in: the::Mishna -and:added :sinac- -

the :Gemaray supra,::is ithat: they :must.be proclaimed :ineligible

at the;:Beth:Din.:: In:one. casey-where:a .certain deed- of..gift

waswitnessed by two::robbers, and-attempt- was-made :to declare

the.. deed: validion <the::grounds .that- the..robbers .in:question: :

3“*7“
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hagﬂnotmbeensprOclaimbdwineligible-atdtﬁetggggaginmseRéba
frustratedsthissattemptiby-saying;nGrantedethat. proclas?
.mationaisapequirednin'theucase0ofhpersonsu§eclanedwbnlyiby
theyRabbiBeaserobbérstchosewWhohfonce‘aWsalemiorith¢sgrﬁho
appropriate;the findingsrofsardeaf-mute,wimbecileoremihor);
mustithoseldefinedtas suchrby»Biblicalilaw alsozbeupros, urn:d
claimed!ﬂlggﬁdThusoweoseecthgt.itewaScOnlyanecessarystO‘%%%-
claimyRabbinicétransgressors1ubut that Biblicalptransgfessa
ors.wereripsoafacto:ineligibles :: « woilative {inlwm.) in
:uswoAlsomdisqualifiedﬁfromxtestifyingranenthoseiwholare;hﬁ
igno:antaoﬁutheulem;.ongthecreasoningsthatttheymdoynOtnknoww
whatﬁiéﬁastransgression,,andﬁthereforerareﬁlikglyttottrans-
gress:%G%aaThaaGemarawstates:33Hehwho is.versedin:Bibley:
Mishna:and;secular:pursuits-willrnot easily sin. ...He who
lacksﬁthese;,sayst;eJochanangsis unfit tontestif 45%63 SRR
Also,Jﬁéurongbbishtaught;p?Six thingsiwere-saidrofrtheiamei
ha'aretzi::.+sWeido.noticommit:testimony:to them; ~we:do:znot

. , 165. . ., ’ . e
accept testimony:fromithem. ?.':-.-'-:_‘:'-_3 foand Brareforss dioandiifiad)

" . ”

.. »+The~Rabbis would not:acceptithe:testimony:..ofvarman i
against:higself;gtheneffectlgf which would be'to  incriminate
him; :to:make him:aitransgressor.. Thisiisaillustratediin-the

case against,BégﬁBinithusawheretone'of the;witnessescharged

that .Bar:Binithus had:lent money.on:interest:(a-transgression)

in-his:presence, andqthe 'other:witness, in.confirming:thisy. -
said that:he (thedsecondrwieﬁgss)jhadJbeepmthenborrowerﬁrf
Rabqjdisquglified‘BarfBinithuanfnom evep:givingatestimgny,

since ‘he ‘“was-now-‘a Rabbinically ordained‘‘transgressor.) The

,35
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objecfiohhwasoraisedwhﬁwéver*ﬁﬂshtidiaﬂﬂbt*nabalﬁitseisﬂ
rules” Afborrowerconiinterest i unfit?to actuas witness? =
(And heneeuﬁthbﬁcburt?shOﬁld“not'have accepted the testi-
mony 0f¢ theY:secondewitness, *#ho by hisiowh sdmissioni pro=-
claimed himself:a transgréssor’sinééthé was\'a borroweri)
Consequently,“hes (the:Eecond witnesn) isr abtPansgres8ory“and
the:Doraht said; |Dot:notiaceept’ the:wicked as hﬁwitﬁésstﬂlﬁﬁ
But R&baihere.aEted in accordance with another principle of
his. ‘ForiRaba said:"#Every man is a’relative“(infral)- in-*
respectsto-himsé1lf; “and inbman’ can' incriminate hipseir, 102
Thusyatheportioniof thesecond witiess' s testimony ‘that'in-
criminatés Himself;iie:;:the part*where“heé’says that‘He <
himselfuwasftheﬂbérrowér,miststriéken'frbm the récord; and

1 - *
AEART NS It FaATT g
IR ERLTE S A AR T A FR PR )

the-other part-istallowed:'tovstand.'w: =4 ¢

i -Howevery Ry Joseph ' téachés:' '"If-a'man Says’that'X com="

mitted Sodomy-with'him®against<his'willy -hewith anothert: .
witness'can''conbine. ~If however””he ‘admits thati'he: acceded
to:theract ,*héris a wickedian(and' théreforetdisualified)

since the:Torah says,“'PutCnot thy haﬁa?withﬂthéfwiakéd-to

1. 164,

be an! unrlghteous*w1tness l”Raba said'~ "Every min is®

considered a'telative to: hlmself;*and no one can 1ncr1mi-

nate Himselfit=CRuiPhuscwe'8eéé that:R:*Joseph does not ddd

the-twiéﬁ;usédiby-Raﬁaiﬁhahstrikes ottt the “gélfoineriminia=
toryipart “of theiwitneSB‘s?statementﬁbﬁtﬁrétéiﬁs the ‘dccusa-

- }”\ui
tiontagainst:the !{defendanty 166 yrive Josephf on*the othep®-

hand ; acceptsithe! self-lncrlmlnatory statement for the pur-
pose of completely disqualifying the witness.

36

AT e To s i e S ki i ot rriap i ol L
i v : R . g P el d - o F At e T
A e € — O T e L ~ o : - e

£ L0 0o s e e ot - e =) P SV oA aryteed]
* ""'ﬂ';-“,'_"m'ﬂ"_’:ﬂ B T T e e e s T ST LT

L

WRA
Pl O

T, i - Byt i Ly e L
o Y = : " s
R T T B A S g P T P ¥, £ i At 1 e A A T KTl et AT P T



Furthermore, a''wiférisitréatéd-as one's self in the
matter!of self-lncrlminatlon i fdowthat lone¥spouse*éannot tés-

tifY“agalnstuthe Other.lggﬁ LauEhy s He el g

G oin bhe mare
»The«Gemnara¥goésion, tormakeéledr that thelsdelfiincrim-

‘4.

ination:rule . doeswnot \extend 'to ‘amantBSpropertys -’ Thus, in
a casélwhereiaimanctestifiesswith-another*that Xcéommitted: vy
sodonywithehisi(the withnéssls)vox; both¥the man/and¢thevox-
and!plini-shed .];67 cF, provided howevor, Thot they saceph. 16

" iiPpovision‘istriadé for repentencé andirehabilitationtof™
transgressors,; whereuponithe ineligibility is Femoved.:The
Gensra-asks: -"And'when'dre dice-players consideredito-have
repented?s Whenikthey bieak ip-:their checkersi-and- undergo -a
complete ‘peformation; socmuch'so'that they willtnot iplay! -
eveﬁ§a§3ggpast-time. A usurer is judged to have repented
when he tears up his bills“andlitidergoes so complete a refor-
mationlthat ‘Heswill “hot'leven 1énd ‘(oninteérest) ito a'gentile,
Pigeonstrainérs?’, ', WhenTthey breakiup thelr coopsand un-
dergo:so complete atireformation that ‘they:willinot practice”
-

their:vice 'évén'inTthetwildernéssy, Sabbatical!tradersiiv

cantiot 'be 'pehiabilitated until “another Sabbatical yéar-comes
"168 L ooy

VAl LU

around : and “they:desist=from trading:
' »Phe IMishna - ind fcates “that ‘punishmeiit “can®alsoiremove

the ‘ineligibility. i "Allethey>that:are liableito kérithothy

1fthey havé been!scourged,:areé:ro’longer'liable “tolit}ifor

. e s s s 169
it -i's . written,:'And thy~brotherseem:vile tomthee{vldabwhen
w70 ol Sudun s i

¥ . P . o, T e P
r|!4 1 KPR Sy .,’.'“.' PAM N Ol

he-is'i'scourged, ‘then’ helis thy brother
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sounty g o kinsmunSet/The Self-Abased
Alsogineligible to testify.were. the seli-abased,; The,

vuthebGu L an BRVIRTRT L WA T i T atan
Gemara,.states:; iQur,rabbis taught:. He, who,eats in, the mar-
- - at ik . rr ..u.-. ¥ ti » wl b el

ket:place 18 1ike,a dog,,.and some; 88y .that he,is un.flt to

LERT [ S ) vAA Wi vy 4 Lelaf b 3

ot
G Idd b ,Abin said:, The halacha agrees.'.', _7};{-;&‘

.).u. RETIR A ¥ ) ;fl EA

) VAl Y- Ao ad e i [T T Y Ta .-Ul‘.-

Also.considered self-abased;are those who accept, charlty

fgomSQE;}til 8, and,raccording, to R, , Nachman, »they. are. incom=

IR ST [ Marhl

petant as witnegses, .provided, however,,‘that they - accept it.

Ly t_,_,')..,:;.l (A TAWE .r\ o

publically, .but,not.if they accepf.it in,private, ‘--.-".An@f;even
if, publically,  the,law.is;appliceble only if, when it was.

1~U

possfble for,-them to.obtain 1t,,pr1vate1y, they yet. degraded

[REF R .‘- .

themselyes, by open agceptance, . But where impossible:(pri-

vately),it.is vitally necesgary,(and. they are not disqualis

172
fled) '-'«? s R L N D U E R TR Cloaem D

1 RN YIS S T A4 S SN S S TR S PR

7 ?90. 1Kin

- N VR -
2 of Lhe A0 Da sl

. The Mishna lists these kin, \vho are not qual:Li‘:Led to be

witnegges:.-~ Father,ibrother, father Sy .brother, Lmother s

FED ahn Wb [ R S B

bro‘gher,,sn.ster,.s husband,,father S, s:l.ster,,s husband,,.mgther S

PRI |

sister's;hugband, ,mother},s husband, ,fatherzin-law lor[.wife .Sy,

P Ly
.J “;\‘ b 3 Rea ol -mad M Sage "N R ] e

s:l.ster '8 jhusband, -together with,. their sons.and, the:l.r sons=; .,

......

in-law; also the litlgant 8;8%ep . son only.. (but .not the step

son's-offspring. ) R, Jose; said: .. Such was.the mishna,of..

T vk \"

R, . Akibay:, Jbut the first, mighna included, also, the. lltlgang 1.8

uncle, £irst cousin, and all that are qualified to Dbe his,..

AT

he:Lrs., Moreoveruall ,that ;were, klnsmen,,at the .time; but kin

Leyd

§h§t?_1_1:§ggjgggqed/to be kin become qualified. . R. Judah says:

If a man!s.daughter;died.and;left;children, her;husband still

28

L ]

e AL

L o AL i. . = oy
o o A S b vt
BT AT A R e LR e

Ty S

e S e i

o, P A o S ot LT T

LI T e T

A e

ARty

o

T
Tt L

LEIrs

T SR

e LD St g MR b >
T Wy T AT A P T LA et ,..:,,,\:_{

ey
v

ey e e T T I e IR A T
e T g I S T R i el Y

e —— = y
- sl O R T

e
2F bt Ay P i

s
i My
=

>

R T ALY

e

g

et
i

P Sr RS

I R e

P Al aw

R A e Y kS e S Ll Sk

FTE
e
- o




cbunts”ﬁﬁca:kinhman;ﬂ%ZQ logret abont -condevnation, - Whanoa
¢ wrTheaGemdraccomments: "'i‘BWhe'né'e rigsthig«lawrderived? hFromt
what cour 'rabbis. taight: LThe (fathérsishallsnotrbecputrtoin
death:for{thenéhildirén;,norithe :¢hildrenuforathé fathers;
each man-shallibelputitobdeath foruhiswownssinitift What'd
doestthisitteach?¥hIscitithatefathersiishallinotvbé executed |
forisinsccomitted by théin sehildrencandrvide iversa? . Butnis
itynotnalreadycexplicitlynstatéd v Everyrmanishall: be ..’i.puﬁ to
deathmfég‘:{?‘his own sin? Hence, Fthe;y-shall-not be put to
death'imust mean~that fathers:shall not bes¢putito:ideathron:
the testimdnyrofhtheirigonsliand!similarlyy thétsons::shallinot
be putitordeath onithe ﬁéstimoﬁy 'c:f'1:hei-‘r'f,-'f-a’cher.'.=z'."-!!_A;E.'r?l5 Le oy
>+ The~Gemarargoestonvtoiexpldin herméneutical lzjk,te:the trests
of “thevexclusionsvinctherMishna. t:Cousinssare texcluéedfi-'sbéﬁ
causeiof ,thevuse bfi.theapluréi';;:;;soﬁs'! in the Biblical:stext;
btherwiée“Esoﬁﬂﬁﬁouidﬂhavewsufficed?%26%tWﬂﬂﬁh'iﬁ SRR LT
-'-Lf':?‘=t*-Re‘lé%i@es are -shown to be ;Lneligible even when they are
testifyingnin the:casefofa third unrelated:person-because
one i of “the witnessés mightibe'declared - a zomemi(plotting wit-
ness;-iinfra:) onrtheé!basis-of-the false-testimony.of his:kin,
with:whom hiséi'owii“:félséﬁ%estimony is com‘r:ained.l-?6

But all:-this, notes!the Gemara,crefers to:paternal kin-
ship: “1"Whence do weknow!of maternal®relations?!: S cripture!
says-'.-t.!fa'chéré%;;ft%%e. Since (the repetition) is unnecessary
in respectitoupaternalnrelations, we:may 'refériit tocmaters

ndlﬁrelations%ﬁ%7§x g okrosomn Lo Ehe daarn 2T oet Laaie D

.. Another.problem disposed of.by;the- Gemara.is stated,

39




2la oL

doiwé know ot -doquittal 2l Beripturedstates ‘theydshallebedput

tovdeath? "twice. thginge {the. (repetition)eiglannecessarytiin

respect OFCcondemhatiohy fréter 1tPhocdcquittal, #lOout or)

« inddyetianother«problem: 7inAgainswe: have  learntiin This
capital camwesi” Whencelis:the;same knownlindeivil suits?ile
Soripture-says; 'Yetshall havshonecmahnérvofilawy!t/! maanki
1ngtthat tthevlaw mustibe  adninistersdlsinilarlybin alles.
epgesi n?8 v ourei, tw sepilind swesee)? Then Shey (Bhs inel-
1Y Phe ' Gemara®gives' theireasoningdfof *&%-‘2gt-ing. a 'woman &8s
her husband~in*theéfmatter:ofinot testifyinguc"RivHundisaigich
iniR}: Nachiien'si name : "Whenée do webkhowtthat+ aiwonansis?as
herihiisband 2" #From: the« vérse, it The ‘nakedhessof thyifather's
brothés théu 8haltt not i incover;:Ehousshalt hotsapproachs tor
hig wife:shewis thide aunty!l??nsBut.isshésnot!adbualily:-
thy unhéle!siwife?:iHehce'welinfer:thatia womaniislias her
hﬁsyjdnd(;:‘n;!:gge sr oper onidoxoss (the evidense is allowed Lo
e Buttﬁe fathers of the bride and the bridegrodm mnay -
testify for! oriagainst’ edchsotheriutheirirelationship; ig:r
deemad® as® "hotmorei than’ that of-a2lidvto:avbarrel;!. -This:

P I S 181"4"“:' e L T T R . .._‘,”.,.‘_,; o ey
aécording b0 R.eHisdas o~ - e 18 Sherelore deemed do dnye

; npherquestion- of whether or not one may testify for his
betrothed wife isi@uswered:in.theinegative, on the ground of
mental -a.fﬁnity;l,@}:;- s dcbesesh 't;-i.-.:.- Ao ol e anEe,
it Ui Thes Mishna applies! the:rule:of-ineligibility!where: one
of two'witnesses:is askinsmen-to: thé' case: where therejare:
ghreeswhose eVideficenhasibeens combined. 27w The éiti‘z&tiozf: s

-
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contemplated here is,one wherethe.evidence;:has .already,been

Pod in

admitted,end the kinship has subsequently-been discovered.

The evidenceyis then.voided.in toto.; The Mishna.goes:onsyiong

" : A
"Whence(do,we learn that this,applies,evenyto,one out;0f) .

"0 S Lebowm i ha i

a hundred? .Scripture.says,!Witnesses!,, R, Jose,gaid: This

applies;only iin;capital cases;.but.in nonmcapital cases. the.

evidence.can be sustained by:the remaining witnesses.. Rabbi

L AP

says:..It-@pplies alike in non-capital and. capital ca‘se.s. B

When. (does.it.apply.in;capital.cases)? ;When-they.(the.inel-

L] L] L] L4 L ] - - 182
igible witnesses). joined.in the warning.U.iy - .1 1 i

-

«..~= ThepGemara explains:further.the.procedure;used when such

i e
LIS Y 3
| o

a difficulty .arises:. . "How,do;we:put ;it;t0.the witnesses?;
Said,Raba: ,.(Wesask.them) whether, they had.come as mere.on-
lookersy ‘or to give evidence. If they say to give evidence,
and one;is found to;be. a near;kinsman, or c.@i.%‘eql,%%l'i.?.iﬁ?.@'.»-.:I?‘%;Z‘:,'
son the.entire,evidence,is.disqualified, bub.if.they;say
they had .come asrmere, onlookers:(the evidence.is allowed to
stand)."],@s‘h sve ol Auptost Teobadring Lo osade goerilonen
.- 1.None .of .the law of kinship.applies.to proselytes infor
R..Jose isyguoted.as saying:;:'One who-becomes.a.proselyte .,

is as a.child .new-born. ‘:'nl;.slffx- He.is therefore deemed.as hav-

2 L 4 n . .. . . o
ing . no "pelatives,” o oo riaer o boooserin s g0 ST

0. .Interested :Rarties .- ¢.oynny o tho

. WL W st e
S IO S AN N A R cAl st e

.+ y A party.who hds an interest in the outcome of the case,

......

or a;financialinterest in the disputed res, is.ineligible

to -testify.» The Talmud quotes R. Meir:.as ,s8ying: :"One who

41
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is¢: é&specﬁéd%Withalré?gafd Iosa mattérnmaytheitherngjudgelnoriso

offerstestimonypiniconnéetion’ therewmth#i% 5 shor, -and he

#hﬂféThénMiBhnaadisqualifies a friend or an*enemy‘i"Bj-friend

is- meantjgroomsman,bandmby ‘enemyaanysthaththrough -enmitys has_
notuspokenvwithchim”fbfchhreébdéyg;Eitngevéf;fevegtin_theV
Misﬁﬁatitsélfé?thefe5ih*éorelhkatipn20£;thisiexcluSion@vfoi:
"TheyhrepliedsadTIsraélites shouldenotebéesuspectedhforasuch
a\c&m&‘.e""l86 '. ini;em'maé;r-)d; witnesces, Wowsver, 1F the pant
‘.. pThel:Gemaraiéommentsion:y 'Bynfrienduis ‘meant ‘groomsman. '
PHow'longaGis hearégardedonasisuch?) 74 *R.JAbbawsaid*invthe ik,
hame-ofechJepemiahsinithesnameigg1RabzarThe-whoieesevenedays
of sthetmarriaged feasts: »ThéuRabbistgaidsohsRabalstauthority:
After the very first day, he is not~regarded as Such any .
longer;" 1§7 5CAre susphaoh whoen they offer Yestimeny on boe
Bﬁt@ualthoughwhereﬁsinythistbxtpemeucaséaofiexclusiOnd
the' Rabbisrrelexeds thehrequirementy:theyiwerenwatchful inck
otherimattersnd Partners*arehallowedctottestifymfor.oﬂe an=:
otherionly>where thetipartnetr.testifying:hasimade pﬁwritten'
declarationtstatinguforuinstanuewﬁi have no claim on' this "
fiel kﬂ:(themsubject of the- litigatlonD.m,Furthermore,951nce
there:is al.question asrtoythe ‘legalily:binding. character: oft -
-suchmazdeciaratioh;;theuGémara'goesnonitowréquirejavformaina
transféfy%} any title from the testifying partner to the
litiganti p'artnei-;;a}8§r; She Cotlowing oaco of vebdery and male:
VIoainsAnbénant ‘i‘a;r;nera g -allowednto .te'stiafyz:asi totthe, title
of:-his ian&iordionlybifbthére‘isthn,produce'onhtheadapd.nnﬁ

189

Butwifwthere ig:produce;,: he, is: ineligible. {f dfrthere:is:;
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3 e ’--‘\-1,1':.11...;. \‘\-\;-‘ [P [ VPSR SR e AW "t mYewy ey . "’-'l.:.. .‘_-...rl :...q.l.g. 4 .
produce and“the “landlordlogé€sFthéV1dnd §- tHé téndnt<would‘also

Qi dn g P g l".|""'1 -y AL I T T P S o -y [ . s s BT ".‘.‘
Iosé Sincé™the ‘produce iy theCrmilt GPSHi§ Yabos [ vand tHer. )

éﬁﬁfQEIinﬁﬂtéhﬁafkéﬁ'ﬁ&lﬁgghtel,.whereta'similarraariesfaf

mkrcwsrﬁflafny?rfr&tﬁa,méﬁleoﬁa-aﬂd»ééibﬁﬂaﬁufﬁéyﬁﬁifaa»alﬂim
housé ®(the title “to“¥hishtigSbetnglirtigatedy £rémy the ldelhs
féndant Jand lived *in.itbror thres ysarsy 1£ it issfotndrthat

I L T P B S v C YU v U S PR U N A IR S §
they ‘Have“alréady pafd the rentttdcthe ‘déferiddnt  they apélore
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condidered asfintérested *Witnedsésy v However, if tHe irent
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has not'béén“paidyand the withessitendnts comelwithiithey i«
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rent "payment ) “Inquiting ‘to whom "of “theé “litigant&<to giverit,
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they‘are“dccepted ‘as witnesses, *Gléarly,winktheflatterjhs
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R

T e ’-lmr..,-. h i b ™ '\‘i;‘ ’l\ o I-.'_-,1’ LS N ey . " a . 3o e et oy PR v - -
half5fthe ' borrowersy Howevel, the presumption~is rebutted

if the borfower“Has other land “to?whidh the'siirétycan’lodks
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'y EEY

should“theland“in ‘Guestion beé 108t 0% they claimatit: “The

N PN T g TR YTy W P VIR ot -'--'-ln N xn:--“ o~ 1 . 3* _"I"'-"\ ’0‘1-~ vego pT 3 el emg e
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Worosipharpaimudliéxtends i the Yprohibition against sureties to
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the nesar kin of the surety oh“the'reasoning "...if the debt-

or weré unavailablei would¥not thehereditor comeCdown onsthe

RATE) “ .

éﬁfétf?ﬁl95’“ T Gemars sbobes:  YAccording b your owil
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Ciii Faeiuded 8180 istthe?following case’ 6LV robbery=-andtsale:
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'it;wirlmbpaeQSiér:forthimctoﬁreéovereitg@sinceaz dbesenbts~
have abflrmntitle"Phavingqpurchasedwfromva 'wrorigfulhitakeri)s
However;: inﬁthe(case1oﬂwchattel ‘whereéiavsimilarvserieshof
circumstancesopnevalls,asalefby thenrobb;rwcutsLoffwany claim
byﬂtheuorlglnalaowner,Lanthe iscallowedtto: testlfy.ﬂﬂIflthe"
robbertdoescnothsell,etheqoriginar ownernstril has -8n ;inter=
est in. the -chattel and is thus barred from- testlfylng. (Here
we are dealing w1thﬂthe-caseuof=arobberawhO'haSndied;);94
The difference between the cases of realty and personalty is
due to creditors‘-rights.l95 It follows as stated:. "Our-
Rabbis taught: If a man sells to another a house:'or :a field,
he is not allowed to testify to the. latter's title tOfit;be-
cause hé is responsible to him for :i.t."194 However, if the
seller has otherapropertytowhich:thegcreditors can¥satis-
factorily look, he may testify for the purchaser.196

If a man lé&ves~property to a town in-his‘ﬁill,iandﬁﬁhe
will is contested, the case must be tried by judges from an-
other town and none of the townsfolk of the beneficiary
town can"testifj as it is a public matter affecting the in-
terest of all the inhabitants.l2?

11, Heathens
The Talmud .clearly makes heathens -ineligible, as.a gen-

198

eral rule.’ The Gemara states: "According. to ybur'own

statement you are an idolater and no idolater is eligible to
tender evidencé."199 Elseqhere we find "In all cases, if he

was‘a-heathen“and‘he became a proselyte...he is not believed

(as to what he saw when he was a heathen),"200
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?,.ﬂH_owever, tifyrinithe case: of:ifreeing'ia; womaniwhoseihug-
band has gone tbeyond::the:isea ior:to; war vandidied, a heathen's

statement' that the husband died is believed, -provided that

201

he had no. intention to act jas:a/witness. The Gemara il

lustratess::; "Alas for (the; 1Jew who: Was; With, me.:.. .i‘on ¢sherdied, "

In :that . -casey: rthe wifie, was, a:blowed -«tomz-erllti:t.‘z'.')r.v~202 witnzsses,
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CHAPTERn IE'xeSAFEQUABDS:e . THE HEARSAYo RULE;: CIRCUMSTANTTALN i
' ey e ' ' ; b

Fonney -th,a't:f" eEV‘:IDENGE.{‘AN]‘)"-'\-PRESENCE- OF WITNESSES - . b
Purther, - "They mey suller s woman to I"liwm:; ageain (zoly- i

7 oa bhe: evidence af EoA.mHEARSAYn neho.s Onece o mern stood .
vy tz;.{ﬂheo-gﬂalmud :isi e‘xp;'l—-ieim. injprohibiting: thezadmissioni of 2
hears&YndJeetimony.gb in thet; Mishnaicu admonitiontofs: -witnesges,
therprohibitionristplainiy andi ,,cdm’pl"ét ely ‘laid. down:

| "How did they admonish  the 'witneeses in ;-'capital-’» cases?

B, OTHCUMBPANTING EVIDEKCE

They brought them in and aqunished them- !Perhaps' ye will

The Mizhns claarp 1" auaiss Shoan givounstanbinl seidenes
say what is but supposn.t:l.on ox hearsasr or at secondhand, or,
puadipdasibler PPervhads ye wiil soy whay '15-3 Du OGS L
We heard. it from a man that was trustworthy Perchance ye
SlGe . 239 The Genmra eliaboraboes:
do not know that we shall prove you by ‘examination and in-
5z eali o i’uhn'rp o Hhat s mesnt by suppositlon?  He 3!
quixy. 4203 _ ot |
Lo bhen: }_f-‘_.mpm;l NI ,371 im o rueociee after ohin feallow fs*‘”
In another place, the Mishna prohlbits hearsay in mone- i
abo o rwin, ve purssed fobn osnd Toand Ll osword o haod with ,'
tary cases .algo:’ ‘ b
clood drippiog Oeem iu, wnilst the moederved man wsa writndng \i}i
"How did’ "they prove W:Ltneeees? They,\brought them in Sk
CPombds s owhat ye ooty gre sow opoblinioas T ‘i;J
and admonished them- then they put- them all- forth and kept 5.;[%‘;
Tog vonors coabibiues:  ihitg only I euplisl Saanios Go i
back the chief among them and said to him: ' Say how dost thou Gl |
sp oddgalloy suppositisn, Wt opematy AU dn oclvil osuliuo, Who E‘
know that he .is in-debt .to the other? .If he said: , He said il
& thig? challanges an Amera,  The enswer Is oiven i
to me, I am in debt to hlm, “oT such a one sa:Ld to me that i
©.oAhm,  Por it heg bems Sunghun o R Apa enids LT smony i
he was in debt: to hlm, he -has.said noth:u.ng. He must be able L
LR Bhioree 1"" £ doannl .\:" (R EEH and 0 cowel .";,.-':r foand 1].4 et ';L
to say s In our presenoe he sa:Ld to the ‘other that he owed H
srn #ide, A4 ba eeshote W thnto one Billed Lul® o Huowe il
hlm 200 zuz. . . . - i
BRSNS Sl (::'-:wl A ﬂ"&‘“ ot pasoant t; hIR A G RS T F‘-f’."':\'-"f.’-'-”- ““r §|
However, the Mishna relaxes the hearsay rule consider-
Dy SET GRONT n L*T“‘J'-u.munu..&, widnose by oy {h'u.-i ‘t.,.l.._; i'
ably in the case of prov:Lng the - death of a husband so that 1|
e 1 '. -.-'"* R St T I 'f;l
widafv'o!aﬁﬂrefﬁar"rﬂff “‘"Even if & ‘néit héas woﬁ1en ‘S8y g, "Sucr E|
‘| T ey yr e ;
a’ one i\.{e ,dea 1y that Safrices™t I da’ff ‘sai d o Ew'ieri'fii' he Ei
e .,"‘\
QY

= R oy = et T T
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heardIchildrenssaying ,n Wesarexngoingnhtorbewailsd andszuryt; such

ai Onerjv*th&tc sufficesis ‘:31!.'.2:95 troutled by the lanpgusge of Bhe
1:p] $ Furthery aliThey" mayi: sufd_;'-er' ‘alwoman, tonmarry. againt(soles=
1y onsthe® g%’:idences afforded)- by-'sa_:an_t_f_echo{*.‘*‘m:-'Oncec%e aitz"man -stooduy
on thectoptoft 8ahilly ando calledizout;aSuchi:as onesdsiscdeadun?!
and although whenstheyewentythey:ifoundynonmanythere;  theyra-
suffered his wife to marry again,"2%

PEnginge withoubd hnowing - How? "IOC wur I counibed oud

B. CIRGUMSTANTIAL EVIDENCE"’""

veo gon hotore X oond Y (ebo dadnth know the navurs of ihe
The M:Lshna olearly‘ states that clroumstantlal ev:Ldence
s Cohetb Xoand Y goas and bodr bossinony (bhat- bhey

is 1nadm1ss:Lble. "Perhaps ye w:Lll say what is but supposi-

vy Bhe 2033V bheing couobed oned, This 1o aoeloy withont

tion..." The Gemara elaborates. |

wiowling.  Eoowinp withool gseeing - How? You sdwivted uhat
"Our rabbls taught What is meant by suppOS1t:|.on? He

craboaged ma 100w b Tere ¥ oand Y. fot ¥oont ¥ enss and

says to then: Perhaps ye saw him running after his. fellow

ot Swatimony.t Thie s knowling withound SOe k. ke

into a ruln, ye pursued h1m and found him. sword in. hand with

blood drlpplng from it, whilst the murdered man was wrlthing. .

oy

S T SN DEENUE OF l:.‘..'l\" 3B 207
If this is what ye saw, ye saw nothlng

I’L‘Jl]xo SEek .u.‘.l)h :i"‘j L\,U"‘ ')I] 28 twmi/ RN Jt Pies 1% l’ib |.tli b hies)
The uemara continues: "Thus only in capltal charges do
crepanee do winich Shoey wepodtfys, D UTor 0, Judah esid dn Rab'a
we disallow suppos:Ltlon, but permlt it in civa.l sults. Who
amer Ome mast Aefinitely doeveaet brewrs Yo are @y i inEsse
sald this?" challenges an Amora. The answer is given:

@

: Noyceovar, if e g owiong Ttneanes bebtud n fence pnd eaid
"R Aha. For it has been taught R. Aha said: If among
wonims Yo ewee e #owuaned, and b Pengwered, Les, eud hw
camels there is a lustfﬁ'l one, and a camel is i‘ound k:l.lled

’x. L 0y v'i” Tidme ho aare Sazs adalssion irg Uh :* SURSORGE

by 11:5 s:Lde, it is certaln that this one k:Llled it." How-

GO Y snd Y. and he rveplied, Toewm arvald U oA 80 Leesh

ever, the Gemara does not accept thlS v:Lew, but points’ out
poracl me Bo o So acurb. ond on the following day, oa bl
that even though circumstant:n.al evidence is not spec:Lf:Lcally

- ..‘“

aged ng Ay feow bam, he paiores, 1owan oanly Jentlow hh
prohlbited in monetary cases in the M:Lshnalc warning, never-
AT L,j]l-«?" 1'w i 1.5 .{O\, -]l..n\ y “m ‘h 18 i;:‘ ‘,d(ﬂ e J;\\_} L'L*I\L\..
the less, such evidence 1s not acceptable in monetary 2 e
G0 pran207ament: Mot oply susbd fhe wibnegoos Hoow Tuat they
cases.)‘2 7% ,
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W Iy T R T S L T
IN'Iight of 'thd rile sragainst “Heatsay jand “éircumstan~-

N2

tial é‘%‘ideﬁé’e"’ e Gemara P8 tPoubléd by"the ‘lang",‘*uagenof‘thé‘

AP wy THhe

Biblical “Coiiinania ¥ *C"He bE1AG AWitTie 45§ WHEEHAD Yhe thath "Seen

61 Icibitn 1208 s

&1 v v

“Dc')’eé't"lﬁﬂi"é indt ‘openttReTador 6 & ither Hearsay
or cifcumStantialtévidénse by 'the W6 of thelwWonds "o¥ckndwn?"

v repligdse thevGaiilsansesplaitia® “awdy “the Sapparént tcontra-~

dictionts apainst you¥' he opked. 40 was Yhe renly.

-“‘-""Seeing witHout lcnowing -t‘How? g '100 zuz I countedtout
to you'béfore X and-Y* (who ‘didn't ‘Know'the ‘Nature ofithe -
tpansaction) . “. Let ' and“f”come ‘and “bear tedt imony i (that ! they
saw the'nohey belng"counted*‘out) sV iEphigiige seelng"w:Lthout
knowing: " “Knéwifig without seeing:<HoW" "Wou admittedt that
you “died me - 100"i_'z‘_ﬁg'~6efdi‘-e “XUaRd Y ¥ “Let X"arid 5Y @6me"and iy

bear testimony. ' {“This”is! knowing: W:Lthoﬁi':’-"-éeé':i:z'ié.-"-209'1‘-"7’ e

Chelnar the Jebbwo ongo UE oo the cnedllor sovo b dhille
S ehTer faepe C': 'PRESENCE"OF 'WITNESSES b o 12¢ wnn desligop

J{‘

”"'

currance t6' *which"they ‘testif§i O Fort R Juddh sald 1n"Rab's
name: *! 0né must définitely ingtruct” them-wYe are “fiytwitne §s-
es. Mor8over; “ifhhe hid withessas " behind et fencei and-said’
to ﬁii;fl: “iYou ’"-'-lc:n'!i'e‘i ﬁlé ‘f*"a‘.f"“iﬁaiiéh *‘ﬁndf' i}'.ie’f-"‘"é.i.‘i‘s*.véfﬁ*éd'-""- tYes,andvhe:~
addedi Ave“youS ‘willingi tomake’ thls“admissmn ixi the presence
of X and Y, and he replied, I am afraid to do so lest you
compel me to go to court, and on the fpllowing day, on his
demanding it from him, he retorts, I was only jesting with
you - then he is not liasible."zl’0 Thus is added .an addition-

al requirement: Not only must the witnesses know that they

ity
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=ar.e§‘-w'i'd:ﬁes sesibutithel d'ef.éﬁdé'ﬁt ‘mustiknow it too.. -
Furthe‘rmOre o the ‘defendantt'-must‘ give-his .permission to
the use:ofawitnessesiwhomi hebcannot: speoi-i‘.i'cally see, A
man:hid witnessesi: against his~ neighborobehinditheo curtalnsr -
ofrhis b'efdr,:r-:and -gaidotorhim:c! YousoweLinéi af:maneh‘*' ‘h!Yes-";t!
he:ireplied;os Al.tilay‘rallll»presentP swhether awakel.ori asleepf%be
witnesses, againsti you?'.sherasked.oo 'No'"wasvthéireply.; 1%
R+ Kahanahiobserved: : Surelywheuanswered 'No'i(and:so réfus-~.
ed- to; admit~-his-debtcinythe: presence:ofwithésses andidisn~»
not::liables)¥ 21'}« Theoruling was:thesameyin ai'similar!situ-
ationgwheredthe twitnessescwereshidden behindoav grzewestone.‘?ll
--Rabinaisums:up:hy"Weomay:infer from the abovecthat the

dictumyof): .f.'frf.Jv.dz‘ai.h'E 'in.'Rabe'name, viz., One must definitely

instruct them: You are my wz.tnesses, holds good no- matter

!L. ...";.5.1 -“"JI?
whether the debtor says it or the- credltor says it wvhile
Tn AR “-.".- Vit woefnd :Flu: aroE WATthasnes }":" RN 11'! Wi

the débtor keeps sllent. For it 1s only because the debtor

- :’.I 1 r'(t‘ ' :.» . orLE (l b ‘.f'? Y ""(';,1 i D f_\.u Y 1‘_ -
saJ.d 'No'; but had: he kept 'silent, 1t would mdeed have 'been

211‘-’%?1' o oadvil oor o dedutng wit,  Thon o albher wibe

so L Thus, witnesses are- appo:Lnted as such by express )

SR N M R UG B \i t r_l I s *;:f.'.:"x.\. [PREY ’\‘ F=1 !.r ey . \'r": neren s o la
1nd1catlon of e:Lther lender or borrower, and if, _111 the case
L Trave oearn Shes omnbhos Uoowhdenl ohonr huss bYoauifled, boe
where the lender has made the appo:.ntment the borrower fails

L er f RIEEI YW ol E}‘:%-:-_-:',.) weon WAL Uhe e L TPt
to 1ndlcate hlS disapproval of the app01ntment the wa.tness-
R .'.. LJ l,‘ !'v £ i l!“‘ ,“‘“‘ 1 l 11;: ',‘_r,'ﬁ.’ }il,ﬂ,,; 21'2", _:“1_,‘\," r-y Gt
es are cons:.dered acceptable to both part:Les.
SRR RRTCRNY PU A R PR o

rer g ?I;m( L3y L IR !o . }1:3‘ L,-‘ \lx_(-” ¥ ﬁ-‘f’ ,.“‘:‘ t‘[‘#': it

anah hy sescdngy "Witnracoor beocone fubjool w0 ane Duw
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CHAPTER V&t -‘DISQ,UALIFICATIONEOFl“TESTIMOMw tiat same asy i
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cual oaondnes, T othusy o are eondoenned sz false witpeases a.'-ui_'i"'
2% Theelaw: of -disqualificdtion: ofhtest;'zr?ngny:is “the most
unusualt:areadin -tl'i'e'é:'entirehfié 1ldof:theaTalmidictlawrof jevi-
dence.t Thereiarettwo: typesuofi:disqualification “ofytestimony
whichrhasibeenygivenubeforéiithe court.il One..«is known asund

H)l‘-

Hakhashah 1‘swhich" istibe st“translatedb asa'contradiction!. 271t

Fous's s - Ko e v c-«

is-the denial by!onesset.ofiwitiiessestioflthe dep'oslts}tzof- the
preceding: sety counterevidence:or' tﬁ‘ér"'rezj'ect,iom of.-evidence
owing tol counterevidence:; el3, The1other: type:of: d‘-isquail.'if-j‘.-

cation” of! admitted-testimony:ds known:as Hazamah “Mthe refu-

A A wrln eem

false witnesseg, ™S ol SunguaLilied Yoo teaniiving o

[ TR Y PR A A LI WP S Lapew, Do, 44 s Ly e S ey L e . o e .
BERR SN PN UL LR £ I VI PSR A LA SO I S S SN2 3 S BN T LA

A. HAZAMAH

by s, g- ) . - - - ¥
) 11r.2‘;._ 1;; :'_(” ‘“V Ll' T,J...‘:.\ r' " rl e ‘!T ;‘_n\(- : ‘L--r‘ .~_ . e‘!\ -1

Hazamah,athre refutation of witnesses by prov:.ng an
RN 1 ,'I

.
.o - 1 .
TRt 1

Y .,-.'-.r‘i\;-t- Y . - b ohakoa

allbi, operates as follows: Wltnesses testlfy agalnst a

R PRSI S A RVARIS AN} ﬂ'.‘rt:’l"..'.'ii I om ooyt @i otm o nvelnann

L

man in elther a c:LVJ.l or a cr:Lm:Lnal sult. Then other w:.t-

Pootoidy v on o v

(P T {1} a owhnn,

nesses come and testlfy that the first set of witnesses could

The quonndon Linon aciong Vovnd anaguais tioablon
not have ;een the matte;' to Whlch they ﬁave testn.f:kl.ed:' beL—

! v .-_".:'5';1-1"31 il 1.',' S 3 ST T R A AL e ‘;"'\, ‘ ,;\,' RO --.n:';! .r{n:'_
causewwﬁ:fey (the flrst w:Ltnesses) :.vere wn.i;h theml (the Lseoond
o Glevpaal TNientlon s vetrcapectiive, ool Tack ba Lasw
W:Ltnesses) at the ‘I.:.J.me w%l.ekn they {were supposed to have been

Pt Deftro e sdloanal il boavd ey TANLO T A, e
V1eW1ng the matter, | S T
LS IUSETE T LIV L V) . RO I : bob b Teyeal, s 5
‘The Mishne states the ‘oas:Lc theory_ of the law of] !

TS seooh L owlohied an o wt inepu. Helo nolds
Hazama.h by saylng° "Wltnesses become sub;;ect to (the’ law
Tooeov e s diogusme LT ied enldy Do osbe Suhiore sosing
agalnst z{‘om‘em \Evja.tnessesh on‘liy ‘__11‘ .lt;h:ey _begr ii(‘Elklset tw‘lm.l.esrse

RO P B Vit RV EAY L, 5 A LIRS i AR PR L
-about ;themselves. L Thusn: if ;they, .say, Ve testlfy“j{hat A

committed murder,'...and if others answered and said, 'How

[
.*‘J !
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can:ye.testifyusopsforLio li’eﬂ' WERE :WITH:US that :sameday t"si‘iﬁ ?5 |
o 20 i
such-a:placey ' ithey tare: ‘conderined: as'cfalsewitnessésyand "&b G

-

put ;to:death rat :the; mouth iofcthe others!: 15*!\ wer b

n-v-

i 2o The aGemar,a,n_-gi'-ves_‘;n_is:.;;.;the;sBi‘tylié ca‘-l.is:sbasie;,&:t‘or-‘ithewﬂpuﬁ:iiéﬁ-'-"f , i<

rn gl e D1 R b

il Wit P
Fa ‘__t"F,J_-‘:-\-..

beenrefuted: . by.: hazamaf).z':‘.k sMUlla csdidy: iWhereicigd the‘r e found:

an ,-a,;llus:i:on%;é 7in {the-Torah:to ‘the treatment of Zomemim? -

Where?y:Is it notiprescribed, i'Then ishalliiye ‘do:.unto-him:idsv¢

T e e O e i
= 4 e
L gy e

LTI R Sy
Tttt BBl 5 1 0 e vt % g g i Y et g 8 T o Y a2 g
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'

he .purposed. to .do to his: brotherl‘ '"217{:';*4Th1'1's',f;i-:‘;the‘.agerieral'

Tt N

rule :is -that -the pun':i.sh;ment; iof Zomemim :is ‘the :same :as: that

which would have. (been vinflictedion: their victim.=

B e e

LAt T ST

. -Another. .consequence::of:iHazamah is:thati:a:.Zomem ‘in:a = oim -

P P

civil suit:-is-henceforth: rdi*squal'if ied from testifying-in =

Tl

T R e s
DI v 2,

e e

future..cases,’ even one: involving a capital. charge, on the

reasoning: that:he is now: g transgressor: by:'reason’ of ‘hig " 3
ol L] 21 i [] » T } - . - - - [ ) ﬁ::"
evil doing.: 9 This ruling.iis dissented:by R.: Jose who main- £ ’
X ‘;J.?"',

tains. that - one-proved .a:Zomem inwa ‘eivil suit: is competent:: 5

to. testify: (:'Ln;.-_a,ucap:i.-tal’-‘;?case‘axgg?i' Srheo garsblon, op The

-'The; question then: arises::!Is the.disqualification .of

T P AT S ¢

TR T . L PR T L L

T

the Zomem retrospective.-or prospective? : Abaye” rules:that.
the.-disqualifiication: is: ret;iospecé"i;}e";fi.'goi'ng back tortes= ‘i
timony given, before:the . disqualification,:reasoning,:"He was
a wicked, man; from:the; time of:testifying:and: the:.Torah says,
'Do-not accept- theswicked: asia wa_tness.""awa.:l:). ﬁaba holds

that he isrdisqualified. on-ly:; for;:.the:future: fs'ay ing;« "Now:

T S g A M AT B A T AR L S T R T
et : 5 i

A e .
LT S A T SR s ey e S e e e

the .entire:law; ofHazamah: is;anomalous:(sinceiiit involves::. .~

o et et e 0

o I T i P
ddmall.

two Wltnesses agalnst two w:.tjz}esses), why, accept the eyi- .

e at

T e
b v e e
s

aure i

51

I
T

TN e
R s e

ot



denc e.'s of oneragainst another® + mhps,y‘i_t_ scanjonlyatakereffect
from:thettime +thatethis -axiomé‘»].ous- prbcedureiziScl;_emplbyed;!,'5-22
Thishis interestingsand cleversreasoning,:butqwes sha'll.ﬁ‘;éé |
laterqthatythetunderlyingrassumptionchere is' noticompatibley:..
with theibasicitheoryeofihazamahs Thet can}luBii'onh issthatin
Abayeirepresents:the 'Wei‘ghtﬁpfd:duﬂ:horid:y ‘ando jche::jgfore;}-l#;hé
disqualification;is.rétrospective.{he faclt shat the Gensra
-emuHoweyer§:another: gemaray; indicates::that: the -retrospective
view;is: the;mlnorlt;r' r\’rJ.eﬂw.zg.? jQ;Theg;g the allegation:involves
two.acts =:theft:.and;slaughter, nIi‘.»thee-w:Ltnesses;are; found

B

to:bey, zomem:l.mﬂ withnregard:tosthetslaughter; if: the.retro-

ORI A

Spe,Ct1V913Vl§.Wr'h01d§“i':]‘:then they are automatically deemed zomem-

im withhregerd: to}the theft.whichinecessarily precededsthe |

s-laughtér.-»‘-.—-'ﬁBut‘:'-a;.g‘_c‘ontraryfrulvingnisf' made.vares i Hreodue

i ndnstheycasenof zomemim against.a:daughterh of ahprlest
and her:ﬂ allegeds paramour; ! thenquestion,arises: 1 Which,retals:
iatory! punishment-is; inflicted:on:the zomem-im:;",the burning:-

which; would; -h&:Yei; beenzthe. 10..1:3)‘361' the:daughter,:;or;the ¢

strangling which.would havemcoefallen the pzatrasumm_r"’2(%,L nAn-

other:mishna;, answers; that.. in.such case;of.doubt, mgez_mp_re

B vt b

stringent: punishment:.is: applied,?, ? but; the, Gemara,rules as

follows:i: “Il‘he. Torah;.sayeth: i, .To-have:done -unto his.;:iuing

o o ¢ e &

brother.\ ... It,teaches: ! Lo, h:Ls brother Jbut, not;ito his;sis-y;

ter.! »Thus,r . strangulation,is the pun:.shment.eggﬁn St

S S o rrd

PR e

The Talmud reports four observatlons that were made

gbout;zomemim: - MThey.are:not:stigmatized; they are: not. bans,;

P e ]

1shed,m they; are not made:to:payi ransom;, they:are; not; sold. as
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slavesi!' R4 THey ate nott made torhayl rensotbecdiEe’ ransdm

ig*hella to'be Btoneient and ‘these’ £ellbws Shardl Wi no Hebd:
of bt 1 (THe” a&:’ig'ﬁ;ﬁéﬁt"i‘ih‘voi’v'éa* Hate Wb bhe’ quEstibh: oF
whether Lpayment for:injury by" ‘one ghlox L:Ls ot be deemed: pecun-
iary: -'“s&'t‘i*Sféd-t’-ibh' oplexpiation” o'fu 'gh-ﬂt . )‘.f.*.".Neve rthele'ss ,d in
regard® to" the'tambunt ‘to! beb paid® assessed ‘according wo-the  t
value“of! the* :ifilij‘ui"é‘d‘i'(i'h‘4' spiteiof the FaSt  that thbiGemarare

L

seeiist 07 prefer thet ransoh theo'fjf,“though citing’ heavy it e
aﬁthoi“i%ﬁr-"éoﬁti‘aj‘% w827 agnt gnlis way, ""the Gemara® Miakes "itFVL "
possible! to" punish’ zomemim in’ &' casé’ like’ this: ' The' reason
that’ gomemifi’ are’in" no’hedd” 6f atonement" is because their’

ox’did” not"- gore..anyone," " Prozed peincipsliy don Terovave

.4 The réason given*for” Thei* hot! ‘being" '501d ‘as*slaves” is"
on the’basi’s of _the" :Lnterpretatlon" of''the’ versein t Exoqus’
""-I*f hethas! nothing; ‘then': he_.shall be 801d ‘forhis” theft" 268
The' gemata’ points’ out: that §ince- "for hik” theft s réduhdant
this® elearly "dipects that he?be s6ld’ fof hist thefti™but not
for his’insidious’ “scheming! w2295 phother Peason Biven- s’
that" since ‘the acciissd ‘had mosey to pay, he would not have
been salaf-*'i"soiiiivhjrﬁ sell 'th'e‘”’._z_‘_cnn_em."‘LHOWev'erJ;-i‘*‘-thls -'-appl‘:L'es*’
only-.,where the™ acclised” actuallyk did- have.,money‘“When*‘he A
didn't' the® gomem' wouldibe” 561ai ¢THis" i 'answersd by raising
the implicatlon ‘that: the“zomen“thought Ke “had“the’ money““ 'I‘he
fingl rile’ist’ TrVeither?has the money;" the gg_p_le_.m?-‘*is“hot”i-’
sold': 229 . ; vin nmotyoa 100G _t ooy, Anageset of el

BEL LY ;Justlfy ‘Hon=banishment of’ Zomemn.m,*‘Resh Takish: points

"1.‘ g

out the- repetlon of the personal pronoun in the verse deal-
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fy, .

ing with® ban shmerﬂ:"r“'" WTE bdé‘ed onl''t ’é'“'[:ext‘“ h1chn reads

P LA T P R

\He' ‘He ! féh’é?l?l‘-‘i‘l“’eé'?"n'htd]'brﬁé' oi‘ th'e' TItieE™ 0 £ Fefuge’ ™ wh'ibhl’i“

-
< T T g Ll P

e

:
i
3
1

asserts tHat e\ W1 o EHE1 1 fliele, 'but“'not the"‘zbﬁé'mim.f'?zg"’

‘)}"gi

) b
1

“.20bher -cases are dealt with. in.the Mishna. "How are -wit-

L L

o AR ST

T e BT g s I TNT

A v~

AT
T

»

nesses’ deal“t withiunder dne™ Vaw agai ‘t__."ﬁ"é"' ey im?. “In ‘ant'a a1

f‘i‘\

léé’éti"b‘rf"bf“ impaired’ priest stock"(b’” s the“"father-pri

‘-"-

had married: aldivorcee® or 'one® who had”undergone: hafl.lt'zah)f”"

et

et % S A DT,

cannot’ m‘ake‘“ him .:(f.the.f. zomem )’ 'of-""'l‘mpaired' prie'st' stock‘, -'but:“?h"é
4 2501
113 b

Zalgee L

must” suffer-the“forty: lashes. Thus we''see’ that: the ‘sub-
g gt et o R R R T T TR S I T L S L S IR WORPE s ,;_ ¢ et -] N
stitute - penalty, where exact retaliation’is” 1mpos_s:.b1e Tor T .

: Cat T P AR AR SR i "“'-j T e BT LSNP by oy G | e F e
ruled~'out” for ‘Some” otheTr' reason; ‘is'lashes,~ which- explains

Cau

4

s vey et T e YO e b D e T g T - e Thealyan AN e d oy o
why ' the*Yaw: of- zomemim“':l.s ‘found" principally in Tractate ™ ™.

o T T e 11,

Makkoths" * So*'in’ the ‘¢asé’of’ ‘ban'ishment’ and sale" as a slave.\‘""

PR Erey

‘'Whete® zomemim have' alleged that ‘s man* divorced: h:1.s W:Lf”1
251

s T i R

and 4id'not pay her Heth Ketubah, <™ "they' establish how' mych

v sa

a man would® be'willing to ' pay ‘(hoWw) for ner ke'ii;'i'fb"éh on the"

: T T R T R TIE t R o P NI ML S T e Ty & b sy ey
chance ‘that 'she-might be widowed or divorced !(‘they made’'such

LR 5 4 [P ol ‘. uw | "'-:" LR g i reo ’ Teg '!:"‘;a "" i ,.'i ey A E . BRI
speculative’ assignments) whereas if' she’ died her husband
252 S el R beino onn Lot

y—

¥

mightinherit it from' her."

L AHother means: for assessing the !rp'e'cuniary punishment of in
M

zomemim ‘1s 'shown’'in' the oase” whers zomemim “testify that'X'
owes his ‘Tellow 1000 zu# with' & condition’ that'he shall’’pay” it
him within thHirty days; whereas" actually it was within ten "' i
years,” they estimate’ how mich” a ‘mefi’ would' be” willing to" pay ek ‘;

Ak Tt

to have ‘17’ his hahls' & 1000 zuz} ‘whith," instead’ of b&ing " ="

X

1 ot

repayable P within ‘thirty days)” shall' be" I‘epayable within - -
0233

e
+

ten’ years M

A N A e S o e g ST S
v

N
| el <
)

S4

S ey

-
et lameiedtn

e



The ,Talmud makes clear that "monetary impositions are
PN TR IOV, T nauiey Lf"‘h z.iy {,'.} pha VeI :Pl.} ;,] e BOER

BT TSP YRS e

shared among the offenders, but lashes are not...they d1v1de
TLe GURE ) L0 AR GDVIOLS Quashion:. "Onnnet the sanceilon

the correspondlngbdamages...but..:each one receives his forty
L SNE ? vaec s tron tne elghth eommondanal s
1234 '
1ashes.‘ 5 I fn -
NIV CIFE UoaT 0ene L8 G witneos aodnot LOF el !.":"v'-,“(‘-"r")" v

.In the accompanyr g, gemara, Abaye explalns the require-

lr i}\

.-‘l_, . J LF}‘ 11{1‘) Yes e . i._:‘;\ " AJ J] w_* u,v] ”(1&5" \,- i n{‘n r-r, L o~

ment that the full forty lashes be admlnlstered each zZomenm

LTy AT ERCCEVED & y"f-n;f Loy p aontravenet giione miw
) - .

by, 8 Eezera shava ;betwoon Dewt,p25:2;3 and Nu, 35:7%.  The

common. term 1s rasha 'the wicked one'. In the first refer-

# y L -
L : persreserdiRS FARYE ST ST ESS 00! "(l 1 ,J.I. me e e :"‘jf} 0 l’]JL

ence, he 1s commanded to be beaten, In the second, he 1s

""" y e 0 Yo, Ao G e Ty .,: PV Ty
commanded to get thethath penalty. ﬁ"Just as the death penal-
v, o N Lol L MR, ARREGEER AN Pl
ty cannot be. effedted 1n1half’measure, so .a flogglng llke-
mooadiu O RS S O ey VLN S L g
w1se oannot be(effected 1n half merure. .35 Raba flnds a,
ToNROE s panondn o an N0 Shaay eviaonas progdnding a

dlfferent ba51s- "We require to fulfil the words, 'Then shall

SETACIIR A TN ALY R DA YER S O S INYR DL IR BRI Tasnod, "

: 1256

ye dogunto, h_.%mﬁs 20, purposed o 49 HREO M ATt B9
thls won}d notjbeidonesgnhdess\eaoh gotrforty, §}§;§P}3~_
due), ", The question is then asked of Raba: \"'rThefn_ Af thaty
be 80, why shgn}dknot the same obtaln:qmth regard1§onmonetary
imposition?”,, (shich they pre alloved to divide). fhe:

answer, he glves 1s that money can be unified into one total,

hi‘l\aall
2
whereas 1ashes cannot be S0 unlfled. 57 _ ,
LRI IS ¥ G NBTCGET B onanp i of Do dgne r“;*,

The scrlptural ba51s for flogglng 1n l;e of retalla—

e £ F Ll’f nnotn ol
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-

tion is set forth in the Gemara. _fWhatxls meant is some al-
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lu51on~1n the Torah for 1nf11ct1ng a flogglng. It is written,

SRS P i A el 4y LS o LW R

'And they shall Justlfy the rlghteous and condemn the w1cked

Y Hn‘-, '.,‘ R “r;“\‘ |l|;\€a\ ““;

and 1t shall be if the W1cked one shall deserve to be beaten,

" A |-nzt ' l,, P o ! LRy _6_1,‘_“; xl':‘ ‘f‘
that the Judge shall cause, hlm to 11$ down and be Peat%n....
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wb bAnvAmora,inothsatisfiedoby Ullaysoreastning;masks whate

. . . . - i e e _ L \ med1. 0
wouldf:seem;to be anzobvioussquestion:es"Gannotothé santtion.

.
e ]

for the:flogging ibeaderivedsfromztheoe ighthxcommandments . -
!Thous shaltanot bears i‘al's‘ea'WitﬁéBSé againsto thyu'&-né ighbor?!-«

Noy~it camnnotpbes; asnthatedspaiprohibitionsapplying: toindets

actionymandnwhéereverla prohibitiont isacontravéned  without ac-

tion; . notflogging. isuinfldcteds 877 suTanothei Tge maras)dthe
generalirule:isulaidedownsincaécords;nthatuméreewordstdo not
bring tﬁe i punishmentiof:floggingewhend utteredsinrdisobedience
to .a negativu-re ‘prohibitions ggg-’z':‘El'séivhere‘;u:?however.;‘ ‘weufind.

a:. statement, by:R.{Eleazar:ascfollows:uc"If witnésSesswereui-

B

-

conpradi'cte_d-ti (not'z*Hazamah.f):tas:‘xpowtheirseﬂ‘ gﬁcef?rgagaﬁding al
charge .:of-_g.fmurd'ex'-r,'fntheyéwoul’dnberzlashe' f."!lzﬂ the ajiiame, ohe
a pecuniarymsuititosrecompensegsthelsagesvhold’ otherwiseiMt
"He::that:make swrecompenseidoes: notusufferifortytlashes:" ‘g&?
The rGemara“explains:di."The @Ra'bbi s!rviewtherehisdincorder
sincerit isswrittendthePe:aécording téshis-nisdeed?ot? but
no‘l::,;;for.'twb\;zmisdeedg;-1'.%%;'{41;}'31*.{?&':;@r.e vhe Proarizale oool 't:i,f:\‘n,:'7":”{?‘i
22 wiThesMishna;shows} through the éxamplezof,the=Zomémimy &
thelegaljeffectaofcacpairiofawitnessess "tAt:thermouthzof
two.witnesses:orithreeqwitnésses~shallchéothat isdtordié %e’
put toideath,! 2{#5L t Ifothemevidence.ican:be:sustainedubyitwo
witnesses;swhy-hasisoripture saidJjthree inipartictilar?:To
comparé:threerto twoy ‘as\athneeﬂmeiy-;:p'rovea’two'r.-fal sey soumay °
twonprove {three «fal se ; rWhence.can«twosprove aihundredrfalse?

'Witnesses* tsaysiScripture.ijR: tSiméondisaid: . Like vtwo {can= .
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not ﬁémﬁﬁt*ﬁakdéath*ﬁhieﬁéﬁﬁath:ar%ﬁﬁfOVédtzbmemim,Gsdhfhree
cantét Vérpiit- totdedth {inYessTall threé aré provedrso‘"gﬁé*
coty Theilaw: ofyHazamah *isTearrieditovthe extreme in thebie

Miéﬁﬁd”ﬁﬁefémitiiéOheld*thﬁtfiI‘Hﬁg1paif £611owediipontan=

othér, “éventup 6 ashundred pairsyiéachlprovingttheipréviois

pair 26mémiﬁ¢tthétaa11lﬁutﬂthé«magﬁmpﬁiﬁnwaﬁlaibelpﬁﬁstou'
deathsn ToCthis.R. Judah dissents,” saying: "This would be

a conépifhéy:&bﬁtfthéﬂfiﬁétﬁpaifiﬁléﬁéiwduidtﬁéepﬁﬁmtovﬁﬂéﬁ
death. P urpnothér: interpretationsor this7mishnacisvthat-
whétﬁiéﬂmbantﬁisﬂthatthuccégéivehwifnéssés cambataaéﬂargéuu.
the aécﬁséd,faﬁd.the-ﬁiﬁﬁeééésaﬁh&hcaméhtblh&s-aéfénééeaﬁal-

lengednthemrin:turnias“plottlnghwitnesses.gﬁa?G

Regardless of
the intérpretation;!theimishna doestgliowlin the extieme: the
operatiocntofvtherlaw of Hazsmahi endanper the Paspicaie po-

iy, N o2 Fha g 1 A IR T - , Ph LTRSS P T R
. wicThe Gémaractakes -up-the'icase 6fythelwomanwhovbrought

witnessesiwhowere ‘discrédited: “she?then broight'iothersiand .

théyiwere discredited:: #She;thensbroughtiavthirdvsetiwho
wéféﬂnotidiébrediﬁéd.ﬁéRéshELakiEhﬁhblds&that%theﬂﬁoﬁén&is

suspectiicButithis would!threaten therPharisaicl p051t10n.2 9

So- Eleagariretorts: r"Assumingtshe ' 8 SuSpeét,latelall Isrdel

to be held as'siispects?.’iThose°who cameklast -happened:to6y

have: knowledgevofbthedquestlonh*anduthe formerthdad not." 220
1 Thehdiffidultiiproblem ot  warning ariseés with hazamah.

It isia basic%requirementﬂof 3the: JeW1shfcr1minal 18w thatie

q&eﬂcésibf'hishac%ﬁﬁribrﬁtb@its'6oﬁmiééion;ﬁﬁ3u\ché'érimﬁﬂ‘

inality 6fstestiffingifalsely is onlyidiscoverédvpostifactol’
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The: Gemara :takes ﬁptls:i:hel :problem:. ::z*.!'rAnduwhat ;.:~lfe sson (foq the.sw
Rabbis.:derfj.nr.éfﬂrom-;,therate'xt Thou:shalt: not :bearifalse: wit-; m

ness tagainstuthy, riab'or;_'f;:-?-: rv 'They: must;eneeda-fut-i-lxzee ;l;t*fé's 'the‘.‘-:s:
statutoryradmonition td;;szo‘meﬁlx_im'..{'as 1 ,mIt is:;onlys-at: thiscd
point;--tthgt .::the‘:iTa-lxﬁud-:i:cre-l_‘avv is similarp to the. Commqn.-Law in -
this . a‘rea'-;-:t;:-.wi_th:.evits_-ewellelmownz':maafimf #'Ignorantid rlegis oiv 12
neminem excusat:" on e 'B.".“.‘.ﬁ shoied injunebiog ‘-\-'.f**“r'-'- toab, :';:'.*.f‘..‘f‘;«.

n ! PRI

. ~--;-.‘..iA.nod:her,z'gef;lla;fa~zdontainse acudisc'uss-:i.on: :on ythe: gamehprob-'
lem:'--*«;t',':Eleazar‘tf-said':ws.-:_thera-zo"”lrii"éqmim pay money"and do not re-
ceive :lashes: because1 they .can't:;be:swarned. : Raba: said ! r)Yadﬁ-_;;
may- :Know.:it from the: follown.ng: r1When: shall" we' warn them"

At first?g.They (will then:say;r We;have; for gqi:;ggg i 3;_-Dur.ing:.;,:: '
the:deed: o:They.iwould withdraw!and not 1give:;any: .evidende
(even 'true: r;evidenc‘e y\which-would :endanger:the -Pharisaicpo=
sition).z f‘ ?At rthe end?: Theyiwould .say ,-What -has:been+hasgiii.:
been (asstestimony icannot :be:withdrawn); JAbaye: demurred:u A
Let us:warn-themi{immediatielylafter theyrhavergiven *their,i
evidencel» Aha b Ika demurred::-Let us: warn_ sthem:at first
and rgesticulate ~to them (after). ::Abaye" ‘saidie L cone were
to .sayuthat zomemim-require afwaa:'nlng (it:would-follow that ).
if ‘werhave not:warned {them:we:wouldnotikill:.them. i:Surely::
it issnecessary.(to:fulfil) ' then:shall;ye.do.untoihimias

he ‘“thought sto do tuntohis . Jbrother! andsthis would.not be.
To this R. Samma brJeremiah said:, But:now,:the-caseof the
gson ‘of vaidivorcee or arhalutzah, . since«this case.is.not in-

cluded:iinutasg *he shad rthought to do! (since:therzomemscannot -

be ‘madethe sontiof a:divorcee) a. .warning:shouldibe rrequired! ?
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v e vr—

gmhgi.;ygi'_sq;sga;ga;:.-, - YYe:ishalli 1have {one:manner: Lo.t tlaw. u252J alﬁ;l;aw
that: :i‘sn{eqiialn for -'-y‘ou ?alﬂ:wr- .(%'And *-si‘nce-r:un ‘most! "case s'—*’&i zomem
«can't ‘be warned,. ‘he’ needn 16 benwarnedﬂhe:ce *e:Lther )Lm?‘ ".'L'his
1last’ seems‘rto settle;theissue: = avzomem mecannotrbelwarned
except 'by: statute v( supra).—; . nos m % h.;i__', qieve, oG ,:‘(c g
Another ‘example of what mlghtnbe* called' Talmudic: oivil .
rights,s in;addition tosithe strict: injunction againstiself=:e
incr,:'Lmi‘angt_-i-‘on; -;(-,sup;-.‘a‘-)i‘ isn =t-hé1'{px'-.oi'tis-iomath‘aﬁa;zdﬂieminﬁ -'imi_st‘{"b‘e ,
rebutted: in’ their: presence.c.Sq"_ﬁz'i BRI ﬂ‘~ Enoaiog g, oub,
Justyas; certain: types of transgressors. must:be: .publ'i ely
prO,qlaimed;sféégtrmu~sta:a;z_o_nmm=>béz;'.-pupl-iq’lsm .ip.rro‘c;_laime.d:,ﬁ-:s-saa For
+ Ther question :of: pecuniary: payment by:zomemim!présents:
a: numbery ofmproblems ione . Of-..Whlch‘ isithes basic:lssue“ofm
whati thesnature .of such aipayment is} sThe, Gemara:brings ai-
baraithaofRabbivAkiba:toishedtlight oni thesissuess MIn the-
name;, ofy: Rizs Akdbaj it ds; stated:? .that, they:do not:pay:on: _the‘i_f

own:.admissjion: % Whatyis:Rss :Akiba!s:reason: (for:thisvexemp=uisii

tion)%x ,He,f;cdnslide_‘z_ﬂ-sy this compensation:asckenasoand kenasgiiis

256

is.not:payable;on: one's.own:admissionsi 7 I« »Thecréasonr-for

thistrulingiisnfoundr »:Lnt: theinaturel'of kehas:v:Kenas is~a fine,

acriminal penalty;ilike "c'drpoieal tpunishments: tWezhave! seen
(supra), that; self~-incriminationsis not: allowedl i Thus:iitis

Ao et

follows thatiif:the L.payment“madeﬂbyrzomemlm +t6 the falsely
accused:is to be:considered kenas, then hé cannot admitvto
hisliability:for: he:would- be! incrn_mlnatlngthmself.v' \‘f’i'iij
,,Oddrcomplicat:l.ons .arise ,in the:case tiof: zomem:.mmho»tes-.

tifycthatta masteriknockedrout-his'slave'sltooth- andtthen
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- bllnded hisi eye. When~gthe1r ev:.dence 1s refuted they a:ce
ordered to pay to the master the value of the slave and the
value of *the eye.?.s‘? The reasonlng ‘behind this is that at
the first. act of: brutallty, the slave s permltted to ygo

freeJv-The" master would then have lost his slave, :80.the .re=-

taliatory ;pum-shnmnt is. ‘that. ,.:th__e Z omem:.m‘_‘;‘mgxst pay: _the-:-»ye_slue .
ofa.;-thevslave'tof-th'er-maSter.“ After the gslaire,;woiil"hd_'-"haveg;gone'

free;cthe ‘master would then have ‘been- sued by, the slave .for °

theivalue ‘of the eye which the master '&llegedly kno_cked;_out.
‘The theft and/of sale of an ox or a sheep presents a.
complicated..situation due to. the provision i_nExo'clus 22-.for
four f‘of_five fold restitution fo:ti saeh,.;.a_:_crinie .“';.‘_.;'_'It. 'folllo__\g.r‘s
clearly-vfrom the Biblical text that if’ orie-set -oi"-wit‘nesses
testlfy falsely to. bothethe theft and sale, they pay the. en-
tire- penalty pronded in Scrlpture. _ But ,when:._,.-_ther_e,_are .dif-

f,erent:,se,ts..of.e,vntness.es,:. one...i'alse, or’.fthe;..othe‘:c;-;&_'i_'_a;,,lse;,- or

both--:fa-lse--, -%0. the two. acts' involved, some apporti’Onmeht must

be.made.x =Accord1ngly, if both sets. -are. found:, to be zomemlm,
the seta;testlfylng; to: the theft ‘a;-‘e‘_-._-l_;"eld for two efold-. res-;_
titution: and: the &t testifying. to the sale ar.e=-.held..fpp,,
three:fold restitution.. . If only the second s’et;__were‘;.,,lp;'fpyed
zomemim,: then: the: thief: ﬁlakes two fold restitution and: th__e
zomemim: sti}l-l-.-*make.f"thfee' fold restitution. If one of t,he -
second set: is;found: to be a zomem, ‘then of course the evi-
denceiof: the :second set: is:voided. as there must ‘Dbe., two. Wit~
nesses to: armatter.. However,.-if one.of-the, first. set is. |

found:to, be;:a- zomem,. the .entire .evidence of . both acts-is ...
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n a e e

splish 158 enidt.  Similap. Lo hazaks 0 o 39
voided, since the se@ond act. of*sale“h:ifngés S thethfirst“ *'act

Wothe + Amdavidnal tendy 308 satabhl oo
oi‘ thef 1‘258 For _eriscussio‘lxlimofpthe lé'éjaf st}aandl:.}rlllg 0611' the

priit, o the feakimonios are L_l rn in. the e eyRd: of- AW R,
one zomem, ‘see infra, ’ the law. ae

‘ndepandont. | Howaye a0 '"wH Lo the hazgakah situe

“Another aifficult si'tuation brought up in the~mishna

cLisn,. e bhroo When as one, tertimouy with pegacd: Lo
1nvolves false" testimony concerning Hazakah, which “1s-the

Al

Ln-.r

Thus, - even L tho fizst. pgixz wee found 4o be

Talmud:r.c law of- dverse possession. In order to prove’ t:l.tle,

-

-h 0

does LU e iendant cape Liabd . |
the-adverse p e gl e 1 fA Y, bub

ALY
sséssor had to prove ‘three . conseoutive ‘years

TLEY A A y 't~ \ 0 . 4 _ L“u.“ o
oftpossession gf \he faﬁd. Tt ‘ffollows,p as the mishna states,

R £ S SN A B ¥ (T :J‘-* X“"V" "' £} JA13 ' -

that "if - two~testify that A had the use during three years

'L‘,:-_s‘ﬁ LJ n-f O m-’ ) ‘;'l ey ,!\t’\ 3 rrtos b L In

and they are zomemim“"they fust make fuil restituti t'o “the

TroUhe 3 1 Aesnea vefuols i a pelubtod

owner (who would have otherwise been d:l.vested oi‘ hlS prop-

Coses,, CThe pose Jovoalvics hisg vedng dis :Jf Weliep T

orty) But if one ‘set of Witnesses testify of each of the

od orodwees wibnegaes, bosfilying, So hiz wifes o pall
thsee Years, the full SESELSEEGT E iV 8 1A Tnsed ;,.;.-:.-

1259 ERREE sed o e a2 celubing

parts An oddity deve10ps, however, in ‘tHe “¢a Se where’

i '\l‘-L 1"‘1_‘)_(,“’? E;-- 'l- 1 “ L}l:jﬂ\ :‘l(\?“ 1\“‘!‘ 'r (i ‘ \,n ‘- 1)3 l' _b ”5

three brothers separate into- hree"different sets and “besti-
honenelbyathie wifa would hive, rocsivo b Dashasnl

fy falsely with the same witness for the three different

. . . ] [l oo
R an ‘-’e“” j"!ﬁ ”!{’ 'J‘ ‘,‘: Il:‘.; LiERARLY ‘f'.*'

years :"'J:-equired. The;y are. allowed “to- offer three separate

Coihen b wl wi the Gasbh peng suvns Clie firod
acts of witness (brothers cannot testify together, 2 supra)
.-‘\rn.(\ R ”’LL. q -, r-,{_‘ J! ’.J.\"” ?‘,\; nr le b ltj}']'ig’li"'.] 1.}:‘. l’\J. -—}}(,

but if the;r are - all ‘four proved zomemim, ‘the brothers' tes~

tlmony: is cons:Ldered a single act, and together, ’chey pay

.n'

Yoo I AR \ ) i' -u - \pl ?‘1,‘_-:
only half of “the full restitution, while EFthe Pourth witness
\1,‘ WY ‘-'-.' C&paned 10 g u e 1Ty = 4 41, M U'“ : 141
who coupled “With ‘them for theé three sudcessive testimonies
- g A } ,:,.' oy J. % 1 i '!r “' J.LU. }' _1"., r, ar e ) i ("[‘_}l)"f'
pays —the other hal:t‘.260 ‘”TheJ gemara t0 this mlshna do’es not
S )i i T, At geaarsos aaane e wns il in bhie emsoe

explain' this "cuirious distinction. "
R "“in the case 1of~ha2akah" thitee 'setSVOL! w1tnesses*‘(1t
carnibewthe'’ game’v's e’t‘-)-‘-fare""'ne'cessary-‘*-‘it‘o" FoYe) ndemn‘ % g'or-:l.'ng ‘ox

to deathy "cgificé UEhred: senarate \gorings‘ ‘are‘*lneoessaryfto es
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tablish§i&soguilt.moSiﬁiiafstobhdzakahneaithbﬁghﬁthebeffect
of: {rhe 1threer~1nd1va.dua1< test imoniesris tos,,establish= one} 1o

guilty . ,thed testimonlesi a.rev-taken in, theneyeslof th'e- El;‘aw.nasut
-indepen‘dent:'" However, and also simn.lar to the hazaka.h s:Ltu-

ationﬂpthe ‘three:are mkenuasuonemtestimonynwmhwregardnztoam

hazamah.l nThus,--veven ifothe £1rst1pa1r areufoundatobbermwmv--

zomemim,{not only~doe50thendefendant escapenliability, butuf
thegzomeﬁim do not have to pay. Of course, if all three.
sets werehzomemlmgrtheyuwouldMallmpay.%%14 h@«ﬁuc"wﬂﬂmﬁ.cnig
Thedlawgofuzomemlmnls;carrleddto~1tsﬂloglcalzextreme
in: theucase“of w1tnesses refutlng witnesses who have refuted
witnessesy, oThe*casellnvolvinguthlstp01ntr1snone wherena Ol-
husbgndppnoducesgwitpgssesdtestifylng‘ggggggmwmge&s guilt
asaan+adulteréséﬂ'_ d%hencfatherubrings”thnésseswfefﬁtingﬁ
thelr\evldence,Jmaklng ‘them zomemim.anduthus'&iablentoctheo

death penaltyﬂthe :wife Lwould ‘haveirecelveds. m,Ift ithe: husband' |

then . brings. vntnesses ‘'who ; rei‘ute\.the *fathen,s\nwltnesses, the

father's vutnesses'get ,the d.eathupenalty because the .'E‘:Lrst
W1tnesses would: havelbeen executed:on.the refutation tof" the
Second Set.'\}{_ﬁm? rerinan Al 0 wh ‘:.Ehlgr“""""i:‘ vy 'f"~",“ i ol

.. - A ,-.-;n.v R

S In ,the%case of the flrst «refutation,: .the .first rset: are
only 3_;executed,g -iandq-do not :pay. r-damagesz»:.(fthe -value-ofithe:-
ketubal ,,of ‘which : the, wife: would -have been .deprived)because
gomemim»pag only the graver. penalty,zrwhlch in this Lcase is 2

execution, - "Héﬁe%er, the! “second setiol pefutdd Withessed®

AR TR ST QTPAY TRy .z oteamy, tun Suo v '
both pay and'*are execute'd‘:"on tH¢' véasoning that there ‘are
t

two “injured- part:.es as"‘a Tesult' of their plotfing: the his-

!
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band whom ‘the mone oes because -he would have been
SETY S ha4f tne rashay yt%. Alay aLhenpte Go rosaive e cone

flned 8. hundred pieces of silver for bringing-a-false alle=
Pl LU WITEEESCS 63 the gale sy soaspaln, -tThey anrsg QDot.

nu—-n-.-nm-ﬁ

gatlon° and the busband's w1tnesses who would haye been put-

RARY 56;1 I ONRLQW § .1:1?' ﬂ A IO L2 4] GRANE e L_',“Q)'T“" (‘Wh‘, Hay
to death. -

Svar hodr thecmdbten proved wili. sb*“jﬂf—fe"eroont’on‘o”

.. . . One of\the specific: requirements of the law_of. zomemim
Dapdt ZOMEMAM ) DIOVOIND  vnels Tare no wWitneends O ghlTC o

B e

1§“Ph9§vb°§£ muﬁtige proved zomemim or neither can’ be punlsh-
LI S| RS 3 oanty ol \"J-v- , _—--

ed, and this applles to the case where the. set is made up of

Lng 0L GRET AT r'o._n,, naenocmand inothe eavire Waimalro

26

three. ,3 o . . L . s

T \-\r- ™Y i k] ”lff & N --;(i .4& T !.'?: Vi by :f‘rl.:i..':-:\ i \.‘0:-‘\\ :181-5 . ’Gt:‘n :':“““ 1 _-‘.» 3 ‘:",d

The Gsmarapcompents- "Ang such oould be sustained. only
'J" : 1 ;r‘.".n. t'.";’,_i St |\¢ R IR h :‘. ,, '_ ' s‘_ “:'l, "C ‘C"‘l’i’.ﬂ

where they had all glven their eV1dence in unintermittent

RS “224 (AT N VR by ondunn ) !Ln._ T AR eEny
utterance.' y : . ) _
D Gedducses gounterad, acid osce wocorded s having

Judah b Tabbai. is, reported nlthe Gemara as. telllng of

TASLC N Lac ns el ANt unTLy o R AR L

an 1nstance where he_ proved a W1tness zomem and had hlm

R DeEn EIEoNTEY, TOr oyt i o TII Lide
execute s Slmeonj Shetaoh e;plodes* ,"May I never, see, the
TR £ RO 12 T (Ut Fnnraneal ) ocanyerr o g ki ‘
oonsolatlon if you have not shed innocent . blood because the
QoW lGh( 3\3 7;:: EE8N PU-2 T 1 yr A {'IL U ' RO [ B EE T 1
sages ‘declared that, W1tnesses found to be zomemim are not
MELO G unthe Ath omouhary’ - y — R R

to, be put to deathsnnt}}rboth have. been proved such, and

LT it R LS T BT AN -‘?‘”F ‘ﬁ'l"‘l

are not flogged\unt;l both have been.proved such.

O T LAt iag Con G Lk

- i

Slnce the kidnap' and. sale of a human was, a capltal of-

A RoGHoy wETe Ul ORe ashial o TARETRR N AT avTast g Wiy
fence, a problem arises as, 5o wheth;r on:not the zomemim
S ded Tar AL LB e S TUC TSI N T

Wltnesses of elther but not both are executed. There rs a ,

: AR I ST G, AT S A S I CLVEC I R L A AL R XY SRVRNES R 20N A8
d1v131on of opinlonﬁ) yezek;ah says that they are not ex-
- Lf“ \ _E"-.‘-:‘-:- fa'g e 11 Khfe ..':. 'f(rl;"" : . ;"‘ s

ecuted-?Jochanan says that they are. The Gemara represents

Hezeklah_as agreelng in thls W1th Rabb1 Aklba, quotlng his

N Lo LH-EM AR RN CO SR s S

wellknown ruling "' The matter' the whole matter and not

Lgka A AR Lnf " HUATSHINnt F__ RESINE PRMS: AT LTLRGTAI D "
half the matter , {ochangn, however, 1s shown to beldn
RV SR SN T T3l Ay t‘ YIS Pl VRSN RV "’ IS LA IS BN ’ -"'\‘:.,t'.,';
agreement with the Rabbls wwho said, “'The matter' implies
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even' half (EHEiia ftes o ARp NEs 06 attempts td resolveft‘the ‘con=t
-fl’idt‘§1§3'<"‘]§f‘ﬁit Ae & +s ‘"6‘1‘ tHe 'gdle farg zo}nemlm‘*‘dthey i'arel‘not
executéd SIMhis (vi’ewﬁmay dgrée "ev“ezi(-with‘t;th trdbbis’ (Who "a*ay

L]

evén Helf “{He nattér \Provéa Wil s‘u-ﬁ‘:i-‘ e { hee rexecuton l‘of

ta o ry

the zomemim)‘fproviding*’there ‘Were ino .mltnesses ofﬂabductlon‘!t, '

R

7=l

(and £his 1o capltali'ci:‘rlme)‘li‘*": 5 ex e’ o fontion apsin

e #

" One ¥t thHe strangest“phenomena :m‘é.thelentlr e T'a"-lfmud?'i?d-’&
law " i‘é‘li"tHé‘@rﬁliz’L’ﬁg‘ ‘¢dncérning ‘Whén “zdimeniniwho thévettestid °?e*a=
t6 adapitdl Offensé hapé texecdited. The Mishna"“states tHat in
zomemim are “Put 6 déathionly afiter ithe judgierit *hds ‘been - J
givend; " ‘THe Sad'd_ub'eés 3"-66i1fit efedy ‘and vapéiredorde di&s having
done "o right i inthe MPSHAA) With™"Not ntilrdftés theacs
cuséd hastBéen exeditédy for sopiptire. saysiih'Liferfors

;1'"266

Tife! "BiitIthe Sages o (thé! Pha.rlsees) answer : YA Iguit

not- also"written'~U"l‘hendshall & do “uhtohim- as:“ﬂe had
thoughttd ‘do WiitéshissbBsther?'SO7ha thusthis (brothértiust -
still beldlive " But“again thé/Sadducees askin‘wonderment,
"If“86, tHEn2why Was itiwritten®'Lifé:for-Life%?: -"riceald*‘:f-it
be' thatithey were 'p”iitl'-to’i’déath‘i‘-asf-f'sbc.iﬂ'f_{asi"theii' evidence was

réceived! (andtfoundtfalse)?* " The "Pharisees answer: “"Buti

i&ﬁisﬁui‘-é'f‘s%ys;i-'?-Lifeufoi‘-f-1ife"-’--i'thﬁ's‘f they are ‘not-put to death

untll”;]udgment Hag been g:wen (aga:l.nst the" falsely accus-

268 S LR . . [ .- " | Ly Lo vt
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'CActually, the'last statement of the’ Pha::-:l.sees 1S A0
answer to the ter: statement of the Sadhcees, 1nasmuchuaSw
it does"not “ath all address itself to the quest:n.on. »dLog

appears Yo'be on the'sidé of thewSadducees.f‘?-‘-"-f«"?n::f‘. in
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gmuyﬁT%EIGemdra'étatéS'thé‘éhdmoly'ﬁellEW ”It is ‘taught: ~ An

eminentﬁdisclpleeputwwhebprlnc1plen1n this form:ye Ifotheytion

have not . slaln ; (buty have: onlymcausedbjudgmentutoabedglven)
ﬁgggggge slaln andgli'theynhavesslaing(haylnggcausearheady'
falselyﬁagcuggdb$o5be“executed)uitheynarelnotﬁsla1n¢ zMyzson,

saidq$heqfather,hisp$peregnoxnannargument:alfortuoriuagalnst

your-rule? r(It,would:seem whezmorehlog;cal 1nferenced that
if;#heyyarﬁeexegutedeiormcapsins:aududgmentsgfeQeathfagainst
the~accused, how:much: the, more,soswould;they beipututo death

if..they actually caused(suchna)judgment to be carried out.)

. p— o

Cur master,.haveryouinot:told: us.‘rNo“penaltyels vinfilicted

on, thenstrength oflacloglcal inferences!: QAnd sincectherp

L T vt

is.noyspecific;provision:for-executing.gomeminm:after the y:n
execution, except:!Life forg life which the“Pharlseechhoose

to. completelynignore,*the matternrestSrthere.) 9ufv HOC 0

AR A ¥ e s el e

:y;n;HUsually, .1t is-theSadducees: whoyare:the literalists:in

- g v g

their interpretation-of-the.Bible:-:Herej unquestionably,uit

is .the Pharisees;who are going.to literalvextremeSytonmake

L

their.case. . Theygeize ;upon;the: wordSqfthought ‘to do"

and in the face of actually overpowerlng logic from the op-

. ,. 't r..,..

adis \LL:J
posing Sadducees, refuse t6° admlt"thelr fallacy.
'Lti' ’fl‘.....hi,u.-; N ih‘e. ’1*'“11‘1 ‘..}.. J: I B (i“Jl“l
Why? The reason is: ba51cally polltlcal We have al-
Coety ik e Tal by oone st ool wil gen 20 e depontns of
ready seen, in this very area of hazamah that the Pharisees
raonetd g SRSV the e, ;: g 0T wVIde ale ol 270 Y

go to illoglcal “léngths by failing to makefhakhashah, without
D3y b i

regard to motivation, a crlmlnal of fense, so as to establlsh

Phe s adghne theb stebeq the basle shenuvy of Nozsmonh
the power of the Beth Dln, and to establish the method of”
i ,E.h,l"z , ] tl ;f 1]{'." t:l"" rl‘ili -..f__,( iL. ! -:‘:* LL\; 1:.' s J. ir) r;,‘:\ ' i r:

Edus as the sole means of arrlving at fact flndlng in

) é§
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BIITv  c P} PR N ~ e . - . P .
2?Hﬁmﬂ3ﬂu peoun: wirh jeok to the law LEOIGGT DO R
- A AU okl v

court.

b they bonr Dalse 3 gl % 31 b

There ‘are’‘Uertain people agalnst whom false accusation
i"“¥ """"" F '.' 5‘ RS e B A -
JL. in + ‘\ Y 7 i oyl

does not result’in the fhlse" w:Ltnesses beiﬁg ’treated' ere

e aad i PR gEm e Pt i T oA
Zomemim,.  One of these ig the ‘case of “a mah who had already

[ _» " f.l.:][ - ‘__‘" Vidi‘\ ,'n- {l}“ o '. 'h t l:} '1‘!\0,

been convicted beforel the ha;y that’ thel“'false w:Ltnesses said

‘!_‘ BSOS Bk iy :svﬁuv,p. .y
e ¥ )T {i"‘ £ \.,«, i

he had been honirlcted they dre HEE executehras *Zomefnim 'even

though the formula~ "Lo! Ye were w1th us, " is fulfllled, be-

l"’l Jr‘\ PNy

cause 'by ‘tHe’ time they hed given the:L:‘c":e‘évidence, ‘tHe 'men

charg;ed had al’ready béen ‘sentended to Teath " THe  Same g

ATNPAS }** 3 "‘L 535?!.'-'_'-"i??.t.\'17”’ G ;’Z**.':;_.;‘;:"‘:.f:‘f}"i 1

true :l.n cases of kenas ‘a f:Lne "

'l"!i [y f'

leeW1se, T withesses ‘Yestify” falselyﬂagalnst g b

J;.-‘ . v "
.._ 11" i od "{\“ "!!tl ‘J,‘ i, i 11 f‘ ‘,._ _. ,‘

terefah a dylng person,‘ ahd’ are cORTUted With thé’ i‘ofmula :

. ‘ 1‘-- Ly .‘ M,!ﬂ R
"Io] Ye werev m.th us," they ‘aTe ‘not executed because “fhe "nan

?: |'||"I,'; e i- .

would have dled anyway. But contlnues ':thls gemara, if v.'f {1:-.
T & h ¢}

- \) ’
nesses who are themselves terefah are’ confuted, they are “ex-

x)t\ ‘.-

44

ecuted i1h Hodordsnce With the e ot ' Fitenin, Mo this Tule
there - is 8- dlssent by “AsHi who holds that ewfeh:‘bhese are no'~
o ,u:v"-' T W _"

slaln, because those who dlsprove ‘their ‘evidence are not'*

A7 2 AR R RE LTI

R ETE PR ko Sty ,!,,‘ oo i e I f’-"r o e o
liable if their own is subsequently ‘confuted.,

PO ST ey Timrre s i }“‘”' D R A R PR S RN S F

LIRARALIS A 2O Y L. Leni oL LA “ RO R ARSI Y .-\'. i.l R OV IR IR S IS LI YRS
e e e .. B., HAKH.A.SH.AH S S
crnadiny Bloowowe i ATl e oot

We. saw, ,supJ:-a274 that ;Hakhashah - :L_s deflned 8s, ,"coat;-adlc-

- ...-..-— a-n-! 3

tlon, ~the-denial, 'byﬂone .set of witnesses of the dep051ts of

the.. precedlng set;. on.the. re;jectlon of .eyvidence owing. toE e

counter-ev1dence SRR SUR T IS I AN Y A T S A G SR A LS ST

A A DR T R

-.The  same, mish.na that .states,, the. basic, ,theory of, Hazamah

3139.-,p_re sents  the.cirounstances that ave Hakhasheh: . ...

66.
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T

e iRk she st begotied bub et byt ti’i’éﬂ”-ia*v‘v'?%g‘"&i"ﬁ’é{: Fohefiin’ ¢
only Wfvthey beat falBe Wwithbsh®abotittthembeles Sl Thudl® if
they sayloWeitestiry’ sHath A tommitted” mirder ,»3nd  6thers:
ansieTsd Bhd 5aidy How' dantyelibest 1ty sb Tor 1O1¢ HE' THAT®®
WAS*KILLED' ,“or " HE*THAT" (¥ -shy )" KILLED' HTM WAS® WIMH' U8
THATS SAME! DAY SIN. SUCH" A PLAGE - they™ (EReFirkt® pair)® re not

o '-"'! -] 4 A oA "‘ 4T Y ré .\ T 7‘] 4-"' ,' o . "4".‘ TSN Y Yoy ” b g" -‘."-.0‘ ;"‘:
condemned a8 .Zomemim;_ug?s._;.r;:_ Lo \..,{._‘.,3\{'.,“3. _ ,,I (i GV 0T ‘. _,)J,._‘.?,L ¥ T oo

i )h f"
L'!

*Thiid we sée that only when'thesfalBel wi%nesses are
alibisdy are proved to’be inraraifrérent plase THARTTHE placs
wherée the hatter'to ﬁhibhhﬁhey are testlfylng 1s supposed to
have/takeén'placs) areithey coidsidered”zomemim* and dealt‘the

safe faté that'‘théy” purpose& T67" the“actiseds " “Otherwi e, and

thatiis’ hakhashahﬂ‘retaliatorywpﬁnishment {5 notmeted onts ™

b e P T -y S oL S A P AR .. ."‘; 'T".r"'.‘:"-""f T .--L TN '; }.{ A :\-;. St
-l MhHe Geémaralasks:!U"WhatVis the Scriptural warrant’for

(
P

this”(distinetion)?’ J”Sald“R“”Adda- tloRegext: says;*'A.nd Lo,
ifiﬁhefﬁiﬁﬁésé&be%aiwitness*of*farsehood“%276vGUsing?the
ﬁefmﬁgggggiﬁﬁﬁf&hﬂcdﬁveﬁsdtﬁs&tHe“fsﬁﬁopﬁegggﬁéﬁ)“ﬁﬁ%ii thé
lielis'Fiven to thé*body of “thée* eV1dence.'277"(Here "body"’
means literally”th boiy CErgt {siithe false witness Himself.)
Rdba “4nitwo examples, shows that the recital of the

t‘.f
J X

.....

Ve v 0

the ‘firstset tas zomemim ‘but that-the" necessary corrollary
s that “tHerbeing With thé ‘second“set “at the same ‘timein
anothier Plade tnakes "t einpossibie «£6r “thé £irst ‘st to ‘Have
witnessed:ithe matters "1 Thus cifi /thefirst 'set chargethat'~the
mirder occurred ‘on ‘the "eastrgide: of “the ‘oitadel ;"iand ‘the

F? -

secord set testify thdt "ye ‘were with us-on! ‘tHe ‘west'gide ~of

67
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the. cltadel,“ it is still p0531blesthat the flrst set could
have: v1ewed the murder, 1f 1t is: p0331ble to see: from one
side to the;qthera If such is found to be the p0531bllity,
they..are: n,ot:-:éendemne-@- as. M . 5oy, if one'side testifies
to. a murder-cn~Sunday'ncnning‘efzsnne;;én&=tne“second-setﬁ??

charges. that the flrst was W1th them Sunday evenlng at

Nehardea, 1f 1t is: p0331ble to travel from the one place to .

the other in. one day, they are not zomem1m.2?8.f».;i; ,f”nf&

' The questlcn arlses- what, 1f any, 1s the punishment, for
false witnesses. who have'been contradlcted by means of

hakhashah but not hazamah? As dlscussed, supra, 279 ‘there is

authority . to the effect that there is. none, not even for RERS

dlsobedlence to the elghth commandment 51nce "that is a. pro-'
‘hibition applying to no action, -and wherever a prohibition

;isacontravened:without‘action,'no'flcggingg;s 1nf11cted‘9~280
False ﬁestinony,ubeingnwcrds,,is,nct cqnsidered-acticn;Fl
However, elsewhere.we find a statement by_R._Eleazan to the

-contnary:g;“If:witnesses.were;contradicted (using . hakhasghah)

as- to: their evidence regarding a charge of murden;uthey}' .

WOUld?beulashed,ngal---‘

rHakhashahiiscinvolved in-the\area_of'One,Witnees.gsg

Wegsawttheremthat,in~the_case.of,the‘suspected~adultere§$,
by-one witness{-saying;fhat.she;was-defiled,.she.wasgncﬁw,
;1ongergrcquiredLtoﬁtéke~the;Biblical}test of-drinking .the
bittexr: waters.ﬂ Honener;;the“Mishna“states'vﬂ"If'one-wit-
ness-says. 'she’was::defiled; and another 'said.she:was:not:..de-

*ﬂﬁle&;}shd:ﬁust@be&made?tc;dninkﬁnﬁIftone;saldushezwas;de-

68
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f£iled, candntwo.said ‘sherwasnotcdefiled, .she must bé“madecto

drink. 't 2%3_-’1 Heré ,-1-L-hakhashah-,gplaces~-her z'-g-uil-t oagain-«i-n‘ ~doubt-,

and,nit pbeing the1purpose of, \the test ntobdlspelmdoubt, she

is made:_toﬁdrlnk.meut &liisﬂtwo :Ld she. wasbdeflled,hand .one.

said: 1she was not deflled, she Aneedtnot nbe made pto dl'lﬂk.;p?%%e

------

Herey:. rthere iisanotdoubt,band tthuscno.need rfor. ~the «test, vas

the matter 1hgs been~establ 1shed oby.-the -mouth fof ,vtwo switnesses.

30 swe rseqpalsotthat -hakhashah scanybe; made ragainst sone 1‘9y}1§w0

and : agalnst oneifbmone, but .11101: agamst -two.,by:.one. +Theysamne
is true inythescase-of;the &eiﬁex:wnqsgeNﬁgkmi§x$q be.»Bro-
284

ken.r% ont and vegompernns saly whon he hilves falve wilbnagoe

=) +In the casejof women.testifyingto“the death of a woman's
husband so a’s: to permit her to remarry, 'the,numbei' of women
testifying to either the fact.that he is dead or ish't dead
makes a difference only where there are women on the other
sidel In that case, numbersi prevail and the most are be-
lieved. However, where even a hundred women (who are or-
dinarily ineligible) are opposed to0 one man who is testify-

ing, all the women are regarde'd as but one and hakhashah by
285

them is not allowed.

Concerning the view of the Rabbis on the procurer of
false ivitnesseé; the Gemara ".states the case of the scholar
saying to his diseciple: "You know I wouldn't lie. B owes
me money, but I ohly have one witness. Go over there and
stand ‘by him so as to give the appearance that I have two
witnesses." The scholarfé disciple is warned in this ge-

mara to not lend himself to the nefarious scheme on the

-
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basis of the ,verse' ?Fro'm' 8 fa*l'se;. matter keep .far" 286 f])he |

same. is. the mling, of ;course, where the scholar asks the
RS PO CHARTRER L0 287
disciple: to. actually join ‘the one witness in testimony.
‘Fege 1 :

~ The Gemara quotes a baralthaon hirers. oi‘ false w1tmess-
1, @it 7lag Sif. Deuu. 19115, n. 8dby MLT, Hdus 1:4 | .
es where the statement is made that they are "exempt :f.‘rom the
L Deut. 1%:15 :
gudgments of man but liable to the. judgments: of Heaven."
%, Abcth 1:9 |
Mar qualifies: "Under what circumstances? - If we assume for

SR . .‘l.b
hlS own beneflt, should he not pay the money and should he

3 /
\JF (J,s ‘i. 1

thus not also be liable even in accordance with the judgments
Page &
of man? It therefore must meéan (that he 1s exempt from
Fov. 5l
punlshment and recompense only when he hires false witness-
; Frow. 18210 288
es) for the benei‘lt of his neighbor."™ = ‘
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Page 1 , o
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Deut. 13-15
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e Page 3

', 1\5 <,
N ek N

1 K, 21'10 “Sash” 29a

L

There 1s a question as %o whdﬁ)is meant by "they". The

Géﬁéfa 1n Sanh 30a 1ndlcates that the witnesses-are ?
neant. 86 Asheri and Alfasi. Bub the text of the Mlshnagyé
parentﬁétlcalxy reads "(all the people)" indicating that iy
tlklgmentlrwé court is cleared, poSsibly. S “nam, "’mf*'lf \/**C“”‘ S““'

.) ’

Wltness is meant, for the audges then procede to ques-

. ‘iv‘

tlon hlm.; This helps prove the contention that those

LN S

that are sent out are the witnesses, as the language

is employed, supra, Note 8.

Trery
SRRSO !“F

. However, if the witnesses are noticed to have used pre-
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Sidney B. Hoenig. The Great Sanliedrin. FPhiladelphia,
Dropsie College Press, 1953. An excellent historical
gnalysis of the Sanhedrin. ’
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dencies involved.
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Marcus Jastrow, Dictionary. New York, Pardes, 1950.

The Jewish Encyclopedia.
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Dropsie College Press, 1929.

J. L. Kadushin. Jewish Code of Jurisprudence. Boston,
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Norman Lann. "The Fifth Amendment and Its Equivalent in
The Halachah." (Judaism) New York, Winter 1955. An
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Rav Tzair, 1950. An incisive section on the histor-

1cal development of the field of Edus..
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