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DIGEST

The status of the deaf in rabbinic literature is both fasci-
nating and interesting. Because of my work with Jewish deaf eover
the past.few years and because I noticed that the'Jewish deaf were
relegated to a seconaary position by the Jewish Establishment, I
was motivated to make a detailed study of the legal and social
status of the Jewish deaf in talmudié times. The present day dis~
crimination agéinst the deaf may have origins in ancient, including
rabbinic literature.

Our rabbis, defined the "heresh" aé one who is congenitally
deaf and mute and because of his physical impairment he does not
have full mental competency. The "heresh" was a special person in
rabbinic literature who require unique treatment. His religious and
legal status was most affected by his physical impairment and his
consequent lack of full mental competencye.

The rabbis believed that the deaf mute was mentally incompetent
in many ways of life. This ig most evident when they stated: "he
has the capacity of action but not of intention." They were even
more far reaching when they said: "In the majority of cases, what
they do is bungled." Consequently, many legal practices and reliw
gious rites were denied to him and his legal status was on a much
lower level than a hearing individual.

1 specifically make a study of "the limited wvalidity" of a
rabbinic marriage involving a deaf mute or one deaf person and
hearing person., I saw that such a marriage led to vainus compli~
cations demanding special legal treatment, For example, the deaf

could not perform the ™halizah" rite; the deaf could be neither




the subject nor the object of a legally valid "halizah" therefore
if any action was taken in a levirate situation involving deaf
mutes, it would have to be.levirate maxxriage.

In capsule form, I would maintain that all the amendments to
the regular marriage process were considered necessary by the rabbis

-because of the "limited validity" of the deaf mute's marriage.

In essenée, I must state that I feel thé rabbis were not only
legally motivated to give the deaf a separate status but were also
psychologically motivated to do s04

Even though the rabbis felt that a deaf person could cope with
his environment (since th@rlegalized marriage) and even though they
attributed to him a sense of personal worth and honor, they still.
considered him to be mentally incompetent in many areas of life.
Thié psychological motivation was grounded in the rabbinic axiom
that "a deaf person has the capacity of physical action but not

of intention.®
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PART ONE

DEFINITION OF THE HERESH IN RABBINIC LITERATURE

I. Definition of the Heresh in Rabbinic Llterature

At the outset of this paper it is extremely important fof us to
define the word "heresh." As we will see, there were many restrictions
governing the life of the."heresh." The status of the '"heresh" was
unigue in rabbinic times and so it is crucial for us to define the
"heresh" as understood by our rabbinic sages.

The definition is offered to us in Mishna Terumoth

OYR3T 12 173°0 wan
yHI1v K% 138w 0apn P02
L1270 X2

"The HERESH of whom the rabbis speak1

is one who cannot hear nor speak.t
Bertinoro to this mishna elaborates on the definition. He maintains he
cannot hear nor speak because he was born deaf from his mother's womb
and since he never heard sound it is impossible that he should have the
ability to speak.2 Tosefta Terumoth adds to our definition. The

tosefta questions. Who is a deaf man

wanl X190 AaT?R

and answers mnmRonnn van o nvaw 232

any one who was deaf fromhbirth.j

Thus our definition of a "heresh" is extended and enlarged.

"A heresh is one who was born deaf and
cannot hear nor speak. A heresh is a
deaf mute.!

This is the theresh" of whom the rabbis“ speak when they classify him

with the imbecile and the minor.
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This is the '"heresh" of whom the rabbis speak when they exclude him
from participating in certain "mitzvet," and introduce certain rules
and regulations governing his life. This is the "heresh" I will be

dealing with in my paper as I discuss the status of the deaf in rab-

binic literature.

Nonetheless, it is important ,especially at the outset of the paper,

to give an alternative definition of 'heresh" as‘used by the rabbis
and to- explain the frequent term ni1lem." Let us examine the other

definition of a "deaf" person. The tosefta maintaing
,0%78 RIA 0T 272 VIVRT YRID
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"He who hears and camnot speask this

is an illem, he who speaks and cannot hear this
s heresh. And both are considered in_possession
of Their faculties for all purposes.™

At first glance, this definition of '"heresh!" seems to contradict our

previous rabbinic definition. However, if we probe the rabbinic litera-

ture further, we will reconcile these apparent contradictory definitions.

The difficult we are having in trying to reach a consistent rabbinic

definition of '"heresh® is resolved when we turn to Tractate Glttin and

follow a discussion our mbbis are having.

R. Kshana said in the name of Rab

If a deaf person can signify his meaning

by writing, A Get may be written and given

to his wife. Said R. Joseph, What does this

tell us? We have learnt in a mishna

"If a man is struck dumb and when they say to

him, shall we write a Get for your wife, he nods
his head, he is tested with three questions,

if he signifies '"no' and "yes" properly each time
then the ggg_should be written and given for him?®




R. Zera replied to him You have quoted a state-

ment about an "illem." An "illem" is different

as it has been taught in a baraita

"One who can speak but not hear is called heresh

and. one who can hear but not speak is called

illem and bobh are consildered to be ig possession

of their faculties for all purposes.'
Rashi comments on the last stabtement and clarifies all our ambiguities
and reconciles all our contradictions that we have been meeting. He
states that the "Heresh!" in the above baraita is not the "heresh" of
whom the rabbinic sages speak of for our rabbis put the '"heresh' in the
same cabegory as an imbecile and a minor, however this “heresh" of R.
Kahana whom we encountered above cannot hear nor speak,7 he is a deafl
nute.
Thus our former definition is buttressed and supported by Rashi's com~
mentary to Gemara Gittin 7Ia. The rabbinic "Heresh" is a deaf mute.
Also if we turn to Haglgah 2b-3a. our contradictory definitions of the
"Heresh" will again be reconciled. Our rabbis are in a detalled dis-
cussion as to who 1ls exempt from appearing at the temple and finally
Raba states

"A1l are bound to appear (at the temple) and

to rejoice excepl a heresh that can speak butb

not hear or hear but not speak, who is exempt

from appearing at the lLemple, bul though he is

exempt from appearing, he is bound to rejoice.

One however that can neither hear nor speak,

an imbecile snd a minor are exempt from even

rejoicing since they are exempt from all the

precepbs in the torah., 18

So thus the "heresh" that is traditionally grouped with the minor

and the imbecile 1ls the heresh who camnot hear nor speak. This is the

"heresh!" 6f whom the rabbls talk throughout the rabbinic literature.



The rabbis in discussing the "heresh'" in tannaitic and amoraic

literature use a formula which is geherally'consistent throughout

" rabbinic literature. The formula is TRPY NIV VIR Yhenever the

rabbis want to speak about the "heresh" or when the rabbis. want to stipu-
late certain rules governing the life of the "heresh! they usually, in

‘ baraste .
the same mlshna, or(toseft@) discuss the status of the minor and the

inbecile. The basic reason why these three groups are categorized to-

gether is that the rabbis felt that all three groups are
av3 fyrT 232 ard 9

A 1605@ or general translation of the above would be "mentally incompe-

. tent." However, one must translate the above differently as it applies

to minors, deaf people, and imbeciles.

Broadly speaking, the minor was considered mentally incompetent due to his

immature age, the imbecile was termed mentally incompetent due to his
lack of intelligence, and the deaf person was classified as mentally
incompetent due to his physical impalrment which retarded his ability
to learn and to fully comprehend the legal and social transactions of
the day.
This was the opinion of the rabbls and so ‘they enacted rules and regula-
tions governing the lives of these three groups of people and also
exempted them from actively participating in many of the "mitzvob.®
And so our definition of a “heresh" is enlarged
"a heresh is one who was born deaf and )
consequently cannot hear nor speak and &her et

one who is a S AT 92 IRY
(mentally incompetent )"
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Now 1t could be said'that rabbls concluded that
results from his physilcal impairment, nonetheless, I also féel it is
axiomatic to state that every "heresh" was a #ay7T 92 1KY
according to rabbinic literature.
My enlarged definition conld be supported by Hagigah, chapter one,
whére it says
g1l are dﬁty bound to sppear (at the
temple on the three pilgrim festivals) 1
except ?Odeaf mute an imbecile and a

minor. !

The gemara to this mishnastates:
CTRPY ALIVT RPDIT WM Y3ny
AYT TIa OIRYT JupY RMLIR A

LRI YT M2 IRDT wAN N

| "Our mishns speaks of heresh

; similarly as of the imbecile
and the minor; just as the

4 imbecile and minor lack understanding
so heresh Gmeans? one that lacks
understanding."1

Thusly my definition of "heresh," the "heresh" of whom my paper deals
with is this
"A heresh is one who is congenitally

deaf; he cannot hear nor speak and
is mentally incompetent.!
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TII. The "Mental Incompentency" of the Heresh Vis-A-Vls His Limited

Legal, Religious and Social Status in Rebbinle Literature

The fector which led the rabbis to assert bthat a deaf mute Is a
"mentally incompetent" was his "deafness® rather than his "dumbness."
For aceording to rabbinic literature, there is no doubt about the mental
competency of the "illem" - the dumb who can hear - and even though the
nillem" is somewhat ;imited vis~a~vis his legal and religious status,
he for the most partxziven the same legal and religlous rights as those
who can hear.12 Also in the talmud the verse "That they may hear and
that they may 1earn,"13 is also applied to the hearing mute, who can
learn because they can hear. There is a very moving story in the talmud
of two "dumb" men who regularly came to the synagogue and who listened
diligently to the teachings of R. Yehudah Ha Nassi. Whenever the Rabbi
spoke, their heads nodded and their lips moved trying vainly to respond
to Rabbls teaching. Rabbi sympathized with their plight and prayed and
prayed for them, whereupon they miraculously obtalned the power of speech
and were found to be well versed in the disciplines of rabbinic litera-
fure 11
So:we see the rabbis did make a distinction between the "deaf mute" and
the "hearing dumb.”

Because of his "mental incompentency" the deaf mute was excluded from

the religious life of the community.

Madn KRYT VNIV OKR? 1IIRY DRI
AnAWE (o K 727100 JuUpl ARIw)
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"One however, that can neither hear nor
speak, an imbecile and a minor

are exempt éven from rejolcing, since they
are exempt from all the precepts of the
torah."

Since the deaf were free from the privilege of performing the "mitzvot,"
they could never of course assume any leadership role in the community.
' nX 7RI UK JLPI NLIV AN
2 ,Y%ba Ay .yN2aIm 2T BP0
n®x K212 1398 9292 290D 13°RY
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ny deaf mubte an imbecile or a minor
cannot assist the many to fulfill their
duty. This is the general principle;
Whoever is himself not liable to perform
an act cannot aid the meny to carry their
obligation."16 '

W 18
They cannot blow the shofar,!7 nor can they lay an "erév-techumin,* nor

T [
can a deaf mute priest bestow upon his wife the privilege of tq@mah.19

One minor exception is found in the case of "shechita!" which cannot be
performed by the deaf mute "lechatechila™ but if performedlﬁ "hedi~avad"
under the supervision of a "mentally competent! person their act is
accepted.Qo |

So thus we see that because of physical impalrment the deaf mute was
considered '"mentally incompetent!" to actively participate in the religlous
activities of the community. The talmud gives us a good insight of how
the rabbis viewed the mentality of the deaf and why they excluded him

from the religious activities of the community when it states
Tavnn v 7K1 awyn v owe
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"he has the capacity of physical
action but not of intention!

That is, only such actions of his are valid which require physical capacity

but not those which require mental capacity. In Tractate Chullin this
attitude of rabbils vis-a-vis the deaf mute is more exaggerated and far
reachlng when it states

"Because in the majority of cases
what they do is bungled"22

1P pn (wwYn 2%

| The deaf mute because of his limited '"mental competency" also had
very little legal standing in the community. Due to his physical defi-
ciency he was not held responsible for any mishap and accordingly was
not liable to damages for assault upon others while others were liable
for assault upon him.23 His claims on others were not heard nor could
an oath be administered to others on his account.zh Because of his sup-
posed lack of mental competency the rabbis prohibited deaf mutes from
formulating vows or making assessments while all other people (except
the minor and the imbecile) were deemed capable of vowing to consecrate

25

objec};s for the sanctuary.

V1%
“Phe legal matbers the deaf mute was not held culpable to gulilt as
was his hearing counterpart. A striking exemple of this is found in
Tractate Meilah

"if one sent (money by} a deaf

mute or a mentally defective person
or a minor (to buy food belonging to
the temple } and they carried out

his errand then the owner has committed
sacrilege; if they did not perform

his errand then the s%gpkeeper has
committed sacrilege.!
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Tn order for us to undersbtand this mishna we must be aware of the rabbinic

- maxim

n9°ay M29Y nrhw 7R

tthe sender is not subject to sin
with the exception of W?7¥y2u
(sacrilege l.e. meking holy things
temple illegally profane}. With W
the rabbis ordained! ) '

"gavay 272 nrvw. wy" 27
"thesender is subject Tto sin"”

of
VY ying

Now according to thls loglc and according to the detalls of our mishna
it appears that the "heresh! should really be gullty but since the deaf
are not " DIN>PW Y31 n and cupable to guilt the guilt is transferred

from the deaf person to the shopkeeper.28

Another example of the limited legal status of the "heresh" is illus-

; trated in Tractate Yebamoth where iﬁ states that the "heresh'" cannot exe-
g {an Qoe of aLquiGeeion. ’
cute any kinyan.””. (Nevertheless due to mitigating clrcumstances and

rabbinical decrees thereof the latter principle was altered with regard
to marriage which will be discussed at great length in the following
chapter.)

The rebbis relegated the deaf mute to a second class position in

the religious and legal community. They were of the opinion that because
of his serious physical impairment his mental competency suffered. He

was consldered "KIn AyT q2 IRe" 30 and consequently

" 7o%pYapn (ncwYD 21 _1131 The consequences
were - limited religious and legal status in the community.

Today we are aware that there is no correlation between one's intelligence
and one's deafness. Yet the rabbis of old did not hold to ﬁhat opinion.

However in all fairness to the rabbis it must be admitted that their
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insight into the effects of deafness on the individual concerned was far

reaching and brilliant for their day. As stated above the rabbis felt

that © mawnn 1% (R nwyn 1Y v w32 with regard to the
deaf. This could be interpreted as

"he has the ability for physical achieve-
ment but due to his hearing loss at birth
(for this is how the rabbis defined heresh)
his reasoning abilitles became clouded.!

It is fascinating to note that three modern and eloquent psychologists
of the deaf today have reported similar findings.

A sensory deprivation limits the world of
experience., It deprives the individual of

a portion of the natural resources from which
the mind and personality develop. Inasmuch

ag total experience is reduced there is an
imposition on the equilibrium of all psycho-
logical processes. When hearing is lacking

it alters the integration and functioning of
the other sensory processes. BExperience is
constituted differently; the world of percep-
tion, conception imagination, and thought has
an altered foundation, o new configuration.
These statements are not mere speculation be-
cause scilentific evidence regarding the im-
portance of a sensory deprivation for learning
and adjustment is being accumulated in many
centers through the world. While these findings
cannot be reviewed here the giidance councellor
must be cognizant of the fact that research is
indicating that it is more difficult for abstract
intelligence to develop normally when deafness
is present from early life, that the -stress
deriving from impaired hearing causes wholesome
emotional adjustment to be more difficult to
achieve, that deafness is a handicap which
causes greater dependence on others, and that
the limitation in communication which resulis
greatly increases the difficultles of under-
standing and relating to other people."

The ancient rabbis of the talmudic period were, to a limited extent,

aware of the above as evidenced by the different rabbinic literature




—

11,

we have been reading, And if the rabbis meant by the phrase

34
1 10323 VT 332 IR?

or “mentally incompetent"
"a loss in hearing alters the integration
and functioning of the sensory processe@s$Secee
and limitation in communication greatly ine
creases the difficulties of understanding
and relating to other people"35

They were quite accurate. Nonetheless the rabbis did not make any

concerted efforts to educate the deaf, to capitalize on his innate

intelligence, and mostly to include the deaf as active participants
in the religious and legal community of Israel, It must be remembered
that the deaf were more or less excluded from the religious life of

the community36and their legal status was definitely inferior to a

person who had control of all his sensory equipment, The rabbis
é even went as far and said that

" oyobphapn pnrwyn 2994

37
In the majority of cases what

they do is bungled
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IIT The Legal and Religious Status of the Deaf Mute Vis-a-Vis the
Legal and Religious Status of the Imbecile in Rabbinic Literature

Even though the rabbis included the deaf mute in the same category
as tha-imbecila it muét be stressed that rabbis did nol place the deaf
mute on the same low level as that of the imbecile.

?hat is the rabbls recognized degrees of mental incapacity. This is

most amply proven by Tosefta Baba Kama where it states:

,MWI2 9% we wan? TIN 21K IR Tt
1Y ww DYaAyD LIV ,DWI 12 (OK jup?
"hw1a 17 (UK DYAYHI hwia

WRabbl sald, I say a deaf mute is subject

(to be paid) for degredation and minor is

not subject to be pald for degredation a

fool at times is subject to be paid for

degredation and at times,ig not subject to

be paid for degredation."3
The corresponding talmudic passage states that a deaf mute is subject
(to be paid) for degredation but an idiot is not subject to (to be paid)
for degredation where a minor is sometimes subject to be paid and some-
times not subject to be paid.39

Schwarz's commentary to the tosefta comments on why the deaf mute

is subject (to be paid for degredation}. YR 71240 maintains
thet even though he is not intellectually oriented, he sbtill can get
embarrassed for embarrassment is not only dependent on ® N¥7T # but also
on man's understanding of his general environment. Thus he feels that
the rabbis credit the deaf with a sense of personal honor and a greater

o)

understanding than the imbecile or the minor.




Also in Tractate Yebamoth we find that the rabbis legalized the
marriage of two deaf mutes or one of sound senses to one who was deaf,
for tﬁey felt two deaf mutes or a couple involving a deaf mute could lead
wéll adjusted marital 1life. However, the rabbis could not validate the
marriage of two imbeciles, or one of sound senses to an imbecile for

they felt there could be no marital bliss between such a couple.

11297 RRaph K1H*°py nwany wqa"
AW L 7TRIWII 7320 3aY 130pn

73277 KDIpN Ko °op kYT ILIWI
,ITN 7197523 WAL 0¥ 77 OIR JORY

"PURIWYI 733997 13°pn wb

"In the case of a deal man or a deaf woman
where the rabbinical ordinance could be
carried into practice, the marriage was
ordained (i.e., legalized) by the rabbis;
in that of a male or female imbecile, where
the rabbinical ordinance cannot be carried
into practice, since no one could live with
a serpent in the same basket, the Tarriage
was not legalized by the rabbis.™

The difference in status between the deaf mute and the imbecile is
most strikingly shown in the matter of the validity of sales. Business
transactions by the imbecile, whether in movable goods or real estate are
invalidhz while the commercial transactions of the deaf mute are valid
with regard to movable goods but not in real estate. The deaf mute can
buy &nd sell movables by "gestures of the hand" or by '"movements of the
lips."h3 They must however be quizzed to illustrate that they are fully

aware of the nature of the deal which proves once more that the mental

competency and the rationaliﬂy of the deaf mute was challenged in every way.
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IV Conclusion

The '"heresh" as defined by our rabbis, is one who is congenitally
deaf and mute.- he cannot hear nor spesk ~ and becanse of his physical
impairment he does not have full mental competency.

The "heresh" was a special person in rabbinlic literature who required
unique treatmeht. His religlous and legal stabtugs was most affected by
his physicsl impairment and his consequent lack of full mental competency.
The rabbis definitely believed that the deaf mute was mentally incompetent

in many weys of life when they said

"agawnd J0% 7YRY nwyn jnv whk"

"he has the capacity of physical action
but not of intention.”

Consequently the practice of many religlous rites were denied to him and

his legal status was on a much lower level than a hearing individual's.




PART TWO

THE DEAF MUTE VIS-A-VIS MARRTAGE AND DIVORCE

I. The "Limited Validity" of the Marriage of Two Deaf Mutes or One Deaf
Mute to a Pnysically Sound Person
"In the Post-Biblical era the betrotheal was realized by the perform-
ance of an act of acquisition and the making of a declaration by the
bridegroom to the bride in the presence of two witnesses. The act con~
sisted of conveying something to the bride, even if it be merely of
nominal valua, or ﬁhe presentation of a writ or it might well be a single

experience of cohabitation.
A0XY T31p71 0¥I0T WIPW2 NYIpI AWRD

AXRT2JT VWA L, ¥MDI3 NYIpl .B?29%7 2nwa

"A woman is acquired in one of three ways

and acquires her freedom in two. She is
acquired by money, by deed or by intercourse."
(kKid. 1:1)

Note that the mishna says: "A women is acquired in one of three ways."
Consequently, betrothal in tannaitic times was a symbolic form of ac-

quisiticm.1

It is important to note al the outset that the marriage of a deaf
mute was regarded as invalid biblically by the sages due to the fact
that a deaf mute was considersd to be mentally incompetent, due to his
physical impairment, and consequently unable to make a valid acquisition,2
which is part and parcel of the marriage process. Yet it is crucial to
note that the rabbis of the talmudic period did legalize the marriage
involving deaf mutes. And consequently thelr marriage was rabbinically

valid.3 Though it was not legitimate biblically. The marriage of a deaf

mute male was not given biblical sanction because of his inability to

“15w
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execube any legal acquisition.é Also if the woman was deaf and the man
was hearing the marriage was still only given rabbinic validity and not
biblical sanction. The reason behind this legislation was that the
rabbis felt that a deaf mute was TR1°3 AYT Y313 1KY >
and consequently the deaf woman would not be sufficiently capable of
understanding the full meaning and consequences of betrothal. Neverthe-
less, the rabbis did give rabbinic legality to the marriage of two deaf
mutes or one of sound senses to one ﬁho was deaf, for they felt that two
deaf mutes or a couple lnvolving a deaf mute could lead a well adjusted
marital lifemé
However since the deaf mute's marriage was only rabbinically valid it is
important for us to mentlon at thils point thabt the consequence of a deaf
mute's marriage was that it had only "limited validity.®
Iet me illustrate the legitimacy of this sbtatement by quoting Mishna
Yebamoth 13¢9 |
LNDY DYIVP NIDIDY NWY »1w1 AvRw vof
7Y3W0 Yy K21 THY AIIWKRA0 2y oaw K2
LAI1IWRAA DR 70D KY mv3wn Y 10nR Kaw IR
Yy ooah Xa ,Dhwani favp o .Dwanm o onw 7993
LY 1R OKAW IR NwAna by X271 TR nawpn
nwann %y bav K2 LNavpn AR Yoh XY nwana

,AI0PI 2Y VPR KaW IN L, PIBPA 2y X2l v
LMhoann oy Yoo




It is the last part of our mishna that substantiates the thesis

that when a man marries a_deaf mute the marriage only has “limited

valldity."

Bertinoro elaborates and explains this phenomenon when he comments on

"If one were married to two orphan
minors and died, if the brother in

law copulated with the first and then
again copulated with the second, or if
his brother had sexual intercourse with
the second he has not disqualified the
first one. And similarly too with two
deaf mute women. If one wers a minor
and the other a .deaf mube and the brother
in law had sexual intercourse with the
minor and then again wlth the deaf mute:-
he has nol disqualified the minor.

If the brother in law had sexual inter-
course with the deaf mute and then again
had sexual intercourse with the minor or
if his brother copulabed with the minor
he has thereby disqualified the deaf
nute . 7

the mishnalc statement

Bertinoro maintains that when a man in the levirate situation has sexual
connection with a minor there is the possibility of a complebe acquisition

but when the levirale situation a man has intercourse with a deaf mute

"he has thereby disqualified the deaf
mutet

there is only partial acquisition.

M213p WAV NUYIWDY B 13p nwana

"932A 7Y3p AYI3P TAYRY n¥paa

"out a deaf mute is an secqulsition but it is
acquired partially and is not a complete ac-
- quisition.®
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. Nevertheless the marriage of a deaf mute was granted rabbinlc sanction.

However, there were restrictions made on such a marriage and a.rabbinic
marriage did not possess the full valldity of a perfect biblical marriage
and the fact of "partial validity" of such a marriage led to various com-
plications demanding special legal treatment which will be discussed in

part two of this section.



IT The Legal and Social Ramifications of Deafnegs in the Rabbinic
Period Vis-A-Vis the "Limited Validity" of a "Rabbinic!" Marriage

A, The Deaf Mute and his Stabus Vis-A~Vis the Kethubah
Institution.

In this section we will discuss at great length‘the legal and social.
" complications that confronted a deaf person and his or her partner when
they assumed this special marital status of "partial validity.® “wﬂﬂ>”Jf
In rabbinic tradition the institutlon of the "kethubah' was origi-
nated by Simon Ben Shstach, President of the Sanhedrin in Jerusalem

(about 100 B.C.) °

The "kethubah" or marriage contract was an instrument to safeguard the
wife's rights.

"In order to protect the wife in the event
of her becoming widowed or divorced it was
established by the Jewish Law that, before
the nuptials, the husband was to make out
‘an obligation in writing which entitled her
to receive a certain sum from his estate in
the case of his death or in the case of
divorcement. This obligation was termed
vkethubahd The minimum of this obligation
was fixed at a sum of two hundred denarii

at the marriage of a virgin and one hundred
sllver dinarii abt the marriasge of a widow.
This amount could, in either case be in-
creased at the option of the husband, whose
increase was termed "thosaphoth kebhuba."
For the security of the wife's claim to the
amount fixed in the kethuba all the property
of the hugband, both real and personal was
mortgaged.

In later times the document of the kethuba
was to contain also some articles of marriage
settlements, setting forth the general duties
of the husband to his wife and stating the
amount of walue of the portion she brings to
him in marriage, which amount, with an addi-
tion of fifty percent, she was to receiv? in
case her husband died or divorced her. !
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Thus we see that the wife;s legal and social rights end status were pro-
tected by the "kethubah" ipsﬁitution.

Nevertheless a deaf woman, according to rabbinic law was not legally
entltled to her "kethubah." This rule was stipulated to facilitate the

marriage of deaf women.

IXPIV ABLIWY VAN KONIT  .AAIND A% NPT 771n AW

prY9y OmY 7R ALIWA TBNW3IY WAN ApEnIw BUYK DInpD

IR NPIN RWIW RMPD1 92100 0EY wr ,yRYYpY %7 L0192

A% C152 DP°YP H2IND L, 03D ARD A% 2and 127X LW
5esRT A% UK XY N7 KA LA¥TT X@DY® O .1°02312 pAT?
LM% Yap3 KR?Y OMyam YD

vand whence is it inferred that a deaf
women is nob entitled to her kethubah?
From what was taught if a man who was deaf
or an imbecile married women of sound
senses (bhe latter) even though the deaf
man recovered his facultlies or the imbe-
cile regained his intelllgence, have no
claim whatsoever on (either of) them.

But if (the men) wished to retain them
(the latter) are entitled to a kethubah

of the value of a manseh. If, however,

a man of sound senses married a woman who
wes deaf or an imbecile, her kethubah 1s
valid even if he undertook in writing to
give her a hundred maneh, since he himself
had consented to suffer the loss. The
reason then, is because he himself con-
sented; had he not consented, however

she would receive no kethubah since other-
wise men would abstain from marrying her."




Ipstein comments on the above talmudic passage snd succinctly de-

geribes the legal rights of a deaf person vis-a-vis the ‘kethubah! instl-
tutlon in his book *Jewish Merriage Contracts."

"The deaf mute woman is by rabbinic
ordinance not entitled to any mohar

at all, in order to make marriage to
her easier on the man. Yet if a normal
men merried a deaf mute woman and gave
her a kethubah of ever so large an
amount, he must pay that amount on di-
vorce not as a kethubah but as mere
promise for a consideration. On the
other hand, he has no claim on her for
any of the rights of a husband. Simi-
larly, if a normal woman married a deaf
mute husband, he is entitled to all the
privileges of a husband while she has
no claim on him at all. If the court
entered into an agreement with a normal
man on behalf of a deaf mute woman for
the conslderation of his marrying her,
that agreement is binding. TWithout
specifie stipulation or in the case of
the marriage of two deaf mutes to each
other where stipulation has no legal
power, the kethubah terms do not apply
and the husband has no legal rights
over his wife's property."3

From the above we afé keenly aware and most acubtely informed of the

legal status of a deaf woman or man vis-a-vis the "kethubah" institution.




B. The Relationship of the Deaf Mute to the "Terumah!" Privilege

In discusging the legal and social ramifications of deafness vis-a-
vis the “partial validity" of a rabbinic marriage, one cannot pass over
the gquestion of "terumah"1h and the role it plays in the marriage of two
deaf people or one deaf person to a hearing person. 4s I mentioned before
the rabbinic validity of such marriages led to various complications
demanding special legal treatment.

The phenomenon of "terumah" and the role it plays in a marriage of
deaf mutes is illustrated in Yebamoth mishna 7:l. This mishna explains
the relationship of "berumah' vis-a-vis a marriage which has only rabbinic

sanction.
7P01TKRAT DAY 2190
Inep1vY BV YWD 723 wanEa
.12Y%0xn RPY 7°%01b

"An embryo, a yavam, betrothal,

a deaf mute, or a boy of nine

years old can deprive (a woman)

of the right to eat (from the

terumah) but they cannot bestow

(on her) the right.n

Before I explain the relationship of “terumah'" to a rabbinic marriage

'involving deaf mutes it is important to comment on "betrothal (in the
above mishna) and the effect it has on the terumah privilege. This will
give us background and further insight in understanding the complications
that arise when a deaf mube marries a hearing person and is subsequently
cut, offf from the "erumah" privilege.

Bertinoro interprets "betrothal! vis~-a-vis the "berumsh® privilege

as follows.
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He states that a priest's daughter betrothed by an Israelite loses her
tterumah! privilege because betfothal represents legal acquisition and
the woman 1is ﬁhe acquired property of the non-priest. On the other hand
an Israelite's daughter betrothed by a priesﬁ, who would be biblically
allowed the privilege of "{erumsh," was denied this privilege by the
rabbis as a preventive measure against the possibility of her treating it
to other p@ople.16

| Against this background and understanding of ﬁterumah" and ®betrothal®
we can easily explain the other part of our mishna concerning a deaf mute,

his marriage partner and thetterumah" privilege.

Our problem can be succinctly phrased in a question. Why is a woman
married to a deaf mute deprived of the "terumsh" privilege? The answer
is quite clear. A deaf mute Israslite husband deprives a priest's
daughter of "terumah" because he acquired his wife by rabbinical enact-
ment and consequently his marriage has only rabbinic validity. However
a deaf mate priest does not qualify his wife because the ascquisition was
only rabbinieally valid and not biblically velid. Thus the rabbinically
valid marriage could not qualify the woman for biblical "terumah,"17
There were, however, certain conditions under which woman might
eabt "™erumah," if she were married to a deaf mute priest.

WaR (2% DRwYIW nnpYp PRIW? ha
RY #7929y 029703 DPOIR na17a
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"Tf a hearing daughter of an
Israelite is married to a deaf
mute priest she is not permitted
to eat terumah. If he made her
pregnant she is not permitted to
eat, but if she bore (a child)she

may eat."

And so we see that a living child of priestly stock qualifies its mother

(even though she is merried to a deaf mute priest) to eat from the

19

herumah."
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C. The Relationship of the Deaf Mute to the "Halizah" Rite
Another instance illustrating that certain legal and social complica~-
tions confronted a deaf person due to his special marital status was the
relationship of the deaf mute to the 'halizah" rite. A deaf mute person
in a levirate situation could not perform a valid "halizah' rite. This
is most explicit in both Mishna Yeb. 123k and Tosefta Yeb. 2:6.
The mishna runs as follows:
n3bnw hw%nna YYRIw wana

L7100 ORXYYR Jup? nxPainm

tIf a male deaf mube submitted to
halizah or if a female deaf mute
performed halizah or if a woman
performed halizah on, & minor her
halizeh is invalid."?

Bertinoro to the above mishna explains that a female deaf mute cannot be
freedjby "halizah" and that she has no other course of action than to
contract "levirate marriaget after which she may be divorced,21
Tosefa Yebamoth 2:6 runs as followss:
"rexhan RP1 7022 7p Avavnl weann"

"The deaf mute and the imbeclle

may perform levirate marriage

but may not perform halizah.V
The corresponding talmudic passage to our Tosefta and Mishna ask why the
deaf are not subject to the 'halizsh" rite. Two possible answers are
given. (one which necessarily results from the other) The first states
that the deaf are V373 0YyT 211 IRY That is, they are
mentally incompetent to undersbtand the full ilmplications and meaning of

halizah, due to thelr physical impalrment. That is, since a deaf person

couldn't hear the spoken word our rabbis reasoned that he couldn't




understand the full implications of the "halizah" ceremonyg

The second reason why the deaf were not subjected to "halizah" was
that due to thedr physical impairment a deaf mute lady could not
recite the prescribed words of the "halizah" ceremonyzzand thus she,
according to law could not be subject to "halizah" rifeaza

Thus the deaf mute can be neither the subject nor the object of
a legally valld "halizah," Therefore if any acfion is taken im a

levirate situation involving deaf mute, it would have to be "levirate

marriage" (which will be discussed in a part E of this section).



D, The Dsaf Mute and Divorce

Thus the deaf mute cannot perform "Halizah" because he camnot utber
the spoken word necessary to activate and realize the prescribed "halizah"
formula. However 1f a deaf person wanted to marry or divorce another

 deaf person or a hearing person he could do so by means of "sign language"

op M ATIIAN.

For there is no biblical injunction making speaking a "sine qua non" for
marriage or divorce. This is explicitly stated in Tractate Yebamoth.

RVIW np2Y DAPD RVIW VIR
X9 OXY L XX 7180 OX DwON
DITD XIW QWD SO pY
LATYNA2 RXID XAV D NTYLND

Wif a deaf mute married a woman
of" sound hearing or if a man of
sound hearing married a deaf mute,
if he desire he may divorce her
or if he wish he may continue.
Just-as he marries by gesture so
he may divorce by gesture."23

So our mishna suggesﬁs that just as a deaf mute may perform a marriage

2l

by signs, a deaf mute can also divorce by this procedure.
Tosefta Yebamoth 13:7 tells us how this method of divorce is to be per-

formed and states that a divorce document is required.

PHATTNT92 RYXIND IX 30D
LVYA Y OINI3Y Thin

"How does one divorce her by
means of a gesture? One
gestures and gives 1o her a
divorce d.ocumen'b,"25
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PRPTAY 1ITH gommentary to the above tosefta elaborates on this
procedure and explains it in fuller and greater detall. He maintains
that the deaf mute is permitted to gesture with his head or his hand
but he cannot use 1lip movements to show his desire for this 1s not a
recognized way of 71207 " yith regard to giving a get.zé

At this point as we are discussing the status of the deaf mute vis-
a~-vis divorce, it is interesting to note that a deaf person, according
to rabbinle law, may even wribe out his own letter of divorce.

Mishna Gittin states:
SWLAT DR 2IN2Y 7w a0

SJOPY TLIW L, Wan 1YYER
L7B?A DX NanId TWRE

A1l are qualified to write
oub a letter of divorce even
a deaf person, an imbecile or
a minor. A woman (not a deaf
one) may write ou% her letter
of divorce....."?

Bertinoro, accepting the interpretation ln Gittin 23a, qualifiies the above
mishna and consequently limits the legal sbatus and power of a deaf mute
when he statea that a deaf person may write a letter of divorce provided
that an adult is stending by him and says "write for such and such a
purpose. !

The reason why a deaf person may write out a letter of divorce, provided
an adult is present, is because he is not a nyT ja.

That 1is, our talmudic sages felt that since the deaf were stifled menbally,
due to their physical impairment they would follow without argument the

dictates of an adult. However, an idolator, a priori, is not permitted



to write out a letter of divorce for he is considered a " ny+w ja"

and might be perguaded to follow his own consclence. Nonetheless, the
deaf mute may only write the " ©210" (the blank form); the » 1710"
(the formal part) must be written by a Jew who is physically sound and

ig g nys 7a 28



E. The Status of the Deaf Mubte When Confronted with Divorce and a
Levirate Situabion

A question might confront us. What if a man of sound senses (who
has 8 deaf brother) marries a woman of sound senses and & "levirate situ-
ablon" exists shortly after? Can the deaf man divorce his "yebamah~wife"

by means of gestures? The tosefta answers no.

nR 121 npopY nnpUb
RY%92 139K1 D312 w4aIn
.071y%
"If a women of sound hearing
is married t0 a man of sound
hearing and he has a deafl mube
brother, then he must consummate
levirate marrisge with and he
can never divorce."29

The reasoning behind this is logical. The original merriage was biblically
valid. A "levirate situation" confronted the new couple. A deaf mute,

because, of his physlcal impairment was not considered mentally compebtent

to dissolve s biblieal tie.BO

Thus he camnot divorce his newly acquired tyebamah-wife' by means of ges-
tures although he could divorce & normal wife by such means. Also, a
* biblical levirate tie could not be broken by means of signs or gestures.
However, if a rabbinic levirate tie existed the man could divoree his

hearing wife. Tosefta 13:9 confronts this situation:
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nIf o woman of sound hearing

is married to a deaf mute and

he has a deaf mute brother or

if a deaf mute woman is married

to a man of sound hearing and

he has a physically sound brother,
or if a deaf mute woman is

morried to a deaf mute men and he
has & brother of sound hearing,

or if a deaf mute woman is married
to a deaf mute man and he has a
deaf mube brother, then he must con-
summate levirate marriage. If he
desires to keep her he may keep her;
if he desires to divorce her he may
divorce her."3l

Tn all the above cases the original marriages are rabbinically valid.
A rabbinic levirate tie exists and since the deaf mute in question is
unable legally to be an active participsnt in a valid "halizah" rite,
levirabe marriage is necessary. And since the levirate situation that
we are confronting is rabbinic, the man, even if he is a deaf mute may
later divorce his "yebamah-wife.">2

AL this point we enter into more intricate and complicated terri-
tory. Mishna Yebamoth 1h:h and its corresponding tosefta deal with the
legal social problems of two brothers marrying two sisters. In all of
these cases at least one of the spouses is deaf.

Tn order to illustrate the situation and the problem involved I will

present the mishna:
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wIf two brothers one a deaf mute
and the other of sound hearing
were wedded to two sisters of
gound hearing and the deaf mute
husband of hexr of sound hearing
died, what shall the one of sound
hearing, the husband of the other
‘of sound hearing do? $She goes
free because she is the wife's
sister "33

We realize that the widow cannot enter into levirate union with

“her brother in law because of the law of two sisters living with
34

Ohe mal,.

Our mishna continuves:

i .hnpan 9ya mpd no
XXV LDAPD 2ya wan AWy
TTION ITAK MWK DAL INWK

L0213

"If he of sound hearing, the

husband of hexr of sound heaxr=

ing died, what shall the deaf

mute, husband of hexr of sound

hearing do? He must release

higs own wife with a bill of

divoree and his brothexr's wifg5

is forbidden to him forever.'
He must divorce his wife for his marital relation with his sister-
in~law is greater than his marital status with his wife., That is,
the levirate relation with his sister-in-law whose marriage was
pentateuchally valid overrides his present marriage which is only
rabbinically valid, Thus, there is no strength in his marviage
to overxide his "vebamah,"™ And he can't marrxy his brother's wife

because she is his wife's sister.

As we continue to read oux mishna in question we are made more

aware that legal and soclal complications can arise when one marries

a deaf person.
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UTf two brothers sound of hearing
were married to two sisters, one a
deaf mute and the other sound of
hearing, the husband of the deaf mute
died, what shall the other of sound
hearing, the husband of her of sound
hearing do? She goes free since she
is the wife's sister. If he of sound
hearing, the husband of her of sound
hearing died, what shall the other
sound of hearing, the husband of the
deaf mute do? He must put away his
own wife by a bill of divorce and
free his brother's wife by submitting
to halizah.

If two brothers, one a deaf mute and

the other sound of hearing, were

wedded to two sisters one a deaf mube
and the other of sound hearing and the
deaf mute, husband of the deaf mute died,
what shall the other of sound hearing
husband of the other of sound hearing

do? She goes free by virtue of being
the wife's sister. If the one of sound
hearing, husband of her of sound hearing
died, what shall the deaf mute, husbhand of
the deaf mute do? She goes free by
virtue of being the wife's sister.,

If the one of sound hearing, husband

of her of sound hearing died, what
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shall the deaf mute husband of the
deaf mute do? He must set his wife
free by a bill of divorce and his
brother's wife is prohibited for
all time."?/

By reading our mishna we see that in the above cases the living
brother must divorce his wife and realize that his brother's widow
is also forbidden to him for all time, It is interesting to note
that the corresponding Tosefta contradicts our mishna with regard

to the fact that the living lwothex must divorce his wife.

NI7AK NW J2RIVI JYwTm (oAN 2w
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"Iftwo deaf mutes brothers marry
two sisters of sound hearing or
two deaf mute sistexrs, or two
sisters of whom one is hearing, .
the other mute, and likewise if
two sound of hearing brothers or
two deaf mute brothers, oxr two
brothers of whom one is hearing,
the other deaf mute, and likewise
if two sound of hearing brothers
marry two sisters of whom one is
-gound of hearing, the other deaf
mute or if a deaf mute (sister is
married) to a brother sound of
hearing (sister is marxied) to a
deaf mute brother, there is here
neither halizah nor levirate union,
but instead his wife remains with
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him and the other women is exempt
because of the prohibition of marry-
ing a wife's sister.,"

Wé note that the ruling of the tosefta here is radic¢ally different
than that of our mishma., In such cases as the above, our mishna
would dictate that the living brother divorce his wife and realize
that his brother's widow is also forbidden to him for all time.
The tosefta takes a different stand and maintains that neither
"halizah" nor levirate union operates here but the man stays with
his original wife and her sister is exempt from marrying him.
Nevertheless, it is obvious that many controversies and difficule
ties can arise when one marries a deaf person, and that not only
is the deaf pexrson's status vis-a~vis marriage unique im rabbinic
literature but the legal and social status of his or her hearing
partnér becomes subject to change and occupies a special position

in the post-biblical era,
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I1I. Conclusion

From our reading and study we have seen that the "limilted
validity" of a rabbinic marriage involving two deaf mutes or one
deaf person and one hearing person lead to various cémplications
demanding special legal treatment.

The rabbis lepalized the marriage of deaf people for they were
of the opinion that such a marriage could be a successful marriage/
That is, a deaf couple could lead a harmonious, well adjusted mari-
tal life. Nevertheless, they were exempt from participating in
certain of the basic institutionsvof/which marriage entailed. A
deaf woman was not =entitled to her "kethubaha"ag As a result the
wife's legal status was on a much lower level fhan her hearing
counterpart,

The deaf could not pexform the "halizah" ritegg; the deaf mute
could be neither the subject nor the obje¢t of a legally valid
"halizah," Therefore if any action was taken in a levirate situa-
tion involving deaf mutes, it would haveto bhe levirate marxiage.

A man could divorce his deaf mute wife for the rabbis felt that =
a deaf mute was mentally and socially enough aware to protect her
person and guard her get; in essencw to cope with her environmnent,
However if she married by "sign language" so she must be divorced
by sign languagtss.,zio

All=£he above amendments to the regular marriage pProcess were

considered necessary by the rabbis because of the "limited

validity” of the deaf mute's maxriage. Nevertheless I am somee




what compelled to state that I feel that the rabbis were not only

legally motivated to give the deaf couple a separ

ate status but

were also psychologically motivated to do so. Even though the

rabbis felt that a deaf person could cope with hi

41
(since they legalized his marriage) ; and even t

s environment

hough they

attributed to him a sense of personal worth and honour

"hwia 3 we wanb" 42
they still considered him to be mentally incompet

physical impairment) in many axeas of life, The
171393 @YY %22 RY 43 according to the rabbis a
‘they (rabbis) maintained that a ndeaf per son has

44
physical action but not of intention.”

( nawnn 1% 7°RY mwyn 1Y wY )

And furthexr more the rabbis are quoted as saying
of cases what they (deaf people) do is bungled,"
Thusly the deaf mute was given a special status i

ture and consequently his marriage had only wlimi

ent (due to his
deaf were
nd consequently

the capacity of

nIn the majority

45
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n rabbinic litera=

ted validity."
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FOOTNOTES

PART ONE

M Terumoth 1;2.
Ibid.
T Terumoth 1:1. At

Tosafot to Hdglgah 2b¢‘quotas two exceptions

to the rule that the

"heresh" is one who cannot hear or speak, 7The first exception is

found in Megillah 19b,where it is maintained

that "all are fit to

read the megillah except a deaf person an imbecile and a minox,"
Tosafot states that this is not evidence or proof that the rabw=
biniec "heresh" is one who can neither speak nox hear for here we

must be dealing with one who gpeaks since it

cannot be assumed

that he would lead others with gestures or sign language. Tosa=

fot brings forth another exception in Mishna
one) where it states that "all may slaughter
an imbecile or a minor lest they impair what
Again Tosafot states this cannot be evidence
cording to the rabbis is a deaf mute because

Chullin (mishna
except a deaf person
they slaughtexr,"
that a hexesh ac=
the rabbis in this

instance believe that the "heresh" will be able to confirm his

act of slaughtering.
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T Baba kama 8:4, (by Rektor, Prof. Adolf Schwarz, p. 91,
Wien 1912, Verlag Ber Israel =~ Theol, Lehranstalt)

B Yebamoth 112b [this comparison vis~a=vis the marriage of a
deaf mute and the marriage of an imbecile will be discussed
in greater length and detail in the following chapter,]

Rashi's commentary to Gemara - B Hagigah 3a.
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B gittin 59a, 7la,.

Ibidg 71a.
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FOOTNOTES

PART TWO

Boaz Cohen, "Betrothal in Jewish and Roman Law" in Prodeedings of
Mmericen Academy for Jewlsh Research, Vol. 21 (1952} pp. 75-76
(Bloch Publishing Co., New York, N.Y. 1952.)

T Yebamoth 68a.

T Yebamoth 112b.

" Ibid. 68a.

Ibid. 10Lb.

KNIPN RDIIPT NYIAINT WIAB
7PRIWTI 7320 IA? 13Apcn 73397

¥In the case of deaf man or

a deafl woman where the rabbinical
ordinance could be carried into
practice the marriage was legallzed
by the rebbis." (Yeb. 112b)

Rashi comments and elaborates on the sbove talmudic passage. He states
that the rabbiinic ordinance could be carried into practice because a
marriage of two deaf mutes or a marriage involving one deaf mube

could definitely lead to a happy, well adjusted matrimonial life.

Raghi stabes:
DRI DI9W NI1YRY 720w

w"2Y nwan oy wan 17%5HN
SApH WYRAWD

So we see that for the rabbis a successful marriage was one in which
the couple lived in peace. Boaz Cohen, in his article, "Concerning
Divorce in Jewish and Roman Lew" (found in "Proceedings of American
Academy for Jewish Research! vol. 21, p. 20.)
States: "While the end of marriage was primarily the procreation of
children, yet it was considered also a parinership in which both
parties should live iIn peace. The Mishna alludes to the state of a
happy marriage as one which is peaceful ( 137327 131°3 8190

and 0 an unhappy marriage as one which is punctuated by quarrels
( a3%21 1173 nvop)

M Yebamoth 13:9.
Bertinoro to M 1319

Both page 68a.and 112b. of T Yebamoth point out that a special marriage
of rabbinic validity can be enacted if a deaf mute wants to enter into
marriage. In order to understand the full import and meaning of 68a

in the talmud it is necessary to look at the mishna of this gemara.

The mishna (M. Yeb. 7:l) states that a deaf mute deprives a woman (if
she is the daughter of a priest) of the right terumah but cannot bestow
the privilege upon her. (if she is the daughter of an Israelite.)
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il.
12,

13,

14,

15,

16,

42,

The gemara explains the reasoning behind this on Yeb, 68a.
It maintains that a deaf mute deprives his wife of the privie
lege of 'terumah' since he acquired hexr by virtue of a rabbinim

cal enactment, XDIpha n233p NAT
73297
Rashi explains the meaning of 13297 ®Xnapn  in this con=

texts. He explains that even though a deaf mute is not nys 12

the rabbis granted him a legal marriage. ( 7ORIWTI 7239 T2 11°pn)
Another example showing that the rabbis did make marriage rabbinis
cally valid for a deaf person and his spouse if they desired to

enter into marriage is found in Yeb, 112b., Rashi states that the
marriage and betrothal of a deaf person is valid ( pPRawry we

WIAN? 1°WITPY even though he is of inferior intelligence and

despite the fact that in other circumstances a deaf person could

not execute a kinyan., However, his acquisition here is rabbini=
cally valid though pentateuchally it is not legitimates

M. Melziner, "Marriage and Divorce" (Bloch Publishing Cos, 1884)
pes 86,

Ibid.
B Yebamoth ll3a.

.o Me Epstein, "The Jewish Marxrriage Contract" (Jewish Theol.
Seminary, New York 1927), pp. 232-233,

We know that when a priest marries a woman (and both of which
are of sound hearing) this woman is entitled to the terumah
privilege; so are members of his household and slaves granted
this privileges (This is learnt from the sifra, the tannaitic
midrash, as it comments on Leviticus 22:11)

1P0KW DYTaY N3P AWK RWIV (a2 ycaan
72ap (wb3) map» 2 302 %'n Paniana
AnN3Ipw AWRY 7732 32 POK? RIO 1mH09)
21902 173KRW LTIAY YIPYW WYTAVY OOTay
11°3p qR8 (7°3p OIpY D 7A9Y ORIV
JMIDIR 7rap mapw

M Yebamoth 734,

Bertinoro to M Yeb, 7:4,
A% 23nps A% 220b KO PXRIWAY a5 na oR"

(2> xvp»3) 230993 A% A% 00K 710 hywal a2
X% 700% 9K5WY na 'K 9T wWURY? §00n 9 (0D nay!’
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224

23
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24,

B Yebamoth 683,4
T Yebamoth 9:4,

We notice that this ruling in the T has its parallel in M
Yeb 7:5 = M (if she gave birth she may
eat) Thus it is established that the power of a child is,
in this specific instance, greater than that of a father,

M Yebamoth 12: 4.,
Bertinore to M Yebamoth 12:4.

Deuteronomy 25:9 -~ “then his brotherts wife shall go up to him
in the presence of the elders and pull his
sandal off his foot and spit in his face;
and she shall answer and say = 'So shall it

be done to the man who does not build up his
brother’s house'"

B Yebamoth 104b,
M Yebamoth 14:1,

Even though the rabbis included the deaf mute in the same catew
gory as the imbecile it mustbe stressed that the rabbis with
regard to marriage and divorce, did not place the deaf mute on

the same low level as that of the imbecile, As mentioned before
in my thesis, the marriage of two deaf mutes or one deaf mute to

a hearing person was legalized by the rabbis and given a sepa-
rate status in rabbinic law, Their marriage had rabbinic validity,
For the rabbis felt that such marriages could definitely be suc-
cessful and that two deaf mutes or a couple involving a deaf mute
could lead a well adjusted marital life, However, the rabbis
could not validate the marriage of two imbeciles for they felt
there could be no marital bliss between such a couple, (Yeb, 112h)

Also with divorce the rabbis laid down different rules for
the imbecile and for the deaf mute. The rabbis recognized that
the deaf mute was mentally more alert. And so the rabbis said:

Las T
RWIW nphY hhpd Rwiw oop

SRONIT IRYXIT7 AT OR hwon
L0TIPY preph NI 0K



1A deaf man who married a woman

of sound senses or a man of sound
senses who married a deaf woman
may, if he wishes to divorce her
do so, And if he wishes to retain
her he may also do so,"

DX AVIRN3IY NOpH RWIV Npo
novnws .0%°p? %9 DRI R2X1° %9
SRUXYIY NY

"If a man of sound senses married
a woman of sound senses and she
became deaf he may if he wishes
divorce her and if he wishes he
may not divorce her., If she
became an imbecile he may not
fivorce her." (Yeb, 112b)

The deaf mute can be divorced because, in all likelihood the
rabbis felt she was mentally competent to take care of hex per=
son and guard her get. The rabbis vested a degree of social
and mental awarenesg:in hey, However the rules governing di=
vorce with regard to an imbecile or insane person were differw
ent. DBoaz Cohen in his artiele "Concerning Divorce in Jewish
and Roman Law" (ops cit.)

Pe 24=26, brings in many insights and valuable information con=
cerning divorce and the insane., If the wife became insane aftex
marriage her husband could not divorce her. R. Igsaac, a
Palestinian Amora stated that the rabbis prxohibited divorce’if
the woman became made in order to protect the woman from illicit
relations with other men. ( PRI AN T2 1A01° KY)
The . school of R. Yannai stated that a woman who becomes insane
should never be divorced because she might succumb to improper
advancese ( 19092 v15n)

R. Zera and R. Illa stated that she must be retained

by her hushband because she did not have the mental competency
to guard her get. ( 0B 2 DR 1DV 12127 71°XY

From this footnote we see that even though the deaf mute and
the imbecile were categorized in the same formula of “heresh,
shotah v'katan" and were consequently denied many religious and
legal privileges, the deaf mute was on a higher level and granted
a higher status than the imbecile viswa=-vis the laws of marriage
and divorces The deaf mute could be divorced because the rabbis
felt that she was mentally and socially alert to cope with her
environment. The rabbis could not allow a man to divoxce his
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insane wife for they felt she was both mentally and socially

unfit to cope with her environment,

.
T Yebe 13:7 Zukerman)=l Bdition (however »rpin> 7171nEdition has

T YRpPTA 117N B yebamoth 1339 ™
T T 2 Jeyusalem

M Gittin 2:5,

TX°2 » jnstead of

Bertinoro to M Gittin 2:5 following Gittin 23a,

T Yeb, 13317

5g§Tno R commentary to this T where he states (in commentary
TQ

eb, 13:9) ~9xprn® j17h

79100 (2 TDwR Owys X0 ,nnavol
KN®291KT 72WI9722 13798 K101
"MyT 72 Y3 8W 01WD

T Yebamoth 13:9 (Edition 7§p7n? IRRLD;

YRpTRY 717H commentary to T Yfebamoth 13:9,

M Yebamoth l1l4:4.

Lev, 18:18 "And vou shall not take a woman
as a rival to her sister, uncov=~
ering her nakedness while her

sister is yet alive."
M Yebamoth 14:4.
Bertinoro to M Yebamoth 14:4,
Ibid.
B Yebamoth l1ll3a.
M Yebamoth 12:4, T Yebe 2:6.
M Yebamoth 1l4:1.
B Yebamoth 112b,

T Baba kama 9:13, B Baba kama B86b,
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45, B Chullin 86a,

46,




BIBLIOGRAPHY

BOOKS

L. M. Epstein. The Jewish Marriage Contract. New York,
Jewish Theological Seminary, 1927.
¢

3 _
M. Melziner. Marriage and Divorce. Bloch Publishing Company,

A Gincinnati, 1801,

Mishna. Shulsinger Brothers Publishing Company, New York, New York 19L8.

Talmud Babli. Reprint of Vilna Edition, Copyright - Otzar Hasefarim,
New York, 1957, 1958. :

Tosefta. Zukerman%él Bdition, Jerusalem 1963.

Togsefta Baba Kema. Edited by Dr. Adolf Schwarz, Wien 1912, Verlag
Der Israel, Theol. Lehrans%#alt.

ARTICLES

Boaz Cohen. '"Betrothal in Jewish and Roman Law" (Proceedings of
American Academy for Jewish Research, Vol. 21) New York, 1952.

Helmer R. Mykelbust, Arthur Neyhus, Ann Malholland. "Guidance and
Counselling for the Deaf" (American Annals of the Deaf,
Vol. 107, No. L) Washington.




