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DIGEST 

The status of the deaf in rabbinic literature is both fasci.., 

nating and interE:~sting., Because of my work with Jewish deaf 111ver 

the past few years and because I noticed that the Jewish deaf were 

relegated to a secondary position by the ~ewish Establishment, I 

was moiivated to make a detailed study of the legal and social 

status of the Jewish deaf in talmudic times. The present day dis><! 

crimination against the deaf may have origins in ancientv including 

rabbinic literature. 

Our rabbis• defined the "he:r~"?sh" as one who is congenitally 

deaf and mute and because of his physical impairment he does not 

have full mental competency" The "hen·) sh" was a special per son in 

rabbinic literature who require unique treatment. His religious and 

legal status was most affected by his physical impairment and his 

consequent lack of full mental competencyQ 

The rabbis believed that the deaf mute was mentally incompetent 

in many ways of lifeo This is most evident when they stated: 
11

he 

has the capacity of action but not of intention.," They were even 

more far. reaching when they said: "In the majority of cases~ what 

they do is bungled~" Consequently, many legal practices and reli,.., 

gious rites were denied to him and his legal status was on a much 

lower level than a hearing individual .. 

I specifically make a study of "the limited validi ty
11 

of a 

rabbinic marriage involving a deaf mute or one deaf person and 

hearing persono I saw that such a marriage led to various compli ... 

cations demanding special legal treatment,. For example, the deaf 

.could not perform the u~halizah3~ rite; the deaf could be neither 
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the subject nor the object of a legally valid 11 halizah11 therefore 

if any action was taken in a levirate situation involving deaf 

mutes, it would have to be levirate marriage. 

In capsule :for1n~ I would maintain that all the amendmen·ts to 

the regular marriage process were considered necessary by the rabbis 

.-because of the "limited validity" of the deaf route's marriage. 

In essence, I must state that I :feel the rabbis were not only 

legally motivated to give the deaf a separate status but were also 

psychologically motivated to do soo 

Even though the rabbis felt that a deaf person could cope with 

his environment (since thEY'legalized marriage) and even though they 

attributed to him a sense of personal worth and honor, they still 

considered him to be mentally incompetent in many areas of life. 

'£his psychological motivatio11 was grounded in the :rabbinic axiom 

that "a deaf person has the capacity o:f physical action but not 

o:f intention." 

i 
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PART ONE 

DElnNI'rION OJ.i' THE HERESH IN RABBINIC LI'J.1ERATURE 

I. Definition of the Heresh in Rabbinic 1iterature 

At the outset of this paper it is extremely important for us to 

define the word 11heresh. 11 .AfJ we will see, ·t.here were many res·t.rictions 

governing the life of the 11heresh." The status of the 11heresh 11 was 

uni.que in rabbinic ·t.imes and so it is crucial for us to define the 

t1heresh 11 as understood by our rabbinic sages. 

The definition is offered to us in Mishna Terurnoth 

O'~~n 1l ii.::iiw w,n 
y~iw N~ 1l'~W oipc ~~.::i 

.i.::i,t'.J ~~, 

11The HERESH of whom the rabbis speak1 

is one who cannot hear nor speak. 11 

Bertinoro to this mishna elabora·t.es on the defini.tion. He main-t.ains he 

canno·t. hear nor speak because he was born deaf from his mother 1 s womb 

and si.nce he never heard sound it is impossible that he should have the 

ability to speak. 2 Tosefta Terumoth adds to our defini·t.ion. The 

tosefta questions. Who is. a de~f man 

and answers in~'nn~ win n~nw '~ 
,· 3 

any one who was deaf from birth. 

Thus our definition of a 11heresh. 11 i.s extended and enlarged. 

"A heresh is one who was born deaf and 
canno·t. hear nor speak. A heresh is a 
deaf mute.11 

This is the "hereshn of whom the rabbis11· speak when they classify him 

wi'th. the imbecile and the minor. 
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This is the "heresh" of whom the rabbis speak when they exclude him 

from participat.ing in certain ttmitzvot, 11 and introduce certain rules 

and regulations governing his life. This is the 11heresh 11 I will be 

dealing with in my paper as I discuss the status of the deaf in rab-

binic literature. 

Nonetheless, it is importall'~,especially at the outset of the paper, 

to give an alternative definit.ion of 11heresh 11 as used by the rabbis 

and to·expla:Ln the frequent term 11 illem. 11 Let us examine the other 

definition of a 11deaf 11 person. The tosefta mainta:i.ns 
,o~'R R1n nt ,~,c iJ•~i y~im 

.w,n K1n nt y~iw 1J'R1 ,~,~ 

.,~, ~~' np'~~ N1n ,,n nti nti 

11He who hears and cannot speak this 
is an ill.em, he who speaks and cannot hear this 
a heresh. And both are considered in5possession 
of their faculties for all purposes. 11 

At first. glance, th:l.s definition of' 11heresh 11 seems to contradict our 

prevtous rabbi.nic definition. However, if we probe the rabbinic litera-

ture further, we will reconcile these apparent contradictory definitions. 

1'he difficult we are having in trying to reach a consistent rabbinic 

definition of "heresh11 is resolved when we turn to Tractate Gittin and 

follow a discussion our :rabbis are having. 

R. Kahana said in the name of Rab 
If a deaf person can signi.fy his meaning 
by writing, A Get may be written and given 
to his wife. Md R. Joseph, vVhat does this 
tell us? We have learnt in a mishna 
11If a man is st'ruck dumb and when they say to 
him, shall we write a Get for your w:i.fe, he nods 
his head, he is testecr-Wfth three questions, 
if he signifies 11no" and 11yes 11 properly each time 
then the Get should be written and given for him?11 

i 
I 

i 

: i 
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R. Zera replied to him You have quoted a state
ment about an 11il.lem. 11 An "ill em 11 is different 
as it has been taught. in a barai ta 

3. 

110ne who can speak but not hear is called heresh 
and.one who can hear but not speak is called 
ill.em and bo·l;h are considered to be ~ possession 
of their faculties fox• all purposes. 11 

Il.a.shi comments on the last statement and clarifies all our ambiguities 

and reconciles all our contradictions ·t;hat we have been meeting. He 

states that the "Heresh" in the above baraita is not the "heresh" of 

whom the rabbinic sages speak of for our rabbis put the 11heresh 11 in the 

same category as an imbecile and a minor, however this 11heresh" of R. 

Kahana whom we encountered above cannot hear nor speak, 7 he is a deaf 

mute. 

Thus our former definition is buttressed and supported. by Rashi's com-

mentary ·t.o Gemara Gittin 7Ia. The rabbinic 11Heresh 11 is a deaf mute. 

Also ii' we turn to Hag:i.gah 2b-3a. our contradictory definitions of the 

Hfleresh 11 will again be reconciled. Our ra,bbis are in a detalled dis-

cussion as to who is exempt from appearing at the temple and finally 

H.aba states 

"All are bound to appear (at the temple) and 
to rejoice except a h.eresh that, can speak but 
not hear or hear but not speak, who is exempt 
from appearing at the temple, but though he is 
exempt from appearing, he is bound to rejoice. 
One however that can neither hear nor speak, 
an imbecile and a minor are exempt from even 
rejoicing since they are exempt from all the 
precepts in the torab .. 118 

So thus the 11heresh 11 that is traditionally grouped with the minor 

and the imbecile is the heresh who cannot hear nor speak. This is the 

"heresh 11 of whom the rabbis talk throughout the rabbinic literature. 
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The rabbis in discussing t;he 11heresh" in tanna:i.tic and amoraic 

litera·ture use a formula which is generally consistent throughout 

rabbinic l:i.t,eratu:re. The formula is 1 ~ (? ~ nu 1 II) \Virl Whenever the 

rabbis want to speak about the 11heresh 11 or when the rabbis.want to stipu-

late certain rules governing the life of the 11heresh 11 they usually, in 
bq roi~-kL •. 

the same mishna, or ('toseft~ d:i.scuss the status of the minor and the 

imbecile. . 'rhe basic reason why these three groups are cat;egorized to-

get.her is ·that the rabbis felt that all three groups are 
·1.i'l.PJ IJ).Pj 'll::J. Ht\? 9 

A J.oose or general transla·tion of the above would be "mentally incompe ~ 

tent. 11 However, one must translate the above differently as·it applies 

to minors·' deaf people, and imbeciles. 

Broadly speaking, the minor was considered ment.ally incompetent due to his 

immature age, the imbecile was termed mentally incompetent due to his 

lack of in-telligence, and the deaf person was cl8.ssified as mentally 

incompetent due to his phys:i.cal impairment. which retarded his abi.J.ity 

to learn and to fully comprehend the legal and social transactions of 

the day. 

This was ·the opinion of the rabb1.s and so ·they enacted rules and regula-· 

tions governing the l.:Lves of these three groups of people and also 

exempted them from actively part:Lcipa-ting in many of the 11mi tzvot. 11 

And so our defin:L'tion of a 11heresh 11 is enlarged 

"a heresh is one who was born deaf and 
consequently cannot hear nor speak and {;:/1\'.ra, ye-le~ 
one who i::; a · · i1 Yi i :i. i N? 
(mentally incompetent) 11 
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Now j;t could . be said that rabbis cone luded that 11 Y1 "'I :i 1 t<t? 

results from his physical impairment, nonetheless, I also feel i.t is 

axiomatic to state that every 11heresh 11 was a 

according to rabbinic literature. 

MY enlarge!'.! definj:tion could be supported by Hagigah, chapter one, 

where it says 

11all are duty bound to appear (a.t the 
temple on the three pilgrim fest:LvaJ..s) 
except f deaf mute an imbecile and a 
minor. 11 O 

The gemara to this mishnastates: 

': 
7np1 n~iwi ~,~,, win 'Jnp 

nyi 'J:l ,~~, 7Dp1 nD1W l1~ 

.~in nyi "'l:i 1~~, win 9~ 

"Our mishna. speaks of he:i.•esh 
similarly as of the imbed.le 
and the minor; just as ·the 
imbecile and minor lack understanding 
so heresh (means) one that lacks 
understanding.n1f 

Thusly my definition of 11heresh, 11 the 11heresh" of whom my paper deals 

with is this 

"A heresh is one who is congenit.ally 
deaf; he cannot hear nor speak i:md 
is mentally incompetent.rt 
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II. The 11Mental Incompentency" of the Heresh Vis-.A-Vis His Limited 
Legal, Religious and Social Status in Rabbinic Literature 

The factor which led the rabbis t.o assert that a deaf mute is a 

"mentally incompetent n was hi.s "deafness '1 rather than his "dumbness. 11 

For according ·to rabbinic literature, there is no doubt about the mental 

competency of the "illem 11 - the dumb who can hear - and even though the 

11i.llem 11 is somewhat limited vis-a-vis his legal and religious status, 
,·,;} 

ho for the most partAgi.ven the same legal and religious rights as those 

12 who can hear. Also in the ta.lmud the verse 11Tha t they may hear and 

that they may learn,n13 is also applied to the hearing mute, who can 

learn because they can hear. There is a very moving story in the talmud 

of two 11 dumb 11 men who regularly came to the synagogue and who listened 

diligently ·t;o the teachings of R. Yehudah Ha Nassi. Whenever the H.abbi 

spoke,' their heads nodded and their lips moved trying vainly to respond 

to Rabbis teaching. Rabbi sympathized wit.h their plight and prayed and 

prayed for them, whereupon they miraculously obtained the power of speech 

and were found to be well versed in the disciplines of rabbinic li tera

f.ure •14 

So, we see the rabbis did make a distinction between the "deaf mu·be 11 and 

the "hearing dumb. " 

Because of his "mental incompentency" the deaf mute was excluded from 

the religious life of the community. 

ili~ ~,, y~iw ~' 1J~~w n~i 

nn~wn 1~ 9~ l'iimE 7~p1 n~1w1 

niii~~n n1l~ 7~~ 7'i1~Ei 7,~,n 

.niin::i 
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110ne however, that can neither hear nor 
speak, an imbecile and a minor 
are exempt even from rejoicing, since they 
are exem:gt from all the precepts of the 
torah. 111 ~ 

7. 

Since the deaf were free from the privilege of performing ·bhe "mi tzvot, " 

they could never of course assume any leadership role i.n the community. 

nK l'N'xi~ 7'K 7~p1 n~iw win 

~~ ,~~~n nr .7n:iin ,,, O':iin 

nN K'3i~ 1l'N i:i,:i :l''n~ 1J~NW 

• 7n:iH1 ,,., l:J':l1il 

11A deaf mu'l;e an imbecile or a minor 
cannot ass:tst the many to fulfill their 
duty. This is the general principle; 
Whoever is himself not liable to perform 
an act cannot

6
aid ·~he many to carry their 

obligation. 111 . 

f,V. 18 
'l'hey cannot blow the shofar, 1 7 nor can they lay an 11 errev~-techumin, 11 nor ,·. 

can a' deaf mute priest bestow upon his wife the privilege of t~ah.19 
One minor excep't;ion is found in the case of nshechita 11 which cannot be 

performed. by the deaf mute 11lechatechila 11 but if performed/ "bedi-avad" 

under the rupervision of a 11mentally competent" person their act is 

accepted. 
20 

So thus we see that because of physical impai.rment the deaf mute was 

considered "mentally incompetent; 11 to actively participate in the religious 

activities of the community. The talmud gives us a good insight of how 

the rabbis viewed the mental:L ty of the deaf and why they excluded him 

from the religious act:i.vities of the communj_ty when it states 

il~IDnD 1~ l'N1 ilIDY~ 1~ ID' 
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11he has the capacity of physical 
action but not of intention1121 

8. 

'l'hat is, only such actions of his are yalid which require physical capacity 

but no·t those which require mental capacity. In Tractate Chullin this 

I 

attitude of rabbis vis-a-vis the deaf mu·te is more exaggerated and far 

reacM.ng when it states 

"Because in the me.jori ty of cases 
what they do :Ls bungled1122 

7'~P~1P~ l~'IDY~ ~1i1 

The deaf mute because of his limited "mental competency 11 also had 

very little legal standing in ·t.he community. Due to his physical defi-

ciency he was not held responsible for any mishap and accordingly was 

not liable to damages for assault upon others while others were liable 

for assault upon him. 23 His claims on others were not heard nor could 

an oath be administered to others on his account.
24 

Because of his sup-

posed lack of mental competency the rabbis prohibited deaf mutes from 

formulating vows or making assessments while all other people (except 

the minor and ·t.he imbecile) were deemed capable of vowing to consecrate 

objects for the sa.nctuary. 25 
d'Tv 
·IJ.lhe legal matters the deaf imrte was no·t held culpable to guilt as 

was his hearing counterpart. A striking example of this is found in 

Tractate Meilah 

11if one sent (money by) a deaf 
mute or a men·tally defective person 
or a minor (to buy food belonging to 
the temple ) and they carried out 

his errand then the owner has committed 
sacrilege; if they did not perform 
his errand then the s~gpkeeper has 
committed sacrilege." 
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In order i'or us to understand this mishna we must be aware of the rabbinic 

maxim 

ttthe sender is not subject to sin 
with ·the exception of 1n?., Y 7J u 
(sacrilege i.e. making holy things of . 
temple illegally profane). Wit;h r'.i'I?' Y'iiln 
the rabbis ordained" i;i 

"n,,,,::i.y i::i.i? n"2?1!7. ID~ 11 27 
11th'.e,.1.aendeir! is subject t.o sin". 

Now according to ·this logic and a.cc;iording to the details of our mishna 

it appears that the •~hereshn should really be guilty but since the deaf 

are not " n 1 n' 7w ., :i ::i. 11 and cupable to guilt the guilt is transferred 

28 
from the deaf person to the shopkeeper. 

l\nother example of ·the limited legal status of the "here sh" is illus-

tra'l;ed in Tractate Yeb.amoth where it states ·that the 11heresh 11 cannot exe-
( ({1\ ((/J b t>f- <l: tq<:1'1SC(:. l C>'1.,.. ) 

cute any kinyan. 2 ~ (Nevertheless due to mitigating circumstances and --· . _,,_,~..........,. 

rabbinical decrees thereof the latter principle was altered with regard 

to marriage which will be discussed at great length in the following 

chapter.) 

The rabbis relegated the deaf mu·te ·to a second class position in 

the religious and legal communi·ty. They were of the opinion that because 

of his serious physical impairment his mental competency suffered. He 

was considered 
30 and consequen-tly 

31 
" The consequences II 

were - limi·~ed religious and legal sta·tus in ·the community. 

Today we are aware that ·there is no correlation be·tween one's intelligence 

and one's deafness. Yet the· rabbis of old did not hold to that opinion. 

However in all fairness to the rabbis it must be admitted that their 
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insight into the effects of deafness on the individual concerned was far 

reaching and brilliant for their day. As s·tated above the rabbis felt 

that. 11 n::iwn~ 17 7 ~ N l illVY~ i? W" 1132 w1.th regard to the 

deaf. This could be interpreted as 

"he has the ability for physical achieve
ment but due to his hearing loss at birth 
(for this is how ·the rabbis defined here sh) 
his reasoning abilities became clouded. 11 

It is fascinating to note that. three modern and eloquent psychologists 

of the deaf today have reported similar findings. 

11A sensory deprj.vation limits the world of 
experience. It deprives the individual of 
a portion of the natural resources from which 
the mind and personality develop. Inasmuch 
as total experience is reduced there is an 
imposition on the equilibrium of all psycho
logical processes. When hearing is lacking 
it alters the in·tegration and functioning of 
the o·ther sensory processes. Ex:perience :l.s 
constituted differently; the world of percep
tion, conception imagination, and ·thought has 
an altered foundation, a new configuration. 
These statements are not mere speculation be
cause scientific evidence regarding the im
portance of a sensory depriva:tion for learning 
and adjustment is being accumulated in many 
centers through the world. While these findings 
cannot be reviewed here the gu~dance councellor 
must be cognizant of the fact that research is 
indicating that it is more difficult for abs·tract 
intelligence to develop normally when deafness 
is present from early life, that the ·.stress 
deriving from impaired hearing causes wholesome 
emotional adjus·tment ·to be more difficult to 
achieve, that deafness is a handicap which 
causes greater dependence on o·thers, and that 
the 1.imi tation in communication which resul't;s 
greatly increases the difficulties of UQ.der
standing and relating to other people.11J3 

The ancient rabbis of the talmudic period were, to a limited ex·tent, 

aware of the above as evidenced by the different rabbinic li·terature 
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we have been :reading 11 And if the :rabbis meant by the phrase 
34 

n 1ill"J ilYI 'll 1N'./ 

or nmentally incompetent" 

11 a loss in hearing alters the integration 
and functioning of the sensory processess •••• 
and limitation in communication greatly in" 
creases the difficulties of upderstanding 
and relating to other people"35 

llo 

They were quite accurate.. Nonetheless the rabbis did not make any 

concerted efforts to educate the deaf, to capitalize on his innate 

intelligence, and mostly to include the deaf as active participants 

in the religious and legal community of Israel. It must be remembered 

that the deaf were more or less excluded from the religious life of 

the community36and their legal status was definitely inferior to a 

person who had control of all his sensory equipment$ The rabbis 

even w~nt as far and said that 

11 7'~P~1p~ lil"IDY~ ::i.11M 

37 
In the majority of cases what 
they do is bungled 
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III The I.egal and Religious status of the Deaf Mute Vis-a-Vis the 
Legal and Religious Status of the Imbecile in Rabbinic Literature 

Even though the rabbis included the deaf mu·te in the same category 

as the imbecile it must be stressed that rabbis did no'l.; place the deaf 

' mute on the same low level as that of ·t;he imbecile. 

That, is the rabbis recognized degrees of mental incapac:i.ty. This is 

most amply proven. by Wosefta Baba Kama where it states: 

,nun::i i? ilJ".1 111in7 '.Ht if.>'I~ ,11Jil'\ ~," 

,~ w~ O'IJYID n~iw ,nwi~ 1? 7'~ 1~p71 

"nw1::i ,, l'N O'~YE1 nW13 

"Rabbi sa:i.d, I say a deaf mute is subject 
(to be paid) for degreclation and minor j,s 
not subject ·to be paid for degredation a 
fool at times is subject to be paid for 
degredation and at times .i§ not. subject to 
be paid .for degreda·tion. u3l::! 

The correspond:tng talmudic passage states that a deaf mute is subject 

(to be pai.d) for degredation but an idiot is not subject. to (to be paid) 

for degredati.on where a minor is sometimes subject to be paid and some

times not subject to be paid. 39 

Schwarz 1 s commentary to the tosefta comments on why the deaf mut.e 

is subject (to be paid for degredation). n' i t>1; 7 i., ;i.;i maintains 

that even though he is not intellectually oriented, he still can get 

, embarrassed for embarrassment. is not only dependent on " nyi 11 but also 

on man's understanding of his g~neral environment. Thus he feels that 

the rabbis credit the deaf with a sense of personal honor and a greater 

understanding than the imbecile or ·the minor. 4o 
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Also in Tractate Yebamoth we find that the rabbis legalized the 

marriage of two deaf mutes or one of sound senses to one who was deaf, 

for they felt two deaf mutes or a couple involving a deaf mute could lead 

well adjusted marital life. However, the rabbis could. not validate the 

marriage of two imbeciles, or one of sound senses to an imbecile for 

they felt there could be no marital bliss between such a couple. 

p~.,, N:nJpn NJ.:l"P1 ntv'1ni ID'1n" 

n~iw ·7'N1tv'l 7J~'1 1n~ 1l'pn 

7J~'11 NnJpn K~''P ~~, n~1ID1 

,nnN nID'm~~ tvnl oy .,, c1N 7'N1 

tt7'M1lV'l Jl~'11 1l'pn N~ 

11In the case of a deaf man or a deaf woman 
where the rabbtnical ordinance could be 
carried into practice, the marriage was 
ordained (i.e., legalized) by the rabbis; 
in that of a male or female imbecile, where 
the rabbinical ordinance cannot be carried 
into practice, s:i.nce no one could live wi'th 
a serpent in the same basket, the4~arriage was not lege,lized by the rabbis. rt 

The difference in status between the deaf mute and the imbecile is 

mos·b strikingly shown i.n the mat.ter of the validity of sales. Business 

transactions by the :lmbeci.le, whether in movable goods or real esta·be are 

invalid42 while the commercial. transactions of the deaf mute are valid 

with regard. to movable goods but not. in real estate. 'rhe deaf mute can 

buy '9.nd sell movables by "ges·bures of the hand 11 or by "movements of ·the 

lips. 11
43 

They must however be quj.zzed. to illustrate that ·bhey are fully 

aware of the nature of the deal which proves once more that the mental 

competency and the rationality of the deaf mute was challenged in every way. 

. . .L. 
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IV Conclusion 

The 11heresh 11 as defin.ed by our rabbis, is one who i.s congen:i:tally 

deaf and mute, - he cannot hear nox• speak - and because of his physical 

impairmen·t he does not have full mental competency. 

The 11heresh 11 was a special person in rabbinic literature who required 

unique treatment. His rel:i.gious and legal status was most affected by 

his physical impairment and his consequent lack of full mental competency. 

The rabbis defini.tely bel.i.eved that the deaf mute was mentally incompetent 

in many ways.of' life when they said. 

11he has the capacUy of physical action 
but not of intention." 

Consequent.ly the practice of many religious rites were den:i.ed to him and 

his legal status was on a. much lower level than a hearing individual 1s. 

_____________ L 
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PART TWO 

THE DE.AF MUTE VIS-A-VIS MARRIAGE AND DIVORCE 

I. The "Limited Validity" of the Marriage of Two Deaf Mutes or One Deaf 
Mute to a Physically Sound Person 

"In the Post-Biblical era the betrothal was realized by the perform-

an.ca of an act of acquisition and the making of. a declaration by the 

bridegroom to the bride in the presence of two witnesses. The act con-

sisted of conveying something to the bride, even if it be merely of 

nominal value, or the presentation of a writ or it might well be a single 

experience of cohabitation. 

n~3Y nl1p1 o,~,, wi~w~ n'JPJ nw~n 

.MN'~~, i~w~ ,~o~~ n'JPJ .O'~,, 'nw~ 

11A woman is acquired in one of three ways 
and acquires her .freedom in two. She is 
acquired by money, by deed or by intercourse." 
(Kid. 1 :1 ) 

Note that, the mishna says: "A woman is acquired in one o.f three ways. 11 

Consequently, betrothal in tanna:i.tic times was a symbol:i.c form of ac

qui.sition.1 

It is important to note at the outset that the marriage of a deaf 

mute was regarded as invalid biblj.cally by the sages due to the fact 

that a deaf' mu·te was comddered to be mentally incompetent, due to his 
2 

physical impairment, and consequently unable to make a valid acquisj.tion, 

which is part and parcel o.f the marriage process. Yet it is crucial to 

note ·that the rabbis of ·the talmudic period did legalize the marriage 

involving deaf mutes. And consequently their marriage was rabbinically 

valid.3 Though it was not legitimate biblically. The marriage of a deaf 

mute male was not given biblical sanction because of his inability to 

[. __ 
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execute any legal acquisition." Also if ·t;he woman was deaf and the man 

was hearing the marriage was still only given rabbinic validity and not 

biblical sanction. The reason behind this legislation was that the 
5 

rabbis felt ·that a deaf mute was 

and consequently the deaf woman would no·t; be sufficiently capable of 

understanding the full meaning and consequences of betrothal. Nevertht:.'-

less, the rabbis did give rabbinic legalit.y t,o the m~rriage of two deaf 

mutes or one of sound senses ·t;o one who was deaf, for they felt that two 

deaf mutes or a couple :Lnvolving a deaf mute could lead a well adjusted 

marital life .. 6 

However since the deaf mute 1 s marriage was only rablb:imically valid it j_s 

import.an:t for us to menM.on at, this point tha:t. the consequence of a deaf 

mu·!Je 1 s marriage was that it had only 11limi·t.ed val:i.di ty. 11 

Let me' illustrate the legitimacy of ·this statement by quoting Mishna 

Ye bamoth 1.3 :: 9 

.n7Ji ni.Jl:lp ni2:lin·'~ '!tnw7 '1IDJ i1""illll '.l.l 11 

il""JIDn ~' N~1 irni nJiw~in '' cl~ Nl 

.nJiwKin tlK ?OE ~7 il'JIDil ,, ,,n~ N~ID ~~ 

~' 01~ N~ ,nwini illl:lp .niwin 'tiID 1~1 

~Y ,,nN N~w ,~ nwinn ~Y •~1 irni nl~pn 

nwinn '' o~, •~ .nl~pn n~ ~om N7 nminn 

,nl~pn 7Y 1'nN N~w ,~ ,nl~pn ?Y Nli irni 

• 
11 nwit1n nN 7o:> 
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"If one were married to t .. wo orphan 
minors and died, if the brother in 
law copulated with ·!;he first and then 
again copulated with the second, or i£ 
his brother had sexual intercourse wit.h 
the second he has not disqualified the 
first one. And similarly too with ·two 
deaf. mute women. If one were a minor 
and the other a deaf xnut.e and the brother 
in law had sexual intercourse with the 
minor and then again with the deaf mute,.: 
he has not disqualified the minor. 
If' the brother in law had sexual inter
course wi·th the deaf mute and then again 
had sexual in·tercourse with t .. he minor or 
if his bro·ther copulated wUh the minor 
he has ·thereby disqualified the deaf 
mute. 11 '7 · 

It :i.s the last part of our mishna that substantiates the thesis 

that when a man mar1":i.es a cleat mute the marriage only has 11limi ted 

validity." 

Bertinoro elaborates and explains this phenomenon when he comments on 

the mishnaic statement 

11he has thereby disqualified the deaf 
mute 11 

Bertinoro main·bains that when a man in the levirate situation has sexual 

connection with a minor ·there is the possibility of a complete acquisition 

bu·!; when the levirate situation a man has intercourse with a deaf mute 

·there is only part.ial acquisi·tion. 

il"1.1P 1r.i17::i n'1'"1IDl.)1 i"Pi.Jp 111111n1 11 

11 11?.:i.:i. 7".1P n"1Jp 11.:i.,~1 nlp7.>::i 

11bu·t a deaf mute is an acquisition bu·!; it is 
acquired partially and is not a complete ac

. quist"tion. 118 
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Neve:r.theless ·!;he marriage of a deaf mu·t;e was granted rabbinic sanction.9 

However, there were restrictions made on such a marriage and a rabbinic 

marriage did not possess the full validity of a perfect. biblical marriage 

and the fact of 11partial validi·ty 11 of such a marriage led to various com

plications demanding special legal treatment which will be discussed in 

part two of ·~his section. 

J_j 
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II The Lega.1 and Social RamificaM.ons of Deafness in the Rabbinic 
Period Vis-A-Vis the 111.i.mi·l;ed Validity 11 of a "Rabbinic 11 Marriage 

A. The Deaf Mute and his Status Vis ... AMVis the Kethubah 
Institution. 

In this section we. will discuss a:t. great length ·the legal and social 

· complications that confronted a deaf person and his or her partner when 

they assumed this special marital status of 11partial valid.tty." 

In rabbinic tradi·tJion the instj:tillt:lon of the 11kethu.bah 11 was origi-

nated by Simon Ben Shatach, Presiden·t of the Sanhedrin in tTerusalem 

(about 100 B.c.)10 

The 11kethu.bah 11 or mar:l:'iage contract was an instrument to safeguard :the 

wife 1 s r:tght.s . 

"In order to protect the wife in the event 
of her becoming wldowed or divorced it was 
eS"tablished by ·bhe Jewish Law t;hat, before 
the nuptials, the husband was to make out 
an obliga:t;ion in writing which entitled her 
to receive a certain sum from his estate in 
the case of his death or in the case of 
divorcement. This obligation was termed 
11kethubah.11 The minimum of this obl:lga·t.ion 
was fixed at a sum of two hundred denarii 
at the marriage of a virgin and one hundred 
silver dinarii a:t; the marriage of a. widow. 
This amount could, in ei·t;her case be in
P,reased at the option of the husband, whose 
increase was termed 11·t:.hosaphoth ke·t.huba. 11 

For the secu.rii;y of the wife 1 s claim to the 
amount fixed in the l<:ethuba all the property 
of the husband, both real and personal was 
mortgaged. 
In later times the document of the kethu.ba 
was t.o con·t.uin also some articles of marriage 
settlements, setting forth the general du.ties 
of the husband to his wife and stating the 
amount of value of the portion she brings ·t.o 
him in marriage, which amount, with an addi
tion of fifty percent, she was 'to reoelv~ in 
case her husband died or divorced her. 111 

I 
----~·~" _ _:_;_. -
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Thus we see that. the wife 1 s legal and social righ'ts and status were pro-

tected by the "kethubah" institution. 

Nevertheless a. deaf woman, accordj.ng to rabbinic law was not legally 

ent:ltled to her "kethubah." This rule was stipulated to facilitate the 

marriage of deaf women. 

11.>\WJW n1:>1wi win N:'nJi .il::i.in:i n7 n''71. 77Jr.i n1111ni 11 

o ii' 7 Y on 'i p N: ii mi w ii ii D n w J i ·win n p Ei n J 111 El 11 y R n, n p £'l 

1N: nwin N:l!llW npEii n::i.1n~ on7 W' ,1~,,p7 1J1 .oi'i~ 
nJiw 'Jm~ n~''P n::i.1n~ ,n4~ nl.>\c il7 ::in~ ,,,~• il~iw 

~''N:1 il'i l'R ill1 ., Rn .MJ11 R~Y~ .1'0~J::J. pir7 
.'nil? ':J.DJ N:/1 1YJl.l 'f.l 

11.And whence is it inferred that a deaf 
woman is not entitled to her kethubah? 
From what was taught j.:f: a man who was deaf 
or an imbecile married women of sound 
senses (the latter) even though ·the deaf 
man recovered his facul·ties or the imbe
cile regained his intell:tgence, have no 
claim whatsoever on (either of) them. 
But if (the men) wished to retain ·them 
(the latter) are entitled to a kethubah 
of the value of a maneh. If, however, 
a man of s.ound senses married a woman who 
was deaf or an imbecile, her kerthubah is 
valid even if he undertook in writing to 
gi.ve her a hundred maneh, since he himself 
had consented to suffer ·the loss. The 
reason then, is because he himself con
sented; had he not consented, however 
she would receive no kethubah since other-12 
wise men would abstain from marrying her. 11 
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Epstein comments on the above talmu.dic passage and succinctly de-

soribes the legal rights of a deaf person vis-a-vis the 11kethubah" insti-

tut:Lon in his book triJewlsh Marriage Con'l;racts. 11 

"The deaf mttte woman is by rabbinic 
ordinance not entitled to any mohar 
at all, iri order to make marr:i.a.ge to 
her easier on ·t;he man. Ye·t; if a norm.al 
man married a deaf mute woman and gave 
her a kethubah of ever so large an 
amoun·t, he must pay that amount on di
vorce not as a kethubah but as me1•e 
promise for a consideration. On the 
o·ther hand, he has no claim on her .for 
arry of the rights of a husband. Simi
larly, if a normal woman married a deaf 
mu·te husband, he is anti tled to all the 
privileges of a husband while she has 
no claim on him at all. If the court 
ent.ered into an agreement, with a normal 
man on behalf ot a deaf mute woman for 
the consideration of his marrying her, 
that agreement is binding. Wi thou'!:. 
specific stipulation or in the case of 
the marriage of two deaf mutes to each 
other where stipulation has no legal 
power, the kethubah terms do not apply 
and the husband has no legal rights 
over his wife 1 s property. 1113 

From the above we are keenly aware and most acutely informed of the 

legal status of' a deaf woman or man vis ... a-vis the 11kethubah 11 institu·tion. 



B. The Relationship of the Deaf Mute to the 11Terumah" Privilege 

J.n d.i.scussing ·t.he legal and social ramifications of deafness vis-a-

vis the "partial validity 11 of a rabbinic marriage, one cannot pass over 

the question of aterumah"14 and the role it plays in the marriage of two 

deaf people or one deaf person to a hearing person. As I menti.oned before 

the rabbinic validity of suoh marriages led to various complications 

demanding special legal treatment. 

The phenomenon of 11terumah11 and the role it plays in a marriage of 

deaf mutes is illustrated in Yebamoth mishna 7:4. This mishna explains 

·t.he relationship of 11termnah 11 vis-a-vis a. marriage which has only rabbinic 

sanction. 
7'D1iKnl Dl~n1 il1Yn 

~n~~P1'1 o~lw ywn 7l1 winn1 
·l?~·~~D M~1 7'~01E 

"An embryo, a yavam, betrothal/ 
a deaf mute, or a boy of nine 
years old can deprive (a woman) 
of the right to eat (from the 
terumah) but they ca~ot bestow 
(on her) the right. u1 !> 

Before I explain the relationship of nterumah 11 to a rabbinic marriage 

involving deaf mutes it is important to comment on 11betrothal 11 (in the 

above mishna) and the effect it has on the terumah privilege. This will 

give u.s background and further insight in understanding the complications 

that arise when a deaf mu·te marries a hearing person and is subsequently 

out off from the 11terumah" privilege. 

Bertinoro interpre·ts 11betro·thal 11 vis-a-vis the 11·berumah 11 pri vi.lege 

as follows. 
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He states that a priest's daughter betrothed by an Israelite loses her 

''terumah" privilege because betrothal represents legal acquisition and 

the woman is the acquired property of ·!;he non-priest. On the other hand 

an Israelite 1 s daughter betrothed by a prie:;rl;, who would be biblically 

allowed the priv:Uege of nterumah, 11 was denied this pr:i.vilege by the 

rabbis as a preven·t;ive measure against the possibility of her treating it 

16 
to other people • 

.Against this background and under£:rl;anding of 11terumah 11 and 11betrothal" 

we oan easily explain the other part of our mishna concerning a deaf mute, 

his marriage pa.rtner and the 1~terumah" privilege. 

Our problem. can be succinctly phrased in a question. Why is a woman 

married to a deaf mute depr:l.ved of the 11terumah 11 privilege? 'rhe answer 

is quite clear. A deaf mute Israelite husband deprives a priest's 

daught:.er of 11teruma.h 11 because he acquired his w:i.f e by rabbinical enact

ment and consequently his marriage has only rabbinic validity. However 

a deaf mute priest does not quality his wife~ because the aoquisi tion was 

only rabbinically valid and not biblically valid. Thus the rabb1nically 

valid marriage could not qualify the woman for biblical nterumah.1117 

There were, however, cert.a.in condi·t:.ions under which woman might 

eat 11terumah, " if she were married to a deaf mute priest • 

win 7n::i? nNW'JW nnp'E ?Kim' n~ K' ni~iy .n~1inl n?::iiK nJ'~ 
• ':i::>Kn n1?" i ?::>"n 
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"If a hearing daugh·ter of an 
Israelite is mar,ried to a deaf 
mute priest she is not permitted 
to eat terumah. If he made her 
pregnant she is not, permitted to 
eat, but ia she bore (a child)she 
may eat. 111 

.Arid so we see that a li'V'ing child of priestly stock qualifies its mother 

(even though she is married to a deaf mu·te priest) to eat from the 

11terumah. 1119 
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c. The Relationship of the Deaf Mute to the 11Halizah 11 Rite 

Another instance illustrating that certain legal and soc:i.al complica-

tions· confronted a deaf person due to his special marital sta·~us was the 

relationship of the deaf mute to the 11halizah 11 rite. A deaf mute person 

in a levirate situation could not perform a valid 11halizah11 rite. This 

is most explicit in both Mishna Yeb. 12:4 and Toi:iefta Yeb. 2:6. 

The mishna runs as follows: 

n~'nw nwinni y~nlw w~nn 
.n,10~ nnl'7n 7~p? nl,1nn1 

ttif a male deaf mute submitted to 
halizah or if a female deaf mute 
performed halizah or if a woman 
perf orrned halizah on

2
8 minor her 

haU.zah is invalid. 11 

Bertinoro to the above misbna explai.ns that a female deaf mute can.not be 

freed by 11halizah 11 and that she has no other course of action than to 
21 

contract 11levirate marriiageu after which she may be divorced. 

Tosefa Yebamoth 2:6 runs as follows: 

"7':S:'in t-i;,, 7'1.l:J.~~r.i n~iwni IDiTin" 

"The deaf mute and the imbecile 
may perform. levirate marriage 
but may not perform halizah. 11 

The corresponding ta~nudic passage to our Tose.fta and Misbna ask why the 

deaf are not subject. to the 11halizah 11 rite. 'I'wo possible answers are 

given. (one which necessarily results from the other) 'The first stat1~s 

that the deaf are That is, they are 

mentally incompetent to understand the full implications and meaning of 

halizah, due to their physical impairment. That is, since a deaf person 

couldn't hear the spoken word our rabbis reasoned that he couldn't 
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understand the full implications of the 0halizah" ceremony111. 

The second reason why the deaf were not subjected to 11halizah" wa.s 

that d11e to t):ierir physical :impairment a deaf mute lady could not 

22 
recite the prescribed words of the "halizah" ceremony and thus she, 

according to law could not be subject to "halizah11 riteq 23 

Thus the deaf mute can be neither the subject nor the object of 

a legally valid 11halizah,.." Therefore if any action is taken in a 

levi.rate situation involving dea:f m1.lte, it would have to be 11 levirate 

marriage" (which will be discussed in a part B of this section). 



D. The Daaf Mute and Divorce 

Thus ·t;he deaf mute cannot perform 11Ha.lizah" because he cannot utter 

the spoken word necessary to act:i.vate and realize the prescribed "halizah" 

formula. However if a deaf person wani;ed to marry or divorce a.not.her 

deaf person or a hearing person he could do so by means of 11sign language" 

or 11 

li'or there is no biblical injunction making spealdng a "sine qua non" for 

marriage or divorce. Tbis is explicit.ly stated in Tractate Yeba:moth. 

' 

~WlW npE1 nnpE ~WlW win 
nli o~i ,N~l1' n~i o~ nwin 

011~ Klnw ow~ .o~,p~ 

.nT~~,~ ~31~ K1n l~ MT'~,~ 

11if' a deaf mute married a woman 
or· sow1d hearing or if' a man of 
sound hearing married a deaf mute, 
if he desire he may divorce her 
or if he wish he mecy- continue. 
Just· as he marries by gesture so 
he may di'vorce by gesture.1123 

So our mishna suggests that just as a deaf mute may perform a mar:t•iage 

by signs, a deaf mute oan also divorce by this procedure. 24 

'fosefta Yebamoth 13 t7 tells us how this me·thod of divorce is to be per-

formed and states that a divorce document is required. 

?nT'~,~ ~~l,~ ix il'~ 
.n~~l n~ 7n1J1 TDii 

11How does one divorce her by 
means of a gesture? One 
gestures and gives ~o her a 
di vorcHil document;. 112.:J 
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'7 NP T n' I , T n commentary to the above tosefta elaborat.es on ·t.his 

procedure and e:x:plains :tt in fuller and grea:t.er detail. He maintai.ns 

tha-1; the deaf mute is permitted to gesture with his head or his hand 

but he cannot use lip movements to show his desire for this is not a 

recognized Wtrf of n l1 T., 7.l i " with regard to giving a get. 26 

At this point as we are discuss:tng the st;a·t.us of the deaf mute vis-

a.-vis divorce, it is int.eresting to no·l;e ·t.ha.t a deaf person, according 

to rabbin:lc law, may even wri·t.e out his own letter of divorce. 

Mishna Gi t·t.in states: 
~ln nH ~in~? l"iW~ ?~n 
.7~p1 n~1w ,win i7.,mH 

.n~"l nH n~ni~ nwNn 

11All are qualified ·t;o write 
out a letter of divorce even 
a deaf person, an imbecile or 
a minor. A woman (not a deaf 
one) ma.,y write out her letter 
f di . 1127 o vorce ..••• 

Bertinoro, aoceIJ~ing •the in-lierpretation in G"lttin 23a, qualifies t.he above 

mishna and consequently limits the legal st.atus and power of a deaf mute 

when he states that a deaf person may wri·te a letter o:f d:l.vorce provided 

that an adult is standing by him and says 11write for such and such a 

purpose. 11 

The reason why a deaf person may write out a letter of divorce, provided 

an adult is present, is beoause he ia not a 

Tha·t is, our ta.lmudic sages felt that since the deaf were stifled mentally, 

due to their physical impairment they would follow wit,hout argwn~mt the 

dictates of an adult. However, an idol.a.tor, a priori, is not permitted 
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to write out a. letter of divorce for he is considered a " n Yi 1 .:i. 11 

and might be persuaded to f'ollow his ow11 conscience. Nonetheless, the 

deaf mut,e may only write ·the 11 o ::> 1 ti " ('the blank form); the 11 l:J, , n " 

(the formal part) must be written by a Jew who is physically sound and 

is a " 
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E. The Status of the Deaf Mute When Confront;ed wl th Divorce and a 
Levirate Situation 

A question might confront us. What if a man of sound senses (who 

has a deaf bro·thar) marries a woman of sound senses and a 11levirat.e situ· .. 

aticm. 11 exists shortly after? Can the deaf man divorce his 11yabamah-wife 11 

by means of gestures? The tosef.'ta. answers no. 

n• ,~, np,m~ nnp'm 
N'31~ 1J'N1 OJ1~ ID,n 

.o1:iiY'~ 
11If a woman of sound hearing 
is married to a man of sound 
hearing and he has a deaf' mute 
brother, then he must consummate 
levirate mar1"iage with and he 
can never div9rce. u29 

The reasoning behind ·t.his is logical. The original marriage was biblically 

valid. A 11levirate situatiOll 11 c:onfronted the new couple. A deaf mute, 

because, of his physical impairment was not considered mentally competent 

to dissolve a bibl'ical tie. 30 

Thus he cannot divorce his newly acquired 11yeb.amah-wifeu by means o:t." ges-

tures although he could divorce a norm.al wife by such means. Also, a 

biblical levirate tie could not be broken by means of signs or gestures. 

However, if a rabbinic levirate tie exi~rted the man could divorce h1.s 

hearing wife. Tosefta 1 J :9 confronts :th:ta situation: 

win nN ,,,, win~ nnpm 
,npE nM ,,, npE' nwin 
win n~ ,~1 win? nm~n 
iY·'') n1cl.. \ b 0~-in.'i -f~ll 'lfi 

- ~,Jin~ nii OM .OJ1~ 

.C,'P~ - O''P' n1i c~ 

_.J 



n If a woman of. sound hearing 
is married to a deaf mute and 
he has a deaf mu·t;e brother or 
if a deaf mute woman is married 
to a man of sound hearing and 
he has a physically sound brother, 
or if a deaf' mute woman is 
married to a deaf mu·te man and he 
has a brother of sound hearing, 
or if a deaf mute woman is married 
to a deaf mut.e man and he has a 
deaf' mute bro'l:>her, then he must con
sununate levirate marriage. If he 
desires to keep her he may keep her; 
if he desires to divorce her he may 
divorce her. 1131 

~l. 

In all the above cases the original marriages are rabbinically valid. 

A rabbinic levirate tie exists and since ·the deaf mute in question is 

unable legally 'l;o be an active participant in a valid 11halizah 11 rite, 

levira·te marriage is necessary. And since ·the levirate situation ·that 

we are confront:lng is rabbinic, the man, even if he is a deaf mute may 

later divorce his ''Yebamah-wife. 113
2 

At this point we enter into more intricate and complicated ·terri-

tory. Misbna. Yebamoth 14:4 and its corresponding tosef"t.a deal with ·the 

legal social problems of two brothers marrying two sisters. In all of 

these cases a·t. least; one of the spouses is deaf. 

In order to illustrate the situation and the problem involved I will 

present the mishna: 

np~ 1nN1 \t)'1t1 ITIN tPnN ~.31V 11 

n~ .ninp~ ni,nN 'nID7 tJ'N1WJ 
np~ nivy~ n~ ,nnp~n ~y::i ivin 

."nIDN ninN tJllV~ 111;~11 .nnpion 7y::i 
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11 If two brothers one a deaf. mute 
and the other of sound hearing 
were wedded to two sisters o:f 
sound hearing and the deaf mute 
husband of her of sound hearing 
diedj what shall the one of sound 
hea.1:ing, the husband of the othe:r 
of sound hearing do? She goes 
free because she is the wife's 
sister.n3.3 

We :realize that the widow cannot enter into levirate union with 

. her brother in law because of the law of two sisters living with 
34 

one man. 

Our mishna continues: 
n~ .nnp~n 7y~ npD n~ 

N'~1~ .nnr~ ~Y~ win nwy~ 

niioN 1'MN nw~i ~~~ inwN 
.o7U'7 

"If he of sound hearing~ the 
husband of her of sound hear ... 
ing died, what shall the deaf 
mute, husband of her of sound 
hearing do? He must release 
his own wife with ~ bill of 
divorce and his brother's wif~ 
is forbidden to him foreve:r.,n 5 

He must divorce his wi:fe :for his mar.ital relation with his sister·,.. 

in..,law is greater than his ma:rital. status with his wife. That is 11 

the levirate relation with his sister•in ... law whose marriage was 

penta.teuchally valid overd.des his present marriage which is only 

rabbinically valid.. Thus, there :i.s no strength in his marriage 

to override his 0 yebam.ah.n And he can't marry his brother's wife 

b . h" "f . 36 ecause she i.s is w1 ·e's s 1st er. 

As we continue to read our mishna in question we are made more 

aware that legal and social complications can arise when one marries 

a deaf person. 



- , , , ~ ' -~----------- -- - ---

ni'nN 'nID? o~N1IDJ C'npm O'TIN 'JID 
,nwin ?yl npm nD ,nnpm nnNi nw,n nnN 
ninN ciwD Nin .nnpm ~Yl npm MIDY• nD 

npm MWY' MD ,nnpm ?yl npm nD .MWN 
nwN nN1 ~~l inwN nN N'J1D .nminM ?Yl 

.il:'P?nl Pi!il'\ 

c~Niwl npm inN1 win inN ¥o'n• 'JID 
nD ,nnpE nnN1 nwin nn• ,ni~nN 'nw? 

.nnpm ?vl npm MIDY' MD ,nwin ?yl win 
,nnpm ?Yl npm nD .MIDN ninN oiwD R!n 

~~l inwN N'l1D .nwin ?yl win nwy~ MD 
.0?1y? Mi1DN 1'TIN nIDN1 

11If ·t.wo brothers sound of hearing 
were married to two sist;ers, one a 
deaf mute and the other sound of 
hearing, the husband of the deaf mute 
died, what shall the other of sound 
hearing, the husband of her of sound 
hearing do? She goes free since she 
is the wife's sister. If he of sound 
hearing, the husband of her of sound 
hearing died, what shall the other 
sound of hearing, the husband of the 
deaf mut.e do? He must :e.ut a~&_ his 
2.!¥1 wife bl a bill of divor~ and 
free his brother's wife by submitting 
to halizah. 

If two brothers, one a deaf mut.e and 
the other sound of hearing, were 
wedded to two sisters one a deaf mute 
and the other of sound hearing and the 
deaf mute, husband of the deaf mut.e died, 
what shall the other of sound hearing 
husband of the other of sound hearing 
do? She goes free by virtue of being 
the wife's sister. If the one of sound 
hearing, husband o.r her of sound hearj.ng 
died, what shall the deaf mu·te, husband of 
the deaf' mute do? She goes free_bl 
~~e of bein~ the wife 1,E_ ~ister. 
If the one of sound hearing, husband 
of her of sound hearing died, what 

33~. 



shall the deaf mu.te husband of the 
deaf mute do? He must set his wife 
~~!?J.!.!.~f "<l~<i!~cf...!1!.s-
~oth~i~~{~~~ tea.~£!'. 
all time~" -----

By reading our mishna we see that in the above cases the living 

brother must divorce his wife and realize that his brother's widow 

is also forbidden to him tor. all time. It is interesting to note 

that the corresponding Tosefta contradicts our mishna with regard 

to the fact that the living lrothe:r must divorce his wi:fe. 

n1'nK 'nW 7,K1WJ 7'W~TI 7'nK 'lW 8 

,~ ,niwin ni'nK 'nw iK ,ninp'm 
7~1 ,nmin nnKi nnp'E nnK n1'nK 'nID 

J'nK ,lID~ 7'K1WJ niwin ni'nK 'nm 
'JW~ 1K ,?'Win l'nK 'JW' 1N ,1'np'm 

t'n• 'lW .win inK1 np•m inH t'nK 
nnp~m nnK ni'nN '"W 7'K1WJ J'TIP'E 
win~ nnp,mi np'm' nwin ,nmin nnKi 
,~, inmK K~N 01~·~1 nx·~n~ 1•~ 1~K 

11 iJIDK nHlK tl1IDI.> Klni 1T'ii"I 

"Iftwo deaf mutes brothers marry 
two sisters of sound hearing or 

two deaf mute sisters, or two 
sisters of whom one i.s hearing~ 
the other mute, and likewise if 
two sound of hearing brothers or 
two deaf mute brothers, or two 
brothers of whom one is hearing, 

the other deaf mute, and likewise 
if two sound of hearing brothers 
marry two sisters of whom one is 
sound of hearing, the other deaf 
mute or if a deaf mute (sister is 
married) to a brother sound of 
hearing (sister is married) to a 
deaf mute brother, there is here 
neither halizaJ:i norlevirate un:i'on, 
"butinS"t~~ his wife re~aJ.E~~i ~ 



l ~- • ' - ~ • ' - -

\, 

him ~~~~n is~~P..!._ 
because of the prohibition of marry
ing a wife's sister.," 

We note that the ruling.of: the tosefta here is radically different 

than that of our mishna. In such cases as the above, our mishna 

would dictate that the living brother divorce his wife:~ and realize 

that his brother's widow is also forbidden to him for all time~ 

The tosefta takes a different stand and maintains that neither 

11 halizah" nor. levirate union operates here but the man stays with 

his original wife and her sister is exempt from marrying him. 

Nevertheless, it is obvious that many controversies and di:fficul1o1 

ties can arise when one marries a deaf person, and that not only 

is the deaf pll!:rson's status vis-a ... vis marriage unique in rabbinic 

literature but the legal and social status of his or her hearing 

partner becomes subject to change and occupies a special. position 

in the post-biblical e:rae 

---- - - --- - -- -



I II. Conclusion 

.From our reading and study we have seen that the "limited 

validity" of a rabbinic marriage involving two deaf. mutes or one 

deaf person and one hearing person lead to various complications 

demanding special legal treatment. 

The rabbis l~galized the marriage of deaf people for they were 

of the opinion that such a marriage could be a successful marriage/ 

That is, a deaf couple could lead a harmonious, well adjusted mari~ 

tal li:fe. Nevertheless, they were exempt from participating in 

certain of the basic inst~tutions of which marriage entailed. A 

38' 
deaf woman was not entitled to her 11kethubah." As a result the 

wife's legal status was on a much lower level than her hearing 

counterpart. 

The d~af' could no.t per.form the ''halizah" r:i te39:; the deaf mute 

could qe neither the subject nor the obje~c:·t of a legally valid 

"halizah9 11 Therefore if any action was taken in a levirate situa-

ti.on involving deaf mutes, it would haveto be levirate marriage. 

A man could divorce his deaf mute wife for the rabbis felt that -

a deaf mute was mentally and socially enough aware to protect her 

person and guard her get; in essencw to cope with her env~ronment 0 

However if she married by "sign language" so she must be divorced 
40 

by sign language. 

-0~· ~'"\'.""? 
,. All the above amendments to the regular marriage process were 

considered necessary by the rabbis because of the "limited 

valilflity" of the deaf mute's marriage., Nevertheless I am some ... 

1.....-i __ _ 
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37. 

what compelled to state that I feel that the rabbis were not only 

legally motivated to give the deaf couple a separate status but 

were also psychologically motivated to do so., Even though the 

rabbis felt that a deaf person could cope with his environment 
41 

(since they legalized his marriage} ; and even though they 

attributed to bim a sense of personal worth and honour 

"nw1::i. 17 w~ w,n?tt 42 

they still considered him to be mentally incompetent (due to his 

physical impairment) in many areas of lifeo The deaf were 

Hl.P l nyi "l::J. ~7 43 according to the rabbis and consequently 

they (rabbis} maintained that a 11deaf per son has the capacity of 
44 

physical action but not of intention .. " 

And further more the :rabbis are quoted as saying 11 ln the majority 
45 

of cases what they (deaf people) do is bt.lngledi;i 11 
( p'?p7'lpt.l Jn'»WYD :l'B,) 

Thusly the deaf mute was given a special status in rabbinic lite:ra ... 

ture and consequently his marriage had only ''limited validity.'' 
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FOOTNOTES --
PART ONE 
-~---

1. M Terumoth 1:2. 

2. Ibid. 

3. T Terumoth 1:1~ 
fi.,I}. 

4
111 

Tosafot to Hagigah 2b"qquotes two exceptions to the rule that the 
"here sh" is one who ca"rinot hea:r or speak. The :fir st exception is 
:found in Megillah 19b.where it is maintained that 11all are fit to 
read the megillah except a deaf person an imbecile and a minoro" 
Tosa:fot states that this is not evidence or proof that the :rab"' 
binie 11 hereshtt is one who can neither speak nor hear for here we 
must be dealing with one who speaks since it cannot be assumed 
that he woul.d lead others with gestures or sign language. Tosa"' 
fot brings forth another exception in Mishna Chullin (mishna 

s. 

6 .. 

1. 

a. 

9. 

10. 

1111 

llae 

12111 

13,. 

14$ 

15. 

16,. 

one) where it states that "all may slaughter except a deaf person 
an imbecile or a minor lest they impair what they slaughtero 11 

Again Tosa:fot states this cannot be evidence that a he:resh ac ... 
cording to the rabbis is a deaf mute because the rabbis in this 
instance believe that the "heresh" will be able to confirm his 
act of slaughtering. 

T Jerumoth 1:1. 

B Gittin 7la,. 

Ibid. 

B Hagigah 2a .. 

Ibid., 

M Hagigah 1:1 .. 

B Hagigah 2b. 

Ibid,. 

T Teru.moth 1:2. 

Deut. XXXI, v. 120 found in B Hagigah 3a .. 

B Hagigah 3a. 

B Hagigah 3b,. 

M. Roshr•. Hashanah 3:8. 
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17 .. Ibido. 

18., B Eruvin 3lb .. 

19 .. T Yebamoth 9:3. 

20. B Chullin 2a,. 

21. M Machshirin 6:1 G 

22. B Chullin 86a .. 

2.3. M Baba kama 8;4 .. 

240 M Shevuoth 6;4. 

2.5 0 M A:rachin 1: l .. 

26 .. M Meilah 6:2 .. 

21 .. Bertinoro to M Meilah 6: 1 .. 

28. Bertinoro to M Meilah 6:2. 

29. B Yebamoth 68a." 

30. B l·fagigah 2b. 

31., M h h • Mac s;~ri.n 6:1. 

32 .. B Chullin 86a. 

33., 11<;juidance and Counselling for the Deaf" by Helmer R. Mykelbust, 
Ed .. Dat Arthur Neyhus, Ph.D .. , Ann M. Mulholland, M .. A.:., ~e.~ 
Anl1,..~.-2f th~~.1_, Vol. 107,, Noo 4, P• .3710 

37,. B Chullin 86a. 

38~ T Baba kama 9:13., 

39., B Baba kama 86b. 
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40 9 T Baba kama 8:4, (by Rektor, Prof. Adolf SchwaEzt P• 91• 
Wien 1912, Verlag Ber Israel ... 1'heol., Lehranstalt) 

40. 

4lo B Yebamoth ll.2b [this comparison vis-a .... vis the marriage of a 
deaf mute and the marriage of an imbecile will be discussed 
in greater length and detail in the following chapter.] 

42. Rashi's commentary to Gema:ra .., B Hagigah 3a .. _,, -- . 

• i'H:l 1 IV 1 il T " N "' --- ...__....._ 
1VJ1yn J7.>1 nil7.:>n 7~ ii~mw 01p~ '~~ i17.:>Nn 

11 i~7.:>7.l ,,~i'.:l?J PN1 p.:ip 1.l".lp 7'N1 

43. B gittin 59a, 71a. 
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FOOTNOTli~S 

PART TWO 

1 • Boaz Cohen, 11&irtrothal in Jewish and Roman Law 11 in Proceedings of 
Amer:i.can Academy .for Jei.rish Research, Vol. 21 (1952) pp. 75-76 
(Bloch Publishing Co., New York, N.Y. 1952.) 

2. T Yebamoth 68a • 

.3. T Yebamoth 11 2b. 

4. Ibid. 68a.. 

5. Ibid. 1 o~.b. 

6. ~nJpn ~~''P1 nw,ni w,n 
i'~1W'J 7J~i in7 1Jp~n 7J~i1 

11In the case of deaf man er 
a deaf woman where the rabbinical 
ordinance could be carried into 
practice the marriage was legalized 
by the rabbis. 11 (Yeb. 112b) 

Rashi comments and elaborates on the above t,alm.udic passage. He states 
that the rabbtilnic ordinance could be carried into practice because a 
marriage of two deaf mutes or a marri.age involving one deaf mu:te 
coµld definitely lead to a happy, well adjusted matrimonial life. 
Rashi states : 

on~l,l oi7w ni,n7 7::i11ID 

w":i, nwin oy IVin i .,, i:H-i: 

.irnp!il W"~nlV::l 

So we see that for ·~he rabbis a successful marriage was one in which 
the couple lived in peace. Boaz Cohen, in M.s article, 11Concerning 
Divorce in Jewish and Roman Law" (found i.n "Proceedings of l\lnerican 
Academy for Jewish Research" vol. 21, p. 20.) 
States: 11While the end of marriage was primarily the procreation of 
children, yet it was considered also a partnership in which both 
parties should live in peace. The Mishna alludes to the sta:be of a 
happy marriage as one which is peaceful ( n.ll., :i, , 3 ,: 0 1 71!1 j 
and to an unhappy marriage as one which is punctuated by quarrels 
( np:n ip:i iltitip) 

7. M Ye bamoth . 13 : 9. 

8. Bertinoro to M 13 :9 

9. Both page 68a.and 112b. of T Yebamoth point out that a special marriage 
of rabbinic validity can be enacted if a deaf mute wants to i:mter :l.nto 
marriage. J.n order to understand the full import and meaning of 68a 
in ·t;he talmud it is necessary to look at the mishna of this gemara. 
'l'he mishna (M. Yeb. 7 :4) s·ta:t;es that a deaf mute deprives a woman (if 
she is the daugb:t.er of a priest ) of' the right terwnah but · cannot bestow 
the privilege upon her. (if she is the daughter of an Israelite.) 



.,.,.~---------· ...... . 

' fr 

The gema:ir:a explains the reasoning behi.nd this on Yeb., 68a 111 

It maintains that a deaf mute deprives his wife of the p:iivi"" 
lege of 11 terumah" since he acquired her by virtue of a rabbini ... 
cal enactmento ~nJpn~ n'Jlp ~M, 

p:i.11 

Ras hi explains the meaning o:f P :ii, }(n J ji' n in this con ... 
text.., He explains that even though a deaf mute is not nyi i:i 

the rabbis granted him a legal marriage. ( 7'~iID'J 7J:i1 n:i 1l'pn) 
Another example showing that the rabbis did make marriage rabbini~ 
cally valid :for a deaf person and his spouse if they desired to 
enter into marriage is found in Yeh., 112b., Rashi states that the 
marriage and betrothal of a deaf person is valid ( 1'~1ID'J ID' 

ID1.n 7 1" lll1, ji' i even though he is of inferior intelligence and 
despite the fact that in other circumstances a deaf person could 
not execute a kinyan. However, his acq1.1isition here is rabbini• 
cally valid though pentateuchally it is not legitimate. 

lo. M .. Melziner, "Marriage and Divorce" (Bloch Publishing co., 1884) 
Po 86• 

11., Ibid,. 

12, B Yebamoth ll3a. 

13., L6 Mo Epsteinit "The Jewish Marriage Contract" (Jewish Theol. 
Seminary, New York 1927), pp. 232-233, 

VJ... We, know that when a priest marries a woman (and both o:f which 
are of sound hearing) this woman is entitled to the terumah 
privilege; so are members of his household and slaves granted 
this privilege. (This is learnt from the sifra, the tannaitic 
midrash, as it comments on Leviticus 22:11) 

17:HPIV 0',JY Mlpi tllVK ~IDJID 1i1::J? 7'J7J 11 

7."JP (llH)J) MJP' '::J 7M::i1 ? 0 n ?irniin:i 
nnJpID MID~~ J"l~ i:i 7::JK' K1M imo::i) 

M7J11n:i i?::iK'm O"l:.1Y 1lpW C'l~Y1 0',:.1Y 
1J•Jp ~K (J"Jji' MJp• "::J 7M::J1 iDKJIV 

•
11 /::J'!K 7•Jp Mlj?l!J 

15. M Yebamoth 7:4. 

160 Bertinoro to M Yeb. 7:4. 
M7 'lnp:; M7 l'OEl ~PM ?NilV"' JM::J n:i 'K" 

(r:i::i Kiji'"1) ~in::Ji::i n? M7'DEK i1'1M nYIDD1 i1'1i1:.1 
K7 7;,::i? '7K11V' n~ 'K ~,, W'>K/ M'nn''::J JM~ n:i1' 
i17J11n ?IV 7'' 01::J M7 ,~TD' YDW M1'Tl M? 7•::JK~ 

"M'n1'nK?i il'nK7 npIDni M':iK n":l:i 

______ .... __ 



11e B Yebamoth 68a. 

18 0 T Yebamoth 9:4. 

19. We notice that this ruling in the T has its parallel in M 
Yeb 7:5 "" " (if she gave birth she may 
eat) Thus it is established that the power o.f a child is, 
in this specific instance, greater than that of a father. 

20 0 M Yebamoth 12:4s 

21. Bertinoro to M Yebamoth 12:4. 

22. Deuteronomy 25.:9 ... "then his brother 1t:s wife shall go up to him 
in the presence of the elders and pull his 
sandal off his foot and spit in his face; 
and she shall answer and say .. 'So shall it 

230 B Yebamoth 104be 

23a. M Yebamoth 14:1. 

be done to the man who does not build up his 
brother's house'" 

240 Even though the rabbis included the deaf mute :i.n the same cate
gory as the imbecile it mustbe stressed that the rabbis with 
regard to marriage and divorce, did not place the deaf mute on 
the same low level as that of the imbecile• As mentioned before 
in my thesis, the marriage of two dea:f mutes or one deaf mute to 
a hearing person was legalized by the rabbis and given a sepa-
rate status in rabbinic law. Their marriage had rabbinic validityn 
For the rabbis :felt that such marriages could definitely be suc
cessful arid that two. deaf mutes or a couple involving a deaf mute 
could lead a well adjusted marital life. However, the rabbis 
could not validate the marriage of two imbeciles :for they felt 
there could be no marital bliss between such a couple. (Yeh. 1124) 

Also with divorce the rabbis laid dowa1 different rules for 
the imbecile and for the deaf mute. The rabbis recognized that 
the deaf mute was mentally more alert., And so the rabbis said: 

\Ir') fl 
NW.llll np:Ji nnp!il Ki!l.lw t1.:l-rf 

.K'31n ,N'J1n7 n1i OK nwin 
.O''P' O''P~ MJi ON1 
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11A deaf man who married a woman 
of sound senses or a man of. sound 
senses who m.ar:ri.ed a deaf woman 
may, if he wishes to divorce her 
do so 0 And i:f he wishes to retain 
her he may also do so." 

o~ nwinnJ1 nnpm ~WlID npm 
n'mnwl .o~'P' nxi 0~1 ~'31• nli 

.~''.:!l:P i,.i;7 

"If a man of sound sen~les marr :i.ed 
a woman of sound senses and she 
became deaf he may if he wishes 
divorce her and if he wishes he 
may not divorce her. If she 
became an imbecile he may not 
iUvorce hero" (Yebo ll2b) 

44. 

The deaf mute can be d:i.vorced because, in all likelihood the 
rabbis felt she was mentally competent to take care of her per~ 
son and guard her get. The rabbis vested a degree of social 
and mental awa:reness:i in her 11; However the rules governing di ... 
vorce with regard to an imbecile or insane person were d:i.ffer ... 
enta Boaz Cohen in his arti~le "Concerning Divorce in Jewish 
and Roman Law" (2E..!_.S::i.t.) 

p., 24 ... 26« brings in many insights and valuable information con'"' 
cerning divorce and the insane,. If the w:i.:fe became insane after 
marriage her husband could not divorce her. R~ Isaac, a 
Palesti.nian An1o:t::a stated that the rabbis prohibited divor.ce·' i:f 
the woman became made in order to protect the woman from illicit 
relations with other men .. ( ip:in J.illf.l 11:i Dill' -N7ID) 

The school of R. Yannai stated that a woman who becomes insane 
should never be divorced because she might succwn'b to improper 
advanceser. ( ni'liJ. "J:Jr.i) 
R. Zera and R. Illa stated that she must be retained 

by her husband because she did not have the mental competency 
to guard her get.. ( n:r:P .:i. n N i H>ll) 7 n 7 D ') i1 P i,.i;w 

-~--- -- -- -- - -

From this footnote we see that even though the deaf mute and 
the imbecile were categorized in the same formula of 11heresh, 
shotah v'katan" and were consequently denied many :r.eligious·and 
legal privileges, the deaf mute was on a higher level and granted 
a higher status than the imbecile vis~a"vis the laws of marriage 
and divorceo The deaf mute could be divorced because the rabbis 
;tel t that she was mentally and socia.lly alert to cope with her 
environment. The rabbis could not allow a m;m to divo1:ce hli,s 
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26• 

290 

insane wife for they felt she was both mentally and socially 
unfit to cope with her environment. 

T Yeb,, 13: 7 °ZU:t°f.!rmanj,,~ l Edition (however 7Kji'TTI" 71 rnEdition 

T '?i:i;prn' 7 nn B Yebamoth 13:9 It i:!l:' ::i II instead of 
i:!l: i1 T .,, ::l Jerusalem 

M Gittin 2:5. 

Be:rtinoro to M Gittin 2:5 following Gittin 23ao 

T Yeb., 13:7e. 

has 

3011' ?Kl?Tn' 71 Til commentary to this T where he s:taif:es (in commentary 
T. Yeb. 13:9) -'7~f'Tn" 71 Tl1 

i111ni1 p.:i Hll!/K illl.IYJ l'Pil ,m.:i::in 11 

Kn''l1Ki l'll.111'~~ 1J'K K1i11 
11 n.:v1 7~ 1J'l'l:ID onvr.i 

31.a T Yebamoth 13:9 (Edition 'iN:ji'Ttl' 71rnj 

330 M Yebamoth 14:4. 

340 l .... evo 18:18 

3511 M Yebamoth 14t4. 

11And you shall not take a woman 
as a rival to her sister, uncov
ering her nakedness while her 
sister is yet alive." 

36. Bertinoro to M Yebamoth l4:4f,I 

37. Ibid., 

384 B Yebamoth 113ae1 

39 .. M Yebamoth 12:4, l' Yebo 2:6. 

40. M Yebamoth 14:1. 

41. B Yebamoth ll2b. 

420 T Baba kama 9:13, B Baba kama 86b. 



43. B Yebamoth 104b. 
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440> M Machsi.d.n 6:1. 
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45111 B Chullin 86«ft • 
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