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Ths thesis contains a study of the earliest form

of rabbinic law involving partnership - joint ownership

of residential property. The basic aim of the study is

uncover the nature of partnership as it originated in

To this end all aspects of rabbinicrabbinic law.

condomlnia law have been studied and explained. 1'he
major issues involved are the rights on the part of each
owner in the condomlnia to basic support and protection
from various parts of the building, ability to compel
the other owner to repair and maintain his part of the
building, and damages resulting from failure on the part
of either party to carry out his obligations.

In addition to study of the rabbinic law concerning
condomlnia, a short presentation of English and American
common law on the subject has been made. Material for
this presentation was selected with a view toward its
use in highlighting areas of rabbinic condomlnia law.
Only those cases having a direct bearing on issues arising
in the rabbinic common law were presented.

The thesis also contains an analysis of the nature
of rabbinic partnership as it existed in joint ownership
of residential buildings. Where there is no available
material from the English and American common law, the
analysis was made strictly on the basis of rabbinic law,
but the former has been utilised wherever possible.

The main conclusions of the thesis are that within
condomlnia law, partnership is created by the fact of two
owners living in one building. The two owners are treated



equally except In such Instances where this would not be

their respective apartments, necessitating recos-nition
of greater expense born by one party. In all other areas,
rabbinic law operates to keep the footing of the respective
partners on the same ground as when they entered into
the partnership, allowing neither partner to gain an
undue advantage over the other.

r

fair, i.e. where there is a physical difference between
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INTRODUCTION

The law of partnership forms a major part of the rabbinic

law of damages. Two of the five chapters of Safer Ninvan in

the Yad HaChazaka concern partnership and differing aspects

of it.

nership in property or joint ownership. Any study of partner

ship in Jewish law must begin with the consideration of part

nership in its simplest form. This is, in fact, an area of

Perhaps the earliest and certainly one of the early

areas of joint ownership was joint ownership of residential

Following the principle that the oldest sectionsproperty.
of law in a given area are found in the forward sections of
the Mishna where they are located, the law of residential
joint ownership, or condominla, is the origin of all partner-
shi p. Its study has merit, therefore, for two reasons. One
is the comparative study of American condominla law; the
other is as an initial step for treatment of all rabbinic laws.
concerning partnership.

The locus of the rabbinic law concerning partnership is
the last chapter of Eaba Mezia and the first few chapters of
Baba Batra. These two tractates, along with Baba Kamma,

originally formed one tractate before being split into three.

The last chapter of Baba Kez la is immediately precedent to

the Eaba Batra material which should be understood in its

The earliest form of commercial partnership was part-

1

much concern in American law today, the law of condominla.
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light. For the purposes of this study, the first three hish-
nas of Faba Fez la. Ten have formed the main source of material
along with selected Kishnas from the third chapter of Faba

In addition, selected Mishnas from the latter chap-Batra.

ters of Eaba Fezia and the early chapters of Saba £atra have
been used to elucidate this material. In all cases the
procedure has been to consider the Pilshna as an independent
document and then to add to it in individual steps the
Gemara discussion relevant to it, the contributions of the

cod es.
The objective of the procedure outlined above is two-

One is to reach original meanings of the hishna (whichfold.
is sometimes obscured by later interpretation of It) in order
to see the development of rabbinic law and the starting point

The second has been to explicateof the law of partnership.
condominia law as it developed within the framework of
rabbinic law which does not necessarily concern itself with

In particular, thethe independent meaning of any one text.
rabbinic law relies upon the interpretations of the Gemara,
or commentary to the Mishna, so that the Mshna may be sub
ordinated to the understanding of it developed at a later
time.

In addition to the study of the rabbinic literature, a
presentation has been made of material pertinent to the law
of condominia as found in the common law of both England and
America.

While an attempt has been made to givement of that subject.

major codifiers and finally the commentators upon those 
2

This should not be understood as a complete treat- 
3
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a full, although abridged, picture of that Law, only those
cases which have a direct bearing on the rabbinic common law

The examination of the common law hashave been presented.
been for the express purpose of providing insight into the
rabbinic law by the use of a focus not otherwise available.
Rabbinic law and common law are separated by time and distance
having developed in vastly different political and economic

Rabbinic condominia law resulted from an extensionsettings.

Palestine was part of theof Biblical concepts of fairness.

Near East which was subsequently dominated by Hellenistic and

English law reflects an attempt to reconcileRoman rulers.

prerogatives of the king with the growing rights of the land
owners within the feudal system. The documents containing the
common law consist of case reports. Facts and concrete
examples abound while authoritative comment is limited. The
meaning and weight of a case can be known only by reference
to subsequent cases which through their decisions determine
the intentions of previous courts. Rabbinic condominia law
Is entirely the opposite. From the Mishna to the last rabbi
nic commentator, cases are few while rules and general state
ments abound. At the time of the creation of the Mlshnaic
material in this area, the law had developed to such a point
that it was possible to record only general procedures without
the necessity for reference to specific cases. The common
law provides data which is useful in studying the rabbinic law
because it reveals the roots of the principles incorporated
in the Mishna.

1
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The rabbinic condominia law divides itself into three
division of building materials after destructionmain areas:

rebuilding of that building and maintenance and repair of the
building while it stands. All of the material may be under
stood in reference to a simple model of two rooms, one
directly over the other. Nothing in any of the main texts

requires reference to a more complex structure. The procedures
set out in these Mishnas would govern cases of joint ownership
where multiple room buildings are involved, but it is not
necessary to consider these situations for the study of these

in order to have a more complete pictureMishnas. However,
of the setting in which the laws were formed, it is necessary
to consider briefly the entire range of structures covered by
these laws in their actual operation.

The accepted meaning of "house which is closest to theII

meaning of II

occupied by one family or tenant. The house of our Mlshna
is less than the entire building in which it is found. Our
Mlshna makes it clear that house is limited to the ground
floor, but it is not necessary for house to be equal to all
of that ground floor.

In Baba Batra 4:1, house is defined as follows:

The house is limited in this Mlshna (for purposes of sale)

In applying this Mlshna to our Mishnas,i. e.

r
to rooms in the main building used for the same purpose, 

living space.*’

"If a man sold a house, he has not thereby sold 
its side-chambers, even though they open into 
the house, nor the room that is behind, nor the 
roof if it has a parapet ten handbreaths high."

Balt" is "the building or part of a building
„ 4

of a previously existing building owned by two owners,
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we note that neither side-chambers nor inside rooms fiaure
in any of the materials pertinent to the question of joint
owners'ni p. Our three biishnas and the material connected to
them only speak of the upper and lower floors with no vertical
divisions considered. douse is also the term used to

6designate a single apartment in a tenement.
The meaning of the house which is established for pur

poses of sale where there has been an agreement to sell the
house is not the same as the meaning of the house in our

The house in our Mishnas would not be limited toi'iishnas.
the living space area but would include all inside rooms for
the simple reason that when the house falls, the Inside rooms,
regardless of function, also fall. Side-chambers by virtue

be included in the house for purposes of joint ownership.
The meaning of the house in our bllshna would be the main
building exclusive of side-chambers (the materials of which
could be identified and reclaimed) but including all that

In other words, the house
is that upon which an attic could be built although the

The most Important features of the house
(in determining the scope of the attic) are the roof and
walls.of the first floor. All of that roof which was flat

second floor would determine the boundaries of the house.

attic would not necessarily have as great a floor area as the 
area of the tikra.^

was within the walls which supported the tikra which served 
as the roof of the first story.

of their construction could not support attics and would not
7

and on the same level and thereby suitable for supporting a
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The attic which is on top of the house is one
rooms occupied by one tenant or family entered by means of

The crucial feature which distinguishes

the attic as the property of a joint owner is the presence

of this external ladder (with its feet in the courtyard).

trap door in the

Theoretically,

case of joint
ownership, but the importance of privacy prevented this from

It is not clear whether the owner of the attic has the auto
matic right to build another attic on top of it. There are
two conflicting rules which seem to apply. The Tosefta says

This ruling conflicts with the statement made

owner of the attic from increasing the weight of the attic.
The first chapter, which covers Eaba .Cezia 10is

divided into two main areas. The first area is the consider
ation of the relationship between the owners of the building
as it is understood in the Mishna and Interpreted by the
latter strata. There are three types of relationship involved.

They are partnership (shutfut), inheritance (achim shechilku),

and rent (socher u'mascir). i'he first two categories are
Inheritance involves two brothers whovirtually the same.

/

that this is governed by local custom and was permissible in
13 some areas.

If the attic could only be entered through a

an oufta could be sold to another creating a

or more

by fiav Ada bar Ada in the name of Ulla which prohibits the
14

an external ladder.

inherit a house from their father and then divide it, one

tikra of the house, it is called an "oufta.

occurring as the new owner could not erect an external ladder 
and open an outside entrance.^

12There may be more th^.n one attic on top of the house.
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Living on each floor. Once the house has been divided, the
relationship between the two brothers becomes one of partner-

This is important to our study because the lawsship.

governing the relationship between the owners differ in rent

from the laws of partnership.

After the discussion of this problem, the substantive

issues of maintenance and repair, the right to support and

Also included in this chapter isremedies are considered.

the question of damages resulting from failure of either party

to carry out his obligations.

Chapter Two discusses Eaba hezia 10:1 which is con

cerned with the rules governing reclamation of building

material after the building has been destroyed. This hishna

applies only to the area of partnership/inheritance. In rent

the landlord owns the entire building and as a result of that
ownership is the only person to reclaim building materials if
the building is destroyed.

Chapter Three, which discusses Baba Mezia 10:3, covers

rebuilding of the building after destruction. Two issues

prior to rebuilding are considered. They are division of the

land when the parties agree not to rebuild and possible

remedies applicable to the problem which are not presented in

the Mishna itself. The main thrust of the mishna is to ensure

that the building is rebuilt as it originally existed. rhe

entire Hishna deals with one issue, the proper application
of the remedy provided for the house owner's refusal to
rebuiId .

[
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The fourth chapter contains a presentation of the lin-lish
and American common law bearing on the subject of condomlnia.
That material has been arranged to facilitate insight into
the rabbinic law of condomlnia.

The final chapter contains an analysis of rabbinic lav;
the subject of joint ownership of residential property.on

It presents an understanding of this material as it bears o.n
the important question of the nature of the early law of
partnership within rabbinic law.



9

117 IhOD UC a'ION FOO r\ Oreo

4.

one on top of the other?""what of two attics,

Hoshen Nishpat 164:9-

/

1. Encyclopedia Judaica, Encyclopedia Judaica Jerusalem, 
Ihe r.aCniIlan Company, Jerusalem, 1971- "partnership" 
The laws of partnership develop mainly from the law 
of joint ownership.

2. ihe major codifiers are l)daimonldes, Yad rjaCbnzakah, 
Yakov ben Asher, Arba'ah Turim, and Joseph Caro, ohulchan 
Aruch.

3. material on the history of the common law may be found 
through reference to the appropriate articles in 
Corous Juris Secundum and American Jurisprudence 2nd . 
k'ebsters i!ew Twentieth Century Eictionary, Unabridged

World publlshln. Company, Cleveland.Second Edition, ihe 
and New York, 1971•

5. See B.B. 61a. Though the side chambers and the house are 
used for the same purposes, the "side-chambers are not 
sold with the house. Eoth hash! and nabenu Gershom state 
that the "inside room" Is used for storage of goods and has 
a different usage, xiashi, ad. loc. s.v. "room." nabenu 
Gershom ad. loc. s.v. "room by Itself.

6. 3. E. 61 b. s.v. "where he drew the boundaries outside."
7. There are two Interpretations of yazia given in the Gemara, 

and neither supports an attic. The first, apsa, is understood 
by Hash! and Nimuke Yosef to be a low builcing connected
to the house, a sort of shed. Ihe second, badka chalila, 
is explained by Hash! as like an apsa, and by nabenu Gershom 
as a corrlder in front of the house, nabenu Gershom understands 
ansa as an attic entered from inside the first floor, in 
which case joint ownership would not be at issue.

8. Tlkra is used within rabbinic literature to denote either 
the beams alone or the beams and plaster combination.

9. If the house had internal walls, the attic walls could 
extend upward from them, where otherwise they would he 
contiguous with the outside walls, equalizing the floor area.

10. Alfasi to Eaba Eatra 4:1.
11. Eaba Eatra 7:1.
12. 117a.
13• Eaba mezla 11:2.
14. B.l'i. U?b. See also Yad, Hilchot Shechanim 4:5 and Tur
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CHAPTER I. xaieteiiaitce al:d aefaia

H’?Vyn ^>ya *nn ypn>-Vyn nN t1? ipmv? ay nv>D> ~m

..5

Before entering into any discussion of this Xishna,

it is necessary to define the precise case involved, 1. e.

what repairs are required. This depends on the meaninc-
of the phrase "the attic broke through." There are three
elements which make up the attic; floor (beams and flooring,
walls and roof. Carnage could occur to any of them, but
the lilshna refers only to the beams and flooring. This
conclusion is reachable both by process of elimination and
by reasoning from the text.

The attic owner bears exclusive responsibility for
maintenance and repair of both the walls and the roof of
his apartment. A major part of repair is the provision

of the necessary building materials which is why itabbi

Yosi uses the word "provide." Eaba rlezia 10:1, which

governs division of building materials, reveals that

waIls.

I

the house owner supplied the stones for the house walls 
and that the attic oimer supplied the stones fo

1 and 
The attic'

SHAVE^^^ZE^
SHAVE BACK

"The„housex and the attic which belonged to 
two.The attic4, broke through, but- the house 
owner did not wish to repair it. The attic 
owner may descend and live below until the 
house owner repairs the attic for him. nabbl 
Yosi states: The lower one provides the 
beams; the upper one provides the flooring.

nsn n-»on *7y3 pm rn’Vyn nnnsa o’lv? iv nipyni mon

■Therefore, the attic owner maintains am

na-’Tynn hk ji’^yni nnpnn nx jnu pnnnn nmx ’ov ‘n m-»



11

He also maintains and repairs thethe walls of the attic.
roof because it (as well as the walls) is his property.
The ROSH makes an explicit statement to this effect.

and reference there.)(See p.
There are two passages in the Tannaitic strata which

imply that ’'attic means the beams and the flooring. One
is the discussion between Rav and Shmuel which considers
the loss of floor space on which a vessel might have

The other is the wording of the Tosefta, whichrested .
substitutes ma’azeva - flooring - for attic. That passage
has in mind the same situation as does our Mishna, for it

The Toseftagives the same statement by Rabbi Yosi.
passage might be limited to only the flooring, but our

is wider in context. ThisMishna, which has attic,
is Illustrated by Rabbi Yosi's statement, which identifies
the area of concern - the beams and the flooring.

Having identified the area of damage, we are left
with the determination of the nature of damage indicated
by ,n 1 f c.hq t,A This is easy to do bybroken through.
examination of the usage of this word as it occurs in
the Talmud. The general meaning is, of course, to be

There are passages
where the word is used to indicate walls which have been
breached (Betza 4:3) There

way beneath someone. (Keth. 62a) Taking these passages
in conjunction with our Mishna and the structure being

or given way (Sukkot 18a).
are also passages where the word indicates a floor giving

lessened, diminished, or worn down.
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dorm and consequently broken through. It is also•I

possible that if the beans were weak, they could break
without the flooring being worn at all, especially if they

The Nlshnalc phrase, nif cha.tahad been weakened by fire.
refers to a situation where the flooring hasha 'ally.a,

through and additionally, although not always, theworn
beams have broken.

This conclusion is bolstered by the Cemara passas-e

This is awhich follows immediately upon our Mishna.
dispute between Rav and Shmuel concerning how extensive

If the space broken through is four hand-the damage is.
then the remedy goes into effect, becausebreadths square

livea man does not

that this is the space one vessel requires.Hash! explains

According to Rav who.- has> required that more than half the

floor be broken through, where the damaged spot is only

four handbreadths square the attic owner could be compensated

by allowing him to place his vessel in the apartment below.

The only part of the attic to which this discussion could

refer is the floor upon which a vessel would be placed.

Having identified the area involved, we may proceed to our

consideration of the Mishna.

Our discussion of the second kiishna includes one

textual problem and several legal issues. lhe textual
problem concerns the understanding by the Cemara and
subsequent authorities that this Rishna applies to rent.
The legal issues, which may be resolved only after solving

half upstairs and half downstairs."

discussed, we see that the meaning of nifchata is "worn
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the textual problem, include the following: 1) the right

to support 2) responsibility for maintenance and repair

and 3) damages resulting from failure of either (1) or (2).

The textual problem arises from the fact that rabbinic

law is an evolving organism. As time progresses, its

factual nexus changes creating new issues and new circum-

The 1'iishna originated in a period where manystances.

residents owned parts of buildings in which they lived. The

Gemara which interpreted it was created in Babylon where the

housing patterns were different. Since rabbinic law is

dependant on the Babylonian Talmud and not the Palestinian,

Rabbinic authorities andthe former is our prime concern.

stood the Mishna's meaning and applied most of i t to the

area of rent for which it was not originally Intended. Only

a few opposed this trend.

The Babylonian Talmud which now reads only "the house

Rash! generally reflects the Gemara, and this

case is no exception to that trend.

It begins with a dis

agreement between riav and Shmuel as to the amount which the

attic floor must be opened to put the remedy into effect.

This is followed by a discussion of three rent cases to which

the Mishna might apply and sone ancillary questions concerning

Finally there is a discussionthe aoplication of the remedy.

of the Rabbi Yosi statement and the question of responslblliy

and the attic," apparently preserved this reading until Rashi 

questioned it.*-5

codifiers, relying on the Gemara's interpretation, misunder-

The pattern of the
7 

Gemara to this Mishna is as follows.
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to repair. fhe response to this by rabbinic authorities has

to partnership/inherltance with the rest of the .'iishna

applying to rent. This is Indicated, for example, by the

We will

demonstrate that the entire Nlshna referred originally only
to partnership, but it will still be necessary to accept the
subsequent interpretation of it in considering the rabbinic
law in this area.

When we consider only Tannaitic material, the wording
of the mishna suggests oartnershlp/inheritance. Its intro-

Those two hishnas are concerned with

The two occupants are designated the same way,

house owner and attic in all three Klshnas. This isowner,

noted by Tosenhot who claims that this is one reason why the

Lacking any reason in the Tannaitic strata to

interpret this phrase differently in this hishna, this

reason by itself would be sufficient (the lemma by which this

item is Introduced, while obviously not Itself Tannaitic, is

The phrase has the same meaning in this nlshna as it does in
the other two. Use of the ownership language when rent Is

really meant cannot be due to lack of a suitable alternative

because the Nlshna had available to it the more specific

been to understand only the ..abbi xosl statement as applying

technique of three major codes which place only the Sabbl 

Yosl statement in their sections on partnership.

an additional indication that this is the original reading).

partnership/inheritance only, a fact which is not disputed.

"ba’al," ( Af/4)

ductory phrase is the same as in the first and third nishnas 
o 

of the chapter.

Nlshna should be understood in terms of partnership/lnher- 

itance.
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Baba kezla.
There Is a suggestion that this j.lshna Is found here

This illustrates the rabbinic leralproblems and remedy.
The Cemara established that the Hishna dealt withprocess.

rent creating the need for explanations of this anomaly and

eliminating the possibility that the Rishria did not concern

It is more direct to first ask if it is true that therent.
It is simpler to reason thatHishna is intended for rent.

The similaritiesthe Mishna originally meant partnership.
of this Hishna to the other two is not an explanation of why
a rent Mishna would be placed between two Kishnas dealing

It is a signal that this Mlshna is alsowith partnership.

concerned with partnership and inheritance.

Only when we consider the Gemara's treatment of the hishna

does rent become a factor. The nature of the Gemara's dis

cussion of rent cases provides further evidence that the

Mlshna originally intended partnership. After the discussion

of constructive eviction, the subject of rent is introduced

Babylonian Am ora of the fourth century and con

tinued by Rav Ashi, an Amora of the last generation of the

Babylonian Talmud. There are three rent cases which are

mentioned in this discussion. They all deal with the question

of under what stipulation the apartment was initially rented.

If the tenant hadif his apartment becomes uninhabitable.

language of renter and rentee, which is used elsewhere in
11

although dealing with rent because of the similarity of the 
12

If the tenant had merely said that he wished to rent an attic 
(/C/lo ). then the landlord must rent him another apartment

by liaba, a
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specified the particular attic (ii vAr), then the landlord has

no further responsibility if the apartment becomes uninhabit-

The tenant, with that stipulation, takes the apartmentable.

he assumes the risk.as it is and will become; Only if the

would the landlord be responsible to
make repairs in the attic to keep it from becoming uninhabit-

the house itself would become subservient toable. In fact,

an

This last case is thewould support the attic

Where a commentator or codifier judges that

the Kishna is concerned with rent, it is upon this last case

The remedy proposed in the Nlshna exists forwhich he relies.
the purpose of compelling the landlord to make required
repairs (or last resort allowing the tenant to do so),

which he is responsible for only in the last case. Only in

the last generation of the Talmud was a case found which
would justify Interpreting the wishna to deal with rent.

Considering other Talmudic material which might bear on

One of them concerns itself with

the division of responsibility between landlord and tenant.

Three specific items are named to be provided by the landlord:

the door, the bolt and the lock. The Nishna states the
general principle that the landlord must provide all items
or perform all tasks which are the work of a craftsman .
The tenant is resoonsible for everything else. The Gemara's

easement requiring the landlord to maintain it so that it 

(v a y ? /V).

as a

house (A i /U

stipulation was to the particular attic upon the particular 

if .\<Ar)

this question, we find four Hishnas which deal specifically
14 with rental of houses.

only one which could fit our Nishna and is given in the name 
13 of ilav Ashi.
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discussion of this ishna begins with a Baraita listing
specific responsibilities of the landlord, and the tenant.

flic) . This Baraita is taken as exemplary of the hishnaic
principle (there is nothing in the Gemara to Indicate any
challenge to that principle).
the following two facts: 1) There is a general principle oper
ative which could cover the repair question of our wishna.
2) A specific example, paving the roof, Is given as the res
ponsibility of the tenant in line with this principle.

If the act of laying the ma'azeva is not craftman's work,
then it would be the responsibility of the tenant in rent

If it is similar to the act of paving the roof, thencases.

it is probably not considered craftman's work.

Rash! uses is the same verb as in the rent discussion leadins

to the inference that Kashi thought the two acts basically

similar. Laying the ma'azeva is not craftman's work and
therefore the responsibility of the tenant. There is no rea
son to create our rnishna in order to provide this answer.

Although a good case can be made that our biishna did not
originally deal with rent, the fact must be faced that it was
so regarded by most rabbinic authorities. In considering the
laws of partnership in residential housing, this becomes the
law: only the Rabbi Yosl statement is directed at partnership/
inheritance; the rest is considered to be rent.

We are therefore able to see

The ma'azeva 
is described by Rashl as a "plaster of mud," ( f'C JV /? / C ) 

citing the one verse in the Bible where it occurs?-^ The word

One
of the tenant's responsibilities is to pave his roof (fl'Cj
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Before proceeding into a treatment of the various

rabbinic authorities on this matter, it would be helpful to

consider those few sources which attempt to preserve the

entire Mishna for the area of partnership/inheritance. The

path that is followed by those preserving the idea of nartner-

disagreement between Rabbi Yosi and the rabbis. These author

ities agree that the wishnaic dispute is in rent while there
is no disagreement in reference to partnership/inheritance.
This position with regard to the source of the Mishnalc
argument is prompted by the structure of the Gemara. The

Gemara prefaces its discussion of rent cases with a short

item on the remedy which leads to the inference that the

The Rabbi Yosi statement,remedy applies in cases of rent.

which is taken to represent partnership by all authorities,

is not related to the remedy. In applying this Mishna to both

this is the natural path to follow.areas,

The application of the Mishna to both areas is effected

in two steps. The first step, which is common to all author-

the anonymous Mishna assigning all responsibility to the house

Rabbi Yosi's ruling is the

ruling that would be reached with regard to the flooring if

this case were decided according to the procedures in Eaba

Mezia 8:7. The second step is to say that there is no dis-
This would mean eitheragreement in the case of partnership.

that Rabbi Yosi agrees with the rabbis and gives the house

ship/lnheritance is to reason that both it and rent are

owner, Rabbi Yosi dividing it.

ities, is to say that the disagreement is in terms of rent,

Included in the Mishna but only one is the subject of the
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Ihe difference between the above position and those of

the codifiers themselves who divided the hishna is that the

remedy must be assigned to rent or to partnership/inheritance

The three major codes include the remedy in

The result of this interpretation of the wishna hasrent.

1) It eliminates from the lew the once acceptedtwo effects:

rule that the house owner had to repair not only the beams but

the flooring and 2) It removes the hishnaic remedy from the

area of partnership requiring the finding of another way to

enforce habbl Yosi's ruling.

There are two results which could have followed from

remedy in the area of partnership. The house

owner could have been left without an effective remedy or

another authority for the remedy must be found. This can be

done either by applying the remedy from nishna Three to re

pair cases as well as rebuilding (see below p. 20) or by

suggesting another remedy.

The major commentators limit themselves to quoting Rabbi

Yosi's ruling. They do not state how It is to be enforced,
only that the attic owner may compel the house owner to make
repairs where it is his responsibility to do so. An example
of this is Salmonides;

We know that maimonldes does not intend for this to be brought
about by use of the Mshnaic remedy because he maintains the

"the attic owner does not give him anything 
toward his expenses, but can compel him to 
rebuild It as It was."l°

this lack of a

as we shall see.
17

owner the entire responsibility lr this area or the reverse.
ia

In fact, both decisions are found in the literature.
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distinction between rent and partnership. nesef nish’-'a

compel the house owner to repair. According to him it Is
transference of the remedy found in the third Hishna:

This explanation applied to kaimonides' statement above leads
to the conclusion that the attic owner compels the house
owner to make repairs by moving into his house until they are
mad e. This resurrects the remedy from our wishna. However,
Kaimonides himself never states this explicitly.

In discussing the Hishnaic dispute
he says that the house owner Is responsible for rebuilding
the tikra:

II

II

discussion of rebuilding after destruction

but is his comment on this hishna. He is too cautious to

but kaimonides clearly finds the authority

to use this remedy in repair

Three.

The same

and Het Yosef,that the house owner may compel wh osays

brings in Klshna Three as the source-of that ability. This

and if he does not wish to, behold the attic 
owner builds the house and lives in it until 
he (the house owner) repays him all of his excenses.

cases on the analogy of Hishna

"His reason is from what is tausrht In. the last 
chapter of B a ba kezla - 'the house and the attic 
belonging to two which fell. The attic owner told 
the house owner to rebuild, but he didn't wish to. 
Behold, the attic owner may build the house and 
live In it until he (house owner) repays him his 
expenses.' which our rabbi (kaimonides)understood 
to mean that the house owner Is required to 
rebuild all of the house without any assistance 
whatsoever from the attic owner . . .

explicitly say so

This sounds like a

type of reasoning occurs in the Tur, who merely
21

plains how kaimonides is able to say that the attic owner mey

This transference of authority is indicated by kaimonides 
himself in another work.^^
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interpretation is not accepted by Enit Had ash, who believes

apply the remedy not only to rent but to parnershio.

hishnalc applications, but he oversteps himself in claiming

that maimonides himself followed this interpretation. As we

remedy in rent.

From reading ilaiironides on this issue in rent and indo.

partnership, one would not know that the ruling in each is
the subject of a mishnaic dispute (theremust be a dispute in
the area of rent for the nishna to apply to both. bee above

If this were the case, then waimonides would also

quote Habbi losi in rent, but he does not.).

much as he gives an explanation, naimonides seems to be

drawing his remedy from the third hlshna. Fait Hadash

cond Hishna he should quote it in rent. He attempts to

ment over when the remedy could be applied in partnership.
This disagrement, the first step of tne Gemara discussion of
the nishna, Interpreted by riaimonides to concern thewas

He does not list inapplication of the remedy in rent.

partnership either the remedy itself or a statement of when

fhls is natural in terms of his position concerning the

" • • • from there (the second nishna) we learn 
that in cases of partnership the house owner 
bears the responsibility for repairs to damaged 
walls from the beams and below even though the 
Gemara understands the nishna to concern Itself 
with landlord and tenant."22

explain this omission by claiming that there was no dlsagree-

that the nishna acolies to both areas and is thereby able to

If there is a dispute in the Hishna on an

Furthermore, as

page 18.

have seen, ilaimonldes divides our Nishna and places the

issue, Maimonides will give both positions which he does not

realizes that for rlaimonides to draw the remedy from the se-
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it goes into effect. fait .?■ ?psb.'s explanation is ingenious
and closer to the original intent of the nishna (because it

understands the entire r.lshna to deal with partnership). It

however, kaimonides' view of the matter.is not,

Given a situation of partnership where a building exists,

with an attic owner and a house owner, the initial area

which must be resolved is the right of each for the support

Prior to the discussion'of any affirmativeof his apartment.

action which can be required from either owner, there is the

implicit assumption in rabbinic lav? that neither owner may

decrease support in the building or damage the other's apart

ment .

One of the ways in which the responsibility to support
be determined is to see who benefits from the variouscan

component parts of the building. Secondly, the apartment

must be delineated as completely as possible in order to see

2he I'ishna, in setting out the situation thatwho oms what.

it does, implies these questions.

Some have argued that the house owner derives no benefit

from the attic; he would be better off without its presence

and therefore should have no responsibility at all.

"Why does he (house owner) need it (tikra) 
since the upper roof still exists? On the 
contrary, he should desire that it breaks open 
rather than remain in proper order so that 
the attic owner will not live on top of him. 
. . . If the attic owner wishes to remove the 
roof so that the house owner will be forced 
to repair the tikra, he (the house owner) can 
restrain him, for the roof is subject to an 
easement in favor of the house owner even when 
the tikra is there. For it is known that 
if rains fall on the tikra they will seep 
into the house. For this reason they (are
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Phis interpretation bends all factors in favor of the house
He does not have any responsibility for the flooringowner.

because the roof provides any protection necessary. Against
he derives some benefit from the roofthe argument that

(and therefore might have responsibility for its upkeep), he
claims an implied agreement on the part of the attic owner

without this implied agreement, it seems,to maintain it.
the house owner would have to share the upkeep of the roof.
The attic owner, according to this reasoning, is responsible
not only for the roof but for the 11 kra which in this

The rationale that the house owner is required to main
tain the beams and flooring is given by the lur in the name
of Rabbi Abraham ben David.

It

Another source adds that assigning this responsibility to th?
26house owner will equalize the expenses between the two owners.

He records the wording of the Tur and adds:

This reasoning (to the conclusion of which the author of it

"Just as I bear the upkeep of my roof, you have 
the responsibility for the upkeep of your roof; 
then the two of us will be equal in expenses.”

considered to have) agreed beforehand, that 
the attic owner would maintain the roof so 
that the rain water should not damage the 
lower occupant, but the lower occupant is not 
required to giveQany assistance at all to the 
upper occupant.

. . since the upper occupant can say to the 
lower occupant 'I took the attic as against 
the house. Just as you stand on your ground 
which you took, similarly allow me to stand 
on my ground.' The ground of the upper 
occupant is the beams.5

quotation probably means flooring but could Include the beams 
as well.
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does not describe) requires that the house owner maintain not

only the beams but the flooring as well. This is the position

of the anonymous hishna who originally formulated th<=jr

There

of the two owners which is the fundamental concern of the

One is the question of expenses; the owners will bei'lishna.

equal only if the house owner bears the expense of beams and

flooring which form the ceiling of the first floor and the

floor of the second while the attic owner bears the expense

apartment•

is built upon the "ground" of the beams and flooring. For

each owner to build with the same relationship to his ground ,
the house owner must complete (and maintain) the beams and
flooring.
that the house owner is responsible for beams and flooring.

The attic owner receives a benefit - support - from the

lower apartment. The house owner bears a burden - the weight
of the upper apartment - and receives a benefit - the protec
tion of the roof - from the upper apartment. Unlike rent,

repair comes from these benefits and burdens. They illustrate
the mutual nature of the partnership.

The unity of
Although there ere

The latter is the reason given by those who state

The other way Involves focussing on the ground ( ^7^) of each 
The house sits on actual ground while the attic

where the landlord was the owner and hence the builder of the

are two ways of explaining how this equalizes the positions

of the beams and roof which form the actual roof of the house.

entire building and the tenant required to do only what the 
layman (C 11 ) could do, the responsibility for support and

separate owners, there is only one building.

ruling in connection with partnership and not rent.



25

the building creates mutual responsibility; each apartment
protects the other.

The three major codes all state without qualification
that the attic owner may compel the house owner to maintain

This is also a formulation of the right to
There is confusion in the rabbinic literaturea

to 'where exactly In the Gemara this ri- ht springs from.as

Since the codifiers do not themselves give ’ sources, we must
rely on the commentators, who are not in agreement. In a
sense, this is tied in with the textual problem, but even
without that factor, the source cannot be pinpointed.

partnership, only speaks of beams and flooring. The piishna
could have been limited to those two areas and not be in-

It is a much stronger argument totended toward the walls.
say that this right to support is also derived from two

One is the third Klshna: rebuilding.other sources. That
Mishna establishes the right of the attic to be supported by
the house although it does not speak to the condition of the

The other is the Saralta that deals with changeshouse.

which establishes the general principle that the house may

not be weakened.

building, but the principle extends to repair. These three
taken together establish the attic owner's right tosources

support.
The hishna does not contemplate any case where the house

Several of the commentators have even pointed out that the

This Eara.ita is generally applied to re-

29

owner can compel the attic owner to make repairs In the attic.

The mishna, even where taken to refer In its entirety to

his building.
23 support.
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house owner does not want the attic owner to make repairs.
There is only one set of circumstances where the house owner

would want to compel repairs in the attics where unrepaired

damage was a danger to the house.

This statement is strengthened when quoted-by a later author-

He rules that where there is danger of the attic wallsity.

This is the only case where the houseto make repairs.owner
31enter into the affairs of the attic.owner may

The application of the rllshnaic remedy creates an ancil-

What happens to the original occupant of thelary question.

house when the attic owner moves in? Either the occura.nt

must relinquish the house or they live together. The ogmara

gives a rationale for each alternative. The attic owner

should be entitled to oust the house owner so that he would

have sole possession as he had in the attic. On the other

the house owner would not have entered into any agreementhand ,

which would result in his being evicted from his own house.
The codifiers, owner

The Gemara takes an equivocal position
limiting itself to putting the question forth and then pro
ceeding to ask further questions based on a series of
supposition, the first being that the two of them both occupy 
the house.33

"If there is a suspicion of danger in the beams 
of the house due to the weight of the attic 
structure, that it will fall on the beams, there 
is an opinion that the attic owner must make re pairs."3^

falling on the house, the house owner may compel the attic

relying on Alfasi, rule that the house 
is not evicted.32
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The lllshna involves the upper occupant's ability to

compel the lower occupant to make repairs in his apartment.

The attic owner may also restrain the house owner from

repairing his apartment where the repair requires tearing

down and rebuilding the entire apartment. This situation

suiting in the truncating of the lower apartment makin? it

One way in which -this happens isdifficult to live there.

that the house sinks into the ground while the level of the

floor or of the bare ground if there is no flooring remains

Unless the level of the attic sinks to within ten

handbreaths of the ground , the house owner may not tear the

building down and rebuild without the consent of the attic

As long as the attic is aboveowner even at his own expense.

there is nothing he can do. The attic owner maythe level,

even refuse to move to another apartment procured and paid

for by the house owner.

to a level of ten handbreaths. As the attic owner's rights

are not favored to the extent of eliminating the house, the

house owner is allowed to rebuild. The attic owner must
even contribute to the cost of rebuilding the bottom ten
handbreaths. This distance is determinative when there is no

stipulation in the original agreement between the two partners.

The possibility of sinkage seems to have been so great

The house cannot be said to exist once the attic sinks
35

that it was common for partners to agree at what ooint they

arises when there is damage to the walls of the house re-

at the same height so that the effective height of the house
34 is decreased.
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would tear down and rebuild the building. They could

stipulate to any reasonable height. If either partner had
sufficient bargaining power to compel the other to agree to
height the court considered unreasonable, the stipulationa

could not be enforced. The Gemara reaches the conclusion

a

medium sized bundle could enter the apartment.
A final question arising out of our Kl'shna concerns

damage to the house when the floor of the attic Is broken
Does this affect the responsibility for repairs?through.

The Talmudic example concerns water flowing into the house

and causing damage there after having been used within the

The water either sat in a pool on the floor of theattic.

attic and gradually seeped through or else poured immediately

through the flooring and beams. The assignment of repair

responsibility and hence the avoidance of damage or the

liability to pay for them may not be the same as in the itishna

where only repair of the building is at issue.

The solution to this problem involves a general rabbinic

principle for damages. Normally, every person may do what

he wishes within his own domain. If this results in damage

in another domain, the person who is damaged must protect

himself unless the damage is a direct consequence of the

The classic Talmudic example of this dis-original act.
person who, while within his own domain, shoots

arrows which cause damage in another domain. He cannot pro

tect himself from responsibility by claiming that he shot the

Responsibility for damagearrows from within his own domain.

that a reasonable height is that at which a man carrying

36

tinction is a
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is often a question of "his arrows." ..hen dsrae’e is ruled

to be direct, the original actor is responsible.
Our case above turns on this distinction. Is the water

falling Into the house a case of direct damage? The rabbinic

law Is that where the water is delayed in seeping through,
the repairs and responsibility for damage belong to the

If the water falls through without delay, thehouse owner.

attic owner Is responsible. The Gemara, which is very

economical with its words, does not explain what conditions

are determinative.

In considering the particulars of this problem, two

They are the amountfactors are Introduced by other sources.

of water and whether or not there is flooring (or only beams).

The absence of flooring is initially Introduced as an

explanation of the water falling immediately Into the’house.

The lower must repair

If there is no flooring, but the waters are stopped anyway

falling through later, this is indirect. If there was

flooring, but the waters fell straight through, this Is still

direct damage. The presence or absence of flooring was never

waters are more likely to do.

The second way of looking at this problem is to focus

the amount of water coming through and the frequency withon

considered determinative, only an indication of what the
38

"Only where there is flooring, so that the waters 
are stopped and then fall, since this Is not a 
case of ’his arrows.’ If there is no flooring 
so that the waters fall immediately from the 
upper apartment to the lower, in this Rabbi lost 
agrees that the upper one must repair since this 
is a case of ’his arrows.’-^'
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which it occurs.
"if there is

I'he factor of immediacy is subordinated to the amountcation.

and frequency with which the water falls. This is an imoor-

Even if the water does not come throughtant difference.

immediately, the upper occupant is responsible when there is

The latter

opinion abandons the mechanical decision process implicit in

the test of immediacy and attempts to reach directly for the

If immediacy were the determining factor, the atticdamage.

owner could spill huge amounts of water regularly and not be

liable as long as the water took some time to seep through

to the house. The second method measures the damage more

As the possibility of damage increases (measuredaccurately.

by the amount and frequency of water), the responsibility

shifts to the attic owner.

If rain water is involved, the responsi

bilities are changed.

through the roof, then the attic owner is exclusively

tikra into the house.
through the walls, windows or gutters and then falls through

Qn indl-

responsible regardless on how the water goes through the
If the rain water enters the attic

This opinion does not even consider the flooring as

a small amount of water, and it 
stoos altogether even without flooring, he 
(the attic owner) does not have to remove bls 
damage. If they (the waters) are great and 
damage him (the house owner) regularly even 
through the flooring, he (the attic owner) 
must remove his damage."39

more substantial question of the amount and frequency of

a lot of water which comes through regularly.

First, if the water enters the attic

These rules are limited to water used by the occupant 
40 of the attic.
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Iris
distinction is unknown to the printed edition of the Genera
which speaks only of water without specifying its oris-ination.
The distinction is present in Alfasl whose text reads "when

His version may be based on

the original version of the Gemara. It is possible that these

distinctions were operative in Talmudic or even hishnaic

The principles for the distinctions are certainlytimes.

present then.

Liability for damages is a direct factor of responsi-

According to the rabbinic interpretationbility for repair.

the attic owner is responsible for theof the i-ilshna,

Damage is most likely to result when there isflooring. a

In such a case it is direct whichhole in the flooring.
forces the responsibility on the attic owner. This is in

accord with Rabbi 1'osi's statement in the Nlshna. The attic

owner escapes liability when the flooring is in good repair
since there is nothing else he can do to keep the water from
seeping through.

There is one other source of information concerning

responsibility for damage: discussions concerning implements

whose regular use within the apartments is likely to cause

damage.

the upper occupant washes his hands and the water flows and
42 

damages the lower apartment.'

the tlkra, the house owner is exclusively responsible.^^

"None may set up an oven within a house unless 
there is a space of four cubits above it. If he 
sets it up in the attic,the flooring beneath it 
must be three handbreaths deep or for a stove 
one hand breath; and if it causes damage (to the 
floor), he must pay for the damage that is caused. 
R. Shimon says: They have prescribed these 
measurements only that if damage ensues, he shall 
not be liable to make restitution. "43



32

of this passage.

According to 11. Shimon, if the distances are not observed,
then the guilty party must pay for any damage resulting, but
If he does observe them, he has no liability.

The anonymous nishna offers more protection than Ila bbl
According to it, any damage resulting from use ofShimon.

the implements in question must be paid for even if the
Ihe protection offered Is that,distances are observed.

This latter position is preferable because
it requires that the user of these implements exercise core
in their use even when observing the distances because of his
absolute liability.

may prevent the implements use out of fear that they will 
46 

cause damage.

There are two schools of thought concerning the Interpretation 

One set of authorities follows 11. bhimon.^

Another set of authorities follows the anonymous nishna.

where the proper distances are not observed, the neighbors
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The flooring of the attic and sometimes the beams. 
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Rashl, B.’-i. 116a, s.v. "the house and the attic."
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b hill chan ax uch, Eoshen wishpat 312 s 16.
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text of the Talmud.
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to refer to a landlord, in opposition to the word tenant 
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usage is preceded in the passage by the phrase "he who 
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Hidushei Ha Ran, E. Frankel, Jerusalem, 1963 o» 175. 
ilaimonides, Perush Hahishnayot B.i-i. 10:2. Alfasi on 
B.M. 116a, Bet Bale chi rah on B.M. 10:2 quoting .-.ordeca 1. 
Ea ba rlezia 8:6-9- 
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See also Hash!, B.M. 116b, s.v. ma'azeva.
The rabbis agree with Rabbi Yosi according to ?'a- id ishna 
on Yad , HiIchot Shechanim 4:1 s.v. "the flooring which 
is on the beams " Rabenu Nislm holds that in partnership 
the house owner bears the entire burden - beams and 
flooring. He is quoted by Bet Yoseph who gives a 
listing of various authorities and their rulings on this 
issue. He points out correctly that there is even a 
third opinion, not according to either part of the hishna, 
that the upper owner is completely resoonsible, accordin,e- 
to the ROSE. Bet Yoseph, reasoning from the third Hlshnam 
concludes that the correct law is according to Rabbi Yosi. 
Yad , Hi Ichot Shechanim 5:8, Tur, Hoshen Misti pat 312:19, 
Shulchan Aruch 312:18.
Yad , ibid". 4:1.
Kesef Kishna to Yad , HiIchot Shechanim 4:1. 
1'laimonides, Perush Hahlshnayot E.h. 10:2. 
Tur, H.M. 164:1.
Bait Hadash on Tur, H.M. 164.
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Rabenu Asher (ROSH) on Saba Eezia 10:2.
bee also Bet Yosef on Tur, h. n. 164:1 s.v. "ma ’azeva" 
Aruch EaShulchan 164:1. defer he 1 rat Enn Im on 
Shulchan Aruch 164:1.
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B.n. 117b.
Jure! Zahav to Shulchan Aruch H.n. 164:1.
Aruch EaShulchan 164.-1.
Yad, Tur, Shulchan Aruch loc. cit.
when he (the tenant) dwells there, (downstairs) does 
he dwell there alone, as formerly, or do both dwell 
there, because he (the landlord) can say to him, 
"I did not rent it to you so that you should evict 
men." Mow should you say, both dwell therein, does he, 
when he makes use thereof, use it by way of the (lower) 
doors, or through the roof? The Gemara ends this 
series of questions by stating "these problems remain 
unsolved.” Translation by Rebecca Bennet Publications 
Inc. Baba I-lezia, vol. II, p. 662,663. 
Rashi B.B. 6b, s.v. "the lower breaks " 
explanation followed by most commentators who excress 
themselves on this point. Another explanation is . 
that part of the walls fall off, the attic coming to 
rest on the remainder of the house walls. Rabbenu 
Gershom B.B. 6b, s.v. "the lower house breaks." This 
explanation is motivated by the desire to explain the 
word "breaks" but shows little insight into what the 
actual process might have been. It is theoretically 
possible but highly unlikely that this would happen. 
Breakage to the lower walls would probably result 
in the destruction of the house. 
Approximately two feet four Inches. 
B.B. 7a and codes at that location.
The general rabbinic law concerning damages stated 
above is the opinion of Rabbi losl. The rabbis hold 
that the general law is that one who causes damage 
must remove himself (take action to eliminate the 

Rabbi Yosi agrees only in cases of direct 
See B.B. 25b. The quotation is from the nOSH
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See Dikduke Sofrim, habinovitz, m.P. Press Inc.
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Laba Eatra 2:2. Translation mostly Lanby, The rilshna, 
Oxford University Press,London, 1933.
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"the law is according to A. Shimon. B.a. 61b.
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Tur, R.i’j. 155. Shulchan Aruch II.n. 155:1.
nashi B.B. 20b, s.v. "if he damaged." Also B.A.
61b, hash! s.v. "none should stand."
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RECLAMATION OF BUILDING riATmitlALCHAPTER II.

•finwnn yn i> m^nyi j'jhii I’jdk nxpo -i’dd jna

This Mishna outlines the procedures followed in the

event that a building belonging to two different people be-

uninhabitable and unrepairable (which is tantamount tocomes

destruction) as well as when it is actually destroyed,. The

building materials - wood, stones and dirt - are divided.

The stones are especially valuable so all three steps concern

them while the wood and dirt are only the subject of a single

step. The steps are listed in the reverse of their actual

1)operation. Each owner has the opportunity to claim un

broken stones which he recognizes as having belonged to his

part of the building. 2) An evaluation is made concerning

whether the stones from the upper or lower part of the

likely to have broken in the destruction

The stones are then apportioned on theof the building.

3) The broken and unbroken stonesbasis of the evaluation.

are divided along with the rest of the building materials.

This Mishna does not specify the nature of the relation

ship between the two people involved. Unlike the second

"The house and the attic which belonged to two 
which fell. 1) They divide the trees, the stones 
and the dirt. 2) They evaluate which stones 
were likely to break. 3) IT one of them 
recognizes some of his stones, he takes them 
and they are credited against his account.I

building were more

inK n’H ok nontrnb ni’iiryn c’jzjk ■pKim neyoi

□ •>3okot o’xyo 7’pVin on’3® o-»3V7 'w n»^yni mun
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The procedures

which it outlines operate identically in either case.

of suf-rhe wording "which fell" suggests destruction

ficient magnitude to render both house and attic uninhabit-

Anything less would be a question of repair. Thisable.

where only the lower building becomes uninhabitable. No

mention is made in the Mishna or any comment on it of part of

the building remaining standing which the literature considers

If one of theto be outside the definition of "falling."

apartments remained intact, then in the unlikely event it

this would be a case of slnklnv. If the

The procedures for dividing the building materials

emphasize two of the underlying thrusts of mishnaic society.

One is the precious value of all materials. Waste is minimized

as much as possible; everything is reused. The other is the

importance of fair apportionment of economic loss. If it is

possible to determine which owner actually sustained greater

damage, this is done and the materials claimed on that basis.

The first two steps, which deal exclusively with recovery

of stones, demonstrate their particular economic importance.

Wood and dirt are always divided because they are not crucial.

was the upper one,

The consensus among the commentators Is that this Mlshna
2 

refers to both partnership and inheritance.

destruction should not be confused with the building sinking^

not originally do so, this ftlshna was not taken to mean rent.

Mishna, which was interpreted to mean rent althought it did

lower apartment remained Intact, the upper owner would simoly
4have to rebuild.

If not, they are divided.
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Whole stones could be used in rebuilding and are worth more

than an equivalent amount of broken stones. Whole stones had

to bought at quarries and then hauled to the location of the

This involved, considerablebuilding. Every unbrokenexpense.

stone which could be reclaimed represented a significant

saving.

After a building is destroyed, the first step is for

each owner to claim stones which he recognizes as having been

part of his building. Each owner has the opportunity to

In addition to theclaim as many unbroken stones as he can.

there is a second reason to claim assavings of each stone,

many as possible. The amount of stones an owner initially

claims affects the determination made In the second step. The

more stones an owner claims, the stronger his assertion that

his part of the building provided the bulk of the unbroken

stones.

The Mlshna does not explain how the owners recognize

particular stones. Possibly the owners, out of familiarity

with their buildings having constructed them and lived in

them, would remember what individual stones looked like.

This would have been likely in Kishnalc times than to-more

day because building materials were not uniform as they are

today.

Although the Mlshna says "if one of them," it clearly

means that both owners may claim stones. The rilshna's

phrasing is a peculiarity of rabbinic language. It outlines

describes it as it applies to either of them. Bor each stone

a procedure of which either owner may avail himself and
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After each owner

claims the whole stones which he recognizes, the one who

claimed less is credited with

equal to the difference between the number of stones taken

by each. In this

Because of this the possible advan-amount of whole stones.

tage to one owner is minimized.

j?he Gemara's description of this advantage demonstrates

"account" against which claimed stonesthat the Mishnaic are
liaba suggests that therecognized refers to whole stones.

difference between the two owners' accounts be equalized with
This suggestion is rejected in favor ofbroken stones.

must receive an equal amount

of whole stones. The Gemara then asks what significance

this equalization would have. The answer is that either could

secure bricks which

The explanation given above concerning claiming of

unbroken stones is operable only where the apartments were

the same height. If one apartment was of greater height than

the other, the account should be proportional reflecting the

difference in wall size. Then the two owners do not receive

the
onal to the size of those walls.

claiming stones. Each owner must respond to the other's
claim.
involved and to which the hishna refers. It begins by

an amount of whole stones

This first step does not depend simply on each owner

The Gemara attempts to determine what responses are

to balance the division of materials.

Abaye who rules that each owner

were extra-wide or of well kneaded clay.

same number of unbroken stones; the amounts are proportl-

manner they finish this step with an equal

one owner claims, the other is allowed to take a whole stone
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eliminating two possibilities for which it feels the procedure
would be obvious. When one owner claims stones, if the other

if the other disagrees, he cannot.
To understand the Gemara's discussion of the remaining

it is necessary to consider the following facets ofcases,

rabbinic law concerning the taking of oaths where pecuniary

claims are Involved. When one party claims that a second party

if the second party denies the claim, he (theowes him money,

second party) must take an oath that he does not owe anythinr.

By doing so, he is absolved of responsibility to pay. If the

second party says that he does not know according to one set

Another set of authorities holdsof authorities he must pay.

that he is not required to pay or to take an oath. If the

second party admits part of the claim and denies the rest,

then he must take an oath concerning the part which he denies

This Is called

If the second

does not know about another part, then he would be required

to take an oath about the second part under the doctrine of

As he has said that he does not know,admission to a portion.

he cannot take an oath and is thereby liable for that part as

well.

The Gemara understands the hishna to be concerned with a

The likelihood Inoutlined above.

claiming is that when one owner claims stones, the other

and confess Ignoranceowner will agree to some, deny others

The second owner cannotWhat should be done?to the rest.

In order to be absolved of responsibility to pay that part, 

party admits to part of the claim and says he

"admission to a portion," (

case like the last one

agrees, he takes them;
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swear concerning the stones about which he has confessed

ignorance, although he can swear about the stones he has

According to the Gemara's Interpretation of thedenied.
6the claiming party would take those stones as well.Mishna,

Crediting against account as a part of claiming is not

totally independent from the next step, the evaluation of

which part of the building provided the unbroken stones. If,

for example, it is known that the upper attic provided the

then it would be unjust for the attic owner tobroken stones,
receive as many unbroken stones as the house owner claimed.

If the attic stones had broken, but the attic had been larger

(entitling the attic owner to recover more material), the pro-

rhe house owner should be entitledblem would be compounded.

to claim more unbroken stones; but as long as some unbroken

stones had come from the attic, then its larger size might

These two factors would alwaysequalize their two accounts.

be considered in balancing the two accounts.

After claiming of stones has been completed, an attempt

is made to determine under what circumstances the building

was destroyed and consequently which part of the building

This part of the building issuffered the least damage.

Judged to have provided the unbroken stones. where this can

be done, the stones are distributed on this basis so that one

owner receives a greater amount of unbroken stones from those

remaining after claiming.

this is done nor does it specify whether one owner receives

all of the unbroken stones or only a greater portion of them.

The Nishna does not explain how
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7When this determination can be made, it works as follows.

If the distribution of the building remains shows that the

building fell from the pressure of the attic on the house,

then the stones of the house broke under the weight of the

attic; the attic owner claims the whole stones. If the
due to an earthquake),

then the attic stones had farther to fall and were more
likely to break; the house owner claims the whole stones.

The manner in which the building fell can be determined
in one of two ways; either by finding and questioning wlt-

who saw the building fall or by examining the ruins.nesses

If the ruins have been moved or cleared away, those who did

The Gemara does not explain how theso are questioned.

cause of destruction is determined from the ruins simply

assuming that it is evident from looking at them.

by a rabbinic authority. To begin with, each owner is

bound to recognize a certain number of stones from his walls.

Where the building collapsed from shock, the stones which

are further away from the building site will be from the

attic; those close to the site will belong to the house.

Where the building has collapsed due to the pressure from the

weight of the upper apartment, the stones will be closer in

and piled on top of one another. The more concentrated the

stones, the greater the likelihood that the building collapsed

According to this authority, neitherdue to attic pressure.

receives all of the unclaimed whole stones. The
10owner of the unbroken apartment takes most of the whole stones.

The solution to this lack of explanation is suggested 
9

owner ever

building fell due to shock (such as



elusively determined how the building fell. At what point

should division be fallen back upon? What legal devices are

available to avoid resorting to this alternative? One

possibility is to apply rules of evidence. If, for example,

the stones fell into the domain of the house owner, then the

burden of proof falls upon the attic owner. In order to re

house produced the broken stones. If he is unable to do so,

then he cannot reclaim them and the matter is solved.

The stones may have fallen into the publicunacceptable.

having to claim from another party. The stones may have

fallen into a domain common to both owners in which case they

The finalnot in the exclusive possession of either.are

reason given in the Gemara, and the most imoortant, is that

This conclusion is established by the first Mshna of

Baba Batra which provides that where

joint courtyard fell the place and the stones belong to both."II

The Gemara makes the explicit comment that this phrase is in

fallen into the domain of one

The burden of proof does not fall

a wall which divided a

domain in which case neither owner is in the position of
12

The Gemara offers several reasons why this solution is
11

A more difficult problem exists when it cannot be con-

claim whole stones, the attic owner must demonstrate that the

eluded in the Mlshna to cover the case where the stones have
14 partner or he removed them.

on the other; the stones are 

still regarded as belonging to both of them.1''

partners simply should not be allowed to claim chazakah against
13one another in this type of situation.



The Tosefta presents another possible way to Limit cases

where the first clause of the Pilshna must be resorted to.

Instead of the Mishnaic wording, the losefta passage reads

Different interpretations of this passage are

possible, but in determining its meaning we must bear in

mind that it is governed by the presence (in the losefta as

well as the Mishna) of the division clause. There must al-

cases in which division of materials occurs.ways be some

One interpretation of this passage is that it is an

absolute rule that broken stones are from the upper apartment.

Whenever both owners claim that their apartment provided the

unbroken stones, it is ruled that the broken stones are from

the upper apartment. This is the Interpretation of win chat

Blkkurlm who says that division is applied only where the

According to this interpretation, there is no apportion

ment when the stones remain on the premises. The attic owner

takes the broken stones; the house owner takes the unbroken

stones. There are two objections to this interpretation:

1) The Tosefta says that the stones of the attic are regarded

as if they are more likely to break. The force of these words

implies not an absolute rule but some sort of presumption.

2) This eliminates any case allowing the attic owner to

recover whole stones. The Tosefta would be an alternate

ruling according to this interpretation and not a modification

of the Mishna. In light of the Gemara discussion which

rubble has been removed and it is therefore not known to whom 
17the stones belonged.

"the upper (stones) are regarded as if they are more likely
. . ,16to break.
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emphasizes making this evaluation whenever possible, It is

illogical to posit an absolute rule which would eliminate this

A second interpretation is that this rule operatesprocess.

when it is impossible to determine from which story the

Then it would be assumed that the brokenbroken stones came.

stones are from the upper apartment. To apply this reading

allows the attic owner to recover whole stones where he can

prove that the building fell from pressure. This is one step

forward from the first interpretation which did not allow that.

this cannot be what the Tosefta means.

In order to preserve cases of division, the Tosefta

formulation must affect the evaluation process itself. rfith-

it Is assumed initially that broken stonesIn the evaluation,

This creates a prima facieare from the upper apartment.

case requiring the attic owner to bear a slightly greater

He is allowed to demonstrate either thatburden of proof.

it is impossible to determine how the building fell or that

the broken stones are from the house.

This kind of presumption is in accord with the wording

of the passage which uses two hedge words suggesting that it

is stating less than an absolute rule within the framework of

this step in the Mishnaic process. ihe advantage is that it

leaves open the possibility of resorting to division (where

There is also a fourth interpretation of the Tosefta.

It can be taken as a simple recognition that the upper stones

There would be no cases where division could be applied, so

proof is inconclusive) but allows either owner to recover his
1 p

stones depending on the proof.
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are more likely to break because they are farther from

the ground. Having a greater distance to fall they will

be more likely to break unless their fall Is cushioned.

This accords with the Gemara's treatment of the two

causes of destruction and the understand Ines of them

presented by various commentators. Where the building is

destroyed due to shock and the stones are spread out,

the stones of the upper apartment fall unimpeded to the

Where the building crumbles,ground and break more easily.

the upper stones are cushioned byfalling in on itself,

the house and slide to the ground, never reaching the

velocity or force of contact present In the first case,

and are less likely to break.

In order to determine the correct Interpretation of

rabbinic device which could have been applied to the

problem at hand . This device is the principle of nov

This principle operates where some element

of the status of an item, animal or person Is called Into

question. The uncertainty is eliminated by an appeal to

The operation of the principle is limitedprobabili ty.

to situations where the minority, or lesser probability,

can or should be ignored.

The classic case concerning Hov in the Talmud concerns

a piece of meat whose status (kosher or unkosher) is

There are ten butcher stores in the town,not known.

nine selling kosher meat and one selling unkosher meat.

or "majority."

the Tosefta passage, it is necessary to consider another
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question of Aov and the meat is considered kosher. If

the piece of meat is in the possession of the person

Thethen nov cannot be applied.

meat is considered This expressionto be "half and half. fl

but that the doubt concerning- it is

half.

of when Where the meat was

the ten which sells unkosher meat may be ignored. But
where the meat is in the possession of the buyer, the
stores In that case it cannot be

mea t.

.,21

II If the piece

reason for not ignoring that store. Buta

found in that store, majority could not

be applied.

A third factor in Rov is the choice of majority to

according to majority should be so decided.

Another factor 
is the

ilov may be used.

focus is upon the meat and the one store out

who originally bought it, but that person has forgotten 

where he bought it,

that the piece of meat is half kosher 

and half unkosher, 

half anc] ha 1 f.i 9

meat was
22

If the piece of meat was found (in the street,) it is a

cases illustrates theThe difference between the two 

distinction 

found, the

would still not defeat the principle of majority 
by providing 

if the

was closest to the store selling unkosher meat, 
that fact

does not mean

language of the Talmud expresses this as "all
H 20 fixed (permanent) is considered half and half.

Where Hoy cannot be applied, the Talmud says "all which
can be decided

are focused
ignored

upon.
that there is a store in the town selling unkosher 

The

that is

which governs the operation of Rov 

principle of "closeness.
of mea t



43

be followed. The Talmud knows two kinds of majority:

The former is a case of known or

determinable statistical majority as in the case of the

piece of meat. The latter is a case where the statistical

most people buy animals for ploughing.for example II

The known majority can be followed, but the-unknown

majority is not readily relied upon.

A final factor with Rov is the choice of majority

Often the status of the item In questionto be followed.

can be resolved through the use of more than one

A Talmudic example which demonstrates thismajority.

problem is the young girl who is raped near a spring which

while a traveling caravan Is camped

nearby. In determining the status of the offspring
for the priesthood, choice must be made between followinga

the status of the majority of the men in the city or

the majority of the men in the caravan.

With these considerations in mind we can examine

how Rov would apply to The closeness factor

is not at issue. Proximity to the original site is

suggested as part of actual apportionment, but it does

not figure in the application of nov here. There is only-

one majority which could be followed.

that the upper stones break in the majority of instances.

reasonable supposition, but we don't

is outside of a city
25

This seems to be a

our case.

probabilities are unknown and cannot be determined,
,.24

This Is the statement
26

the majority which "is before us," and the majority which

"is not before us."1-"



know whether it would have been considered a case of

known possibility. Possibly liov could not be applied

however, a more compellingbecause of this factor. There Is,

reason why dov cannot be applied to our case.

Our case is not a situation where the minority could

or should be ignored. The upper apartment was as much a

permanent part of the building as the lower apartment.

It would be committing an injustice to rule, that each

and every unbroken stone originated in the lower aoartment

because in some cases unbroken stones must have come from

case of "all that isthe upper apartment.

The upper apartment,fixed is considered half and half. il

so that the doubt inand the stones in it, were fixed,

jiov cannot be applied toeach stones is half and half.

limit cases of division.

We are now in a position to understand the meaning

of the Tosefta passage. It is a statement of Rov.

It is found in the Tosefta but not in the Wishna because

nov could not be applied to this situation. The suggestion

the operative law.

If the i'lishna had followed this opinion and incorporated

the Tosefta language, the first clause of the Mlshna would

have been functionally eliminated. iiov would have operated

It would have created an absolute

rule resulting in the house owner reclaiming the unbroken

stones in all cases. Secondly, it could have been a rule

Ihis is a

In one of two ways.

to use it is preserved, but it was not accepted into
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applied when evaluation of breakage could not be made.

Either version of fov would have eliminated the need

for division. rhe author of the Mishna felt that there
were cases where the stones should be divided and decided
not to adopt Rov.

After particular stones have been claimed and accounts

If evaluation is

Inconclusive, then the first clause of the n-lshna, division

The hishnaicof the building materials, is resorted to.

formula appears to provide for equal division of the

building materials irrespective of the size of the respective

The Tosefta sets forth a different and moreapartments.

It records the Introduction and firstequitable rule.
clause of the hishna, to which It appends the following:

The procedure given in the Tosefta allows each owner

to reclaim the materials which went Into the construction

of his part of the building, i.e. prooortlonal division.

The materials are evenly divided when the two apartments

were exactly the same size. The materials are also evenly

divided when both owners claim to have had the bigger

apartment and a Bet Din Is unable to determine which

apartment was actually bigger. According to Nlmuke Yosef,
II the two divide" refers to the case where both claim to

have had the bigger apartment; where the two apartments

"When does this apply? When they are equal, 
but If one Is great and the other small, this 
one takes according to his share and that one 
takes according to his share. "2?

balanced, the evaluation is attempted.
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were equal in size an equal division of building materials

is the obvious solution.

The relative size of each apartment is a question of

wall height, which determines the amount of stones and

The floor area of each apartment Is the samedirt used.

the nature of construction requires the walls of theas

attic to be contiguous with and extend upward from the

The wood is the beams of the tikra.walls of the house.

but returnedIt is not divided as the stones and dirt are
to the house owner who originally provided it.

problem arises concerning
It is clear fromthe construction of the building roof.

the literature that where an attic is built upon a house,
the ceiling of the house is beams and "concrete" flooring.
What is the construction of the attic ceiling which Is

Nlmuke Yosef assumes that thethe roof of the building?
roof is made of the beams-and-concrete-floorIngsame

combination. This assumption allows him to find an

even division of materials which come from house ceiling

and attic roof, as they are the same in nature. The

house owner supplies his ceiling, and the attic owner

supplies the roof. Each contributes the same amount

of wood They are evenlylike amount.

In discussing the wood; a

and retrieves a

divided because their square footage is the same, 

unaffected by wall height.
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C HAPIE 3’JIl.LIl.G 01 COhTCmlhlA
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Baba Jezla 10:3 formulates a remedy for the attic

owner where the house owner is unable or unwilling to re

build the building which was destroyed. be may himself re

build the house and It is imperative to havelive in it.

some remedy because, obviously, if the house is not rebuilt,

the attic cannot be rebuilt either. There are two issues

They are a settlement wherebyprior to its application.

neither owner rebuilds and a way to compel the house owner

to himself rebuild.

The division of the land where neither owner wants to

rebuild is not mentioned in any of our Mishnas. The Cemara

records two ratios of division, three fourths to one fourth

The latter is considered to beand two thirds to one third.

This

"The house and the attic which belonged to two 
which fell: The attic owner demanded that the 
house owner rebuild, but the house owner would 
not rebuild. The attic oxmer may build, the 
house and live in it until the house owner 
reimburses him for his expenses, nabbi Yehudah 
rules: Then he (the attic owner) would be 
living in another's property and be liable to 
pay rent, so the attic owner should rebuild 
the house and the attic and roof the attic and 
live in the house until reimbursed for his ex
penses . "

There is one statement that the attic owner has no

share in the land but this is completely ignored.

ninob rnan byob n”byn bya nox ibsi© □■»3uz bw n”bym n’on 
nonnzj ~m it»dh nx naia m’byn bya »-in nuub nm i3’x xim 

btn ninn m ht «ix mix ‘n T>mx’x’ nx ib jn’® ny
nxi n’3n nx fijid n”byn bya xbx no© ib mbynb itm 

nx lb in*® ly n’oa Jimi nai’byn nx mpn n”byn

the law.3-
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statement could reflect a situation where one party owned

land and a house and sold to a second the right to construct

a second story. The problem with this reasoning is that an

attic has an external ladder. If the courtyard is divided,

the ladder claims portion of It which demonstrates thata

yet stands.

part of the land.

The rabbinic law

takes one third of the land when the

The rationale Is that the attic

adversely affects the duration of the building. The Gemara

states that the probable life of the building Is decreased by

a third.

If the two owners agree to sell the

If the two owners don't rebuild, they may disagree on

whether to sell the land or divide it. The person wanting to

sell could always sell his share, but this may decrease its

value. There is an incentive to have the land sold as one

plot. Should the house owner, having the larger share, be

granted a controlling Interest and be allowed to impose his

will on the attic owner?

As long as the attic owner wants to rebuild, the land

cannot be put to any use or sold whole. This is the by-

The land Itself is subject toproduct of the MLshna's rule.

When one bought second story rights, he boucht 
4

the upper occupant has a share in the land while the building 
3

The Gemara does not explain why this translates to 

a third, of the land.'’

is that the attic owner 

building is destroyed.

site instead of dividing it for agriculture, they divide the 
o

proceeds according to the same ratio.

The Tosefta version of this passage records only that 

the division is two thirds to one third.
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an easement to support a house which will support the attic.9

When neither rebuilds, the attic owner claims a share

of the land for agriculture.

easement on the house and land for, as it were, structural

to hold up his attic. When he acquired the secondpurposes;

story rights, did he acquire any other interest in the land?

Coes his share in a courtyard division signal that he holds

an actual share of the land for any purpose or was it only

for egress to his attic?

The Gemara states without reservation that each owner

takes a share.

Disposition of the land is subsequent and indivl-buildlng).

If either wants to see the whole plot sold, it must bedual.

The larger share does not representby the consent of both.

a controlling interest.

Neither can make use of thisof plots into one unit.

device because each has an independent share. This device

operates only where the legal entity is such that it cannot

be divided .

can compel the other to sell out.

The second issue prior to the attic owner's rebuilding

The

Current rabbinic

law would not allow any such remedy, but this does not mean

that no other remedy was available at the time of the Mishna.

Since each owner can maintain his share, neither
11

He possessed originally an

This is prior to any usage (except re-

There is in rabbinic law a device for the consolidation
10

is whether he can compel the house owner to rebuild.

three authoritative codes do not consider the possibility of
12 an alternative to the Mlshnaic remedy.
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The alternative is to proceed, against the house owner's

other property. This requires that the house owner have

other property in the region under the jurisdiction of the

available court. Then there are two obstacles to obtaining

is jurisdictional; the other involves thea judgement. One

nature of the attic owner's rights.

The jurisdictional problem is that the court my not

This tendency develops in cases of debtsparty's absence.

where people would, borrow money and leave the region. This

lending unless allowed to collect from other property. The

extension of this tendency to our case is argued pro and con

by various rabbinic authorities. Since this jurisdictional

problem would not be as frequent in our area, it is likely

that this jurisdictional problem is fatal to the attic owner's

case.

If the court is willing to act, the attic owner may be

unable to show that his claim extends to any of the house

The relationship between the twoowner’s other property.

owners is in part created by their proximity. It may not be

full and complete partnership extending to all assets ofa

According to some rabbinic authorities, both problemseach.

resolved in favor of the attic owner.are

The advantage gained through this alternative is that

the attic owner does not have to obtain the money necessary

to rebuild and then extract it from the house owner. This is

happened with enough frequency that lenders would have stopped
14

In certain kinds of cases, the court will ignore a

proceed against the house owner's property without his pre-

13 sence.
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important if he doesn't have and cannot get it. By obtaining
judgement against other property, he does two things. He

enables himself to rebuild and provides further incentive for

the house owner to himself rebuild. The house owner will

have greater control over the nature of his house if he re

builds it himself and might save himself some money. The Ge-

mara attempts to ensure that the house is rebuilt the same,

to be a difference depending on who builds the house.

Having disposed of prior questions, we now come to the

If the house owneractual operation of the remedy itself.

He

lives in the house until the house owner reimburses him for
his expenses. He does not, at this point, rebuild the attic.

There are several reasons why the house owner might not

He may not have the money to rebuild the house as

He may have other residences and decide he does not

need the house. The Nishna could not have expected to com

pel a house owner to rebuild where he did not have the money

to do so. The wording

could be an indication that there were a significant number

of cases where the house owner was able but unwilling to re-

buiId.

The house owner's responsibility for reimbursement is

Changes may be made in the building

insofar as they strengthen the house or decrease the weight

This restriction Insures that the life of theof the attic.

"and he does not wish to rebuild"

so that the cost differential is limited, but there is bound

15

limited to what he is required to rebuild l.e. the walls and 

first floor tikra.1?

does not rebuild, the attic owner rebuilds in his place.

rebuild.
. . I6 it was.
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build inc: will not be shortened;

If

the attic owner makes changes in the house, they will Increase

the cost,

expenses Involved in rebuilding the house as it was.

The question of a change in the structure also occurs

when both owners agree to rebuild. The general principle,

that the duration of the building must be preserved, is the

same.

heavier medium of construction and offer to bear the incre

mental expense in an effort to persuade the other owner to

agree. The other owner does not have to consent to this

change.because it would result in

heavier medium taking

The anonymous

the attic owner rebuilds the house and lives in it until

attic and move back into it. Rabbi Yehuda believes that

the attic

qulred to pay him rent. He provides that the attic owner

should rebuild the entire building, then live in the house

until reimbursed for the expenses stemming from building the

house. Upon reimbursement, he would vacate the house and

The rabbinic law on this questionreturn to the attic.

follows the anonymous Mishna.

He may rebuild thehouse and lives in it until reimbursed.

The attic owner rebuilds the
22

The point of contention in this Klshna is the argument 

between the anonymous Mlshna and Rabbi Yehuda.

Mlshna provides that where the house owner does not rebuild,

but the house owner is only required to pay for

19

reimbursed after which it is assumed he would rebuild the
21

a small loss of space, the
20 up more room.

One owner may wish to change the entire building to a

where changes are made, they
1 fl must increase the probable duration of the building.

owner, living in the property of another, is re-
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attic at the same time and live in it instead, but he does

in order to avoid Incurring liability fornot have to do so

rent.

a

enables the attic owner tobe divided.
Thisuse more than the third

rent to theThe attic owner must pay

statement:

For the

Then he

would be required to pay rent so
This would be the case onlybenefit from living in the house.

that the attic owner becomes
that he does not derive a

Rebuilding the house

of the land he takes, at division.

"If a man lends (money) to another, he must not 
live rent-free in his courtyard, nor at a l°w 
rent, because that constitutes usury."Z4'

The use of land to which the attic owner is not otherwise

The attic

case so

has the effect of transferring a financial benefit from

This use of land is tantamount

question of interest is involved.

did not build the house, then the ground would

One interpretation of ilabbi Yehuda's rationale Is that

According to this, if the

house owner to attic owner.
23

use of

attic owner

entitled is analogous to the borrowing of money.

owner, who gains the use of the land, is the debtor, the 

house owner is the creditor. According to the hisnna above, 

the creditor must not derive an undue benefit.
of characterizing our

land to which he would otherwise not be entitled.

This explanation is derived by an analogy to a similar 

case where payment of rent is required to avoid interest. In 

we find the followinga section of the Fiishna devoted to usury

bo Interest or usury.

house owner in order to avoid collecting Interest by

analogy to hold, there must be a way
the creditor.
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where the house owner benefits financially from having the

attic owner build his house.

The following explanation illustrates that the attic

The entire plot ofowner cannot be considered the debtor.

prescriptive easement on behalf of the

attic owner requiring that the land be maintained for the

Nothing else may be donepurpose of erecting a residence.

with the land unless the attic owner agrees. . As the attic

owner is entitled to the use of the entire plot (as ooposed

He simply usesto title to
Therefore, he is not thethat to which he is entitled.

debtor.
the house ownerWhen the attic owner rebuilds the house,

After it is built, the houseexcapes the bother of doing so.

sum equal to the expenses.- Owing

him money, he is in the position of a debtor. This is the

The rule can easily

Another method of examining ilabbl Yehuda's dissent from

the Mishna is to consider benefits and losses involved (ex-

As we have said, a basicelusive of the previous issue).

principle of rabbinic law is that no one should receive a

kind without paying appropriate compensation.

Another reason

There are three
1) the attic owner benefits byThey are smight be involved.

one-third), he gains no benefit.

land is subject to a

benefit of any

owner owes the attic owner a

the attic owner must pay rent is to avoid 

benefits arising out of depreciation of the building.

combinations of benefit and loss which

rThis appears to have been a special concern of Habbl Yehuda's.-

situation in the Mishna set out above.
25be extended to our case.
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living in the house, while the house owner does not lose (if

the attic owner did not build the house in order to live in

it, there would be no house, and the house owner would have

to build it himself); 2) the attic owner benefits and the

house owner loses; and J) the attic owner does not benefit.

If Rabbi Yehuda's ruling is based

gaining a benefit, incurs a liability regardless ofowner,

whether the house owner suffers a loss. This principle, that

A number of caseslose, is discussed in the Talmud.

appearing to support this principle are brought, but an actual

loss is found in each case. From this discussion we learn

1) if the attic owner does not have to pay renttwo things:

(the anonymous Mishna), this is due not to benefit without

loss, but because the nature of the easement gives the attic

the right to live in the house in this case and 2) Inowner

f act, the house owner sustains an actual loss due to the

blackening of the walls caused by use of fires in the house.

Rabbi Yehuda’s position is based on (2). The attic

owner benefits and the house owner loses due to depreciation.

There are several possible benefits to the attic First,owner.

house to live in, but it hardly seems fair to con

sider this an unpaid for benefit. He has to advance the

money to rebuild the house and suffer the bother of doing it.

A more tangible benefit is that his attic escapes blackening

on the flooring while he is living in

He causes the house to depreciate, but he isthe house.

reimbursed for the full amount of expenses so that he escapes

on (1), the attic

he has a

of the walls or wear

the benefiting party must pay where the other party does not
28



the cost of any depreciation prior to moving back Into his

benefit is that while living in the house,attic. A second

he does not have

saves the bother

Rabbi Yehuda wants to avoid a situation In which the

attic owner is required to pay rent for living in the house.

Given that he thinks this is the outcome of the anonymous

Whatever the

the attic owner is forced to spend additionalamount of rent,

part of that reimbursement is used up, in effect, In paying

the rent.

rent due was equal to the expenses of rebuilding the house,

then move back into the house without having to pay anything

at all. If the house owner did not need the house, either

because he was absent from the region or because he had an

other place to live, there would be no reason for him not to

follow this course of action. To avoid these difficulties,

Rabbi Yehuda formulated a different remedy. The attic owner

should rebuild the entire building, completing the roof of

the upper story, and live In the house until reimbursed for

his expenses.

There are several problems with this remedy. It Is not

We said before thatclear exactly what It accomplishes.

Rabbi Yehuda created this remedy in order to prevent a situ

ation where the attic owner benefits as the house owner loses.

flash! interprets this remedy to solve the problem by elimi

nating the benefit. The attic is ready for the attic owner

to go up and down to and from the attic and 

and energy.^9

money to rebuild his apartment after reimbursement because

In addition, the house owner could wait until the

Mlshna’s ruling, it is easy to see why.



64

to move into The

house, he benefits and the house owner loses.

troubled by this,

Rabbi Yehuda’s remedy should be understood to mean that the

attic owner rebuilds the entire building: and_lives in the

attic. He does not let the house owner return to the house

until reimbursed. This interpretation does eliminate all of

the tangible benefits or losses and accomplishes habbi Yehuda's

rent.

It would be preferable to find an inter

pretation which could explain how Rabbi Yehuda's solution

avoids payment for rent without altering the rilshna.

not gain anything by living in the house. why not have the

The house owner might beattic owner live in his attic?

tempted to move back into his house without repaying. As

the attic owner possesses it, this would be less

There might be a loss due to wall blackening, but iflikely.

When the whole building is rebuilt, the availability 

of the attic may enable us to say that the attic owner does

There is only one difficulty with the 1'osephot solution.

This is not the way that the Gemara reads and requires ■ 

changing the text.-^

Toseohot, 

suggests a different version of the Gemara.

The original source of this rule prohibited living rent 

free in the debtor's property even when this was not part of 

the borrowing agreement because that would be a freely gained 

benef1t.

house which would not otherwise be built, 

but he suffers the depreciation of the walls.

long as

house owner gains a

so he does not benefit by the house.

As we saw above, as long as the attic owner lives in the

goal, eliminating the necessity for the attic owner to pay
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the attic owner does not benefit, he would not have to pay.

Alternately this might not be considered a loss. The walls

would blacken if the house owner was living there, and the

law considers that he should be.

Regardless of xlabbi Yehuda’s reasoning, the normative

lav? is the anonymous Mishna. The attic owner rebuilds only

the house and does not benefit by doing so; he still faces

the rebuilding of the attic. This is determinative for the

anonymous Mishna even if there is a loss sustained by the

He is not viewed sympathetically. His unwil-

if due only to lack of funds does

He might not have the

The depreciation loss is an-

The

resettlement.

lingness to rebuild even

attic depreciation, which is postponed until the house 

owner makes reimbursement, cannot offset the bother of 

building an entire structure as well as the dislocation of

house owner.

money to rebuild the entire building so is properly entitled 

to rebuild only the house.

Incentive for the house owner to rebuild if possible.

not put him in a good light. Having the attic owner rebuild 

the house is a simple, direct remedy.
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CHAPTER THREE FOOTNOTES

1.

2.

3-

7.

11.

12.

If

13.
14.
15.
16.
17.

see below.
owner

8.
9.

10.

4.
5.
6.

in possession of one item which cannot be divided, 
may say to the other "sell me your share or buy mine" 
provided that he is able to buy out the other partner. 
The minimum amount of land which may be divided is 
a plot of eight amot. The minimum amount which will 
form a courtyard is four amot. (B.B. 1:6) Since this 
amount certainly exists where there was a house, the 
land may be divided. Aruch HaShulchan, Hoshen Hlshpat 

See also Tur, Hoshen mis heat 171:1-3,5, and B.B.
land
164:5, 
lja-b. 
rosephot B.i-1. 117b s.v. "what if neither possesses?" 
The wording is "if he wants to sell for (the purpose of 
building) a house, he can only sell the share he has 
in it. " Also see Bet Yosef to Tur, H.M. 164:6.
Tad , Hllchot Shechanim 4:J; Tur H.?i. 164:6; Shulchan 
Aruch 164:5.
Tad , Hllchot Malveh u'Loveh 13:1. 
fetuvot 88a.
B.M. 11/b "He who would change. .
The house must be rebuilt as it was or better, 
Rash! B.M. ll?a s.v. "the attic owner told the house 
to rebuild." Also Bait iiadash to Tur H.fl. 164:6. 
Nimuke Yosef to Alfasi on B.n. 117a. Shulchan Aruch, 
H.M. 164:5- We said before that tiki a can mean either

One might think that in partnership when two owners 
obtain a piece of land and build on it, the land would 
be divided half and half. Any other division would 
seem unfair. This apparent injustice disappears, 
however, when one remembers that the ratio of division 
would have been known in advance and considered in tne 
original agreement.
B.i4. ll?b. The statement "It is taught: If neither has 
anything, the attic owner has no share in the land," is 
not Included by the ROSE and placed within pare ntheses 
in the printed edition. It is included by Alfasi.
For the effect of the ladder, see B.B. lib. See also 
B.j'j. 117b Tosephot, s.v. "what if neither possesses" 
concerning the easement. perhaps the easement upon 
the land which the attic owner has is only for the 
purpose of building an attic and does not obtain for 
agricultural purcoses.
See Chapter Four, p.
Tosephta Baba ..ezia 11:2.
Yad, Hllchot Schschanim 4:4; Tur, Hoshen Nish pat 164; 
Shulchan Aruch , Hoshen dishpat 164:5.
Rashi , B.M. 117b s.v. "how much does it decrease?" 
One third. Nimuke Yosef to Alfasi on B.M. 117b s.v. 
"How much does it decrease it?" See also Aruch HaShulchan 
164:5. ----------------
Tur, Hoshen h1shoat 164:7.
Tosephot B.M. 117b s.v. "What if neither possesses?" 
This is a remedy applied where there are two partners 
in possession of one item which cannot be divided. Either
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20.

23.

"and. live in the house until

32.

30.
31.

18.
19.

21.
22.

24.
25.

28.
29.

26.
27.

the beams, or the beams and flooring. The discussions 
on the meaning of tlkra in this case parallel the 
opinions concerning the division of responsibility 
for reoeir in E..1. 10:2. The authorities who say the 
house owner must repair both beams and flooring compel 
him to build both beams and flooring, Those who limit 
his responsibi li ty to flooring in repair limit it here. 
Those who claim that the house owner is responsible 
for nothlnr say that here he must only build the walls 
to the tikra.
H.k. 117b and Yad, Tur, and Shulchan Aruch, ibid. 
Shulchnn Aruch, ri.n. 164:5 "the attic owner rebuilds 
the house as it was."
See B. B. 2a on the question of materials and their 
sizes. 1 or this ruling see Tur, fi.rt. 164:9.
See hash! B.k. 117a "until he pays him his expenses." 
lad , liilchot Shechanim 4: J, 1 ur, ri.w. 164:5; Aruch 
HaShulchan 164:5- 
The lending of money at interest, l.e. usury, between 
Jews, is forbidden in the Torah. See Leviticus 25:36-7. 
Rabbinic law has construed this prohibition as applying 
to any benefit gained without payment of appropriate 
compensation.
B.M. 5;2.
For this interoretatlon of Rabbi Yehuda's ruling see 
En i t Tad ash to’ Tur, H.w. 164:6 s.v. "he should build 
himself the house.
B.M. H7b.
A "free" benefit is allowed only where it was conveyed 
knowingly and willingly. See Rash! B.l'i. 117b, s.v. 
"that he benefit from the property of another." 
B.K. 20b.
Tosephot B.i-i. 117a s.v. 
he pays him expenses." 
Hash! B.M. 117a s.v. "and live in the house." 
Tosephot B.?.. 117a s.v. "and live in thehouse until he 
repays him his expenses.
The language with which Tosephot suggests this version 
is mlstaekenly taken to suggest an actual different 
reading. See for example, the Sonclno translation 
of Baba riezia, p. 665, note y5, where it Is claimed that 
this comment is based on a "slightly different reading." 
This seems to imply that Tosephot had a different 
manuscript of the misunderstanding of the word raras 
by which Tosephot introduces its version. This word 
cannot be translated literally. It is also used, for 
example, in the sense of "another understandinc. " See 
Rashi, E.h. 116b s.v. "azda." There are no manuscripts 
which record this supposedly different reading of the 
Kishna.
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CHAPTER IV. xjii'jLISH AiJ'D AnEnlCAi.1 CCi’iAOxv LArt

The English common law began ’with the creation of writs

after the Norman conquest of 1066. An Injured party could

seek relief In the king's courts. This was preferable to the

feudal courts then In existence because of thecommunal and

As It became estab-king's greater power of enforcement.

lished that the king's courts would hear a particular kind of

case,

the chancellor, as a matter of course. Eachchief minister,

writ contained within it a form of action determining the

the substantive elementsmanner in which the suit commenced,

of the case,

There was a specific writ

for each kind of case the king's courts would hear; if the

plaintiff chose the wrong writ, his action would fail. If

there was no writ which fit his case, the chancellor could draw

If the chancellor could not create a new

the plaintiff could not obtain relief in the royal courts.wri t,

The prevalent methods of decision in England at this time

use during the twelfth and thirteenth centuries. Oath,

commonly called compurgation, or wager of law, required one

This was done in compliance with ri

gid formalities and the accompaniment of a number of oath

helpers," who swore to the veracity of the oath. Any formal

Ordeal and combat went out of
4

the complainant could obtain a writ from the king's
1

were ordeal, combat and oath.

up a new one, provided it was similar to cases for which a writ 

already existed.

party to swear his case.

the manner of trial and the type of relief ac-
2 companying an eventual judgement.



error,

helpers, would defeat the

As the common law developed over the next few centuries,

it was influenced in part by a desire to avoid these methods

of trial in favor of trial by jury. The jury, which developed

originally as a kind of assessor’s body, appraising property

for taxes on its own knowledge without witnesses, was regarded

as a more rational method of trial. To obtain a jury trial,

plaintiffs sought to use forms of action which had developed

late and did not provide a right to any of the older modes of

decision.

purpose of which was to frame a single issue1 upon which the

The plaintiff would set forth hiscase could be decided.

declaration meeting certain formal requirements to

which the defendant replied.

demurrer or a plea. A demurrer denied the legal sufficiency

that even if the alleged facts were true, theof the case i.e.

Alternatively, the defendant couldclaim.

demur by arguing that the plaintiff had chosen the wrong writ

Instead of demurring, the defendant could plead

facts set out in the declaration in which

event the case would go to trial to determine the facts. If

but claimed a defense to them,the defendant admitted the facts

When a single issue had been framed, the pleading

This reply was made either by a

claim in a

plaintiff had no

by denying a fact or

Common law pleading consisted of three basic steps, the 
,6

was ended and the case was tried.

for the case.

then the plaintiff would have to respond before an issue could 

be framed.?

such as use of the wrong word by the oath taker or his 

case.
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During the course of the twelfth and thirteenth cen

turies , so many new writs were created that towards the

fourteenth century, the system began to stiffen. Conserva

tive judges quashed many of the newLy created writs. This

meant that many people were denied relief in the royal courts

which had mostly supplanted their earlier competitors.

response to this development, another court system arose.

Injured parties who could not obtain relief in the klnc's

court could present a petition for special relief to him,

which in practice was disposed of by the chancellor. That

office developed Independant judicial powers dealing with

It used a writ of subpoena, which did notthese requests.

specifically state a claim like the royal court's writs, but

only summoned the defendant to appear for examination. If the

defendant did not appear, he forfeited a sum of money. The

chancellor would interrogate all parties, then decide both

The following is a description ofquestions of fact and law.

the relationship between the two systems, law and equity,

The Chancellor, exercisingduring the fourteenth century.

his power of equity, did not

"9'

The case which was usually heard in the law court con

cerned the existence (or lack thereof) of a legal relationship

When the former prevailed,between plaintiff and defendant.

he became entitled to a sum of money from the defendant. A

In

8

"administer any body of substantive rules that 
differed from the ordinary law of the land. 
. . . The complaints that come before them are 
in general complaints of indubitable wrongs . . 
of which the ordinary courts take cognizance, 
wrongs which they ought to redress. But then 
owing to one thing and another such wrongs are 
not always redressed by courts of law. "9
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second type of remedy was available only through the chan

cellor’s separate court: specific relief. This was directed

not at the defendant’s property, as in the law court, but at

his person.

refrain from performing, certain acts.

In English common law, and in American as well, property

rights are rights springing from or descending Into the land.

Improvements on the land and not separate independant entities.

When one acquired a plot of land, he acquired not only the

surface plot specified in the deed but all the airspace di

rectly above it and all rights to what ever might be found

If there were improvements on theIn the ground below It.

plot, one acquired them as well. Improvements were transferred

as Is with no warranties as to their condition or suitability

for any type of usage. The fact that ownership of buildings

result of ownership of land created in the commona

law a disposition against the idea of condomlnia, where owner

building is separate from ownership of land.

The condominium developed in connection with the living

quarters of officers of the court. Lawyers held rooms for

their exclusive use in the Inns of Court where cases were

heard. A severe shortage of space in the late sixteenth cen

tury resulted in members building new chambers over existing

Their construction of these rooms (at their ownbuildings.

life Interest (lifetime control with

Buildings, which are central to our study, were considered as

expense) earned them a

came as

ship of a part of a

The chancellor could direct him to perform, or

the power to bequeath) with the right of assignment to any 

other member of the Inn.10



*
72

This deveLopnent led the way to the Increased use of

condomlnia and their extension to the private sector, so that

the right to have such a holding became established In the

common law.

«11

in the common law is a process of determiningWhat followed

obligations of the attic owner (using rabbinicthe rights and

terminology) and how his status modified that of the owner

of the soil and house.

One of the earliest cases in English common law concerning

condomlnia law occurred during the reign of Henry VIII (1509-

15^7). This case establishes that the lower owner may do

nothing to destroy the attic above and records a dissenting

opinion which carries further this train of thought.

This statement contains all of the issues Involved In mainte-

Neither owner may actively damage ornance and repair.

This is fixed Into the fabric of thedestroy the building.

law by the unanimous agreement of the court. Without this

It would be impossible to have condomlnia.restraint, Tiie

owner of the 
to cover his 
of the house 
of the house

"A man may have an Inheritance in an upper 
chamber, though the lower buildings and the 
soil be in another, and seeing it is an 
inheritance corporeall it shall pass by livery.

" . . . Fineaux and Brudenall, justices of the 
King’s Bench, were of opinion that if a man 
have a house underneath, and another have a 
house over it, as is the case in London, the 

first house may compel the other 
house, to preserve the timbers 
underneath; and so may the owner 
above compel the other to repair 

the timbers of the house below; and this by 
action of the case. But some of the bar were 
of the opinion that the owner of the house 
might suffer It to fall; yet all agreed that he 
could not pull It down to destroy the house 
above."12



73

The house owner has the right to protection which would

normally be provided by the attic, in particular, the roof.

The dissenting Justices, considering the attic owner by

analogy from the last statement, of the opinion thatare

Thisthe attic owner is entitled to the same protection.

the right of the attic owner to the support oflast area,

the right to compel maintenance thereof, hasthe house and

been the subject of much dispute as the common law, both

English and American, developed.

The attic owner's right to support is divisible into

The primary, and the more widely accepted,two parts. con-

1’hls is agreed

upon by the court, but is difficult to use in the analogy

because the two partners are not really equal. The upper

party is concerned with support, but he does not furnish the

Instead, he furnishes protection.house owner with support.

The two owners therefore are not concerned with the same

When the court says that the house owner may notthing.

tear down all or part of his house, it restrains him in a

way that the attic The attic

must maintain it. As long as the house owner cannot tear

down his building, the attic owner has the support of the

house. But what of the inevitable depreciation which must

set in? Must the house owner maintain his house so that it

will always support the attic? This is the fundamental and

difficult question of repair. The court in Kielway did not

really address itself to that issue. It merely provided the

owner is not restrained.

owner must provide a roof, but the court does not say he

cerns his right, Initially, to that support.
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basic starting point for the condominium. The building must

be completed (the roof is

building, which is the reason that the attic owner must

complete it), and neither owner may actively damage it.

This restraint upon each owner stems from what the

the fundamental unity of the building. Thiscourt sees as

In that caseexplicitly accepts the idea of condomlnla.

the house owner had title to the land and the first of a

The attic owner held title to the topthree story building.

two floors which had been built as part of the original

They also held the right to use hallways andbulId Ing.

stairways thereto together with a box office and the ground

There was no time stated In the deed as to thein the rear.

The court's decision there reexpiration of their rights.

cognized the existence of real property which was not con

nected to the land.

The first, and foremost,the court to make this decision.

is that it is simply impossible to divide the building into

A grant of the top two floors having beenseparate parts.

these passed into separate ownership. As real estate,made,

to support as any building would be.they were entitled The

only difference is that the support was provided not only

in most support cases, but also by a part of

"The fee and the first story were charged with the 
support of the second and third stories, and we 
are of the opinion that said second and third 
stories were not personal property, but were real 
estate."1

a natural part of any residential

by the land as

is illustrated by a decision in an Illinois case which

13

There were in this case two factors present which Influenced
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the building. The second factor, which may have influenced

the decision. was

which the building actually
stood .

This case did not define the nature of support or ask

This question was answered dif

ferently in America than in England where it leaned toward

In English law "each (owner) may compel

the other to repair his part in preservation of the others.

This right to compel stems not only from condomlnia but from

a general principle that no man may suffer his house to

injure another's.

This writ covered the situation where one owner had made

repairs and needed to recover from the others. Compulsion

to repair would have been a subject for the equity court.

In England,

in good repair indefinitely.

In

Although the building is onellmi ted relationship.
unit the two owners are considered to own adjoining,

They are not jointbut legally separate dwellings.

tenants or tenants in common, but separate owners who

the ownership of land adjacent to the 

building although not the land on

a 
_ _. ___  So

if a man have a house near to the house of an
other, and he suffer his house to be so ruinous, 
as it is like to fall upon the house of the 
other, he may have a writ de domo renqranda, 
and compel him to repair his house.

the attic owner.

the owners must maintain their apartments

whether it was perpetual.

the United States the two owners have a more

"Eut if two jointenants are of a house, and the 
one will not repair it, the other shall have 
writ de reparations facienda against him. 

man 1
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In Loring v.

leaky roof and brought

action in assumpsit (assumpsit meaning an Implied obll-an

gation) to recover eighty dollars toward labor and materials.

This was denied because the attic owner had a remedy In

equity, being obliged by the principle mentioned above to

the case to compel the house owner to

Recovery was disallowed becauseassist In making repairs.

there was no legal relationship between the two owners.

American condocinla common law has three basic problems,

all stemming from the lack of a legal relationship between

Combined with this absence is the fact thatthe two owners.

the attic owner usually buys his rights with the expectation

that they will last the natural life of the building. When

the building ages beyond use, all his rights are terminated,

absent clauses to the contrary. The problems caused by these

two factors severly limit the worth of the attic owner's

hold Ings.

The problem of partition could be overcome by a court

which would refuse to order division on the theory that the

attic was real property (as in HadIson). This doctrine is

not questioned , and one does not expect to find a court

happen to own parts of the same building, 
17

Bacon the attic owner repaired a

bring an action on

"Because a tenant-in-common could always require 
a partition of the jointly held property, any 
one tenant-in-common could, at his whim, bring 
his tenancy to an abrupt end and destroy the 
underlying structure. In addition, the common 
law was powerless to enforce any but the most 
minimal affirmative covenants providing for the 
maintenance and Improvement of the commonly held 
elements. . . . The real difficulty facing the 
common law was to develop a mechanism which would 
provide for the contingency of partial or total „ 
destruction by fire or other natural disaster."1
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ordering the separation of a building. Maintenance could

be effected by stipulations in the original deed running with

the land providing for upkeep. The first step in the solution

to the problem of premature destruction is to provide a clause

The ultimate question is whether the atticfor rebuilding.

may be said to have Indestructible rights which cannotowner

be terminated by the destruction of the building.

problems (inability to enforce .maintenanceThese two

termination of the attic owner's rights uponand repair and

the building) are Illustrated by the followingdestruction of

four cases.

The first

The plaintiff house owner suffered damage to

the plaster walls and to goods which were present in his house.

He sought to recover damages for both, but was denied. The

remedy in a court of equity to compel the defendant to re

pair his roof.

The court's instructions in Cheeseborough notwithstanding.

that case did not guarantee that a plaintiff would be able to

compel another owner to make any repairs.

other jurisdiction involving two owners in a house divided

vertically (the apartments were side by side), the plaintiff

not be compelled unless expressly stated in the deed. Decay

i 

1

In a case in an-

case involved damages to the house owner's

court there found that the plaintiff should have sought his

goods through the defendant attic owner's failure to repair 
19 a leaky roof.

sued to compel defendant to repair his apartment, the decay 
20of which was causing plaintiff's apartment to suffer. He 

was denied recovery because there was no mutual easement to 
support past destruction of the building, so repairs could
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expected so there was no call to repair.

damages resulting from failure to repair, his only alternative

is to make the repairs himself. In an Iowa case the same

the plaintiff house owner requested the attic

owner to repair his leaky roof, the deficiency of which was

damaging the plaintiff's celling, carpet and-furniture. The

attic owner refused,

expense and brought suit for reimbursememt. He was unsuccess-

could be based.

We see from these cases that in the American common law,

separate in law (although joined in fact by their proximity).

This disjunction makes it difficult to overcome any problem

not considered in the original deed.

In Hahn v. Baker Lodge, a two story building was built,

to be owned entirely by

of a middle room on the The grantee's deed

had no reference land and no stipulations concerningto any

either repair or eventual destruction of the building. The

building did burn, and the attic owner wanted a middle room

on the second floor of the new building. The court refused

to grant this, stating that the attic owner had acquired and

owner did not

own any part of the actual structure; he only owned a cube of

< 
i

owned only the 
building which

room or hall of the upper story. "^^The attic

ful because there was no legal relationship on which recovery
21

"room or space Inclosed by that part of the 
was described and identified as the middle

so the plaintiff repaired It at his own

was part of the natural destruction of the building which was

If a plaintiff can neither compel repair nor recover

the house owner with the exception
22 second floor.

as opposed to the English, the two owners are regarded as

year as Pierce,
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air. When the build Ing was destroyed by fire, there was

nothing upon which the attic owner's deed could operate. dis

because there was no way of determiningrights terminated

where his cube of air was. The court claims that this is
parties.the intent of the

A case five years prior to Hahn had Involved a deed of

which contained a stipulation which seemed as if itgrant

protect the attic owner's rights. The house ownermight

story building and granted to the originalthere

the right to build a second story and "to haveattic owner

use of the parties of the second part perpetually. This

guarantee was reduced by the court to an easement for use as

stood.long as the structure As there was no Interest in the

land , the attic owner's rights terminated with the destruction

of the building.

the attic owner's rights terminateThe principle that

the building does more than limit thewith the destruction of

length of his ownership. It influences courts to limit his

rights in the area of support and repair and to exclude the

possibility of recovering damages occurring to or within the

attic resulting from failure of support and/or repair. This

linkage is illustrated by the following case where the Issues

and to own said second story of the said building for the

25

"As the Instrument grants the defendant no estate 
in the land and contains no stipulation of the 
right to rebuild in case of destruction by fire, 
or other casualty, it would seem to be plain 
that it was the Intention of the parties,- 
collected from their agreement and its subject 
matter, that the agreement, and the relation 
created by it, should terminate with the des
truction of the building."

built a one
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are tied, together.

The attic owner brought suit for damages resulting from the

failure to make repairs and to compel the house owner to

maintain his building in good repair. lie was denied on both

Requiring the lower owner to make repairs wouldcounts.

imply a perpetual easement to the right of support. Since the

building is not considered perpetual.l.e. Its destruction

(and the termination of the attic owner's rights) is con

sidered inevitable, there is no need to require repairs, be

cause deficiencies which arise are part of the process of

destruction (as in Pierce). This being the case, the upper

owner cannot recover damages.

Examples of covenants attempting to provide both for

maintenance and repair and for protection of the attic owner's

rights after possible destruction of the structure are found

Both are located in a

deed of sale which transferred to the grantee

The court there states that without this provision, the

"All of the second story . . . commencing 
thirteen feet from the foundation. And it 
is further agreed that the first party agrees 
to maintain and keep in good repair the 
bottom of first story and the second party 
agrees to maintain and keep in good repair 
the top or second story and passageway 
and if either fails to maintain their part 
a notice of thirty days must be served on 
the party failing and then if not repaired 
can be done so by the other part at the 
expense of the party failing. In case of 
fire let it be optional with either party 
in case of building.

in an Iowa case, Weaver v. Osborne.

In ackson v. Bruns, the walls in one corner of the lower 
pz 

apartment were crumbling and endangering the second floor.
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house owner would have no responsibility to maintain the

first floor and that the attic owner's rights would ter

minate upon destruction of the building. The first part,

according to the court, is so within the rights of the

grantor to make covenants running with the title that it is

not necessary to dwell on it. After discussing the last

length, the court concludes that withoutsentence at some

its presence, either party would compel the other to

continuously repair and rebuild as a result of the first

part of the provision concerning maintenance. fhe last sen

tence sets up a situation where the house owner may decide

to rebuild or not at this option. If he rebuilds the first

story, the attic owner may rebuild on top of it. however, if

he decides not to rebuild, the attic owner Is left helpless

and all his rights terminate, not being In any way connected

to the land.

weaver demonstrates that the parties have the power to

create in the original deed rights which will survive des

truction of the original structure. The rule that (without

stipulations) the attic owner's rights are terminated by the

destruction of the building seems to stem from the simple

first floor to provide support, the

attlce owner cannot possibly build anything. Therefore, the
property, even if thought to still rest in the attic owner,

has no economic value. If it were possible to build a second

story and hang it In the air by levitation or some other

then the attic owner might have received

Then the attic wouldmore protection after destruction.

J

fact that without a

theoretical means,
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exist in reference to the soil and measurements above it and

not be dependant on the first story.

Delineation of the attic without reference to the lower

v.

The grantor conveyed a plot of land to the grantee

to build a one story storeroom not to exceed fourteenwho was

feet in height.

The conveyance was made before the buildingthe storeroom.

the division was made with reference to thewas built, and

soil and a line fourteen feet above it. The attic owner’s

rights were not defined in terms of the structure as in Hahn.

a provision that in case of fire, theFinally, there was

rebuilt within twelve months with the exbuild Ing was to be

penses pro-rated.

written contract which gave the attic owner the right to run

steam pipes through the first floor. In return, the house

entitled to open skylights in the roof of his iore.

In a dispute that arose during the rebuilding after a fire,

the court there found the intention of the parties to be

clear.

The court held that the attic owner was "sovereign of the air"

That sovereignty could not beover the fourteen foot line.

of the building or anything else.

without which the attic owner's rights would have terminated

defeated by transfer of rights to another party, destruction
The provision for rebuilding

The grantor reserved the right to build over

" ... to 
of the lot 
it, and to 
that space 
line parallel to and above the soil.

owner was

confine Watson's tenure to the soil 
granted and the fourteen feet above 
reserve to Matheson the use of all 
which lay above the fourteen foot 
al +- a mH a Kmro fhp a n 1 1 . •• '

floor but in relation to the soil is found in Pearson 
28 Matheson.

In addition to the deed, there was a



S3

continued all of his rights and obligations in force. The one

clause served as a vehicle to preserve not only his ownership

but to maintain it unmodified by the destruction of the

original building.
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ANALYSIS Of RESIDENTIAL PARTNERSHIPC HAFIR. A V.

The central issue of this study is the delineation of

between the two owners of a residentialthe relationship

The quality of this relationship determines theirbuild ing.

respective rights and obligations. There may be no legal

there would be no enforceable rights or obligations. Alter

natively ,

full partnership as In the English common law in which case

all the rights and obligations in question (support, repair,

recovery of damages, rebuilding) would be enforceable.

The rabbinic literature, especially the nishna and the

to it, does not explicitly state the natureGemara passages

It must be deduced from the specificof this relationship.

rights and remedies which are provided for the benefit of

state Initially that this relationship Iseach party.

not like a partnership between tradesmen In that there is no

Any time there are twothere is In that area of the law.

owners in the building, the relationship, de facto,or more

remains only to see the legal consequences of it.exists. It

In the

In the English condomlnia common law, both areperformance.

relief is much more limited. Wepresent, but in America,

shall see that the rabbinic law falls between these two extremes.

there may be a complete legal relationship, l.e. a

recovery of

We can

relationship as In the American common law in which case

sums of money (debt) and granting of specific

formal act (kinyan) required to bring It into existence as

common law, the major areas of relief are two:



In the American common law, no relief from malntenence

failure may be had in the absence of specific covenants

running with the title to provide It. Similarly, one may not

recover for damages suffered through the failure of the other

to maintain his part of the building. Furthermore, theowner

destruction of the building terminates the rights of the

The attic owner Is afforded more protection Inupper party.

The nature of the attic owner's protectionthe rabbinic law.

determines the quality of the relationship between the two

owners.

There is one prevailing mode of relief running throu h

the rabbinic material. It is the exercise of specific per-

If the house owner fails to make required repairs,f ormance.

the attic owner may do so himself and recover his expenses.

If the house owner does not rebuild after destruction of the

building, the attic owner may "stand in his shoes" and rebuild

the house, living in it until reimbursed. what is lacking is

the ability on the part

cover a debt.

In the development of the common law in England, a dis

tinction arose between those cases in which

ship could be demonstrated and those where it could not. With

out the existence of a legal relationship between two parties,

one could not recover money from the other. We find in the

rabbinic law a discussion of a possible remedy by which the

When the house owner refusesattic owner might be satisfied.

to rebuild after destruction, it is suggested that the attic

judgement against such other property of the

of the injured party to simply re

owner seek a

a legal relation-
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house owner as might be present under the Jurisdiction of the

appropriate court. This remedy is nowhere put into effect.

This failure deomonstrates the absence of a full and con-

plete partnership between the two owners. Ihe partnership is

between the two parties which wouldnot based on a contract

allow Judgement against other holdings. Any recovery Is

limited to the property common to them both, that is, the

building of which they each own part.

the two owners are considered to be tenants-In England,

In-common seized of separate, identifiable parts. This legal

relationship allows the enforcement of obligations and the

recovery of damages where the obligations have not been net.

In the rabbinic law there is no explicit legal relationship

between the two parties, but this did not preclude the law

from considering them as partners in the enforcement of their

obligations and the protection of their rights. It could be

said that the rabbinic law represents (in theory) the com

bination of some of the best features of both English and

common law.American

English common law, while affording the attic ownerThe

more protection than he might find in America, does not go as

for as the rabbinic law, neither is it as realistic in its

expectations for the life of the building from which it draws

Under the English common law, It is expectedthis protection.

From thisthat the building will remain standing forever.

expectation Is drawn the perpetual right of support and the

Pragmatically, this Is sufficientconsequent duty to repair.

to protect the attic owner's interests, but for the legal



ca

theorist, It is untidy. One knows that a buildinc will not

stand forever even if maintained. It Is bound to decay, and

earthquake or other premature distruction. In this case,

the attic owner would be left without a remedy. The

on the other hand, has no such unrealisticrabbinic law,

expectation; it knows that buildings may be destroyed. In

it provides one illshna of the three to govern what Isfact,

done with the remains of the building and another to control

Therefore, It must be said that the atticthe rebuilding.

rights stem from some other theoretical base.owner * s

Unlike either common law, the rabbinic law considers the

rights and obligations

the division of land where the building

has been destroyed where the house owner takes two thirds to

It Is this equality of right

which provides the basis for the attic owner's rights. It is

best demonstrated by Baba Kez la 10:1 (division of the rubble)

for which there is no parallel In either common law.

Reclamation of stones demonstrates rabbinic concern for

fairness and exactitude. The economic loss is minimized by

each owner salvaging what he can from the remains of his

part of the building. The law demonstrates a concern for

detail in allowing each owner to claim particular stones from

his building which may have been of a special character

differing either in composition, size or color. If an owner

had incorporated special features into his walls, this pro

cedure affords him an opportunity to preserve them. After

two owners to be equal with the same

except in one case,

the attic owner's one third.

even if this is avoided, it could still fall victim to fire,
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stones have been claimed and the claims verified or denied,

the amount of recovery is equalized. The law does not allow

one owner to gain an unfair advantage over the other by

claiming an undue amount of whole stones.

Only where it can be established that one part of the

building was mainly responsible for providing the unbroken

stones which remain may one owner claim a preponderant share.

This is not unfair because it is based on an evidentiary con-

ihe economic loss is apportioned in this stepelusion.

according to actual damage. Where one apartment has survived

relatively intact, it would be unfair not to recognize this

In this case, fairness may be served by an unequalfact.

division of the building materials.

In the process of determining what evidence would be

sufficient to show that one apartment was responsible for

This conflict concerned the use of a presumptionon the other.

that the unbroken stones came from the lower apartment. The

acceptance of this idea as

rule would have been a great convenience for the rabbinic

courts. It would have eliminated any necessity to try the

In some cases, however, It would havebreakage.Issue of

in an Injustice excluding the attic owner from reresulted

covery of unbroken stones where he would have been entitled

it became necessary to fall back on dlvl-to them. Instead,

slon of the materials where breakage could not be shown.

a presumption or as an absolute

ness and exactitude on the one hand and judicial convenience

determining broken stones, there was a conflict between fair-
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The literature Indicates a preference for avoiding

division whereever possible; the acceptance of it shows a con

fair apportionment of the economic loss. Due to the

the problem,nature of there will always be a set of cases

loss cannot be accurately assigned.where the There will be

where one owner's apartment did not break, but he

Is unable to prove It resulting in the loss of some unbroken

stones to which he should be entitled but which go to th®

other owner under division. In other cases, the attic owner

would be denied unbroken stones which are his If the pre-

IJelther method Is Inherently superior.sumption had been used.

The decision to use division was not made because it eliminates

the cases of an owner receiving stones to which he Is not

It is used because it more fairly distributes theentitled.
risk.

There are three possible situations resulting from des

truction of the house. In two of them, division under sten

one is preferable to the use of the presumption to determine

how reclamation should be made. There Is also the case where

division is unequal but can be proved; this case is properly

1) where breakageresolved under step two. The cases are:

3) where the attic broke.2) where the house brokeis equal

step one division is preferable to theIn cases

of presumption (or absolute rule) in step two which woulduse

assign the unbroken stones to the house owner. Only in case

two does an injustice result in that the materials are

divided when the house owner should takes the unbroken stones.

cern over

some cases

There may be two factors involved In the decision to rely on

one and three,
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lhe crucial one (see chapstep one division these cases.in

ter Two, 1 that the law cannot Ignore the upperispage

apartment because it is fixed. This eliminates the use of

the presumption. The other factor, which may be present, is

the lack of statistical evidence to show the frequency with

If the three cases are takenoccur.

likely to occur with equal frequency, then unfairness canas

best be avoided by falling back on step one in all three of

x'hls provides better treatment of the atticthe cases.

who would be the loser if all these cases were determinedowner

That would favor the house owner, a resultunder step two.

r.ishna is concerned to avoid.which we

The area of greatest consequence for the delineation of

is the question of support and repair whilethe relationship

the building stands. There is an assumption upon which the

Kishna is based which is not explicitly stated. It is that

neither owner may actively damage the building. 'de are able

to see the necessity for this assumption as a starting point

in the British case of ill el way which turns upon that point.

It is the initial step. In that case, the rule is simply

stated that neither owner may do any act which would damage

the other's part of the building. It is given as symmetrical,

but this is in the rabbinic law where one partnernot the case

may damage his apartment but the other may not.

rules formulated by the wlshna EabaAccording to the

owner may not suffer any damage to occuriiezla 10:2, the house

this detract from the support which itin his apartment lest

furnishes to the benefit of the attic. The attic owner, on

which the various cases

see the
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faking

this ruling a step backward in an attempt to reach the

rabbinic position on active damage comparable to the rule in

it would seem clear that the limitation on the houseKielway,

owner would remain the same; that is, the house owner could

not tear down any of his walls or damage them in the

The attic owner,slightest. on the other hand, may lessen

his walls because this would be to the benefit of the house

owner decreasing the burden on his apartment. The house

detriment of the house owner.

The second element Is the right to support. The attic

owner Is entitled to support from the house which is constant

in quality and quantity. This right is derived from the

relationship of the two owners and not from any unrealistic

expectation that the building will last forever if properly

maintained. We have said that the attic decreases the pro

bable life of the building by one third demonstrating its

finite nature. During this period, the right to support is

building will at some time cease to exist, butabsolute. The

until It does, the nature of the attic support must not be

tampered with either by positive action or by negligence.

In the American common law this right Is unenforceable

The rabbinic law,because there is no legal relationship.

operating through a limited partnership, considers this right

At the tineto flov/ naturally out of the setting Involved.

the attic was added to the building (either when originally

owner may not take off his roof because this would be to the

built or at a later date), the house furnished a certain

the other hand, may leave his walls go unrepaired.
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It is this amount of support, that availamount of support.

able to the attic at the beginning of the partnership, which

must be maintained throughout the life of the building. Ihis

is different than the English common law.

The English common law derived the right of support and

the consequent ability to enforce repair from the necessity

In CoIdwin It was established that eachto avoid damage.

could compel the other to repair "in preservation II ofowner

In addition it Is derived from thehis own apartment.

general nuisance principal, but that only goes Into effect

when there is a danger of damage. The rabbinic law does not

need any threshold level after which the right of support is

activated and repairs compelled. Unlike the English law,

which is conditional on danger, and the American, where there

is no protection of the right, the rabbinic law sets out an

absolute right to unqualified support. The level of support

must be maintained as it existed at the formation of the

Any damage must be repaired immediately.partnership.

In comparison with the American condomlnla law, the

remedy provided in both Baba Kez la 10:2 (repair) and 10:3

(rebuilding) is very advanced. This remedy allows the in

jured party to take whatever steps are necessary to repair

the injury and enforce recovery of expenses by refusing the

failing party the right to occupy his dwelling until he has

This type of arrangement is not present! made reimbursement.

in the American common law until Weaver, where it was in

cluded in the original agreement. It is effective there
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part of the intention of the parties, but inbecause it was

contrary to the dominant theories of Americanfact it is

law.cond orainia

Rabbinic law protects both parties by seeking to pre

serve

that is, by maintaining the status quo. Thisinto existence,

be altered only when it is of benefit to both parties.may

alteration will be to the benefit of the party seeking to

Therefore, when

changes in the building are made either during its lifetime

in rebuilding after destruction, the weight of the atticor

only decrease and the strength of the house may onlymay

Increase.

status quo against which any furture changes must be judged.

irreversible.

All of the riishnaic rules governing condomlnla are based

two objectives; equal protection for both parties andon

maintenance of the status quo. In fact, maintenance of the

status quo is the means by which equal protection of both

Reclamation of building materialsparties is accomplished.

returns the original contributions. Rebuilding after destruc

tion requires the erection of a building the same as that

which previously stood at the site. maintenance and repair

function to maintain the ouilding in its original form, The

limited to the building and may be performed byremedies are

the injured party.

Any 

perform it, the determining test is whether it benefits the 

other party or detracts from his apartment.

Once these changes are made, they constitute a new

The original balance is forgotten so that these changes are

the situation as it existed when the partnership cane
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