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DIGBST 

The late Rabbi or. Solomon e. Fraebof bas been widely 

reooqnized as tbe leading poaek, or leqal decisor, for post World 

War II American Jewry. Amonq the many texts that he wrote, his 

eiqbt full volumes of coqent and insiqbtful Reform responsa serve 

as testimony to his passion for Jewish law . Rabbi Freehof was a 

thoroughly Reform Jew. But be also believed that Reform Jews 

should be informed about traditional Jewish practices. Reform 

observances, he asserted, should generally be linked to 

traditional antecedents. This perspective was clearly reflected 

~n his Reform responsa. 

Although his conclusions may have been at variance with 

orthodox Jewish practice, Rabbi Freehof wrote bis Reform responsa 

in a style which vas fully consistent with balakhio Judaism. He 

utilized a wide ranqe of authoritative Jewish leqal sources to 

support his arguments. He accurately interpreted the positions 

taken }:>y those sources . In a qreat many instances, he himself 

aqreed with those positions. lfben he disaqreed, he generally 

argued bis case usinq stylisitc methods which have been widely 

accepted by orthodox decisors. 

This thesis will be an exploration of Rabbi Freehof's 

balakhio methodology. we will identify the manner in which he 

constructed his Reform responsa. we will pay particularly close 

attention to the sources which Dr. Freehof used and the ways in 

which he used them. We will also coapare his balakhi.o 

methodoloqy to the methodologies used by widely accepte~ and 
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authoritative aodern orthodox respondents. Ultiaately we will 

address the question of whether Rabbi Freehof's methodoloqy was 

bal•khfca11y valid. 
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Declicatioa 

to the aan who, by his exaaple, tauqbt •• what it aeans 
to be a Jew 

Frank B. Jacob 
(26 June 1907 - 31 July 1984) 

"It bath been told thee; o aan, what is qood, 

And what the Lord doth require of thees 

Only to do justly, and to love aercy, ,, 

and to walk buably with thy God." 

llioall 6:8 
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Xntroduotion 

1fben an observant orthodox Jew faces a question or a 

difficulty pertaininq to a matter of reliqioua concern, be or abe 

aiqht turn to an authoritative rabbi for an answer. If the 

matter has sufficient merit, the rabbi may be asked to issue a 

written leqal decision. such a decision ia called a reaponaua; 

in Hebrew, a tesbuTllb. 

In order to render a competent decision, a rabbi needs to 

have a thorough underatandinq of both the apecif ic facts in 

question, and of any relevant paaaaqes from the Talmud and the 

traditional Jewish Codes. His valid interpretation of the sacred 

texts takes on a sacred and authoritative quality ~f its own. 

Like the qreat rabbinic docwaents that preceeded thea, superior 

responsa are viewed by aany as livinq Torah. Because of this, a --teslnlvah is, in theory, bindinq upon the party or parties who 

request it. 

In the world of Reform Judaisa, responsa serve a funtion 

which is vastly different from that which baa been described 

above . Reform Judaism posits that individuals have the riqht and 

the responsibility to choose for themselves which Jewish 

practices they should or should not observe. With respect to 

this point, the Centenary Perspective, adopted over fifteen years 

ago by the central Conference of Aaerican Rabbi•, stat•• quite 

·unequivocally that: 

"Within each area of .Jewish obeervance Reform Je11• are 
called upon to confront the claiaa of Jewi•h tradition ••• 
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and to excercise their individual autonomy, choosinq and 
creatinq on the basis ot commitment of knowledqe."1 

In Reform Judaism, each educated individual is his or her 

own decisor. There is no need for authoritative respondents. 

Reform responsa have never claimed to be bindinq upon any Jew. 

Instead, have been viewed as educational vehicles; documents 

which have been desiqned to teach Reform Jews about various 

aspects of Jewish belief and practice. Like their Orthodox 

iii 

counterparts, Reform respondents offer advice to their readers. 

But unlike orthodox decisors, writers of Reform responsa leave 

the ultimate decisions to each individual's informed discretion. 2 

Reform responsa, as a form of Jewish leqal discourse, have 

evolved a qreat deal since the establishment of the CCAR's 

Responsa Committee in 1906.3 
• Bach chairman of the Committee bas 

viewed Reform Responsa from a slightly different perspective. 

Bach chairman left his own distinctive methodological and 

ideoloqical mark of the Reform Responsa published durinq his 

tenure. 

The Committee's first responsa were printed in th• 1911 ~ 

Yearbook. These contained stronq theoloqical overtones which 

lcentral conference of American Rabbis, A centenary 
Perspective, section IV, 1975. 

2see, for example, Solomon B. Freehof's "Religious Authority 
in Progressive Judaisa" [An address delivered in London to the 
World Union for Progressive Judaism] (Bngland: Rydal Press, 
1959), p. 14. 

3xuch of the brief anilyaia of th• history of Refora 
reaponaa writing that follows co••• fro• Walter Jacob'• 
Introduction to Alltxican ltefora R11pon1&, (Bew York: . central 
Conference of Allerican lt&bbi1, 1983), pp. xv-xviii • 

• 
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reflected the particular proclivities of Kaufmann Kobler, the 

coaaittee•s first chairman. Kohler's Reform responsa consiously 

avoided references from traditional rabbinic texts, turninq 

instead to Biblical and scholarly sources. 

The responsa published durinq the decade between 1923 and 

1933, under the chairmanship of Jacob Lauterbach, bad an entirely 

different character. These were rather lenqthy essays. 

Lauterbach's analyses utilized texts from a wide ranqe of both 

rabbinic and scholarly sources . one finds that they are 

sprinkled with untranslated Hebrew phrases. It is clear, froa 

their tone, lanquaqe and complexity, that these Reform responsa 

were not written for a wide ranqe of readership. 

The Reform responsa written by Lauterbacb's successor, Jacob 

Hann were notable for their brevity. Mann did not develop long 

and involved leqal arl}Uaents. Instead he usually made his case 

in a sinqle short paraqraph. He cited few sources to -substantiate his positions, but the sources that he did cite were 

often rabbinic. such citations were rarely explained or analysed 

within Mann's responaa . 

Israel Bettan, who served as the Responsa coaaitt•• cbairaan 

for nearly one and a half decades (1940-1954) wrote Refora 

Responsa which eaphasised "R•fora" and downplayed "responsa". 

According to Walter Jacob, Bettan•a "concern was the contemporary 

aood of Refora Judaisa."' The arquaenta presented in Bettan•a 

responaa were rarely dependent upon cited sources. Rather, they 

4Jacob in Allericap Btfora Reaponea, p. zvii • 
• 
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were a reflection of Bettan•a own reaaoninq; reasoninq which was 

firmly entrenched in the ethical dictates of Reform Judaism. 

Bettan•s responsa were written in simple and unambiquous 

lanquaqe. It is clear that he wrote with a diverse readership in 

aind . When Bettan cited from traditional sources, be did so 

alaost exclusively from Biblical, Midrasbio and Talmudic texts . 

He rarely made reference to the codes or to reaponsa literature. 

The towerinq fiqure in the area of Reform responsa was 

Bettan•s successor, Solomon B. Freehof. Freebof served as 

chairman of the Responsa Committee to~ over two decades, from 

1955 until 1976. He continued to write and publish responsa 

until his death in 1990. The treaendous corpus of Reform 

responsa literature left by Solomon B. Freehof will ~ the 

primary focus of this thesis. 

rreebof was born in Lo~on in 1892. 5 He came to America 

when he was ten years old . His faaily ultimately settled in 

Baltiaore. Freebot•s household was Jewishly traditional and 

observant. He was educated in both public school and Talm114 

Preehof ultimately broke with bis traditional roots and he 

attended Hebrew Union Colleqe in Cincinnati. Be was ordained in 

1915, but he reaained at the Colleqe, serving on the faculty 

there froa 1915-1124. (Freehof did leave Cincinnati briefly to 

5The bioqraphical sketch which f ollowa co••• froa a aore 
detailed bioqraphy which can be found in Kenneth Jay Weis•' 
Soloaon B. rreehof -- Re(orqinq the Lip••1 An Approach to the 
Authenticity of th• Btfora &Abbi in th• llo4ern world, (D.B.L. 
disaertation, BUC-Jill, 1980), pp. e-20 • 
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serve as a military chaplain durinq World War I.) Interestinqly 

the instructor who moat qreatly influenced him durinq his years 

at the Colleqe was Jacob Lauterbach. 

Freehof served as rabbi at ~ehillat Anshe Ka'ariv in Chicaqo 

tor ten years after he left KUC. Be then went to Pittsburqh's 

Rodef Shalom Temple were he served as rabbi from 1934 until 1966; 

and then as Rabbi Emeritus until his death. 

Rabbi Dr . Freebof served on several important committees in 

the CC.AR, includinq a tera as its president from 1943-1945. Be 

also served as the first American President of the World Union 

tor Proqressive Judaism from 1959-1964. (Be was later naaed as 

the world Union's Honorary Life President.) Preehof was 
• instrumental in the writinq and publicatiQn of the two volume 

Union Prayer Book . Be also wrote several books dealinq with 

Bible. In all, his career as a rabbi was-both lenqthy and 

diverse. 

But clearly Soloaon Freehof'a qreat passion was the responsa 

literature. Be was introduced to the responsa by Jacob 

Lauterbach, but he first becaae a part of the responsa writinq 

venture durinq world war II. It was then that he served on the 

co .. ission on Jewish Chaplaincy of the National Jewish Welfare 

Board. Thia coaaiasion, aade up of rabbis fro• the orthodox, 

Conservative and Refora aoveaents, published Jewish leqal 

deciaiona for soldiers aervinq in th• war.. After World War II, 

his fascination with the art of writinq responsa never ceased~ 

Th• Ref ora respondents who preceeded Freehof essentially 
• 
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tried t:o create, ez nildlo, a literary 9eare which they called 

"Refora responsa". Their responsa barely reseabled the responsa 

pro4ucect by centuries of traditional authorities . This holds 

true ill .. tters pertaining to both fora and content. 

Preelaof strove to bring the Refora responsa more in line 
I 

with respolUla literature in qeneral. His responsa reflected a 

liberal spirit, but they were rooted in traditional rabbinic 

sources. In a speech which he delivered to the World union for 

PrOCJr ... iTe JUdaism in 1959, he sumaarized the role that he 

envisicmed for Reform responsa: 

-..fora responsa are generally liberally affiraative, while 
moc1erJl orthodox responsa, thouqh based largely on the saae 
.. t:erial are, understandably, neqative and prohibitinq. 
Tllaese Reform responsa [are) practical rather than 
doctrinaire, and qui4inq rather than qoverninq ••• "' • 

Tllare are aany different anqles fro• which we could study 

the re.po1LSa of Solomon B. Freehc>t. This thesis will focus upon 

one particular feature Tis a Tis Freehof's responsa. This is a 

stu4y of Soloaon B. Freehof's hal•kbio aethodoloqy. · 

oar first task will be to present a careful analysis of how 

Preebof conatruoted his responsa. We will ask questions such as 

th .. •: Wbat sources did he use and how did h~ use thea? 

Bow ~4 h• relate to th• positions taken by his sources? Di4 be 

aqr .. or 4isaqree with th .. ? 

a.ce •• do this, we will be able to evaluate Preehof 's 

.. 1 • .,.ta .. thodoloqy. we will be able to assess the clarity of 

Freehof, ·"Reliqious Authority in Progressive 

• 
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bis arquaenta. We will be able to compare bis use of sources to 

the aanner in which bis orthodox counterparts have used their 

sources. We will also be in a position to decide whether the 

various 1'al•kbic devices that orthodox respondents have used were 

that aaae ones that Freehof utilised. In short, we will evaluate 

the laal•k•ic validity of Preehof'a responsa. 

The depth of Solomon B. Freehof's impact on Reform responsa 

cannot be understated. Thia thesis will likely be the first 

indepth atudy of his lla1akllic vritinqs to be written since his 

death. Hopefully it will beqin to put the tremendous role that 

Soloaon B. Preehof played in the world of Refora Judaiaa into 

contezt. 

• 
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Cbaptar ODe: 
DD'DIMI SOLmlOJI B. ft**MD''S QJ.Jt.QTC iiBtiiDDOLOCIY 

our first qoal is to deteraine whether Soloaon B. Freehof's 

Reform responsa were persuasive, prilla facie halakbio arCJWllents. 

To do this we aust identify any observable strateqies which 

Freehof aiqht have eaployed in the construction of his hal•khic 

presentations. 

Durinq his lifetime, Rabbi Dr. Freehof wrote and published 

some 433 responsa, addressinq a notably wide ranqe of subjects. 

These responsa were published in eiqht volwaes durinq the three 

decades between 1960 and 1990. Because of the overwhelainq 

breadth of Freehof's responsa, it should be obvious that a 

careful and thorouqh analysis of each and every one of them would 
• 

be a aonuaental task; an undertaJtinq well beyond the scope of 

this study. 

Still, in order to qet an accurate picture of Preehof 's 

halakJdc aethodoloqy, we do need to consider a sufficient 

saaplinq of his responsa. we need to consider the vast ra.nqe of 

sources which he cited in his decisions. We need also to look 

for any patterns, which aiqht be observable with respect to the 

developaent of his presentations. Once we have done these 

thinqa, we will then atteapt to uncover the various aethodoloqi•• 

which Preehof eaployed in hie effort to qenerate "liberally 

affiraative" reaponsa which were qrounded in traditional sources. 

In hi• 1910 doctoral dissertation entitled Soloaon B. 

rreebof -- Refor9inq the Lii'''' An Approa9b to the Au~hentioity 

of the Refora llabbi in the llad•rn world, Rabbi ltennetb J. Weiss 

-
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tried, in part, to uncover Freehof's llal•khic aethodoloqy. Weiss 

analyise4 a aaall number of Freehof's Responsa in an effort to 

distill the underlying balakhic and spiritual priciples which 

quided and aotivated his subject. 

In one section of his dissertation, Rabbi Weiss sW111arised 

tour Freehotian responsa in an eftort to show that their author 

souqht to isolate the biblical "prop~etic spirit beneath and 

within specific Jewish laws . 0 1 In another section, he presented 

a source and content summary of some thirteen Freehof ian 

responsa, all of which dealt with aspects of Reform Sabbath 

observance. Be compiled a list of the traditional non-responsa 

sources cited in those thirteen responsa, notinq the -frequency of 

their usaqe. With respect to Freehof's balakJdc.aethodoloqy, he 

concluded, in part, that "the pivotal, decisive arquaent for each 

[Freehofian) responsum coaes from a particular traditional 

source. Bavinq isolated the most appropriate source, Freehof 

chooses arquaentation fro• other sources to support it. 112 

This section of Rabbi Weiss• dissertation raises soae 

interesting questions. It also beqins to address soae of the 

iaportant issues which must be considered in our analysis of 

Soloaon B. Preehof's bal•khic aethodoloqy. But it does fall 

short in SOiie critically important areas. 

Rabbi ••i•• analysed a total of only seventeen different 

1senn•th J. Weiss, Soloaon B. rreehof 
Links, P• 75. 

2n,14., p.12' 

• 
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responsa in his dissertation. statistically speakinq, this 

amounts to only four percent of the total number of responsa 

written by Solomon B. Freebof. This can hardly be viewed as a 

reasonably scientific sample . 

3 

Because he utilized so few of Freehof's responsa, Weiss 

failed to uncover some of the critically important patterns which 

characterized the respondent's methodoloqy. This also led bi.a to 

reach some conclusions which were not entirely accurate. In the 

paqes that follow , we will endeavor to forqe beyond the analysis 

provided by Rabbi Weiss . 

Weiss made a good number of subjective evaluations of 

Solomon B. Freehof's responsa. These are worthwhi le, especially 

given the extensive knowledge of Freehof's life and perspective 

that Weiss obviously possessed. This study, though, will 

present an essentially objective picture of Freebof's laalakllic 

methodoloqy. We will rely upon facts and fiqures to draw a 

sketch of tbe various "typical" Freebofian responsa fonts . 

we will do this by making a careful study of soae ninety­

nine Freehofian responsa . This "responsa pool" represents nearly 

one quarter of the responsa written and published durinq Soloaon 

B. Freehof's long and distinguished career. Bach of the 

responsua in our pool addresses soae aspect of Refora Jewish 

observance with respect to burial, funerary or mourning 

practices . A full listing of the responsa under consideration 

here can be found in Appendix A. 

There are soae advantages and disadvantages associated with 

--



our selection of these particular responsa . By narrowinq our 

focus, we are able to qain a clear understandinq of the depth of 

Preehof' s bal.a.kllic insiqht. His Jt.nowledqe in matters of avel.ut 

,,as rather extensive. We are also better able to recoqnize 

methodoloqical patterns when we look only at one "type" of 

Preehofian responsa. 

But in doinq this, we leave ourselves open to the 

possibility that what may apply, methodoloqically speakinq, to 

responsa written about one particular subject, may not apply to 

4 

others. For example, it may be that Reform responsa dealinq with 

avel.ut tend to be more "traditional" in their approach than 

responsa bavinq to do with other reliqious concerns. There seems 

to be a tendency amonq Reform Jews to turn to "eraditional" 

practices when dealinq with matters of mourninq. Thia miqht very 

well be reflected in Freehof's responsa. Therefore, we aust be -
aware, from the outset, of this possibility. -

It is clear that Preehof saw a 9reat need to connect Reform 

Jewish practice, and in turn Reform responsa, to traditional 

Jewish sources. And so, it would make sense to look first at the 

depth a.nd breadth of the specific sources cited by Freehof. Such 

sources, after all, constitute the skeletal framework upon which 

Preehof fashioned a reaarkable body of liberal Responsa 

literature. 

In order to qain an accurate overview of the vast and 

voluminous scope of the traditional sources used by Freehof in 

his Reform reaponsa, we need to qenerate soae aeana of objective 

• 
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measurement -- some instruaent with which we can quantify and 

evaluate Freebof's source references. Perhaps the best way to 

visualise how Freebof used bis sources would be to generate a 

graphic representation of bis citations. This bas been done for 

each of the responsa under investigation here. The graphs can be 

found in Appendix B.3 A complete explanation of these graphs 

can be found in the introduction to the Appendix. 

For our purposes, the reader should be aware that the 

sources cited by Freebof in each of the ninety-nine reaponsa 

under consideration here have bean graphed according to both the 

literary strata and the chronological period from which they 

came . Part of our objective in generating these graphs is to 
.. 

reveal any patterns which might exist with respect to the way in 

which Freehof presented his sources. 

In roughly one half of the responsa under consideration, we 

find that, in order to reach a conclusion, Freehof bad to 

consider several different bal.a.kh.ic issues. In these responsa, 

Freehof adressed each issue point by point and then stitched the 

points together into a unified presentation. The tera "point", 

as it is used here, can be understood as being a sub-topic or 

sub-argument contained within a larger bal•lrJtiio presentation. 

If we are to gain a clear understanding of Preehot•a 

balakllic methodology, we aust consider each point raised by bia 

3All of the responsa, except one, in our 
cite at least one traditional Jewish source. 
ezception is entitled -"Synagogue froa FUneral 
Responsa for our Tiae, pp. ltS-147. 

"responsa pool" 
The singular • 
Parlor"· in Refora 
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as a separate balakhic unit. This is reflected in our qraphs. A 

graph denotes a progression from one point to another by means of 

marks at the end of one point and the beginning of the next. 

sometimes a responsum will present multiple positions with 

relation to a given point (i . e. pro and con arquments). A graph 

denotes this progression by means of at the end of one 

postition and at the beginning ot the next. 

All in all, ninety-eight chronologically arranged graphs and 

the same number of graphs which are plotted according to literary 

strata were generated. Of these, fifty deal with more than one 

point. In all, a total of 182 points eaerge. And of those 182 

points, twenty (11%) involve only one primary citat ion. Thus, 

ve are left with 162 graphed lines of two citations or more. 

(Of these, 121 utilised three or more points.) 

Having explained these essential features of our graphs, we_ 

can now consider the types of sources which were used by Boloaon -
B. Freehof in his responsa. We will begin by considering the 

Biblical sources to which Freehof availed himself. We aentioned 

earlier that ~enneth Weiss believed that one of Freehot•s central 

goals was to infuse bis responaa with a "prophetic spirit" rooted 

in the Bible. And thus, Weiss shows at one point that "in aiz of 

the [thirteen) reaponsa [analyised in his diaertation) the Bible 

provides either a starting point or a necessary auqaentation to 

Preehof'• arquaent. 114 

If Weiss• fiCJUres are accurate for all of Preehot's 

4weiss, p. 124 • 
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responsa, we should expect that nearly one half of all Freehofian 

responsa would center, at least to some deqree, around a Biblical 

text. But in our saaplinq of responsa, we find that this is not 

the case. Biblical texts are cited in twenty-six (26.3\) 

responsa5. Of these, twenty such citations serve as startinq 

points for a qiven ba1akhic point within Freehof's presentation. 

(This amounts to 12.3\ of the total number of points mad•.'> rroa 

this evidence, we miqht conclude that althouqh biblical texts 

played an important role in Solomon B. Freehof's responsa, their 

use was not nearly as extensive as has been auqqeated by Weiss. 

5see Solomon B. Freehof, "Co-unal Mausoleuas" and "Secular 
Date for Yahrseit" in Reform Responsa, (Cincinnati: The Hebrew 
Union Colleqe Presa, 1960) pp. 158-161, 168-173; "Suicides• an4 
"hMi•ll for Apostates and Gentiles" in Recent Refora Respoll.A, 
(Cincinnati: The Hebrew Union Colleqe Preas, 1963) pp. 114-120, 
132-139; "Greetinq Mourners", "Memorial Li9hts in the Boae•, 
"Mother's Ashes in Son's Grave" and "Burial of a Pet Ant.Ill" i:n 
current Reform Responsa, --Ccincinnati: The Hebrew union Colleqe 
Press, 1969) pp. 125-129, 129-132, 145-149, 165-169; "AD Bternal 
Plaae in the Ceaetery" and "Crypts as Faaily Burial Places" in 
Modern Reform Responaa, (Cincinnati: Tbe Hebrew Union COlleq• -
Presa, 1971) pp. 249-253, 254-259; "Liqhts at1 Bead of Coffin" an4 
So•• Burial Duties" in conteaporary Refona Responsa, (Cincinnati: 
The Hebrew Union Colleqe Presa, 1974) pp. 177-181, 189-193; 
"Perpetual Liqht on a Grave", "Mother's Name on son's Toabatone•, 
"The Rented Bearse", "Quarrelinq P .. ily and 8bi-.a", "oaiaaion of 
co-ittal Services", "FUneral and Burial at lfiqht", and .-Pboto­
qraphinq the Dead" in Jlefora Reaponsa for our Tilae, pp. 104-108, 
116-121, 122-128, 136-142, 148-153, 158-162, 169-171; "Freesi.BCJ a 
Body for Later Funeral", "Visitinq the Bereaved" and "Ia a 
Toabatone Mandatory?" in lfew Ref ora Reaponaa, (Cincinnati: fte 
Hebrew Union Colleqe Press, 1980) pp. 100-104, 133-138, 147-151; 
"Woaen as Pall Bearers", "The Meal of consolation", "oaitti.BCJ th• 
Burial Qadi••" and "Tatooinq and Burial" in Today's Refora 
Reaponaa, (Cincinnati: The Hebrew Union Colleqe Preas, 1989) pp. 
77-79, 97-99, 99-102, 119-121. 

6Benceforth, unl••• otherwise stated, when we preamat a 
atatiatical f iqure wi~b reapeot to tbe nuaber of points aacle, we 
will be baaing ouraelvear upon the 162 points .. de which featured 
two or aore citations. 

• 
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one reason why this may be the case is that matters of 

a.elut are not featured prominently in Biblical material. 

8 

JUdqinq from this possibility and from the fact that a 26.3% rate 

of citation is siqnificant in-and-of-itself, Weiss• point should 

not be lost. Biblical texts are an inteqral component in Solomon 

B. Freehof's Reform responsa. 

Perhaps the reason for this is that Biblical passaqes, 

especially those from the prophetic books, have lonq served as 

pillars which have qirded the activist spirit of the Reform 

aoveaent. Rabbi Walter Jacob, who was Freehof's proteqe, friend 

and colleaque, wrote in bis introduction to Reform Responaa for 

OUr Time that "Solomon B. Freehof emphasized the reality of 

Reform JUdasim, which has stressed Biblical ideas ••• 117 And 

clearly, Biblical ideas leapt fro• the paqes of Freebof's 

responaa. They can be found wherever be arqued on the side of 

huaan compassion and each tiae that be called upon his readers to 

pursue a course quided by conscience. 

But while scripture fiqured prominently in Freehof 's 

reaponsa, it was rabbinic litexature which featuxed 

overwhelainqly in his bal•k•lo vritinqs. For Preebof, rabbinic 

literatuxe did contain a qenuinely divine spark. In bis 

intxoduction to current Refol"ll Responsa, be billself wrote: 

If hitherto God bad revealed Biaself throuqb the writers of the 
Bible by the flaae of buaan conscience then Be revealed Billaelf 
throuqh the debatinq scholars of the Talmud, by the liqbt of 
buaan intellect; and it aay well be that the intelliqenoe is as 

7walter Jacob, "Soloaon B. l'reebof and the Balacbah" in 
l'reebof'a Refora RtepoDf& fOf our Tille, p. xziv 

-
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worthy a vehicle of revelation as the conscience . 8 

It is not surpri s i ng then, that tal.Jludic references are 

featured in 69% of the responsa in our study . In addition to bis 

use of these earliest legal positions, Freehof's extensive 

reliance upon the precedents set forth by outstanding medieval 

authorities is also evident throughout his bal.akbic 

presentations . one finds the traditional opinions of such men 

as Shelomo ben Yitzhak (RaSBI) , Moses Mai monides (RaM.Ba.M), Asher 

ben Yechiel (ROSH), Jacob ben Asher, and Joseph Caro cited with 

qreat regularity throughout Freehof's responsa. 9 

Not only are these sources consistently mentioned, but their 

citations often provide a pivotal contribution to Preehof's 

presentation. Their use is neither cursory nor peripheral . 

Tai.uctic references are the first sources cited, and hence in 

most cases, the most prominently featured sources, in some sizty- -

six (CO\) of the bal•kbfc points made by Preehot. Citations troa _ 

various Codes play this central role in soae twenty-five (15.4%) 

of the points aade, while references taken from Tai.u.tio_and Code 

8solomon B. Freebof, current Reform Responsa (USA: The 
Hebrew Union College Press, 1969) p. 3 

9Koat of these citations (except those of RaSBI) oaae froa 
the qreat Codes written by these authorities. The breakdown in 
the responsa under scrutiny here is as follows: 

Authority 
Sheloao ban Yitshak 
Hosea Kaiaonides 
Asher b•n Yeohi•l 
Jacob ben Asher 
Joseph caro 

• 

Total W1111ber of Citations 
12 
l.5 

6 
17 
75 



commentaries play this role fifteen (9.3\) times. In all, non­

responsa rabbinic texts are the first texts cited in well over 

half (54.7%) of tbe ba1akhic points made . 

It must be stressed that Freehof's use of rabbinic sources 

was a rather radical innovation in Reform responsa. Generally 

speaking, the Reform leaders who preceeded Freehof in writinq 

Reform responsa saw little value in relyinq upon tradition.al 

10 

halakhi.o texts to generate their arqwnents. Thia point bas been 

made quite emphatically by Peter J. Baas . Be has sai d that the 

early writers on Reform Jewish practi ce: 

••• saw themselves more as Jewish interpreters of 
philosophical and reliqious truths than aa continuators of 
rabbini c culture. This i s why they rarely cited earlier 
rabbinic sources, and when they did it was likely to be 
Maimonides, a fellow philosopher.10 

In addition to turninq to the Talllu4 and soae of its 

commentators for bal•khic---quidance, Preehof also relied heavily --upon a vast sea of responsa literature in his bal•k•tc 

presentations. Early responsa, legal decisions written before, 

or around the time of, the Slluloban arukh are cited soae tbirty­

nine times in twenty-six of the responsa in our pool of ninety­

nine Reform reaponsa.11 

lOpeter J. Baas, "Reform Reaponaa: Developinq a Theory of 
Liberal Bal•kball" in Liberal Judaiaa and Halakllab, edited by 
Walter Jacob, (Pittsburgh, Pa.: Rodepb Shaloa Presa, 1988), p. 
61 

llsee Soloaon B. Preehof, ""Re-use of a vacated Grave", 
"Burial of Bn-1ea Side by. Sid•" and "Secular Date for Yalarse.it" . 
in Refora Re1pon1a, pp. 132-135, 136-140, 168-173; "l'Uneral 
Services and Mourninq tor Those Lost at Sea", "Dyinq Requests Ho 
PUneral S•rvice, No Mourninqt•, "SUioid••", "Burial of· Apostate", 
Kactctiall for Apostates and Gentile•" and "Double runerals" in 

• 
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Barly responsa were obviously important to Freehof in the 

formulation of his balakhic presentations. But modern Responsa 

(written after the Shulcba.n Arukh) is the type of leqal 

literature which be cited most frequently. We find that modern 

11 

responsa are used in some eiqbty-four of the ninety-nine responsa 

in our "poo111 .12 

It is curious that Rabbi Waiss, in bis analysis of Freebof's 

responsa, said that the sources used "primarily" by Freehof are 

the Bible, Tala114, llislmeh Torah, and the Shul.cba.n Arakh. Be 

barely mentioned Freebof's obviously extensive use of responsa 

literature -- especially modern responsa literature. certainly 

Fraehof made qreat use of this literary qenre. We, therefore, 

must look closely at that use, as it pertains to his balakhic 

methodoloqy. 

One should not be too surprised by Freehof's extensive use 

Recent Reform Responsa, pp. 104-107, 110-113, 114-120, 127-131, 
132-139, 138-141; "Greetinq Mourners", "A Tombstone in Absence of 
the Body (Cenotaph)", "Removinq a Tombstone" and "Some Kaddish 
Cuatoaa" in current Refora Respopaa, PP• 125-129, 141-144, 149-
154, 178-183; "Funeral services Without the Body" in Modern 
Refora Reapopea, pp . 274-277; "Soae Burial Duties", 
"Conqreqational Charqe tor Funerals", "Family Diaaqre-ent over 
cremation" and "Bxcbanqinq a Toal:>atone" in conteaoorarv Refora 
Reaponaa, pp. 189-193, 193-196, 228-235, 236-239; "QUarrelinq 
Paaly and Bld..a" and '"'Reaovinq the Dea4 on the Sabbath" in 
R•fora Reapop1a for our Tiae, pp. 136-142, 163-166; "Quickliae on 
the Body", "Vieitinq the Bereaved", "Mourninq for the cr-te4", 
"Ia a Toal:>atone Mandatory?" and "The UndertaJtinq Business" in New 
R•fora Reapoaaa, pp. 111-118, 133-138, 139-141, 147-151, 158-163; 
"WalJtinq on th• Graves" in Today•• Reform Responaa, pp. 52-54. 

12 Th••• instances are far too numerous to cite 
specifically here. We sh9,Uld also note that Preehof referred his 
readers to check a related Refora responsa in twenty bf the 
reaponsa under consideration here • • 

-
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of modern responsa . Like balakhic Judaism, Reform Judaism is, by 

its very nature, intimately concerned with adapting Jewish 

principles and practices to fit modern realities. so many of the 

questions asked of Solomon e. Freehof were questions which could 

never have been conceived of by either an early questioner or an 

early decisor . 

Many such questions have concerned technologies which were 

not even dreamed of one hundred years ago (let alone five 

hundred years aqo). And many questions involved the performance 

or non-performance of certain rituals which would certainly have 

never been called into question even one hundred and fifty years 

ago . 

As a Reform respondent, Solomon B. Preehof was in a unique 

position to address previously llllilllaqined balakllio issues. 

Still, he was convinced that traditional Jewish sources could 

provide some insight into even the most modern conundrums. And 

so, be often turned to the most "modern" of these traditional 

sources; namely, modern responsa. 

What is particularly interesting with respect to Preeho,f' s 

use of responsa literature in general, is that even though 

responsa were oft-cited by him, they were rarely cited first . In 

fact, even though responsa literature is cited in some fashion in 

ninety percent of the responsa in our "pool", it is only cited 

first in twenty five (15.4%) of the total nWlber of bala.klaio 

points. 

This likely indicates that the responsa cited by Preehot 

" 
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were used, in most cases, in order to demonstrate a point rather 

than to introduce one. Since traditional responsa are often 

based upon Tallnl4ic and other "classical" sources, it makes 

pedaqoqical sense tbat Freebof would beqin with them and then 

move on to other sources. 

Often too, we find that Freehof summarized various responsa 

in order to qive the reader a clearer understandinq of the scope 

of traditional opinions . It is clear that Freehof viewed himself 

as a teacher as much as a decisor . Thus in his h.al•kbic 

presentations he would first present the ranqe of opinions 

(teach), and then he would offer bis own advisory opinion based 

upon one or more of the opinions set forth by the cited responsa 

(decide). 

Thus far, we have primarily considered the sheer numerical 

volume of the balakbi.c sources cited by Solomon B. Freehof in bis 

Reform responsa. This alone tells us little about whether he 

used these sources with integrity. For had Freehof relied solely 

upon one or another TalJlacl or Code commentary, or the work of 

just a few selected respondents, we would have a clear indication 

that he was selective and limited in his use of traditional 

Jewish leqal sources. If, on the other hand, we discover that 

Preehof cited froa the works of a wide ranqe of authorities, 

includinq tho•• who were known for their strict rulinqs and those 

who had a reputation for leniency, then we would be better 

equipped to arque that his choice of sources did not reflect any 

particular prejudice or deficiency • 

• 
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In actual fact, we find that Freebof did use the works of a 

wide ranqe of authorities . This is exemplified by bis use of 

talm114ic commentaries in bis responsa . certainly be cited 

liberally from both Rashi's commentary and from the elucidations 

found in the Toaapbot section of the Talau4. In addition to 

these, Freebof occassionaly made note of the opinions found in 

Asher ben Yechiel's &aqahot Aaheri commentary on 11.0ed Katan, 

Yomtov Lipman Heller's (17th Century) Toaaphot YaatoY, Obadiah 

Bertino•s 15th century commentary to the lliabnab and Jacob 

Reischer's early 18th century talau4io commentary, ZJJUD Ya'akOY. 

Freehof cited rather extensively from many Code 

commentaries. With respect to Jacob ban Asher's monumental Code, 

known as the Arba'ab TUria (TUr) we find that Preehof frequently 

turned to Joseph Caro's sixteenth century Beit Yoseph commentary, 

and the early seventeenth century commentaries written by Joshua 

Falk (Perish&) and Joel Birkes (Baell) . 

With regard to Caro's Sbu1cba.D Arllkh, Freehof relied heavily 

upon the 17th century commentaries written by Al>rahaa Gombiner 

( .. gen .&Trabaa to orach Chai.a) and Shabbetai Cohen (sirte COilen 

to Yore Dellh and Claoahen lliahpat). we also find that Preehof 

frequently cited opinions mentioned in the Pitche TealnlYall 

section of tbe Shu.lc!aa.D .&rakJa -- a "aodern co-enta.ry" which 

provides an overview of various "recent" opinions related to the 

issue at hand. A more coaplete listing of the Code collDlentaries 

cited in our "pool" of Preehofian reaponsa appears in Ta.bl• 1.1 

below. 

• 

--
-



15 

DBLB 1.1 

TX'l'LB AU'l'BOJUTY TDIB PDZOD Crt'A'r:Im& 
Joel Birkes Late 16th-

Early 17th cent. 7 

Be'er Ketev Zechariah Mendel 18th Cent . 5 
(to Shul.chan Arukh) 

Belt Yoseph Joseph Caro 16th cent. 9 
(to Tar) 

Birke Yoseph Joseph Azulai 18th cent. 
(to ShuJ.chan Arukh) 

Dagul. llirva:vah Ezekiel Landau 18th cent. l 
(to 8bu1chan Arukh) 

Keaef Kialmah Joseph Caro 16th Cent. 2 
( to Kiahneh 'l'orall) 

Lech- Kiahnall Abraham de Boton 16th cent. 1 
(to Kiahneh 'l'orah) 

.. qen .Avrahaa Abraham Goml>iner 17th Cent. 8 
(to ShuJ.chan Arukh) 

Periaba Joah\ta Palk Late 16th-
(to TUr) Early 17th cent. 5 

Pitche 'l'eahavall Avraham 19th Cent. 7 
(to 81ml.ohan Arukh) Eisenstadt 

Sif-te COilen Sbabbetai Cohen 17th Cent. 6 
(to Shulohan Arukh) 

Tarei sabaT Samuel b. David 17th Cent. 3 
(to Shu1chan &rukll) BaLevi 

lla4ba• David b. Zimri 16th cent. 2 
(to KisJmeh To.rah) 

Clearly, this chart deaonatratea the eztensive breadth of 

Preehof •s use of Code co-•!ltariea in his bal.allio presentations. 

One finds that such liberal utilisation of these sources reflects 

a preparedness, on Preehof's part, to introduce the opinions of a 
" 

-
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wide ranqe of authorities . 

As we move to a consideration of the breadth of the other 

bal•khic sources cited by Solomon B. Preebof, we find that it too 

is exceptionally extensive. In our "pool" of Reform responsa, 

Freehof mentioned the opinions of some eiqhteen early 

respondents. (A complete listinq of the early responsa cited by 

Freehof can be found in Table 1.2 below.) Of these, the opinions 

of Solomon ben Aderet (RaSHBA) were cited most often. We find 

that the authorities who are mentioned were all hiqhly respected 

and well known leqal decisors. 

DBLB 1.2 

.&DTBmuTY C.:IDT:IO•S AUTllOIUTY C:IDH088 

Soloaon b. Aderet 7 Hoses Kaiaonides 1 

Joshua Boaz 1 Hosea Kins 2 

Jacob Castro 1 Jacob Hoell in 2 

David Cohen 1 Moses Naohaanides 2 

Simon b. Zema ch Duran 2 Isaac b. Sheshet 1 

Kena chem Asaria Fa no 3 Jacob Weil 4 

saauel b . David HaLevi 1 Asher b . Yechiel 2 

Hai Gaon 4 Zedekiah Ha.Rofeh 1 

Sherira Gaon 1 David b. Zimri ~ 

We have also aentioned Freehof's extentive utilisation of 

aodern responaa in bis Refora responsa. A listing of the aodern 

respondents, whose works are ooapil•d in general re•ponaa 

collections (covering a wide ran9e of laal•kbio aattera), and are 

• 
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cited in our "pool" of ninety-nine responsa, can be found in 

Table 1.3 below: 

TULB 1.3 

ADTllQUTY CITATIOllS AU'l'JIOIUTY Cll'ATJOllB 

Samuel Aboab 1 Isaac Lampertoni 2 

Meir Asch 1 Ezekiel Landau 8 

David Assaf 1 Nathan Landau 1 

AriJt Meir 1 Samuel Landau 1 

Gershon AsbJtenazi 1 Jonah Landsofer 1 

Nisaim AsbJtenazi 1 Ary eh Lev 1 

Zevi AahJtenazi 3 Blazar Lev 1 

zevi Azriel 1 Jacob L'veit Levi 1 

Chaim Bachrach 2 Elazar Marqoahea 2 

Yehoshua Baumol 1 Chaim Medini 1 
_,.-

Mordeohai Benet 1 David Oppenheimer ' -Naphtali aevi Berlin 2 Elijah PoseJt 2 

Shimon Cbones 1 Jacob Reiaoher 10 

r-, Eliezar Deutsch 7 Menachem Rizikov 2 

---' Simon Deutsch Jacob ben saauel 1 1 

AJtiba Bqer 1 Mo a es SohicJt 8 

Solomon Bqer 1 Solomon Schick 1 

Meir Eisenstadt 1 Isaac Schmelkes 3 

Jacob Emden 2 Shalom Schwadron 3 

Mabaraah Bnqel 1 Joseph Schwartz 8 

YeJtutiel Bnsil 1 Enoch Shaf fran . 1 

• 



18 

DBLB 1,3 ( continuecl) 

AUTllOIUft CIDTIO•S AtJTJIORITY CI'l'ATXOllS 

Jacob Bttlinqer 2 Shevet Shimon 1 

Moshe Feinstein 5 Joseph sinzheim 1 

Eleazer Fleckeles 2 Abrah&.lll Sofer l. 

Abra ha.Ill Isaac Glick 7 Moses Sofer 26 

Eliakim Goetz 3 Simeon Sofer 1 

Keir Gordon 1 Isaac Specktor 5 

Solomon Haas l Eliezer Spiro 12 

Joseph Yu spa Hahn 1 Moses Taubes l 

Azriel Hildesheimer 1 Abraham Teonim l. 

David zevi Hoffmann 6 David Terni 1 

Horwitz Aryeh Lev 1 Ben Zion Uziel l 

Malchiel ben Jonah 2 Aaron Walk in 1 

David Junqqreis 2 Isaac Hirsch Weiss 2 

Ezekiel Jtatzenellenboqen J Chaim Yeruchem 1 

Abraham 2evi Klein J Avraham Yudelevich 4 

Solomon Jtluqer 2 

What does this cataloqinq of Preehof's citations of both 

early and modern reaponsa tell us about his laal•knic aethodolOCJY? 

Clearly the fact that, in the ninety-nine of his responsa used in 

this study, Freehof cited the works of some ninety-one different 

respondents, is a testaaent to the vast scope of his qeneral 

fuiliarity with the literary qenre. 

The fact that Freehof cited the works of so many re.pondents 

• 

., 

--
-



19 

is iapressive. But we must ask ourselves whether his familiarity 

with these sources was qenuine. Did moat of Preebof'a reaponsa 

citations came from authorities whom he rarely if ever cited more 

than once or twice? If we find this to be the case, we miqht 

have cause to criticize his knowledqe of t hese deciaora' works. 

At first qlance, one miqht find just cause t o raise this 

question. Of the ninety-one different respondents cited by 

Preehof in our responsa "pool", forty-nine (53 . 8\) of them were 

mentioned only once. Biqhteen (19.7\) authorities were cited 

only twice. Only twelve (13.2\) respondents were cited five or 

more ti.lies. such figures might well indicate that Preehof 

displayed a limited level of familiarity with respect to the 

traditional reaponsa sources that he cited in his Reform 

Responsa. 

But a closer look reveals a._different situation. Freehof 

cited opinions from his ninety-one authorities aoae 234 times. 

Of those 234 responsa citations, 103 (44\) caae froa authorities 

who were cited five or more times throughout our responsa "pool". 

Thia indicates that although Feehof cited many authorities only 

a few tiaea, he did turn to a few authorities aany ti.Ilea. And 

this point suggests that Preebof not only showed qreat breadth in 

his use of responsa sources, but he also displayed aiqnificant 

depth. 

In addition to turninq to Reaponaa literature tor quidanca 

in asaeabling his Refora responaa, Preebof also turned to varioua 

qaneral OOJIPliationa of balakbo~. The earliest such text used by 

• 
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Freehof in our responsa "pool" is Isaac Ibn Gayyat•s eleventh 

century tome entitled Sha'aray Si.mcha (3)13. Freehof also cited 

Abraham Danzig's Chaya Adam (1) and Chochmat Adam (5), Yehiel 

Epstein's well known Arukh HaShulchan (8), Solomon Ganzfried's 

Kitzur Shulchan Arukh (1) and Chaim Halberstam•s Divre Chaim (1). 

All of these were popularized during the nineteenth twentieth 

centuries. 

soma of Freebof's sources are best characterized as texts 

which record the local reliqious customs of certain Jewish 

communities. Those mentioned by Freehof in our rasponsa "pool" 

include Hirschovitz•s otzar Kinbaqe Yesburun (5), Bahar Mitzrayim 

a text which describes the customs in Egypt (1) and HaKintres 

HaYechieli, a source which explains some of the various customs 

which were practiced in Jerusalem (1). 

As one would expect., Freehof also relied a qreat deal upon 

sources which discussed the specific issues associated with 

mourninq, burial and funerary practices. The post-talso4ic 

tractate s .... cbot devotes itself entirely to these issues. It is 

mentioned some twelve times in the treehofian responsa under 

consideration he.re.14 

Freehof also often qleaned information from the paqes of 

texts which can best be described as quidebooks for mourners. By 

far and away, tbe text of this type which he mentioned most often 

13Th• n1111erala in parenthesis here are the number of times 
the qiven source was cited in the responsa "pool''. 

14These se.acJaot citations have also been calculated within 
the final figure of taJWlll!I citations • 

• 
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vas Kol Bo al Avelut, a work written in three volumes between 

1947 and 1952 by Yekutiel Greenwald. Freehof cited this text 

some forty-six times in his Reform responsa pertaining to 

mourning . 

since Freehot relied so heavily upon Kol Bo al Avelut, it 

would be worthwhile to know a bit about its author. Born in 

Hungary in 1889, Greenwald spent the last thirty years of his 

life in the United states. Judging from both his biography and 

bibliography, he was very familiar with modern mourning, burial 

and funerary practices; and be also knew a great deal about 

Reform Judaism (although be was one of its staunchest opponents). 

Kol Bo al Avelut is considered even today to be on~ of the most 

complete and authoritative guides to traditional Jewish funeral 

burial and mourning practices. 

Freehof did cite -1J'9veral other texts of this genre; texts 

which are guidebooks or prayerbooks for mourners. These are -listed in Table 1.4 below: 

DBLB 1.c 

AODW&ITJ Tm PBUOD CI:DTXm& 

Isaac Seligman Baer Totaot Cbayill 19th cent. 1 

Shal~m Tcherniak Kialmaret 8balom 19th cent. s 

Y. M. Tekuchinsky Gealler BaCbaia 20th cent. s 

Preehof also turned, on occassion, to various coapendia of 

actual reap~naa which ·dealt exclusively with issu•s associated 

• 



with aYelut. Some of these texts were published as a sinqle 

responsum, while others were compilations of responsa. Some 

dealt with •••lat, in qeneral, while others dealt with a 

particular aspect pertaininq to the subject. 

For example, Freehof regularly turned to the strictly 

traditional opinions of Eliezer Deutsch (1850-1916). Deutsch's 

Du4a'ay Jla-Badeh, published posthumously in 1929, is a 

compilation of responsa dealinq qenerally with issues of 

mourninq. Deutsch was a hiqhly respected Kunqarian tal.mm4iat 

and author. Freehof cited responsa from Dw!a'ay Ba-Badeb soma 

eleven times in bis own responsa on mourninq. 

In the various Freehofian responsa which deal with 

cremation, Freehof often turned to several specific texts 

written by orthodox rabbis in the late nineteenth and early 

twentieth centuries -- texts which objected loudly to the 

practice. Elijah Bena.mozeqh's Ya•aney Va-Bah and Enoch 

22 

Ehrentreu•s C'beker Bal•k'b.ab are both scathinq responsa denouncinq -

cremation. Ya'aney Va-Bah is cited three times by Preehof while 

Cheker Bal•'khah is mentioned by him once. Meyer Lerner's Claaye 

Olaa, an early twentieth century compendia of anti-creaation 

responsa written by several authorities, is cited four tiaes. 

Tbia cataloqinq of Preehof's sources tells us a qreat deal 
. 
about his bal•k•ic aethodoloqy. It is clear from all of tbia 

that Freehof searched far and wide for traditional bal•khic 

insiqhts and quidance in assellblinq his responsa. With respect 
~ 

to his utilisation of reaponaa sources (and the related texts 

' 
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mentioned above), we find that not only was the breadth of such 

use rather extensive, but so too was its scope and depth. 

This clearly indicates that be saw himself as a ba1a.khic 

author, prepared to discuss these issues according to the 

generally accepted rules of rabbinic legal discourse. Be did not 

restrict himself to a few Biblical, Tai.a4ic, or other 

traditional references. For bad he done this, be would have made 

himself vulnerable to charges of halakhic simplicity and naivete. 

Instead, the fact that Freehof used such a wide range of sources 

establishes a priaa facie case that be did view himself as a 

genuine ha1akhist who read his classical sources throuqht the 

interpreteive prisim of the authoritative commentaries. 

We need now to ascertain whether Freehof's selection of 

sources was evenhanded or selective. It was noted earlier that 

Freehof himse~ qenerally sought for, and advocated, the most 
..-­

"liberally affirmative" positions in his reaponaa. But in his 

-presentations, did he primarily or exclusively present the 

opinions of so-called "lenient" decisors? Did his adJlitted 

prejudice affect his selection of sources? These are important 

questions, the a.nsvers to which will tell us a qreat deal about 

Preehof's hal•khic methodology. 

We could not possibly check each and every one of Preehof's 

sources to asce.rtain whether they were chosen and included in 

order to present a one-sided hal•kbic arquaent . such would be a 

massive task; an undertaking well beyond the scope of this work. 

We will do some of this in a later section of this presentation, 

• 
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but that analysis will speak only to specific cases, and wi l l 

demonstrate little with respect to qeneral patterns . 

Still, we do need to qenerate a qeneral profile of the ranqe 

of Freehof's sources. To do this, ve should look at some of the 

authorities which were most frequently cited in our responsa 

"pool". For our purposes here, we will use the eleven modern 

respondents who were mentioned at least five times in our ninety-

nine responsa. Let us use these sources to determine the type of 

balakhic authorities upon whom Freehof relied. Some qeneral 

information data regarding thes e men can be found in Table 1.s 

below: 

TA8LB 1.5 

Eliezer Deutsch 1850-1.916 Hunqary (Bonyhad) 7 

Moshe Feinstein 1895-1986 united sta.tes s 

Abraham Glueck 1826-1909 Hunqary 7 

David Zevi Boffaann 1843-1921 Germany (Berlin) 6 

Bsekiel Landau 1713-1793 Poland 8 

Jacob Reischer c . 1670-1733 Prague 10 

Moses Schick 1807-1879 Hunqary 8 

Joseph Schwartz 1877-1944 Hungary 8 

Blieser Shapira 1872-1937 Hungary ' Csechoslovakia 12 

Moses Soter 1762-1839 Hunqary (Preaabttrq) 26 

Isaac Spektor 1817-1896 Russia (Lithuania) 5 

Simply by glancing at this list, one ia iamediately struck 
• 
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by the larqe continqent of Bunqarian authorities. certainly the 

Kunqarian rabbinate of the late eiqhteenth and nineteenth 

centuries was well known for its authority, zeal and erudition. 

still, the fact that six out of these eleven oft-cited 

respondents served aost of their rabbinates in Hunqary is rather 

strikinq. The fact that there are no sefar4ic authorities 

included in this list is also a point worth mentioninq. 

certainly each of these rabbis was well-known and highly 

respected. If aention in the Encyclopaedia Judaica is any 

measure of renown, it should be noted that each man's bioqraphy 

can be found therein . The Encyclopaedia Judaica particularily 

•cknowledqes the siqnificant role played by several of them. 

some qleaninqs froa their biographies appear below: 

--lloabe Pei.Datei.a 

••• one of the leadinq bala.k.bic authorities of the tiae ••• His 
rulinqs were accepted as authoritative by orthodox Jews 
throuqhout the world.15 

Dari.cl S8Yi Bof '-•• 
Tova.rd the end of his life he was reqarded as the supreae 
halakhic authority of oeraan orthodox Jewry.16 

Bsekiel LaDd•a 
••• one of the ao•t faaous rabbis of the close of the classical 
Ashkenasi rabbinic era.17 

Jacob bisclaer 

-

••• In the course of tiae, he was accepted by conteaporary rabbis 

151nclyclopaecUa Judaica, corr. ed., a.v. "P•instein, 
Koses." 

16Ibi4., a.T. "Boffaann, David zevi," by Moshe David Herr • 
• 

17Ibi4., •·T· "Landau, Bsekiel," by Keir Laaed. 
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as a final authority, and problems were addressed to him from the 
whole diaspora.18 

Xmc Specktoz 
Spector won univeraai •c!alration for his broad mindedness and 
peace lovinq dispositi on.19 

By lookinq at tJrl.s list of well-respected authorities, no 

one could accuse Freebof of citinq decisors who were qenerally 

well disposed towarc! Refora Judaism. orthodox decisors like 

Moshe Feinstein, Davi d levi Hoffmann, Moses Schick, Blieser 

Spiro, and especiai ly lloses Sofer were a ll violent opponents of 

the Reform aov .. ent. 

Nor could one accuse Freehof of only citinq decisors who had 

reputations for beiDq espacially lenient in certain 

circumstances. It i s true that Freehof did like to cite 

authorities lilte Esekiel Landau, David Zevi Hoffmann and Isaac 

Spektor -- all of wboa were often noted for beinq rather lenient 

(within a strictly ortlaodox context).20 But Freehof also relied 

a qreat deal upon tile rulinqs of Moshe Feinstein, Hoses Sofer and 

Eliezer Shapira - t.bree aodern authorities with reputations as 

strinqent decisors. (We should note, thouqh, that even these 

decisors did, on occassion, rule with a deqree of leniency.) It 

should be readily appareat that Freehof did not shy away froa 

18D>id., s.v. "'bischer, Jacob Ben Joseph," by Bphriaa 
Kupfer. 

1 'Ibid., "Spektor, Isaac Blhanan," by Geulah Bat Yehuda. 

20The bioqrapla.ical. articles of these aen which are found in 
the Bnclyclopa-'i• ,,.,_ica all aake aantion of their reputationa 
for leniency. · 

" 
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certain authorities simply because their qeneral outlooks were 

far fro• beinq as "liberally affirminq" as his own. 

We have seen, from this rather exhaustive analysis, that 

bal•k•ic sources played a tremendous and pivotal role in the 

Reform reaponsa of Solomon B. Freebof. But thus far we have 

focused primarily upon nuaerical figures associated with the 

variety and frequency of the traditional sources cited in the 

Freehofian responsa. We need now to look, not only at which 

sources were cited, but also at bow those various sources were 

cited in relation to each other and in relation to Freebof's 

larqer balakhic presentations. 

We aust ask ourselves whether Freehof utilized a coherent 

and observable methodoloqy when he used bis sources to create a 

bal•»ic arqwaent. Aqain, we can turn to the qraphs found in 

Appendix B to help us to unoover an answer to this question. 

When we look at the points (distinquished as unbroken bold 

lines) on the qraphs, we are imaediately struck by a pattern 

which seeas to recur in them with consistent reqularity. It 

appears that within each point on the chronoloqical qraphs, 

Freehof'a primary citations (those without dotted lines) were 

usually cited in cbronoloqical order, froa earlier sources to 

later ones. And on the qrapba plotted accordinq to literary 

strata, we find that within each point, Preehof qenerally cited 

sources from those literary qenres marked at the hi9her end of 

the "f" axis before be cited froa those aarked at the lover end 

of the axis. 

27 
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With respect to these qraphs, then, we can say that in 

9eneral, each point is a line which ends, at either the same 

place alonq the "Y" axis at which it be9an, or at a lover place. 

Moreover, rarely do we find "blips" on the qrapbs which would 

tell us that within a 9iven point, Freehof cited a source which 

was either from an earlier time period or from a literary stratum 

marked at a hiqher point alonq the "Y" axis. Henceforth, when we 

say that a qraph "fits", we mean that adheres to this qeneral 

pattern. 

Table 1 . 6 found below will help us to see just how 

pervasive this pattern is. The chart shows us the percentaqe of 

points which "fit" chronoloqically and literarily. Obviously 

some points are more complex than others because they involve a 

qreater. number of source citations. We may find that a qiven 

point's "fitness" is dependent upon its complexity. In order to 

discover if this is the case, we have distinquisbed, on each 

chart, between those points with few citations and those with 

many. 

Under the headinq marked "# OF CITS.", we have noted the 

number of primary citations which are contained within a qiven 

graphed point. The fiqures found under the headinq "% OF TOTAL 

POINTS" show the percentage of the 183 total points qraphed vhioh 

utilise the qiven number of primary citations. And under the 

headinq "RATB 01' FITNESS CBRON./LIT." we have calculated the 

percentage of graphs (with a given number of primary citations) 

which "fit". The figure on th• left denot:ea the rate ot fitn••• 

' 



with respect to the chronoloqically arranqed qrapha, while the 

fiqure on the left refers to the rate of fitness of the qraphs 

arranqed accordinq to literary strata. 

TULB 1.6: "rXTJIBSS" OY CBR<moLQGicu.LY AID> LI'l'DllY GRAPllS 

I 01' CITS. ' or TOTAL PODl'l'S RATB or fITJIBSS CHRON./LIT. 

0 .55 H/A N/A 

1 10 .93 N/A N/A 

2 22.40 97 . 56\ 97.56\ 

3 25.14 82 . 61\ 73.91\ 

4 18.58 76 . 47\ 70.59\ 

5 9.29 88.24\ 70.59\ 

6 4.92 66.67% 44.44\ 

7 4.37 62 . 50\ 37 .50\ 

8 2.73 40.00\ 80.00\ 

9 .55 100.00\ 0 . 00\ 

10 .55 100.00\ 0.00\ 
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The rate of "fitness" for the points made in the ninety-nine 

Reform responsa under consideration here is, in qeneral, rather 

reaarkable . Of the 162 points which utilised two or aore source 

citations, 134 (82.7\) fit chronoloqically and 121 (74.7\) of 

them "fit" literarily. In all, 145 (89.5\) of the points "fit" 

in at least one cateqory while fully two thirds (108) "fit" ~ 

• 
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chronologically and literarily.21 

one miqht argue that these fiqures are somewhat misleading 

in that they include the "fitness" rate of the forty-one points 

which were made with only two priaary source citations. one 

30 

aiqht say that since these graphs were made up of only two 

points, the fact that they "fit" says little. After all forty of 

these forty-one points do "fit". Moreover, it is very clear 

from looking at the chart above, that the rate of "fitness" does 

drop precitously as the points qrow aore complex and utilize 

more sources.22 

If then, we calculate the rates of "fitness" for the 121 

points which utilized three or more primary source citations, we 

will, perhaps, qain a truer and aore accurate picture of the 

pattern of Solomon B. Freehof's balakhtc aethodoloqy. ot these 

points, '' (77.7%) fit chronologically and 81 (66.9%) fit 

literarily. sixty-eiqht (56.2\) fit both chronoloqically an4 

literarily, while only sixteen qraphed points (13.2%) fail to fit 

either way. overall then, 105 (83.8%) of those points 

constituted of three or more source citations fit at least 

21we should add that twenty-five (15.,\) of these points 
"fit" chronoloqically, but not literarily. TVelve (7.4%) fit 
literarily but not chronologically. 

22we can observe, for ezaaple, that aaonq those points 
utilisinq aix or more citations, the rate of "fitness" declines 
siqnificantly -- especially with respect to those points which 
have been qrapbed accor4inq to literary strata. Still, one aust 
bear in aind that only twenty-four of all of the points are 
conatitute4 of aiz or aore priaary citations • 

• 
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chronoloqically or qraphically.23 

Clearly this is indicative of a methodoloqical pattern 

inherent in Freehof's use of his ba1akllic sources . The "fitness" 

rates amonq the qraphed points in our responsa "pool" show that 

Solomon B. Freehof strove to qive an orderly overview of the 

development of the reliqious practices discussed in his responsa. 

In many cases, these overviews proqessed accordinq to the 

literary strata of the various types of Jewish leqal sources 

which he was usinq: from biblical sources to relevant talau4ic 

references and then to responsa citations. Ofti.mes, the 

presentations were chronoloqically arranged, movinq from earlier 

sources to the more modern references . Very often the points 

were orderly from both a chronoloqical and literary perspective. 

In so many cases, the methodical development of Freehof's 

balakllic presentations is observable and obvious. 

The qraphs reveal some other interestinq patterns with 

respect to Freehof's methodoloqical use of balakhio sources. 

From a visual standpoint, many of the qraphed points can be best 

described as beinq either top-heavy or bottom-heavy. When we say 

that a qraph is "top-heavy", we mean that the nuaber of priaarily 

cited sources at the top part of the qraph outnuaber those on the 

bottoa part of the qraph by a ratio of three-to-one or qreater. 

By "bottom-heavy", we mean that the number of priaarily cited 

sources at the bottom part of the qraph outnuaber those at the 

23we find here that twenty-five (20.7%) out of these 121 
points "fit" chronoloqically but not literarily while twelve 
(9.9\) fit literarily, but not ohronoloqically • • 

-
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top by the same three-to-one ratio. 

on the chronoloqically arranged qraphs, we will say that the 

border between "top" and "bottom" will be the line shared by the 

headings 11500-150011 and 111500-1800". This border has been 

chosen because, chronoloqically speaking, it differentiates 

between the riabonia and the acharonia. one finds that after 

Joseph Caro wrote his Shulchan Arukh (first printed in Venice in 

1565), the nature of halakhic vritinq changed tremendously. 

The border between "top" and "bottom" on the qraphs plotted 

accordinq to literary strata shall be the line between 

"Commentary of Codes" ancS "Early Responaa". Our reasons for 

selectinq this border center around the notion that the. responsa 

literature must be viewed as a literary form which is distinctly 

different from other rabbinic (and certainly biblica124) sources. 

one will notice that "Earl.y_ Responsa" is qrouped here, not with 

its chronological counterparts, but rather with its literary 

partners. 

We find that there is a remarkably hiqh rate of top­

heaviness amonq both the chronologically and literarily ~aphed 

points. Of the 162 points made up of two or more priaary 

citations, forty-eiqht (29.6%) graph top-heavily on at least one 

type of graph. Of these, forty are top-heavy on l»otla qraphs. 

Interestinqly, we find that ~aphic top-heaviness is 

24we have not set a border between "biblical" and "rabbinic" · 
sources because none of th• bal•kltio point aade in our reaponaa 
"pool" involve biblical or ai4raalaio references at a rate of 
three-to-one or ~qreater. 

• 
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particularly prevalent amonq those points which utilise only two 

primarily cited sources. Of the forty-eiqht top-heavy points, 

eiqhteen (37.5\) of them fit this profile. 

We can also observe a rather high rate of bottom-heaviness 

amonq tbe qrapbed points. Of the points using two or more 

citations, thirty-six (22.2\) are bottoa-heavy on at least one 

qraph. Of these, thirty-one are bottoa-heavy on both qraphs. 

Still, while we found that top-heaviness is common amonq 

points utilizing only two citations, the saae cannot be said 

about the bottom-heavy points. only three of the thirty-four 

chronologically arranged bottom-heavy graphs, and four of the 

literarily arranged bottom-heavy qrapbs, involved points 

utilising only two source citations. 

Related to this issue of top and bottom heaviness, we find 

that there is yet another phenomenon associated with Solomon B. 

Freehof's halakbic methodoloqy which is observable by studying 

the graphs. With respect to a significant nuaber of points, it 

appears that Freehof cited only one ••type" or source written 

oDl.y durinq one specific time period. Graphically speaking, 

these points appear as flat lines. 

Fifteen of the flat line points are top-heavy. Of these, 

two-thirds {ten) involve points qenerated from only two source 

citations. Thirteen points are chronoloqically qraphed as top­

heavy flat lines. Of these, siz are plotted ezlusively along the 

cite marked ·"0-50011 and seven are plotted along the "500-1500" 

line . Ten of the top-heavy flat. line points are arranged 
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litera.rily. Of these, six involve only ta.lmac1io references while 

four involve only Code citations. (Nine of the top-heavy flat 

lines are such on both their literary and chronoloqical qraphs . ) 

Five of the points are qraphed chronoloqically as bottom­

beavy flat lines, most of these involvinq sources produced durinq 

this century. Nineteen points are qraphed literarily as bottom­

heavy flat lines. All of these involve the exclusive 

utilization of modern responsa sources. Whereas most of the top­

beavy flat line points involved only two source citations, only 

three of the bottom-heavy flat line points fit this profile. 

Host (12) of the bottom-heavy flat line points involve three 

source citations. 

In all then, we find that top or bottom heaviness plays a 

role in over one half (eiqhty four) of the qraphed points in our 

responsa "pool". Amonq the!re eiqhty-four points, thirty-six 

qraph as flat lines in at least one cateqory (chronoloqical or 

literary). This a.mounts to 42.9\ of all the top and bottom heavy 

points and 22.2% of the total number of points, involvinq two or 

more citations in our entire responsa pool. 

This prevalence of top and bottom heaviness indicates that, 

while Preehof was orderly in his effort to present his readers 

with both a chronological and literary overview of th• the 

development of certain reliqious practices, he could not (or did 

not) always track such practices through the complete literary or 

chronological continuua. The high rate of flat line poi~~ 

further accentu~tes ~reehot-ts tendency toward utili•ing sources 

.. 

.. 
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from only a ~ertain time period or literary strata within a qiven 

point. 

It seems that, with respect to the top-heavy points (and 

flat lines), Freehof qenerally provided his readers with the 

oriqinal sources of the practices under consideration. Then, 

either because those practices had not cbanqed much, or because 

they came into qeneral disuse, Freehof did not cite applicable 

later or responsa sources . one must assume that in many such 

cases, there were no noteworthy later references even available 

to Freehof. 

we miqht explain the wide prevalence of "bottom-heavy" (and 

flat line) points by indicati ng, as we did once before, that 

Freehof often dealt with practices and ritual innovations which 

would never have been imagined by the riabonia. 

overall though, whether a qraph is "top-heavy••, "bottom­

heavy" or a flat line, we can still recoqnise a clearly 

observable patte.rn with respect to Solomon B. Freehof' a bal..akllic 

methodoloqy. Whenever one turns to a Freebofian responsum, one 

can reasonably e:xpect to find an ordered and organized llalakbic 

presentation. As much as possible, Freehof's e:xplications are 

in some way, linked to bo.na fide traditional sources. 

Thus far, we have focused priaarily upon the variety and 

frequency with which Freebof cited bis traditional sources. We 

have seen the qeneral patterns which Freehof ••ployed in usinq 

his sources to assemble coherent llal•khio presentations. But 

responsa vritinq requires more than siaply citinq sources in a 

-



certain order. A respondent is no aere reporter or chronicler. 

Be 11USt be able to interpret and synthesize the content of his 
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sources. Be must spealt throuqh his sources, and he must make bis 

sources speak to new situations . Thia intellectual interaction 

with generations of leqal decisors, is a critical feature 

implicit in qood responsa writinq. It is what makes responsa 

writing a genuine art form. 

Por Solomon B. Freebof, the art of writinq Reform responsa 

required a fair measure of aqility when it came to interacting 

with the traditional sources . Freehof bad a stated peraissive 

pred.eliction with respect to the guidance which be provided in 

his Reform responsa. Be called this tendency "liberal 

af'firaation"25 • Whenever he felt he could, he tried to generate 

rulings which allowed for the widest range of personal choice 

with respect to reliqious ol:>'aervance. And yet, at the saae time, 

be sought to qround his decisions in traditional orthodox 

sources; a genre of leqal literature which is not generally 

inclined toward leqislatinq personal freedom. We must ask 

ourselves then: What was the nature of Preehof's interaction 

with his Orthodox sources? Bow was he able to use those sources 

to write "liberally affirmin9" responsa? 

What follows is an explication of the different variables 

wllich affected Preehof's interaction with bis cited sources Ti• a 

Tia the bal•kl!tic positions which be hiaaelf took . In order to 

25see Soloaon B. Preebof, "Religious Authority in 
Progressive Juclai .. " (an address delivered in London t~ the world 
Vllion for Proqresaive Judaisa) (Bnqland: Rydal Preas, 1959) p. 14 

" 
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isolate and evaluate the several factors which came into play in 

this reqard, we have qenerated Tables 1.7 and 1.8 which can be 

found below. Kost of the remainder of this chapter will be a 

full explanation and analysis of Table 1.7 and 1.e.26 

TABLB 1.7 

JIBTllODOLOGICAL ADLYSIS OP RmOYIQ llBSPOllBA 
llJIXCB CAii BB CI.aBSDDm AB "DrPOJUm'l'IOll/PBlllCISSI<>m" llBSPOJIBA 

RBSPOJrSA 
COft&ii'l' 

BURIAL LEFT UNCOMPLETED OVERNIGHT; 
WHEN DOES MOURNING BEGIN? 

BURIAL IN A MILITARY NATIONAL 
CBM.BTBRY 

KASS BURIAL UNDER MILITARY AUSPICES 

BURIAL OF A PET ANIMAL IN A ----. 
JBWISH CEMETERY 

KOTHBR WISHES TO HAVE BER ASHES 
BURIED IN BER LATE SON'S GRAVE 

BURIAL OF A SECOND WIFE 

PERPETUAL LIGHT ON A GRAVE 

TWO COFFINS IN ONE GRAVE 

DEPTH OF A GRAVE 

DISINTERMENT POR BURIAL IN A 
FAMILY CRYPT 

ll.UIGB OP 
CBOICB 

D 

B 

B 

A,1 

D 

B 

A,1 

D 

D 

B 

B,1 

A,3 

A,1 

B,l 

.A, 3 

A,1 

B,1. 

26Bach of the responaua in the reaponaa "pool" is included 
in either Table 1.1 or 1.1. A few of th••• responaa deal with 
aore than one issue of reli9ious practice. Wherever thia is the 
caae, the each issue i~ analysed separately. In all, aaon9 the 
99 responsa under consideration, 104 issues are analysed. in 
Tables 1.7 and 1.8. 
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DB.LB 1.7 (continued) 

llB8PomlA JlUIGB or 
COitt&ai' CBOICB 

BURIAL OF MEN AND WOKEN B 
SIDE BY SIDE 

DELAYED BURIAL B 

DISINTERMENT FOR BURIAL IN ISRAEL B 

BURIAL AND MOURNING FOR THB B 
STILL-BORN CHILD 

PROPRIETY OF WALKING ON GRAVES D 

WHEN TO SET THE TOMBSTONE B 

BODY PARTS MIXED IN BURIAL A,3 

TURNING A VACATED CHRISTIAN B 
CEMETERY INTO A JEWISH CEMETERY 

SELLING PART OP T~B CEMETERY A,1 

TOMBSTONE [CENOTAPH] IN ABSENCE B 
OP BODY FOR HOLOCAUST VICTIMS 

APPREHENSIONS ASSOCIATED WITH TBB B 
FIRST GRAVE IN A CEMETERY 

MUST ALL GRAVES IN A CEMETERY BE B 
ALIGNED IN THE SAME DIRECTION? 

MOTHER'S NAME ON HER SON'S TOMBSTONE B 

AN BTERMAL FLAME IN THE CEMETERY B 

RE-USB OF A VACATED GRAVE B 

NAME OF TBB MISSING ON A TOMBSTONE B 

LOCATION OF A MAIN TOMBSTONE IN B 
A FAMILY PLOT 

BXCHAKGIHG A TOMBSTONE TO COHFORK D 
1f'ITH THB WISBBS OP THE DBCBASBD 

JEWISH SECTION IN A GBNB'.RAL CEMETERY C 

• 
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QRIM£AU09 
TO 80UltCBS 

A,3 

B,1 

A,2,3 

A,3,3 

A,2 

B,2 

E 

A,2,3 

D 

A,2 

A,2,3 

B,2 

D 

A,3 

A,2,3 

A,2,3 

D 

A,2 

D 



DBLB 1.7 (COntinuect) 

rntm 

URIFORMITY OF TOMBSTONES 

COKMUNAL MAUSOLEUMS 

IS A TOMBSTONE MANDATORY? 

BODY LOST, FOUND LATER 

PADlBNT OF URDERTAltERS FOR 
PER.FORMING A lllTSVU 

COVERING THE CASltET AS AN 
EGALITARIAN GESTURE 

JlAllGB 01' 
CllOICB 

A,2 

B 

A,2 

B 

B 

D 

DOUBLE PURER.ALB B 

IODIORIAL LIGHTS AT HEAD OF COFFIN B 
DURING THE FUNERAL SERVICE 

FUXERAL SERVICES AND MOtJR.NING B 
FOR THOSE LOST AT SEA 

BODY LOST AT SBA B 

FUNERAL SERVICES WITHOUT THE BODY A, 1 

USING TEMPLE FACILITIES FOR FUNERALS B 

CAB A RENTED HEARSE, USED FOR B 
GENTILES, ALSO BE USED FOR JEWS? 

TURlfING A GENTILE FUNERAL PAR.LOR B 
IllTO A SYNAGOGUE 

OMISSION OF COMMITTAL SERVICES 

FUJfBR.AL AND BURIAL AT NIGHT 

PROPRIBTY OF VISITING ANOTHER 
GRAVE APTER A FURBRAL 

HALTIBG A FOllERAL PROCESSION TO 
RBCITB m. mLB JtaCIDllDI AT TBB 
SYllAGOGUB 

• 

A 

D 

B 

B 
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OJllBll'l'ATIOll 
'l'O SOUJlCBS 

A,1 

E 

A, l 

A,2 

0 

B 

D 

A, 2,3 

c 
/ 

c 

A,1 - B,1 

B, l , 

D 

A, 1. 

A,2 

D 

D 



DBLB 1.7 (COntl.nue4) 

RABBI PARTICIPATING IN A 
CHRISTIAN FO'NBRAL 

AN EXTRA, POST FUNERAL, EULOGY 

HALTING THE FO'NERAL SEVEN TIMBS 

THE GROOM'S FATHER'S FUNERAL 
INTERRUPTING A WEDDING 

OMITTING THE BUR1AL KADDIBB 

WOMEN AS PALL BEARERS 

FUNERAL, BURIAL AND EULOGY 
FOR SUICIDES 

BURIAL OF AN APOSTATE 

KADDISB FOR APOSTATES AND GENTILES 

RABBINIC OFFICIATION AT BURIAL OP 
A JEW IR A CHRISTIAN CEMETERY 

DISINTERMENT PROM A CHRISTIAN 
CEMETERY 

BURIAL OF NON-JDS IN A JEWISH 
CBM.BTERY 

TATOOING AND BURIAL 

RABBINIC PARTICIPATION IN AN 
INTERDENOMINATIONAL MEMORIAL DAY 
SERVICE IN A CHRISTIAN CBMBTBRY 

RAllGB OY 
CBOICB 

D 

B 

B 

B 

B 

B 

D 

A, 2 

B 

D 

B 

D 

B 

B 

JBWS PARTICIPATING IN GENTILE PUNBRALS B 
(. • • ON THE SABBATH) D 

ASHES OP CRBKATION IN A TEMPLE A, l 
CORBBRSTONB 

THE BELATED FLOWERS B . 
MOURNING FOR THE CREMATED B 

• 

ORJ:Bll'r.U'IOll 
TO SOURCBS 

A , 2 

A,2,3 

B,2 

B,2 

c 

B,1 

B,1 

B,1 

A, 3 

A, 2 

B,1 

D 

A,1 

B 

B,l 



TULB 1, 7 (COlltinuect) 

APPROPRIATE GRBBTINGS WHEN PAYING 
A CONDOLENCE CALL 

R.UJCD or 
CllOI:CB 

B 

SECULAR DATE FOR DBRSBIT B 

Kal>DXSB FOR FIRST WIPE A,1 

KADDI:SH AND YABR•BIT FOR A CHILD B 

VISITING MOURNBRS BEFORE THE FUNERAL B 

MEMORIAL LIGHTS IN THE HOME B 

KaDDXSB CUSTOMS: 
YABR•~ LISTS B 
HIRING SOMBONB TO SAY KADDXSB B 
SAYING KADDXSB FOR A BAPTIZED CHILD A,3 

COMFORTING THB BEREAVED ON THE SABBATH C 

SETTING THE YABR•BXT DAY B 

-SERVING POOO AT AN UNVEILING B 
SERVING WHISKEY AT A TABR•BXT &DIIAll A,3 

MOURNING AT DISINTERMENT B 

DONATING A BODY TO SCIENCE B 

PREPARING THE BODY ON THB SABBATH C 

DLXT l'OR THE OB.AD AND CREMATION C 

PHOTOGRAPHING THE DEAD A,1 

REMOVING TBB DEAD ON THE SABBATH C 

QOICKLIKB ON TBB BODY B 

PRBBZING A BODY POR A LATBR FUNBRAL A,1 

" 
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B 

B 

A,1 

A,2•3 

B 

A,2,3 

c 
A,2 
E 

B,1 

B / 
0 
B,2 

B,1 -
E 

A,2 

c 

A,1 

A,2 

A,2 

A,1 



DBLB 1.8 

KBTBODOLOOICAL ANALYSIS OF FRBBBOFIAH RBSPOHSA 
WHICH CAH BB CLASSIFIED AS "CONFLICT RESOLUTION'' RBSPOHSA 

42 

llBSPomlA PUTI&S llBSOLVBD ORXBllTATX<m 
m¥PT DIVOLVBD DI FAVOR TO SOUllCBS 

A GBHTILB WIDOW WISHES TO 5,6 5 A,2 
TRAHSFB.R HER HUSBAND' 8 REMAINS 
TO A CHRISTIAN CBMBTBRY 

DISAGRBBKBNT OVER BURIAL 1,2 1 A,2 
BBTWBBlf TRB DBCBABED'S 
WIDOW AND BIS SONS 

ARB CHILDREN OF A DIVORCED 5,1 5 A,2 
COUPLB BOUND TO OBEY THEIR 
PARENT'S RBQUBST THAT THEY 
NOT BB BURIED SIDE BY SIDE? 

WHOSE RIGHTS TA.KB PRECEDENCE: 1,2 1 A,2 
OlfB WHO OWNS A CEMETERY PLOT 
OR TRB FAMILY OF ONB WHO IS 
(ACCIDENTALLY) BURIED IN IT? / 
RBPOSSBSING A TOMBSTONE 1,6 (7) 1 A,2 

WHO SHOULD TAJltB OVER THE 4,7 4 A,2 
AFFAIRS OP THB CEMETERY OF A -DEFUNCT CONGREGATION? -- A 
lfBIGRBORIHG CONGREGATION OF 
LOCAL (NOH-JDISR) AUTHORITIES 

CONGREGATIONAL CHARGE FOR 1,4 4 A,2 
NOH-M.BllBBR FUlfBRALS 

REFUSING RABBINIC SBRVICBS FOR 1,4 4 A,2 
NON-KBMBER FUHBRALS 

ARB STEPSONS OR WIDOWS 1,2 split A,2 
RBSPONSIBLB FOR STBPFATRBR'S/ decision 
HUSBAND'S PUlfBRAL BXPENSBS? 

CAii TRB JB1fl8R COMMUNITY 1,3 1 B,1 
RBFUSB TO BURY TRB 
(IHADVBRTAllTLY) CRBKATBD 
RBKAIHS OF A JBW? 

• 



T&BLB 1.a ccoptinued) 

ltBSPOSBA 
mtm 

DISIHTBRKBNT OF GENTILES WHO 
WERB ACCIDBNTTALLY BURIED IN 
TBB JEWISH SECTION OF A 
CEMETERY 

PUT ID 
QVOLVBD 

llBSOLVBD 
nr nvoa 

1'8 vs. 2 1,8 A,2 

DISAGRBEKBHT OVER (IM)PROPER 1,2 1 A,2 
TIMBS TO VISIT A CEMETERY (qualified) 

MEMORIALIZING TRB CHRISTIAN 1,6(4) 6 A,2 
RELATIVES OF ONB'S LATE SPOUSE 

MUST A WIDOW ABIDE BY KER LATE 1,5 split A,2 
HUSBAND'S REQUEST THAT THERE BE deci sion 
NO FUNERAL AND NO MOURNING? 

AT WHOSE ROUSE SHOULD S&:IVA BE 1,2 split B,2 
SAT? -- THE DAUGHTER WHO PAID decision 
FOR THE FUNERAL OR THE SISTER 
WHOSE HOME TRB DECEASED HAD LIVED 

DECEASED REQUESTS TO BB CREMATED ••• 
AJfD SOME FAMILY MEMBERS DO NOT WART 
TO OBEY 

CAN ONE DECLINE TRB SERVICES OF 
TRB 

1,2 1 
(qualified) 

1,3 1 

B 
A,2 

B,1 
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Wherever applicable, the ranqe of personal choice allowed by 

the responsa in our "pool" bas been qauqed. Thia aeaaur-ent 

identifies the deqree to which Freehof favored qrantinq choice 

autonoay with respect to a qiven issue. It must be stated froa 

the outset that Freehof'a rulinqa were not uniforaly lenient. 

Freehof never equated the notion of "liberal affiraation" with 

coaplete freedoa. In fact, he said quite unequivocally that 

· "aoaetiaea, indeed, a request auat be answered in the negative, 
~ 

when there is no way in the law for a peraiaaive an81fer to be 
• 

--



qiven." 27 

It is not surprisinq then, to find that in more than a few 

instances, Preehof stronqly disaqreed with a proposal which was 

brouqht to his attention. With respect to the advice given in 

the responsa in our "pool", Freehof took a stronq stand which 

44 

considerably liaited a person's ranqe of freedom in fifteen (out 

of 104 possible) instances (14 . 5\ ) . 28 

In nine of these cases, Freehof felt that a practice which 

had been proposed by the inquirer was utterly contrary to the 

spirit of Jewish tradition.29 When this happened, Preehof did 

not hesitate to make known his obj ections. 

Two examp~es will suffice here. When a woman souqht 

permission to bury her pet doq in a Jewish cemetery, Preehof 

wrote that any traditional authOrity would find such a suqqestion 

"too horrid to contemplate" . He added that "the whole mood of 

tradition is aqainst such action. 1130 Later, when he was asked 

about the propriety of photoqraphinq the dead for the benefit of 

relatives who were unable to attend the funeral, he wrote that 

27Ibid . , p . 14 

28piqures in parenthesis in the presentation which follows 
aiCJllify the percentaqe of decisions which bear the characteristic 
under consideration. 

2'These cases are marked "A,1" under the headinq aanqe o~ 
Clloice in Table 1. 7 • 

30soloaon B. Preehof, "Burial of a Pet Aniaal." in current 
Refora Responsa, pp. 168-169. ~ 

.. 

-



"the mood of the law is clearly aqainst" the suqqestion.31 

on occasion, Freebof rejected an &rCJUllent in favor of 

personal choice because he felt that a certain reliqious 

practice was central to Jewish observance and that it therefore 

should be maintained, even if one party objecte4. 32 We find 

that this happened three times among the responsa in our "pool". 

Freehof wrote, for example, that even thouqh some people 

aiqht disapprove, Jewish apostates "should be buri ed by the 

Jewish community (or their relatives), and also, i f desired, 

shrouds (tacla.richia) should be provided. 0 33 In another 

instance, he wrote that "it would ahalle the dead" to not erect a 

tombstone at one's qrave. 34 And in the third case, he wrote that 

"we must •.• aaJte a conscious effort toward expressinq the spirit 

of Jewish law" by permittinq only siaple and u.niform qrave 

markers in our cameteries.35 

In all of the above mentioned responsa, Freehof justified 

bis "strict" stance by claiminq that he was simply reflectinq the 

spirit of Jewish law. But he did not always have to depend upon 

llsoloaon B. Preehof, "Photoqraphinq the Dead" in Jlefora 
Jlesponsa For our Tiae, p . 111 . 

32These cases are aarked "A,2" under the headinq Jtanqe of 
CJaoioe in Table 1.1. 

33soloaon B. Preehof, "Burial of Apostate" in Recent Befora 
Reaponaa, p. 131. 

34soloaon 8. Preebof, "Ia a ToAbatone Mandatory?" in Bew 
Befora Jleapon1&, p. 1s1 . 

35solo110n 8. Preehof, "Uniforaity of Toabatone•" in Refora 
Reapopaa, p. 157. 

• 

-
-
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tbe weiqbt of tradition when he felt that a atrinqent deoiaion 

was beat. There were three instances amonq the reaponaa in our 

"pool" (2.9%) wherein Freebof actually limited personal choice 

while taking a position which was contrary to the stance posited 

by at least some traditional Jewish authorities.36 

In a case involving a Jewish woman and a Gentile man who 

were tragically killed toqether in an automobile aooident and 
/ 

then had their body parts mistakenly mixed in burial, Freehof 

aoknowledqed that "it is preferable by Jewish tradition to bury 

all parts of (one) body in one qrave". Still he strongly 

recommended that this "unfortunate incident should be accepted as 

it is and [that] both bodies [be) allowed to reat.nl7 

In bis remarks concerning tbe widespread custom of sittinq 

ahiva for a living child who bas been baptised, Freehof s~that 

the custom is based upon a mistaken understandinq of its assuaed 

original source. Bis remarks leave one with the sense that he 

believed that this practice should not be observed, even tbouqh 

many traditional authorities view it as valid.38 

In another reaponsum, Preebof addressed the appropriateness 

of a custom which is reasonably popular aaonq soae orthodox Jews. 

In some places, it is considered custoaary for a person to serve 

36These cases are marked "A,311 under the headinq JlancJ• of 
Choice in Table 1.7. 

37solomon B. Preehof, "Body Parts Mixed in BUrial" in 
Today's Befora Responaa, p. 86. 

38soloaon B. l'reebof, "Soae. b44iah CUstoaa" in current 
Refora Reaponsa, pp. 181-183. , 

-
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whiskey to the participants in a lliDyan when one is observinq a 

yabrseit. Freehof showe4 how soae authorities have acknowle4qe4 

this practice while others have con4eane4 it. Ultimately, he 

himself sai4 that "servinq whiskey is har4ly i n consonance with 

this solemn ritua1. 1139 In 4oing this, be clearly restricte4 

personal choice an4, at the same tiae be placed himself at odds 

with the permissive stance taken by some tra4itional authorities. 

When we look at the broad range of freedom which Freehof 

allowe4 in his Reform responsa, we fin4 that those instances 

wherein he rule4 against allowing at least some degree of 

personal choice were much more the exception tban the rule. We 

fin4 in our responsa "pool" that while personal choice was 

denie4 fifteen times, it was broa4ly affirmed some fifty-tour 

(51 . 9%) times.40 In our 4iscussion of bow Freebof oriented bis 

decisions to the opinions po~ited in bis cited source, we will 

see that said orientation was frequently correlated to whether or 

not a qiven Freehofian 4ecision favored coaplete personal 

free4om. 

While Freehof 4i4 allow for personal choice in his 

responsa, he di4 not always favor ocmplete personal choice. 

Sometimes he qranted freedom; but he did so hesitantly by 

stating that a propoaal, although it waa not preferable, was not 

prohibited by the law. Among the creaponaa in our "pool", Freehof 

39solomon B. Freehof, "Tbe Meal of consolation" in To4u'1 
Befora Responsa, P·''· 

40Theae caaeea are aarked "B" under th• heading -..g. o~ 
Clloioe in Table 1. 7. ·-

• 

-
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did this five times (4.8%).41 In one such instance, Freebof was 

asked whether it is "peraiaai.ble to use a Jewish section in a 

qeneral cemetery where the Jews have only the riqbt of burial and 

not outriqht ownership of the land." Be ruled that 

••• of course, outri9•t possession is preferable ••• [But) if 
outriqbt possession is aot possible, and if a reasonable 
leqal quarantee can be obtained [protectinq Jewish interests 
there,] then it is virtually impossible, in my judqment, to 
prohibit the use of such a Jewish section on the basis of 
Jewish law. 42 

on occassion, although he allowed a deqree of personal 

choice, Freebof felt that a proposal nearly pushed the limits of 

"liberal affirmation" too far. In these instances, be modified 

his leniency in some fashion . Freehof ruled in favor of modified 

choice thirteen times (12.5%) in the responsa in our "poo111 .4l 

In some oases, he allowed for leniency because of exceptional or 

emerqency circumstancea.44 Ofteii" vhen be modified bis leniency, 

he suqqested possible alternatives or limitations related to the 

proposed practice. Be generally explained that such alternatives 

would help to bring a qiven proposal more in line vitb the spirit 

41These cases are aarked "C" under the headinq Jla.Dq• o~ · 
Choice in Table 1.7. 

42soloaon B. Freehof, "Jewish section in a General c-etery" 
in Recent Refora Reaponsa, p. 148. 

43These cases are aarked "D" under the beadinq RaDcJ• o~ 
Choice in Table 1.1. 

44see for emple: "AD Unfilled Grave" in New R•fOJ:'ll 
aeaponaa, pp. 97-99; "Pmleral and Burial at lli9ht" in Befora 
RelDOU& Por our Tiae, pp. 158-1,2 and "TWO Coffin• in One Grave" 
alao in Refora a11pon1& ror QUr Tia• pp. 100-10.t. 



of rabbinic law.45 

Thus far in our evaluation of tbe extent to wbich tbe 

Freebofian responsa are "liberally affirminq" we bave looked 

primarily at bow much personal freedom Preehof allowed. But in 

some Reform responsa, it is impossible to actually measure the 

deqree of Preehof's leniency. 

49 

Most Preehofian responsa were written in reply to inquiries 

from people who were seekinq information reqardinq a certain 

practice. In many cases, appeals for permission, either to do or 

not to do something, were bound up in these requests for 

information. In these instances, as we have seen, it was 

possible to measure the deqree of persobal choice which Fraahof 

allowed. 

But on occassion, inquirers asked for more than just 

information or permission. sometimes they invited Freehof to 

play the role of arbiter in a conflict between two or more 

parties. Whenever this happened, issues of freedom became 

entirely dependent upon one's personal perspective. For 

whenever Freehof ruled in favor of one person and aqainst 

another, he essentially qranted freedom to one party at the 

expense of restrictinq the freedom of the other.46 

45see for example: Solomon B. Freehof, "Kother•a Ashes in 
son•a Grave" in eurrent Refora Responsa, pp. 145-149; "Walltinq on 
the Graves" in Today's Refora Responsa, pp. 52-54 and "Rabbi 
Participating in a Christian Funeral" in current Refora Responaa, 
pp. 175-178 . 

46There are seventeen responsa fro• those in our "pool" in 
which Preehof was asked to act aa an arbiter in a dispute. Th••• 
reaponsa are considered in !'able 1.a. One will observe. that 

-



50 

From all of this, we learn that Freehof's notion of "liberal 

affirmation" was complex and multivalent. Freehof allowed for 

different degrees of freedom his his Reform responsa. Table 1.9 

below s\lllJllarizes the ranqe and rate of frequency for the various 

deqrees of freedom which we find amonq the responsa in our 

"pool". 

TABLE 1.9 

nman OJ' naa•llJll ALLOIDm 

Restricted Freedom 
complete Freedom 
Hesitant Freedom 
Modified Freedom 

14.S 
51.9 
4.8 

12 . 5 
Conflict Responaa/Oegree of Freedom 

Not Measurable lid 
Total: 100.0 

Whenever we are able to measure the range of choice which 

Freehof allowed, we must also explore the variables which 
. -

determined that range. After all, not all peraissive rulings can 

necessarily be viewed from the same vantage point. A decision, 

these responsa are not assigned a lt&Dg• of ClloLoe cl .. sification. 
Instead, the parties involved in the conflict, and the parties 
who were favored by Freehof, are noted. The disputants in each 
responsum are specified by number. The numbers correspond as 
follows: 

1. Individual "A" 
2. Individual "B" 
3. Jewish co-unity 
4 . Jewish conqreqation 
5 ~- The Deceased 

• 

6. Individual "C" 
1. Comaunity/Civil Authorities 
a. The Deceased 
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tor example, which is based upon an accurate readinq of the most 

orthodox traditional sources, and which qrants a wide ranqe of 

personal autonomy, is clearly "liberally affirminq" in a 

different way than a decision which is permissive because the 

respondent disreqards the opposinq views of his traditional 

counterparts. 

When we analyze a Preebofian responsa, we must pay careful 

attention to bow the decisor related to his sources . We must 
. 
determine whether he qenerally aqreed with the positions taken by 

his sources or whether he tended to contradict or reinterpret 

their decisions. And when we encounter i nstances wherein he di d 

not completely aqree with the stances taken by bis sou~ces, we 

must consider the reasons that be qave to justify bis diverqent 

opinions? 

In over one half of the responsa in our "pool", Preehof 

took a position which larqely reflected the opinions posited by 

most of the traditional sources which be cited. Of the 104 

opinions which Freebof put forth i n the responsa in our "pool", 

fifty-five (52.9%) of them essentially aqreed with the 

substantiatinq sources which he introduced . This fiqure alone, 

thouqb, does not tell us a qreat deal about bow, or under what 

circuastances, Freehof expressed bis aqreeaent with bis cited 

sources. To do this we aust view that aqreement in its proper 

contest . 

In soae of these cases, it is particularly iaportant to view 

l'reebof's aqre-ent with .hi• sources in relation to the aaount of 

• 

-
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personal choice which he allowed. For example, we noted earlier 

that in nine (8.7%) of the responaa in our "pool", Freehof tooJt a 

stance restri ctinq individual freedoa. In each of these cases, 

he cited traditional sources to support his arqument . 47 

Essentially then, we find that when Freehof felt that a strict 

position was justified, he did not hesitate to substantiate his 

view with the voices of traditional authority . 

Most of the time thouqh, when Freehof found himself in 

essential aqreement with his cited sources, the sources 

themselves allowed for some deqree of personal discretion. 

sometimes they explicitly and positively affirmed Freehof's own 

position with respect to a gi ven proposa1 . 48 We find that this 

happened some twenty-seven times (26.0%) throuqhout the responsa 

in our "pool". 

Fourteen of these cases are found a.monq those responsa which 

we have characterized as hav inq been written i n order to resolve 

a conflict. In these fourteen cases, it appears that Freehof 

tried hard to avoid infusinq his responaa with his own subjective 

opinions . Instead, he relied larqely upon the precedents set 

forth by tradition to speaJt to the modern day probl .. a that he 

bad been asked to address. 

Amonq the other thirteen decisions where we find that 

471nstancea wherein Freehof aqreed with cited sources which 
advocated strict positions are aarked "A,1" under the heading 
"Orientatioa to &ov.roea" in Tables 1. 7 and 1 . a . 

• 48Th••• instances are aarked "A,2" under the headinq 
"Orientatioa to Soaroea" in Tables 1: 7 an4 1. a • 

• 

-
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Freehof reached a conclusion which essentially agreed with his 

cited sources, one observes that he tended to qrant a aeasure of 

personal choice only reluctantly. In siz of these decisions, 

Freehof allowed for uaocHfied freedom" and in two he al.lowed for 

choice only hesitantly. we have seen that Preehof was not 

normally reluctant to rule with personal freedoa in ai.nd. It is 

then curious to note the disproportionate reluctance and 

hesitancy here. Perhaps this indicates a tendency on Freebof's 

part, to rely upon the views of traditional authorities whenev..r 

he himself was doubtful about a proposal's acceptablity witbJ.n 

the limits of Jewish law. 

In soae of his responsa, Preehof noted that tbe sources Ao 

not specifically object to the proposal under consideration, and 

that therefore there was no reason for him to forbid it.49 •• 

find that this happened in five-i-4.8\ ) of the decision.a rendered 

in the responsa in our "pool". Judqinq from the i~requency with 

which Freebof used this reasoninq, one aiqbt suqqeat that be did 

not view it aa beinq a particuarly coapellinq aode of 

argumentation. 

Yet another way in which Freehof rendered decisions which 

essentially reflected th• positions taken by his cited sources 

was by sayinq that the sources ~ aff ira his position ~ do 

not object to it.50 we find that this line of reaaoninq was use4 

49Th••• instances are aarkad "A,3" under the hea4inq 
"ori-tatioa to 8oa1w" in Table• 1. 7 and 1. a. 

50Th••• instances are marked "A263" under the heacH.nq 
11ori-tatioa to 8oa1o•_.. in Table 1.1 and 1.a • 

• 
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rouxteen tiaea (13.t') llrouqhout th• responsa in our 9pooJ.•. Dl 

wJl oaae, Preebof al.l.CRNd for nearly unrestricte4 fras1rw wit.Ii 

respect to the p.ropoMl tmder consideration. Thia seems to 

i.JMlicate that ~ possible, Freehof preferre4 to cloably 

..-tantiate his lilMlral position Tia a Tia an issue by 

9a1J9eatinq that a qi~ proposai ia not only endorsed by 

tradition, but tlaat ~t endorseaent is without objecti.aa. 

We aentioned ~t OYer one half of the decisions r• 'sare4 by 

fteehof in the a.ef"oz:a re..-ponaa in our "pool" were directly 

..i.tantiated &D1 9lllllorsed by the various traditionai woes 

111l.icb were cited. !'Ilia does not aean that aost of tlae otMr 

rreehotian decisio .. ia our "pool" we.re not, in at least .,.. 

w.y, linked to tJae positions posite4 by their cited w~. 

soaetiaes l'reellot .ated in his re.aponaa that variGD 

tzaditional authoriti .. 11.rff taken ditfe.rinq positions ~ 

certain issues. .. fbd that this happened twenty-one tisss 

(20.2') in the re.i tmA in our pool. 

Xn fifteen ~where this,... tbs case, Frssll>f ai4ed 

cme of the positJ.OIUI nlcll he cited.51 Ill aoat of 

el.tiler sided ritlt tM most lenient traditional deciaia.a 

-tioned,52 oz • reUect upon ainorit)' rulinqs whicJa ... .._ 

SlThese ~ are markect .. •a,.1• under the b "199 
wort-tatioa to • ,- ill Tables 1. 7 and 1.1. 

52see Pr~, "9aici4ea" an4 "Barial of Apostate" la a.eat 
le(ora ReaDOBH, pp. llt-120, 127-131; "l&otber'a b~n• la-·• 
........ in curr•t ..,. • lrHpopaa, pp. 1t5-1tt; "Cl:fpta _. 
...Uy Burial •lw_. ia lloc1en Mfom lupoAH, pp. ~; 
-a. asnted a..r.e- ... -..rial of cr-tion aa1a..- ia p '• • 
IHFORH for Q9r Tf•, pp. 122-128, 112-115; "Ko1lr'llhq rGr tlm 

-
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banded down by noted authorities.53 

It is particularly i.Jlterestinq to note that aost of the 

Freebofian responsa whicb dealt with cremation, suicide and 

apostacy as they relate to Jewish burial and aourninq practices, 

fit into this cateqory. Ill qeneral, Freebo~ took a very lenient 

stance whenever be dealt with these controversial issues. still, 

he clearly did not ... t h.ia rulinqs to qo coapletely beyond the 

bounds of Jewish la• wtum it caae to such critical and sensitive 

.atters. Therefore, wtum be wrote about thea, he qenerally 

acknowle4qed the divergent opinions amonq traditional 

authorities, and ollly then did he ally hiaaelf with the aore 

lenient positions AllOllllJ t.hea. 

Sometiaes when l'reelaof aentioned sources which took varyinq 

positions on a qiven issue, he allowed those ~fecte4 by the 

inquiry to choose from A110nq the different possibilities 

presented. 54 We find tat this happened five tiaes (4.8\) in. the 

responaa in our pool. llOst of these responsa dealt with 

practices which Freelllof found to be qrounded in fol.kl.ore aore 

than actual law.55 ftda shows us that Freehof held that custoas, 

creaated" and "ccaforting the Bereaved on the sabbath" in llO 
Refora Responaa, pp. 131-141, 130-132; ''Woaen as Pall Bearers" in 
To4ay•1 Refora Respoaaa, pp. 11-19. 

5lsee Preehof, "Delayed Burial" in Refom llesponaa, pp. 150-
154; "AD Unfil1e4 araw.- i.Jl Jew Refora Responaa, pp. 97-tt. 

54These ~ are aarked "B, 2" under the heacU.ng 
"Gri-t:atloa to_, 1.- in Tables 1.7 an4 1.a. 

55see rr..i.or, ~tinq a ,7Uneral seven irt..a•, "The ._l of 
consolation" and ·--- t:o set a Toabstone" in roctaY'• llefoA 
ll•sponaa, pp. 44-tS, 17-tl, 117-119; "Alignment of Grav•• in • 
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especially those rooted in folklore, allow for aore flexibility 

than laws with respect to Jewish observance. 

Another way in wllich Freehof oriented his decisions to the 

rulinqs provided by tlle sources which he cited, was by aodi~yinq 

those positions in S11Cll a way that he would be able to use th_ .. 

to render a decision fa.arinq personal freedoa.56 When he di4 

this, he qenerally introduced authoritative sources which shoiwed 

that a qiven propos..S practice was rooted in traditional law. Be 

then extended, or ill .,.. way reshaped, the traditionally 

endorsed practice to 8U.it the proposal under consideration. •• 

find that this happeJM4 five times (4.8%) in the responaa in our 

"pool". 

In soae of th .. • instances where Freehof modified 

traditional rulinqa, it appears that he did so in order to a!aow 

• that the seeds of certain widely held Refora reliqious practJLcaa 

have been sown in t.ra4.itional antecedents. Por example, he wrrote 

and deaonstrated tbat •it seeas clear that our custoa of reac!linq 

aeaorial names on Ute sabbath in the &ac14iah is oriqinal witll 

Refora, but it has ••• aany [traditional] roota."57 

In another re9p0..aa he explained and justified the bfctna 

Jewish practice of reciti.nq the burial kac14iah even when tbe bocty 

is not buried. Be noted that since the only acceptable ....,., for 

current Refora Respoa9&, pp. 132-138. 

5 'These caa .. are marked "C" under the headinq "ori..t:a.1~ 
to &oaraea" in Talt1- 1. 7 and 1. a. 

57soloaon B. ftl 'of, "Soae Ka44iah CUatoaa" in currut 
a.fora Reaponaa, p.uo. 

• 



.. 

57 

disposing of bodies amonq orthodox Jews is in-qround burial, it 

is 110st loqical for th- to recite the burial kac14iab at the tiae 

of bu.rial . But since aany Reform Jews choose to tiave their 

ren•ins disposed of by other aeans, "Reform conqreqations ••• 

have established the custom of sayinq qadiah at the close of 

every type of funera1. 1158 

soaetimes Freehof was unable to cite any traditional 

sources which directly adressed the issue about which be was 

writinq.59 we find that this occurred twelve tiaes (10.5\) in 

the responsa in our "pool". Often when this happened, Preebof 

wrote tbat a thorouqh search throuqh the relevant sources was 

UDSUccaaaful in its effort to locate a clear balakhia stateaent 

pertaininq to the topic at hand. 60 one must remeaber that aany 

of these responsa addressed practices which had to do with local 

(often fol.klorish) custoas61, --issues relating to aodernity62, and 

58soloaon B. Freehof, "O.ittinq the Burial Qacliab" in 
Today's Reform Responsa, p. 102. 

59ftese cases are aarJted "D" under th• beading "orientatioa 
t;o 8cNLLeet1" in Tables 1.7 and 1.8. 

' 0see Solomon B. Preehof, "Location of Toabstone" in Recent 
retora Responaa, pp. 141-143; "Selling Part of the c-etery" an4 
"llot.ber'• lfaa• on son•• Toabstone" an4 "Synaqoque froa a runeral 
Parlor- in R•fora Jlespopsa tor our Tille, pp. 128-135, 11,-121, 
145-147; "Double Funeral•" in .. w Refora Re1ponsa, pp. 13J-141; 
-Tile •-1 of Consolation" in Today's Refora 1e1pon1a, pp. 97-99. 

' 1see Freehof, "Visiting Another Grave after a l'Ulleral" an4 
"kltinq a Funeral at &yn.aqoque" in Refora Reapon1a for our ~' 
pp. J.8,7-190, 182-186; "The llea_l of Consolation" in To4ay'• B•fora 
a.8po ... , pp. 97-99. . 

,. 
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qenuinely unique oircuastanoea.63 

It is noteworthy that all of Freehof's decisions in these 

particular responsa favored qrantinq a wide ranqe of personal 

choice. since Preehof could not cite any sources which endorsed 

his positions in these circU11stances, he had to employ some 

rather creative methods to justify his conclusions. 

For example, in a response to an inquirer who questioned 

whether undertakinq is an appropriate business (because it 

involves payinq a person for performinq a _aitSTll.ll), Freehof 

ruled permissively by creatinq an analoqy. First be showed that 

traditional authorities have lonq permitted rabbis to accept 

remuneration for the time that they have spent performinq 

aitsvot. Then, by comparinq undertaJtinq to the rabbinate, he 

reasoned that it is perfectly acceptable for undertakers to 

accept payment for their servicea.64 
' 

Perhaps the most interestinq Freehofian reaponaa are those 

in which Preehof disaqreed with what be acknowledged to be the 

qenerally accepted traditionally orthodox position.65 (We have 

62see Soloaon B. Freehof, "Mother's lfaae on son's Toabatone" 
and "Gentile Funerals on the Sabbatbn in Ref ora Reapopaa for our 
~, pp. 116-121, 142-144; "UndertaJtinq as a Business" in New 
Refora Responsa, pp. 158-163. 

63see Soloaon 8. Freehof, "Double Funerals" in Recent Refora 
Reapoua, pp.138-141; "Synagogue Proa Puneral Parlor" in Refora 
Reaponaa for our Tiae, pp. 145-147. 

64see Soloaon 8. Preehof, "The Undertakinq Business" in lfew · 
~•fora Reaponsa, pp. 158-163. 

65Tbeae inatancea are aarJted "B" under the headinq 
"orl-tatioa to 8o11roea" ilf Tables 1. 7 and 1. 8 • 

• 
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already discussed some of these cases in an earlier part of this 

chapter . See pp. 45-47.) Given Freehof's reputation for 

leniency, we miqht expect to find many responsa such as this. 

But this is not necessarily the case. Alllonq the responsa in our 

"pool", Freebof fundamentally disagreed with his cited sources 

only ten tiaes (9.6%). 

Several of these responsa dealt with issuea concerni nq 

funeral and mourninq ettiquette. For example, Freebof permitted 

the use of elaborate caskets and flowers at Jewish funerals, 

despite explicit Orthodox objections to such practices . 66 rn 

anontber responsum, he disaqreed with a prohibition aqainst 

qreetinq mourners with the expression "SbalO. lleich-11 .67 In 

yet another instance, be wrote that it is permissible to pay a 

condolence call to mourners before a funeral; somethinq which is 

clearly contrary to the spirit of traditional Jewish practice. 68 

Other points of disaqreement dealt with such matters as 

determininq when a mourner should observe yaJarseit. In one 

responaua, Freehof wrote that it is acceptable for one to use th• 

secular calendar when deteraininq th• correct date to observe a 
I 

yalarseit. In the responswa, be acknowledqed various orthodox 

objections to this suqqestion, but these he diaaiased callinq 

66see Freehof, "Th• Belated Flowers" in Befora R11ponsa for 
our Tiae, pp. 101-112; "Coverinq the casket" in Nev Refora 
Responaa, pp. 152-157. 

67soloaon B. Freebof, "Greetinq Mourners" in current Reform 
Responea, pp. 12s-12t. 

''soloaon B. Preehof, "Vlsitinq the Bereaved" in Hew Refora 
Responaa, pp. 133-138. 



• 
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thea "pathetically weak arquments11
'

9 In another case, Preehof 

said that it is acceptable tor Reform Jews to observe yalarseit on 

the &lulbb&t nearest to the anniversary of a loved one's death. 70 

Again, this auqqestion was clearly contrary to orthodox practice. 

In most of the cases where his ruling clashed with the 

views expressed by his cited sources, Freehof made an obvious 

effort to discount the traditonal stances in order to justify his 

own. sometiaes he did this by sayinq that certain practices, 

which might offend Orthodox aentitivities, were already popular 

among liberal American Jews . Freehof was careful not to forbid 

something if he was certain that his prohibition would qo largely 

unheeded. 71 

Sometimes he 'justified potentially objectionable practices 

by saying that they were essentially cosmetic and transitory and 

that the,Y did not profoundly alter the spirit and intent behind 

the various laws of aveiut. This was the reasoning behind his 

liberal attitude toward yahrseit observance and his peraissive 

stance with respect to elaborate caskets and flowers at funerals. 

' 9soloaon B. Freehot, "Secular Date tor Yabrsei.tft ill Retora 
Responsa, pp. 1'8-173. 

70solomon B. Freehot, "The Yahr•eit Day" ill To4&Y'• Refora 
Rtsponsa, pp. '7-70. 

71see Solo-on B. Freehof, "Co-unal Kauaolewu" ill ltfora 
Reaponsa, pp. 158-1,1; "Visiting the Btreaved" ,in hw lefora 
Responsa, pp. 133-138. 

• 
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CIUUQUB 

The data which we have presented has provided us with 

detailed sketch of the many different features which were 

associated with Solomon B. Freehof's balaklaic metbodoloqy. We 

have seen quite definitively that Freehof's Reform responsa were 

qenerally orqanised accordinq to a clearly observable pattern. 

We bave also seen the various ways in which be related to the 

many sources tbat be cited. 

Freehof's responsa have been subjected to some rather sharp 

criticisms leveled aqainst h i m by liberal Jewish scholars. Most 

of these criticisms center more around Freebof's conclusions, 

rather than the manner in which they were qenerated. 

To the criticism that Freebof's decisions were, on the whole 

too permissive, we have already shown quite clearly that 

Preehof's notion of "liberal affiraation" was not the equivalent 

of unchecked freedom. some 14.5 percent of the responsa in our 

"pool" contained conclusions which were "strinqent" from the 

point of view that Freehof limited personal choice in tbea. Thia 

is an important point to bear in mind. 

When we actually looked at Freebof's conclusions on a case­

by-case basis, we saw that most reflected some deqree of 

aqreement, on bis pa.rt, with the qenerally accepted traditional 

positions. In facts, as evidenced by the reaponaa in our "pool", 

indicate that Freebof fundamentally diaaqreed with the veiqht of 

tradition about ten percent of the tiae . surely this does not 

indicate a wanton disregard for rabbinic precedent • 

• 

-



62 

We saw further, aaonq the responsa in our "pool", that when 

Preehof did differ openly with bis cited traditional sources, he 

ususally did so over relatively unimportant issues; issues of 

ettiquette and aesthetics . When it caae to qenui nely iaportant 

or "controversial" matters -- matters which, for eJtaapl• aiqht 

call into question a Jew's riqht to be buried or aourned for as a 

Jew, or which aiqht make it impossible for Jews of all 

denominations to mourn toget her -- Freehof strove to show that 

his particular stance fell wi thinq the ranqe of traditional 

bal•kbic practice. Contrary to the opinions of soae of bis 

critics , Soloaon B. Freebof had a qreat deal of respect for 

traditional views. 

matters liqbtly . 

He did not dismiss important JaalakJl!ic 

We must also bear in mind that permissiveness is often a 

matter of perspective. To a n-- orthodox Jew, Freehof's decisions 

would certainly seem too permissive; while to a liberal Jew, they 

miqht seem aoderate or reasonable. Freehof did not write his 

responsa for orthodox Jews. He wrote thea for Refora Jews. 

Hence their "liberally affirmative" perspective. 

One tbeoloqian, Dan Cobn-Sherbok bas leveled another 

particular criticism aqainst Preebof'a llaJ.akbfc conclusions. 

He has suqqested that Freebof had no clear criteria to quide hia 

in deteraininq whether to rule strictly or per:aiaaively in a 

qiven matter. Be wrote in part, that Freebof had "an aabiquoua 

r 
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and inconsistent attitude towards Jewish lav.u72 

In their re•ponse to this article, Mark N. etaitman and 

Walter Jacob correctly arqued that no ba1akllic authority, save 

aaybe Maimonides and Jacob ben Asher, bas every explicitly 

63 

claimed to use a consistent criteria for justifyinq a particular 

stance via a Tia the Law.73 They arqued that responsa writinq is 

a fluid and dynaaic ezcersize and that it was unfair to expect 

Preebof to have a formula to determine when be would rule 

strictly and when he would rule· leniently. 

But judqinq froa the decisiorls rendered in the responsa in 

our "pool", there does appear to be at least one criterion which 

Preehof did e11ploy in writing his responsa on ave1ut. It is not 

a criterion which enabled him to say that in certain specific 

situations he would rule in certain specific ways. such would be 

too much to expect from any respondent . 

Freehof's criterion concerned his relationship to his cited 

sources . In qeneral, whenever he could locate sources which 

spoke to the issues that he discussed, be strove to rule within 

the bou.ndaries which those sources laid out. Often those sources 

allowed him to be flexible and to uphold his principle of 

"liberal affiraation". Only infrequently did Freehof oamp1eta1y 

diverge fro• the positions expressed by the authorities that he 

cited. Be particularly avoided such disagreeaents when be was 

72oan COhD-&llerbok, "Lav and Pree4oa in Refora Ju4ai-," 
Journal of llefota JU4aisa (Winter 1983): 96 • 

73Hark •· Staitaan and Walter Jacob, "Response," Journal of 
Befora Ju4&1ia (Winter 1983) i 99. 

' 
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dealing with especially controversial issues. These were 

Preebof's criteria. They were principles which Preehof 

consistently strove to uphold. 

·' 
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The focus of our analysis thus far bas been the developaent 

ot a prilla faci• oaae which illuminates a discerni~le methodology 

that Solomon B. Freehof utilized in writing bis Reform responsa. 

We have paid attention to three particular aspects via a ~ this 

methodology. 

Pirst, we have investigated the manner in which Freebof 

used traditional sources in constructing his bal•kbjc arquaents . 

such sources were taken froa a broad range of literary, 

chronological and ideological strata. We have seen also bow 

Preebof organized the presentation of his sources to construct 

coherent legal presentations. Freebot•s own position with 

respect to bis sources varied a qreat deal. Often, he agreed 

with the positions taken by them. sometimes he felt that a 

modification of their perspectives was in order. And on 

occasion, he articulated his categorical disagreement with them. 

Second, we have identified the various methods which Freehof 

eaployed to generate "lenient" rulings while relying upon 

authoritative orthodox sources. some of these methods could be 

viewed a• having been "lwl•khic'•, while others were clearly 

"extra-bal•kb to'' • 

Third, we have seen that the nature of the advice offered by 

Freebof in his re•ponaa was guided by at least one overarching 

ideological principle. Freehot hia•elf called this principle 
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"liberal affirmation". We have seen that a "liberally 

affirmative" responsum seeks to qive Reform Jews the widest 

alloval>le ranqe of freedom of choice with respect to their 

reliqioua practices. Still, ve have also seen quite clearly that 

"liberal affirmation" was not synonymous with complete freedom. 

Freehof sometimes saw a need to restrict personal freedom. 

Havinq looked at Freehof's balakhic methodology in 

isolation, the questions that we must now ask ourselves are 

these: Bow does Freehof's methodoloqy compare to the various 

metho4oloqies used by modern orthodox respondents? How have 

traditionally-minded authorities used Jewish sources in their 

responsa? What means have they utilized when they have souqht to 

articulate their disaqreement with the postitions taken by 

previous authorities or contemporary bala.khic thinkers? And vhat 

quidinq principles have qirded the ideological stances taken by 

these men? In the paqes that follow, we will address these 

questions . We will look at some orthodox bala.khic methodologies 

Tia a via their sources, their methods and ·their underlyinq 

principles. We will compare their 11.alakhic methodologies to 

Preehof'•· 

It is important to state from the outset that when we use 

the term "responsa", we are ·referring to a literary qenre which 

bas had a lenqthy history and which no longer describes one 

eaaily definable textual fora.1 The earlieat known responsa date 

l'l'be historical aketch pf the developaent of Responsa 
literature described herein ia both brief and general. Kore 
indepth analyses can be found !n the following aouroea: solOltOn 

-
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back to the eiqhth century. These survive simply as questions 

followed by a one- or two-word answer. Evidently these documents 

were authoritative answers banded down from the aeonic academ.ies 

in Babylonia. They were written in response to queries sent to 

them from Jews who were livinq in various co .. unities in the 

Mediterranean basin. 

Around the tenth century, as the Babylonian academies went 

into decline, we find that inquiries were directed more and more 

to the various local authorities which were qradually emerqinq in 

North Africa and southern Europe. From that point on, the 

corpus of responsa literature developed more fully and became a 

distinctive literary form. Peter Haas has written that 

••• by the twelfth century a new dynaaic beqan to take bold. 
As the number of rabbis qrew and as rabbini.c learninq 
matu.red and deepened, responsa became not only a tool for 
the development of bal•kb•b, but actually a forum for the 
display of individual rabbi's intellectual viruosity •• • By 
the late orthodox period, that is froa the late seventeenth 
and early eiqhteenth century on, this process reached a sort 
of loqical conclusion: the argument itself - the display of 
rabbinic virtuosity - had becoae an end in itself. There 
was still a question to be answered, and an answer usually 
did emerqe, but the bulk of the text ••• was devoted to 
argumentation itself ••• 2 

Modern and conteaporary responsa literature, written froa 

the nineteenth century until the present, is an extremely diverse 

B. Preebof, The Reapon1a Literature, (Philadelphia, Pa.: The 
Jewish Publication Society of Allerica, 1955), pp. 21-45; Jlenachea 
Elon, na-Mishpat Ba-Iyri, (Jerusalea: Th• llaqn•s Pr••• I Th• 
Hebrew University, 1973), pp. 1225-1253; Sbloao Tal, "Responsa" 
in lncyclopaedia Judaica, Vol. 14, (Jerusalea: Keter Publishinq 
Bouse), pp. 83-95 . 

2Peter J. Haas, "Refora Reaponsa: Developinq a Theory of 
Liberal Balakhah, Libenl Ja4ai.8a an4 Bal•ldw•; ed. by Walter 
Jacob (Pittaburqh, Pa.: Rod•f Shaloa. Preaa, 1988) p. 41 · 

• 
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qenre. Menachem Blon, an Israeli scholar of Jewish law, has said 

that "the structure of a responsum, its particulars and its 

style, depends a qreat deal upon the personality and manner of 

the specific respondent." 3 

one need only glance at a few volumes ot responsa to see 

that there are no fixed rules for writing them. Some are short 

and to the point, while others are long and elaborate with many 

tanqents. Some cite a plethora of sources to bolster their 

positions, while others introduce little or no supportive and 

authoritative data. As with nearly every other literary form, 

responsa are stylistically diverse and methodoloqically varied. 

Having said this, we should point out that, despite their 

inherently diverse nature, nearly all modern responsa do share 

at least some basic methodological similarities. In bis book 

entitled The Halakhic Process: A systemic Analysis, Joel Roth 

presents a thorough study of the way in which Jewish laws and 

practices become accepted and authoritative. Bis text includes 

"an examination of the systemic principles that qovern the use of 

precedent in balallic decision-making. 114 In this examination, 

Roth discusses the various ways in which Jewish texts are used in 

the creation of Jewish leqal arquments. Be is convinced that a 

modern decisor must present evidence whioh ooaes from the 

wellaprinq of the Jewish legal tradition if be expects his 

3Translated froa Kenachea Blon'• Ba-Ki•hpat Ha-Ivri, p. 
1260. 

4Joel Roth, Th• Bal.akhic Prooese: A syateaio Analyaia,, (Jfev 
York: Th• Jewieb Tbeoloqioal Seainary of Aaerioa, 1986), p. 3 

• 
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rulinqs to be accepted. This is a stylistic feature which Roth 

views as integral to the halakhio process. 

There are several other common features which are shared by 

moat modern responsa. over time, it seems that a qenerally 

accepted "responsa structure" has emerqed. Elon bas written 

about "respondents ..• who construct responsa accordinq to a 

certain order." Be indicates that, in addition to sbarinq this 

particula.r "order", responsa literature is often linquistically 

distinctive. Responsa, be says, are generally written in Hebrew 

with an ad.mixture of Aramaic . (Altbouqh durinq certain periods, 

legal decisions bave been written in other lanquaqes; in 

particular, Arabic.)5 

Freehof wrote about a "classic form" tor most responsa. 

such a form includes citations from authoritative Codes, a 

thorough consideration of the specific ditf iculties inherent in 

the problem under discussion, and a careful exp~ication of 

tal.au4ic pasaaqes which might be of some relevance. Be contended 

that such responsa, decisions which have "f ized 

characterisitics", have been extant for many centuries. 

The only differences between the later responsa and those of 
the twelfth and thirteenth centuries were incidental. 
Though their content and backqroud may differ, the 
proportion of subject-matter varinq froa tiae to tiae and 
place to place, their style and structure have remained 
essentially the same.6 

5Translated and paraphrased from Henachem . Blon•s, Ba-Kishpat 
Ba-Ivri, pp. 1260-1261. 

61.bid., p . 33. (It is inter~stinq to note that in this 
description of the standard responsa structure, Preehof does not 
mention t;Jle need to cite opinions preferred by other respondents 
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Bearinq this in mind, we must ask ourselves now: How does 

Preehof's ha1akhic methodology, via a vis bis use of traditional 

sources, bold up to the qeneral formulaic criteria discussed 

above? From a structural perspective, it is clear that the form 

of his legal arquments fit nicely into the traditional mold. We 

have shown quite definitively that the Preebofian responsa 

utilized valid and authoritative sources. we have also seen how 

adept Freehof was at inteqratinq those sources in coherent leqal 

presentations. These are the primary critera for the "proper" 

use traditional sources in balakhic responsa . With respect to 

them, Freehof's methodology was balakhica1ly valid. 

Still , if we are to test Freehof's bal•kbic style and bis 

use of ~ources according to traditional or orthodox standards, 

there are some grounds for valid criticism. From a stylistic 

perspective, an orthodox authority miqht say that Freehof should 

have written his responsa in Hebrew. Hebrew, after all, is the 

generally accepted lanquaqe of Jewish leqal discourse. 

The response to this criticism is rather obvious . one of 

Freehof•s primary reasons for vritinq Reform responsa was to make 

the beauty of the Jewish legal tradition accessible to as many 

Reform Jews as possible . Had be written in Hebrew rather than 

English, Preehof would have betrayed his vision for a Refor11 

Jewish community which was Jevisbly informed. After all, only a 

tiny percentage of Reform Jews possess the requisite knowledqe of 

Hebrew which one needs in order to follow the reasoning in a 

on similar issues . ) • 



traditional Hebrew responsum. For Freehof, commu.nicatinq the 

wisdom and insiqhts of the saqes was infinitely more important 

than duplicatinq their lanquaqa . In order for Freehof to make 

that wisdom come alive for Reform Jews, he had to do it in a 

lanquaqe that they could easily understand. 

Another criticism which could be leveled aqainst Freehof's 

halakll.ic methodoloqy vis a via his use of sources is his 

71 

occassional use of non-Jewish sources. Amonq the responsa in our 

"pool", for example, we find that Freehof made reference to such 

non-traditional resources as the Chr i stian Bible7, Josephus• 

Antiquities&, the laws of the Commonwealth of Pennsylvania9, John 

Steinbeck's Travels with CbarleylO and the Episcopalian custom of 

blessinq huntinq doqsll. Under most circumstances, such 

references would qreatly disturb Orthodox respondents. 

But before we dismiss the halakbic validity of Preehof's use 

of sources on the basis of these references, we should first look 

at how and why they were used. The c i tations from the Christian 

Bible and Josephus, for example, were introduced in an effort to 

trace the historical roots of certain traditional Jewish burial 

7see Solomon B. Freehof, "AD Unfilled Grave" in New Reform 
Responsa, p. 98. ~ 

8see Solomon B. Preehof, "P'uneral and Burial at Hiqht" in 
Reform Responsa for our Time, p. 159. 

9see Solomon B. Freehof, "Transfer of Jew to Christian 
cemetery" in current Refora Responsa, p. 163. 

lOsee Soloaon B. Freehof, "Burial of a Pet Aniaal" in 
current Refora Reapopaa, p . 166. 

11 Ibid., p. 166 
• 
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practices. They were not used as part of a call for any 

particularly controversial changes in Jewish practice or belief. 

Viewed in this context, their use was neither unwarranted nor 

necessarily inappropriate. 

The references to the laws of Pen.nsylvania, Travels with 

Charley and the blessinq of the bounds were introduced in order 

to provide the reader with cultural points of reference. 

Freehof alluded to these sources in order to compare the views 

and practices represented by them to Jewish views and practices. 

This is hardly halakhically irreqular in light ot the tact that 

traditional respondents commonly mention to the ways of "other 

people" in their halakhic works. Freehot•s mention of these 

sources was, by no means, an endorsement of tbe positions they 

took. In tact, in these instances, he largely disagreed vith the 

views put forth by the non-Jewish Sburces. Clearly then, these 

occassional non-Jewish references should not invalidate the 

halakhic validity of Freehot•s use of sources. 

Havinq shown that Freehot•s use of traditional sources in 

his responsa was, stylisitcally speaking, a practice larqely 

consistent with normative Orthodox bal•kbic methodoloqies, we ean 

move on to another criterion for bal.a.khic comparison. we must 

now look at the means which Freehof utilized to qenerate bis 

rulinqs, and we must compare his methods to the ones used by 

Orthodox respondents. 

When a respondent aqrees completely with the position taken 

by the sources that he cites, the manner in which be utilises . 

• 
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those sources will be rather straiqhtforvard. With sliqht 

stylistic variations, he will state his position and he will 

substantiate it by citinq the various authorities who have agreed 

with him. Reqardleaa of whether the decision which is ultimately 

rendered is strict or lenient, it a decisor aqrees witb the 

"traditional position .. , as reflected in the sources, his job is a 

simple one. 

But matters become much more complicated when a decisor 

disagrees, either entirely or in part, with the position taken by 

most halakb.ic authorities. It goes almost without saying that 

authoritative Orthodox Judaism has never spoken with a sinqularly 

exclusive balakhio voice. The multiplicity of views within 

Orthodoxy is clearly reflected is in the responsa literature. 

Peter Baas has written that 

••• there is no sinqle, monolithic, univocal Jewish tradition 
that emerqes from the responsa literature . Nor is there a 
predetermined content to that tradition that must be 
reflected in all reaponsa ••• The responsa literature is 
diverse and complex, as ve would expect any intellectual 
tradition to be . 12 

When a respondent discovers his position on a qiven issue to 

be in diaaqreeaent with the "traditionally accepted" view, be 

must find a halakhically valid reason to justify his diverqence. 

We have already seen some of the aeans which Preehof used to 

arque that a qiven traditional practice merited either 

modification or reevaluation. What we must now do is consider 

the various aeans which authoritative orthodox respondents have 

12peter J. Haas, "Responsa Reconsiderad," p. 38 • 
• 
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used to justify their dissent from the balakhic majority; and 

then we must compare those means to the aethods used by Freehot. 

In order to do this in a concise and orqanimed fashion , we 

will focus on the hal.akbic methodoloqies of three prominent and 

respected modern orthodox respondents, decisors frequently cited 

by Freehof in his responsa : Moses Sofer, David Hoffmann and 

Moshe Feinstein. We will pay especially close attention to four 

particular methods that they used whenever they i ssued rulinqs 

which they viewed as lenient . 

The primary reason why we have chosen these three particular 

men is their reputations as undisputed leqal authorities . Bach 

ma.n was a poaek elyon, a supreme decisor for bis community in his 

qeneration. Bach l~ved during a tiae when qreat forces, both 
I 

from within and from outside of the Jewish community, were 

~ausinq tremendous changes in everyday Jewish life. Bach of 

these authorities bad to lead and quide larqe Jewish oomaunities, 

as they souqht to cope with these chanqes. 

But while the qeneral circu:astances surrounding the careers 

of these three men were similar, their particular biographies 

were each distinctively different . Bach served in a qeoqraphio 

area completely different from the others: Sofer served in 

Hunqary, Hoffmann in Germany, and Feinstein in the United states. 

These three men also lived durinq different time periods : Sofer 

durinq the early nineteenth century, Hoffmann during the late 

nineteenth and early twentieth centuries, and Feinstein during 
. 

tbe twentieth century. 

• 
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Because of these differences, and because of their 

distinctly different personalities, each man approached the 

chanqes and challenqes in his life in a unique way. 

Ideoloqically, they were remarkably dissimilar from each other. 

Sofer has been viewed as bavinq been extremely strict. Hoffmann 

bad a reputation for leniency (within a thorouqhly orthodox 

context). And Feinstein, it seems, was severely strict in some 

circumstances and surprisinqly lenient in otbera. 13 The only 

ideoloqical matter that these men all absolutely aqreed upon was 

their utter contempt for, and opposition to, the Reform movement. 

Bach of these men was strictly Orthodox in both thinking and 

practice. As orthodox leaders, the norm with respect to Jewish 

practice that they advocated was a strinqent one. Therefore 

whenever such circumstances arose which prompted them to issue 

"lenient" rulings, they bad to justify themselves. 

While most of these justifications were dictated by common 

sense, some were warranted by concerns for common decency. It is 

clear that some of the decisions made by these men were motivated 

primarily by compassion. This was often a tricky and somewhat 

darinq 11.aiakbio maneuver. After all, compassion is not an 

13Ira Robinson bas suqqested that Feinstein operated 
according to what be called a "two-tiered" hal•kJaio ayat-. With 
respect to reliqious observance, Feinstein was very pragmatic. 
Be expected the hiqhest deqree of atrinqency from his moat 
fastidious followers . Still, it seems that be clearly understood 
that ma.ny orthodox Jews simply could not live according to the 
moat strict standards . Robinson observed that with respect to 
these Jews, Feinstein was often inclined to allow room for 
leniency. see "Because of our Many sins: The contemporary 
Jewish world aa Reflected in the Reaponsa of Noses l'ein-tein" in 
Judaism, Vol. 35, 110. 1, Winter 1986; pp. 35-46 • 

• 
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explicitly endorsed sufficient reason for leniency in Jewish law. 

compassion can play a role in the halakhic process; but 

compassion cannot contradict the authoritative postitions 

articulated in leqal sources. 

We find that even Moses Sofer, a respondent with a 

reputation for stringency was, at times, motivated by compassion 

to rule with leniency. A good example of this was an unfortunate 

case involving a woman claimed to have been raped by some 

intruders who broke into her home.14 When she later learned that 

her husband, a kohen, would have to divorce her because of the 

incident, sbe souqbt to recant her initial claim. Rabbi Sofer 

accepted the woman's second version of what happened, despite the 

fact that it was obviously not the true account. This was a 

particularly extraordinary rulinq in liqht of the fact that the 

Chatam Sofer was vell known for his strinqency. Reqardinq this 

responsum, Alexander Guttmann has written that: 

It seems quite evident that Rabbi Sofer•s decision was 
prompted by humanitarian considerationa, but be does not 
admit it. Had he done so, he would have been castiqatied by 
bis colleagues, for whom only excluaively halachic 
considerations were important. Due to bis superior stature, 
Rabbi Sofer•s decision was questioned by no Orthodox rabbi, 
tbouqh no rabbi could have overlooked the forced reasoning 
that led to the humane decision.15 

In his text entitled Modern Cballenqes to Bal•klwh, Jonathan 

Brown describes an occassion when David Boffaan ruled leniently, 

14Koses Sofer, Chataa Sofer, Even Ba'eser, No. 78 

15Alexander Guttmann, The Struqqle oyer Ref ora ip RaJ)bipic 
Literature, (Nev York: The world onion For Progressive JUdaisa, 
1977), pp. 168-169 

• 
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at least partially out of compassion. In a particular responsu.m, 

the qreat German rabbi permitted the conversion of a Gentile man 

who bad already married a Jewess.16 Under normal circumstances, 

Jewish law will not accept proselytes who wish to be converted 

for the sake of marriaqe. Hoffmann reasoned, in part, that to 

reject the Gentile man would do more harm than qood. It miqht, 

in fact, induce the couple to abandon Jewish observance entirely. 

In addition to this powerful social concern, Brown concludes that 

Hoffmann's sense of decency played a role in bis reasoninq. Be 

writes that "Hoffmann ••• found ample reasons, from his 

baaanitarian point of view [emphasis mine), to make a permissive 

decision .. ... 17 

Sometimes, even strinqent rulinqs can be motivated by 

humanitarian concerns. Moshe Feinstein, for example, was asked 

to rule in the pliqht of a divorcee who wished to remarry but who 

could not because her ex-husband refused to give her a qet.18 

Feinstein allowed the woman to remarry without obtaining a qet by 

claiming that she really was never really bal•kbically married. 

Her first veddinq ceremony had taken place under Reform 

auspices . Despite the fact that previous authorities bad ruled 

(leniently) that Reform weddinq ceremonies create valid 

marriages, Feinstein ruled strictly saying that such marriages 

16oavid Hoffmann, Melamed Lebo'il, Vol. II, "Kil.k!aot Geria", 
No. 83, P• 87f. 

17Jonathan M. Brown, Modern Challenges to .. J•klaab, 
(Chioaqo: Whitehall Company, 196~J, p. 99 

18Moshe Feinstein, Iqrot Moshe, Bven Ha'eser, No. 77 
' 



are invalid. His decision was based upon balaklaic reasoninq . 

still, it is clear that Feinstein was aware that the matter 

required great sensitivity. Reqardinq this case, GUttman wrote 

that "it is obvious that the st.rinqent ruling invalidatinq the 

marriage was made in order to arrive at a hUll&lle (emphasis 

mine) • • • solution to the problem. 1119 
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We see from this that orthodox rabbis have, at times, been 

quided in their decisions by concerns for compassion. Like them, 

Solomon B. Freehof was also sometimes motivated by humanitarian 

issues. But while the orthodox decisors could not state their 

sympathies explicitly, Freehof could and did. 

We have already mentioned an example from our responsa 

"pool" wherein Freehor did this. When Freehof advised aqainst 

disintering the mixed remains of a Jewess and a Gentile (see p. 

46) in order to avoid causinq the bereaved families additional 

anquish20, he was ruling leniently out of compassion. 

In two particular responsa, Freehof extended a widely 

accepted leqal provision in order to issue a compsassionate 

rulinq. Both decisions dealt with the bal•kl!!ic complications 

that arise when a person is lost at sea and presumed dead, but no 

body can be found.21 

19outtman, p. 130 

20solomon B. Freehof, "Body Parts Mixed in Burial" in 
Today's Reform Responsa, pp. 84-87. 

21see Soloaon B. Preehof, "Body Lost. at. Sea" in Reform 
Responaa, pp. 147-150, and "l'Uneral servioes and Kourninq for 
Those Lost at Sea" in -Recent Refora Reeponea, pp. 104-107. 

-
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usually, family meabers may not beqin mourninq for a missing 

person until the body is recovered. In the case of a person 

presumed lost in a "limited" body of water (i.e . a lake), the law 

qenerally permits mourning to begin when there is no lonqer any 

hope of recoverinq the body. In "unlimited" waters (i.e. a sea 

or an ocean), thouqh, the law is more strinqent. In these 

cases, the body must be recovered before mourninq can beqin. 

Presumably this is because there is a remote possibility that a 

person lost at sea miqht somehow be rescued and not be able to 

return or contact home. 

Both times that Freehof addressed this issue, he was dealing 

with persons lost in "unlimited" waters . Yet in both cases, he 

allowed the family to beqin mourninq from the time that they gave 

up all hope of recovering the missinq body. Essentially, be 

extended a specific permissive traditional rulinq to suit the 

needs of a different set of circumstances. In one case he 

justified this extension by explaininq that with today's advanced 

communications technologies, it is hiqhly unlikely that a person 

rescued at sea would be unable to contact bis or ber faaily. one 

gets a clear sense that Freehof ' s overridinq aotivation for this 

modification was coapassion for the qrievinq faailies. 

some of the other responsa wherein Preebof made lenient 

decisions based upon concerns for coapasaion, dealt with aattera 

pertaining to tolll>stones. When, for exaaple, be waa asked about 

the peraiaaibility of ezectinq a cenotaph tor Bolocauat ·victiaa, 

he wrote about "the flesibili'ty of th• tradition in providin9 tor 

-



the eaotional needs of mourninq families when the circuastances 

of the death are unusua1.u22 When a mother souqht to have her 
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name included as a parent of the deceased on her son's tombstone, 

be wrote that " The feelinqs of the bereaved faaily deserve 

sympathetic consideration in all the discussions about the 

tombstone. 1123 

Freebof also believed that Jews have a responsibility to be 

especially compassionate when offerinq comfort to the Gentile 

bereaved. He wrote, in part, that "When officiatinq at a Gentile 

funeral, we are no quided by self-interest, but by the awareness 

of God's fatherly love for all His children. "24 

Usually when Freebof justified a position on huaanitarian 

qrounds, he introduced traditional sources which substanti.ated 

his stance . In one particular case, Freehof arqued for 

compassionate leniency for members of the bereaved faaily of a 

suicide [who, despite explicit prohibitions, wanted to mourn], 

by citinq a responsum written by none other than Hoses sofer.25 

Freehof paraphrased Sofer sayinq that there is "an increasinq 

reluctance to stiqmatize a man as a suicide and therefore, an 

increasinq willinqness to qrant more and more riqhts of 

22soloaon B. Preehof, "A Tombstone in Abaence of the Body 
(Cenotaph)" in current Refora Reaponsa, p. 141. 

23soloaon B. Preehof, "Mother's Naae on Son's Tombstone" in 
Refora Reaponaa for our Tia•, p . 111. 

24soloaon B. Preehof, "lleaor-ial service in a Christian 
c-etery" in Refora Reapopsa, p. 146 . 

25see Hosea Sofer, 
. . 

Sefer Chataa Sofer, Yore Dt&b, Ho. 326 • 

• 
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buria1. 1126 

We have seen that justifications based upon huaanitarian 

concerns are fairly common in traditional responsa. such 

justifications, though, are generally unstated and thereby 

"extra-balakbic". The other methods that we will consider herein 

differ from this particular method in that they are clearly 

balakbic. They are justifications for leniency which are endorsed 

as valid by the Jewish legal process. They are reasons which are 

mentioned explicitly in responsa texts. 

One such balakbic justification for leniency is invoked in 

emergency cases or in special circumstances. The technical tera 

used to identify this type of reasoning is "•lla'at ba-4Allak". By 

declaring a dilemma to be a case of alla'at lla-4Abek, respondents 

can render exceptional rulings without underaining the basic 

principles which are essential to the""balakblc process. 

The responsa of David Hoffmann contain a great many lenient 

rulings based upon "alla'at lla-4a'h.wk" reasoning . In one 

particular responsum, for example, Boffaann addressed an 

emergency brought a.bout by shortages in Europe during World war 

I . 27 During Passover of 1918, Rabbi Hoffmann was asked to rule 

on the fitness of certain boae utensils which aiqht have come in 

contact with a batch of suspect araats coffee. (Several qraina 

of wheat had been found in aoae other batch•• of the product 

26soloaon B. Preehof, "Suicides" in Recent Refora Reaponaa, 
p. 119. 

27oavid Boffaann, Kelped Leho'il, Vol. I, "lli1oJM»t PeaaJa", . 
No. 89 1 p. 107. .. 
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which bad been sold from the saae store. ) Boffaann waa clearly 

aware of the hardship that would have resulted bad he forbidden 

the utensils in question. He therefore ruled leniently saying 

that "this is a case of aba•at •-4.euk, for if the vessels are 

forbidden during Passover, the entire co .. unity will have to buy 

new ones. such vessels are particularly ezpensive at this 

time. 1128 

Ruling leniently on the basis of aba'at bad•bak is something 

which most respondents do only with great reluctance. Freebof, 

it seems, respected this unwritten rule, ll&kinq exceptions based 

upon special circumstances only rarely. We find, among the 

responsa in our "pool", that Preebof justified his lenient 

position on these grounds only three tiaes. 

Bach such responsum concerned a specific coaplication 

associated with burial . When, for exaaple, Preehof was asked 

about the peraissiblility of niqhttiae burial, he aaid that 

qenerally speakinq, such would be inappropriate. BUt he then 

went on to conclude that 

•• • there are special circuaatances ••• which would aake it 
necessary for such a burial to take place. In other words, 
under special necessity, niqht burial is peraitted ••• 29 

In two other responsa, P'reehof was askecl when the f oraal 

mourninq period should beqin if burial is either delayed or left 

28Ibi4., p. 101. see also ill Boffaann'a M•l&atd Ltho'il, 
Vol. I, "D1alM>t P-it", •o. 77, p. 102 and ill Vol. II, 1111iJ.GMt 
:Ia lbltar Leldtrapot ··•....n.. .. ....-.rbl", lfo. 31, pp. 29-30. 

29soloaon B. Preehof, "Fmaeral and BUrial at •iqht" in . 
B•fora R11pon1a for our Tiat, p. 1,2 • 

• 
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uncoaplete4. Den, for ezaaple, a late afternoon funeral aade it 

impossible (according to the qrave4iqqars' union rules) to fill 

in a grave until the next day, Preebof wrote that: "By general 

law an4 C11Stcm, aourning should not be<jin until the grave is 

filled, i.t ia ...... "Jnenciea 81ICll aa tJd.a [eaphaaia aine] ••• [th• 

bereaved can] beqin the mourning at once. 1130 Similarly when 

burial had to be delayed, either because the deceased was a 

soldier who bad been killed overseas, or because a c-etery 

strike precluded tiaely burial, Preehof said that we should 

classify sucb situations "under the headinq of exceptional 

cirauaatancea• and thereby rule leniently. 31 

Another l!;al•kllically appropriate qround for issuing a 

lenient rulinq ia based upon the principle that an authority 

should not aake a qiven situation worse by rulinq too strictly. 

•• fU)d in tlle Babylonian Talaua32, for exaapri, the dictua that 

"it ia better tbat people be inadvertent sinners aa oppoased to 

deliberate sinners." After all, one can claia that an 

inadvertent sinner's misdeed was due to iqnorance, rather than a 

wanton disregard for the authority of the law. 

It was on the basis of this principle that Koaea Sofer ruled 

leniently in the aatter of had to 

308olOllOll B. Preehof, "AD Unfilled Grave" in lln Refora 
aeapopu, p. ''· 

31so1omon B. Preehof, "Delayed Burial" in Retora R11poua, 
p. 153 . 

32s1Mbbat. 1tab, et al. 
, . 

• 
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underqo a aass disinterment.33 Ral>bi Sofer wrote that the people 

did not have to mourn for one day (as prescribed by the law), 

provided that the ch..ra kadislla did not infora thea of the 

precise date of the diainteraent. Be reasoned that the atulbers 

of the co ... unity could not be held culpable for the non-

perforaance of a comaandment which they were unaware was 

incuabent upon them at a particular tiae. 

Moshe Feinstein used this principle to advocate a lenient 
. ,.,.. 

position Tia a Yia aapy conteaporary Allerican Jews who do not 

observe the Sabbath laws. such people, he reasoned, are sinners; 

but in aoat cases their transqreasiona do not constitute a 

reckless diareqard for divine authority. Rather their sins are 

due to iqnorance and a human weakness for aaterial qain. He 

wrote, in part, that " .. . since it is known that ~oat of the 

profanera of the Sabbath [do so] because of this craving for 

aoney, •• • (one who does thusly] in no way practices foreign 

worship.n34 

David Hoffaann combined this principle with another related 

one when be dealt with the matter of a aedical school student 

who, because he was a kolaan, was continually defiling hiaaelf 

throuqh his studies on cadavera.35 At the tiae, th• young aan 

33Moses Sofer, Chataa Sofer, Jore Qeah, Bo. 353. 

34Moshe Peinstein, Iqrot Jlc)ahe, orah BaJia, Vol. I, Bo. 123 • 
Translated by Ira Robinson in "Because of our llany Sinai Th• 
Contemporary Jewish world as Reflected in the aeaponaa of Moses 
Feinstein," p. 3•. 

350..vid Hoffaan, Melut4 L!llo'il, Vol. I, "•ltolmt Beit .. -
keaeaet•, Bo. 31, p. 40. • 



85 

was likely unaware that he was transgressing a aitsvah. The 

question arose whether someone should inform him of bis misdeed. 

Hoffman reasoned praqmatically. In addition to saying t hat 

it is better that the student should be an inadvertent sinner 

rather than a deliberate one, he also invoked the rabbinic 

dictWI that an authority should not aake a decision which he 

Jtnows a priori will not be obeyed.3 6 He wrote, in part that "the 

man is not likely to leave his chosen vocation • • • In addition, 

one should not say somethi ng whi ch will not be l i stened to.n37 

Hoffman used a similar line of reasoning when he took up the 

matter of an orthodox synagogue which was using an organ for 

a usical accompaniment . 38 Although Hoffmann himself was very mucb 

oppossed eo the organ's presence and use (particularly because 

organs were becomainq commonplace in Reform aynagoques), be felt 

that the rabbi of the congr egation in question should not resign 

because of i t. After all, he reasoned, the rabbi's departure 

would not bring about the organ's reaoval and it would only aake 

matters worse. At least as long as the the rabbi was present, he 

could prevent the organ from being used on Sabbaths and 

festivals . 

Just as Rabbis Sofer, Hoffmann and Feinstein each, on 

36srown cites Hosea of coucy•s (thirteenth century) Safer 
Xitavot Gadol aa the source tor this dictua. Freebof cites the 
Talaud, Yebaaot, 65b . 

37Tranalated by Jonathan M. Brown in Modern Challenges to 
Bal•kbab, p. 69. 

38oavid Boffaann, KeluecS Lebo'il, Vol. I, "llilalaot Belt .. _ 
kma ... t", Bo. 151 pp. 11-19. 

• 
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occasion, decided matters according to the pragmatic principles 

discussed above, so to did Soloaon B. Freehof. In his discussion 

of the permisaiblity of mausoleUll burial, for example, he wrote 

that although such may not be preferable according to tradition, 

"it is clear that mausoleUll burial is increaainq. 1139 Freehof 

thereby implied that because of its qrowinq popularity, it aiqht 

be impractical to forbid the practice. 

In his responsUll dealinq with the practice of observinq 

yab.rseit on the secular anni versary of a loved one's death,40 he 

aqain advocated a position of leniency baaed upon practical 

necessity. He wrote that most liberal Jews cannot, and will not, 

keep track of the Hebrew calendar yahrselt dates. Freehof 

essentially said that we cannot insist that they do this without 

riskinq the possibility that they will stop obaervinq yab.rseita 

altoqether . 

In another responsUll, Freehof discussed the widespread 

contemporary practice wherein comforters pay their condolence 

calls to the bereaved in the funeral home prior to the funeral . 

According to traditional law, this would be quite inappropriate. 

Preehof acknowledqed the strident opposition of orthodox 

authorities to this practice. He also wrote that he, hiaself, 

thought it to be a bad idea. But he then proceeded to say that 

th• practice had already becoae so popular that 

39soloaon B. Freehof, "Co-unal Kausol•uas" in Refora 
Reeponaa, pp. 15t-160. 

40soloaon B. Preehofr "Secu1ar Date for Yalaraeit" in Refora 
RtspoD1&, PP• 168-173. .. 

.. 
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••• it would be alaost hopeless to try to stop it. Thus it 
aight perhaps be wise to follow th• rabbinical dictua not to 
aake a decision when we know beforehand that it will not be 
obeyed . Under these circumstances ••• the present situation 
can perhaps be considered acceptable.41 

In addition to declaring a situation to be an emergency, or 

advocating a position which will cause the least amount of harm, 

we find that there is yet another another bal..akhically valid 

means by which a decisor can permit something that had previously 

been prohibited. In his analysis of Rabbi Boffmann•s balakllic 

methodology, Jonathan Brown wrote that in order to generate a 

valid lenient rulinq the qreat German rabbi sometimes strove to 

show that a given "prohibited act was for some reason no lonqer 

prohibited .. . .. 42 Be cited a particular responsum in which 

Hoffmann permitted a Jew to testify in a Gentile court with his 

head uncovered.43 It e.zeaplifies the above aentioned point 

nicely. At first qlance, one would think that it would be 

inappropriate for an observant Jew to appear in public with bis 

head uncovered. But Hoffmann based his lenient permissive stance 

on this matter upon Rabbi Samson Raphael Hirsch's observation 

that it was custoaary in his school for students to study secular 

subjects with their heads uncovered. Hoffmann himself se .. ed 

reluctant to rule leniently, but be was able to generate an 

41soloaon B. Preehof, "Visiting the Bereaved" in Jley Refora 
Reapopsa, p. 134. 

42Jonathan Brown, Modern Cballenqea to B&l•khah, p. 121. 

43oavid Boffll&JlD, l•laatd Ltbo'il, Vol. II, 110. 56, pp. 50-
51 (as Cited by Brown in No4trnrCballenqe1 to Balaklaab, p. ''>· 



analogy which suqqested that the prohibition aqainst appearing 

without a head coverinq no lonqer applied in certain 

circumstances. 
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We find that Moshe Feinstein also sometimes used this 

particular line of reasoninq to justify a lenient rulinq. Be was 

asked whether a qiven conqreqation could decide for itself 

whether to sell its property.44 From a traditional perspective, 

a member of a Jewish community is also a de ~acto member of the 

local conqreqation. Thus at first qlance it would seem that a 

conqreqation cannot sell its property without the permission of 

the Jews in the locality. 

Feinstein ruled that this situation was no lonqer 

necessarily the case. Faced with the fact that many 

predominantly Jewish neiqhborhoods tbrouqhout America had, over 

tiae, become inhospitable to Jews. Many Jews no lonqer belonqed 

to the particular conqreqation in question. The unique 

circumstances forced Feinstein to acknowledqe that the old 

standards could no lonqer be applied . Be therefore ruled that 

qiven conqreqations can be viewed as independent entities, 

separate from the local Jewish coaaunity at larqe. As separate 

entities such congregations· could deteraine their own affairs. 

LiJte Hoffmann and Feinstein, Preebof soaetiaes argued that 

due to chanqing circumstances, certain traditional prohibitions 

no longer applied (at least for Reform Jews). In one responsua, 

he was asked whether a Jev bad the riqht to refuse the services 

44Koaes Feinstein, Igret Moshe, Or&h Bayia, Ho. so. 

-
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of the local obevra ka4iaba. Preehof pointed out that the 

organization of the American Jewish communities had changed 

radically from that which was found in pre-emancipation Europe 

(where the cb-.ra ka4iaba bad a virtual monopoloy with regard to 

burial and mourning practices). Baaed upon this tact, he 

concluded that "in America, where the chevra is not communal but 

congregational, non-members are certainly not required to have 

its services.n45 

In another responsum, Preebof used this line of reasoning 

to arque that a certain orthodox practice merited modification 

because of changes in related Reform practicea.46 According to 

orthodox tradition, the burial ka44iah is recited at the time of 

a person's burial. Since the only traditionally acceptable means 

tor the disposal of a Jew's remains is burial, it followed that 

all Jews inevitably had burial ka44iah recited for them. 

But according to Freehot, Reform Judaism generally accepts 

that people may choose to be interred in a non-traditional 

manner (such as cremation and mausoleum interment). Freehof 

reasoned that any justification for not sayinq burial ka44iab for 

people who make such choices would not be valid for Reform Jews. 

All Jews should have burial ka44i•h said for thea. For him, it 

would be best if it would b• recited either at the ti.lie or 

burial, or at the end of a funeral -- reqardless of what happens 

45soloaon B. Freehof, "Not osinq the Cb..ra B4i•lla" in Mew 
Refora aesponaa, p. 116. 

''soloaon B. Freehof, 0 oaittinq the Burial Qa4iall" in · 
Today's Refora Responsa, pp. 99-102 • 

• 
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to the body. ·chanqed circW1stances would have made any 

prohibition aqainst this variation inappropriate for Reform Jews. 

We have qained some valuable insiqhts into the specific 

leqal devices vhicb respondents have employed whenever they have 

seen fit to diverqe from the opinions put forth by the majority. 

We have seen quite clearly that Freehof used many of the same 

methods that were used by qreat modern orthodox decisors like 

Rabbis Sofer, Hoffmann and Feinstein. we must now ask ourselves 

whether the manner in which Freehof used such methods was valid 

within a bal.akllic context. Would Freehof's Orthodox counterparts 

be able to accept Freehof's appl ications of the methods discussed 

above? 

We have already seen that, like his orthodox counterparts, 

Freehof sometimes ruled leniently based upon humanitarian 

concerns . But we bave also observed~tbat Freehof did this in a 

somewhat different manner than Rabbis Sofer, Hoffmann and 

Feinstein. An orthodox respondent could never explicitly say 

that compassion was the leqal basis for one of his lenient 

decisions. such a justification would not, in and of itself, be 

~l.akhical1y valid. Freehof, on the other hand, did not 

hesitate to openly arque a case based upon concerns for 

compassion. 

Por the purposes of this study, this is particualrly 

siqnificant because it represents a clear aoknowledq .. ent, on 

Freehof's part, that sul:>jeotive "•xtra-laal•••ia" reasoninq could 



play an explicit role in Refora reaponsa.47 The aatter of 

"extra-balakhic" evidence and rea80ning in responsa is rather 

complex. Just because compassion was not an explicitly valid 
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determininq factor in the laal•k•lc aethodoloqies of Rabbis Sofer, 

Hoffmann and Feinstein, we should not be misled to believe that 

no "extra-balakhic" factors are ever accepted as beinq valid 

within the balakbic process. Joel Roth bas clearly demonstrated 

that this is not the case.48 EJttraleqal reasoninq abounds, both 

~ implicitly and explicitly, throughout the responsa literature. 

Balakbic authorities will often W1e objective "extra-bal•k•ic" 

data, information qathered froa scholars and scientists, in their 

responsa . Such data, thouqh, can only be used to assist & 

respondent in his decision aa.killq processes . It can never play 

an independent determinant role in decidinq the law. 

We must make a critical-distinction here, thouqh, between 

objective and subjective 0 ertra-.. l•kbic" reasoning. coapassion 

and humanitarianism are subjective, and larqely affective, 

notions. They cannot be "scientifically" measured in any way. 

Orthodox respondents will use objective extraleqal arquaents in 

their responsa, because such are aeasu.rable and confora to 

47we should note that COllpll.8•ion was not the only type of 
"extra-bal•kllfc'' reasoning tbat P'reehof used in hi• responsa. 
Aaonq the responsa in our "pool", •• find that Preehof soaetiaea 
baaed his decisions, at leaat ha part, upon psychological 
considerations. see expecially ....a.ti.ala and Yallrseit for a 
Child" in Refora Reaponaa, pp. 1'5-1&8; "Gentile hnerala on tJae 
Sabbath" and "Ollission of c: ital services" in B1fora R•fPODH 
for our Tiae, pp. 142-144, lta-153. Clearly, these too are 
exaaple• of ezplicit "•rtra-.. 1-nto'• reasoning. 

48see Roth's, The Bal•••to rrooe11, pp. 231-304 • 
• 

-
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eapirical reason. But because of the ambiguities inherent in 

arquem.nts based upon subjective elltraleqal reasoninq, one will 

rarely, if ever, find th- ezplicitly utilised in Orthoc!ox 

bal•khic responaa. In this reqa.rd, Freehof stood apart froa his 

traditional counterparts . 

With respect to the use of the clearly balakllic vehicles 

which have been discussed herein, we find that in so•• respects 

Preehof's aetbodoloqy compares quite favorably with tbat of bis 

orthodox counterparts, and in others it does not. For ezaaple, 

in his use of aba'at ba-da,.• arguaents, as they were utilised in 

the responsa in our "pool", we can find no fault with the 

bal.akhic validity of Freehof's leqal reasoninq. Like his 

Orthodox counterparts, Freehof applied this line of reasoninq 

infrequently and only when very exceptional cirCUILStallces 

required it . When he did make a alaa•a t ba-dabak arquaent, he 

substantiated his position with authoritive citation.a from valid 

balakhic sources. It is obvious that he clearly respected tbe 

power inherent in aba'at lla-4e .. k arquments. 

But in his application of the principle that one should not 

ll&ke a qiven situation worse by rulinq too strictly in a aatter, 

one could well arque tbat Freehof aay have pushed tbe liait. of 

permissiveness too far. Bauaoleua interment, visitinq the 

bereaved before the funeral an4 uainq secular dates for yakrsait 

are all practices which woa.ld be anatb .. a to aoat ortbocloz Jews. 

rreehof 's approval (albeit grudqinq) of these practice. clearly 

places bia beyond the pal.• of tradition. In so•• ca.a-, Freehof . 
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freely acJtnowle4qed that strictly observant Jews would frown upon 

his lenient approach to the law. 

But does this invalidate any part of Freehof's bal•khtc 

methodoloqy? In order to answer this question, we must consider 

tbe qeneral notion of permissiveness and evaluate it from within 

the context of a qiven authority's world view. Whenever an 

Orthodox authority issues a rulinq which be deems to be 

"lenient", be does so from the perspective of an observant 

orthodox Jew. The "lenient" tones of most the responsa written 

by Rabbis Sofer, Boffaann and Feinstein would hardly seem lenient 

to a liberal Refora Jew. In fact, to many modern Jews, such 

positions would likely seem to be quite reactionary. Determininq 

a respondent's position on the scale of strinqency is a process 

which is entirely dependent upon one's perspective. 

We must bear in mind that Freebof'sresponsa were written 

tor a different Jewish audience than are orthodox responsa. 

With respect to his particular Jewish readership, Preebof's 

leniency could easily be deemed appropriate . His peraissiveness 

represented an effort to both encouraqe Jewish practice and to 

avoid alientinq those Jews whose deqree of reliqious observance 

was largely aarqinal. Viewed fro• this context, Preehof's 

permissive application of tbe principle that one should not aake 

a rulinq which will worsen a qiven situation was not necessarily 

balakldcally invalid. 

We notect earlier that soaetiaes a respondent, be he Refora 

or orthodox, will juatify an exceptionalr or penaiaaive rulinq on 
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the basis that a.ny possible reason to rule restrictively in a 

given matter no longer is no longer applicable. We need now to 

evaluate the validity of Freehof's application of this particul ar 

strategy. Judging from the two examples from the Freehofian 

responsa in our "pool" which we cited earlier49 , our conclusions 

on this matter are mixed . 

In the responsum which addressed the question of whether a 

Jew is at liberty to decline the servi ces provided by a chevra 

Jta4isha, we find that Freehot•s hala.khic reasoning seems sound 

and valid . We have seen from one of Moshe Feinstein's responsa 

that, due to the changing nature of American Jewish communities, 

one can now make a distinction between the Jewish community and 

the Jewish congregation. (Such a distinction did not exist in 

pre-emancipation Europe.) Freehof's reasoning meshes with 

Feinstein's (although he does not cite Feinstein. ) Althouqh bis 

determination of the matter may displease most orthodox 

authorities, from a methodol ogical standpoint Freehof's 

reasoning cannot be faulted . 

But in the responsum dealing with the recitation of the 

burial Jta44iab for Jews who choose not to be buried, an orthodox 

authority might well take issue with Preebof's reasoning. 

Preebof argued that if one accepts the idea that nowadays Jews 

can choose not to have their reaaina buried according to the 

dictates of traditional Judaisa, one auat also accept that the 

49see Soloaon B. Freebof, "lfot using the Cb..ra Jtadl•lla" in ••v Refora aeaponaa, pp. 114-111 and "Ollittinq the BUrial Qad.iala" 
in today's Rtfora aeaponsa, pp. 99-102 • 

• 

• 
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custom of recitinq burial kaddiah only at the actual time of 

burial should be adapted. The reason why nearly all orthodox 

authorities would reject this reasoninq should be clear . They 

simply would not accept Freehof's first proposition. Maurice 

Lama's comments, which appear below, typify the orthodox opinion 

with respect to cremation and mausoleum interment: 

cremation is never permitted. It is an offensive act •• • 
Jewish law requires no aourninq for the cremated. Slli..a is 
not observed and Ka44iah is not recited for them •••• [With 
respect to mausoleuas, he wrote] ••• To have the deceased 
buried above the qround, not surrounded by earth within the 
mausoleum, is unquestionably prohibited ••• If the deceased 
willed burial in a mausoleum, one should not follow the 
wi11 ••• so 

Since Freehof's first proposition would be vi~ely rejected, 

rejection of the second proposition would likewise be a foregone 

conclusion. This particular application of the principle that a 

decisor may issue a permissive rulinq if he can show that the 

prohibitions aqainst it are no lonqer valid, could not be 

endorsed by an orthodox authority. For such a person, the -. 

prohibition would, in fact, still apply. 

we have compared and evaluated much of Solomon B. Freehof's 

laaiaklaic aethodoloqy in relation to the bal•kbio methodoloqiea of 

various Orthodox respondents. We have compared the aan.ner in 

which these respondents have constructed their responsa. we have 

looked generally at the sources which they used to substantiate 

their positions . We have also considered some of the specific 

lines of leqal reasoninq that they .. ployed. Before we can 

S011aurice L ... , T)le Jewish Way ip Death and KOurDinq, (Bew 
York: Jonathan David tublisbers, Inc., lt,t), pp. 51-57. 
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conclude, we must consider one more methodoloqical variable: 

presdisposition. 

we have said a qreat deal about Freehof's predisposition to 

write "liberally affirmative" Reform responsa. At first qlance, 

an orthodox authority miqht justifiably reject Freebof's 

balakhic methodoloqy simply on the basis of the fact that he 

reasoned with a known, and explicitly stated, prejudice. 

Theoretically, traditional respondents are obliqed to approach 

each and every balak.llio conundrum free from any preconceived 

notions. Accordinq to this principle, Freehof was incapable of 

issuinq a valid halakhic rulinq . 

This tabula raaa approach to responsa writinq is 

theoretically eloquent. But it is impossible to actually 

implement. All respon4Jtnts brinq prejudices into their balakldc 

reasoninq. For example, Rabbis Sofer, Hoffaann and Feinstein all 

despised Reform Judaism. Their contempt for Reform permeates -

through so much of their writinq. They would never have 

validated a Reform reliqious practice, no matter how balaklaically 

sound its justification miqht have been. We cannot invalidate 

Preehof's methodoloqy simply on the basis that aany of his 

conclusions were shaped by an explicitly stated prejudice. 

Likewise, we cannot say that Freebof's methodoloqy was 

invalid because bis hal•»ic style was predictable. Nearly all 

respondents have been shown to have particular reputations Tia a 

Ti• the strinqency or ~ermissiveness of their hal•k•io decisions. 

We have already discussed the reputations of Rabbis Sofer, 
' 

,. 



Hoffmann and Feinstein. Just as Freehof's signature style was 

called "liberal affirmation", many of the greatest Orthodox 

authorities have also ha4 distinctive hal•kbto "watchwords"; 

pithy dicta attributed to them which captured the essential 
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cbarater of their responsa. Moses Sofer, for example, had one of 

the most well-known watchwor4s: 1111&4.aah asur ain ha-Torah" --

"Innovation is forbidden by the Torah". No one could say that 

Sofer's hala.khic style was flawed because he was predictably 

strict. One cannot invalidate a decisor's halak.llio methodoloqy 

just because his conclusions ten4 to be predictable. 

None of this should be understood to imply that an observant 

orthodox Jew would accept the conclusions which Freehof reached . 

Certainly he would not. For while Freehof's responsa were 

methodologically valid, they are, from an orthodox perspective, 

were theoloqically unacceptable. Joel Roth (who is, 

incidentally, a conservative Jew) shoved that vali4 halakhio 

authorities must have more than qreat knowledqe . They must have 

"yirat ha-•h-11
, fear of God. Roth writes that yi.rat ba-•h-, in 

this context has no objective 4efinition. But he clearly states 

that it involves a f irm acceptance of the authoritative nature of 

the hal•klwb . 51 

Freehof was a true scholar of rabbinic literature. But he 

was not an eabodiaent of yirat ha-•11-. Unlike his Ortbodoz 

counterparts, he did not accept the theoloqical position tbat the 

opinions of the rabbis were authoritatively bindinq . For bi.a, 

51sea Joel Roth, Th• Bal&thic Process, pp. 145-152. 
~ 

-



the wisdom of our saqes contained a sacred spark. That spark 

alone, thouqb, was not enouqh to make their pronouncements 

equivalent to the word of God. Because of this, Freehof's 

conclusions were not orthodox. But from a methodoloqical 

perspective, they were moat certainly laal•khic. 
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Based upon this analysis, we can conclude that from a 

methodoloqical perspective, Solomon B. Preehof's Reform responsa 

were larqely laalakhically valid. Preebof used valid sources in 

an accepted fashion. He constructed his responsa accordinq to 

qenerally accepted traditional methods and standards; methods and 

standards which ve have shown were also used by the most widely 

recoqnized modern orthodox decisors. Althouqh an Orthodox Jew 

miqht find fault with Freehof's theoloqical perspectives, his 

laalakhic methodoloqy and style were both valid and couraqeous • 

• 
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conclmaion 

The 'l'almu4 tells us that "the power of permissiveness is 

qreater than the power of strinqency."1 In bis co-entary to 

this passaqe, RaSHI explained that a lenient decisor must have 

qreat intellectual power and couraqe . At first qlance, most 

Jewish law is restrictive. It is therefore easy for a respondent 

to rule strictly in most matters . It takes qreat wisdom and 

insiqht, thouqh, to uncover and present arqumentation that allows 

tor a marqin of flexibility. It also requires a fair measure of 

self confidence to stand apart from the masses and disaqree with 

the majority. 

It appears that Rabbi Dr. Solomon B. Preebof viewed himself 

as a man who had the couraqe, the creativity, and the 

intelliqence to be a bona ilde lenient balakllic decisor. He 

believed that if the law is used only as a restrictive 

instrument, it would lose its dynamic character and it would 

cease to qrow. Preebof well understood that be huaan endeavor is 

an ever-evolvinq process. If Jewish law and practice is to keep 

pace with Jewish experience, it too aust evolve . 

We have seen throuqhout this thesis, that Preehof 

constructed bis Reform reaponsa in a bal•k•iaa1ly valid fashion. 

Be relied primarily upon traditional rabbinic sources to 

substantiate his positions. Bia arquaenta were qenerated by 

usinq laal•k•ically appropriate aodea of reasoninq. Prom a 

1Beitp)a 2lt. 

.. 

-



•ethodoloqieal standpoint, most of Solomon B. Freehof's Reform 

responsa were ha1akhica11y unimpeachable . 
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Those ha1akhica11y valid responsa often proferred advice 

which was, by orthodox standards, rather lenient. Preehof's 

distinction as a creative ha1akhiciat was rooted in his ability 

tq take a classic methodology and to qive it a new facade. This 

not only took a considerable amount of knowledqe and expertise, 

but it also required a fair measure of self-confidence. For 

Preehof must have known well that his perspective and his 

methodology would be subjected to criticism from a wide ranqe of 

both Liberal and orthodox Jews. 

What was it that motivated Freehof to set the course of 

Reform responsa as he did? What factors shaped his vision of the 

Reform ba1akhic process? We noted earlier that •odern Orthodox 

authorities like Moses Sofer, David Boff•ann and Moshe Feinstein 

distinquished themselves, in part, because tbey confronted the 

collision between tradition and modernity . For each of these 

qreat poskia, this collision manifested itself in a different 

way. An4 each posek, in turn, took a unique perspective and 

utilised a distinctive strategy in meetinq his challenqe. 

Solo•on B. Freehof likewise confronted the collision between 

tradition and •odernity. In his case, he had to address the 

concerns of Jews who no lonqer placed qreat value in the 

authoritative nature of traditional Jewish practice. Many 

liberal Jews, livinq in the post-holocaust era, •• .. •d ready and 

willing to abandon their Jewish heritaq• altoqether. Th• noble 
• 
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values espoused by pre-world war II Classical Reform Judaism 

seemed to be unconnected to traditional Jewish practices. And 

the riqidity of orthodox practice left them only with a sense of 

alienation . 

Preehof's challenqe was to reconnect these Jews to the 

traditional heritaqe which riqhtfully belonqed to them. Be did 

this by sbowinq that Jewish practice need not be prohibitively 

restrictive in order to be laalakllically valid . Tbis is clearly 

reflected in his Reform responsa. 

Solomon B. Freehof's impact upon Reform Jewish mindset 

cannot easily be overstated. He provided an unprecedented 

measure of authenticity to Reform Jewish practice. Throuqh bis 

books, articles and lectures, be bas left us with a precious 

leqacy of learninq. It is a leqacy which will live on for some 

time to come. For these thinqs, S.veral qenerationa of liberal 

Jews can be qrateful . 

• 



AppeJMtiz A: 
nmorXD JlBl"mUl llBSPOllBA WllICB DDL WJ:'l'B AVBLUT 

aerora Jl-ponaa 11960) 

Preparinq the Body on the Sabbath 

Donatinq a Body to Science 

Re-use of a vacated Grave 

Burial of Enemies Bide by Side 

Burial in a Christian ceaetery 

Memorial Service in a Christian Cemetery 

Body Lost at Bea 

Delayed Burial 

uniformity of Tombstones 

communal Mausoleums 

ltad4i•h for First Wife 

ltaddi•h and Yahrseit for a Child 

Secular Date tor Yahrseit 

PAGBS 

126-129 

130-131 

132-135 

136-140 

140-142 

143-146 

147-150 

150-154 

154-157 

158-161 

162-165 

165-168 

168-173 
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Recent Refora RespoDS& (1113) 

IUUIPOllSUll 
'l'rrLB 

Funeral services and Mourninq tor Those Lost at Sea 

Name of the Missinq on a Tombstone 

Oyinq Request: No Funeral service, No Mourninq 

suicides 

Burial of Apostate 

Kaddish for Apostates and Genti les 

Double Funerals 

Location of a Tombstone 

Jewish Section in a General Cemetery 

current aefora aespoDS& (1119) 

RBSPOllSUll 
TITLE 

Greetinq Mourners 

Memorial Liqhts in the Home 

The Aliqnment of Graves 

The Pirst Grave in the cemetery 

A Tombstone in Absence of the Body (Cenotaph) 

Mother's Ashes in son's Grave 

Removinq a Tombstone 

Burial of Non-Jews in Jewish cemetery 

Transfer of Jew to Christian Ceaetery 

Burial of a Pet Aniaal 

Mass Burial in a National ceaetery 
• 
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PUBS 

104-107 

107-109 

110-113 

114-120 

127-131 

132-139 

138-141 

141-143 

144-148 

PAGBS 

125-129 

129-132 

132-138 

138-140 

141-144 

145-149 

149-154 

154-162 

162-165 

165-169 
. 

169-175 
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current ~ora aeaponaa (continuecl) 

mPOaBua 
TD'LB 

Rabbi Participatinq in Christian Funeral 

Some Ka44iah Customs 

ll04ern ae~ona aeaponaa (1971) 

Memorializinq Christian Relatives 

Depth of a Grave 

cemetery of a Defunct conqreqation 

An Eternal Flame in the cemetery 

crypts as Faaily Burial Places 

Burial of Men and women Side by Side 

Talit for. the Dead and cremation 

Funeral Services Without the Body 

mP<818ua 
'l'::n'LB 

Liqhts at Bead of Coffin 

Some Burial Duties 

(1974) 

Conqreqational Charqe for PUnerals 

Funeral services for Non-Members 

Faaily Disaqre .. ent over creaation 

Visitinq the c .. etery 

Bsohanqinq a To-i>atone 
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PMIBS 

175-178 

178-183 

PMIBS 

226-229 

230-236 

240-243 

249-253 

254-259 

260-268 

269-274 

274-277 

PMBS 

177-181 

.. 189-193 

193-196 

196-199 

228-231 

232-235 
.,.. 

236-239 

' 



aerora aesponsa tor OUr Tille (1977) 

Funerals from the Temple 

TVo Coffins in One Grave 

Perpetual Liqht on a Grave 

The Belated Flowers 

Burial of Cremation Ashes 

Motber•s Name on Son's Tombstone 

The Rented Bearse 

Sellinq Part of the Cemetery 

Quarrelinq Family and Shiva 

Gentile Funerals on the Sabbath 

Synaqoque from Funeral Parlor 

omission of Committal services 

Funeral and Burial at Niqht 

Removinq tbe Dead on the Sabbath 

Ashes of Cremation in a Temple cornerstone 

Photoqraphinq the Dead 

Burial of Second Wife 

Disinterment from a Christian Cemetery 

Baltinq Funeral at synaqoque 

Visitinq Another Grave After a Funeral 

"' 
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PMJBS 

95-99 

100-104 

104-108 

108-112 

112-115 

116-121 

122-128 

128-135 

136-142 

142-144 

145-147 

148-153 

158-162 

163-166 

167-169 

169-171 

172-175 

175-179 

182-186 

187-190 



..... fora Responaa (1980) 

A Poraer Christian Ceaetery 

Gentiles Buried in a Jewish Cemetery 

AD Unfilled Grave 

Freesinq a Body for Later Funeral 

Burial in a National cemetery 

Not Usinq the ClaeTra Ka4isba 

Quicklime on the Body 

Poat-FUneral Buloqy 

Coafortinq the Bereaved on the sabbath 

Visitinq the Bereaved 

Mourninq tor the creaated 

Body Lost but Found Later 

Ia a Tombstone Mandatory? 

coverinq the casket 

The Undertakinq Business 

Tod&Y'• Refora Jleaponaa (1989) 

Raltinq a Funeral seven Times 

Walkinq on the Graves 

The Bncroaohinq Grave 

The Yalarseit Day 

Woaen as Pall Bearers 
... 

• 
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PMBS 

85-87 

88-91 

97-99 

100-104 

105-108 

114-116 

117-118 

119-124 

130":'132 

133-138 

139-141 

142-146 

147-151 

152-157 -
158-163 

52-54 

65-67 

67-70 



Today'• Reform aespom (conti.Duecl) 

Faaily Dispute over Funeral Expenses 

Body Parts Mixed in Burial 

Mourninq at Disinterment 

The Meal of Consolation 

omittinq the Burial Qa4i•h 

Funeral Interruptinq a Weddinq 

When to set a Tombstone 

Tatooinq and Burial 

The Still Born Child 

• 
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79-81 

84-87 

94-97 

97-99 

99-102 

103-107 

117-119 

119-121 

123-125 

-
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mpar. Dft'llODUCTJ:Oll 

The source citations in each of the l'reehofian Refora 
responsa froa our "pool" have been qraphically depicted in this 
appendiz.1 Bach paqe herein contains two qraphs. Both qrapha 
correspond to a sinqle 4esiqnated responsum. The qraphs have 
been arranqed to appear in an order which corresponds to the 
listinq of reaponsa found in Appendix A. The qraph appearinq at 
the top of each paqe is plotted to show the chronological 
progression of the cited sources in the responsum. The bottoa 
qraphs are plotted to show the progression of those saae sources 
according to their literary strata . 

The "x" axis of all of the graphs represents the order 
(unless otherwise noted) in which each citation appears in the 
text of the given responsum. 

The beadings along the "Y" axis of the qraphs plotted 
according to the literary strata of the cited sources are 
generally self explanatory. only a few co-ents are necessary. 
The sources plotted alonq the headings aarked TALllDD a••BftARY 
and CCJM*B*i'AllY OP CODBS include texts which were written during 
several different historical periods. Sources plotted along th• 
heading BaRLY aBSPOlfBA include those rese._onsa which were written 
either before or cont-poraneously to Joseph ca.ro' s 811P19ffp 
Arnt' (written during the aid-sixteenth century). The citations 
graphed alonq the heading llODBIUI aBSPOllllA include various post 
sixteenth century texts which cannot be classified as Codes. 
This includes responsa, various bal.akhic quidebooks. Texts 
plotted alonq the headinq aarked Oi'iiBR include aentions of non­
Jewish sources or custoas and various citations from non-Reaponsa 
oriented Reform Jewish publications. 

The headinqs along the "Y" axis of the chronologically 
arranqed graphs represent distinctive periods of baJ•k>io 
literary history . These are explained briefly on the following. 
page: 

1we have already noted that in one of reaponaua froa th• 
"pool" Preehof did not directly cite any sources. (See l'reehof, 
"Syn&gOC)119 froa FUneral Parlor" in Refora Reaponaa for our Thie, 
pp. 145-147.) since no sources were ci~ed in this responaua, no 
qrapba have been generata4 for it. 

• 

.. 
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BXPLADTIOll 01' PBIUODillTIOW 

BIBLXcaL: Texts plotted along this point were written any time 
before o B.C.E .• 

o-500: Moat of the texts plotted along this point come from 
Jlic!raahic and Talau4ic sources. 

500-1500: This beading refers to the writings of the Riahonia. 
These h.a1akhic authorities wrote prior to the 
promulgation of Joseph caro•s Shu1chan Aruk.h in the 
mid-sixteenth century. (We have included Freehof•s 
citations from the 8hu1chan Arukh in this category.) 
These texts include various early Codes, their 
applicable commentaries, along with Talmud 
commentaries and early responsa . 

1500-1800: Texts plotted along this point are generally referred 
to as Acharoni.a. We have used the year 1800 as the 
terminus for this historical periodization because 
this was rouqbly the time when much of European Jewry 
qained emancipation. 

1800-1900: citations plotted along this beadinq were written 
durinq a century of dramatic changes in world Jewry. 
In addition to emancipation, we find that durinq this 
period, there was a profound decline of European Jewry 
and an extraordinary Cfrc>wth of American Jewry. 

1900-
PRB8Blft': 

Reform Judaism emerqed in both Europe and the United 
states durinq this ti.lie . All of these chanqes are 
reflected in the balakhic literature written durinq 
the nineteenth century. 

The twentieth century bas also been pivotal in Jewish 
history. During this century, the American Jewish 
community has qrovn and matu.red tremendously. Thia 
century has seen the aost terrible tragedy in Jewish 
history, the holocaust. It baa also witnessed one of 
the qreatest Jewish triumphs in the past two thousand 
years, the birth of the State of Israel. The impact 
of these events is evident in much of the h.al•kbic 
literature of this century. 
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Bach graph is plotted to highlight the progression of 
Freehof'a halakhic arguments via a via the sources that he cited. 
That progression is denoted by the bold lines plotted on the 
graphs. one will observe various markings on the graphs other 
than the bold lines. An explanation of these markinqs is found 
below: 

The legal arguments in some of the responsa progress from 
PODIT to PODIT. Tbe term point has been defined to denote a self 
contained sub-topic or sub-argument, which either constitutes a 
responsum itself, or is a part of a larger hal•kbio presentation. 
A graph denotes a progression from one PODIT to another, within a 
responsum, by means of marks located at the end of one PODIT 
and at the beginning of the next. 

Sometimes a responsum will present 
relation to a given PODlr (i.e. pro and 
denotes this progression by means of 
of one position and at beginning of the 

multiple positions in 
con arguments). A graph 
marks located at the end 

next. 

On occasion a given responsum will cite a certain source 
and then later on, cite its precedent. Whenever Freehof clearly 
stated that one source was based upon another, those sources have 
been plotted in such a manner that the precedent preceeds the 
later source. If this necessitates an-alteration of the actual 
order in which Freehof cited the given sources, it is noted with 
a 1 marked at the original location of the later source's 
citation and a at the cite of rearrangement. 

There are instances wherein Freehof cited various sources in 
either his introductory or concluding remarks. These citations 
are not necessarily inteqral the the development of the legal 
argument and therefore they are plotted with a broken line and 
noted. Introductory citations are noted with a 2 while 
concluding citations are noted with a 3. 

At times, Preehof mentioned sources whcih were cited by the 
texts that be was citing. Again, the citation of these sources 
is not integral to the development of his legal argument and 
therefore they too are plotted with a broken line and noted with 
a 4 . 

Sometimes we find that Freehof cited a source and then he 
mentions other sources whose decisions were directly dependent 
upon that precedent. These later sources specifically aention 
the precedent cited by Preehof. since these citations are 
directly dependent upon previously cited precedents, they are no~ 
necessarily inteqral the the development of the leqal argument. 
Thus they too are plotted with a broken. line and noted with a 5. 
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Pr••hof occasionally citecl •ourc•• wbiola ._ adaittecl were 
ezceptional ca•••· such citations appear .. brok8D lin•• on th• 
graph• an4 are not•4 with a 6. 

Laatly, in th• few instance• wherein Preebof citecl a clearly 
non-Jewi•h aourcea, we have plotted th• citatiOJa with a broken 
line an4 notecl it with a 7. 

• 
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