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FOREWORD

Today there are over 50 million Americans with disabilities, placing them into
one of the largest minority groups and the most stereotyped groups in America.’
When I take this overwhelming statistic with R. Murphy’s statement, “The very old
are avoided or treated as infantile, and the disable-bodied are pensioned off or
relegated to the status of outsiders,” I am profoundly moved.? This forces me to
consider human beings’ natural aversion towards the person who is different as it may
lie in juxtaposition with central value of Judaism that of compassion for the other-
especially the weakest members of society.

As an active Jew, and a future leader in the Jewish community, I am
concerned with how Judaism receives those who are disabled. With initial research
into Jewish law as it relates to the disabled, I became aware of a tension between
sensitivity to the disabled through the values of compassion, human dignity, and self
worth versus the insensitivity that Jewish law may exude in excluding those who are
disabled. As Jewish law, functions as a “normative prescription” for human behavior
for the traditional Jew, these polar tensions between sensitivity and insensitivity

clearly deserve a deeper examination®.

! Available at www.cabln org/stats.htm searched (2/5/03). This website is managed and copywritten
by the California Business Leadership Network, 1999-2003.

2 R. Murphy, The Body Silent. New York: Holtz, 1922. p. 138

*T. Marx, Halakha and Handicap: Jewish Law and Ethics on Disability. Jerusalem-Amsterdam: self-
published, 1992. p. 6.




Therefore, by investigating the earlier strata of Jewish law, halakhah, I hope
to decipher some of these conflicting messages of our tradition. In doing so, this text
will highlight places of hope and acceptance, as well as, areas for which modern
continually-developing Responsa may need to focus upon in order to balance the way

Jews serve God, as well as treat their fellow Jew who is disabled.
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A. PROBLEM AND SCOPE
B. METHODOLOGY

C. PRIMARY AND SECONDARY SOURCES

A. PROLLEM AND SCOPE
The disable-bodied in Judaism, as well as within general society, are viewed
in the praxis of two polars: compassion and aversion. These polars are universal

within society. As opposites, the polars present mixed messages not just for the

disable-bodied individual, but also inform the relationships between the able-bodied
and the disabled. This thesis, Mixed Messages: Aspects of Aversion and Compassion
Regarding Disabilities in Rabbinic Literature in the Light of Age Differential, will
present examples of problems inherent in the juxtaposition of compassion and
aversion within Jewish law. It will also examine those problems in the light of age
factors: does the age at which a person acquired a disability affect the degree of

compassion and aversion?

1. Universal Outlook on Compassion and Aversion |
The World Health Organization (WHO) defines a handicapped individual as

one who is either physically or mentally impaired. This impairment may restrict the

individual from what is considered normal activity for a human being. If one




considers the WHO's definition of healthy, “A state of complete physical, mental,

and social well being, not only the absence of disease or infirmity,” the category of
who is unhealthy or disabled most likely includes every person at some point in his or
her lifetime.' Even, if it is not one’s self who is disabled, it remains highly likely
that every human being will be in contact with or have a relationship with someone
who is impaired. Perhaps this is the reason that human nature cails one to feel
compassion for the disabled, whether by stirring feelings of sympathy or the inner
desire to help.

Even with this compassion, the disable-bodied individual suffers from not

only the impairment due to his or her particular disability, but also the effects of
stigma that the general society associates with those who are variant. The disabled
individual is viewed as the “other,” one who does not fit into society’s accepted
“social identity.” One sociologist defines this phenomena as stigma; “The attribution
of inferiority and unacceptability by others to someone marked in some way” such as
a deformity or being wheelchair bound.” In stigmatizing the disabled individual,
society discredits that person. A person whose disability is visible to the general

populous serves as a metaphor for “fundamental issues of human consciousness and

' The World Health Organization, WHO, mainta’ 1s a website that tracks health-based statistics
worldwide, including that of the disabled. Available at www.who.int/en/ (1/15/03)

2D. Locker, Disability and Disadvantage: The Consequence of Chronic lliness. London and New
York, 1983. p. 137-8.




evokes powerful feelings.” Therefore, the able-bodied may view the disabled as

polluted, a failure, or simply as a reminder of human frailty. The results of such
stigma further a pattern of pervasive aversion, which may be expressed through
avoidance, fear, and even outright hostility.* The pattern of stigma associated with
the disabled tends to marginalize the disable-bodied into a status of less than human,

leaving him or her in a liminal state, never quite fitting into the general society.’

2. Jewish Expression of Compassion

Since, aversion and its counterpart, compassion, are historically universal in

terms of how society views the disabled, it is to be expected that Jewish societies
have struggled with these same polars. Judaism maintains a basic value system of E
human worth and dignity, which dictates the compassion one must maintain towards
his or her fellow man. This stems from the story of creation in Genesis, where God
makes human beings in “God’s image, after God’s likeness,” Tzelem Elohim.® Being
formed in the image of one’s creator, places each person on equal footing in terms of

his or her potential regardless of one’s physical or metal limitations. This ;

3 J. Abrams, Judaism and Disability: Portrayals in Ancient Texts from the Tanach through the Bavii.
Washington, D.C.: Gaulledet University Press, 1998. p. 74

“R. Murphy, The Body Silent. New York: Holtz, 1987. p. 114 '

3 For further explanation of aversion and stigma see J. Abrams pages 74 and 129. Tzvi Marx, Halakha
and Handicap: Jewish Law and Ethics on Disability. Jerusalem-Amsterdam: self published, 1992.
pages 47-50.

For a full discussion of stigma Erving Goffman’s book is a classic work that defines stigma broadly
offering first person narratives of those stigmatized due to a disability, religion, or race.

Erving Goffman, Stigma: Notes on the Management of Spoiled Identity. New York: Simon and
Schuster Inc., 1963.
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demonstrates the concept of accepting human beings in their wholeness as dictated by
God.”

Humanity’s link to Tzelim Elohim is the grounding force for Judaism’s core
values of human worth and human dignity. The tradition allows no room for the
debasement of one’s dignity, even self-inflicted. The Talmud teaches, “Great is the
honor (dignity) of mankind as it overrides the negative precepts in the Torah.”® From
this J. David Bleich summarizes that, “Human life regardless of its quality and indeed
of its potential for even the minimal fulfillment of mitzvor (commandments, precepts,
or laws that Jews are obligated to fulfill) is endowed with sanctity.” Every person is
due dignity, as it is exemplified by Judaism’s special emphasis on honoring the dead,
‘giving special status to the reverence of the elderly, and even honoring one’s teachers.
These core compassionate values are challenged in a halakhic (law abiding) Jewish
society when one weighs the dignity of man versus the dignity due God.!® This
concept will be discussed more fully in the section on inclusion or exclusion from
halakhah (a system of laws to which traditional Jews are bound and which dictate

correct behavior in virtually every aspects of life).

¢ See Genesis 1:26-27

? For further development of this concept of 7zelim Elohim, see T, Marx, op. cit. p. 113-123,
¥ b. Berachot 19b

? J. David Bleich, Judaism and Healing: Halakhic Perspectives. New York: K’tav Publishing House,
1981

'9T. Marx, op. cit. p. 646. For development of the concepts of human dignity and worth see T. Marx,
op. cit. p. 131-146, 457460, and 646-677.




3. Jewish Coping Mechanisms that Stress Compassion in Light of f
Humanity’s Natural Tendency to Aversion :

To preserve human dignity when struggling with the natural force of
humanities’ aversions, the Jewish tradition offers coping mechanisms that help to
mask aversion or aid in times when one encounters the disabled. In the exploration of
Jew:sh texts, tt;ese mechanisms will be continually identified and examined. Some of
the coping mechanisms include being commanded to wear a pleasant face when
confronted by someone who is disabled and the giving of 1zedekah, charity, to help
support the disabled. The tradition, also, offers special liturgical components, as well
as, a caveat for the disabled to be able to lead in worship opportunities as long as the 1
individual is well known by his surrounding community.'!

Some of these mechanisms serve to protect the disabled, while others assist
the able-bodied in coping with the variant individual. For example, there is a
command to say one of two blessings upon seeing a disabled individual. The first,

blesses God for creating “different or varied creatures,” and this is said at first time

sighting of something unusual such as a strange animal, or more importantly in this

case on seeing a disable-bodied or disfigured person. The blessing recognizes that the
disabled individual has elicited some kind of feelings from the person reciting the 1
blessing. At the same time, it calls him or her to identify the disabled individual as

one of God’s creations.

B i O s T e
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The second blessing is said when one sees a person stricken with a
disablement sometime after coming of age of religious responsibility, 13 for males
and 12 ¥ for females. This blessing recognizes God as being the “true judge.” The
blessing here distinguishes the disable-bodied as deserving of God’s judgement,
suggesting that the person acquired their impairment as a punishment from God. The
blessing formulas send a mixed message. In the case of divine punishment, the
blessing is primarily utilized by others as a method of recognizing their feelings to an
uncomfortable sight. It recognizes their natural human aversion. Therefore, the “true
judge” blessing is not particularly compassionate towards the disable-bodied
individual, but is a compassionate method for expression of an aversion for the non-
disabled. While, the blessing over different creatures both recognizes God’s
greatness, as well as, serves compassionately the disabled-bodied and able-bodied
individuals.

In sum, the contrast of compassion and aversion continues to send mixed
messages by means of some of the coping mechanisms. It is clear that some
mechanisms best serve the disable-bodied, others the able-bodied, and some serve

both.

' See T. Marx, op. cit. p. 352-373 and 507-521 and J. Abrams, op. cit. p. 1189 for full discussions.
Also, refer to m. Berachot 9:1-5, b. Berachot 54b, b, Berachot 58b, m. Megillah 4:7, and t. Megillah
3:29.




4. Compassion and Aversion Expressed as Halakhic Exclusion or
Inclusion

Just as some of the coping mechanisms send mixed messages, so too are
similar strains expressed by the traditional Jewish society’s struggle in relation to the
disabled person’s inclusion or exclusion from participation in its law bound society.
Halakhah, the Jewish legal system, may appear at first to be a clear listing of specific
demands to dictate human behavior, a prescription for how to act. Its requirements,
however, also send an equivocal signal to people, because it both includes and
excludes on the basis of disabilities.

There is a tension regarding whom the mitzvot ultimately serve: God alone,
the interactions between human beings, both, or do some serve one and others
another. With this myriad of possibilities, one locates a possibility for contradiction
in halakhah. A disable-bodied person may be excluded out of compassion
specifically in regards to his or her limitation, e.g. the Biblical provision that the lame
be excused from the journey to the Temple in Jerusalem for participation in a
mitzvah, as the walk or journey may be too difficult for them. On the other hand, the
disabled individual may be excluded from participation due to others’ inability to
assess the disabled individual’s mental status. Mental status, as will be noted further
on, is an important element in proper discharge of religious duties lest a lack of

attention and intention be insulting to God. A third plausible reason for exclusion of




the disable-bodied is the fact that the impairment might distract others while they are
busy fulfilling a mitzvah, e.g. while praying next to a disfigured person.

The overarching problem with halakhic inclusion or exclusion of the disabled
is its stigmatization of a person in terms of community membership. Every person is
called to revere God through mitzvor; therefore, the handicapped individual when
disqualified is being ruled out of dignified membership in Jewish society.?

Exclusion from mitzvot, may be perceived by the disabled as exclusion from his or
her own community. Also, due to Rabbi Hanina’s (ca. 220-250 CE, Palestine)
statement, “He who is commanded and fulfills (the command), is greater than he who
fulfills it though not commanded,” is significant. The disabled person who chooses to
participate in a mitzvah (for the purpose of serving God, for personal satisfaction, or
for full membership in the community) has that observance relegated to a lesser

status.

S. Summary of Compassion and Aversion Through a Jewish Lens

Clearly compassion and aversion, whether expressed through halakhic
inclusion or exclusion or through Jewish coping mechanisms, tends to confuse both
the disabled and able-bodied through the sending of mixed messages. One striking
example of the root of this dilemma is illustrated in God’s relationship to the

Israelite’s, as expressed by the sages, during redemption from Egypt and revelation at

2T, Marx, op. cit. p. 171-173.




Sinai. In the case of redemption, God appears accommodating and compassionate to

the disabled. In reading Numbers Rabbah 7:1, one learns that when Israel came out
of Egypt the vast majority of the people were afflicted with some kind of blemish due
to their hard physical labor in harsh conditions. This categorical inclusion of ail
Israelites as disabled was well described as, “It was good to have suffered. It was a
badge of entitlement for God’s hesed (compassion)”. 1

Yet, if one considers the rest of the narrative in Numbers Rabbah a mixed
message is identified. According to the sages, God does not feel the disabled possess
a level of dignity that is worthy of Torah, to the receipt of revelation. Instead, the
Torah text of Exodus 19:5-6 is expounded upon to give evidence of the notion of
“priestly perfection” to every Israelite. According to the sages, God sends the angels
down to heal the blind, the lame, and the deaf so that they could stand to receive
Torah, hear all that was spoken along with the thunder and shofar, and in order that
they be able to see the lightening. Being handicapped was simply not deemed
compatible with the dignity of revelation; yet, God who originated both experiences

understood being disabled as entitlement for the compassion of redemption.”’ Clearly

this example illustrates the true polarity of compassion and aversion.

13 See b. Kiddushin 31a
T, Marx. op. cit. p. 679.
® ibid.
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6. Scope of the Compassien and Aversion Problem

The scope of the problems or difficulties for the disabled is universal, and thus
also clearly a Jewish problem. Therefore, the scope of the problem may be viewed
Jewishly from both a historical perspective or through the lens of values and ethics,
making the scope quite vast in terms of research and study. The rich texts of Biblical
and rabbinic literature present the problem of how traditionally observant Jewish
communities were supposed to view the disabled in the ancient period. This thesis

" will focus solely on this ancient period, which serves as the foundation from which all

later material develops. Also, the materials from this period will place appropriate
boundary limits for the pursuit of this topic within the vast amount of legal and non-

legal materials regarding the disabled.

a. Biblical View of the Disabled
The disabled in the Hebrew Bible are compared with the model of Temple
perfection, which was based on the perfection of the officiating priest and the non-
blemished animals that were to be sacrificed. The Hebrew Bible forms a coherent
system based around Temple purity and the priestly class. With the Temple at its
focus, the Jewish community understood the embodiment of perfect human life, as
meaning no blemishes, no defects.'® The most striking defining example of this

perfection is the priest, who as a representative of the people to God through

16 3. Abrams, op. cit. p. 8
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sacrificial offerings, had to be non-blemished. As one reads in Leviticus 21: 16-21:
any priest that is blind, lame, has a broken limb or a limb of unusual length, is
hunchbacked, a dwarf, or a person with a growth in his eye etc., may not serve as a
priest who performs Temple rites. The list of defects, mumim, found in these verses
includes all visible imperfections. Therefore, it is intuitive that a priest’s visible
defect was no doubt offensive to God and to other observing Jews, distracting them
from serving God with full intention. As the Jewish societies during Biblical times
focused on wholeness of the individual, the non-blemished, one must conclude the
disfigured or impaired individual may not fare well in such a society.

Within the Hebrew Bible, defects such as lameness or blindness are

considered stigmatic and humiliating. For example, King David so despises and hates

the disabled that they are the first to be stricken down in an attack on the Jebusites.!”

The stigmatic effect in the Hebrew Bible is a result of the theological implication that

health and handicap are either a divine reward for virtue or a divine punishment for

sin.”® For example, in the Hebrew Bible one learns that the Sodomites were blinded ‘

as a punishment due to their desire to violate Lot’s guests, and Sampson, as well as,

Zedekiah had their eyes put out as a punishment for their actions.'® According to

Exodus 4:11, it is God that gives humans speech, makes them dumb or deaf, and

'7 See 11 Samuel 5:8. For other examples of the disabled as stigmatic in Biblicat society see I Samuel
12:2, Judges 16:21, and II Kings 25:6-7

'8 T. Marx. op. cit. p. 315-321.

19 Genesis 19:11, Judges 16:21, and II King 25:6-7
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seeing or blind; therefore, ultimately it is by God’s hand that one remains able-bodied

or becomes disabled.

b. Rabbinic View of the Disabled

The Biblical requirements of priestly perfection and theological retribution are
important, and thus were maintained even after the Temple no longer stood.
Following the destruction of the Temple in 70 CE, Jews dispersed bringing about the
emergence of a new culture based on the wisdom of the sages. Life was no longer
governed by a priestly cult, focused on a single place and a sacrificial system; rather,
it became governed by a blossoming legal system of a halakhic culture. The
approaches to this rabbinic system were multiple: through worship in emerging
synagogues, intense life long study, and good deeds, as well as other devotional acts.

A physical disability alone may prevent someone from religious participation
within this culture; however, the rabbis expanded the concept of blemish and
disability to include a significant new element. In order for a person to discharge a
religious duty, a person had to do so with a clear and unimpaired intent, da’at.2® This
Hebrew term has many nuances, but only one of them is in point here. The relevant
nuance is the concept of intention and mental condition that hold a special importance
in the rabbinic system. Da at represents a person’s cognitive abilities and was a

prerequisite for participation in the lifetime learning environment coveted by the

% For development of the concept of da ‘at see J. Abrams, op. cit. p. 133-136

‘ 12




3
i
1
é,
ki
A
#

e .

sages. To assess a person’s da ‘af the sages employed a method of questions and
answers. Since da’at was the measure for participation in the sage’s halakhic world
those who were mentally handicapped, deaf, or mute stood in counter position to all

that the sages revered.

c. Some Categorization of the Disabled by the Sages

The sages, whose wisdom was codified in early rabbinical literature, were
concerned with further defining and explaining the halakhah. In doing so, they were
attempting to make sense out of their reality. To do this successfully, they were
forced to categorize individuals as “in” or “out”. One such categorization was
exhibited in a three-part collocation of people without full da’at: the heresh, shoteh,
and katan, the deaf-mute, the mentally handicapped and the child (from birth to the
age of religious-responsibility). This particular grouping was made due to the
perceived lack of cognitive ability for the members of these groups, and the members’
ability to understand and perform various religious duties consequently stood in
question.

The Hebrew Bible and the Mishnah (rabbinic legal material edited ca. 200
CE) rarely separate the term heresh in terms of deaf only, mute only, or both deaf and
mute, keeping the term all encompassing. This may leave the reader of rabbinic texts

a bit confused as to the actual role of the keresh in Jewish traditional societies. The

Taimud (comprised of the Mishnah and detailed discussion on it known as the

13
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gemara, compiled ca. 500 CE), however, focuses its discourse on the quality of da’at
for a heresh who is both deaf and mute. According to the Talmud, this lack of daat
is a permanent status for the heresh, and in general the heresh is exempted from
mitzvot. The person who is deaf only or mute only is viewed merely as limited,
similar to a person with a specific physical disability. Therefore, he or she may
participate in mitzvof on a case-by-case basis.?!

The shoteh, includes all who are mentally ill or mentally deficient, whether
this be a person who suffers schizophrenia, epilepsy, manic depression, or are of
extremely low intelligence unable to participate in “normal” learning environments.
Clearly, this group is the antithesis of the sages’ talmid hacham, the wise student, and
anyone considered a shofeh is placed in a category outside of the norm. This is
illustrated as the Talmud in two places uses the following metaphor, a fool (shoteh)
cannot be (or feel) insulted, and the skin of the dead does not feel the scalpe].”??
Thus, the shoteh is equated to the dead in a metaphorical sense, and like a corpse has
no responsibility for mitzvot. Therefore, a mental defect stigmatized the individual to
the extent that he or she may be considered dead, causing their exclusion from
halakhic duties.

A katan is not considered by the tradition as mentally incompetent in all
matters; however, he or she is not significantly mature enough to discharge the

religious mitzvor. Since the katan’s da'at level is questionable, he or she is exempted

2! See b. Hagigah 2b and b. Hagigah 8a




from mitzvor, until he or she becomes of age (13 or 12 ¥ respectively) to be assumed
to possess the proper level of knowledge for full inclusion within the bounds of
halakhah.

The status of the katan and shoteh can share one similarity. Just as the katan
typically grows out of this “lesser” status to a place of inclusion in observance of the
halakhah, so too in some circumstances does the shoteh have the ability to return to
an obligated status. Unlike the heresh whose status is permanent, some individuals
classified as shoteh may have periods of lucidity. The halakhic culture of the sages
. includes those who have recovered from their mental ailment accepting them as fuli
members of the society, demonstrated by including them in the observance of
mitzvot >

The sages further categorize individuals by their various physical limitations
such as lameness, hunchback, those with skin disease or unusual skin color, and the
blind. The sages review on a case by case basis each physical limitation in terms of
each halakhah. However, there is much development regarding the category of the
blind. Rabbi Judah and Rabbi Meir (ca. 135-170 CE, Palestine) exemplify the
extensive disagreement on the qualification of the blind to participate in mifzvor, as a

matter of Biblical law.* Rabbi Judah generally exempts the blind individual from

22 See b. Shabbat 13b and p. Ta’anit 66d (3.8)

2 For this recovery as indicated by the verb nishrafah see b. Gittin 23a, . Bava Kamma 40a, or b.
Bava Batra 128a.

Also, for further discussion on this topic see J. Abrams, op. cit. p. 139-140 and 398.
2 Much of their argument can be located in b. Bava Kamma 86b.
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civil, criminal, and religious law. Thus, he assesses one’s physical limitation of sight
as affecting the entire person, similar to the cases where a lack of da’ar was
determined. Rabbi Meir, in the contrary, views the lack of sight as limiting only in
terms of specific law, similar to a person who is physically impaired by being lame.”
The argument regarding halakhah based on Biblical interpretations is never truly
resolved. Yet, it appears that the majority of the sages side with Rabbi Judah and
exclude the blind from these precepts. The blind individual, however, is required to
perform commandments as a matter of rabbinical ordinance rather than Biblical
sanction, Just as the able-bodied person with proper da 'af has Biblical duties to
perform, so too does the blind individual perform similar commandments when
deemed fit by rabbinical sanctions.?

In sum, the rich texts of Biblical and rabbinic literature present the scope of
the dilemma facing the disabled, as it is filled with mixed messages stemming from
apparently conflicting core values of Judaism. Each human being, no matter how one
defines image, is considered to have a component of God within him or her, as one is
created Tzelem Elohim. To serve God to the fullest one must maintain proper

intention, not being distracted from the duty for instance by someone else’s physical.

For dating of these and other rabbi’s see: A. Steinsaltz, The Talmud the Steinsaltz Edition: A Reference
Guide. New York: Random House, 1989. p. 30-33.

% For a clear and detailed explanation of the categorization of the blind in terms of halakhah see T.
Marx, op. cit. p. 382-394,

% Later halakhic authorities debate this statement of rabbinic obligation as they imagine the quandary
of those blind from birth versus those who have fully participated in mitzvot until they acquire
blindness due to the weakening of the eyes as one ages.

For discussion on these later authorities see T. Marx. op. cit. p. 388-392,

16




impairment. Intention to serve God, also means possession of an appropriate level of
da'at. Finally, it goes without saying one must be physicaily able to perform a
mitzvah in order to participate fully in one’s society. This thesis will attempt to
elucidate further many of the dilemmas suggested, not particularly in an attempt to
resolve issues, but rather to point out places of hope and places that may still need

further debate through the lens of modern Jewish legal and ethical interpretation

B. METHODOLOGY

1. Existing Approaches

Two main methods have been utilized to assess the vast scope of this problem
and the textual material regarding those with disabilities. Some have emphasized the
legal implications for specific disabilities or for entire categories of disabled, while
others may focus on what constitutes the able-bodied in terms of the Biblical period,
Rabbinic period, and Modern period.

One of the approaches is presented by Tzvi Marx in his book, Halakha and
Handicap: Jewish Law and Ethics on Disability, who explores the disabled in terms
of how the community of “normals” perceived and treated the disable-bodied in their
society from the viewpoint of core Jewish values.*’ He also illustrates extensively the

role of the handicap through participation in or exclusion from the expanse of

27 The book itself, aside from its scope, will be discussed further on in section C of chapter one: see
p. 23-24,

17




FISPTIEFCURNEY L A

S Noptat b O G ey e

> onty Py i

halakhot. His methodology is certainly valid, as Marx carefully grounds all of his

work within rabbinic texts. Because he is so thorough, offering nearly 1,000 pages
worth of material, the collection of textual material is so broad and diverse that a
reader is easily overwhelmed. Thus, the limitation in this thesis to the textual
materials of the early period.

Another approach is that of Judith Abrams in Judaism and Disability:
Portrayals in Ancient Texts from the Tanach Through the Bavii®® In this book, the
reader comes to understand the disabled in Jewish society through a historical
treatment. Abram’s approach develops the role of the disabled from Biblical times to
rabbinic, with a brief summary of modern understandings of the disabled. Just as
with Marx, Abram’s approach is valid, and it is organized by one schema so that the

reader is left with a clear view of the disabled throughout ancient times.

2. A Different Approach

Both of these methods attempt to categorize the disabled in order to present an
overarching understanding of the disable-bodied in Jewish tradition. While reviewing
this material a third possibility for examining the material emerged. This thesis
develops another focus, as it emphasizes the matter of age differential, concerning
itself with the time of onset of a disability in terms of how it significantly impacts the

praxis of aversion and compassion or the inclusion and exclusion polarity. The point

* This book also will be discussed further, outside of its scope, in section C of chapter one: see p. 24
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of this approach is simply to uncover new views on the material, raise new question
and conclusions that might result in some rethinking of the text’s treatment of the
disable-bodied whether this reconsideration brings a positive or negative result.

The approach from the view of age differential breaks new ground by looking
at the disabled in terms of when the disability is acquired: at birth, post the age of
religious responsibility through adult maturity, and finally the elderly stage. For
example, as Marx and Abrams approached disabilities as a symbol of God’s divine
wrath, they posed an ethical problem for the child who is born with a cleft lip or
disfigured limb. In an attempt to resolve this ethical dilemma, this thesis will
consider the issue of divine retribution first in terms of the innocent child, second in
regards to the person of religious-majority age - who appears to be leading an
exemplary life, and finally for the elderly whose body may be physically deteriorating
simply as a function of aging.

Each age period exhibits a different possibility or frequency of disability. In
infancy, it is a rare occurrence for a child to be born with a clear physical or mental
disability. Yet from puberty to middle age, one’s working years, a person’s chance of
becoming disabled increases by 20%.% One can become lame, be marked by a
significant scar, or have one’s body damaged due to physical efforts such as lifting
heavy objects or repetitive physical actions while at work. The chance of becoming

disabled only continues to increase as one ages. As one becomes elderly, acquiring a
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disability moves further away from the rarity of being born disabled, to the possible
of gaining a disability during one’s working years, to the probable or inevitable. The
aging process involves a slowing down of the physical body, exemplified for some by

a loss of hearing, decreased mobility, and even mental instability such as failing

memory or dementia.

There are two questions to keep in mind on the basis of this paradigm of age.
One question concerns the disabled person as an individual: does the halakhah reserve
special or different treatment, or status, depending on the age at which the person
becomes disabled? The other question concerns the reactions of the community
surrounding the disabled: does the halakhah, in terms of the time of acquisition of an
impairment, dictate the “normal” group’s mode of interaction with the disabled?

On the basis of these guiding questions, concerning halakhah through the lens
of age differential, this thesis may uncover a fresh view regarding the disabled. This
view will highlight the ethical dilemmas of Judaism with respect to the disabled, and
perhaps suggest elements of hope, comfort, solace, or support to the disabled in the

Jewish community of today.

# Statistics on acquisition of disability over time are available at: www.cabln.org/stats htm (2/5/03). A
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C. PRIMARY AND SECONDARY SOURCES

1. Primary Sources

Because the span of Jewish literature is as vast as the religion is historic, a
limitation was necessary — as has been noted- to limit its scope and approach in order
to handle the material adequately. To explore the questions raised in terms of the

disabled, the primary source material concentrated upon is the Biblical and early

rabbinic texts - up to approximately 500 CE . Cases of exp,ressed stigmatization of the
less than able-bodied, as well as times where the texts dictate coping mechanisms for
encounters with the disabled, will be sought within the bounds of this textual

material. Within each of the three age categories, the author intends to examine the
texts in terms of where aversions are expressed or muted and how this impacts on
ethical imperatives of the traditional Jewish society. Because the rabbinic literature
used here comes from the earlier periods of this literature, some of the material might P

appear offensive by today’s standards. Even in these cases where modern taste might

be offended, one can decipher the struggle with compassion and aversion. The
Biblical and rabbinic material clearly outline much of Judaism’s foundational law and
ethical dilemmas present in working with the disabled within Jewish traditional
society. |

As noted earlier, venturing into textual material recorded after the Talmudic

period would too vastly expand the scope of this thesis. However, one should note

website that is managed by the California Business Leadership Network.




that the halakhic material continued to deveiop after the Talmudic period. Many law
codes were compiled such as Maimonide’s Mishneh Torah (Egypt, 12™ Century), the
Arba’a Turim of Jacob ben Asher (Spain, 14™ Century), the Shulhan Arukh of Joseph
Karo (Ottoman Empire, 16" Century), as well as a literature of legal inquiry and
answer, the Responsa and learned Talmudic commentary. These materials, although
relevant, go beyond the boundaries of this thesis. If one were interested in a
particular textual citation in this document, one could simply trace the law as it
developed to modern time, through the apparatus of cross-references provided in the
Talmud and e.g. Shulhan Arukh*® The process of responsa and commentary continue
unabated to the current day.

The rabbinic literature of the ancient time period stems outward from the
fundamental convenantal code of Judaism, the Hebrew Bible. As mentioned above,
following the destruction of the Temple in 70 CE, Jewish society began to change
dramatically from that of a priestly based society to one based on the wisdom of the
sages. From 70 CE until about 550 CE, one finds the codification of the Mishnah
(basically black letter legal texts), followed by it’s additions - the Tosefta (recorded
commentary made to the mishnayot a generation later ca. 220-300 CE). Paralleling
the recording of the Mishnah was the development of Tanaitic Midrash, wh.ich

includes halakhic and aggadic midrashim. These texts further relate rabbinic laws to

*® A survey of Responsa over the last 100 years reveals that technological development, alternative
modes of communication, and medical treatments have dramatically impacted the halakhah. The




the texts of the Hebrew Bible, and were redacted until the year 550 CE. Finally the
most extensive pieces of rabbinic literature developed directly from the foundation
material of the sages, the Mishnah. The gemara, an exercise of discussions and
debates of the Mishnah and its kindred material, was redacted into two versions of the
Talmud. These are referred to as the Talmud Yerushalmi or the Palestinian Talmud,
and the Talmud Bavli or Babylonian Talmud.*'

This rabbinic literature is a record of oral traditions and debates that were
framed into what one might call “law codes” or more simply an overarching life
manual. These materials served later generations of rabbinic sages who attempted to
identity the actions of man that would lead to an ideal world. Therefore, some of the
texts portray only the ideal and not the actual practices of, or treatment of, the

disabled.*?

2. Secondary Sources
The research and presentation of Tzvi Marx and Judith Abrams greatly

impacted the development of this thesis. Marx’s book attempts to collect all halakhic

traditional Jewish society is being forced to consider stretching boundaries, and where able redefining
the categories of inclusion and exclusion regarding specific disabilities.

3! J. Abrams, op. cit. p. 10-14. For a brief and coherent summary concerning the time-line of
codification and a brief description of each of these sources see these four pages in Abrams.

For a more extensive discussion one should consider review“ng: N.S. Hecht, et. al., eds. 4n
Introduction to the History and Sources of Jewish Law. London: Oxford Press, 1996.

Or see the introductory material in Steinsaltz, Adin. op. cit. p, 1-24

32 J. Abrams, op. cit. p. 10.
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material regarding the disabled.> He reveals halakhic texts ranging from Biblical
times to modern responsa. Marx utilizes a multi-unit mode, with several chapters in
each, to instruct on ethical imperatives, aversion techniques, the perception of the
disabled, the halakhic exclusion and inclusion of the disable-bodied, and the role of
liturgy and synagogue life for the handicapped individual. This work is far
encompassing and a vital resource for all matters of Judaic law regarding the
disabled. Marx’s book provides a sound basis for a thorough halakhic review;
therefore, the author will adopt many of Marx’s characterizations, and often send the
reader via footnotes to this work for further explanations of a concept.

Judith Abram’s work, similar to Marx’s, is a vital resource for anyone
interested in the perception of the Jewish disabled. Her approach differs from Marx;
yet, she utilizes many of the same textual basis to draw her conclusions. Abram’s
conclusions often differ from Marx or add an additional level of material to which
this author may refer. Abram’s approach to the disabled compares the disabled
person to a chronological expression of the “normals” or even “heroes” of Jewish
societies, whether it be priestly perfection or the studious and righteous sage.
Essentially, Abrams’ breakdown compares the disabled individual (the person
considered to be of a less desirable kind) to the cookie cutter image of the “perfect”
active member of the society. This author is indebted to Abrams’ extensive research

and presentation as it brings much strength to this thesis.

33 For full bibliographical material, refer to previous notes in chapter one: Abrams #3 and Marx #5.
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The third major secondary resource that will be utilized is Erving Goffman’s,
Stigma: Notes on the Management of Spoiled Identity* Goffman’s classical work on
stigma, written in 1963, does not seem to date itself. It serves as a prime basis for
understanding the contextual role for society’s views of the disabled. He also clearly
develops how the disabled individual views him or herself in relationship to those
around him or her, whether it be to others who fit into the category of disabled or
those who fit into the “normal” category. Goffman offers sociological background
for natural aversions, as well as, primary narrative accounts of those who feel
stigmatized. His research encompasses those who are stigmatized by a disability,
religion, or race.

The next three chapters develop material drawn from both primary and
secondary sources in terms of compassion and aversion assessed from the point of
view of age differential: at birth, post the age of religious responsibility, and the aged.

This task awaits our attention.

34 For full bibliographical material, see previous footnote in chapter one, #5.
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CHAPTER TWO: BEING BORN WITH A DISABILITY

A. INTRODUCTION
B. MATERIALS WITH NEGATIVE IMPLICATIONS
C. MATERIALS WITH POSITIVE IMPLICATIONS
D. ELEMENTS OF AGE DIFFERENTIAL

A. INTRODUCTION

Rarely is a child born with a clearly identifiable disability, such as blindness,
hearing impairment, or lameness. Yet, the katan, the child, is brought into the world
with an imperfect level of da ’a;. Thus, due to this cognitive level the rabbinic system
everyone is born with a disability, but has the ability to grow out of this state. This
categorization means the 1‘11indr is limited only in terms of discharging religious
precepts. It does not limit the katan in terms of societal membership. According to
the Talmud, no person shall be murdered and this includes the one-day-old child.*
This exemplifies the provision of human dignity and worth being equal for the
newborn and a person of any other age. This chapter will examine some of the
material within Biblical and rabbinic law concerning children born with disabilities.

According to the Talmud, there are three partners who join together to create a
child: the man, the woman, and God.*® Man gives the child all white substances such

as the whites of the eyes, the bones, the brains, the sinews and the nails; while the

3 b, Niddah 44b
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woman provides all red substances such as blood, skin, flesh and hair. What does this
leave God? God provides the spirit, the breath, the beauty of the face, seeing eyes,
hearing ears, walking legs, understanding and insight.”” God provides the faculties of
cognitive and sensory function, while man and woman provide the general flow of the
physical body. Therefore, not only is God an essential component in the creation of a
new life, but responsible for either the giving or withholding of faculties. Qutside of
the rabbinic status of imperfect da ‘at, it is God alone who is responsible for

determining whether a child is born physically or mentally disabled.

B. NEGATIVE PERCEPTIONS REGARDING THOSE BORN DISABLED

1. Parental Role in the Disability

Jewish texts perceive God as the ultimate cause of a disability or defect at
birth. As, Jews maintain a core value that God is just; it is reasonable to conclude
that God would not randomly choose to withhold faculties from one baby and not
another without reason. The material presents the ultimate reason for being born with
a disability as God’s method to enact punishment for a sin. The question arises, is it
the sin of the newborn innocent child? Or is it the sin of the parents?

Abrams points out the similarities between Jewish texts to the stories found in

Roman culture, which link a parent’s improper sex acts to the child who is born

36 b. Niddah 31a and b. Kiddushin 30b
3 bid.
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disabled.*® The majority of the Jewish sources point that those who are disabled from
birth receive this punishment due to their parent’s sin. Inb. Nedarim 20a-b, one
reads,

Rabbi Johanan b. Dahabai said: The Ministering Angels told me four

things: people are born lame because they (their parents) overturned

their table (i.e. practiced unnatural cohabitation); dumb, because they

kiss ‘that place’; deaf, because they converse during cohabitation;

blind, because they look at ‘that place’.*®

Clearly, in this case sexual intercourse with less than the appropriate decorum,
whether it is a matter of physical place or the action of parents engaging in the
wandering of an eye, hand, or stray word, is a sin. Perhaps, God perceives these
parental acts as a breakdown in the partnership amongst all three. Therefore, the
consequence of the sin imparted by God is the birth of a child with disabilities.

Another very similar example of inappropriate sex leading to the birth of a
disabled child is found in Ketubot 60b. In this case, if a parent has sex in a mill or on
the floor a child may be born with epilepsy or with a long neck. In both of the above
cases, the individual disabled from birth is the sole result of his or her parent’s sinful

activity. As, these two texts are found within the Talmud, it is possible that the sages

were merely attempting to set parameters for appropriate sexual conduct. As Abrams

38 See J. Abrams, op. cit. p. 105-108.
* English translation drawn from: Rabbi H. Freedman and Rabbi I Epstein, Editor. The Babylonian

Taimud: Seder Nashim, Tractate Nedarim. (English only edition) The Soncino Press: London, 1936. p.
57.
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states, “While the sages could not legislate the most decorous sort of behavior during
sexual intercourse, they could encourage it by the most strenuous means.”*
Reading on in the text from Ketubot 60b, one learns that it is not always
inappropriate sexual unions that lead to a child being born disabled. It could be due
to the sin or simply everyday actions of the mother that occur while she is carrying
the child in the womb. For example, if the woman steps on the menstrual blood of a
donkey, than she will have scabby children, a woman who eats mustard will have
intemperate children, one who eats cress will have blear-eyed children, or one who
eats the clay of the earth will have ugly children.*! Although eating these items or
walking on a path behinc'l a donkey may not be sinful acts, the woman’s actions are
still held responsible for the withholding of functions by God. One may guess that
this particular wisdom of the sages was based on the folk wisdom that women had
exchanged amongst themselves to serve as a forewarning. Yet, beyond the above

reasoning, the true reason for the punishment of these seemingly everyday actions

remains unclear, leaving an ethical dilemma.

2. Child’s Role in the Disability
The ethical dilemma of a birth defect as a result of a parent’s sin seems rather

unjust. Since God is perceived by traditional Jewish society as the “true judge,” how

0 3. Abrams, op. cit. p. 117.
! See note 4 above,
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is it possible to punish the innocent, instead of directly punishing those who
committed the sinful act?

The collection Otzar Hamidrashim by ].D. Einstien and the ancient Tanna de-
bei Eliyahu Zuta (ca. 640-900 CE), answer the question concerning congenital
disabilities by removing the blame from parents and placing it on the children.*? The
rabbis are asked to explain the justification for those born mute, blind or lame. In
return they quote the verse, “Yea all His ways are just” (Deuteronomy 32:4), is
quoted. In doing so, the midrash recognizes God as truly just in all matters. The
rabbis continue to expound that God knows the future of these children, including
their future sins. It is for these anticipated sins that God imposes a punishment, that

indeed strikes the modern reader unfamiliar with rabbinic thought as unjust.

3. Summary of Negative Materials
Primarily the negative textual material on children born with disabilities
determines that de<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>