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Mr. Kahn's thesis proceeds on three levels. Primarily it 
i s a study in Jewish law as it relates to an ethical iss ue: 
sacrificing one lire for another life. Here the author has ca r e­
fully analyzed the five major relevant classic texts on which 
later respondents drew for their decisions. And he elaborated 
his study of the Holocaust decisions with such fragments of 
information as we have about other such Holocaust discuss ions 
and decisions. Secondarily, the author subjected the same case 
material to an ethical analysis, proceeding then to compare an~ 
contrast the halachic approaches and decisions in given cases 
with what ne nelieves to be the ethical values therein. While 
he finds much simi~arity between the two, some significant di f ­
ferences also emerge. This then leads him to some speculation 
about the oft-heard suggestion that contemporary Jewish ethics 
should be done primarily out of the sources of Jewish law, a 
position he finds valuable but not thoroughly satisfactory in 
the light of this research, albeit of a limited nature. He con­
cludes that a new approach to the ethics of Judaism remains t o be 
fashioned in our day. 

This is an extraordinarily rich thesis, in depth, in rangP 
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matters is the basis for abstract ethical speculation of a high 
order. The history of Jewish law is encompassed with .?ase ye t 
the contemporary e thical consciousness is livingly present. Or. 
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interpretation, comparison, conclusion and speculation, Mr. Kahn 
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of modern Jewish thought and he should rece i ve e very encourage ­
ment to do furth~r work in it. It is with very great pleasure 
indeed that I recommend this thesis for acceptance. 
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OtAYfER I 

INTROOOCTION 

Both Judaism and general ethics view life as a good. Purthennore, 

both maintain that man has a respcnsibility toward his fellow man. Thus, 

as a rule, life ought to be preserved and ooe ought to be able to count 

on his fellow man to assist in its preservatim. 

Yet, fran t.ime to time, situations arise in which hunan 1i fe can oo -

ly be preserved at the expense of other human life . In such si tuations, 

the only way to uphold the values of life and respmsibili ty toward 

one's fellow man is to save life in a way that guarantees the destruc­

tion of other life. It is not difficult to choose one life over another 

if one life cl early has a greater cl aim on life than the other. Such ; s 

the case with self-defense or defense of another. It is universally re ­

cognized that me has an ethical and legal right to kill a willful ag­

gressor in order to prevent the killing of an innocent hunan being -

precisely because a person who intentionally seeks to destroy another' s 

life is judged to have a lesser claim an life. 

However, there are many si tuaticns in which the d1oice of who should 

live and who should die is not so clear because nme of the people whose 

lives could be sacrificed has camri tted an act for which he is deserving 

to die according to any usual standard. For exaJT1)1e, the Talmud con­

tains several s uch s.A. tua tions : (1) A gang of nm-Jews demands that a 

group of Jews hand o\ler cne of its meni>ers to be killed by the gang. 

Noo -conpliance will result in the death of the entire groq> of Jews. 



Siould the Jews corrply if the person to be handed over has done nothing 

for which he is deserving to die? (2) Again, the nm-Jewish authority 

orders a Jew to kill another Jew or else be killed him::.elf. Should the 

Jew obey even when the persoo to be killed has done nothing to lessen 

his claim on life? (3) Two Jews are wandering in the desert with only 

sufficient water for one of them to drink and survive . If both drink, 

both will die. Should one drink, although it will cause the death of 

the other who has conmi tted no act for which he could be judged deserv­

ing of death? 

2 

Agmizingly difficult situations such as these ::ire kiiuwn as the life 

for life problem. Because both life itself and the respaisibility to 

preserve it are values of paramoU'lt inportance in both Jewish tradition 

and ethical tradition, no problem poses as great a challenge to either 

system as does the life for life dilemna. 

Jews, like all people, have been and will cmtinue to be faced with 

life for life problems. But pemaps no other peq:>le has been faced with 

as many such situations, because it is a reality of Jewish history that 

the tyrannical powers \\hich have oppressed the Jewish people have cm­

sciously sought to force the Jews to d¥>ose between live;. And the Nazis 

virtually institutionalized the idea that the Jews must choose who should 

Ii ve and who should die. 

Many of the Nazi policies forced the Jews into the life for life 

dilenma. The Judenrate (the Jewish councils established by the Nazis) 

were given quotas to fill for deportatim. They had to select fran aioong 

the Jews of their particular ghe tto who should live and who should die 

(by being deported) . The resources distributed by the Na:iis to the 

-
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Jewish corrmunities (food, work pennits, etc.) were purposely limited so 

that cnly a few could obtain them. The Jews themselves had to choose 

who would receive the resources (and live) and who would not, and as a 

result die. The Naz.is had an official policy of collective respoosibil­

ity. If a Jew escaped from his concentration camp, for example, the 

Nazis would select a large nUJTber of Jews to die in retaliation for the 

escape. Any Jew who sought to flee from the Nazis, thereby saving his 

life, knew that the saving of his CMn life would result in the sacrifice 

of tens of others who had to pay for his act with their lives. A ioore 

unofficial Nazi policy was to watch families agcnize over the selection 

of who should live and die. M:>theTS or fatheTS would be ordered to se­

lect one child for deportation and one to remain with them . Finally, 

the overall Nazi policy of instituting the "Final Solution" against the 

Jews resulted in many types of life for life situaticns. As Jews des­

parately s truggled to save themselves and their loved mes from arrest, 

round-ups, deportation, extermination, etc., they foLlld themselves con­

stantly locked into situaticns in which lives could only be saved 

through acts whid1 would result in the sacrifice of other lives. 

If the life for life problem poses the greatest chal: enge to the 

ethical and Jewish legal systems , then there could be no better exarrq>les 

of the sys terns' attel'Jt)ts to respond and give guidance than those cases 

which emerged from the most extrene of extrene s] tuations - the Hol o­

caust. Tt is precisely those life for life cases which occurred during 

the Holocaust, and which carre before rabbis for halachic resolutions 

which are the focal point of this thesis. 

The major goal of this thesis is to determine to what extent the 

......... 

-
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halachic solutions t o the l ife for life problems faced by Jews during 

the Holocaust are ethical solutions . The primary sources for the thesis 

are the five Holocaust teshuvot known to this author which attenpt to 

resolve the life for life problems faced by Jews during the Holocaust . 

(The process by which the author selected the teshuvot is discussed be-

10\'.) 

The first s ti>stantive d1apter of the thesis examines the major J ewish 

legal precedents upon which decisions in life for life issues have always 

been based. As the classical halachic statements on the subject, these 

precedents fonn the basis not only for the legal discussion contained 

within the five teshuvot studied here, but also for any Jewish legal or 

ethical discussion "'!ii.ch is concerned with this issue. The historical 

and legal backgromd of these classic texts is studied in order to gain 

an insight into the original intent of these laws, the degree to which 

any of the laws are flexible, the applicab i lity of these laws to the sit­

uations faced by Jews during the Holocaust, and any gaps which might ex­

ist within the laws themselves. The preliminary study of the major legal 

sources, in short , is necessary in order to mders tand the dynamics of 

the Holocaust teshuvot. 

The second substantive chapter, then, contains a detailed examination 

of the teshuvot themselves. The legal reasoning ell1>loyed within each re­

sponsum is studied in order to gain an insight into the applicatioo of 

the major legal sources to real situations, to identify i1T1>licit or ex­

plicit ethical issues arising from the dis cuss ion, and to COl!llare the 

different approaches to the legal issues utilized by each respondent. In 

this chapter, each teshuvah is analyzed individually s o that the reader 

........ 

-



can be exposed to the style and legal approach ta.ken within each given 

teshuvah. 

s 

The final s w stantive chapter consists of a discussion of the ethi­

cal issues which are implicit in or can be derived from the teshuvot. 

Since many of the ethical issues are conmen to more than ooe of the te­

shuvot, the material in this chapter is reorganized 01 the basis of eth­

ical themes which n.Dl through the teshuvot. The study of the ethical 

issues is mdertaken in order to be able to compare the process by which 

ethical solutions are fomd with the process by which halachic solutims 

are fomd, and in order to be able to compare the solutions themselves. 

This, in tum, will allow us to make some cmclusions about the extent 

to which the answers fomd in the teshuvot are ethical. 

In a sense, the thesis is an experiioont tQo/ard a new way of doing 

Jewish ethics. Over the past fifty years , the decline of confidence in 

general ethics has resulted in a re-examination of the assllTlption that 

miversal ethics is equivalent to Jewish ethics . This re-examination 

has been accorrpanied by a belief that i t is irrportant that one concern 

himself with authentically Jewish ethics and a belief that one cannot 

arrive at authentic Jewish ethics independentl)! of the halachah. 

Thus, while the major goal of tJ1e thesis is to detennine what the 

halachic and ethical solutions are to the life for life prd>lems faced 

by Jews during the Holocaust, the secondaJy goal is to determine how me 

can do Jewish ethics. The process employed in the fulfilllrent of the 

fi rst goal (the colf1)arative study of the halachic and ethical solutims 

to the issues), as well as the nature of the life for life issue (as a 

challenge to the halachic and ethical systems to provide guidance) lend 

......... 
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themselves to consideration of the secondary question. For the coorpari-

sen will all~ the author to generalize about the extent to which ethi­

cal values energe from the halachic discussion as well as the extent to 

which Jewish values energe fran the ethical discussion. And the nature 

of the issue itself lends credence to the exercise because the life for 

life problem is a najor test of both systems. 

Before commencing the substantive discussion, it is important to men­

t ion a few words about the selection of teshuvot as the primary sources 

for the thesis and the author's search for relevant Holocaust teshuvot. 

The author's interest in ethical issues and in the Holocaust led him 

to the decision to find a thesis topic which brougflt the two interests 

together. It was r .. convnended to him that he take a look in two secood­

ary works which survey the she'elot and teshuvot which emerged from the 

Holocaust. The two works are H. J. Zinmels' The Echo of the Nazi Holo-

caust in Rabbinic Literature and Irving Rosenbaum's The Holocaust and 

Halakhah. It was thought that from the she 'elot which grew out of we 
disruption of nonnal Jewish 1 ife in Nazi -occupied Europe, the author 

would find ethical issues of interest. Furthenrore, since the teshuvot 

were written in Hebrew, they could possibly serve as the nrimary sources 

for the thesis. 

The author, as a result of his reading the two works, becane fascin-

ated with one particular ethical issue - the life for life problem. His 

own sense that the life for life problem was as difficult an ethical is -

sue as could exist, his desire to read classical Jewish texts which ad-

dressed the problem, and his feeling that the life for life problem was 

at the core of d1e major ethical and historical debate cooceming the 

---



role of the Jewish councils during the Holocaust, all led this author 

to the conclusion that he wanted to focus his thesis on the life for 

life issue. 

\\bile Zirranels ' and Rosenbaum' s works were not particularly helpful 

7 

in discussing the ethical issues \.\hich emerge from the life for life 

problem, since they tend to be defensive about the ability of the hala­

chah to respond ethical ly to the moral crises faced by the Jews, this 

author would not have found his primary sources without their assistance. 

Their books discuss the five Holocaust teshuvot on life for life 

problems which are analyzed in this thesis. The author sought out other 

teshuvot on the sooject by leafing through the great majority of teshu­

vot collections winch center on she'elot and teshuvot from the Holoaust. 

Ultimately he was tnable to find any additional teshuvot concerned with 

the issue. 

Even if there exist me or two more teshuvot on the s ubject whid1 

did not corre to the author' s attention, one cannot help but be surprised 

by the s mall nUJTber of teshuvot which address such a major and complex 

issue faced by many Jews during the Holocaust . It is particularly sur­

prising in view of the fact that Zi..mn¥?l s' and Rosenbaum's works reveal 

that great nUJTbers of teshuvot exist on issues related to personal ob­

servance of mitzvot and marital responsibilities. Indeed, the variety 

and nl.ITlher of Holocaust teshuvot are inq>ortant tes t i.rnony to the detennin­

ation of many Jews to uphold their dignity and perpetuate Judaism in the 

face of Nazi attempts to destroy not only the lives of Jews, but the 

spirit of Jews . 

So why are there so few teshuvot on our subject ? This author has 

.......... 
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considered several possibilities: (1) the respondents did not view the 

life for life issue as important as other issues which concerned the 

daily observance of the Jew; (2) the respondents were generally afraid 

to address the issue because they knew the halachah alooe could not pro­

vide answers to such complex ethical questions; (3) the nature of life 

for life situations does not generall y lend itself to the she 'elot and 

teshuvot process. Either a life for life situation requires an immedi­

ate reaction, in which case there is no tine to seek a teshuvah (and 

generally little desire after the fact ) , or it invol ves a decisioo of 

the leaders of the coom.mi ty who do not generally seek a teshuvah be­

cause they perceive it to be a 11110 choice" situation. 

Whatever the explanation , we do have five teshuvot which expose us 

to the full range of life for life situations faced by Jews during the 

1-blocaus t - surrender of life , direct killing of life , redenption of 

life, and the saving of life. They are quite sufficient to expose us 

to the classical Jewish texts on which the discussicms are based, to en­

able the author to study a variety of complete t eshuvot , and to raise 

the ethical issues which must be addressed aloog with the halachic 

issues. 



OiAPTER II 

TI-IE MAJOR LEGAL SOURCF..5 

It is necessary to understand the Jewish legal background to the is­

sue of life saved at the expense of other life before proceeding direct­

ly with an analysis of the specific Holocaust responsa on the st.Eject . 

It is both fortunate and unforttnate that Jewish law has confronted in 

considerable detail agonizing life for life situations similar to those 

thrust upon the Jews during the Holocaust . It is fortunat e because the 

authors of these Holocaust responsa had clear legal precedents upon 

which to base their decisions - even in the m:>st extreme situation. It 

is unfortunate because the development of such legal precedents indicates 

that throughout its history, the Jewish people has repeatedly been at the 

rrercy of tyrannical p<Mers. 

The energence of these precedents, however, is due to more than the 

tyranny of foreign powers. It is also the result of two basic values in­

herent in the Jewish tradition: (1) that life is a good; 1 and (2) that 

all Jews have a responsibility to each other. 2 This caronitrnent to life 

rreans that, as a rule, life is to be protected and preserved.3 This 

colTITlitment to the sense of Israel as a corporate entity rreans that, as 

a rule, individual Jews and the entire Je\d5h coimnmity are obligated to 

protect the rights and life of nenbers of the conmuni ty. Those si tua­

tions in which life could only be preserved at the expense of other life 

undernrined both conmi trnents . Regardless of the decision made in each 

s ituation, life would s till be sacrificed and the ability of all Jews to 
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be responsible for one another would be ser iousl y questioned. Each life 

for life situatirn, then, dramatically challenged the Jewish value sys­

tem. Accordingly , it was critical that each situatiCll be cmfronted in 

the law. 

This chapter will discuss those major J ewish sources which have at­

tempted to resolve the difficulties in life for life situations: (1) a 

discussion in the Tosefta, Palestinian Talmud and Genesis Rabbah crncem­

ing the surrender of life to non-Jews ; (2) a discussiC11 in the Babylon­

i an Talmud concerning the direct taking of another ' s life; and (3) a dis­

cussion in the Babylmian Talmud concerning the l oss of life due to a 

situatiC11 of necessity . 

Thes e s ources have bet:JJ chosen for several reasons . Firstly, they 

represent the major l egal sources cited and discussed in the Holocaust 

responsa considered in this paper. Ead1 of these sources is prominent 

in at least two of the responsa. Secondly, these sources are considered 

classic texts; i.e . , they have been at the center of many Jewish l egal 

and ethical discussions. Th.is partially explains their proolinence in the 

responsa. Thirdly, each situation t o be discussed here represent s one of 

the major issues which needs to be resolved. Thus, through analvsis of 

these sources , the iss ues of indirect killing (or collaborati rn) , direct 

killing and inactirn will be discussed. Finally , each si tuation also 

corresponds closely to a standard line of defense. 4 The surrender of 

life to nm-Jews could be discussed to a large extent in tenns of self­

defense. The direct taking of another's life could be discussed in tenns 

of duress . The loss of life through inacticn could be discussed in terms 

of necessity . The discussion of these sources , then, should provide the 

best possible background wi th which to understand the responsa. 
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I • SURRENDER OF LI FE 

Perhaps the single 100st important Jewish sources for the pull'ose of 

mis paper are those which disa.lSs the question of surrend~ring Jews to 

nc:n -Jews to be killed by them. The reason they are of such great signi­

ficance is that one of the great moral issues of the Hol ocaust is whe­

ther or not the Jewish councils should have complied with Nazi orders 

to s urrender Jews to them for certain death, in attempt s to save the re­

mainder of the coillTlUnity. These sources deal with the identical problem 

faced by the Jewish cxnmcils . While mly me of the responsa discussed 

in this paper deals directly with the question of s urrender, it is kn<Mn 

that discussions were held in many of the Jewish ghettoes of Nazi occu­

pied Europe regariling whether or not Jewish law pennitted the surrender 

of Jews. S 

The Basic Teaching 

The basic law regarding surrender is contained in a baraita. 6 

1)n 1"mK1 Dl 1l in; 1Yl~ ,,,~ , , ~~jf) ,,n0 D1K l)~ n 1Yl 0 ')n 
,;,~K o~;,~ nM Dlliln l)K , ,n '"° DKl inlK llin)1 D:lD inK 1); 
1~ y~w 11l~ inK in; lJn,, ;Kiw,n nn K "8J 1ioo, K; 1' linJ ,;,~ 

. ilin,, ;Kl in1K 1ion, ,,~~ 

The first half of the teaching describes a situation in which non-Jews 

demand of a group of Jews that someone be handed over to them to be 

killed or else the entire group will be killed. The non -Jews evidently 

have nobody specific in nri.nd, although it is possible that they seek 

someone specific but are not positive about the person ' s identity. 7 In 

such a case, the law is that even if all the Jews will be killed, nobody 

is to be surrendered. The second half of the teaching describes a si tu­

ation in whidt somebody specific is demanded by the non-Jews. M 
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exaJTPle is given of the case of '.,:>:l 1.:l )l:ll!I. 8 In such a sit uation, the 

law states ''l~ l:> U.,iP ~K \ lil; Un'>." David Daube,9 an outstancling jur-

ist and biblical scholar, suggests, in his detailed study of the Tallll.ld-

ic texts on surrender, that the word u n, can be translated in numerous 

ways . It might rrean that they must hand over the specified person, 

should hand over the specified person or may hand over the specified 

person. The possibilities range from surrender of the man being sone-

thing which the law tolerates to something which the law demands . At 

any rate, the second half of the t eaching supports a policy of acconmo­

datim . 

Daube argues that the first half of the teaching once s tood oo its 

own, without qualification. He believes the second half was int roduced 

during the Hadrianic persecution. naube bases part of his theory on the 

absolute phrase which closes the first half, tlnN l"!>J )ti~ l ion., ~Nl" 

?t<.,l!l'>D." For Daube, such a phrase is an indication of the conclusioo of 

a teaching. He finds s~ort in the fact that it i s clear that this ba­

raita originally folla1o1ed a mishnah regarding the s urrender of wanen to 

non-Jews for defilement. 10 The mishnah states , 

, .,il lK~ DKl ilKllUJl D:lll nnK lJ~ lJn D'> '> l~ Dil~ l"iDMl?I D')\'1J l:> l 
nnN W!>J Dtl~ ,.,OD, 'Kl ,~,:> nK lKlJU, D:>~ l:> nK D'>KDOb lJK 

• ~l'<.,\l1,,D 

In other words, the mishnah ends with a phrase which i s identical to 

that wh id1 culminates the first half of our teaching. It is logical to 

assume, then, that our teiching would also have ended with such a finn 

staterrent . Daube suggests that the first half of the t eaching may have 

been developed at the end of t11e first or beginning of the secood centu-

lY c.e. , a time of continuous conflict between Jews and non-Jews in 

Pal estine . 

.......... 
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The second half, according to Daube, originated after the Bar Kochba 

revolt, during the Hadrianic persecutions. He maintains that it is like­

ly that, during that tirre period, the rationale behind the teachin6 

changed. Originally, the teaching was referring to a gang of non -Jews 

which lynched a group of Jews and demanded that sorreone be s urrendered 

to them. It was to be expected that a gang of non-Jews chancing upon a 

group of Jews would have nobody specific in mind. On the other hand, the 

request for a s pecific individual which is recorded in the second half 

suggests a llllch 100re official encrnmter between Jews and non-Jews. For 

Daube, it is likely that it was official govemrrent authorities who 

woul<l have demanded a specific individual. Such an unders tanding of the 

teaching c larifies three issues for Dawe: (1) the variant readings in 

the texts; (2) the intent of the inclusion of the Sheba incident; and (3) 

the fact that specification makes such a difference in tenns of coJ1l)liance . 

Dawe attributes the variant readings in the texts of this teaching 

to att.e~ts in the Hadrianic period to have the first part of the barai ta 

correspond to the 13" ' s new setting - that of demands by official govem­

rrent authorities. Thus, whereas the original text must have read nlY' o" 

D' ll 1n~ 1)1l~ 1"'11l p:>~ilD 1'1l" cit< 'l:l 11," lat.er editing could e·:-

plain the text which reads, "D'll c;i~ 1"'11J1«7 ni t< '.l.l ~VJ ny, 0
12 . 11 In the 

latter case , there is no rrention of Jews being on the road and no mentim 

of an attack. For Daube, this is a po'7erfuJ argunent that the text was 

no" concerned with official non-Jewish authorities. 

According to Daube, the Sheba incident is included to bolster the 

argument for acconmJda.tion. Specifically, one Sheba, sm of Bichri, re ­

belled against David' s kingdom. Sheba fled to Abel of Beth-maacah and 

was pursued by David's so ldiers (led by Joab). Joab threatened to destroy 



the ci ty and in the process encountered a woman who cried out again.c;t 

the i nminent &:. truction. Joab answered her. 

,,,~ ,;D~ ,,, K0l lD0 ,,~~ ,~ Y~0 C,"'l!)K inn 0'K ,~ ,~,n ,~ K; 
i;0in 1\?mi nln ~,, ;K n0Kn 10Kn1 ,, yn ;yo n~;K, 11J; inN lln 
YJ0 0Ki nK 1ni~,, nnn~n~ oyn ;~ ;K ;wKn Kl~l ~ i'll'llnn iy~ ,,;N 

,,;n1K; 0,K ,,yn ;yn lY~'' ,~0~ ypn,, JKl' ;K ,~;0'l ,,~J ,J 
: i;nn ;K C';0,,,; J0 ~Kl'l 

14 

1his biblical incident provides an exarrple of a Jewish cormrunity whose 

s urvival is threatened by the presence of a particular individual. Fur­

thennore, the individual has been specified. The comni.mity can avoid 

destruction by surrender of the individual and opts for such a course of 

acticn. 13 Thus, the second half of the teaching is able to invoke a 

biblical precedent for surrender of a specified individual. But Daube 

sees TIDre in the ex.anple . FG ... him it is s ignificant that the demand is 

made by officials of the govenuoont and not by a gang . In additim, the 

threat in the case of ncn-conpliance is directed tc:ward a Jewish colTIJJll.D1-

ity and not simply a group of Jews. Again, both these factors indicate 

that the secmd half of the teaching, which contains the Sheba incident 

and the policy of accorrmodatiai, was fonrulated during the lladrianic per­

secution - a tine when the Jewish cormruni ty was concerned about official 

govenurent demands and threats against entire cormrunitics . 

Daube also interprets the critical importance of specification in 

tenns of the changing setting of the teaching. For him, specification 

was irrelevant to the teaching when a gang of nan-Jews lynched a group 

of Jews. The gang '-Ould have no idea of the specific identity of any of 

the nerrbers. HO\-:ever, as previously stated, it would be roost appropri­

ate for official authorities to demand a specific individual . Further­

roore, understanding the text according to Daube 's reading makes it pos­

sible to understand why specificatim makes the difference between non-

-



15 

001\>l iance and corrq:>liance to the demand. In a case where a person was 

specified, the Jews were dealing with official authorities. That meant 

several things: (1) the authorities were 100re likely to be justified in 

thefr demand for a specific person than was the non-Jewish gang in its 

demand for anybody; (2) the authorities were more likely to carry out 

their threat in the case of non-conpliance than a gang was; and (3) if 

the threat were carried out, the result would be the extinction of a com-

11tJ11ity, rather than the s l aughter of one group of Jews . 14 In view of 

such a real.i ty, Dawe finds it very l.Dlders tandab l e that coll'{>liance was 

mandated in a case of specificatioo. And he ultimately believes that 

the words, .. ,;,::> u i il, ;~, 1il; u n'>" should be l.Dlderstood as a duty dur­

ing the tine of the Hadrianic persecution s i."!ce the al tem ati ve could 

have been extinction. For Daube, the goal of the rabbis during that time 

must have been to s ave a rennant of Jewry. This explains why, for them, 

the cormn.ni ty took precedence over the individual. 

If Daube's theory is correct, and it is difficult to dispute, it 

adds even greater significance in the application of these sources to 

situations during the Holocaust. For what Daube suggests is that there 

is contained within this teaching a precedent of opting for collabora­

tion with authorities in a time of extraordinary persecution . Indeed, 

according to the law , such canpliance may be an actual obligation during 

such a tine in order to preserve a rennant of Jewry. 

Independent of his t.11eory , the issue of specification is also of 

crucial inportance in terms of the Holocaust . It is not clear from the 

teaching what constitutes specification. The actual naming of a person 

is the likely inteypretatioo, for that would be ccnsi s tent with the Sheba 

exaJll>le. li<Mever, it is ccnceivable that the noo-Jews might have de-

--
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manded a specific kind of persoo - based on age, sex, work, heal th, so-

cial status, etc., without stating a name. The law does not answer whe-

ther this would serve as adequate specification. hhether or not the 

tenn nm ., can be interpreted flexibly has major implications for the 

Holocaust, for Nazi demands that individuals be surrendered to them al-

most always specified the kind of person and not the narres of persons 

sought . 

Controversy Between Judah ben Ilai and SiJreon ben Johai 

The Tosefta and Genesis Rabbah texts retain a cootroversy imrrediate­

l y foll<Ming the basic teaching. 

;::iK vi n.:m ini O')~.:l)'l Kln0 1DT J .,DK D',J1 'IDJ niin, ., , DK 
,,l,n) ini l in) Kini ;.,Kin D')~Jll ini C' )~!l!l Kli'WI inTJ 

;,:, ;K n0Kn K::i.ni ,'DlK Kin i,:,i .,;,,:, ilin, ;Ki in; iniJn' 
in1Jn , ,,l,n) onKi l,nJ Kin ''Kln in; nioK ,'lll nno:JtU o~n 

, ,,nn ;,:, ,on; n,DK 1.J 1 1K 1i)7D0 ,, . o~;l.J ll,nn ; Ki on; 
.nn'D :l"'" ,,, n.,::i ni,:,;nJ 

The initial problem with the text. is that it does not appear to fol-

l~.,r logically what precedes it. Specifically, Judah states , D'' "l::ii 'DJ" 

yin::in ini O'l~.:m l'(,;10 )DfJ D',1DK" and it is clear that the first exam-

ple , when he is inside and they are outside, refers to a situation in 

whid1 the want ed man should not be surrendered. Yet the words, "'DJ 

IJ'"llDK D'"lJ1," ( that he should not be surrendered) foll™ inmediately af-

ter the statement, "1;1,:, u ,n, ;I'(, in; un, ." While it is possible that 

Judah was reacting to a segnent of the text which no longer exists, 

Daube resolves the difficul ty in tenns of his theory that the first 

half of the initial teaching once stood by itself. Specifically , he 

suggests that Judah's s tatement originally follo,.,red directly from the 

first half of the teach ing , at a time when the teaching still stood by 

itself. This raises a new probl em. The first half of the teaching re-

-
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fers to a ncn-specific demand, whereas it is clear that Judah was refer­

ring to a specific demand from his use of the word t<) 11 . Dal.be re.solves 

this problem by suggesting that follCMing the Bar Kochba revolt, perhaps 

prior to the inclusion of the second half of the teaching, the first 

half of the teaching was read in a new context - and was nCM interpreted 

as referring to demands by official authorities for a specific political 

lDldesirable. 15 If this possibility is accepted, then Judah's words make 

sense as they appear. 

A more difficult problem is Judah ' s use of the words ~n il and 1n. 

\\11ile i t seems clear that tOil refers to the specified individual , there 

is disagreerent about whether lii refers to the noo-Jews who demand the 

individual or to the Jcwj sh COfll11U1li ty from which the individual is de­

manded. l6 Furthennore, the tel115 D' l!l.:l and V'n.:i are not explained. It 

is possible that they are intended literally as inside and outside . If 

so, it would seem likely that in refers to the authorities. Judah would 

be arguing that when the wanted man was inside the city and the authori -

ties were outside the city, he should not be surrendered. For as long 

as the authorities have not penetrated the city, there is a possibility 

that both tJ1e man and the corrmunity can be saved. However, when the 

wanted man and the authorities are both inside, Judah argues that the 

man should be surrendered. His reason i s that whether he is surrendered 

or not, the wanted man will be killed. If the conmunity surrenders him, 

at least it will be preserved. 

It is also possible, as Dal.be suggests, that D'>l!l.:l reans to be en­

circled by the authorities or at their irercy, while Yln.:i means to have 

the possibility of escape. This makes sense if 1011 refers to the wanted 

individual and 111 refers not to the authorities, but to the Jewish com-
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munity. Judah would be arguing that when the wanted man was at the ene­

my's rrercy, but the Jewish conmt.D'lity was not , the man should not be sur­

rendered. Presunably, the COlmlLD'lity could escape the threat and, there­

fore, should not comply. However. when both the individual and the com­

munity were at the rrercy of the authorities, the man should be surrend­

ered, since he was doored anyway and the conmLD'lity's only chance for es· 

cape from death was through surrender . 

In practical tenns, the two major possibilities are similar. How­

ever JiJdah 's teDl\S are mden.tood, tJ1e principle seems to be that if 

the threat to extenn.inate the corrrnwi ty can be carried out, and the 

wanted man is doomed whether or not he is surrendered, then the canmun­

i ty should surrender the man t~ save itself. 

It is clear fran what follows b )lil ~::> ~M i10Mil t<.:>nl , 'D l M ion Pl" 

' u' iltlll::>n.:l , " that Judah derived his reascning from the Sheba incident . 

This lends sorre support to Daube's interpretation of b,l!l.:l and Vrn.:l 

since in the Sheba incident the authorities did not enter the city , but 

the coonruni ty was at their mercy . 17 M::>re importantly, Judah has expand­

ed the relevance of the Sheba example. The woman's nn:>n was that she 

discerned that whether or not the comnuni ty complied with the demand 

for Sheba he was doomed. It, therefore, made no sense for the COl1111Ul1i­

ty to resist the demand and doom the entire cOT11TU11ity as well. Accord­

ing t o Da.ube, she knew that the threat was real. J udah, by explaining 

her ilt.l::>n accordingly, intended to suggest that non-compliance was man­

dated only in a case where the threat was not real. But if the threat 

was real, the conml.Ullty was obligated to s urrender the individual. In 

short, J udah reasoned that specificat ion was appropriate grol.llds for 

compliance when the threat was real and the wanted individual was doomed 

-
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regardless. Judah's advocacy of accolllrodation is viewed by Daube as be­

ing the result of the pressures of the liadrianic persecution, as well as 

perhaps Judah ' s admiration of Roire. 

Siireon's response to Judah, 1''1 n' J M.:>;nJ 11ltli1 ;.:> ,oil; i11tlt< 1=>" 

iln,n J" n," should be viewed as a dissenting opinion. The introduction 

to Simeon's staterrent, ''on; il"Vlt< p, ' ' referring to the woman of Abel, in­

dicates clearly that Simeon disagreed with Judah on the nature of the 

woman's i'Vl::>n. According to Sirnem, her i'Vl::>n was that she recognized 

that Sheba, by virtue of his rebellioo against David, was iln'n Jnn, and 

that she agreed to surrender his life because he was both specified and 

iln'tl J"n and not simply specified. If Judah was arguing that a speci­

fied person could be surrendered if the threat was real and his life was 

doorred anyway, as seems likely, then Simeon's response was intended to 

argue that surrender was warranted mly \\hen the wanted man was illPD :i,, n . 

l\hile it is difficult to translate iln,n J''n, 18 it seems to m?an deserv­

ing of the death penalty by virtue of having committed a capital crime . 

Si.meoo, in short, advocated a no coupromise policy. According to Oaube, 

this is consistent with Sirneoo 's attitude toward the non-Jewish authori -

ties . He lived as an outlaw, hl..D'lted by the Romans , and resentful of 

their tyranny. 

This controversy also has inq>ortant implications for life for life 

si tuations during the Holocaust. It is important to note that there was 

a great deal of dissent regarding the la1~ of surrender, as is seen in 

this controversy and will be seen again . Such controversies result in 

more flexible interpretations of the laws sin~e different respondents 

could justify their opinions on the basis of a wide range of opinions -

from no compromise to collaboration. Thus, those Jews who faced the 



problem of surrender during the Holocaust could justify fairly easily 

their approach to the problem. 
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Secondly, the swstance of the controversy has i.Jl1lortant implications. 

Judah's argument that a persoo could be surrendered if the threat was 

real, and his fate was doored anyway , is extrenely relevant to the situ-

ation during the Holocaust, in which it could be cmvincingly argued that 

the threat was extrerely real and anybody sought by the Nazis was virtu-

ally doored. Furthennore, Sirreoo ' s retort that a person JlllSt be M'>l'l :l'>'n 

in order to be surrendered is relevant. 19 ls it possible to say that the 

Jews of Nazi Europe were i'Ul'D :inn (interpreted as doorred to death rather 

than deserving of death or sentenced to death by a legitimate court), and 

thereby the surrender of Jews was pennissible even according to Simeon? 

Or should nn'>D :l''n be strictly interpreted and not applicable to the 

Jews of Nazi Europe mless they had been specifically sentenced to die? 

This was an issue which had to be resolved. 

Controversy Between Resh Lakish and Rabbi Johanan 

The Pales tinian Talnrud does not contain the controversy discussed 

above. In its place, irrrrediately following the original teaching, it re ­

tains a controversy between Resh Lakish and Rabbi Johanan. 

,).,, ,.,:>:> p Y:l":> ~,,D :inn toen'>0 f'On' "''?~ p 1lVD1?1 1"t< 
,'>i:>:s 1:i )1:>1?1:> nn'l'l :l,,n U'11'(0 !> 11)11< 1Dt< 1Jn,, 

What seemed i.Jl1llicit in the controversy discussed ahove now becotJEs ex­

plicit. Resh Lakish argues that a persm may only be s urrendered if he 

is iUPD :>,,n,2° Furthennore , he draws his reasoning from the Sheba incl-

dent. He states that Sheba was nn'D :i.,,n, His view is cl ear and forth-

right: specification. and nn'>b =>''n are required, the same two requirements 



as in the case of Sheba . 21 Johanan argues that he may be surrendered 

even though he is not "' .,:>::i 1 ::l )}:ll!I:> ruP I) ::i,, n." Either Johan an fe 1 t 
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that although Sheba was il11'n ::i, '"' it was not a requirement. for surren­

der (specification ;·::?.S enough) or else Sleba was not ruPn ::i, '" and, 

therefore, ruPn ::i·nn should not be a requirement. Either way, Resh La­

kish placed a great restriction on surrender and Johanan, his brother-in­

law, advocated a policy of acconvrodation. 

Daube, in an atterrpt to understand Resh Lakish ' s inflexible posi tim, 

suggests that his n.Ui..&g was rendered during the third centuzy, at a 

time when the systematic persecutim had ended. As a result, the Jews 

did not face the same pressure to compromise that they had encountered 

during the tire of Hadrian. The threat of extinctim of entire Jewish 

corranunities was, therefore, less real and more distant. Such a view is 

consistent with Daube's theory that flexibility tended to increase in 

proportion to the severity of the persecution faced by the Jews, as well 

as the opposite. \\hile Daube may be correct , one would like to think 

that the different opinions were fonnulated not only as a result of the 

pressures felt at that particular time, but also as a result of independ­

ent reasoning of the right course of action. 

Daube suggests that Resh Lakish was really advocating that a demand 

for surrender should be judged oo the basis of its nerits. Intimidation 

should not be the cri teria for compliance, but rather evidence that the 

wanted person was deserving of death . In essence , Resh Lakish was tak­

ing the original rationale for specification to an extreme. The ration­

ale was that a claim for a s pecific person was sufficient to warrant a 

person's surrender because the claim was not entirely arbitrary. Resh 

Lakish, Dal.be suggests , was demanding that the claim be completely just-
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ified. A person should be surrendered to death only if he was deserving 

of death. In short, Resh Lakish advocated surrender only in exceptional 

circunstances. 

The connection of this controversy to the Holocaust is similar to 

what was pointed out above . Here there is little arrbiguity. The oppos­

ing opinions are clear ly drawn. Again, if Dat.be is right, it is crucial 

to tD1derstand the dynamics behind the decisions - namely, the effect 

which external pressures had m the relative rigidity or flexibility of 

an opinion - so that we may see later on whether or not the same dynamics 

were at play during the Holocaust . 

Incident of Ulla bar Qosheb 

Following the controversy between Si.nem and Judah in Genesis Rabbah 

and the controversy between Resh Lakish and Johanan in the Palestinian 

Talmud. there appears a story about Rabbi Joshua ben Levi and a man 

named Ulla. 

))nM ; 11;:i,., ' :ll ,,;; ;,,; ,,tto i'"I)' MnD;D rt'.ro>:ln :ltlli' .,:J M;,y 
l,:J"lrul llM l; rt,; 1l:Jrt' lltiM n,; l'M lil; )"lllM Mnl,,D ll~i'Ml 

.,Dt li\,,M rtlrtl ,,; rt':Jil'l ;"tlO,,~, '":J'"I M,:ll p',o Nnl''Ul 
,,;y ,,ln'Ml 1'DlY ill.)~ DYl ' 'll\M M?l ,,;y ,,lnD ~,;, :Jlo; 
nll!1D H) ;•11< ,0,0).1 illl!7D >-(;) '"M il; ll 'lM ti).,lbD;l ;"tl; "IDM 

.o.,,, onri 22 

Ulla, about whom we know nothing, was wanted by the non-Jewish govern-

ment for an tnspecified reason. (In keeping with earlier dis01Ssion, it 

is likely that the nm-Jewish govenurent's demand for Ulla was not en­

tirely arbitrary. This b supported by the fact that the text makes no 

atterrpt to claim that Ulla was innocent of wrongdoing.) Ulla fled to 

the home of Rabbi Joshua ben Levi in Lydda. It seell'5 apparent that Ulla 

was not a resident of Lydda , but a stranger there. 23 The rabbi, in whose 

attic he stayed, was a l eading rabbi of Palestine during the first half 

of the third century , according to Daube. He was weal thy and enjoyed 
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good relations with Rome. According to the Palestinian Talnud textt re­

presentatives of the government crune t o Lydda and surromded i t . They 

demanded that Ulla be surrendered to them (for death) or else they would 

destroy the city. The Genesis Rabbah text sinply records the next step . 

The Palestinian Talnud does not detail the discussion between the rabbi 

and Ulla, only the outcome . Ulla allowed hiJTlself to be given up. The 

story then relates that Elijah , who used to reveal himself regular ly to 

Rabbi Joshua hen Levi (a measure of great status), s t opped revealing him­

self. As a result , Joshua ben Levi fasted. 24 Elijah again revealed him­

self to Joshua hen Levi. Joshua hen Levi asked Elijah why the prophet 

had stayed away. Elijah ~csponded, "n.,C> ll'l~ ' JM .,.:in ' :ll" ("Am I then the 

companion of inforners?"), accor ding to the Genesis Rabbah text, and 

"nhl ' lt< nl ., l C>ll~ l " ("9lould I reveal myself to infonrers?") , according 

to the Palestinian Talmud text. The key word in both texts is n ' ., ' C>l'l, 

indicating that Elijah viewed the rabbi as an informer , a betrayer. 

Joshua ben Levi responded by asking , "?' n, 1!7)1 ill l!7l'l ~ l ("Have I not done 

a mishnah?") Genesis Rabbah cites the mishnah which Joshua ben Levi 

felt he had observed, "'Di D., >< 'l:l ~")P o." TI1is i s our original teach­

ing. Elijah then retorted, ' '?0' 1'C>nn nl 1!71'l l n ." ("Is this a mishnah of 

the chasidim?") The Palestinian Talnud ends the story there. However, 

Genesis Rabbah expands Elijah's retort, ,,., ~.)) 1<1.:iym Kll~tl "1t-til~ '> )).:l'>l'l" 

" ("It was needful for this thing to be done by 

others and not by yourself . ") 

The story is obvicusly included because of its relevance to the dis­

cussion on surrender. At first glance , in view of the fact that Elijah 

absented himself from Joshua ben Levi ' s presence because of the latte r 's 
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surrender of Ulla, it appears that the story is an argurent against ac­

corranodation. But in some ways the opposition to Ulla's surrender is re­

strained. Firstly, although Elijah rrnrrentarily stopped his revelations 

because of Joshua ben Levi's action, he continued them shortly thereaf­

ter, and Joshua ben Levi's stature was apparently unaffected. Had the 

story been intended as an extrere position against surrender , it is 

hardly likely that Elijah would have resUired his visits to Joshua ben 

Levi. Secondly, although the Palestinian Talnud does not explain the 

exact nature of Joshua ben Levi 1 s wrcngful deed, Genesis Rabbah does . 

It states that the surrender of Ulla should have been done by other peo­

P le and not by Joshua ben Levi. Thus, according to this version, there 

was nothing wrong with the surrendet" per se, rather with the way in 

which it was done. Daube suggests that the addition to the Genesis 

Rabbah text may be the result of a desire t o retrieve a policy of accom­

modation with respect to surrender. 25 He argues that the author of the 

Genesis Rabbah version wanted to reverse the extreme position against 

surrender advanced by Elijah and to reins tate the teaching upon which 

Joshua ben Levi had acted. His tactic for doing so was to add a fresh 

point to Elijah's rebuke - a point which suggested that surrender itself 

was appropriate. However, the proper procedure was not followed. 

Despite the Genesis Rabbah addi tioo, which sui. ted its own purposes, 

it is not clear exactly what Joshua ben Levi did wrong . He did indeed 

follow a mishnah, but he ~as rebuked for having done so an the basis that 

what he followed was not a 0'1'0flil n.:iem . The meaning of this puzzling 

tenn is not clear. The text seems to indicate that Joshua ben Levi was 

expected to observe a o,1,om1 n.:i em, and that the rnishnah he did observe 

did not fall into this category . Daube suggests that 0,1,onil n.:iem could 
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refer, in a general way, to a teaching for pious, saintly people or, in 

a technical sense, to a teaching of the Essenes. 26 While most people 

support the fonrer view, it is still not clear what the status of the 

n.,,., onn nlw is. It could be, as Dawe suggests , evidence of a dooole 

standard - the law which the average Jew was capable of observing, and 

the law (D.,i'>On:i nnm) which the pious were capable of observing and, 

therefore, e:xpec..t.t:i to observe. The tenn appears to be related to the 

concepts of lifnim mishurat ha-din and middat chasidut. These two rab­

binic concepts endorse or mandate actions which go beyond the normal re­

quirenent of the law. There is substantial debate as to whether these 

concepts indicate that more than the letter of the law is expected from 

each Jew; that more than the letter of the law is demanded of each pious 

Jew (the law perhaps being the minimum requirenent); that ethics is 

built into the law in the fonn of tellllS such as o'>i.,oni'I m"o, etc. 27 

From our text, it is at least clear that sonething rore was expected of 

Joshua ben Levi than the observance of the mishnah. 

Many attempts have been made to suggest Joshua hen Levi's specific 

error. A popular view was that Joshua hen Levi should not have taken 

refuge behind legal accolTITIOdat:ions. 28 Another view was that Joshua hen 

Levi erred by not opening the city's gates and l etting the authorities 

seize tn1a themselves, thus making his <Ml1 role more passive. 29 One 

view suggests that tnla was not Mil :l'.,"• according to Jewish law. He 

erred by surrendering him when the law, according to Resh Lakish, pro­

hibited such an action. 30 Still another view suggests that Joshua hen 

Levi surrendered Ulla too quickly . He should have waited to see if the 

authorities were serious about their threat to destroy the city. 31 Fin­

ally, a view is presented which suggested that Joshua ben Levi erred by 
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not praying for divine assistance in the matter. 32 

As we have seen, Cienesis Rabbah came up with a novel approach to 

suggest Joshua ben Levi's error. A 100re novel app1-oach can be fu1.11d in 

a respcnsum by Mar Rav Shalom Gam. 33 In the course of his respcns um he 

cites the story of Ulla. The mique conclusion found there states: 

p -,o, 1J0 o ,,, on n.:iem H l '"M .,n,0.v roem M?il l .V'1li1, ,., ?"M 
ln l1!l? ,, jl) jl '"M . nl'1.V? ,, jl ) jl i1l'J '"M . D, l l ,, ,:> DiP "l, :in 
~?tel lM, !l l 1? i1 ,,, Y'1li1, '~ )IDW'1 ,,,, .~.l , 1b:l'1 ,,;o?oll ? :i:i 

.:iil t "ll'1 34 

The validity of this tradition has, however, been discomted. 

The s tory of Ulla gives further indication of the extent to which 

dissent existed on the subject of s urrender. In a sense , the s tory 

dramatizes the horrible ordeal faced by Jews dur ing the Holocaust who 

had to make the agonizing decisions. J ust as Joshua ben Levi suffered 

the loss of Elijah ' ~ corrpanionship (though he made his decision in or­

der to save the conmmity), so too did the Jews of the Holocaust who 

made similar decisicns out of the purest of rootives find it to be the 

lcnelies t of tasks. The story of Ulla i s lDli quely rel evant to the Holo-

caust because it reveals the fact that, whether the decision was made 

to surrender or not to surrende r, great suffering would result and a 

great price had to be paid. 

Mai.rrmides' Teaching 

Now that we have looked at the major t exts contained within the le -

gal discussion of the material , it is important to l ook at Maimmides' 

classic res taten-ent of the law . For during the Holocaust, discussion 

whid1 took place in 6}1ettoes regarding the Jewish legal view on surren­

der centered around Maimonides' ruling and becarre knCMn as the Maimmides 

debate . Maimoni des' teaching35 stat es: 

OKl iUl lK NDO.l l 1ill'l nnK l.l? l .ln Ol:J.:>l , 'i:ll Y on? l"lOM0 Q) W.l 



.?K"ll!l'b nnK l!lnl on; l"'\O!Jl ;Ml ,;l:> lMDU' ,:>,'I:> nM l<nUl lK; 
lM; OKl lll"lnJl D::>b inM ll; lln O ' ~l:> '1llY on; l"'\DK DK 1=>l 
ctn . ;M"ll!l'b nnK r.>l on? iion, ;Ml 0;1:> U"ln' .o:>;'I:> l'l"'\n:i 

n,n DK .0:>;1:> nK ll"lnl 'IM 'l 'l ;n il; i:in 'l "lbM'I on? 1n11n, 
i:> on? piin ,,t<, .on; 'ISnt< 'll,.., '"l:>l 1.l y:w:> nn,n .l,, 'll"ID 
l!lnl on; iion, ;Kl 1~i:> uin., nn.,n .J.,.,n 'll'M DM'I . n;nn:>; 

• ; K"'\l!l'l'l nnK 
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Mainx>nides has accooplished sonething remarkable in th.is restatenent. He 

has rel.D'lited the original pair of the mishnah regarding the defilement of 

wonen and the mishnah regarding the surrender of men for death . Then he 

qootes the or iginal teaching found in the Tosefta , Palestinian Talnud and 

Genesis Rabbah . Next, he incorporates into his ruling the opinion of 

Resh Lakish that both specificaticn and ;unn .l' ' " are required for sur -

render. In the process, '1e adds the phrase, " ., 

which apparently neans "We do not instruct them thusly from the outset . " 

Maimonides ' restatement of the law i s vezy clear and l.D'lanbiguous. 

Yet there are two problems . Firstly , Maim:mides , by ruling that a person 

must be rul'>n l"n, has sided with Resh Lakish over Johanan. Nearly all 

the commentaries express surprise over this fact, since disputes between 

the two are usually decided in favor of Johanan. As a result, rmny of 

the comnentaries attempted to argue that Mai100nides actually sided with 

Johanan. The view of the comnentaries notwithstanding, there seems no 

reason to suppose that. Maimooides intended anything other than what the 

text c learly states. Resolution of the second problem, the phrase 

"il;ni':>? p on; .,,,,D pt<" supports the notion that Maim::mides intended 

very definitely to make surrender possible mly in extraordinary circum­

stances, and did not tavor a flexible view. 

The phrase " il;nn:>; p Oil; pim PK" appears to be a reservation to 

the surrender of sonebody who is iln"n l "l'i . The most likely interpret a-
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tion is that, although one who is illl'rl :i,,n may be surrendered, the com­

lTUlity is not instructed that this is the law at the outset. This author 

mderstands Ma.ilronides' intent to be that CJle should not surrender s uch a 

person. However, after the fact - i.e., if the surrender occurred and 

met the requireirents - the law pennits the act . This tmderstancling would 

approximate a defense of excuse as opposed to j ustificatiCJl . The act of 

surrender is wrong, but llldeT extrene ciro.unstances it is excused. Tiris 

lllderstanding would also suggest that Mailronides was afraid of too much 

flexibility , even within his limitations. If a COllltUllli ty knew in advance 

that it could strrrender an individual, it might be tempted to surrender 

the person at the eariiest opportlllity. If, however, the camn..nity were 

not instructed in the law ~rom the outset - i.e., it was not able to fall 

back an a convenient law at first - there would be a much greater likeli­

hood that the co111Tl.1ni. ty would first exhaust all possible ways to save 

both the comnuni ty and the wanted individual - through negotiations, 

bribes and any other strategy. That is what Maimonides probably intended 

with this phrase. 36 If such a reacting is correct , then Maim:mides adopt­

ed a very rigid position t~ard surrender, and it was onl y logical that 

he should side with Resh Lakish. 

~bst scholars , according to Schochet, helieve that when Ma.iJOOnides 

;;tated, ";,~nn:>~ p tlil~ p·nt> ,,t<," he had in mind the Ulla incident and 

specifically Elijah ' s rebuke . tn the story it appears that it was per­

missible to surrender Ulla. Yet Elijah still challenged the surrender . 

It is possible that Maim:mides interpreted the challenge to nean that, 

although surrender was pennissible, it would still have been better had 

it not been done. ";,)nn:>~ p tli1~ p-,m Pt<" is, so to speak, very like­

ly Maitronides' way of saying, ' \:P1,on;, nnm Hl." More is expected of 
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the Jew (or the pious Jew) than the letter of the law . 

Again, if this t.D1derstand.ing is correct, it would seem to favor the 

translation of ''Oil? lnlt< lJn'I" as "they may surrender him to them" rather 

than "they must surrender him to them." 

Maiioonides' ruling's significance for the Holocaust has already been 

stated generally. His ruling was the major cne under discussion . His 

adoption of Resh Lakish 's ruling created major problems for those Jews 

who, under the extreme conditions of the Holocaust, would have preferred 

a more flexible law as the classic legal s tatement en surrender. 

Tuo Additional Legends 

It is in1>ortant to menticn two additional stories which are follld 

in the Genesis Rabbah text and which complete the material on s urrender 

presented in the three rabbinic collections discussed here. These two 

legends add convincing support to the idea that Genesis Rabbah was a 

strong advocate of accolll1l0dation. 

In the first legend, which irmediately precedes the original teach­

ing, the wise woman of Abel (who is identified here as Serah, the daugh­

ter of Asher) agrees to surrender Sheba's life upon hearing that he had 

rebelled against the kingdom of David. The text then stat es : 

1'7l' 11n>< n,; 11n? niot< .nnojn::i oyn )j ?t< nw><n ><::inl ,,o 
1'in>< 1ln::i no~ t<nl::>?o t<"T'n 11n:i nn? nolt< ><i,n ,,,, ><'''D 

n::iino?o 1',:lll ~?>< :iu ><?1 . • 1'i:i1l ~?t< 11n? nin>< ')J:l 1no1 n? 
11n? ili l3t< ,n,; n'><1 no 01~? :in,; in1 in?::> n? l iot< .11j nJ,10 
niinl N0''DO t<?Tt<1 ilOj n0nJ t<i::iy . in::i'Y ?':1~ M ''n ~lK t<D?i 
,,jj 1:1 )J~V1 1.l Dl 'KJO::>K Klill in? ni0v? nt<tl? PKO V1on? ~?t<o 

.lWKi n>< l ni::>'l 1'D 
Her no::in was the strategy she devised by which to convince the fellow 

merrbers of the conmuni ty to surrender Sheba's 1i fe. She told them at 

first that Joab demanded one thousand men, and s uggested that the loss 

of so many was still better than the destruction of the entire city. 
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The people responded by suggesting that each family surrender one or 

more of its members according to its size . She then suggested that she 

might be able to get Joab to settle for less, and she pretended to go 

and discuss it with him. She then returned and infonned the community 

that only five hundred were demanded, then me htmdred, then ten and ul -

timately one. The ooe was Sheba, a s tranger, whose life was then 

surrendered. 

In addition to giving a new interpretation to the wanan' s i'Ul:>n, it 

i s clear that the text is in sympathy with her s trategy and with the ul­

timate surrender. It seems that her intention in stating the false de­

mand for one thousand and then pretending to bargain Joab d~ was to 

make the ultimate surrender of one person seem more palatable. If the 

conmmity was willing to surrender ooe thousand, as indeed it was, then 

the ultimate surrender of just one person seerred to be a net saving of 

nine htndred and ninety-nine lives . Genesis Rabbah makes the surrender 

of just one person seem perfectly acceptable in view of the alternatives 

spelled out. It thus appears that Genesis Rabbah canes close to offer­

ing an arithrretical justification - ooe life can be stDTendered to save 

htndreds. (Such an arguirent was never accepted in the mainstream of 

Jewish law.)37 Indeed, the text inplies that surrender of ooe person 

,,·ould have been fitting even if the person were guilty of no misdeed. 

Again, the reasoning seems to be that such a surrender was actually a 

means to save life. There can be no question that this legend supports 

a view toward extrerre flexibility. 

During the Holocaust, many Jewish conmunities faced demands to s ur­

render thousands of lives. If the leaders were able to convince the 

Nazis to demand hl.D'ldreds or tens of lives, or even one life, instead, 
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was the ultimate surrender of less lives an acceptable course of actioo? 

Certainly many Jewish leaders argued that their actions were to be 

viewed as saving life, just as the people of Abel surely coovinced them­

selves that the surrender of one, when it could have been ooe thousand, 

was an act of saving life and therefore justified. 

The other legend in Genesis Rabbah , which follo.¥s the Ulla incident, 

is about the surrender of Jehoi a.kim. 38 The legend explains that, when 

Jehoiakim rebelled against Nebuchadnezzar, the latter marched on Jerusa­

lem. The Great Sanhedrin asked Nebuchadnezzar if the tire had core for 

the destruction of the terrple. He replied, "No." He simpl y demanded 

the surrender of Jehoiakim, ~o had rebelled against him, and he would 

depart . \\hen the Sanhedrin explained this tc Jehoiakim, he responded by 

saying: 

(l~ o,,~,) ~,n::> )::> M? "~J 'l~D "~J o,n,, . ~'0'Y ,~, in? io~ 
·''ll1M ?M i~y ,, lon N; 

Jehoiakim had raised two objections to his surrender. The first , i:n " 

"~J , J~D ml o.,n,, D'"1l', " is a phrase from the mislmah regarding eubry­

otomy to save the life of the nother. 39 The notion that one does not 

push away a life for a life neans that one life should not be destroyed 

in order to save another. The second objection, i~y ., , l on K; ~, n::> p K~" 

" (''You shall not deliver a slave to his master") is from 

J)euterooomy. 4-0 Neither attempt by Jehoiakim succeeded. The Sanhedrin 

cited the exanple of Sheba's surrender as justification for their s urren-

der of Jehoiakim. \\hen he persisted in his protest, he was overp<Mered 

and surrendered. 

Dawe points out that this legend has many parallels to the Sheba 

incident. Nebuchadnezzar i s parallel to David and Joab; the Sanhedrin 



to the wise woman; Jehoiakim, like Sleba, was guilt y of rebellicn; and 

Nebuchadnezzar ' s request, "give him and I will depart," is virtually 

identical to Joab's. 
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It is clear that in the legend there is no particular SYJ11>athy Jeho­

iakim. His objections are quickly dismissed and it is i.Irplied that the 

Sanhedrin acted properly. Again, this legend lends support t o an accom­

modating view. 

Daube correctly points out that there are major gaps in the rabbinic 

discussicn en surrender. Questions such as: What if more than one per-

son was really demanded by the authorities? What if the demand was to 

surrender a perscn not for death, but for slave labor or inl'risonment? 

\\1hat if the threat in the event of non-corrq>liance was not extinction of 

a conmuni ty, but sonething less? What if there was a remote possibility 

that physical resistance could s ucceed? What if the demand was not to­

tally specific? are not addressed by the rabbis. Since each of these 

questicns is applicable to situaticns during the Holocaust, it meant that 

rabbis during the Holocaust had a difficult task in trying to render de-

cisions in situations for which precedents did not really exist. 

Din Rodef 

This author believes that the rabbinic discussion on surrender is 

evidence of early expansion of din rodef. The standard definition of a 

rodef as one who pursues somebody in order to kill him or in order to 

corrmit a reprehensible act, and therefore should be killed if necessary 

to prevent the corrmission of the act , is found in the Babylmian Talmud:41 

il1YJ inKl 1)Til inKl 1~1n; ,,,Jn inK q,11n ,nK 1JJ1 lJn 
,,,,Yll nln'>1) ,J,,n imo i":i nrn,ll ,J,,n "'ln10 il01HWil 

'l\!l!>JJ ln l K 



The killing of a rodef is viewed essentially as self-defense, although 

Jewish law allc:MS, or requires, a th i rd party to kill a rodef. 
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Maimcnides, in his Mis hneh Torah, however, expanded the definitiOJ? of 

a rodef to include a foetus which threatens the life ':lf it!' mother and 

'mose head has not yet errerged. 42 

D'Djh 1i1n 1j'n; .q11,n wnJ ;y 01h; N;w n~yn N; n1~D 1t qN1 
~,l ool l'l .n'J'D) ,l1yn iinh; in10 ,;,; nw?o ~,nw nil1yn~ 

l'Jlll 1'N l~N, N'Ylnwtl OKl .nl,,n; "',hK qilij Klnw 'lnD ,,) 
.0;1y ;w lJlU 1nt1 WnJ 'lOD WOJ1'h11 l' KW ll 

Maimonides based this expansion of the rodef principle en a Babylcnian 

Talmud text which implies that a foetus whose head has not yet errerged 

may be destroyed. 43 

,,n,, 1'KW 'n; ll 1'Yl1J l'K 1WN, NYl NJ1n li; Nion l1 "'l'n'N 
.n? '011 N? N'Dwtl1 cnn 'JNW Nln q11i 'NDNl W9J lJOD 0nJ 

Thus , the rodef principle was expanded to include a situation in which 

the foetus did not intend hann, but its very presence made it a rodef. 

The third exaJTq>le is similar, although it does not apply to a foetus, 

but rather to a passenger aboard a boat who had brought an ass on board 

'"ith him. The ass was so heavy that it threatened to sink the ship and 

all the passengers. A person pushed the ass overboard and was judged 

not to be liable for res titution because the owner was a rodef. 44 

'Yl N1lDl l0JlN 1?,;oi 'D? Kilo; nion ?lOKl C'1?N1 N1ll Nlnn 
JlU1 NinJ? n,,,w, N1ll N1nn1 Nion? n,; n?o N1ll Nlnn NnN 'JlluN; 
Kl ~ ,,,ln 11DD) lDYY ''YD Nnl ''lN n,; 1DN nl1UO n)11 "'D?; RnN 

Nln q111 1'<1j?')ltl ,1,n ; 11K 

Again, the definition has been extended (or an inference parallel has 

been drawn) to the point of including a person whose nm-intentional ac-

tions threatened the life of a coll1TIUl'lity. 

\\hile 100s t scholars recognize the fact that the rodef principle was 
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extended in the middle ages to the moser (informer) and that by the seven­

teenth century to anybody who had angered the ncn-Jewish authorities and 

thereby threatened the contm.Jn.ity in which he resided , 45 few ac:kn<Mledge 

that the expansion of the rodef cmcept is actually Talmudic , and applic· 

ab le to the case of surrender. 46 

Chee i t is accepted that the Talmud expanded the rode£ concept to any­

one who endangered life , regardless of intent, it is obvious that the ro ­

def concept was a dyna1i1ic at work in the issue of surrender. A person 

who was specified or ;in,n :i,,h was pennitted to be surrendered precisely 

because he was viewed as a rodef, a threat to the comnllli ty . The person 

wa.." labelled a rode£ without the tenn itself being used. Such a label en­

abled the act of surrender !o be viewed as pennissible, indeed required , 

since the killing of a rodef was an act of self-defense. 

It has been explained47 that the concept of rodef was enployed in or­

der to resolve the difficult issue of the worth of one life against the 

other. By being labelled a rodef, an aggressor , me gave up his equal 

claim on life. Thus, in a life for life situation , the question of whose 

1i fe should be preserved could be answered if one of the parties could be 

identified as a rodef. Jewish law ext ended the concept from basic self-

defense situations to extrerrely COJll>lex situations such as those dis-

cussed here. It did so because the rode£ cmcept afforded the rabbis 

with a seemingly objective solution in an impossible situation. Thus , 

in the case of abortion, by labelling the foetus a rode£, the killing of 

the foetus was objectively justified. The srure process was true in the 

case of surrender. In circlUTIStances where the wanted person could be 

viewed as a rode f , there was an objective justification to sacrifice his 

life. It is not s urprising that the rabbis felt a need for a general 
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way to resolve s uch si tuations . 

II. KILL OR BE KILlED 

Raba ' s Ruling 

Our first discussion was concerned with the s urrender of a person in 

compliance with the threat of the non-Jewish authorities. Now we tum 

to a classic text which discusses the actual killing of a person in com­

pliance with such threats . The text reads as follows: 

,.,T .,, -,ni< •1<·111 .,.,,, ; 111< il.:ni n.,op; 1<n1<1 1<\ilil .,::> Klil 1<-,::io 
nnn .,l<D ;H>i>.,n 1<;1 , ,;"p., ; ?111< ,; 1<P?"i> 1<? .,1<, '.,J?!>? n.,?ui> 

,!>U i>lllO l<-,:ll Mlil11 l<l'l1 l<D?,1 ,!>U i>l'l l O 11.,1 Kll11 
48 

A man had been ordered uy the non-Jewish authority to kill another per-

soo or be killed. The text makes no mention of whether or not the in-

tended victim had dme anything to warrant his death. The man went to 

Raba to ask whether or not he should conply. Raba ' s response, that the 

man should be killed rather than kill another, was based oo the fact that 

the man could not JMke the judgirent of whose life was m:>re valuable. 

" ,!>u i>blO 1<.,::il · Kl ~n1: tw1 f<2l;,, l ou · poio ,,,, 1<n11 n., Tn' '"° " 
The situation is obviously not ooe of self-defense, since the intend-

ed victim, a third party, was not an aggressor tCMard the person ordered 

to do the killing. Thus the ooly justification for killing the innocent 

man would be if his life were less valuable than the man who would die if 

he did not foa™ the orders. It was the ooly othe r possible line of 

justification, then, to which Raba responded. His point is clear. There 

was no way of knowing whose life was more valuable. Therefore, there was 

no justification in killing the other man . Louis Jacobs adds that the 

crnrrrentaries point out that e\len if one of the nen is a great scholar and 
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a pious man and the other is not, the decision is still binding because 

it is inpossible tom™ which man is more significant in God's eyes .49 

While this situation is similar in sorre ways to the situation of sur­

render (both involve demands by nan-Jewish authorities and lead to the 

death of the intended victim in the event of crnrpliance, and to the death 

of the party addressed by the non-Jews in the event of non-canpliance), 

it is also different in several respects. Firstly, in the Raba incident 

it is a case of ooe individual's life versus another individual's life. 

In the case of surrender, it was an individual's life versus the life of 

an entire corrrm.nity. An inl>ortant questicn is whether or not Raba would 

have ruled di fferentJy if more than roe person was ordered to kill a 

third party. He might have ruled that the blood of more than one indi­

vidual is certainly redder than the blood of one individual. However, 

such reasoning corres quite close to mathematical justification and, 

therefore, probably would not have been invoked. 

The second major difference is that i n the Raba incident, collabora­

ticn with the non-Jewish authority rreant actually col1111itting the murder, 

whereas in the previous cases it was limi t ed to surrender of the victim. 

TI1e question arises, then, did Jewish law view the actual murder of a 

third party as more reprehensible than the surrender of a third party? 

The original tead1ing on surrender inplied that surrender of an irmocent 

party was comparable to nurder. However, there were later trends which 

sugges ted that indirect killing was preferable to direct killing, and 

s onetirres justified when direct killing was not. 50 Because Raba's rul­

ing is absolute , whereas the ruling regarding s urrender is flexible, i t 

is possible that direct murder was a more serious ocrurrence in the rab­

binic mind. 
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The relatiooship of this incident to the Holocaust is crucial. Con­

tinuously, the Jews were faced with Nazi demands to choose who should 

live and who should die. If they were to collaborate in sudl an mder­

taking, they had to justify their action in view of Raba's ruling that no 

man kn.CMS whose life is 100re valuable. 51 Furthenrore, Jews were sometimes 

faced with the prospect of ''kill or be killed," as was the man in this 

incident. During the Holocaust, the pressure to comply resulted in a re­

versed reading of Raba ' s ruling, ''H~ do I Im~ that his blood is redder 

than mine; perhaps my blood is redder than his?" The inflexibility of 

Raba's ruling, as well as its essence , posed a challenge to Jewish cormrun­

i ty leaders who sought to justify their surrender of people m the basis 

of their worth . 

I I I . A CASE OF NECESSITY 

Dispute Between Akiba and Ben Patura 

There is one final classical text which deserves brief examination 

in this discussion of "life for life" situations. It contains a discus-

s ion about two iren who were in the desert . <Ale of them possessed a can-

teen of water . There was only sufficient water for me of them to drink 

and reach c ivilization . The other would die . If they both drank, they 

both would die. What should they do? The text states: 

17) 171<1 ,)1D) D7~Jln l7n0 07)0 7,lU9 1J 0,, lT .1DY 17n~ 7nl 
lnll< D7 n l0 01<1 Jl07,; Y7lb in1< 1nn10 01< D'D ?w 1ln'i> 1<?K inK 

1 7n1< >nl , Dl<l0 lnlD'l on>n0 ln07 7,lU9 1J 0,1 .o>nn Dn7J0 D>lW 
, 1VJn nn? D'D1li> 1"n 1DY 1>nt< >nl :V", l? ,DI< , l b)> 

52 



Both Ben Patura and Akiba built their opinions arotmd the phrase, ""'" 

"Vl:V vn~. 1153 Ben Patura argued that the words, "that your brother may 

live with you, " meant that they both should drink and die. Akiba felt 
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that it ireant that "1"'1 , .'ln , , n~ tP t.>1 li' ,, , n" ("Your life takes precedence 

over your fellow's life'') . Jacobs54 explains that Ben Patura felt that 

one's obligatiC11 was to make sure that his brother "live with him. " That 

meant that for as lcng as possible both should live. Akiba felt that the 

verse ireant: 

Where you will live you nust see to it that your brother. too, is 
allowed to live. That does not irean where your brother's life is 
gained, for the tirre being, at the ~~ense of your ~. You do 
not need to give your life for his. 

This situation is yet another exaJ!l>le of a case in which a life has 

to be sacrificed in order to preserve life. Jacobs states that this case 

is different from the Raba incident. For here , \\bile the man's drinking 

the water resulted in the other man ' s death, he conmitted no cri.ne in sav-

ing himself at the other 's expense. In our discussion, we have compared 

indirect murder (sw-render ) with direct murder (the Raba incident). Now 

we have another level - passi-.e murder. It is a case of death resulting 

from one ' s abstaining from action (giving water to drink) as much as from 

one's engaging in action (drinking the water himself). 

It has been suggested by scholars that Akiba ' s decision was motivated 

by one of two factors. Either he believed that it was wrcng for two to 

die if one could be saved, or he believed that the one who a.med the can­

teen was entitled to drink. Again, the first poss ibility involves a math­

ematical so lutioo.. TI1e> second possibility is 100re likely. Akiba could 

have believed that the one who C1n'Jled the canteen had no responsibility to 

part with its contents if in so doing he parted with his life . A later 



39 

corrrrentary ccncurs that <Mnership was the decisive factor, and that had 

both of the 1JE11 owned the canteen, the drinking by one would not have 

been justified. 56 There is yet another possibility. Akiba may have. felt 

that a persm had no obligation to sacrifice his life for the life of an­

other persoo. Ben Patura, en the other hand, may have felt that it was 

inherently wraig for either person to decide that his life was roore valu­

able. Thus, by both drinking the water, both lives retained their equal 

value . Furthernore, he may have felt that when one is on a journey in a 

desert with his fello.\I, both, in effect, owned all the property for the 

journey, regardless of who actually brought an individual item with him. 

Therefore, neither person would have had a greater claim on the water. 

Finally , he may have believed ~t ::.ne cannot really kn<M how much longer 

his life, or the life of his fe llCM, will last. Therefore, they should 

both drink because there might be even the s lightest chance that they 

would both survive. There is a debate about whose opinion is law, but 

most assume it to be Akiba 's opinion since the general rule is that in 

debates between Akiba and others, the halachah foll<:Ms Akiba. 

It is interesting to note that the text itself does not rrention the 

issue of whose life is more valuable. Schochet cites a second century 

Stoic ' s qtestion57 regarding two people in a waterless desert. Qle of 

them possessed enough water for only ooe of them to s urvive. Under 

thes e circumstances it was decided that the water .5hould be given to the 

person \\hose life was nnre valuable to mankind. 

This controversy is also relevant to the situations which occurred 

during the 1-blocaust. In particular, there were m.nrerous situations in 

which a shortage of resources (food, work permits, etc.) rmant that sane 

Jews would receive the resources and others would die as a result. In 
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view of this case , how, if at all, should the resources have been dis tri -

buted? In addition, when Jews took , for exanple, work pennits intended 

for other Jews , it had to be decided whether they had wrongfully taken 

,,flat was "o\\Yled" by others or rightfully taken what they rutually a.med. 

In both situaticns , the story of .l\kiba and Ben Patura is a critical pre­

cedent. 

We have seen the major classical texts which are the basis for much 

of the discussion in the Holocaust res pons a which deal with life for life 

situations. Through this discuss ion, it is hoped that the reader has 

gained a sense of the original intent of these laws , the degree to which 

any of these laws has flexibility, the applicabili ty of these laws to 

situations faced by Jews during the Holocaust, the inter-relationship of 

these lah·s and the gap which these laws sometines leave . Let us now turn 

to an analysis of the respansa themselves. 



NOfES 

1. This can be seen most clearly in 0e ccncept of el!lJ nip!>, a rabbinic 
concept derived from Leviticus 18:5, ill!l)I' .,l!IK 'U!ll?7tl n1otl 'nli>ln m< Dnin1111i" 
il'il' 'Jtt Dil.) .,n l D'lKil Dntt • " The rabbis inteIJ>reted the verse to mean 
that one should live by the conmandments , but not die by them. Thus, 
B.T. Sanhedrin 74a states, 

l ,il., )Kl ,,))I') l,iUl ~It, ,,:1)1 Dilt) D',D1K DK il,1n:l'1 nl "ll:l)I ~, 
.D'Di nlJ)!)l!)l nl' "IY ,,;,l, D':l,,J ni 1:l)ID fln 

. This s tatement of the principle of 1!1!lJ nlj1!l means that acts which 
were otherwise viewed as unlawful to omit or cormri. t should be omi. tted or 
conmitted in order to save a life (with the exceptims stated in the 
text). 

2. Thus1 for exanple, B.T. Sanhedrin 73a states , ,,,.:Jn m< ilfon,; 1''1JJ>" 
tt; )"n l7'Yil; :l"n ttlil" l'15y 1'11t:l ,.,uo5 itt lniiu n,n lK ,il.l:l )l:llo ttlil'1 

". 1)1"1 tn ;y '1 lD)ln 

The conmitment of a Jew to his fellow Jew is derived, here, from 
Leviticus 19: 16, "1)1., Di ;y 1 inyn K~. " Another ex3J11)le of the obliga -
tion eaCh Jew has t<Mard other Jews can be found in B.T. Sanhedrin 37a, 
where witnesses in capital cases are exhorted by the judges to tell the 
truth in their testimony. 

3. Jewish law, like all legal systems , recognizes that the taking of 
life is sometimes warranted. Specifically, Jewish law states in B.T. 
Sanhedrin 72a, "ll,lil; D'"il 11"1lil; tt:l DK." Thus, according to Jewish 
law, a person is required to kill in self-defense. Furthennore, the law 
requires a third party to save a pursued person, if necessary, by ki 11-
i ng the pursuer. Thus Mislmeh Torah, Hilkhot Rotzeach 1:6 states: 'lil'1il htt" 
,.,D qi"l.lil" ;.,y;,; ·. p \ lnl 5ttiil"E ,,il Wi> q1iin il'il ,;.,!lit uin; ,,, :ln ,rv< 

" . q1ii ;" '19.l:l ,;'>!llt1 q'll"lil 
Self-defense is justified bec::tuse a particular person is easily iden­

tified as the aggressor and, as the aggressor, he gives up his equal 
claim on life. All the situations discussed in this paper are different . 
At least at the outset , nobody can be easily l abelled a willful aggressor 
whose life can therefore be sacrificed. 

4. See Elaine Wintrotb Stone, "Justification and Excuse in the Judaic 
and ColllllOn Law: The Exculpation of a Defendant Olarged with Homicide ," 
New York Universi~ Law Review, Vol. 52, No. 3, Jt11e 1977, J?P · ~99-628 , 
for an excellent scussi01 of the legal defenses enployed m h.fe for 
life situations . Accordiug to Stone, a defense of necessity could have 
been applied to the case of o~o men in the desert with only enough water 
for roe of them to survive (BabyJcnian Talmud, Baba Metzia ~2~). ''The 
defense of nec.essi ty may be invoked by a defendant who has lllJUred other 
persons or their property in order to avoid personal injury to himself.' ' 
The classic case is that of sailors shipwrecked at sea. Two sailors 
killed and ate a cabin boy in order to survive. A defense of duress 
could have been applied to the case of a man ordered to kill a third man 
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or else be killed (Babylcnian Talmud, Sanhedrin 74a). 'The defense of 
duress is invoked when the defendarit claims thatne sti>mitted to another 
person's demands to conmit a criminal act." A defense of self-defense 
actually was applied to the case of surrender of a specified individual 
to ncn-Jews (Palestinian Talmud, Tenuoot 47a). This was achieved as a 
result of the expansion of the rodef cmcept to the point of viewing a 
person wanted by nm-Jews as an aggressor (rodef) to the coimn..nity in 
whid1 he resided. Thus, each of the major sources under discussion in 
01apter II is connected to a different line of defense. Stme adds that 
each of these three defenses i:s accepted or denied by the ccmnon law 
"on the basis of two exculpatory theories, justificaticn and excuse. 
Justification involves balancing the hann the defendant causes by deviat­
ing from the letter of the law against the social benefit realized 
through his conduct. If, on balance, more benefit than hann to society 
results, the defendant is deened to have chosen the proper course of be­
havior and is exonerated . .. Excuse focuses on the accused - specifically, 
the unique facts of his case and the pressures he faced at the tine of 
the criminal act. Acknowledging that the defendant ' s acts were not 
' right,' the decision maker nmetheless has discretion to exculpate the 
defendant . The wrongfulness of the conduct is affinned, but the partic­
ular defendant is not held accotntable for his wrcng." Stone. in her 
canparison of the Judaic and Conman Law systems, found that Jewish law 
operated primarily within the franeworl: of justification. U1 timately, 
Stene argues, the Jewish legal preference for resolving life for life 
s ituations on the basis of justification rather than excuse resulted in 
the great expansion of the concept of the rodef. According to Jewish 
law, it is not only all right to kill a rodef; it is obligatory. 

S. Philip Friedman, ''Preliminaty and t-t?thodological Problems of the Re­
search an the Jewish Catastrophe in the Nazi Period," Yad Vashem Stud­
ies II, p. lll, footnote 10, states that debates centered around ~ 
Jewisn law with respect to surrender took place in Heidmuhle, SosnCMiec, 
Kal.D'las and Vi lna. 

6. The barai ta is fotmd with variant readings in Tosefta Ten.urot 7: 20; 
Cenesis Rabbah 94 :9 S!!. 46 :26 and Palestinian Talmud Terum::>t 47a. --

7. Liebennan makes such a suggestim. See S. Ll.ebennan, Tosefta Kif­
shuta , Zerairn, 1955, pp. 420ff. 

8. II Samuel 20. 

9. David Daube, Collaboration with Tyrannr in Rabbinic Law. Daube has 
written a brilliant work regardIDgthe Jew1sl1 rabbinic sources on sur ­
render. To a large extent, t'1e discussion en surrender contained in this 
chapter is dependent upon hb analysis. 

10. Mishnah Terurnot 8: 12. TI1is in turn foll~·s a discussion of the sur­
render of loaves to non-Jews. (Mishnah Ten.unot 8:~1). Daube explains 
that the actual corulection between the surrender o women for defilement 
and the surrender of tren for death is absent in all the texts, excluding 
the Palestinian Talmud. The Mi.shnah may have dropped the discussion of 
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the surrender of men for death because its concern in Terurnot is defile­
rrent and this baraita is irrelevant to the discussion. The Tosefta 
jt.Urq>s from a parallel with Mislmah Terumot 8:9 to the discussicn of the 
surrender of nen for death . Accordl.Jlg to Dauoe, this bears out the view 
that the Tosefta is primarily a s~plementary work. It ccntains the dis­
cussion of the s urrender of men because it is not contained in the 
Mishnah. The Babylonian Talnud contains none of this discussion because 
it has n~mara to Terumot. It is interesting to note that the Palest­
inian Ta contains a unque expansion of the discussion of women sur­
rendered for defilement. It i.J11llies that a s lave woman and an inpure 
woman may be surrendered. The rationale seems to be that if the purl ty 
of most of the women can be preserved at the expense of these two types 
(which might represent loose JTOral behavior), then it should be done . 

11. Palestinian Talmud, Teruroot 47a. 

12. Tosefta Terurnot 7: 20 and rienesis Rabbah 94: 9. 

13. The Sheba incident does not fit the context of the law exactly. 
There are two major differences. Firstly, Sheba is sought by a Jewish 
govemment and not a non-Jewish government. Secondly, in the end, the 
conrnunity actually kills Sheba rather than surrender him. 

14 . Schochet adds another factor in specification. lie suggests that if 
somebody is specified, once the wanted person is delivered, the threat 
"'ill vanish. But in the case of a threat for just anybody, there is no 
guarantee that surrender of a person will eliminate the threat. See 
Elijah J. Schochet, ~ Res pons um of Surrender. Schoche t ' s book analyzes 
a 1620 respons\.UTI of surrender byJ'"oel Sirkes. TI1e book contains an ex­
cellent discussion of all the relevant legal sources, including numerous 
responsa and conmmtaries which have dealt with similar situations 
throughout Jewish history. 

15. TI1is is consistent with the variant readings of the original teach­
i rg discussed above . 

16. While Daube believes that 1n refers to the Jewish collll1tlflity, Lieber­
man, op. cit ., believes that 1l'I refers to the authorities. His view is 
the JTX>re coJTD'Tl)nly accepted one. 

17 . Lieberman, op . cit., cites a variant reading in which it states 
that the wanted man was yrn:i. He believes this was a faulty text . 
~everthe l ess it raises an interesting question: Would a conrnuni ty be al -
l™ed to, or obligated to, actively pursue a wanted person who was out­
s~de the cOlTll1Ul'li ty if the commt11ity was threatened with extinction? 

18. Dawe suggests that the tenn nn'll :l' ,n is extremely elastic. M1ile 
its normal sense is "deserving of death" (and , indeed, that seems to be 
its meaning here) , it can also be used almost as a metaphor. Dame 
cites 9labbat 114b in which it states that a student of the Torah, "ho 
has a stain on 'liIS gannent , is l'lnm :i,.,n . Does iln')b :l"n here mean "sen­
tenced to death," "deserving of deatll," "liable for death," "doaned to 
death," etc.? The text is not absolutely clear. 
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19. It is true that Si.Jreon does not explicitly state that a person must 
be i\IPb J,,,, in order to be surrendered. Nevertheless , that i s the un ­
derstanding of his opinion, and through Resh Lakish and Mai..Jronides it 
becorres explicit. 

20. The surrender of somebody who is iUl'>b :i.,.,,, raises an important ques­
tion . How did the Jewish coJT11tUnity decide whether or not a persoo was 
i'ln'>D :inn? Did it rely on the evidence produced by the non-Jewish auth­
orities? Did it require that the man be iUl'>b J'>'>fl according to Jewish 
law? Daube suggests that Resh Lakish used the term to mean someooe who 
was guilty of comni.tting a crime for which by the general standards of 
J ewish law, and the specific standards of the non-Jewish government' s 
law, death was an appropriate sentence . However , there is no way of be­
ing positive about the criteria utilized. Daube s uggests that the lack 
of an absolute criteria might be intentional, to allow flexibility in 
such a difficult situati on . 

21. Dawe suggests that Resh Lakish ' s ruling may have been infllenced 
by Sirreon ' s ruling of the preceding century . 

22 . The t ext qooted here i s the Palestinian Talmud text. TI1ere are 
some remarkable differences between the two texts, as will be noted in 
the discussion. 

23. An additional s tory in Gt!nesis Rabbah, t o be discussed below, makes 
it clear that Ulla was a s tranger. The text states, ,N.lO:>N t<Hl'I ,n~" 

" 

24. Genesis Rabbah specifies that he fas ted for thirty days. 

25 . That Genesis Rabbah advocated a pol icy of COlll>liance will become 
clear in l ater discussion. 

26. Dawe s tates t.'1at Joshua ben Levi was a disciple of Phinehas ben 
Jair, who was probably an Essene . 

27. For a s uperb discuss ioo of many of these issues , see , "Does Jewish 
Tradition Recognize an Ethi c Independent of Halakha?", by Aharon Lich­
tenstein , in t.t:>dem Jewish Ethics , edited by Marvin Fox. Also see 
St even S. SchwarzsChild, 1'111e Question of Jewish Ethics Today," Sh'ma, 
7/124, pp . 29-35; ''The non-Jew in Jewish Ethics," Gerald Blidste~ 
Sh 'ma, 7 / 125, January 7 , 1977 . 

28. Sefer Chasidirn , no. 258, pp. 84-85, cited in Schochet, op. cit., 
p . 68-. -

29. Moses Haliva , C.0111rentary on Pesachim, Jerusalem, 1963, p . 63 , ci ted 
in Schochet, op. c:it., p. 69 . 

30. Rabbi Isaac Noah ben Meir, Or Yitzhak, Warsaw, 1890, no. 15 , cited 
in Schodlet, ~- cit. -

31. Menachem HaMeiri, C.Onmentary on Sanhedrin, p. 270, cited in Scho­
chet , op . cit. 
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32. Abraham Karlitz, Hazoo Ish on Sanhedrin, no . 25, p. 203, cited in 
Schochet, op . cit. , p.~ - -

33. Mar Rav Shalom Gacn, Sura, vol. 1, edited by Mirsky, ''Tesht.t>ot Gaon 
Artzei Yisraeli," by A. I."""i\gUs , pp . 23-25, Jerusalem, 1954 . 

34. Liebennan finds this text highly suspect . op . cit. 

35. Hilkhot Yesodei HaTorah 5: 5. 

36 . Schochet suggests a mique explanation of the phrase . He alters 
the word "morin" so that it can be trans l ated as "shc:M. " He lD1derstands 
the phrase to mean ' \~ should not shCM the noo-Jews how anxious we are 
to surrender." 

37. \\'hi le sane , like 1-tmachem HaMeiri, argued that ooe could sacrifice 
Cl'le life in order to save even two lives , Jewish law never endorsed a 
mathematical approach. As Schochet states , "the ccncept of the sancti­
ty of 'a s ingle soul of Israel ' renders any arithmetical games a bit 
ludicrous . " 

38 . This legend i s aJ so recorded in Leviticus Rabbah 19 on 15:25. 

39. Mishnah , Ohalot 7: 6. 

40. Deuteronomy 23:16. 

41. Bab)'looian Talmud, Sanhedrin 73a. 

42. Mishneh Torah , Hilkhot Rotz.each 1:9. 

4 3. Babylonian Talmud, Sanhedrin 72b • 

44. Babylonian Talmud, Baba KaJTUlla , 117b. 

45. See in particular Elijah J . Schochet, op . cit . , pp. 48-57, on the 
ex'"tension of the rodef principle throughout Jewish history. 

46. It is , hc:Mever , recognized and discussed in Stone, op. cit., and 
Eliahu Ben Zimra, i• n:>;;m ' "!IY illO l?lil m, .l l?l!IJ nl·no!ll onn:i nl?ll'TP" 
Sinai , l 11;111n ,.l;o:::i ,pp. lSSff. 

47. Stene , op . cit. 

48. Babylonian Talmud, Pesachim 2Sb; also found in Babvlonian Talmud, 
Sanhedrin 74a. 

49. Louis Jae.obs , Jewish Ethics, Philosophy and Mysticism, pp. llff. 

SO. See Schochet, op. cit., pp. 62ff. 
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Sl. It might appear that Jewish law has a conflicting viewpoint about 
the worth of a person ' s life. There are m.merous laws which detail pre­
cedence in life saving. The basic statement i s in Mishnah, Horayot 3: 7. 
It states there that with respect to saving a life , a man takes prece­
dence over a woman. 3:8 states that a priest takes precedence over a 
Levite, a Levite over an Israelite , an Israelite over a bastard, etc. 
Thus, it seems that there is a hierarchy in tenns of the value of one ' s 
life . However, these examples are given in the context of a person see­
ing more than one person who need to be saved from death. These laws 
atteirqJt to answer who should be saved first. This is quite different 
from actively selecting a person to die an the basis of the perscn 's 
worth being less than that of anothe r . Yet , as we shall see , during 
the Holocaust , Jewish leaders deve l oped a hierarchy of worth and ap­
plied it to cases which involved active sel ection of who would live and 
who would die. 

S2. Sifre an Leviti cus 25: 36; it can a l so be found in Babylonian Tal-
111.1d , 13a.Di"1-~tzia 62a. 

S3. Leviticus 25:36. 

S4. Jacobs, op. cit., p . 12 . 

SS . ibid. 

56 . Maharsha to Babylcnian Talmud, Baba ~~tzia 62a. 

S7. Schochet, op. cit. 



OlAPfER III 

TiiE HOLOCAUST RESPONSA 

There are five full-scale te>.."ts of 1-blocaust responsa known to this 

author \\hich attenpt to resolve life for life situations faced by Jews 

in the Holocaust . In this chapter, the legal reasoning employed within 

each responsum will be examined. Through this examination, we will at­

tenpt: (1) to gain an insight into the application of the major legal 

sources to real situations , as well as an exposure to other relevant 

Jewish legal texts ; (2) to ident ify implicit or explicit ethical issues 

arising from the discussion; and (3) to compare , to a limited extent, 

the approach to the legal issues utilized by each respondent. 

The five responsa can be divided into three thematic groupings. TI1e 

first group consists of two responsa which deal with the fundanental 

rroral problem faced by Jews during the Holocaust - can lives be surrend­

ered in order to save the remainder of the colTl11lD1i ty? The second group 

ccnsists of a respoosll!l concerned with the question - can one person's 

life be redeemed if as a result another's life will be sacrificed? An i 

the third group contains two responsa which deal with the question - can 

or should a Jew r isk his <M1l life in order to save the life of others? 

Whether the issue is the sacrifice of another person ' s life, as is the 

case in the first two 6TOupings , or the sacrifice of one's own life, as 

is the case in the third grouping , every one of these responsa confronts 

a situation in "it1ich 1J fe can be gained cnly at the expense of another 

life. Let us now tum to the responsa . 

---
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I. SURRENDER OF LIFE 

Distribution of White Cards by the Jewish Council of Kovno 

Rabbi Ephraim Oshryl recorded that en Septerrber 15, 1941, the Nazi 

comnandant in charge of the Kovno ghetto gave five thousand white cards 

to the Aeltestenrat (Jewish council) to distribute to workers and their 

farni lies. Only those Jews who received the cards would remain in the 

ghetto . (It was cl ear that the remainder would be deported and killed.) 

At this time, there were some thirty thousand Jews still in the ghetto , 

ten thousand of whom were workers and their families . A great coJT100tion 

ensued and the s tronges t people seized the cards for themselves and 

their families from the Aeltestenrat. Oshry was asked2 two questions: 

( 1) Is it permissible for the Aeltestenrat to take the cards and distri­

bute them to workers as the comnandant had ordered? and (2) Is it per­

missible for the workers to seize the cards , thereby depri Ying their 

fellow workers from receiving one of the five thousand cards? 

Oshry begins his teshuvah by citing the Palestinian Talmud text3 on 

surrender of a Jew to the non-Jewish authority. This version contains 

both the basic t eaching and the dispute between Resh Lakish and Rabbi 

Juhanan . 

lJ; lJn linNl Dlll in; l Yl!l iii:> , ,::i;no ,,n0 b,M 'lJ n1y ,o 
,,,J ,,,!)N DJ,l:l nN blliln 1JN ,in lN' bNl lnlK llinJl D:lll ,nK 
YJ \!I lll:l inK 1n; 1n11n,, ON ;.JM ;1<i0,o nnK " !>J lion, N; D,linJ 

nn,n J,,n n,n,l!I 1<1n1 ; 11 ::i11.1i inK uin,, ; 1-< 1 m1N lion, ,,:>J 1J 
'1JJ p y:>11.1:> nn,o J,,n lJ 'M" !l"YN i l'li< 1JnP 1 i1 ,,::>J 1=> y:>0::i 

He then states that the Rani>arn4 decided according to Resh Lakish, 

that even if a person is specified, he may not be s urrendered l.Dlless he 

is illPl'l J,,n, like Sheba ben Bichri . Oshry alludes to the l engthy debate 

over Rambarn' s support of Resh Lakish ' s ruling, in view of the fact that 
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disputes between Rabbi Johanan and Resh Lakish are generally decided in 

favor of Rabbi Johanan, but concludes that since l ater authorities ac­

cepted Rambam's decision, it is binding. Thus, Oshry rules that even if 

one could ccnsider the non-workers in the Kovno ghetto to be specified, 

they still cannot be ccnsidered iin,r.> :i,,n according to the laws of the 

Torah or the state, and therefore it is forbidden to dis tribute the cards. 

Oshry then cootinues to respond to the second questicn, but at the 

end of his teshuvah he returns to the issue of the distribution of cards 

which will result in the surrender of non-recipients . He writes, 

n.lD ,!>;, Hn,nn, i<J ,,; n11n; ;;;, 11111 ; ,,,, l n'J.l, ic1; 11!1!>1< 
1.ln.lVJ ilD.l Dn:lfj)D ,,y;,; i1:i)> VP nn)I ?'"I o;D ,,Dem; 1:ii 1!1111:P D,)1111in 

;i;:in P.lY i<1il 0,0,1.n:>il p 1'Jn1 nn,p; :>"1<1 D'0'1',:>il 

Rosenballlll5 explains Oshry's reasoning as follcws: 

Pe maps, he says , it was incorrect to say that this case was 
analogous to the one in the Tosefta, where the threat was made 
that if one of the conpany was not delivered up , the rest would 
die . In that case, the intent of the attackers was to spare 
the lives of all except the one they sought. The others were 
thus buying their own lives at the cost of one of their nUJTber. 
In the case of Kovno, however, there was certainly no intent en 
the part of the Gennans to spare the lives of anycne, even 
those W1o distributed the cards. They, too, would soon be put 
to death. If so, then the distribution of the cards was actu­
ally a rreans of saving a porticn of the corrrnuni ty - mandatoty, 
according to the Halakhah. 

Oshry finds some s~port for this interpretation in a decision given 

by Rabbi Abraham Shapira, chief rabbi of Kovno. He writes that he later 

heard from Rabbi Shapira that when the Nazis issued a decree ordering 

the Aeltestenrat to post signs announcing that all men, women and chil­

dren were to asserrble at the Demokratia-Platz on October 26 , 1941 (for a 

selection) , the Aeltes tenrat came to the rabbi to ask him how they should 

act according to the laws of the Torah. 6 The Aeltestenrat knew that the 

great majority would be sentenced to death . After Shapira recovered from 
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fainting (as a result of hearing the Ael testenrat ' s report:), he gave his 

decision . 

~P!iil; 'W1!ll< 0 ,)>!i))K)) 0,,0\?il) ;l<.,\!1 ,tl il;ilj) ;y ,,,., il., , tl ilK!i, Ol<:l 
on,?y nl , .,n1<n1 O\?!ll:l T'Y np,; ;i,yn ,WK., o,n.,,ln ;i,yno n:iipn;i 

.,~!ll<\!1 ilO ,,Yil)l il\?)>Oil nlY1))) 

Thus, according t:o Shapira, if extennination of the entire conmunity is 

a real threat, and there exist a neans to save a portion of the COT111TU1-

i ty , it is an obligation t o do so. 

Oshry , then, concludes that the distribution of cards also appears 

to be an act of saving. I f so, the laws of specification and n, rn ,1<.fl 

do not apply and the Aeltestenrat ~is obligated to take the cards and di­

vide them. 

It appear s to this author that 0shry has consciously avoided giving 

a definitive ruling. He argues at ooe point that distribution of the 

cards is forbidden and at another that it might be required. In effect, 

he is arguing that while the law demands non-canpliance, the cira.un­

stances demand conpliance . He couches the ratiooale for compliance in 

\\hat somds like legal language, calling it ;i;y;, PlY, but he is unable 

to cite any text which justifies surrender as an act of saving in the 

face of extenn.i.nation, or which renders the basic teaching on s urrender 

inapplicable when the intent of the non-Jewish authority is exterminaticn . 

Therefore, this author views Oshry ' s ccncluding argurent as an ethical, 

as opposed to a l egal, argurent. It is Oshry' s ethical sense which makes 

him believe that it nrust b~ right to s ave a rermant in the face of ex­

termination . And while he does not caicede that this ethical sense is 

cootrary to the law, it nevertheless appears to be. 8 This teshuvah, 

then, really raises two ethical qt.estions. The first i s whether or not 

it i s ethical to collaborate with the Nazis in the surrender of innocent 
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life. 'Ihe second is to what extent should the threat of genocide influ­

ence normal ethical considerations? M1ereas the first ques tion is i1T1>li­

cit in the teshuvah, the second question is really confronted by Oshry 

in what a100t11ts to an ethical context. 

The issue of collaboration with the Nazis in the surrender of inno-

cent life was, as stated above , the greatest moral crisis faced by Jews 

during the Holocaust. To this day, the role of the Judenrate in the sur­

render of lives is the subject of intense and explosive ethical debate. 

\\hile Oshry's teshuvah is the only written t eshuvah on the issue of the 

Jewish co1.11cils' participaticn in the surrender of lives, virtually ev­

ery Jewish cot.ncil had to confrmt this painful issue. Several colllcils 

felt CO!Tl>elled to seek a rabbinic ruling m the question of surrender. 

(We have already referred to this ~ the MaiTllCJlides debate because of 

his authoritative ruling m the subject .) The decisions of the rabbis 

in these ghettoes are ~rtant to irention here because they am:>unt to 

or al teshuvot . 9 

In October , 1941, the Gennans gave three thousand yell™ permits t o 

the Vilna Judenrat to dis tribute to those peopl e who were engaged in es ­

sential work. Those who did not receive the cards were rounded up and 

deported to death. Jacob Gens, the police chief of the Vilna ghetto, 

and for al 1 intents and purposes the head of the Judenrat, participated 

directly and willfully in the distribution, selections and actions. In 

a speech he s tated his rationale . 

. . . Aft er S million have been s laughtered, it is our duty to save 
the s trong and the yot11g and not let senti100nt overcoJOO us. I 
am not sure that everycne has l.Dlders tood what I have said, or 
that people wi ll justify our deeds after we are liberated from 
the ghett o, but this is what the police think: to save whenever 
possible, our personal emotions notwiths tanding ..• 10 



Among those who disagreed with Gens ' policy were the rabbis of the 

Vilna ghetto. After his personal participation in the "action of the 

yellow certificates •" Gens was visited by a delegatim of four rabbis. 

They told him that according to religious law a Jew may be de­
livered to the authorities if charged with conman law crimes, 
but not sinply as a Jew. The rabbis advised Jacob Gens that 
he had no right to sel ect Jews and deliver them to the Germans. 
Jacob Gens replied that by participating in the selections and 
delivering a small number of Jews, he is rescuing all the rest 
from death. The rabbis answered with the foll<Ming quotaticn 
from Maimmides : " . . . if pagans should tell them (the Jews) 
' give us one of yours and ~ shall kill him, othetwise we shall 
kill all of you,' they should all be killed and not a single 
Jewish soul should be delivered. 1111 
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This ruling by the Vilna rabbinate indicates that the argument elll'loyed 

br Gens and earlier by Shapira and Oshry (that collaboration in surren­

der was an act of saving) did not rrake Ma.im:mides' ruling inapplicable. 

From thei r point of view, his ruling still applied and, therefore. par­

ticipation was not permitted. 

In May, 1942, the Nazis began a series of "resettlements" of Jews 

from Eastern Upper Silesia . The Judenrat, headed by t-t>ses f'.~rin . de­

cided to fil 1 its quota for deportation by asking for volunteers. The 

first time approximately one thousand people cane for deportation . The 

next tirre nobody sh<Med up. f'.~rin argued that the Judenrat should com­

ply with the Nazi orders and deliver Jews for deportation by force . In 

tJ1at way, infonners, thieves, i.mrmral people, the sick. etc . • could be 

se lected and the healthy and good people of the coom.mity could be saved. 

However, because of intense critic i sm, Merin agreed to tum the proolem 

over to the rabbis 311d comply with their decisiCl'l. 

According to one accolDlt, after lcng discussion, a statement was 

made on behalf of the rabbis. Trunk states, 12 

Basically Merin 's s ugges tion was against the fundanentals of 



.Jewish ethics and religicn, but according to his presentation, 
each Jewish household in t<Mn faced a great calamity. There 
was no other ·way, therefore, but to choose the lesser evil. 
They hoped that Merin would act as his Jewish heart dictated. 
Jn ccnclusion, Rabbi Groysman expressed the hope that Merin 
would be granted the privilege of becoming a savior and would 
deliver from bondage the Jews of Eastern Upper Silesia. Con­
sequently both f.i::rin and the Jewish police took an active part 
in setting ~ the next transport of about 1,200 people to 
Auschwitz. 
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Thus the rabbis of Eastern Upper Silesia argued in support of participa­

tion as an act of saving, and agreed with 9tapira ' s rationale. Another 

witness to the rabbis' rreeting there stated that, during the discussicn, 

the opinion was expressed that Maimonides' ruling was binding and, there­

fore, participation should be forl>idden. However, there was dissent and 

so it was agreed that ~t?rin could participate, "particularly since the 

authorities had said nothing in the order about the fate awaiting the 

deportees . 1113 

~erin 's <Mn staterrent is quite interesting. D.lring the deportations, 

1.hich lasted from May to August, 1942, he delivered a speech justifying 

his actions. 

I knew that I would be bl~d for causing the deportation of 
25 ,000 Jews. I am even glad to hear this accusation in my <Mn 
circle (of associates) , and I want to show how superficial, un­
founded and foolish this reproach is. ~ite to the contrary 
to what is said, I state that I have saved 25,000 people from 
resettlenent . Blood would have fl~.?d in the streets . I have 
infonnation from very reliable sources that the resett l ement 
would have engulfed 50 ,000 people, and our entire district 
would have been crushed, so that no might in the whole world 
would have been able to rebuild it. Respected people, active 
in our conrru.mi ty life, would have been the first to go. It i s 
easy to imagj.ne what the lot of the remaining ones might have 
been. Nobody will deny that, as a general, I have wen a great 
victory . If I have lost only 25 percent when I could have 
lost all, who can wish better results? Diaspora has made an 
asocial people of the Jews. Olly we could have adopted the 
teaching of Maimonides, who ordained that the entire cannunity 
be sacrificed fo r the s ake of one man. We shall all be con­
de1TU1ed to extinction if we do not change our mentality in this 



respect .. . I have never considered the interests of the i ndi­
vidual as against the interes t s of the coJllTll.Dlity . I always 
bear in mind the best interests of the comm.mi ty, for whom I 
am ready to sacrifice the individual at any tine.14 
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In I leidemuhle , a colmy near the village of Kowale Panskie , in Turek 

cOtD'lty in the Wartheland, the chainnan of the Jewish com cil, Hershe l 

Zinnawoda was given an order at the end of October, 1941, to make a l ist 

of all Jews and note next to t:hei r na.rres whether they were "fit" or "un -

fit" for work . All children m der twelve and adults over sixty-five were 

to be labelled ''unfit. " Zinnawoda , disttnbed by the consequences which 

1.~uld await those labelled '\mfit," turned to the rabbis for a ruling . 

The rabbis delivered a ruling after two days o f discussion. 

The judgment of the rabbis was that, according to the religious 
law . a decree of the gove:nurent is obligatory and nust be obeyed. 
Therefore , Hershe l nust deliver the list . Everyone, however, 
has to be given the chance to check the list to see how he has 
been marked . ls 

Thus, in Heidemuhle , Eastern Upper Silesia, and Kovno, the rabbis 

argued for participation . They justified thei r positions by stating: 

(1) that in the face of extermination it was a duty to save those who 

could be saved; (2) participation was the lesser of two evi l s; (3) no­

body could be sure that those who were deported would suffer death; and 

(4) the law had to be obeyed. 

CJ\ly the Vilna rabbinate stood finn on the binding force of Maium-

ides' ruling. It is interesting that it, the Vilna rabbinate, was not 

approached fo r a ruling . In all the other cases , :a. rabbinic ruling was 

solici ted. It is , therefore, an indication that the Vilna r abbinat e 

was not tmder the sa.rre kind of pressure that the other rabbis were . 

This , in tum, reveals an irrportant reality in connectim with rabbinic 

decision ma.king . The rabbinic decisions were influenced by roore than a 

reading of texts. They were influenced by cormuni ty pressure, practical 
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ccnsiderations, self-interest, crisis atmosphere, an unstated ethical 

::ense , etc . 

These ad.di tional influences, \,h i ch are partiall~· e\i.dent in Oshry 's 

teshm·ah , becorre clear "'hen one looks at the various rabbinic rulings. 

The rabbis \,·ere confronted ,,i th a case \.tlich had direct parallels and 

precedents in the 13'\. They did not need to apply precedents whose ap­

plicability "·as questionable nor did they face a situation which had no 

precedents in J ewish law . From a legal standpoint, the rabbi's had an 

easy decisioo. This e:k-plains why Oshry 's teshU\·ah is ex-t.remely brief. 

~eyert.he le ss , each ruling discussed abo\-e \\as slightly different and 

based on s lightly different reascning. This can cnly be explained by 

the additional, non- l ega l factors "tu.ch influenced the rabbis . 

~°''° let us come back to Oshry's second ques tion. ls it pennissible 

fo r the '''Orkers to seize the cards, thereb) depriving their fell°"' \\'Ork ­

ers from recehi.ng one of the five thousand cards? 

Oshry firs t concerns himself with the problem of a person engaging 

in an action intended to avert hann coming to himself or another which 

\\°i ll result in the hann coming to a third party. What are the legal 

limits of s uch action? 

He begins by citing the ShaJdt: 16 

1nT'N ;y ?1n0n? in10 ono D'0lN ' J ?y i?ono ni'tl NY, DN 
Dl 1 nN lt>l.Jl ?/'("fl)l?I l " )IN n i l un ??::>J lO l::> ' N~H'J Oll!IJN 

The Shakh , then, argues that if a ruler i ssues a decree to sei ze two Ul­

specified people (and .kill them) , it i s pennissible to make an effort on 

behalf of specific people so that they \\ill not be seized l.D1der the de ­

cree , even though others wi ll then be taken. Oshry indicates that this 

would appear to legitimate the actions of the workers (in seizing the 
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cards). 

Yet Oshry concludes that the 9lakh 's ruling does not apply because 

the Shakh refers to an effort which can be made prior to seizure , in or­

der to avoid seizure . He suggests that the 9lakh would not pennit such 

an effort after seizure . Oshry argues that the workers of the Kovno 

ghetto are basically in a state of seizure at the time of the decree. 

He writes, 

:J111'<1 il"P Tlil ilt<:lll l O?O!)nl:J Pil ill))il ;;,, 11'll;l ?!> non; l!P 1 11 l::Jl 
lO!>nJ111 int< o,;,nwl'l 1;1<; D'l'lll oil D'!>1J1n\!1 0 11y ::in on11< 

So Oshry suggests that perllaps the ruling of Yad Avraham applies .17 

inv'W qt< O!>nlw ini<; qi< ln;y;i::i ;in0il; ,; in i l'l ll'lYY::J t< l ilw 
, ,,Y,\!1 ' "Y 01< ,n,Yil.) ;,n"n' 1H>t< Dl1nt<; t<j7111 Hll?l'l::J 0'1nt< 

1n1D ltlYy; '' ;:it< ,,nnn D'1nK inv' 1n1t< 

Thus , Yad Avraham states that a persm may make an effort to save him­

self even a fter he has been seized, although other s would be taken in 

his place . Again, Oshry sugges t s that on the basis of this ruling it 

might appear that the workers would be permitted to seize the cards, but 

then concludes that the two cases are not analagous . He writes , 

10!>n'0 ?1 q:J,n ~Ul'l ;yl!>il ill'1 il 01ll ll'N ll'lYY ''Yl'lW il::J onili 
D1lll ll'lYY ''Yl'l D'O'U1:Jil n!>,un::i ~,l'l t<:Jil ;:it< D' 1 nN lO!>O'l 

1101'< ilT::Jl 1W!>Nl l1::in; ;y1!>:l ilO'l'l 

Thus , Oshry s uggests that whereas in the Yad Avraham it r efers to ano­

ther person being seized a f ter the freeing of the first person (no di­

rect action is taken by the freed person which results in the seizure of 

another), the Kovno case invol ves one saving himself and causing the 

death of another through direct action (the se i zure of the cards) . 
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Oshry then concerns himself with the distinction between di re ct and 

indirect actirn in order to prove that there is an inl>ortant difference. 

He begins by citing the classic text crnceming the two iren in the des­

ert with only enough water for rne to sunri ve .18 Oshry sugges ts that 

the dispute between Ben Patura and Rabbi Akiba is based m the issue of 

direct ver sus indirect action. He believes that Ben Patura rules that 

both should drink because if only one were to drink, the saving of his 

life would be the direct cause of his companion ' s death. Oshry states 

that this is the exact tnderstanding of Ben Patura ' s stateirent, N<,, ~t<l " 

. " And for Ben Patura, the positive mitzvah, 

"o;i:i ,n , .. l 9 does not apply if a persm gains his life in a way that di­

rectly causes the deatJ1 of his conpanion . 

Akiba disagrees with Ben !"'atura, Oshry argues, because he believes 

that the person who drinks the water does not take any direct action to 

cause the death of his companion. However, if a person were to die as a 

result of direct actirn (as is the case in Kovno), Akiba would also for-

bid a persC11 to save himself. Oshry, as a result of this inteJl>retation, 

adopts the rule that me is not permitted to save himself if that act 

causes another's death throuWi direct action. 

Oshry then offers one rore possible approach which might perm.it the 

seizing of the cards, an approach which is also connected with the Akiba/ 

Ben Patura dispute. If it were poss ible to say that all the workers in 

the Kovno ghetto had title to all of the cards , since they were to be 

distributed for the benefit of all, then perhaps every worker was enti -

tled to sei ze what he partially owned. 

However, at tJ1e tine of publication of this teshuvah, Oshry learned 

of a comnent by the Maharsha20 which made him reject this possibility . 



The Maharsha stated, 

o:r> .H!1" N'll U!) i ::i~ Y"'l il"l lD"l Dil, J " ~" O,D ~" , ,n,i'il il,il OM 
. 'l~l ill<'l, ~M l ln l D, 
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The Maharsha 's suggestim that Akiba would have agreed wit.h Ben Patura 

that both nen should die had they been joint omers of the water would 

mean that the ghetto workers would also have to refrain from seizing the 

cards. As Oshry states , 

quln" Oll?ltl q lun~ Oil~ O, 'll ON ,TM o ,onl'" onl M !ll" nJ ON 
.i -,::in~ ,,,"" jl)lJ lDYY ~,!m l l'l::in ~" 'lJ "l 

Thus, with respect to the seizing oft.he cards , Oshry gives an lDle­

quivocal opinion that the seizure of the cards is contrary t o Jewish law. 

His response to this question is considerably longer than his response 

to the first ques tioo. This is prooably the result of the fact that 

there are no legal precedents ;,hich a re directly applicable to the sec­

ood case. Therefore, Oshry wants to present a number of different pre-

cedents which can shed light on his case. In each instance, Oshry pre-

sen t s a precedent which might be paralle l, only to conclude that the 

cases are not analagous. Yet it seems to this author that Oshry could 

have accept ed just as easily the opinions of the Shakh, Yad Avraharn or 

Akiba as binding in this case. His systematic presentation and rejec­

tion of each precedent is a good exaJTqJl e of the role of c;ubjectivity in 

the haladric pr ocess. The precedents which Oshry rejected could easily 

have been considered binding by another respondent, just as the preced­

ents 1\lhicil he accepted could have been rejected by others . 

In this second c:JSe, Oshry does not depart from legal reasoning. 

TI1i.s is probably a sign that Oshry fee ls more comfortabl e with the legal 

options presented in this case than he did with those offered in the 

first case. In his discussion there is an irrplicit ethical question of 



great significance: Should a person be able to save his ™11 life when 

it can cnly be saved at the expense of another persm 's life? 

Killing of an Infant in a Bunker 
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The second teshuvah on the swject of surrender was written by Rabbi 

Shimon Efrati.21 A cOTTITltllity of Jews was hiding in a btl'lker22 to evade 

the Nazis. It was clear that if tlle Jews were found they would be killed. 

furing one of the Nazi searches for those Jews hidden in bunkers, an in­

fant in this bmker began to cry and could not be quieted. The Jews knew 

that if the infant's cries ~re heard by the Nazis, they all would be 

seized and killed. So the questicn arose: Could a pillow be placed over 

the infant's mouth to silence it if there was danger that the infant 

would suffocate to death as a result? While this question was lllder dis­

cussion , cne of the Jews acted and placed a pillow over its irouth . Af­

ter the Nazis completed the search, the pillow was reTIDved and it was 

discovered that the infant was dead. The question posed to Efrati was: 

\\'as it pennissible to place the pillow over the infant' s mouth (wi th the 

knowledge that it might endanger the infant ' s life) in order to save the 

rest of the community; and, if it were not permissible, does the man who 

actually placed the pillow have to make atone~nt? 

While the ques ticn directed to Efrati addressed the i ssue of an ac­

tion which might result in an mintentional death, Efrati 's teshuvah an ­

swers a different question: Is it pennissible to willfully surrender a 

person to death in order to save the remainder of tlle c0111lll.111i ty'! Al -

though Efrati 's case deals with the direct killing of a person , and 

Oshry's case deals with the surrender of a person to be killed by the 

Nazis, they are really a single issue · the surrender of a person's life. 

Therefore , Efrati ' s teshuvah also focuses on the legal texts concerning 
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surrender. 

Efrati begins by citing the various texts Cl1 surrender which he in­

tends to analyze. He cites first the Ranbam' s ruling.23 

u<; DN'I 'lll.,illi D.:>ll ,nt< u; lln o"i:>y on; '\'Jt< c t< i:>i 
-- ;N.,111'D nnt< V19l i ioc, ;Ni o;i.:> 'llin, -- o:>; 'I.:> l i.,nl 

-- o.:>;i:> nt< lliill 'IN ,l,;9 il; ll n 1"12lt<l on; iniin, o~ i 
,,.,,D 1'Kl ,Dil; lnlK lln' '> i.:>:i 1:l )I~.) nn,D :i,,,l"ID 1 '>il DK 

;Ki o;u uin'> iUl'D :l''t l"I U'K DK'I -- n;,nn.:>; 1=> on; 
,; t<i11 '>D nnt< 1!19l on; iioc, 

Efrati concludes that, according to the Ranbam, two conditions must be 

rret in order to surrender a persCl1 to death: (1) that he be specified, 

i.e. , called by nane; and (2) that he be iln'll :>nn, as in the case of 

Sheba ben Bichri . 

He then cites the Tosefta text , 24 whid1 contains the CCl'ltroversy be-

tween Rabbi Judah and Rabbi Simeon. 

l l l .,nll O:x:> int< ,) ; lln D' i .:>l on; l"lDKl!I 01K 'l:l ;~ ny,o 
on; i ioc '> ;M, o;i.:> ilin'> ?o.:>;i.:> nK ,,l.,'ln ,.,n it<; DMl 

,' -,.:>:> 1:l )l:ll!I; l11"1'1!1 lll.:> lill1il' DK; :»< -- ;K-,l!l'D V19l 
y'ln::m NHlV1 1l'lT:l M111:l N1lil' ., .. K • u.,n, ;N'I on; l l'llln, 

1'>l1ill 1ill liill M 'l~l ;,K'ln O'>l9:l1l On'I Mln ~:lK D'>l9:l1l Dill 
t<1:in i :( '.:> !l"1!7) i nu< t<'l:i pi ;o;i.:> uiil, ;M, o:i; 1nu n'> 
,l1ill Nln 'I ;,Klil :on; n'Vlt< -- 'lli nnn:>n:i oyn ;.:> ;t< neJt<n 

1=> iniK ei" ., · .o.:>;i.:> u-,:in ;,o on; inun ,D '>l1 ill onK1 
.iln'D :>'' " ,,, n':> ni.:>;~ iiinn ;.:> on; nict< 25 

And , he cites the controversy CCl'ltained in the Palestinian Talmud 

between Resh Lakish and Rabbi Johanan. 

, .,, , ,,,) 1:l )l:ll!I.) nn'>D :l''l"I Kil'" Nini "l?)K el'P; 1:l 11)113111 ,., 
• ,.,.)) i:i )l:ll!I.) nn'>ll )'>'>ti 'll 'N" '> 119)1N .,131'< 1ll"IP 

Following his presentation of the texts , Efrati begins a discussioo 

of what is viewed as the major problem with the ruling en surrender, 

Rarrbam's support of Resh Lakish agains t Rabbi Johanan . For , as stated 

above, the rule is that, in their disputes , the law is decided according 

to Rabbi Johanan . 

Efrati cites Si rillo's contrental)' on the Palestinian Talmud, which 

atterrpts to resolve the problem. 26 I t states, 



M'l ; !>; l;l.)j> l ; 1 l f<-,'1 '11'.> '>; "ml< ; "M M:l11 1 '>Dj>; KnM1 Kl iln 
11 '"T N1l1"T n, Th 'KO ;,ui>n tb i i;up,; ; 111< , ,; to ; 'l>i> M; 'K l 

K) ilel)nl ;y l lilnh'>"T K~il Kill ,>!>u j>DlO ,.,:ln"T N1l;'"T l !)I.) j)DlO 
• ;,upn ~; , i;up,; fo(:l'l ' ' ; "ttll'<i> n"ni<i tn.l ; !>; 1Dt<i7' ;, l'<el; 

Dl11713 l'<D)1U :l'>ill Kj) Kin D'>:l1; "T'>n '> , ., ) ' JM1!7'1 11'.> 'D; t{j >; l 
i111 ill , , ,,, :i - '' ii i j 1 , i10 ;wyo ~K '!>1.> i> t> H> i1:im t(D; >'T 

!1 '> 1 .:> K; l' K 1; '> 'T 1 D'l l P D" j) ;uy :l1il , .,) "T j 11Kl . D':l1) 
. , J '> l.)j>J '> :>il l el'>j>; 
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Si rillo believes that he can resolve the problem by drawing on the Raba 

incident , 27 and Raba ' s ruling that the man should be killed and not kill 

because "who knO\'s that your blood is redder ... 11 His point is that the 

Raba incident was also a case of specification. (This is supported by 

the use of the word K'J ; !>; for the person who is to be killed.) That 

i s precisely ~ny the man who had been ordered to kill a specific person 

sought Raba 's ruling . Raba ' s opinim, 11 
.. . .'>!>u i>l'llO 1~ ' "f t(D"f1 n' rn '>Kn," 

rreant that specificatim was not enough and it is binding in a case 

where one person is or dered to kill another and in a case where many are 

so ordered . Thus, according to Si ri llo, Rarrbam' s ruling according to 

Resh Lakish is binding and appropriate because, in fact, he is ruling ac­

cording to Raba : specificatim is not enough. 

Efrati reject s this solution. He points out that Raba 's rationale, 

" n'> rn 'KD" ("\\'ho kn~ \\hose bl ood is redder?"), is only rel evant to a 

case in which regardless of the actim taken, one person will live and 

one person will die. But the bunker case is different because, mless 

the infant's life is surrendered (even if the infant is not iln'>D :i·nn), 

all will die, including the infant . Since Raba ' s ruling would not apply 

here, Efrati asks, "\\hy is it forl>idden to surrender him?'' 

Efrati then attempts to go back to the source of Raba ' s ruling. 

He cites the pr inciple that, with respect to the spilling of bl ood, a 

person is to be killed and not transgress . Raba ' s ruling , ''Who kn~ 

that your blood i s redder," i s the rationale behind the principle. The 



rationale is also explained by the Ran. 28 

t<rl,, , ,Dil.'.l n1D'l!I N,, "Dil:l ,n l " D10D Mn, '>D , , 1110; i mn ,MD 
1D , n, , Dl?Dil '>JD; ,M, ltl, '" l\?1DJ il:l'>:ln\?1 '>D; ,:l, '" 1D)IU1 

"," P\?1:>)1 ;!lM ,il, n'> l H il l Y1l ;u~ il11 :l?il ~M 1:>,D, , , :ii :mn 
, , :l)ln\?1 b l?D '" l '>J'>)l:l :lO'>, ilD; n;o:l illYDil l ,l, ilJ ,M, \?1, 1M:> 

?nt ,M, \?1'> '" l'>D'Ttl ,n , , ,,,)I :l,.ln 1D1 Mil' ilD; ,lnl lYD ;y 

62 

The Ran ' s point is that Q>d permits the suspension of a m.itzvah in order 

to save a life , because a "soul of Israel'' is favored more than a m.itz-

vah . But s uch a suspension would not be pennitted \\hen a Jew is killed. 

Rashi 29 adds that the man would not have asked Raba for a ruling t.11less 

he knew that a mitzvah did not s tand in the way of the saving of life . 

But his situation was different. Regardless of the action taken (or ab­

stained from), a life would be destroyed. Raba' s ruling, "'l\1ho knows ... , " 

\\as his way of saying that it was inconceivable that the Torah would per­

mit a si tuatioo in \\hich a trans!!ression '"as comnitted and a person 

ki lled. 

Thus Efrati concludes that a Jew must be killed and not spill clean 

blood. .l\nd this is true, as Sirillo s tated, whether it i s an individual 

or a comnunity faced with s uch a choice. But then, Efrati suggests that 

this ruling applies only when there i s some dotbt that they will all be 

killed. For ex.arrq>le , perhaps the comnn.mi ty could ki 11 the enemy , or the 

enemy will retreat and surrender of a life will be prevented. But if it 

is clear that non-conpliance would result in the death of everyone, in­

cluding the intended victim, there would be no logical reason to prohibit 

the surrender 

With this distinction in mind , Efrati returns to Rabbi Judah ' s dis­

tinction between "inside" and "outside ... 3o He suggests that Rabbi Judah 

is arguing that when he (the victim) is inside and they (the enemy) are 

outside, the intended victim may only be surrendered if he i s nn,n :l,, n 
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l ike Sheba, because there i s no certainty that he would be killed anyway. 

However, when both the intended vict im and the enemy are inside, and it 

is certain that all, including the intended victim, will be killed (this 

is also COll1'arable to the case of Sheba) , it is pennissible to s urrender 

him, whether or not he i s iln>D ;i>>n. As Efrati s tates, 

,j;, iln>n ;ii>nn pi N;l ny;iip N>n Dl niMiiin~ o>i;iin 01i>D 
.l1blD; inlDl ,,j) 1) Y )0j Mlil ,lin> >lnl )0 ,,,,j D>l~;)D on>J~j 

Efrati finds support fur his opinion in Rashi 's coumentary: 31 

ljn1ni ni> nu01D n>nil NW>i >Jnpi JUjlbD M>ni ,;,; nepDn ilWl'Cl 
,Mlil "9l lM; o;iyn , ,,M; MY> '°" 1DT ;j, ,o>i:»<; 1nM>YlDl 

l) o>ylll ,,M l0K, KY> ;)M .lDN ON ;,yn;1 ll1ln; in>ll 
11\!IYD n"Ml .0~l >JDD 0Dl pn'li PM1 .,.,;,:> ,,~ n1m U"l'ln; 

>l~D ~Dl ln1"T 1';M 1;\!llD 1flt(1 illil (:> 1 ) ;K'lD9) >1j) 1) y;ien 
.~,, lll!IDn>\!lj "l>Y) l1ill 1 >n ,, lill1bb N; ' 'DM"T Ol\!ID onii ,l!IDJ 

l'il "' Pl1ill 1il0 >"DYM ;y>J K'lil 1 >il DK ;;iK ,lDY Pliill 1ill 
.illil nl:>,D) ,,,D, Dle/D >DJ >M ,1DyY ;>yn; ,.,:> 11bD; 1'K"1 

Thus, Rashi suggests that the principle , 1!1!ll >JDD l!IDl pnn PM (one does 

not push aside a life for a life), does not apply in the case of Sheba 

because, even if he had not been surrendered, he would have been killed 

(t ogether with the rest of the corrrm..uri ty) . But, he s t ates, if Sheba 

could have been saved, even though everybody else would have been killed, 

it would not be penni tted to surrender him because of tJ\e principle, 

"one does not push aside a life for a life." 

Efrati suggests that Rashi LD1ders tood the intent of Rabbi Judah's 

opinion: \\hi le specificaticm is not sufficient t o warrant surrender (as 

seen in the Raba incident) , s urrender is pennitted if the enemy specifies 

a person like Sheba, who, regardless, would be killed. 

Rashi adds to his conm:mt the possibility that Sheba ' s surrender may 

have been justified on the basis of his rebelling against the kingdom. 

Efrati points out that this is essentially the opinion of Rabbi Simeon 
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who, in his dispute with Rabbi Judah , said, n 1.J~l'l.l "T"nl'l:i ~:> en~ :i-m>< i:>" 

:in,D .:i,,n "Tl"T n'.l'.' Rabbi Simeon's point, as tllderstood by Efrati, is that 

certainty of death did not justify the s urrender of Sheba, ooly the fact 

that he was :in,D .l, ., n according to the law for having rebelled against 

the kingdom. 

Efrati then seeks to resolve the dispute between Rabbi Johanan and 

Resh Lakish in the light of the true meaning of Rabbi Judah ' s and Rabbi 

Silll!on 's words. Me cites the Matanot Cahtna, 32 which concurs in his view 

that Rabbi Judah pennits surrender when all are inside and cannot escape 

(as was the case in the Sheba incident), even though the person has com­

mitted no sin for which he can legally receive the death sentence , and 

Rabbi Simeon requires that the person be Nl,D .:i,,n. Then he adds that 

in the Palestinian Talmud text, which states , tn :i1 "ll'l>t "'i'~ 1.l 1l )l!l'1 ,., .. 

, .,,.l l.l )I.lei:> :in,D :i,.,n ) )')M0 ., .. !>)IN "lDM i :inP ,.,, ., .,,.l 1.l )1.l0:> :in.,D :i,,n Mn., e1 , 11 

Rabbi Johanan 's opinion is actually like Rabbi Judah's, for he also be -

lieves that ooe is not permitted to surrender a person oo the basis of 

specification alone tllless the intended victim will die even if he is not 

surrendered, l ike Sheba. 

Efrati points out that Rabbi Johanan 's statement, :i,.,n lJ.,M!I ' "!>YM" 

,.,,.l 1.:i )I.lei:> ruPn , " sq>ports the suggestion that Rabbi Johanan rea-

sons like Rabbi Judah, by the use of the tenn ., "1::>.l 1.:i y .:i0:> • Had 

Rabbi Johanan wanted to argue that a persoo who was not :in.,D .:inn could 

be surrendered even though it was possible to save him, he sinply would 

have stated, "iUl'U .:i., ,n U'M" ,"!l)IM • " Yet he used the tenn, i:i )).l!I:> 

., i::i.:i, to make it clear that a specified person could only be surrendered 

if his case was like Sheba's , ireaning that his death was a certainty re­

gardless. Similarly, Resh Lakish 's argunent is like Rabbi Si.Jooon ' s opinioo. 
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Efrati now returns to the Rant> am' s ruling, Y.lel:> iln,n .l,, i rm ', il OM" 

, " and suggests that the Rani>am actually reas-

oned according to Rabbi Jdlanan 's view and not according to Resh Lakish ' s 

opinon. He states, 

01< cl .,,.,:>; 1nJ l:> , ,:>:i 1.l Y.lel.'.> iln'b :in inn n,il 01< :>"emi 
y:ie1 nnlii:>i ,,:>il ii<;:i l 1il," 111:ie1.'.> ll''il , iln,n; iniy ;y,~:i 

:inn ll't"I< 01<1 o,,oe1 ilnl .;"lit P11itlO:l , .. 01 :>"em:n ,,1:>:i 1:i 
01<1 ,lill10D' M; TM l1il'" nlt<)ll ,,Mel:> illl.'.>it o;,., ll1it, iln,D 

• '1:>:1 1:1 y:i0:>1 nrrm · ::inn:> itlit onuit '"Y .nil'" niMii ,,, 

Efrati is s ugges ting that Rani>arn' s use of the term, ' 1:>.l l.l Y.l1!1:> , 

in the s tatement, " • •• '1:>.l 1.l y.Jl!1:> iln'D ::i,inn •,n 01< , ' ' refers not 

rnly to the fact that Sheba was nr.,n :l"h according to the law, but also 

to the notion that he was "iln'l'J :l''n-' , " as good as dead (i.e. , certain 

to die anyway). Thus, according to Efrati, Ranbarn rules according to 

Rabbi Johanan : a person who is not iln'D :i,,,, may be surrendered if his 

death is certain anyway; 

u;nit; ;:>,, 1<;1?1 1<;1< ,,_,:i y.Je1:> ,,,::i nn,n :l''n il'il'el illl:>il 1'1< 
.lill10))'' l1:>.l l.l )l.ll!1 ,,,., ll'1 ,:>.,, l1il' ' 't<"ll.ll '1:>.l 1.l )I.lei:> 

Efrati finds support for his interpretation of Rarrbarn' s intent from 

Sirillo's corrmmtaiy. 33 Al though Sirillo implies that Rarrbam rules ac­

cording to Resh Lakish , it is onl y ,,'hen there is a possibility that the 

intended vict im can be saved (as in the Raba incident) that Rarrbam fo-­

bids surrender. li<Mever, if the death of everycne, including the intend-

ed victi m, was certain, the Rambam would not forbid surrender. 

Ch the basis of this reasoning, Efrati gives his decision in the 

bm ker case. 

o;i:> oy in, '>1'<11 i:> l1ill • 'il ,;,p yn0l OMl n:>i:> pi.l'n" i"J.ll 
,,,,_, '>i:>:i l.l y:i0:i nini , litl1h'-' ;n '1il ·""D' D'h:lll1il '"Y 

ll<:>Dl , 01lD ; Ylil; nl 19~M l'Ml ,o;~ nn,D ,,,:l Oil 0'>1lil'>il ; :JY) 
n J:>O:l ,,,., ilT 1 '>il 01< ,.,,~Ml .1p,n0 n; 01'>) n101 ''ill!1 ,MYl' 

.11 u, nit '" iln' D 
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TI1e man was penni tted to silence the infant because were his 1i fe 

not surrendered, the death of the entire conmlllity (including the infant) 

34 would be a certainty. 

Efrati has obviously interpreted the intent of Rarrbam's ruling very 

differently from the traditional mderstanding that a person may not be 

surrendered unless he is specified and deserving of death. It is import­

ant to try to understand why Efrati felt it was necessary to do so. 

Efratj 's case is very different from Oshry' s case. Firstly , in 

Efrati ' s case the action being judged had already taken place. Efrati 's 

decision would not" <letermine whether or not a person's life would be sur­

rendered; it \\Ould primarily detennine whether or not the person who had 

already s urrendered the infant's life was guilty of a transgression. It 

is likely that Efrati sought to find a way to justify the action so that 

the man could live with his conscience. He might have taken an entirely 

different approach if his decision were going to determine whether or 

not a life should be surrendered. 

Secondly , in Efrati' s case the life of a perscn who was not ;i, , n 

;,nm (according to the usual mderstanding) was surrendered. This ac­

tion was in apparent violation of Ramham's ruling. Efrati could only 

justify the action if it could someh°'" be brought in line with Rambam's 

ruling. \\'hile it is difficult to reinterpret the Rarrbam ' s ireaning, 

Efrati had one major opening, the Rambam's surprising acceptance of 

Resh Lakish ' s ruling when the standard practice is to accept Rabbi 

Johanan ' s opinion in his disputes with Resh Lakish. Jewish co11T11entators 

have never been able to accept the JX'SSibili t y that Rambam really pre­

ferred Resh Lakish ' s opinioo. So Efrati, in seeking to prove that 

Rani:> am ruled according to Rabbi Johanan, could depend on support from 
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the comnentators. Efrati ' s lengthy discussion was the result of his 

realizatioo that, if he could conclude that the Rani>am had in fact ruled 

according to Rabbi Johanan (as Efrati reinterpreted Rabbi Johanan), he 

would be able to justify the s urrender of the infant's life and he would 

resolve the Ranbam's ruling in a way that would be consistent with ex-

pectations, and therefore would be acceptable. t-b s t s triking to this 

author is the cleverness of Efrati' s reasoning . His teshuvah is evid­

ence of the extent to which a law whid1 appears to be clear can be rein­

terpreted in a m.urber of ways in order t o fi t the need of a given 

situation. 

The major ethical q~stion i.nq>licit in Efrati ' s discussion is whe -

ther or not an innocent person's life may be sacrificed under any cir­

cunstances in order t o save other life. Efrati' s answer is yes - if the 

person is doorred anyway . But while he may have sought to arrive at that 

answer because of an ethical sense, the discussion is centered entirely 

on what the law pennits , and not at all en what ethics requires . 

Efrati could have l e t his teshuvah s tand on his reinterpretation of 

the laws regarding surrender. However, he decided to apply an ad.di tion­

al legal principle to this case - the rodef principle. Efrati cites the 

Rani>am's classic ruling. 35 

O"D:>n 1i1n 1:>,!I; 1111in 111!>.:i ;y oin; t<;l?I n11 ; ni.nl nr 1110 
,,::i ,,::i oo::i ,,::i ''))t.):l i::ii yn iinn; 1nin ,;,; n0pnn n1)l))ll 

D'Yll.:i ,,~ 101'<1 K"Yln1!713 ONl - nliin; , , ,n~ 11111:> K1n0 ".:l!ln 
.o;iy ;111 iy::iu inti eJ!ll 'J!ln ~J ,,n11 1'Kl11 'J!ln ,1::1 

Rambam 's ruling that, in t11e case of a woman in labor whose life is 

threatened by the foetus , the foetus is to be regarded as a pursuer (and 

should, therefore, be destroyed unless its head has errerged) , is based 

on a Talmudic passage. 
36

Tue Talmudic passage s tates , 

~on :ii n,::inH< • '1:>1 1111!>.:i::i ,;,y;i; , n.,J 1111in WP 1uu1 i"K 



l)~n 0~) ,,n,, 1'M0 ,~~ l) D'Vl') l 'M i0Mi MY' M) l n ),~ 
.n~ ,~,, M? K?nf!nli onn l)M0 Min ~,3 , 'MDN' .0~) 
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There is a problem here . 3 7 Ranbam seems to have tmdeTS tood the Tal -

mudic text to i~ly that a foetus whose head had not yet emerged should 

be destroyed because of the fact that it was a puTSuer. Yet the mishnah38 

which is the source of this Talnudic discussion does not appear to apply 

the rodef principle te the foetus . It s tates, 

iniK 1'M'Yini ~n,vn~ ,;,n nM ,,nnnn ,,;,; n0?n M'n0 n0Kn 
1'Vli) 1'M ,),, MY' ,,,,n; ,,n,ip n,,n0 ,)~n ,o,i:m o,,~ 

.0~) l)~n 0~) ''"', 1'V0 ') 

Thus the mishnah states that the foetus is to be destroyed because her 

life takes precedence over its life . Rashi ' s accepted interpretation is 

that her life takes precedence because the foetus is not yet a nefesh . 

HOn'ever , this is no longer true cnce its head has emerged. Yet , if the 

rodef principle is invoked (as it was by Ranbam) and the foetus is to be 

des troyed because it is a rodef, then even after its head has emerged 

the rodef label should s till apply. 

l~ever, the Rarrbam coocurs with the Talmud's statement forl>idding 

the touching of a foetus once its head has energed. The Ranbam's state-

, " is essentially a restaterrent of the Talmud's po-

. " So it appears that, while the 

Ranbam supported the Talmudic distinction which pennitted destruction 

prior to the head's emergence and prcli ib i ted it after its emergence, he 

contradicted the Tal1wd ' s decision not to apply the label of rode£ to 

the foetus. 
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Efrati st;>{X>rts Rambam's decision to label a foetus which threatens 

the life of its mother a rodef, because such a label would pennit the 

destruction of the foetus to save the mother. However, the basis on 

which the Talmud would pennit destructim, namely that the foetus is not 

yet a nefesh, is not adequate for every situatim. Specifically, Efrati 

cites a Talmudic passage 3~garding a pregnant woman condemned to death. 

It stat es there that as soon as a foetus moves from its place (in the 

worrb) it is considered another body. It also ccntains the statement of 

Rabbi Abbahu in tht: name of Rabbi Johanan, that scripture's statement, 

''l'hey shall both of them die , .. 4o means that the foetus is to die with 

the rrother. Both s tatenents indicate a status for the foetus sorewhere 

in between that of noo-nefesh and that of hunan being whose head has 

emerged. In this si tuation , according to Efrati, only the label of ro ­

de£ would pennit the destruction of the foetus. 41 

Efrati also derives from the Rarrbam's and Talmud's statements regard­

ing the foe tus after the emergence of the head another s t atus, that of 

rode f under compuls im. This is Efrati ' s interpretation of the phrase, 

" il~ '!>,, xp N'1lWb1 cnn . " Here the principle of "me does not push 

aside a life'' applies. Yet , Efrati argues that since this principle 

does not apply when both the mother and the foetus will die, the rodef 

principle is s till applicable and the foetus whose head has already 

emerged may be destroyed in or der to save a life. 

Thus Efrat i rules that in his case , since all inclucling the infant 

would be killed , i t is permitted to kill the infant because he is a ro ­

def under compulsion for whom the principle, "one does not push aside a 

life for a life," does not apply . As Efrati states, 

''~il; , ;~, ,~ p!>o lN~ l 'N 1l"lil' 0; 1 ~~ ,, ,,~ ,,,, N'il il~ ~·x1 
ilt~l ,Ol1N~ ~,,, 1', 11;y ~' '~ . D?l~ ; 1yn? ,,~ "\~ ,,;y 
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Efrati ccncludes his teshuvah by carparing the two different princi­

ples on \\hich he based his decisim - the rodef and surrender principles . 

He suggests that it would appear that the Rambam's ruling regarding sur­

render would pennit the sacrifice of a life , whereas his ruling regard­

ing the rodef would require the sacrifice of a life. He bases this as­

s1.U11ption on two key phrases. In his ruling on surrender, the Ranbam 

states, "n;,nn::>; ,:> tli'I; ,,.,,n PN." Efrati argues that this staterrent 

was derived from Elijah's dissatisfaction with Joshua ben Levi's surren­

der of Ulla,42 and specifically from his sugges tion that the law pennit­

ting surrender was not a mishnat chasidim. Thus the Ralrbam, by using 

this expression, was indicating that surrender was less than desirable . 

However, regarding the rodef, the Ranbam s t ated, 160 n11 ; i'llm li'IT !:\Kl" 

, , ,l:)"ll.,i'I 0!ll ;y Oln; , " thus indicating that it i s a requirerrent to 

kill the rodef. Yet, Efrati concl udes that this requirement pertains 

only to a willful rodef. But in a case like his, \\here the rodef is un­

der compulsion , killing the infant would be pennissible, but not manda­

tory . Thus, Efrati ends by concluding that both principles would just­

ify the killing of the infant, and the person who did it need not have 

an unclear conscience. Yet, since the act had the s tatus of permissim, 

and not requirement, if a person refused to kill a !Odef in such a situ­

ation, he \.Ould be a:msidered a martyr~3 who s anctified God' s name. 

It is interesting that Efrati felt the need to justify the killing 

of the infant on the bas is of the rodef principle, as well as the prin­

ciple of surrender It is perhaps an indication that Efrati knew that 

his interpretations were forced in order to get the act to confomi to 

-
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the law, and he felt two questionable inteypretations could s tand better 

than one. It is possible that he honestly believed that, because both 

principles were applicable, the man who had carani tted the act s hould 

!m()v that rore than one legal principle justified it. Or , pemaps , since 

Efrati 's teshuvah was given after the fact, and he therefore had plenty 

of time to respond, he decided to explore interesting sidepaths to sat­

isfy his~ intellectual curiosity. 

Efrati' s extension of the rodef principle to apply to a situation in 

which a person's very presence unintentionally threatens the lives of 

others is not mprecedented. Yet he is the first to extend the label to 

an innocent infant. This extensioo raises an iJ11'0rtant ethical question 

not dealt with by Efrati: Is it right to label an innocent persoo a !2_­

def? Efrati was able to answer ''yes" because there are legal precedents 

for such an extension. But mce again , his answer takes the fonn of ci­

tation of legal texts rather than ethical reasoning . 

II. REIDPTICN OF LIFE 

The Redenption of a Boy frail Ausclr"'i tz 

Rabbi Zvi Hirsch t-\eisels, 44 while in Auschwitz, was asked two she ' ­

elot concerning the right to redeem a boy's life at the expense of an­

other life. Meisels, himself, witnessed the tragic events which led to 

the she 'elo t, and the bulk of his teshuvah cmtains this background . 

He writes that en Rosh Hash an ah eve, 19 44, all the male youth from 

the ages of fourteen to eighteen were rot.Dlded up for a selectioo. Each 

of the approximately s ixteen hmdred youth were forced to pass a height 

test. If a boy's head could reach the hori zcn tal bar , he was deerred fit 

fo r work and sent back to the camp alive . The fourteen ht11dred youth 
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who failed to reach the height were put in an isolation block . It was 

understood that the next night they would all be sent to their deaths in 

the crematorium. 

On Rosh Hashanah, the next day , fathers and relatives tried frantic­

ally to secure the release of their loved ones. \\hile some attellllted to 

persuade the ~who guarded the youth with words, others offered what­

ever possessions they had left to the ~ in exchange for their child­

ren ' s lives . At first the kapos refused to take bribes because they 

knew that the Nazis had an exact count of the youths, and for any miss­

ing boy they wot.!ltl have to pay with their ™11 Ii ves. As the day wore at , 

the kapos began to accept bribes and release specific youths. lbvever, 

they would inmediately seize another youth (who had not been designated 

to be killed) to take the place of the released boy :ind keep the total 

count accurate. It is clear that the inmates were aware that any life 

which was saved was saved at the expense of another life. 

Meisels states that many relatives were not willing to redeem the 

lives of their children if, as a result, another life would be sacri­

ficed . They adhered to the principle ,n>rn >MD 

cne of the Jews who was concerned about the right to redeem his son 

approached the rabbi. This man from Oberland s tated that his only son 

was one of the fourteen hundred doored to death. He had the means by 

which to obtain his son 's release , but he knew that in so doing, ano­

ther would be seized in his place (and killed). Therefore, the fatJ1er 

asked Rabbi t-'eisels a ilelYll~' ;i;,;;i; ;,;i<ei (a question which requires an 

inmediate answer t-o a real s i tw:ition), so that he could knc:M if the 

Torah would penni t him to save his son ' s life at the expense of another . 

TI1e rabbi replied by asking hc:M he could give an answer in such a 

-
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serious matter given the a:mditions of existence in Auschwitz . He was 

without halachic books, wititout other rabbis to consult, and without any 

peace of mind. He added that rede01>tion might be possible if the ~ 

would first release the redeerred youth before seizing another. If that 

were the case, perhaps the kapos' Jewish hearts would be s tirred up and 

they would abide by the principle, .,, lY, ;y, l l"lil' , and not seize ano-

ther. However, because the ~' tactic was to seize another youth be­

fore releasing the first, Meisels could not justify rede~tion on s uch 

grounds . ~is els then pleaded with the fa th er to refrain fran asking his 

she 'elah because he did not want to give a teshuvah without being able to 

rely on the sources. 

Ultimately the father inteYpreted Meisels ' reluct ance to answer him 

as a definite sign that the halachah would not pennit him to redeem his 

son. The father willfully and joyfully refused to redeem his son at the 

expense of another life. 
45 

Thus the first halachic questim which arose out of selection of the 

fourteen hmdred youth was whether or not a person could be redeemed at 

the expense of anotiter's life. This question is quite similar to Oshry 's 

second question regarding the right of the workers to seize cards , there­

by saving themselves at the expense of another's life. \\hereas the spe­

cific situation there coocerned a person saving himself, the situation 

in Auschwitz concerned a person saving a dear relative. 

M:!isels indicated that he had no halachic books on which to 1<ely . 

Yet, \\hen he publ ished this teshuvah , he included s ome of the halachic 

discussion which influenced or could have influenced him in this case . 

He begins by citing the Rema, who s tated, 46 

Kl ilt '".VW !l 11)1t< , lDY)I ;,:iiil; "lnll') p;y ><:I j'1'.l i\M l"l 1 'il 
• "1 n><!7 iH l il 

--
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Thus a peTSon who sees i.JTt>ending danger may save himself from it , 

even though as a result he endangers another . Yet another s tatement in­

dicates that once the danger has already come upon him, he is forl>idden 

to remove it if by so doing the danger will come upon his fell CM . 
4 7 

This would nean that a person could save himself at the expense of ano ­

ther only in a situation of potenti al danger and not one of actual dan-

ger. 

The Shakh s tated, 48 

,~,Y~~' 1 n 11n~ "'1 101'< ,,nnn "'Irv< D!ln, , ,~,,n, Dt<l!I y,, , , i nN onnJ "l:i:> ON 

Thus he ruled that , if one had already been seized, it is forbidden 

to redeem hi m if as a result another will be taken in his place. From 

this s tatenent, two principles have been deduced. Firstly , it is per­

mitted to make an effort on behalf of a peTSon who is not yet in danger. 

Secondly , the endangered peTSon may make an effort to save himself even 

after he is in danger, but others may not make an effort on his behalf 

when anothe r would be placed in danger as a result . 

The Yad Avraham cmcurred in this view. 49 He wrote, 

)1' 'T'l!I l 11)1N ,O!)tU\!1 i nN 'lN Hl;~il.'.l ; in11m; ; , :>, UlY)l.:l Nlil\!1 ilNi J 
• Ul 1j71l.'.l "lnN lnj7, t 11 l )l\!1 

Thus , there appears to be doubt regarding the right of a father to re-

deem his son in a case such as ~Eisels ', where it i s certain that ano-

ther would be taken in the son ' s place. I t would seem, ~isels con­

cl udes, that the father could mly redeem his son if their rel aticmship 

was considered to be so close that they were considered the sane peTSan, 

or if one could establish the principle, Dl "ln N ,,n; 1,Dili' 1 J .:l ,, n 

It is obvious from the format of the teshuvah that these halachic 

rulings were not considered by Meisels lD'ltil he had access to halachic 

-
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books. And he is hmest about that fact. More inportantly, after having 

s tudied three teshuvot, we have seen three different kinds of respmsa. 

Oshry dealt with she ' elot for which there was sufficient time for him to 

1.iri te a teshuvah which would determine \\ihat actioo should be taken. SO 

Efrati deal t with a she ' el ah ccnceming an action that had already been 

taken. And t>~isels was confrmted with a i10YJ'J; l il::>;il; il;xw·, for which 

an inunediate, even vernal, answer had to be given (although the text it­

self is a later, scholarly discussion of it). 

In ~isels' teshuvah, the s ame ethical question which was inplicit 

in Oshry' s teshuvah arises: How far can a person go toward saving a 

1 ife at the expense of another life? Only here the questioo pertains 

not to the saving of meself , but to the saving of another. There is 

also an additional ethical question which is inplicit in Meisels' te­

shuvah: What are the limits on the efforts a person can make to save 

his closest relatives? 

An additional case emerged from the selection of the fourteen hund­

red youth. One of the boys doorred to die was a devout, scholarly, God­

fearing pupil of the rabbi, nrured Moshe Rosenberg, from Htmgazy. A 

youth by the name of Akiba Mann wanted to save t>bshe , so he proposed to 

1-t:!isel s that he be redeerred with money . \\hen the rabbi told him that 

if this were done, another would be taken in t>bshe's place, Akiba re­

sponded by saying that he had a plan for that as well; he would take 

his place . The rabbi rebuked him and refused to permit this actitTI oo 

the bas is of the princip:!.e, "PD"Tl!) v1 n. 1151 Akiba said he would 

still exchange places with Moshe i f the rabbi would assure him that his 

action would not be considered suicide . (He was anxious to save ~bshe 

because he believed 1-bshe was a o::>n "Tm;n and the world needed him, 
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whereas his life {Alci.ba ''§/ would never amount to nuch .) But the rabbi 

refused to assure Akiba that it would not be considered suicide, and 

Akiba left feeling sad that he could not offer his life for Moshe's. 

Again M~isels L,cludes separately SOile of the halachic reasoning 

which he ccnsidered or would have consi~red. He begins by stating that 

the Mishnah might s1.4>port Akiba's request. It states: 52 

···" ''"il; ilWN; D1lj? "'Nil • • . l1Jn nK D1l? ,,,::inn l!nlj?Dil ;:i, 
pnll ,Pnl;1TDDl ,irnn;;K"'WJ, ,;K1\?7,; ·q; ,,,;;oil? lil:> 

illil DK ;:::iK , ,,," ,;,:iw lDTJ ?,nblK . iiniwc i:::i~ 1ll ,il; 
in:>; D1l? o:in ,,n;n ilt.ln V1Kil ov ;,,l lil.:>l o:>n ,,n;n iTDD 

, \'1Kil 0)1 ;nl 
Thus, the halac:hah supports the notion of giving precedence to cer-

tain categories of people with regard to being saved. And included in 

the Mishnah is the categoey of o:in ,,ll;n. t.~isels cites a case which 

stpports the noticn that the o:in ,,ll;n has precedence with regard to be-

. d 53 mg save . 

'.l" , , il\?7 l"il:>J NiJ.iOll1 ,;i11y; ln9 inlw ;y ,::ii i)71J~ ' lil 
l:Jil lK;J 'N1l ;JK . n11n; ion, il11 )1 ;:ilK ''il" l1D1 ,il1lYJ 

o; ly; p .lll l .l PK , n11n; 10h'" , Ni 1 Kl ;i DK l il~ll 111 Pnn; Jnn 
• 1J1 ;;,; 01 l? n"ni ;"D' '?, n11.v; 

Yet the Shal<h stated54 that in this ti.re there is no o:>n ,,n;n, even 

with regard to the neasuring of gold. If that is so, the setting aside 

of Akiba ' s life would not be warranted. 

Furthennore, Meisels argues that a o:in ,,ll;n would only take prece­

dence if the person saving him made no intentional effort to cause the 

death of the V1Kil o.v ; cnly that when tl1e man could only save one (and 

chose t o save the o:in ,,tl;n) , the Y1Kil oy dro.med by himself. However, 

what Akiba proposes to do in this case amolD'lts to intentionally causing 

the death of the V1Nil DY. This would not be permitted. 

Meisels also argues that the V1Nil oy cannot offer to be killed in 

the place of the o:>n ,,n;n because of the principle, , ,,, KD11 h'Tn ilD 

'!l1> PlDO • In this regard, Meisels cites Rashi's carment, 55 



i)::iy; Ol j?Dil 'l!Y:l :lU'' Nl; il; 'U:l ill~ill ,liill ;Ki0, lK:> 0'0 ll':> 
.;Kiw, ,,,::in oin inl ' ''' :V ::i , ::in i ni ''il' nn ; lnlYD ;y 

Thus t-~isels is pointing out the fact that even when one can be l abelled 

a o:>n ,,n;n and another an v i Kn oy, nobody can know who is roore favored 

in God' s eyes. 

To anplify this point, Meisels cites a case discussed by D"'iil lin. 
56 

He was disa.issing the dispute between Rabbi Akiba and Ben Patura57 with 

his students . He posed the question: What would the law be if there were 

three men who walked in the desert and ooly sufficient water for two? 

\\hose life should take precedence? Che of his s tudents answered that the 

greater o:>n 1 'D;n should take precedence. Upon hearing this answer, 

o",in nl'l told the students a s t ory from his youth. 

While he was in KnO'l!l!> , the rabbi asker! him a question. A famous 

fool ,Jlo was old and single lived in the city. This man . whose nane was 

Moshele , would dr aw all the water for the residents. What should be 

done if the soldieTS from the government came and threatened to kill ei­

ther Moshe le or the rabbi? The rabbi answered his o.m question by stat · 

ing that, according to the halachah, there is no distinction between the 

rabbi and t-bshele with respect t o the saving of life. The principle of 

'!>U ?lno ,,, , tolii "' rn 'Kn applies. The rabbi added his <Mil mder-

standing of this principle. 

p i nli' :lY ?:> ;y 1l\111i K)il0 t\M ;Ki l!l'l'l 1hK lliil ,; D'"llllM OM , ,il 
HlYY "llOl'l; .)lll1l'l 'M1 l:l y0i Klill!l t\K u i n; l a(f}') ilnK PK0 1nHl K' ill!l 

':>'' ' :> ll1ll'l in l ' n"nl jP1:il "1iK0 !>11 YK il:lY' ;Kl l,il, D"i>' ' M'D' 
• unn ::i11 n, :v in' , ; ' , il'" "P ;i; 

Thus, since only God knows whose life is more valuable , not even the m s t 

evil Jew can be so.crificed in order to save the mos t pious . 

On this basi s , ~isels concludes that the law would not penni t Akiba 
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to sacrifice his life vollntarily in order to save the life of a "PD;n 

o.:in. Furthermore, the principle of PD1li> inn would also apply here. 

Twe new irrportant ethical questions are irrplicit in this discussion. 

Firstly, can one place a value on the life of other people? And, sec­

ondly, does a persm have the right to devalue his om worth? ~isels 

answers both questicns in the negative on the basis of his reading of 

the legal texts . 

~\?isels, unlike Oshry and Efrati, cites legal precedents without at­

terrpting to reinterpret them. This is possibly due to the fact that, 

1vhile the situation confronting him was very real, he was not able to 

consider the relevant halachic rulings until the case was entirely acad­

emic. Or it may be that Meisels believed that the matter before him was 

straightforward. 

l\Mle Meisels' first teshuvah, concerning the redemption of the bo)' 

by the father, bears a reserrblance to Oshry ' s teshuvah regarding the 

seizing of cards , ~isels ' second teshuvah, concerning Akiba's willing­

ness to sacrifice his own life, bears a close reserrblance to the issue 

discussed in our final grouping: Can or should a Jew risk his own life 

to save the life of others? Thus Meisels' teshuvot serve as the connect-

ing link between the issue of surrender of another and the issue of sur-

render of cneself to save another, to which we now tum. 

I II. RISKING CNE ' S 01\'N LIFE 

Saving of Yeshival1 Students 

Rabbi Ephraim Oshry58 writes that, as soon as the Nazis occupied the 

city of Kovno on JlUle 23, 1941, they began their destructim of the Jews 

there. Every day the Nazis would seize Jews on the streets and take 

-
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them to the seventh fortress where their fate was decided. (The seventh 

fortress was a site used for mass executions . ) There were nunerous Li -

thuanians who were very glad to be able to assist the Nazis in the romd­

up, seizing and murdering of the Jews . Ammg those rolllded up by the 

Lithuanians was a group of yeshivah students. 

At this ti.Jre, Rabbi Abraham Grodzinsky, head of the Slobodka Yeshi va]J, 

asked Rabbi Oshry to go to Rabbi David Itzkowitz, secretary of the ~­

ath ha-Rabbanim, and request that he approach the Lithuanians who were 

responsible for seizing the Jews (and whom he knew from before the war), 

to persuade them -te free the yeshi vah students . 

And thus the question arose: Was it pennissible, according t o Jewish 

law, for Rabbi It:?~owitz to approadl the Lithuanians about releasing the 

students since they might seize him as well and he would be endangering 

his life? In other ·words , was it pe:nnissible for him to endanger his 

life in order to try to save another? 

Oshry begins his teshuvah by citing two Talnudic passages wJ1idl, ac ­

cording to Oshry, appear to cmtradict each other. The first states, 59 

1'00? lK lh11ll n,n l K i nll Yl lU Kl n0 ,,,~ OK nKl1? 1'lD 
.1yi 01 ;y iinvn 1<? ini? iin?n ,; , ~n? l' ' n Kln0 , ,;y 1'1<l 

Thus a person is obligated to save another from danger to his l ife 

because of the principle i yi 01 ;y 1 l DYll 1<; 60 

The second passage states , 61 

'1<111 ,,D ,, in1< "'' "l!'l1<1 xli1 n'DP? 1<n>n 1<l nn1 l<ln 1<iJo 
?iup,n 1<?1 ,, ,U?? "'' 1DI< ,, l<l'?U? 1<? 'Kl K'J'9 ' "''Ui' ,,t 

. '9U ?DlO 1<1l l l<lniTl >0:!1 >0:!?'1 l9U PD10 11'1 1<1l11 1D'' 'D 

This is interpreted to mean t'1at just as one cannot kill another to 

save himself, because of the principle '9U i'Dlo ,,, , ND11 'lll,., 'D 

so too should a person not have to risk his own life to save another be-
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cause one could also say , Mn;.,, '!lt> j>tno NUl 101'\i\1 NZ>11 -m.,., '>D 

'!ll> i>DlO 11'1 NZ>1 • " Since the second passage implies that a person does 

not have to risk his own life, it would be a cootradiction if the first 

passage implied that a person was so obligated. Therefore , Oshry con-

L. .. udes that the first passage refers to a situation where there is no 

danger to the life of the saver. It is in such a case that the princi.­

ple of ''Do not s tand idly by the blood of your neighbor" applies . 

Oshry finds support for the idea that a persoo does not have to risk 

his own life in the Tosafot. 62 

'!lt> l'<j>n i o 11'1 ND11 n'> rn 'ND1 Nln N1)01 on n iDNi> n'>!lll nY111 
D'>Yl1 OK ;)N 0'>1 '> ) ll1n; 1n 1K 1'>0JKD) N;N , .,,w K; ntl 1 1Jl 

n'> tn ')Kt) KJ!l'>K 1D'>D; KJ '>N n)11N nT) 1)JD" '' j>lJ'>nn ;y ij>11T; 
N;N ,,n N;, Ol1'>) l11n iJ'M• ,,.,) 1 1) '>!)l) Kj>DlO n'> 1ln1 ND11 

1'D1l i> ,.,.,n nl1~K1 l !lll) ,,.,ln ;.,yn; n1Y?l 1'N' ND;y) o;iy Yi>1i> 
.'lll lnY1 ;y W'>N Olj> '> 1WKJ '>) l'>nJ 0'>1'>) )1lnl K1j>1 Wi>'>nn 1 

Oshry explains that the Tosafot neans that the principle of ' 'be 

killed and do not t,ransgress" applies only when they force a person to 

kill through direct action and not "ihen a persCJ'l takes no direct action 

(for exaJT1)le , if they threw a person on an infant and the infant was 

crushed to death as a result). Oshry argues that if a persoo need not 

risk his cMn life in sud1 a situati on, how mudl the more so may one not 

endanger hilll5elf to save another from the river, beasts or bandits, when 

it involves risk to his life. 

Qi this basis, Oshry concludes that , in his case, it would seem cer-

tain that Rabbi ltzk<Mi tz would be fotbidden from approaching the Lithu­

anians if, as a result, he would be endangering himself. 

Yet Oshry suggests that, perhaps, his case is different. For in 

the other cases, t11e sj tuation involves a person placing himself in cer­

tain danger in order to save another. And there exists no obligation 

fo r a person to endanger himself because of the principle of "' rn 'Kn 

-
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But this is a case of a person placing himself in possible danger in or­

der to save another from certain danger. (There i s fear, but not cer­

tain t)' , that the Lithuanians would seize the rabbi.) And perhaps in such 

a situatioo a person would be obligated to place himself in doubtful dan ­

ger because of the principle of "do not stand idly by the blood of your 

brother." 

And so Oshry rroves on to a discussion of dot.btful versus certain dan -

ge r. lie cites the Kesef Mishnah' s comrrent on the Ran'bam's staterrent , 

".1)11 oi ;y 11D)ln N., ;y ,;:i,y ''Yil N.,, ''Yil? ?l.:>lil .,,, .. 

The Kesef Mishnah wrote , 

,,,DK plOD ,D,011l:l .,,,, ,,D)ln K? ;y ,::iy llDllD nli\)il :in.:>l 
, :i,,n il).:>o pno:i 1DYY O'J.:>il? 

63 

Thus , on the basis of a passage in the Palestinian Talrrud, an opinion 

was given that one is obligated to place himself even in doubtful danger 

in order to fulfill the conmandrrent, "Do not stand idly by the b lood of 

your neighbor. " Oshry adds that the reasoning appears to be that the 

rescuer would only be incurring dotbtful danger in the process of saving 

another from certain danger. This is the situation in Oshry 's case . 

But Oshry questims the Kesef M.ishnah 's opifu.on on the basis of the 

Rambam' s ruling regarding an exile in a city of re fuge . 64 

n1,y; lK il1YD ,;:i,; , ,,DKl 0?11? 1o?pD ,,YD NY1' 1Jl/o( il?1lil 
.,,Yil? 11'< in1,y:i 10Dl ,,mil? ,,,~Ml nl0Dl n1,)I ,,:i llDD n i,y ,,:i 
? .:> l?lDK n?lDDil lDl i\pl;,il ,,D lN 1illil ,,D 11'< D':l.:>l.:> 1:ll)lil ,,D 
n1D ,y 0;1y? Dim KY1l 1JlK j\ll1Y i:i :lKl l.:> inyiwn? ,,,,,~ ?N1Wl 

,lJ , Kl:l0 lD.:> i\nlD? lDY)I i lni\ KYl 01'<1 ?l,lil lil.:>il 

Oshry ci t es the Or Someach ' s coJT'ITentary65 which explained that the rea­

son the Rambam ruled that an exile could not leave a city of refuge even 

to save the life of another was because as soon as he was outside the 

city of refuge , the blood avenger would be pe1111itted to kill him. 66 
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There is, of course, no certainty that the blood avenger would be able 

to kill the exi le. Therefore, his leaving the city would be tantamount 

to placing himself in poss i ble danger and the Rarrbam ' s ruling that an 

exile rray not leave the city of refuge (thereby placing himself in pos­

sible danger) in orde r to save another from certain danger contradicts 

the ruling cited in the Kesef Mishnah. Thus it would appear that in 

Osh1y' s case, the rabbi would not be obligated to endanger himself and 

he might be forbidden to place himself in possible danger to save the 

students . 

Oshry also refutes the Kesef Mishnah ' s opinion b)' pointing out that 

none of the codes include the Kesef Mishnah' s ruling. Therefore, i t 

must not be binding. 6 7 He cites one conm:mtal)' ' s view68 that the codes 

omitted the opinion (whose s ource was the Palestinian Talmud) because it 

is in conflict with the Babylonian Talmud. And when the two are in con­

flict , rulings follow the Babylooian Talmud. (Oshry adds that there may 

in fact be no conflict and that the Pales tinian Tall'llud would concur with 

the Babylonian Talmud ' s view that a person in dol.btful danger takes pre ­

cedence over a person in certain danger. It is just that the significance 

of the Palestinian Talmud's words were misl.Ulde~ tood. 69) 

\\'hile it thus appears that Rabbi I tzkowitz may not endanger himself, 

Oshry considers two ne.-.· questions which might alter the decision : Even 

though the law does not require a person to endanger himself, are there 

~imes when a person should endanger himself? And can a persoo endanger 

himself if he wants to do so? 

He first ci t c ::; the Aruch Hashul chan 's cormnent . iO 

nl~O ?90; ,~~y nM O,l::>n; 01K ~,,n, ,ll;0i in D~~ l K, ~n D, ?Ol9n 
U,M0 n::>lll u;0 O"l?~\!1 ,l91l ilT HPlll!m D'll\!IMini , ,, ~n ;,yn; , ,::> 
o;g~ ,,Jyn ; , ?1!1; 0, l , ,Jyn ,g; ;::>n i n,ll l l llYY nK o, J ::>n; ~'' h 



O'?'K Y0'~ llN~K 001 'll'lNl ilf)l ,,,D inl' lDYY nN 11Dtn K?l 
.M?D o;iy 0''? ,,,>a ?N10'D 09l Oll?Dil ,,, ,1,n1n11N 000 lilt 
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Thus, while aclmowledging that there is no such requirement to place one­

self in danger, the Aruc.h Hashulchan states that each situation should 

be carefully weighed and a person should not be overly protective of him­

self. In other words, depending upon the gravity of the situatioo, it 

might be desired, though not required, that a person place himself in 

doubtful danger. 

Next he cites a passage from the Babylonian Talmud: 71 

il'' wn7D 'Y~'D K? ,,,)?,, 79 ;y ~K KWl~ Ml"'' 'Kil M~1 'll'lK 
il'D?; lflo< 1«1!>l ?lU?, K?v lil'''Y ?9l, M?7;l 'l~ lillil 'Y~lD 

K; 'N , , ~Yl ,,,n 1n? "UlM 'll'l 1l'"UlU; ill; l1DN 11910 ,~,, 
qM MW'~ Ml"'' 'Mil 1l)1 11DM Kn l)ll'll'lUM ljllhl ltn ljll"UlUK 

.ljll09l ' 1DU i1nM l?7t 'YJ 'D il'; 11'f'1lD 'Y~'D K; , ;,~p;, .ll ?y 

'fhe Tosafot conmented oo Rabbi Tarfon' s refusal to hide the Jews who were 

being sought for the alleged nurder of a man, and his decision that they 

should go hide themselves. 72 

110Kl Ohl1il KD\!11 01Ull?.l '11'9 , ,l)1 11DK Kil ljll1DUM il111 
OjhK ,,DUK DKl Ohl1il MD'1 019D lMhM .:iii n1n;K0.ll o'''Yn? 

i 11n;; "'n; "'" rm,n; il'' 'Y.l'b l?ll"l'D u,,;,, i;o; 'l'JM1 on.:i,,n 
.o,inM? K;, 1'1!lil ,; K.l' N?w iilt'" ilt '.ll? ll'DKil; 

Thus the Tosafot cites the reasoo for Rabbi Tarfon' s lD'lWillingness to 

11 In other 

words, by h iding them, Rabbi Tarfon would have placed his life in possi -

ble danger ( for aiding the murderers sought by the ruler) in order to 

save them from certain danger. He was unwi Hing to do this . 

Most i~ortantly , the Netziv, 73 in explaining some of the difficul-

ties in the Tosafot passage, states, 

?90.l lDYY C'ljil; 1191U ,, )771nD illn K? ,, bl ,,, 79 ;y ••• 
• 'M'11 hl170n nin 1YD M;M 'M1l n;,;y il'il ,,,9t< rJ!>l nl.lO 
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Thus , while one is not obligated to endanger hiJT'6elf, i t would be 

cmsidered a middat chasidut74 for one to do so. And me is pennitted 

to be s tringent with himself because, with respect to saving life, one 

may risk his life even when th.e law does not obligate him to do so. And 

this is precisely what the s ituation was in the Palestinian Talnrud pas­

sage which served as the source for the ruling that me was obligated to 

place himself in dotbtful danger. Resh Lakish 's decision there to en -

danger himself to save another was not a result of a duty but of his be-

. . "th h" lf 75 mg strm gent wi 1JT'6e . 

The opinions of the Aruch Hashulchan and the Netziv bring Oshry to 

the conclusion that, while Rabbi Itzk<:Mitz is not obligated to endanger 

him.self, he will do so if he is a man of s trong character and generous 

spirit. In particular, the Aruch Hashulchan's s tatement, that each sit­

uaticn should be weighed and a person should not be overly protective of 

himself, influenced Oshry . For since the very existence of the Torah 

depends on yeshi vah students, and the aim of the Nazis is to des troy the 

body and soul of Israel , each Jew has an ooligation to do whatever he 

can to save yeshivah s tudents so that the light of the Torah will not be 

extinguished and the evil plans to destroy the Jews and obliterate their 

memory from the world will be annulled. In effect, Oshry ruled that, 

wl1ile risking one ' s own life was not required, it was pennissible and, 

in this case, very desirable . 

TI1e postscript s tates that Rabbi Itzkowitz followed Oshty ' s advice 

and approad1ed the Lithuanians . He succeeded in his effort and they were 

freed. 

This teshuvah is another example of a teshuvah which really determ­

ined what course of action would be taken. It appears, on the basis of 
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the two teshuvot of Oshry's discussed here, that Oshry ' s s tyle is to be­

gin by offering pussible l egal precedents which, through conparisan to 

other precedents , reveal to what extent they are applicable in his cases. 

This allows him to eJ11lloy an elimination process t.ntil he arrives at the 

precedent which governs his case. This makes for a very readable teshu­

vah. 

It has been suggested that some of the teshuvot reveal the signifi­

cant role of subjectivit y on the part of the respcndents in their arri­

val at a particular conclusicn . A high degree of stbjectivity i s evid­

ent here, as will be seen through a conparison of the precedents cited 

in this case as compared to those cited in the next case to be discussed . 

Finally , it appears here , as it did in Oshry's previous teshuvah, 

that Oshry evaluates the law in tenns of a personal ethical sense. 

While such an ethical sense is not coospicuous, it is fair to assume 

that Oshry's argument in support of risking one's life as a measure of 

middat chasidut is an indication that his ethical sense feels that a per­

son should do more than the law requires. Indeed, his teshuvah raises 

the inq:>Ortant ethical question: \\hat is a persm ' s duty to save another' s 

life, and what are the limits of su:h a duty? 

Saving of One's Brother 

Rabbi Mordecai Ya' akov Breish 76 was asked a she ' elah by Rabbi Abraham 

Is rael, concerning a tragic event which took place during the final days 

of World War II . A grour of prisoners were taken from a concentration 

calTq) and forced to march along with their Nazi captors in the latter's 

attempt to flee from the Amer ican anny. Anybod)' who could not keep up 

in the death march 77 was inmediately shot by the SS . Occasionally, the 
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prisoners were given a little tine to rest on the side of the road. When 

the order would come to fall back in line, anybody who did not respcnd 

inrrediately was also shot. Thus the prisoners funned a buddy system so 

that when they rested , me prisooer would be responsible to wake up the 

other. 

Some thirteen years after the war, one of the prisoners from this 

death march told Rabbi Israel that he was marching with his younger bro­

ther. At one rest stop he told his brother to sleep and he would be 

sure to wake him when the corrmand to resume the march came. But the 

older brother also fell asleep. When the comnand came, he was so start­

led and disoriented that he imrediately ran into the line of the march. 

By the tine he renerrbered that he had forgotten to wake his yomger bro­

ther, it was no longer possible for him to go back and wake him without 

endangering his <Mn life. So he did not go back and his yomger brother 

\•as never heard fran again . He was sure that he had been killed at that 

rest s top. After carrying trenendous guilt feelings aromd, the older 

brother asked Rabbi Israel two questions: Should he feel re100rse be­

cause he did not wake up his brother? And, secondly, should he have gone 

back to save his brother even though he would have been endangering him­

self? \\'e will examine the second question here. 

Breish ' s teshuvah, then, focuses on the exact question which con­

cerned Oshry : Must or can a person endanger hirrself in order to save an­

other? It should not be surpris ing that Breish utilizes many of the 

same sources as Oshry. 

Breish begins by quoting tht! Kesef Mishnah 's statenent78 that a 

perscn is obligated to place himself in possible danger in order to save 

another from certain danger. After pointing out that the codes omitted 
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this law, Breish states that he has his CMJl serious questions about the 

ruling 79 and thus wished to return to the original Palestinian Ta.l.nud 

tex-t on which it was based in order to conf:i nn his dowts . 

Breish examines two precedents from the Pales tinian Talmud . so The 

first states , 

nDil ,,::>, , 1n::.P ', ,nN ( ill::>o Ol??l) il!PO!l' O:i 1YiP N '?l'K •:, 
ION ,; ,u17 NlK"l 1 )1 "'?; 1:1 "", "'ll'lN ( UD'il "N" nl , ll ,;::>) l.) )'l0:1 

N;,, n:i ,, , :J)Tl!l?ll ,;, t N NJN (l,ill ' JN lN ,l l,ill< , JK lN) ,;, u?nD 
.,; O'J;Tl il; i n' ' Nl , ,; ' 'J :i'il'l , 1l0''!ll ;lTN ( n::>:i '''YI<) 

.' l ::> l o;,, ;y ;;~n," , lJhl ' 

Resh La.kish 's willingness to endanger himself in order t o save Rabbi 

Anuni from certain danger was the basis for the ruling cited in the Kesef 

Mishnah . The second precedent follc:Ms in the t ext and states , 

, ,; :l' "il I<; , , .. .,; ; u, ; , l<l!J 1=> l , PO::>J llnP ,,D O'J;Tl i;u 
,,, ;, , l 1<,n): ;mn T , ; ' lln , , .. , ; ; 11 , ) 111< , , i;n NO' ::>:i i<:i,;\'1 , l !l?l 
OlPJI< , ,,,Tnn I(; ON ? l YY; ,,nnil i , Oil,,nl< ~,,, (O' l ,Tlil l::>;ill!J 

, ; ;,;, n ' Tnili ,o.::n 'nD?l 

Here is another exarrple of Resh Lakish Is willingness to endanger him-

self. Yet it was not in order t o save another ' s l ife , but rather t o re-

trieve stol en proper ty. 

Breish argues that it would be forbidden for one to endanger his life 

in order to save another 's property . Yet Resh La.kish did so. Since he 

could not have done so out of obligation, Resh Lakish' s decision to tl)' 

to retrieve the property may have been motivat ed by the fact t hat he had 

special infonnation about the thieves, that he knew the thieves would 

fear him because of his reno.-ined physical strength, or by his desire to 

engage in an act. of specia".. piety. 81 So it is logical t o assure that 

the sane notivation existed in the first case~ where Resh Lakish endan-

gered his life in order to save another. In other words, the second pre­

cedent, by virtue of the fact that his action was not cbligatol)' , proves 
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that the risks taken by Resh Lakish were precipitated by his own great 

bravery and not by a duty. And this applies to the first case, as well 

as the seccnd. Thus, the first precedent does not lll?an that a person is 

obligated to place himself in possible danger in order to save another 

from certain danger. I t is rather a statement about Resh Lakish ' s per­

sonal standard. Furthenrore , the first precedent is essentially a dis­

pute between Resh Lakish and Rabbi Johanan. And in disputes bet ween the 

two, the law is decided according to Rabbi Johanan. 

To support his view that cne is not required to endanger himself , 

Breish ci tes the Ridvaz.82 

According to this view, not only is one not obligated to endanger him­

self, but the person who does endanger himself i s called a pious fool. 

Breish also cites the Netziv ' s cooment 83 on the Tosafot to the Tal-

mudic passage concerning the Jews who asked Rabbi Tarfon to hide them. 84 

The ~etziv concurs with the view that Rabbi Tarfon was not obligated to 

endanger himself in order to save the others. 

Breish then moves on to a discussion of the dispute between Rabbi 

Akiba and Ben Patura. 85 He interprets Ben Patura' s argunent as follows , 

,; ,M, ,O lD l i:lh; in' OM , o,on ;y:l n lD'0 'M,l l l'M1 . ·~~Monn 
ll0'; Y'l' , nol ,,l ; iUl0' OMl ,On'l0 ''hl ,O' D on; l D,T, n, , , 
.•• lilni 'Mil ' J!lD ,i'!lOl Y"M O' J.:m; ,,,:n ,,,w ll nyi' - ' 'h ' 

Thus Breish interprets Ben Patura 's ruling that both should drink to be 

the result of his belief that t i1ere is a chance that later en they will 

find water and both wi 11 live . If so, then by both men drinking the 

water, one would be placing himself in poss ible danger (tl1at they would 

not find water) in order to save his COTll>anion from certain danger 
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(which would result if the other person drank all the water). But Akiba 

disagrees and rules that " cil:i , ,,, .. and "o,Fliip ,,,n" apply , and there ­

fore the one should drink and not place himself even in dowtful danger. 

Breish adds that the law follOn's Akiba, i.e., cne is not obligated (or 

al lowed) to place hiTTL5elf in dowtful danger. 

Breish then states that were it not for the Ridvaz' statement, that 

a person who places himself in doubtful danger is a pious fool (and 

Breish comnents that many poskim cite these words of the Ridvaz), it 

would seem roore appropriate to call such a person a kadosh, and to view 

such an act as middat chasidut. (Indeed, Resh Lakish 's actions fall in­

to just such a category.) Breish s tates a fear that the Ridvaz' reason­

ing could be used by sorreone to justify his refraining fran saving ano-

ther's life. He states, 

)lllD;, ,ill:>O i'~OD i~nn0 ,D,, .,:>,, ;p,J:ii ,iltD nlD~ ,,:>, Dl 
r>iil ;p)I; t<;l ,pi!ll lHNll:> ;ip~; p:>,,!ll , l~IC> Ol"'l:ffl - ''!llil?ll 

·'''!llil; ,llNil ;~ lnl'll ;y "'l~il; ,;.lll ,ln:iiu? p., 

Breish thus rules that the brother need not be trowled by his ccn-

science because he certainly acted within the law. 

Qie can learn a great deal through a conparison of Breish's teshuvah 

and Oshry 's teshuvah. Oshry , while alluding to the Palestinian Talmud 

text on 'ruch the ruling that ooe should place himself in possible danger 

was based, made no attempt to go back to the original source and dispute 

the basis for the ruling. Breish, on the other hand, sought to deoolish 

tne ruling by proving that it had no real basis. Furtherroore , while 

Oshry greatly errq>hasi zed the idea that endangering oneself was a middat 

chasidut, Breish quickl y passed vver it. Alrost in its place he cited 

the Ridvaz' vie111 that a person who endangered himself was a pious fool. 
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And Oshry made no mention of that viewpoint. Similarly, Oshry was great­

ly influenc.ed by the Aruch Hashulchan' s view that a person should not be 

overly protective of himself, and the point was neglected l>y Breish . It 

should be obvious from this comparison that Oshry tried to emphasize the 

virtue of endangering oneself and Breish wanted to emphasize the fac t 

that it was very definitely not a duty . Thus, while both authors includ­

ed m:>st of the major precedents, they also excluded precedents which m­

dermined the decision they sought to make. 

And, indeed, by examining the circumstanc.es surromding the she 'elot , 

it i s not surprising that either author argtEd as he did. Oshry was 

dealing with a situation in which the lives of numerous yeshivah stud­

ents were really at stake. The man a!:!ed to plead on their behalf knew 

their captors from before the war. It was clear that all parties con­

cerned hoped that a justificatim for his going to the Lithuanians would 

be foLmd. So Oshry wanted to emphasize the texts which would Stt>port 

sud1 an effort, while at the sane time discussing most of the precedents 

,,hich were relevant . Breish 's teshuvah was for the s ake of a man who 

had been 1i ving with a gui.l ty conscience for thirteen years over the 

death of his brother. His teshuvah would not determine anr action; all 

he could do would be to decide whether the brother's action was indeed 

s inful. Since the question was academic, it would have served very lit­

tle purpose to rule that the action was sinful and to force the man to 

cmtinue to feel great remor.;e. So Breish wanted to emphasize the texts 

which would allow the brother to view his action as justified, while at 

the same time discuss ing most of the relevant precedents. 

Thus the COJll>arison of these two teshuvot, the selectivity and em­

phasis of texts, and the background of the two she'elot, give ca:tvi.ncing 
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evidence of the inportance and role of stbjectivity in the halachic pro­

cess. The respondents function as judges, applying law to a specific 

situation . As the situation changes, so too will the applicatioo of the 

law. 

We have now seen those Holocaust teshuvot \J1ich are cmcemed with 

life for life situations. It is appropriate to share, at this point, a 

few general ~ressions about the teshuvot . 

The teshuvot reveal C0111'lete confidence in the law on the part of 

the respondents. Furthenoore , they reveal carplete confidence in CJOd . 

Despite the horrible situations which these rabbis had to respood to, 

none of them questiooed God for even a monent. Because of this confid­

ence, the respmdents felt no need to sidestep or avoid giving a teshu­

vah. (Olly Meisels hesitated and that was only because he did not have 

halachic books with him.) This author has found in the course of discus -

s ing his thesis with friends and acquaintances , that the majority of peo­

ple have great difficulty deciding what would be the right course of ac­

tion , and feel ioore ccrn.fortable evading the issues. Not so the rabbis. 

They knew that the halachah would provide answers, and it is a great 

thing that the rabbis could give answers to such difficult questicns at 

such a crucial tine. 

As indicated in the discussion, there is a great variety with re­

spect to style and reasoning. Soire of the teshuvot accepted legal pre­

cedents on the basis of their usual meaning~ others gave new and very 

plausible interpretations of texts ; and still others gave radical rein ­

terpretations. The degree to which this was done (and many of the te­

shuvot contained more than one level of reascning) depended upon the need 

of the situation, as understood by the respondent. A marvelous by-
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product of this entire process is the great wealth of precedents and in­

terpretations cited with regard to life for life situations . Thus this 

author was exposed to a great nunber of very significant and relevant 

halachot. In tum, these texts and the issues they confronted greatly 

helped this author to derive ethical questions which were inherent in 

the teshuvot. 

And therein is the limitation of the teshuvot in the author ' s eyes . 

Ethical questions have to be derived from, or inplied from, the teshuvot 

because there is no explicit ethical discussion . The lack of explicit 

ethical discussion is an indication that the rabbis ccncemed themselves 

sole ly with legal reasoning and not ethical reasating. The end result 

is that answeTS are given in teTI1lS ~f what is pennissible or required, 

and not in tenns of \\hat is right. And this author would like to be 

able to examine these issues in tenns of what is right . And while it 

might be said that law and right are synonymous for these rabbis, there 

are several exrurples (as indicated in the discussion) of the rabbis' 

personal ethical sense caning into conflict with the law. Indeed, the 

extent to \\hich a given rabbi was : enient in a partirular teshuvah 

seerred directly related to the degree to which his own ethical sense 

came into play, and not to a leniency mandated by law. Furthennore, 

the TIPSt questionable interpretatiCllS given of a law's intent grew out 

of a given rabbi's need to resolve the gap be~een what the law seeired 

to require and what he thought it should require on the basis of his 

o.m ethical sense. 

-Halachic reasoni ng on these matters, as far as its relatioo to eth-

ics is concerned, has ~o major characteristics: (1) it is the law which 

should determine one's action and not a sense of right; and (2) the law 
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close the gap between ~at the law seems to indicate and what ethics 

seems to indicate as the right course of acticn. 
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But this author, as a liberal Jew, is not comfortable with either 

consequence . <Al the one hand, he believes that our ethical sense ought 

to be our primary guide to Jewish religious duty in interpersonal situa­

tions. On the other, he believes that ~ere gaps exist between la-r and 

ethics , intellectual honesty should prevail and the law should not be 

distorted to close the gap. Rather, cne might have to choose between 

law and ethics , and liberal Jews see this as the appropriate response 

to what God demands of us. Let us then look at the treatment of the same 

issues from an ethical approach, ~ opposed to a halachic approach, to 

see if it is more satisfying. 
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OtAPTER IV 

ETiiICAL lHEMES 

Although ethical themes are not explicitly discussed in the teshuvot, 

we have been able to isolate those major ethical issues which are inpli­

ci t in or can be derived f-rom the teshuvot. In this chapter, by examin­

ing the major ethical issues , we will be able to compare the process by 

which ethical soluticns are found with the process by which halachic so­

lutions are found. In addition, we will be able to conpare the solutions 

themselves so that ~ can detennine to \\'hat extent the answers found in 

the teshuvot are ethical. 

I • Enf I CS IN 1HE HALAOWi 

Prior to beginning our ethical discussion , it is important to ask the 

question : Can it reall y be true that ethics as such is not fol.lld in our 

halachah? lh we really need a separate discussioo i n order to deternti.ne 

t11e ethical solut ions \\'hich our teshuvot should give? 

Lichtenstein1 asserts that ethics is ccntained within the halachah 

and i s fully inperati ve. He stat es th.at " the demand or impetus for 

transcending the din is itself part of the Halakhic corpus ." Aware of 

the potential gap between \\'hat the law is and what it should be, Licht­

enstein asserts that teTI'll"> such as lifuim mishurat hadin (beyond the line 

of the l aw) and middat chasidut are part of the halachah 's own internal 

and authoritative system. They are evidence of the halachah ' s self­

cootained ability to correct the law in the direction of the ethical. 
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Lichtenstein cites numerous exanples of ethical demands contained in 

the halachah. 

Rav Yohanan said, "Jerusalem was but destroyed because they (i.e .• 
the inhabitants) judged in accordance with Torah law within it." 
''Well, should they rather have followed the law of the Magians?! 
Say, rather because they based their judgments solely upon Torah 
law and did not act lifnim mishurat hadin (i.e . , beycnd the line 
of the law)."2 --

For Lichtenstein, this statement demanding that a person go beyond the 

letter of the law is equivalent to an ethical corrective m the law, and 

contained within the law. He cites another exanple. 

'"And thou shalt shCM them the way' - this is the s tudy of Torah; 
'and the action they should take' - good conduct" - these are-­
the words of Rabbi Yehoshua. Rabbi Eleazer of ?-txliim says: 
"'And thou shalt show them' - teach them their life 's course ; 
'the way' - this alludes to visiting the sick; 'they s hall walk' 
- to burying the dead; 'the~in' - to exercising kindness; 'and 
the actim' - to_din proper; 1\\hich they shalJ do' - to lifnim 
mishurat-hadin. "..)-

Lichtenstein asserts that the coojunctim of lifnim mishurat hadin with 

mandatory elenents of the law proves that it is not optional, but re-

qui red of a persm to go beyond the line of the law. 

If Lichtenstein is correct, and these devices are an ethical element 

contained within the halachah, i t could nean that there is no need for 

an independent ethical discussion. However, there is no certainty that 

the use of these devices to roove beyond the literal law cons ti tut es eth­

ics. They may sin.,ly have been en.,loyed to urge people to do roore than 

the law demands in every area of life. And while the inposition of roore 

rigorous demands might soiretiires lead to the approximation of ethics (as 

in Elijah's rebuke of Joshua ben Levi for not observing a mishnat chas ­

idim) , it is not clear that the devices are intended to pranote rore eth­

ical behavior. 4 

And even if it could be proven th.at the use of these devices cons ti -

' } ... 4 ..... • ...... • • 
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tutes ethics, it is not necessarily sufficient to close the gap between 

lm~ and ethics . Firstly, if concepts such as lifnim mishurat hadin are 

really enforceable (and there is little evidence that they are), they 

certainly do not carry the sane weight as fixed halachic demands. Sec­

rodly , the vague nature of any of these "ethical requirements" is bomd 

to lead to every Jew interpreting the demand to go beyond the letter of 

the law according to his ~ needs and standards. There is no guarant ee 

that the result will close the gap. Thirdly, there is a possibility 

that the sense of mishnat chasidim, for example , is that a pious Jew is 

required to do ioore than the law requires. However , the ordinary Jew 

1wuld not be expected to do rmre than the l etter of the law . If this is 

so, the gap between l aw and eth i cs would remain t.mchanged fo r the vast 

majority of Jews. 

It appears , then. that even if these devices are an indication that 

ethics operates within the halachah, they are not sufficient to close 

the gap. While these devices make it rore possible for the halachic 

sys tem to approximate ethics, they do not in any way guarantee that the 

halachic solutions will be ethical solutions. It is, therefore, essen­

tial that we look at our ethical issues independently of the halachah. 

\\'e now turn to this ethical discussion. 

I I. ETIIICAL DISTINCTIO~S 

The all-encorrpassing e:hical question which emerges from our life 

for life si tuations is : How does one determine , CJ1 3Jl ethical basis , 

who shall live and \\TIO shall die? 

Two objections are often raised in connect ion with this swject. The 

first is that each situation tragically required that the saving of life 
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be achieved only through the sacrifice of other life . Therefore, each 

was an mtenable situaticn for which no JlX)ral solution could possibly be 

found. This author, while acknowledging the lack of easy alternatives, 

believes that every situation requires a search for the irost ethical op­

tions within that situation. I f nonnal ethical standards carmot be ap­

plied to the extreme situation, then an effort must be made to find those 

ethical standards \\hlch would apply. 

TI\e second objection is that those who did not experience these situ­

ations faced by Jews during the Holocaust have no right to sit in judg­

rrent over those who faced su:h situations. l11is objection is to some ex­

tent born out of the same perspective as the previous objection, that 

nonnal moral alternatives were not aY~lable in these situations. The 

goal of this author, h~ever, is not to sit in judgment. Rather, it is 

to take a fresh look at the ethical considerations in each si tuation so 

that we can COJ11Jare the ethical approach to the legal approach, and so 

that we can provide ethical guidance in life for life situations which 

may confroot us at any time. Still it is inevitable that some j udgment 

will take place , depending en the extent to which Jews during the Holo­

caust acted in accord with the ethical principles established in this 

discussion. And this author is not convinced that such limited judgment 

is either unfair or unuseful. It would be pointless to concern our­

selves with ethical principles which can be derived from life for life 

situations if we were to ccrclude that anycne who faced such a situation 

is exeJ11)t from moral judgment. 

So let us proceed with the discussion. Prior to discussing possible 

ethical bases on which to detennine who shall live and die, it is im­

portant to discuss certain general distinctions (between types of situ-
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ations) which could influence the ethical considerations. 

Personal Decision Making and Collaboration 

The first such dis tinction is between those situations which involve 

perscnal decision making and those which involve collaboration. Efrati 's 

case of the infant in the bunker and Oshry's case of the workers ' seizure 

of the cards are two exa!ll'les of actions which were taken as a result of 

the ini tia ti ve of the group or persons concerned, without any cooperaticn 

with or pressure from the Nazis. Thus they are exanq>les of situations of 

personal decision making . On the other hand, Oshry's case of the Juden­

rat's distributioo of the cards is an example of an action which was 

taken as a result of demands from and cooperatioo with the Nazis. It is 

an exanple of a si tuatiat of collahoration. 

1he question arises: Is a situation of collaboration inherently 

1.D1ethical because it involves cooperation with the Nazis? It has been 

argued that , because the Nazis' plans \\"ere evil and totally unethical, 

and hecause collaboration meant assisting them in their plans, then any 

degree of collaboration should be viewed as unethical . 5 This author 

feels, hOt\'ever , that collaboration is essentially neutral. It is the 

extent to which the actions taken as a result of collaboration are ethi -

cal or unethical which determines \\hether the collaboration itself is 

ethical or not. 

11nJS, for exanple, j f a Jewish colTlllUl'li ty were approached by an evil 

P~"er and on:lered to pay a head tax of twenty five percent of the com­

mmity ' s incorre or else the entire comnlllity would be killed, the ethi­

cal response would be to pay tJ1e tax and preserve the lives of the com­

nnmity nerrbers. Thus ethics would require collaboration because the 

action involving collaboration is ethical. Similarly, if the evil pClo\'er 
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demanded from the Jewish comnunity that it surrender a perscn 's life or 

else face extinction of the entire comrm.mity, as in our situation, the 

ethics of collaboration would depend on the ethics of the act of surren­

der. If it were decided that it was ethical to surrender a person ' s 

life , then collaboration would be ethical. If, h<Mever, surrender was 

viewed as unethical, then collaboration in that specific act would be 

\.D'lethical. Such a view of collaboration means that there is no inherent 

e thical distinction between si tuaticns of personal decision making and 

s ituations of collaboraticn. Both depend on the ethics of the action 

taken . 

Yet this author is not entirely canfortable with the inq>licatims of 

this viewpoint. It seems to be a reality of collaborc!.ion between an op­

pressor and the oppressed that cnce a process of collaboration has begun, 

it is exceedingly difficult for the oppressed group to draw the line in 

its collaboration, and to refrain from conmitting tnethical actions . 

This is precisely what happened during the Holocaust. 
6 

Also , it is pos­

sible that a specific act of collaboration, which appears to be ethical 

when the action is judged cn the basis of the :i.nmediate alternative , is 

unethical when viewed in a long-range context. fur eXaJ'll)le, when the 

~azis demanded or the Jews of Warsaw that they construct a ghetto wall 

,,hich would lock them in, corrpliance may have appeared ethical if, for 

example, tl1e Nazis threatened to kill twenty thousand Jews if they chose 

not to COTTPlY. Yet, in the long-:.-ange, the erecticn of the ghetto wall 

contributed greatly to the Nazis ' extennination canpaign against the 

Jews of Warsaw . And it is likely that it also contributed to the dehmn-

anization process of the Jews. Thus, in an o~rall coo text, s uch can­

pliance may have been methical. 
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So h~, then, should a group of Jews decide whether or not to collab­

orate? They should first decide whether an action demanded by the pc:Mer 

is of itself l.Dlethical. If so , the group should refrain from collabora­

tion. If it is judged not to be 1.11ethical ( for exaJ!llle, the collection 

of the head tax), it should be viewed in the context of the overall de­

sign of the oppressive power. If i t is concluded that collaboration in 

a particular instance '-'Ould contribute significantly to a lmg-range pro­

cess of destruction the result of which would be worse than ncn-collabo­

raticn in the c;pecific instance, then on the loog-range scale such an 

action must be viewed as unethical. 

Of course, it is not always possible to know to ~at extent perform­

ing a given actim will contribute to a loog-range plan or what the long­

range plan is. Indeed, this is the difficulty with Arendt' s scathing 

attack on the Judenrate. 7 She concludes that the Judenrate were inmoral 

because they assisted the Nazis in their program to extenninate the Jews. 

The basis for her claim is evidence which she cites to suggest that 

Jewish collaboration actually made it easier for the Nazis to carry out 

their program; and that: were the Je,o1s not so well organiz.ed, they would 

have fared much better . a 

The problem with Arendt ' s conclusion is that it i s based on a result 

which was not necessarily foresee ab le. Furthennore, by judging the col -

laboration to be unethical on the basis of the end result, Arendt in­

vites the possibility that, had the end result proved that collaboratim 

in the s urrender of life had saved hl.Dldreds of thousands of lives, the 

collaboration would have been judged to be ethical. 9 CXl the surface, 

such a reasoning process may appear to be fair. After all , this author 

has stated tJ1at an individual act \~lich might otheiwise be ethical, can 
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be considered lllethical as a result of the lmg-range context. Is it not 

fair, then, to state that an individual act which might otherwise be l.lle­

thical can be cmsidered ethical as a result of the lmg-range context'? 

This author would argue that such a suspension of the ethical would 

aioo1.11t to the ends justifying the neans, and \\Ould be macceptable. 

Al though it has been shown that the process of collaboration raises 

very difficult problems, it is still the act itself which det.ennines whe­

ther or not a given instance of collaboration is ethical or unethical . 

Collaboration, then , has the same neutral s tatus as perscnal decision 

making, and there is no ethical distinction between the two. Rather, in 

both s ituations, the ethics depends upon the actions themselves . 

Direct and Indirect Actim 

The second distinction is between those s ituations which involve di­

rec t action and those whidt involve indirect action. Efrati.' s case of 

the infant in the blllker, for example, involved direct killing. Oshry' s 

case of the distribution of cards , on the other hand , involved s urrender 

and indirect killing. Is it possible that the ll'Ore direct ac t is ll'Ore 

unethical or ethical, as the case may be? Similar l y , it is possible to 

view the s aving of oneself in Oshry' s case of the card seizure, and the 

saving of one 's relative in Meisels' case of rederrption , as acts which 

eithe r directly or indirectly led t o the seizure of others. Is it pos ­

sil:: le that the extent to which these acts dil"ectly or indirectly led to 

the seizure of others (and their loss of life) influences the ethical 

considerations? 

Wi th respect to the distinction between killing and s urrender, this 

author would again argue that no special ethical consideration exists. 

If it is judged ethical to s urrender a person's life , then it is ethical 
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to Stll'TEmder the persoo to another for the killing or to kill the person 

directly. 1£ it is judged methical to surrender a person ' s life, then 

giving the person over to another to do the killing does not render the 

act less unethical than the direct killing. The author arrives at this 

cooclusion because of his belief that there is really no difference be­

t\\een shooting a person to death and handing him over to another to 

shoot him to death. It is true that reports of Jewish police actually 

taking part in the execution of Jews 10 are extremely distasteful. Yet 

such direct actioo was no more l.Dlethical than the simple stn"Tender of 

those lives would have been. To argue that direct action is ioore un­

ethical is to all<M a person to justify the surrender of life on the ba­

sis that it is more e thical than direct killing would be. It is inter­

esting to note that the distinctions discussed here are closely related 

to the first set of distinctions. Direct killing is most likely going 

to arise in a case of personal decision making (although not exclusively) 

,,hile surrender is only an issue in a case of collaboration. 

\\hat about the saving of oneself or another in a way which direct1y 

or indirectly leads to the sacrifice of another ' s life? Is there an 

ethical distinction? Let us suppose that the redenption of the boy from 

Auschwitz. could have been achieved in two ways - both of which involved 

the substitution of another person for the boy who was being redeened. 

By the first way, the father would have captured another boy and taken 

him to the block where his !"on was being held. lie would have handed 

over to the kapos this boy who was to take his son 's place. llpcn recei v­

ing the boy, the kapos would release the father' s s on. This would bt> an 

exanple of direct seizure of another. By the second way, the father 

would have pleaded with the ~to release his son. Upoo his release, 
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the ~. with the full knowledge of the father, would seize another in 

his sm ' s place. This would be an example of indirect action oo the part 

of the father. As in the distinction between killing and surrender, whe ­

ther a person directly or indirectly causes the seizing of another makes 

no difference from an ethical point of view. They are essentially the 

sane. The di re ct or indirect seizure is judged to be ethical or methi -

cal solely an the basis of \\ilether the saving act which led to the seiz -

ure i s judged ethical or l..D'lethical. 

Danger to Self and Danger to Others 

The third distinctioo is between situations in which one •s ~n life 

is directly threatened and situatioos in which it is the lives of others 

which are threatened. Oshry's case of the seizure of the cards and 

Efrati •s case of the infant in the btnker are examples of situatioo.s in 

which people took an action which would result in the death of others 

only because they wanted to save their own lives. CXl the other hand, 

Oshty's case of the Judenrat ' s distribution of the cards and Meisels' 

case of the father's redemption of his sen are eX3lJl>les of situatioo.s in 

htlich the people who took the action which would result in the death of 

others did so not to protect their own 1i ves , but to protect the lives 

of still other people. Is it possible that the s aving of one's own life 

at the expense of another is more ethical than the saving of others at 

the expense of s till others because of a basic right to self ·preservation? 

Put differently, is it possible to use a different ethical standard when 

one acts out of his basic instinct and right to live as opposed to when 

one chooses b~n.·een the 1i ves of others? 

We must first ask \J1ether a person's right to self-preservation would 

ethically justify any action to defend that right. It is conceivable 
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that the Nazis would have threatened a Jew and demanded that he deliver 

into their hands a group of twenty-five Jews who had been hiding, by 

sha.iing them the hiding place. The Nazis would then kill the entire 

group. If he refused to canply, the man would be killed. Would he be 

ethically justified in cooplying because it would be an act of self­

preservation? If it were ascertained that this group of people had done 

nothing for which they deserved to surrender their lives , the answer 

111JSt be no, it would not be justified. Similarly, if the Naz.is ordered 

a Jew to kill another Jew \\ho had comni tted no act for which he deserved 

to surrender his life, murder for the sake of self-preservation would 

not be ethically justified. 

\\hile we have shown that an act of self-preservation may not always 

be ethically justified, it is possible that an act of choosing between 

the lives of others may never be ethically justified. Yet the sane prin­

ciple would seem to apply. If a person were to witness a murderer at­

terrq>ting to kill another person, he would be ethically justified in at­

tenpting to save the in tended victim's life, even by killing the murderer. 

This i s because the JTn.Jrderer, through his intention to wrongfully kill, 

has given q> for the morrent his equal claim on life. At any rate, this 

is an exa.Jlllle of a situation in which choosing between other lives is 

ethically justified. Similarly, if the Judenrat \o.'ere ordered to select 

four thousand Jews for death, that act would be ethically justified if 

the four thousand Jews had truly given up their equal claim m life. 

Thus the sane principles apply in situations of self-preservation 

and situations of action taken in the interest of others. The action is 

justified or not justified by the sane ethical standard, whether or not 

a particular life deserves to be sacrificed. Yet one distinction can 
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surely be rmde. The closer we get to an act of self-preservation , the 

greater the likelihood that a given act judged to be ethically unjustifi­

able should be viewed as excuseable given the extreme situation. Thus, 

hihile it may not be ethically justifiable for a worke r to have seized a 

card, thereby causing another's death, that act of self-preservation is 

quite understandable and even excuseable. Similarly , the father 's re­

denption of his son would probabl y not have been ethically justifiable. 

Yet here was a father who knew that he had the capci>ili ty of saving his 

only sen. Had he decided to conmi t the act, it would have been under­

s tandable and excuseable, to almost the same degree as an act of self­

preservation. That willingness to excuse an methical act diminishes , 

for this author, as the situation moves farther away from an act of self­

preservation . 

It is interes ting to note that the ooly major Jewish ethical discus ­

s ion to be found concerning life for life situations centers around the 

distinction between the sel f and others . The discussion was pranpted by 

Ahad Haarn's use of the Akiba/Ben Patura dispute to show that justice is 

the basis of Jewish m:>Tality, as corrpared to love, which serves as the 

basis of Otristian J1Drality . 11 Ahad lfaam was attempting to show that 

Judaism was dis tinguished from other religions by its comnitment to an 

abstract ideal. To prove his point, he cited Akiba' s application of 

justice in the case of the two men with only sufficient water for one. 12 

(He accepted Akiba 's view as rinding.) Ak"iba ruled that the ate who had 

the water should drink because his life took preredence. Ahad Haam in­

terpreted this as the ans\\ier justice gives. In this case, where only 

one life can be saved, it is an ethical duty to overcare any feeling of 

conpass ion and to save what can be s aved. Justice requires that the per-
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son who has the power to do so should save himself. Akiba ' s ruling is 

viewed by Ahad Haain as the best eXaJ11>le of Judaism' s coll'lllitment to a jus­

tice which is both abstract and objective, an absolute justice which "at­

taches nnral value to the individual as such , with out any distinction be -

t:l.een the 'self' and the ' other."' He contrasts this sense of justice 

with the O\ristian sense of altruism which denies "the individual as 

such all objective roral value, and makes him rerely a neans to a sub­

jective end." Ben Patura 's view is, according to Ahad Haaill, that of the 

O\ristian altruist who does not value human life for its own sake. 

Nearly evel')' conclusion reached by Ahad Haain has been the subject of 

wide debate. 13 His labelling of Judaism as a religion of justice and 

01Tistianity as a religion of roorality, his assurrption that Akiba's rul­

ing was binding in the case of the two ren with only enough water for 

one, and his dismissal of self-sacrifice as an il!Fortant tradition in 

J udaism, have all been challenged. Yet, regardless of the merits of his 

argwrents, Ahad Haain, :in the writing of his essay and his example of the 

Akiba/Ben Patura dispute, set the stage for the single major Jewish ethi-

cal discussion en a life for life situaticn. 

I1mediate and Delayed Action 

The final distinction is between situations which demand ~diate 

action and those which do not. In Efrati ' s case of the infant in the 

bLn.1<er, if the infant were not killed immediately the entire group would 

have been discovered and killed . There was almost no tine to consider 

the action. However, in Oshry's case of the Judenrat' s distribution 

of the cards, the J udenrat had several days to weigh carefully its ac­

tions. Is i t possible that the action taken in the bunker is rore ethi -

cally justified than the action taken by the Judenrat< because an imned-
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iate response was required? 

Qlce again , the saroo principle applies. The sacrifice of a life is 

not ethically justified on the basis of the cirOJl'1lStances surrounding 

the s ituation, but en the basis of whether or not there was sufficient 

reason to take a person's l ife. The need to respond inmedi.atel y is not 

in itself sufficient reascn to warrant the taking of a life. If, for 

exarrple , a person were in the path of an mmoving car, he might need to 

take iJmediate action in order to save himself. 1£ he pushes two peo­

ple in fTalt of him to protect his body, and they die as a result, the 

action is not ethical l y justified mless they deserved to die anyway. 

The point is the imnediacy of the danger does not make an othe?Wise un ­

ethical act ethical. Rather it is similar to the distincticn disOJSsed 

above. TI1e more imnedi.ate a danger is, and the l ess time there is to 

think out a response , the 100re mderstandable and excuseable is an act 

corranitted to save cne's life. 

TI1ere is one possible exception . This author believes that people 

have a natural instinct for self-preservation. \\'hile that inst inct 

should not be taken as license to coonni-: othelWise unethical acts, it 

is possible that an action is taken solely out of instinct fo r self­

preservation. This is probably what actually happened in the case of 

the infant in the bunker. In such a situation, this author would argue, 

an act which would result in another's death and which would otheNise 

be viewed as m ethical , would 1-e ethically neutral. 1 t is just not pos­

s ible to judge one's natural, and virtually involuntary, instinct to be 

unethical. However, as s oon as there is sufficient time for one to con­

s ider the act , nonnal ethical standards must hold. Thus, in the case 

of the lifeboat, 14 a decision was made to kill a cabin boy so that the 
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others could survive. While this action may appear to have been Jll)ti v­

ated by instinct, nonnal ethical s tandards should apply because there was 

sufficient tine to consider the inplications of the act. 

We have seen that, in general, distinctions between collaboration and 

personal decision making, direct and indirect action, danger to self and 

danger to others and irraned.iate and non-imnediate action, do not provide a 

stbstantial basis on which to detennine whether or not the sacrifice of a 

particular life is ethical or 1.11ethical. So nCM we will turn to those 

bases on which such an ethical decision might be nade. 

I IT. IESERVING OF IEATI-1: l1iE E1lUCAL BASIS fUR KILLING 

It is tnive'l'Sally recognized that the major basis an which a person 

is ethically justified to sl.D'TCnder another person's life is self-defense 

or defense of another. Specifically, if a person threatens to kill ano­

ther, then the intended victim or another person is ethically justified 

in sacrificing the life of the intended murderer if that is the only way 

to preserve the intended victim's life. Self-defense or defense of ano­

ther is ethically justified because a persm has a basic right to de­

fense of his life against those forces which would intentionally deprive 

him of that right. This author would argue that it is also ethically 

justified because at the Jll)rrent a person willfully attenpts to kill ano­

ther he gives up his equal claim on the right to life. 

rn a real sense, the intended murderer becomes deserving of death 

as a result of his willful aggression. That is why it is ethically 

justified to kill him. But what about situations in which it is not so 

clear that a person is deserving of death? Can there be an e thical 
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basis for surrender of life in such a situation? 

It is this qtestion which must be addressed with respect to the is­

sues raised in the teshuvot. For none of the situaticns can be consid­

ered clear-cut cases of a person or persoos deserving of death. ln 

Oshl)' 'S case of the Judenrat•.s dis tribution of the cards, in his case 

of the worker's seizure of the cards, in Efrati 's case of the infrant in 

the bl.llker and in Meisels' case of the rederrption of the son, those who 

\1ill sacrifice their lives as a result of whatever action is taken have 

not conmitted a willful act of aggression which would make them deserving 

of death. Since only the killing of a person who is deserving of death 

is ethically justified, there is mly one way to justify ethically any of 

the actions s uggested in the tes~uvot - to enlarge the category of "de­

serving of death" to include the people whose 1i ves would be sacrificed. 

Let us look at sorre of the possible areas of expansion. 

Acceptance of the Label, "Ieserving of ~ath" 

One possibility is to accept on face valte the designation of a per­

son as "deserving uf death." Thus, if the Nazis ordered the Jews to sur­

render a person because he was "deserving of death," the persoo should 

be s urrendered if i n so doing other lives can be saved. There are sen­

ous ethical problems, hQ\'ever, with such an expansion. Automatic com­

pliance in such a situatioo would mean acceptance of the Nazi definition 

of "deserving of death." Thus, for exanple, if the Nazis ordered the 

Jews to surrender all the old people in a ghetto (who were "deserving of 

death" because they were no longer fit to work), acceptance of the Nazi 

s tandard ''ould require compliance. Furthennore, if the Nazis 01·dered 

the surrender of people who were knCPt\111 to smuggle food into the ghetto , 

or who were known to administer health care, oo the basis that they were 
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"deserving of death." the same problem would peTSist. Clearly the Nazi 

standard of who was deserving of death was methical and COJ11)1iance with 

that s tandard would not solve the ethical problem. 

The l.hintentiooal Aggressor 

A second possibility is to expand the label of "deserving of death" 

to include the unintentional aggressor . This would be a person who does 

not intend to cause the death of anybody, but ,.n10 nevertheless will 

cause death. This is precisely what Efrati sought to do by labelling 

the infant a rode£. It is also one way by which Judenrate sought to 

justify the surrender of certain individuals. If the Nazis demanded 

that the Jews surrender food smugglers , or else nenbers of the CCJllllll.l'\i ty 

would be killed , it could be argued that even if the Nazi definition of 

deserving of death were not accepted, their lives should be surrendered 

because they were n<M an endangering presence to the cormnmi ty. 

Ye t , once again, there are several major ethical problems with the 

extension of the label of "deserving of death" to include the mint.en ­

tiooal aggressor . 

Firstly, soire people do, in fac-t, becorre unwi.llful aggressors because 

of a certain behavior which they cannot control. Can it be ethical to 

kill a person "ho is not responsible for his actions? For example, if a 

nentally ill person attacked sorreone (and was , therefore, an unwillful 

aggressor), would it be ethically justified to kill the attackel in self­

defense or de fense of another? Reluctantly , this author would maint ain 

that the killing of the attacker would be ethically justified because, 

although the attacker is an mintentianal aggressor, he is still commit­

ting a wrongful act. The conmi.ssion of the act lessens the attacker's 

claim on life and ethically justifies the killing of the attacker as an 
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act of self-preservation. 

The author's reluctance to justify ethically the killing of an unwill ­

ful aggressor stems from a feeling that it. i s somewhat t.nfair to diminish 

the claim on life of a person who is not respatsible for his actions . 

Yet he recognizes that the controlling factor is not whether the person ' s 

actions are intentional, but the fact that they threaten life . It seems 

to this author that mmy of history's mass murderers were protebly people 

who were not responsible for their actions . Yet, surely, if the onl y way 

to prevent the mass nurders was to kill the at tacker, it would be ethical 

to do so and unethical not to do so. For, by refraining from killing the 

attacker , many innocent lives would be lost. 

The view that it is ethical to kill the tmintentional aggressor raises 

a new prd>lem. What l imits, if any , are there on who can be labelled an 

lllintentional aggressor and thus deserving of death? Does it refer to any 

person who cans ti tut.es an endangering presence to the COllJllt.ni ty? If so, 

and the Nazis threatened to extenninate the conml..lli ty tnless all children, 

warren , sick people and elderly were surrendered, it would, according to 

the extensim of the label, be ethically justified to s urrender them, for 

as long as they remained in the ghetto they would be t.nintenticnal ag­

gressors threatening the lives of the remainder of the ghetto. (This 

brings out the major problem regarding the extension of the label, a 

temptation to label people as t.nintentional aggressors indisc1imi.natel y 

in order to make easy the decision to sacrifice their lives.) 

But there is a major difference between this case and the one dis ­

cussed above. Here the people whose lives would be surrendered have com­

mitted no wrCJ'lgful act. Since it is the comnission of a wrmgful act 

which allows a person to be considered deserving of death, it would not 
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be ethical to view the children , woiren, sick people and elder ly as de­

serving to die . Thus the label of lDlintenticnal aggressor may, fran an 

ethical point of view, only be extended to a person who has conmitted a 

wrongful act whid1 endangers the lives of others. 

This, in turn, raises another problem. What constitutes a wrongful 

act? It is obvious that a person who attacks another with an axe is 

co1mri.t ting a wrongful act. It is also obvious that an elderly person 

whose surrender is demanded by the Nazis (because he is old) has not 

colTITiitted a-.. -rongful act. But what about the infant in Efrati •s case, 

who cried in the btllker and endangered all the lives as a result? Was 

his act of crying wrcngful? TI1is author would argue that it was wrong­

ful. If a group of people went into hiding from authorities who sought 

to kill them, and one of the members of the group (who knew what he was 

doing) decided to shout at the top of his lmgs to attract the authori -

ties , it seems clear that the shouting was a wrongful act. Similarly 

the crying in the bunker , although unintentional, must be viewed as a 

wrmgful act, and it J.S ethical t o kill the infant to save the others. 

In the context of our discussion, a wrongful act is an act which a 

persoo intentionally or mintentionally conmits which directly endangers 

other life. Sick people, elderly, etc., whose lives were demanded by 

the Nazis, could not ethically be surrendered because the danger they 

posed was not a result of an act they commined but of tlleir slate of 

being. Also , a food smuggler could not ethcially be surrendered because 

his act of S'l".1ggl ing food did not directly endanger other life. 

·n1ere is yet another ethical problem with the extension of the la­

be 1, "deserving of death," to include the lDlintentional aggressor. In 

the context of the Holocaust, a person usually becarre an unintentional 



118 

aggressor as a result of being wanted by the Nazis. If the Nazis wanted 

a particular peTSon, and threatened to kill others if he were not handed 

to them, that person became an unintentional aggressor toward the others. 

To surrender him would Cllce again rean the acceptance of the Nazi defini -

tion of ''deserving of death. " This , as has been pointed out, is l.Dlaccept­

able ethically. 

Doorred to Die 

A third possibility is to expand the label of ''deserving of death" to 

a peTSon who is doomed to die whether or not his life is surrendered. In 

a sense , this is a sub-category of the l.Dlwillful aggressor. Thus, for 

ex~le , the infant in the bUlker was doorood to die alcng with the gr oup 

of Jews, whether or not his life was surrendered. 

This kind of situation has been the subject of some Oiristian ethi­

cal discussion. Thomas Davitt, 15 in his discussion, gives several exam­

ples of situations in \\hich lives were doomed whether or not they were 

surrendered. His fiTSt e~le is about an archaeological expedition in 

the desert. Several of the expedition merrbers becane sick with an ex­

treme ly contagious plague. There are no Ill!dications available to treat 

the disease and no possibility to quarantine the stricken rrerrbers. Fur­

thenrore, there i s not sufficient time to return to civilization. It is 

ce rtain that , 1.11less the stricken rrerrbers are killed and buried, the dis­

ease \•i 11 be transmitted t c- the other merrbeTS. It is also certain that, 

even if s ud1 drastic action were not taken, all the stricken menbers 

would die. 

Davitt' s second e:x.aJli>le coocerns a ioother who is three oonths preg­

nant and has a uterine tl.DTIOr. , The uterus has to be opened and the foe­

tus expelled in order to prevent the mother from bleeding to death. 
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Davitt adds that, since the foetus is non -viable, it would be doored to 

death even if it were not removed . 

His third eXBJTple concerns a mother who is having difficulty in la­

bor. If an errbryotomy is not i.Jmediately perfonned, both the mother and 

the child will die. 

All three of his exa111>les contain two common factors: (1) It is a 

lethal presence (or tnintentional aggression) which is threatening life , 

and (2) whether or not the person who is the endangering presence is 

killed, his life is doored. Davitt believes that in all these examples 

it is ethically justifiable to kill the person who is the lethal pre­

sence . He bases this conclusion on the following: (1) the person will 

die anyway; (2) a person has a right to kill somebody who endangers his 

lifei and (3) the ''who, \J1at , where, when and how" of the killing are 

val ue-judged not to be evil. 

This author concurs in the view that the killing of an unintentional 

killer who is dooned anyway is ethically justified in order to save the 

others. He bases this conclusion on the fact that there is nothing 

achieved by not surrendering the doorred person' s life. Neither the 

doomed person nor the others would be s aved. Since the major ethical 

value inherent in thjs entire discussion is the worth of life, it would 

make no sense to favor a decision 1\lhich would result in the loss of ev­

erybody ' s life over a decision whid1 would result in at least me life 

being s aved. Thus, on this basis, too, the killing of the infant in the 

bl.llker would be ethically justified. 

A s imilar conclusioo was recently reached in a fascinating case . 

Siamese twins were born to an Orthodox couple. They shared a single 

heart. Both were doomed t o die unless one of the two was killed. After 
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days of ethical and religious debate, it was decided that the twin with 

the lesser chance of survival should be sacrificed in order to save the 

other twin . 16 Thus there seems to be general ethical consensus that a 

person who , in the process of dooming others to death 0 is · doo1ned.:Mmself, 

has a lesser cl:l:im on life and may be viewed as "deserving of death." 

HO\lever, there are some difficulties with this conclusion. All of 

the cases cited so far involve situations in \Jlich it is certain that a 

person is doored to die anyway, and in which the perscn who is the endan­

gering presence is clearly identifiable. Yet not all cases are so clear. 

During the Holocaust, sore of the Judenrate justified the surrender of 

old people or tenninally ill peq:>le on the basis that they were doaned 

to die anyway. Thus Jacob Gens of Vilna, after participating in an "ac­

tion" in October, 1942, was quoted :is justifying the participation with 

the fol lowing words, 

It is tn.e that our hands are smeared with the blood of our 
brethren, but we had to accept this horrible task. We are 
innocent before history. We shall be on the alert to pre­
serve the remnants. \\'ho can tell whether victims will not 
be demanded here (in Vilna) as they were demanded there (in 
Oszmiana)? We shall give only the sick and the old. We 
shall not give the children; they are our future. We shall 
not give young women. A demand has been made to deliver 
workers . ~ answer was., 'We shall not give them, for we need 
them here ourselves. ,.17 

T t is clear, then, that in the eyes of many menbers of the Judenrate , 

the ability to label a person doomed to die justified that person ' s sur­

render to save the others. 11\e problem is that the category of "doored" 

is too easily extended from a person who faces i nuninent death , as in the 

cases discussed above, to a perscn who i s likely to die socn. And once 

the label "doorred" is applied to the s ick or old, it can apply to any 

person who i s likely to die prior to another perscn. Because of the m-

• 
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checked potential of the label, this author believes that its use is only 

ethical in those cases where doom is clearly inuninent. Thus it would not 

be ethical for the Judenrate to sacrifice the elderly and the sick on the 

grotnds that they are doomed. There is , of course, the likelihood that 

people will continue to extend the "doomed" rationale too far. Yet the 

possible abuse of the concept does not make its correct application lm.eth­

ical. 

TI1e second problem is that in certain situations the people who con­

stitute a lethal presence, and who are dO<Jted anyway, are not necessarily 

identifiable. Oshry, in his case of the Judenrat •s distribution of the 

cards, ultimately justifies canpliance on the gr01.mds that the Nazi in­

tention is to extenninate the Jewish people, and corrpliance is the only 

rreans of saving a part of the Jewish !'OOple. A real threat of extermina­

tion means that, mless lives are surrendered, everyone is doorred to die. 

Thus, within the comnn.mity, any person whose surrender would save life 

can be considered an endangering presence and doomed to die anyway. Yet 

no person is visibly identifiable as that endangering presence who i s 

doomed to die. Conceivably, then, the conmun.ity could justify the sur­

render of any individual on the grotD'lds that he constitutes a lethal pre­

sence and would die anyway. But would such surrender be et.hically just­

ifiable? Reluctantly, this author must say yes, it would be justifiable 

because the same principle exists. If our major ethical value is the 

worth of life, it would make no sense to favor a decision which would 

result in the los~ of everyOP-e ' s life over a decision which would result 

in at least one life being saved. 

\\hile this appears to justify the main strategy of the Judenrate, 

to sacrifice certain individuals who would die anyway, in order to save 

• 
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other life, i t must be clear that this strategy is ooly ethical if cer­

tain conditions are met. ( 1) There must be virtually no doubt that if 

the individuals are not surrendered their lives would be dooired together 

with the remainder of the comm.mi ty. (2) Since every individual is po­

tentially the endangering presence and doared, the selection of those to 

be surrendered must be objective and impartial. (Fair selection will be 

discussed below.) 

This author trerrbles at the thought that the actions of sone Juden­

rate were ethically justified. Yet it l'.Ould be even worse to justify 

non-compliance when the result would be the extenninatian of the Jewish 

people . It is incooceivable that it could be ethical to pennit the ex­

tennination of one's people if there exists the possibility to prevent 

it. 

Quality of Ll. fe 

A fourth possibility is to expand the label of "deserving of death" 

to a person whose life is judged to be less valuable than that of others. 

Tilis would mean, for example, that the father would be able to redeem 

his son (as discussed in ~~isels' teshuvah) if the person taken in his 

son's place was judged to be less valuable. Indeed, it was on the basis 

of the quality of people's lives that the J udenrate often created a hier­

archy for surrender. Among the groups which were general ly judged to be 

of lesser quality were criminals, prostitutes, the elderly, the sick, 

the mentally ill, children with defects and non-workers. These groups 

were viewed as expendable. If the Nazis demanded surrender of lives, it 

was considered reasonable in the eyes of most Judenrate to sacrifice mem­

bers of these groups in order to save those who were merrbers of groups 

which were judged to be more valuable: colllllllli ty leaders, workers, rabbis 
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and children, for exaJl1)1e. ~ile the hierardries were partially connect­

ed to the issue of doom (the elderly and sick were included because their 

lives were judged to be doored anyway), they \\!ere mainly the result of a 

general sense of worth. The question ari.ses: ls the creation of such a 

hierarchy of worth and expendability ethically justified? This author 

would argue no, ai several grot11ds. 

~bs t importantly, it is beycnd man's capability to kno,..• the true 

worth of an individual. The fact that cne person is a nan-worker and an­

other a worker does not make the non-worker's life less valuable. Who 

knows \Jlat the ncn-worker might do to contribute to the welfare of the 

corrrnuni ty? Perhaps he SlTllggles food into the ghetto . Perhaps he teaches 

children at night. On the other hand, perhaps the worker steals food 

from others. Perhaps he is secretly an infonner. It is inq>ossi.ble for 

any htunan being to assess another person's total worth. Any effort to 

do so will automatically be incanplete and dishonest. And since it is 

dishonest, i t is unethical. Furthennore , en ethical grot11ds, every per­

son is entitled to be viewed as the equal of every other person, unless 

he has corrmi tted a wrongful act which lessens his equal claim. To label 

an innocent person as less than equal is to dehunanize him and to strip 

him of his rightful protection as a hunan being. (A person viewed as 

less than equal is subject to discrimination and abuse.) 

~hunmtlzing an individual is lJ'lethical in any context. It is, how­

ever , particularly offensive in the context of the Holocaust. The key 

to the Nazi s uccess in the extennination of its Jews was their ability 

to dehLDllaJlize the Jew. By labelling certain groups as expendable, and 

in the process dehumanizing the merrbers of those groups, Jews contrib­

uted t c the Nazi program of dehlmlanization. Such assistance in the Nazi 

• 
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effort to destroy the Jews was obviously wethical. 

Thus, in those si tuatians in ~ch life would be sacrificed, it was 

unethical to detennine 'Who would be killed on the basis of assigning a 

val~ to one's life. This is as true for the Judenrate as it is for the 

fa tller who sough~ Lo redeem his son. 

Quantity of Life 

A fifth possibility is to expand the label of ''deserving of death" 

on the basis of the quantity of life. According to this rationale, a 

person would be "deserving of death" if as a result of his life being 

surrendered, more lives would be saved than if his life were not sacri­

ficed . For example, if the Nazis demanded that the Jews surrender a 

specific individual or else the entire group would be killed, it would 

be reasoned that the person's life should be s urrendered because only 

one life would be lost and many would be saved. Similarly, according 

to tllis reascning, it would be justified for a group to kill a person 

who is on the lifeboat with them (to eat that person's flesh) because 

tllere would be a net saving of life . Is quantity of 1i fe an ethical 

basis on which to justify the surrender of life? 

Again this author would argue no, quantity of 1 ife cannot be an 

ethical basis . Fir s tly, the rationale ultimately proves to be absurd. 

According to this rationale, it would be justified to sacrifice one life 

t o s ave a thousand. It would also be justified to sacrifice one htmdred 

lives to save a thousand. And conceivabl y it would be justified to sac­

rifice nine htmdred Cj!\d ninety nine lives to save a thousand, because 

there would still be a net saving of life. But it would not be justi ­

fied to s acrifice a t-~ousand lives to s ave a thousand lives . In other 

words, where does one draw the line with respect to what constitutes a 

• 
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significant enough saving of life to justify the surrender of innocent 

lives? The quantity of life rationale leads to an irrpossible situation. 

SecCJldly, in this calculating process, the in di vi dual ' s life is once 

again dehumanized and cheapened. Its only worth is as a s tatistic, ei­

ther on the side of those to be sacrificed or those to be saved. When 

one believes, as this author does , that each human being is made in God ' s 

irrage and each human being carries the potential to create an entire 

world, then t:he cheapening of life which automatically comes with a quan­

tification (or qualification) rationale is totally unethical. 

Thirdly, just as one carmot place a qualitative value en human life, 

because it is beyond man's capacity to do so, it is also i_nt)ossible to 

place a m.unerical value on human life. Pemaps a person's life is actu­

ally wort:h b«> other lives. The poin~ is that we do not kn<M. There -

fore, any effort to assign a m.unerical worth is again dishones t. 

None of our teshuvot discuss a quantity justification. Yet the Ju­

denrate did. f\t:>she Meri.n, in the course of justifying his participation 

in an "action" in Eastern Upper Siles ia, boasted, 

... Nobody will deny that, as a general, I have won a great vic­
tory. If I have l ost roly 25 percent wir~n I could have lost 
all, who can wish for bette r results .. . 

It is the author's view that such a rationale based oo quantity l.'..aJ1Jlot 

be ethically justified. 

TI1is author has concluded that neither a quality approach nor a quan­

tity approach justifies the labelling of an otheruise innocent person as 

"deserving of death." Furthennore, because of the dehumanization and 

cheapening of life which are inherent in both rationales, this author 

also believes that neither ratimale is acceptable as a means to select 

people to be surrendered when every merrber of a comnunity is a poten-



126 

tial endangering presence and is doorred to death unless lives are sacri -

ficed. 

Fair Selection 

We stated above that one of the conditions which had to be iret in or­

der to justify the sm-render of individuals to avoid extinction was to 

insure that the selection of those to be surrendered would be objective 

and impartial. This statenent anticipated the rejection of the quality 

and quantity rationales. But the qU?stion remains: What would be a 

fair and ethical basis for selection? 

This author would propose three possible bases: random selection , 

proportional selectioo and voltmteers . Random selection would mean es -

sen tially casting lots. The names of evezy individual "'·ould be col­

lected. The necessary mmber of narres would be drawn randanly from the 

total list. Proportional selection would mean that within predetennined 

groups (families , oc~atiooal gro~s . etc. ) a drawing would take place 

to select the nanes . Each group would be responsible to furnish a m.urber 

appropriate to its size. The final possibility is to arrive at the nec­

essary mmber by soliciting vol unteers. The problem with this alterna­

tive is twofold . Firstly, it would be incunbent upon the Jewish c0tmcils 

to be honest about the fate w'hich would most likely be awaiting the vol­

mteers; secondly , many Judenrate started with a volmteer approach only 

to discover that after one or two deportatioos, nobody came foN ard. At 

any rate, all three of these methods have the potential to be obj ective 

and il11lartial . 

Duty to Save Life 

Before concluding this ethical discussim, there is one remaining 
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issue which should be addressed: What is a person ' s duty to save ano­

ther's life? This issue is quite different from the others discussed 

above . All the other issues involved a situation in which a persm cm­

sidered an action to minimize the danger to hinself or to others whom he 

wanted to protect. Now we shall look briefly at a si tuatioo in which a 

person considers an action which will expose him to danger in order to 

protect others . 

Our teshuvot furnish us with two similar cases. Oshry's case regard­

ing the saving of the yeshivah student s and Breish 's case of the saving 

of one ' s brother both concern the duty of a person to risk his life in 

order to save another. 

From our standpoint , the question is whet.her a persoo ever has an 

ethical obligation to place his life in jeopardy. Firstly, it should be 

s tated that a person has an ethical ooligation to save life when he can. 

If a person observed a yolD'lg child about to fall over the rail of a 

bridge , would he be obligated to save that child if it involved no risk 

to himself'? This author would answer yes, because he believes (1) that 

life is a good and (2) that every person has a responsibility for his 

f e 11 ow h l..Dllal'l being . 

Yet what if there was a danger that the intended saver would be 

pulled over by the child and would die along with the child? This is 

COlll'arable to a situation in which the potential victim is in certain 

danger and the potential saver is in dowtful danger. l\lould a moral 

obligation still exist? This author is forced to conclude that it would 

depend on \1'hether or not the would-be resruer had helped to create the 

initial danger. J f, for example, a person co;ued a child to climb over 

a bridge railing, he would have an e thical obligation to save the child 
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even if it neant placing his life in possible danger. If 1 on the other 

hand, a person bore no responsibility for the situatiC8l, he woold not 

have an automatic ethical obligation to risk possible danger to himsel f. 

He would , h011ever, have an ethical obligation to weigh the ri sks in ­

volved in a saving attempt against the degree of danger facing the poten ­

tial victim. 

Essentially the sane principles would apply if the s ituation involved 

certain danger in order to save a peTSon from certain danger. Thus, if 

the only way to save the child was for a person to clirrb over the rail 

hi mself and be exposed to certain danger, Cl'le would be e thically oblig­

ated to ris k his life if he bore partial responsibility for the situatjon. 

Howeve r, if he bore no responsibility he would not be so obligated. In 

the latter case, if a person chose to endanger his life in order to save 

another, it would be his right. But ethics would not require s uch a no ­

ble act, for in assert ing his right to self-preservation he would not be 

responsible for the fate of the endangered person. 

l11 is dis t inction between a sj tuation in whid1 one i s partially re­

spons ible for endangering one' s lifo and a s i tuatiat in which one bears 

no res ponsibility leads this author to the conclusion that the rabbi who 

had no hand in bringing danger to the yeshivah s tudents was not ethicaJ ­

Ir obliga ted t o risk his life t o s ave them, even if i t involved ooly 

poss ible ris k. But the man \Jlo had promi sed to wake his brother wa-. 

ethically obligated to r isL his life, s ince the danger facing hi s bro­

the r was partia lly caused by him. 

l\'. SlMll\R.Y: CCM>ARJSQ'i OF E'Jlf JCAL A.'ID llALAOIIC SOUITICNS 

We have na.· considered those life fo r l ife si tuations faced by .Jews 
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during the Holocaust from both a haladric peJSpective and an ethical per­

spective. It is inportant to see ho..r close the haladlic solutions are 

to the ethical solutions so that we can detennine whether or not one can 

do ethics out of the law . 

Let us quickly review the haladlic solutions. In our first teshuvah, 

Oshry ruled that according to Jewish law the Judenrat of Kovno could not 

distribute the cards . He based that decisioo on the fact that Jewish lell\' 

requires that a person be deserving of death before he can be surrendered, 

and the Jews uf Kovno were not. The reasoning and the conclusion are 

virtually identical with the ethical approach which also argues that ooe 

must be deserving of death before he can be surrendered. 

Yet Oshry, in the cooclusion of his teshuvah , finds sone basis for 

corrpliance . He suggests that, since the Nazis intended to externtinate 

the entire Jewish people, conpliance might be considered an act of sav­

ing . CXlce again, this conclusion parallels the ethical cooclusion that 

if an entire comnunity is doomed (and faces exterminaticn), one is ethic­

ally justified in surrendering life because non-surrender would result 

in the death of everyooe. It is not ~urprising that the ethical solution 

is the sarre as Oshry's, because here it is OshI)''s ethical sense which 

is deciding and not nere legality. Qshry is mable to cite a single text 

to justify his belief that compliance might be mandated. 

Jn the second half of this t eshwah, Oshry concludes Lhat tht work­

ers have no right to seize the cards. 1-e bases his reasoning primarily 

oo the fact that through the seizure of the cards, the workers would be 

directly causing the death of others ,,iho were not deserving of death. 

Ethics comes to the sane conclusioo, although through different reason­

ing. Ethics argues that there is no distinction between direct and in-



130 

direct action and between the saving of oneself and another. If the per­

son whose life will be sacrificed as a result of the action is not de­

serving of death, then the action is LD'lethical. Yet Oshey suggests that 

there is s uch a distinction and that halachah would pennit the seizure 

of the cards if it ooly indirectly led to the death of others. 

Efrati rules that it was permissible to kill the infant in the bunk­

er oo two gromds: (l) that he was doored anyway; and (2) that he was a 

rodef. His conclusion that it is permissible to sacrifice the life of a 

person who is dooired anyway in order to save the lives of the others is 

identical with the ethical conclusion which argues that it is inconcei v­

able that ethics would favor a decision "ihich would result in the loss 

of everyone's life \\hen it is possible to save life. Yet, although the 

conclusion is identical, it is only as a result of Efrati 's ingenious 

and questionable reinterpretation of the major ruling on surrender wch 

requires that a persoo be specified and deserving of death. 

Efrati 's ruling that the infant is a rodef {LD'lder canpulsion) and 

can , therefore, be killed is also equivalent to the ethical view. Both 

halachah and ethics reason that if a person comni.ts a wrongful act which 

directly endanger.; others, it is pennissible to kill the persoo, whether 

his act was intentional or tnintentional. The infant, by crying , had 

corrmitted a wrongful act i,.hich directly endangered the others and which, 

thus, made him deserving of death. 

Meisels refuses to pennit the father to redeem his son. His reason­

ing is that the halachah \\Ould penni t a person to attempt to save him­

self even though others would die as a result, but another person is not 

pennitted to make an effort. While his conclusioo is the same as the 

ethical cooclusion, the reasoning is once again different. Ethics , as 
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stated above, does not make a distinction between the self and another 

except in a matter of instinct. Thus even the soo would be forbidden to 

attell{lt to save himself because the person who would be seized in his 

place could not be considered deserving of death. Halachah seems to be 

arguing primarily from the perspective of the persm conte111>lating an 

action. Ethics argues from the perspective of both the person conte111>­

lating an action and the potential victim. 

~Eisels , in the secmd half of the teshuvah, refuses to penni t a 

young =boy to substitute himself for a person who, he believes, to be a 

much more valuable ht.man being. He bases his ruling primarily on Raba's 

stateirent, ''\\ho knows whose blood is redder . .. " In this case, ethics 

reaches the same con cl us ion through identical reasoning - it is beyond 

man's capacity to knc:M the true worth of the individual. Furthennore, 

the deciding of a man' s worth cannot help but be both dishonest and de ­

humanizing. 

Oshzy ruled that Rabbi David Itzkowitz was pennitted to place him­

self in possible danger in order to save the yeshivah students from cer­

tain danger, but that he was not obligated to do so. Oshry suggests 

that it would be considered a middat chasidut for him to endanger him­

self for the sake of the students. His reasoning is primarily based on 

the fact that under normal ci rcumstances the halachah requires a person 

to save another because of the principle, "Do not stand idly by the 

blood of your brother." H.JWever, one cannot be required to place him­

self in certain danger to save another because of the principle, ''l\1ho 

knows that his blood is redder; perhaps your blood is redder." Yet this 

is a case of only possible danger and, therefore , while one is still not 

required to endanger himself, it might be desired. 
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Breish, in the case of the older brother 's decision not to risk his 

life in order to save his brother, cones to essentially the same conclu­

sion, although he minimizes the fact that doubtful risk might be desired. 

Ethics reascns and concludes similarly . According tc ethics, a per­

son has a duty to save his fellow man from danger. This is equivalent 

to the principle, "Do not stand idly by the blood of your brother. " 

Similarly, ethics would not require a person to risk his <M!'l life for 

the same reasons that the halachah would not require it; the lives are 

of equal value . HC7.\fever, ethics would obligate a person to risk his 

life if he were part ially responsible for the danger facing the intended 

victim. This is at variance with Breish 's ruling, since the older bro­

ther, by forgetting to wake his brother, had contributed to the danger. 

Two of the major ethical questions were not addressed in the teshu­

vot: the quantity of life issue and the questim of fair selection. It 

is likely that quantity of life would be rejected by the ha l ac.hah as a 

basis for sacrifice of life for the same reasons that it is rejected by 

ethics - the worth of an individual life is far too great to reduce it 

to a s tatistic. It is not as clear, however, that halachcil would cm­

cur with ethics on the basis by \\hich i t would be pennitted to surrender 

life. Ethics ar~s that any selection must be dcne on a fair basis, ei­

ther by random selection, proportional selection or volunteers . Halachah 

has never been enthusiastic about soluticns such as casting lots. Rather 

it tends to s~port the creat.ion of a hierarchy of expendability . Class­

es of people judged to be lc~·:er in worth are to be sacrificed before 

those of higher worth . Converse ly , ment>ers of those classes \\nich are 

judged to be higher in worth (males, scholBI'S , priests , military leaders, 

etc . ) are to be saved before those of lower worth. While this halachic 
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precedent was not really used in our teshuvot, it was the principle basis 

for selection in most ghettoes . 

Ethics, h<7"1ever, maintains that the creation of such a hierarchy ccn­

tradicts the principle that no man is capable of assessing the full worth 

of the individual. It also appears to contradict the principle of 'Who 

knows that your blood is redder; perhaps his blood is redder." 

01 the basis of this COOl>arison between the ethical solutions and 

the halachic solutions for life for life si tuatims, it appears that the 

haJ achah and the ethics are usually in agreement. HC7"1ever, the two are 

not equivalent, and the COOl>arison helps us to see the probl ems which 

exist in attempting to equate the law with ethics: 

(1) 01 occasion, the halachah is in conflict with ethics. This is 

true in Breish's ruling that the older brother has no duty to risk dan­

ger to himself to save his brother. It is a l so true when the halachah 

would support the creation of a hierarchy of expendabili ty. 

(2) On several other occasions, the halachah is in agreement with 

ethics cnly because of the interpretation of the respondent. Oshry ruled 

that the workers could not seize the cards because it c<l1Stituted an act 

which directly caused the deaths of others. Another respondent could 

have easily ruled that it was an indirect action and, therefore, pennis­

sible to seize the cards. If so, the halachic ruling would have been in 

conflict with ethics. Similarly, Efrati ruled that the infant could be 

killed because its life was doaned anywCI' . l\hile this ruling concurs 

with the ethical view, JOOS t other respondents would have probably ruled 

according to the usual understanding of the law, that a person must be 

specified and deserving of death . If they had , then in this case the 

halachah would again be in ccnflict with ethics. In other words, lll.lch 
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of the agreement between the halachic solutions presented in our t eshuvot 

and the ethical solutions is the result of the subjectivity of the respond­

ents . Since subjectivity is always a factor, what appears to be agree­

ment between ethics and halachah in one case may be a conflict in another 

when the halachah is inteTpreted according to another ~·s subjectivity. 

(3) Sorretimes the halachah itself offers what appear to be contra­

dictory alternatives - one ethical and me not ethical. This is troe, 

for exaJll'le, with the question of the quality of life . On the one hand, 

the halachah rules that no person can cmsider his blood redcier than ano­

ther's; each life has the same value . On the other hand, the halachah 

justifies the creation of a hierarchy of expendability, thus acknowledg­

ing that certain 1i ves have more worth than others. It would be dishm -

est then to cite the forner ruling (and the ethical one) as the Jewish 

view on the quality of life. If one were to rely solely on the halachah, 

then he would have to be prepared to abide by either ruling, for in a 

given situation either ruling might be applied. 

(4) As stated above, ethics is primarily concerned with what is 

right while halachah is cmcemed with what is pennissible or required . 

These different goals lead to different approaches and perspectives. 

Oshry, in his discussicn of the seizure of cards; Efrati, in his discus­

sion of the infant; and Meisels, in his discussion of the father's re­

demption of his son, cmfine themselves to a search for relevant texts 

\\hich will determine whether or not a particular action is pennissible. 

The texts which are enployed do not generally argue £ran the perspect­

ive of the potential victim of any action. TI1eir focus is liJJ\.ited . 

Ethics , on the other hand, requires a broader perspective. Before one 

can act he needs to consider the full i~lications of his act: how it 
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will affect him; how i t will affect the potential victim; hCM it will af­

fect other interested parties. One most then weigh all the iJTl>lications 

and decide what would be the right acticn to taJce. 

en the basis of the gap which exists between halachah and ethics, 

and which has been confirned by our canparison, this author nust conclude 

that one cannot do ethics solely out of the halachah. Yet it must also 

be stated that there is a remarkable degree of equivalence between ethics 

and the halachah. Fi TS tly, the reasming and conclusions fol.Dld in the 

halachah are often identical to the reasoning and conclusions fol.Dld in 

ethics . Seccndly, in the course of the ethical discussicn , this author 

fomd ~~lf dependent en halachic texts in order to be able to articu­

late sorre of his ethical positicns. c.oncepts such as the creaticn of 

rran in the image of God, the saving of one life being tantannunt to the 

saving of an entire world and the duty of man not to stand idly by the 

blood of his brother are at the very fomdaticn of the ethical discus­

sion. Thirdly, without reading the relevant halachic texts, this author 

would not have been able to fonnulate all the ethical questions which 

needed to be discussed. Many of the questions emerged out of the hala­

chic discussicn Clld thus the halachah served as a valuable aid to the 

ethical discussion. Finally, this author maintains a general sense that 

much of Jewish law is ethical and concerned with ethical behavior. 

So, while it is not possible to do ethics solel y out of the ralachah, 

i't is possible to rely on tr.e halachah for ethical guidance . The per­

sm who wants to be a good htrnan being and to act ethically in life for 

life situations probably cannot be bound by the halachah. However, the 

person who wants to be an ethical Jew ought to ccnsider the halachah. 
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OiAPTER V 

CCNCLUSICN 

Jn the cooclusion, the author will seek: (1) to SUITUTlarize the major 

sectims of the thesis with an errphasis on what the author has learned 

from his preparatioo of each section; and (2) to draw some conclusions 

m how one ought to approach Jewish ethics. 

In the · f.i.rs t $ubstantive chapt er, the author explored the class i cal 

Jewish texts \.hich address the life for life issue. He attempted to 

shao.1 tlle original intent of each te.xt . the various textual proolems 

which occur . the degree to which the inteTJ>retation of each text is flex­

ible. and the texts' applicability to life for life situations faced by 

Jews during the Holocaust . 

As a result of his study of the texts, the author gained many new in -

sights: ( 1) he learned that the extent to which inteTJ>retations are flex ­

ible is directly related to the nurmer and nature of problems contained 

1\ithin each text; (2) he learned that the language of each text, as well 

as different versions of the same text, are greatly influenced by the 

degree of security which Jews felt within their socity at a given point 

of time. Specifically. as pressure upon Jewish comnuni ties by outside 

powers increased, there was a greater tendency toward acconurodaticn with­

in the texts discussed here; (3) this , in tum, taught the author that 

the laws were generally devel~ed out of a real ccntext, and not a theo­

retical one. Indeed, these laws errerged out of those real situations 

which challenged the halachah to maintain its values of life as a good 

and corranunal responsibility in the face of seemingly ifi1'ossible choices; 
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(4) he gained an insight into the limits of applicability of each prece­

dent - the gaps \Jlich exist between the s ituations covered by the texts 

and later situations whid1 arose and which were s lightly different; and 

(S) he gained the opportl.D'lity to study classical texts about which he 

had heard because of their prominence in Jewish ethical discussions. In 

the process, the author developed a sense and appreciation for why these 

par t icular texts were at the core of the discussims cmtained in all 

the Holocaust teshuvot on the subject of life for life. 

In the second subs tan ti ve chapter, the author examined each of the 

five relevant Holocaust teshuvot . He attempted to shCM the application 

of the classic legal texts discussed in the previous chapter to those 

life for life situations faced by Jews during the liolocaust, the process 

by which each respcndent approached and resolved his particular issue , 

and the ethical issues which are ~licit in or can be derived from each 

teshuvah. 

In the process of studying each of the teshuvot, the author leamed 

a great deal: (1) he gained his first opportl.D'lity to read complete, tra­

ditional teshuvot; (2) he gained a feel for the variety of styles of 

writing, approach to texts and reasming enployed in the teshuvot; (3) 

he saw hCM the classical texts were treated within each of the teshuvot; 

and (4) most inportantly, he saw how the respondents atterrpted to re­

solve various problems whid1 hindered their ability to render an easy, 

clear-cut opinion . 

The problems which the respoodents had to overcoue include: ( 1) re­

solving an issue for whid1 there was no direct precedent in the law . In 

that event, the respondent would feel the need to present n\ll'IX!rous pre­

cedents which might have some relevance and M~igh the degree of applic-
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ability of each one. As a result, this author gained an exposure to an 

extraordinary nurber and variety of relevant legal texts; (2) resolving 

an apparent contradiction between an actic:n already taken or intended to 

be taken and the basic legal statement on the issue . In that event , the 

respcndents often chose to give a different but plausible interpretation 

of the basic law's intent, or to give a radical reinterpretation, depend­

ing upm the need of the situation as viewed by the respondent. As a re­

sult, the author gained an insight into the ways in which the respondents 

made seemi.ngl y inflexible legal positicms flexib l e enough to meet their 

needs; and (3) the gap between law and ethics which exists and of which 

the respondents were aware. The respmdents e:xhibi ted a cmcem for the 

gap between what the law would pernri.t and their O\\'l'l ethical sense of what 

was right. They sought to reduce the gap by radically reinterpreting the 

lm'' • by stating the standard legal position, but then adding that one was 

expected to do more than the law required , and by offering an opinion 

which, a l though couched in legal -sounding language , was not accompanied 

by legal texts, but was in fact the respondent's own ethical sense. The 

author , in his exposure to the respondents ' attenpts to resolve these 

proolems, also learned a great deal about the role of swjectivity in 

the halachic process. 

The lack of explicit ethical discussion, the respondents' own con­

cern about the gap between the law and ethics, and thj s autJ1cr's inde­

pendent sense that such a gap exists , led the author to the concl usion 

that he l!'Jght not be able to arrive at a satisfactory ethical position 

exclusively through the halachah . 

The prospect that the author might find an ethical approach nnre 

satisfactory than a halachic approach led to the third substantive chap-
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ter, an examination of the ethical therres i.JJq)licit in or derived from 

the teshuvot. In this chapter, the author utilized his ~ ethical 

sense to reascn through the major ethical issues which ererged from the 

t eshuvot. This set up a basis for CO"l'arison between the approach and 

solutions fomd in the halachic system and the approach and solutions 

fomd in the ethical system. 

In the process of taking an ethical approach to the life for life 

problem, and of COJ!l>aring the two approaches, the author again gained 

sone valuable insights: (1) In struggling to develop a logical approach 

to the ethical discussion, the author learned that the sole basis on 

which me could ethically decide who shall live and who shall die is by 

being able to judge one life as having a lesser claim on life than ano­

ther, and by viewing that lesser claim as the equivalent of deserving of 

death within the context of our extreme situaticn; (2) In the course of 

the ethical discussion, the author was able to gain a feeling for just 

h()\t theoretical some ethical discussions seem or need to be; (3) Also, 

the ethical discussion assisted the author in his Oh'fl attelll'ts to decide 

what the right action was in each life for life situation faced by the 

Jews during the Holocaust; and (4) The CO"l'ariscn of the two approaches 

fo rced the author to conclude that one cannot do ethics solely out of 

the halachah . 

This conclusion arose out of the author's COJTFarison between the gov­

erning principles which energed from the halachic solutions and those 

which emerged from the author's CJ."11 ethical solutions at the conclusim 

of the preceding chapter. In general , the author fowd that both sys­

tems maintained their conmitrents to the values of life as a good and 

man' s responsibility to his fello.v man in their responses to the chal-

-
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lenges posed by the life for life problem. In other words, he felt that 

generally both the ethical and the halachic systems were capable of re ­

sponding to the challenge. However, he fomd that many of the principles 

which emerged from his ethical sense were not apparent in the halachah. 

Indeed, the author fomd that the halachah sonetimes n.ns directly comt­

er to ethics, sometimes obscures ethics and sometimes is ethically 

arrbiguous. 

Therefore , the author cane to the conclusion that cne carmot do Jewish 

ethics sole ly out of the halachah. Since , as a liberal Je\\· , this author 

cares greatly about ethics, it should not be surprising that he finds the 

halachah somewhat msatisfying in its treatnent of ethical issues, and 

that he is unwilling to depend en it for ethical answers. Yet, is the 

author any more satisfied by the prospect of doing Je\\ish ethics out of 

general ethics? The author must again admit that he would be left sorre­

what \J'\Satis fied. 

The author's Call>ariscn between the halachic and ethical approaches 

not cnly showed him irreconcilable differences between the two systems; 

it also showed him a remarkable degree of equivalence between the two. 

TI1e author found that the majority of halachic solutions were not cnly 

ethical, but that the reasoning employed in the two was also quite simi -

lar. Furthennore , the halachah greatly assisted the author in the pro­

cess of fornruJating the ~thical questims, articulating the ethical prin­

ciples and developing the ethical solutions. ln other words, the author 

is not sure that he could have organized the ethical discussion or come 

to his O•'Jl ethical conclusions if he had not been aware of the halachic 

discussion. And, even if he could have arrived at ethical conclusions 

independently of his awareness of the halachic discussioo, the author 

> 
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could not consider ethics which ignores the primary guide to Jewish legal, 

spiritual and corramnal life as Jewish ethics. As both collllli tted liberal 

and comni t t ed Jew, this author is no more willing to sacrifice his ties 

to the Jewish people and Jewish tradition than he is his sense of ethics . 

If one cannot arrive at Jewish ethics either excllJSive:ly through t.l-te 

halachah or exclusively through general ethics , then ha.i can one arrive 

at Jewish ethics? While this author has no definite answers, he be­

lieves that the process by which he examined the life for life problem 

is a step in the right direction. The author examined the halachic and 

eth ical systems' approaches to the issue independently of each other. 

This alla.ied the author to gain a sense of the inherent needs of each 

system (for exaJll>le, the need of the hal achic syst em to be practical, and 

the need of the ethical syst em to be idealistic), and the ways in which 

those needs led to a certain kind of reasoning. In a sense , he was able 

t o appreciate the COJllll exity of the issues, the possible ways in which 

the issues could be l'eSolved and the ex"tent to which the systelll5 could 

meet the challenge posed by the extreme sit uation because he let each 

sys tem stand initially on its am tenns. 

After the independent s tudy of both approaches, the author compared 

the reasoning and solutions fomd in both systems. 1\hile the comparison 

revealed maj or differences, as we 11 as equivalent solutions, the author 

is not willing siJllllY to d10ose one system over the other. This reluct­

ance is primarily due to the respect whid1 the autl1or developed for both 

system; as a result of his effort to examine serious ly the entirety of 

each sys tem's approach to the life for life problem. It is also due to 

his belief that general ethics helped the author judge the halachah cri­

tically, and the halachah helped the author fonnulate his general ethical 
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principles . 

This author , then, took the halachah seriously. In roost cases, he 

believes that the halachic reasoning and solutions are equivalent to eth­

ical reasoning and soluticns. Where the two systems differ, this author 

feels corrpe lled to accept the ethical principle. And, although a given 

principle may contradict the halachah , the author believes that he can 

consider such an ethical principle Jewish since it ~holds the same 

values of life as a good and man's responsibility to preserve it \\nich 

are of paramomt inportance in Jewish tradition. 

The author feels genuinely good about his approach. He believes he 

has exhibited a coTlllli trrent to both the importance of the halachah and 

general ethics for the liberal Jew. He believes that he has maintained 

a respect for the integrity of both systems and their influence en his 

thinking. Finally , he believes the comparison of the two systems has 

gfren the author a check on both systems, so that he can detennine what 

is ethical about the halachic solutions and ask himself what is Jewish 

about the ethical solutions. Out of this conparison has errerged, for 

this author, a set of principles which he believes t o be Jewish and ethi­

cal because of the influence of both systems on the process. 

Ine major question which remains i s: Does the process br which the 

author has examined the life for life problem constitute a way of doing 

Jewish ethics? And, if not, ho..r J.oes today's Jew figure out what Jewish 

ethics are? 

) 
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