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Report on the Rabbinic Dissertation Submitted by Douglas Kahn
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ETHICS IN CERTAIN HOLOCAUST RESPONSA:
THE LIFE FOR LIFE PROBLEM

Mr. Kahn's thesis proceeds on three levels. Primarily it
is a study in Jewish law as it relates to an ethical issue:
sacrificing one life for another life. Here the author has care-
fully analyzed the five major relevant classic texts on which
later respondents drew for their decisions. And he elaborated
his study of the Holocaust decisions with such fragments of
information as we have about other such Holocaust discussions
and decisions. Secondarily, the author subjected the same case
material to an ethical analysis, proceeding then to compare anc
contrast the halachic approaches and decisions in given cases
with what ne pelieves to be the ethical values therein. While
he finds much similarity between the two, some significant dif-
ferences also emerge. This then leads him to some speculation
about the oft-heard suggestion that contemporary Jewish ethics
should be done primarily out of the sources of Jewish law, a
position he finds valuable but not thoroughly satisfactory in
the light of this research, albeit of a limited nature. He con-
cludes that a new approach to the ethics of Judaism remains to be
fashioned in our day.

This is an extraordinarily rich thesis, in depth, in range
and in suggestiveness. Meticulous attention to detail in lega.
matters is the basis for abstract ethical speculation of a high
order. The history of Jewish law is encompassed with 2ase yet
the contemporary ethical consciousness is livingly present. On
every one of the multiple levels of exposition, study, discernment,
interpretation, comparison, conclusion and speculation, Mr. Kahn
distinguishes himself and does honor to the College's educational
program. He shows a rare promise for work in this difficult area
of modern Jewish thought and he should receive every encourage-
ment to do further work in it. It is with very great pleasure
indeed that I recommend this thesis for acceptance.

Respectfully submitzed,

April 1979
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CHAPTER I
INTRODUCTION

Both Judaism and general ethics view life as a good. Furthemmore,
both maintain that man has a responsibility toward his fellow man. Thus,
as a rule, life ought to be preserved and one ought to be able to count
on his fellow man to assist in its preservatiam.

Yet, from time to time, situations arise in which human life can on-
ly be preserved at the expense of other human life. In such situations,
the only way to uphold the values of life and responsibility toward
one's fellow man is to save life in a way that guarantees the destruc-
tion of other life. It is not difficult to choose one life over another
if one life clearly has a greater claim on life than the other. Such is
the case with self-defense or defense of another. It is umiversally re-
cognized that one has an ethical and legal right to kill a willful ag-
gressor in order to prevent the killing of an innocent human being -
precisely because a person who intentionally seeks to destroy another's
life is judged to have a lesser claim on life.

However, there are many situations in which the choice of who should
live and who should die is not so clear because none of the people whose
lives could be sacrificed has committed an act for which he is deserving
to die according to any usual standard. For example, the Talmud con-
tains several such situations: (1) A gang of non-Jews demands that a
growp of Jews hand over one of its members to be killed by the gang.
Non-compliance will result in the death of the entire grouwp of Jews.




Should the Jews comply if the person to be handed over has done nothing
for which he is deserving to die? (2) Again, the nan-Jewish authority
orders a Jew to kill another Jew or else be killed himself. Should the
Jew obey even when the person to be killed has done nothing to lessen
his claim on life? (3) Two Jews are wandering in the desert with only
sufficient water for one of them to drink and survive. If both drink,
both will die. Should one drink, although it will cause the death of
the other who has committed no act for which he could be judged deserv-
ing of death?

Agonizingly difficult situations such as these are known as the life
for life problem. Because both life itself and the responsibility to
preserve it are values of paramount importance in both Jewish tradition
and ethical tradition, no problem poses as great a challenge to either
system as does the life for life dilemma.

Jews, like all people, have been and will continue to be faced with
life for life problems. But perhaps no other people has been faced with
as many such situations, because it is a reality of Jewish history that
the tyrannical powers which have oppressed the Jewish people have con-
sciously sought to force the Jews to choose between lives. And the Nazis
virtually institutionalized the idea that the Jews must choose who should
live and who should die.

Many of the Nazi policies forced the Jews into the life for life
dilemma. The Judenrate (the Jewish councils established by the Nazis)
were given quotas to fill for deportation. They had to select from among
the Jews of their particular ghetto who should live and who should die
(by being deported). The resources distributed by the Nazis to the




Jewish commmities (food, work pemmits, etc.) were purposely limited so
that only a few could obtain them. The Jews themselves had to choose
who would receive the resources (and live) and who would not, and as a
result die. The Nazis had an official policy of collective responsibil-
ity. If a Jew escaped from his concentration camp, for example, the
Nazis would select a large number of Jews to die in retaliation for the
escape. Any Jew who sought to flee from the Nazis, thereby saving his
life, knew that the saving of his own life would result in the sacrifice
of tens of others who had to pay for his act with their lives. A more
unofficial Nazi policy was to watch families agonize over the selection
of who should live and die. Mothers or fathers would be ordered to se-
lect one child for deportation and one to remain with them. Finally,
the overall Nazi policy of instituting the 'Final Solution'' against the
Jews resulted in many types of life for life situations. As Jews des-
parately struggled to save themselves and their loved ones from arrest,
round-ups, deportation, extermination, etc., they found themselves con-
stantly locked into situations in which lives could only be saved
through acts which would result in the sacrifice of other lives.

If the life for life problem poses the greatest chal’enge to the
ethical and Jewish legal systems, then there could be no better examples
of the systems' attempts to respond and give guidance than those cases
which emerged from the most extreme of extreme situations - the Holo-
caust. 't is precisely those life for life cases which occurred during
the Holocaust, and wliich came before rabbis for halachic resolutions
which are the focal point of this thesis.

The major goal of this thesis is to determine to what extent the




halachic solutions to the life for life problems faced by Jews during
the Holocaust are ethical solutions, The primary sources for the thesis
are the five Holocaust teshuvot known to this author which attempt to
resolve the life for life problems faced by Jews during the Holocaust.
(The process by which the author selected the teshuvot is discussed be-
low.)

The first substantive chapter of the thesis examines the major Jewish
legal precedents upon which decisions in life for life issues have always
been based. As the classical halachic statements on the subject, these
precedents form the basis not only for the legal discussion contained
within the five teshuvot studied here, but also for any Jewish legal or
ethical discussion wlich is concemed with this issue. The historical
and legal background of these classic texts is studied in order to gain
an insight into the original intent of these laws, the degree to which
any of the laws are flexible, the applicability of these laws to the sit-
uations faced by Jews during the Holocaust, and any gaps which might ex-
ist within the laws themselves. The preliminary study of the major legal
sources, in short, is necessary in order to understand the dynamics of
the Holocaust teshuvot.

The second substantive chapter, then, contains a detailed examination
of the teshuvot themselves. The legal reasoning employed within each re-
sponsum is studied in order to gain an insight into the application of
the major legal sources to real situations, to identify implicit or ex-
plicit ethical issues arising from the discussion, and to compare the
different approaches to the legal issues utilized by each respondent. In
this chapter, each teshuvah is analyzed individually so that the reader




can be exposed to the style and legal approach taken within each given
teshuvah.

The final substantive chapter consists of a discussion of the ethi-
cal issues which are implicit in or can be derived from the teshuvot.
Since many of the ethical issues are comman to more than one of the te-
shuvot, the material in this chapter is reorganized on the basis of eth-
ical themes which run through the teshuvot. The study of the ethical
issues is undertaken in order to be able to compare the process by which
ethical solutions are found with the process by which halachic solutions
are found, and in order to be able to compare the solutions themselves.
This, in tum, will allow us to make some conclusions about the extent
to which the answers found in the teshuvot are ethical.

In a sense, the thesis is an experiment toward a new way of doing
Jewish ethics., Over the past fifty years, the decline of confidence in
general ethics has resulted in a re-examination of the assumption that
universal ethics is equivalent to Jewish ethics. This re-examination
has been accompanied by a belief that it is important that one concem
himself with authentically Jewish ethics and a belief that one cannot
arrive at authentic Jewish ethics independently of the halachah.

Thus, while the major goal of the thesis is to determine what the
halachic and ethical solutions are to the life for life problems faced
by Jews during the Holocaust, the secondary goal is to determine how ocne
can do Jewish ethics. The process employed in the fulfillment of the
first goal (the comparative study of the halachic and ethical solutions
to the issues), as well as the nature of the life for life issue (as a

challenge to the halachic and ethical systems to provide guidance) lend




themselves to consideration of the secondary question. For the compari-
son will allow the author to generalize about the extent to which ethi-
cal values emerge from the halachic discussion as well as the extent to
which Jewish values emerge from the ethical discussion. And the nature
of the issue itself lends credence to the exercise because the life for
life problem is a major test of both systenms.

Before commencing the substantive discussion, it is important to men-
tion a few words about the selection of teshuvot as the primary sources
for the thesis and the author's search for relevant Holocaust teshuvot.

The author's interest in ethical issues and in the Holocaust led him
to the decision to find a thesis topic which brought the two interests
together. It was rccommended to him that he take a look in two second-

ary works which survey the she'elot and teshuvot which emerged from the

Holocaust. The two works are H. J. Zimmels' The Echo of the Nazi Holo-

caust in Rabbinic Literature and Irving Rosenbaum's The Holocaust and

Halakhah. It was thought that from the she'elot which grew out of the
disruption of normal Jewish life in Nazi-occupied Europe, the author
would find ethical issues of interest. Furthermore, since the teshuvot
were written in Hebrew, they could possibly serve as the nrimary sources
for the thesis.

The author, as a result of his reading the two works, became fascin-
ated with one particular ethical issue - the life for life problem. His
own sense that the life for life problem was as difficult an ethical is-
sue as could exist, his desire to read classical Jewish texts which ad-
dressed the problem, and his feeling that the life for life problem was

at the core of the major ethical and historical debate conceming the




role of the Jewish councils during the Holocaust, all led this author
to the conclusion that he wanted to focus his thesis on the life for
life issue.

While Zimmels' and Rosenbaum's works were not particularly helpful
in discussing the ethical issues which emerge from the life for life
problem, since they tend to be defensive about the ability of the hala-
chah to respond ethically to the moral crises faced by the Jews, this
author would not have found his primary sources without their assistance,

Their books discuss the five Holocaust teshuvot on life for life
problems which are @nalyzed in this thesis. The author sought out other
teshuvot on the subject by leafing through the great majority of teshu-

vot collections which center on she'elot and teshuvot from the Holoczust.

Ultimately he was unable to find any additional teshuvot concemed with
the issue.

Even if there exist one or two more teshuvot on the subject which
did not come to the author's attention, one cannot help but be surprised
by the small number of teshuvot which address such a major and complex
issue faced by many Jews during the Holocaust. It is particularly sur-
prising in view of the fact that Zimmels' and Rosenbaum's works reveal
that great numbers of teshuvot exist on issues related to personal ob-
servance of mitzvot and marital responsibilities. Indeed, the variety
and number of Holocaust teshuvot are important testimony to the determin-
ation of many Jews to uphold their dignity and perpetuate Judaism in the
face of Nazi attempts to destroy not only the lives of Jews, but the
spirit of Jews.

So why are there so few teshuvot on our subject? This author has




considered several possibilities: (1) the respondents did not view the
life for life issue as important as other issues which concemed the
daily observance of the Jew; (2) the respondents were generally afraid
to address the issue because they knew the halachah alone could not pro-
vide answers to such complex ethical questions; (3) the nature of life
for life situations does not generally lend itself to the she'elot and
teshuvot process. Either a life for life situation requires an immedi-
ate reaction, in which case there is no time to seek a teshuvah (and
generally little desire after the fact), or it involves a decision of
the leaders of the commmity who do not generally seek a teshuvah be-
cause they perceive it to be a 'no choice' situation.

Whatever the explanation, we do have five teshuvot which expose us
to the full range of life for life situations faced by Jews during the
Holocaust - surrender of life, direct killing of life, redemption of
life, and the saving of life., They are quite sufficient to expose us
to the classical Jewish texts on which the discussions are based, to en-
able the author to study a variety of complete teshuvot, and to raise
the ethical issues which must be addressed along with the halachic

issues.




CHAPTER 11
THE MAJOR LEGAL SOURCES

It is necessary to understand the Jewish legal background to the is-
sue of life saved at the expense of other life before proceeding direct-
ly with an analysis of the specific Holocaust responsa on the subject.

It is both fortunate and unfortunate that Jewish law has confronted in
considerable detail agonizing life for life situations similar to those
thrust upon the Jews during the Holocaust. It is fortunate because the
authors of these Holocaust responsa had clear legal precedents upon
which to base their decisions - even in the most extreme situation. It
is unfortunate because the development of such legal precedents indicates
that throughout its history, the Jewish people has repeatedly been at the
mercy of tyramnical powers.

The emergence of these precedents, however, is due to more than the
tyranny of foreign powers. It is also the result of two basic values in-
herent in the Jewish tradition: (1) that life is a good;l and (2) that
all Jews have a responsibility to each other.? This commitment to life
means that, as a rule, life is to be protected and ;:n'eser\red.3 This
commitment to the sense of Israel as a corporate entity means that, as
a rule, individual Jews and the entire Jewish comiunity are obligated to
protect the rights and life of members of the community. Those situa-
tions in which life could only be preserved at the expense of other life
undermined both commitments. Regardless of the decision made in each

situation, life would still be sacrificed and the ability of all Jews to
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be responsible for one another would be seriously questioned. Each life
for life situation, then, dramatically challenged the Jewish value sys-
tem. Accordingly, it was critical that each situation be confronted in
the law.

This chapter will discuss those major Jewish sources which have at-
tempted to resolve the difficulties in life for life situations: (1) a
discussion in the Tosefta, Palestinian Talmud and Genesis Rabbah concem-
ing the surrender of life to non-Jews; (2) a discussion in the Babylon-
ian Talmud conceming the direct taking of another's life; and (3) a dis-

cussion in the Babylonian Talmud conceming the loss of life due to a

situation of necessity.

These sources have beeu chosen for several reasons. Firstly, they
represent the major legal sources cited and discussed in the Holocaust
responsa considered in this paper. Each of these sources is prominent
in at least two of the responsa. Secondly, these sources are considered
classic texts; i.e., they have been at the center of many Jewish legal
and ethical discussions. This partially explains their prominence in the
responsa. Thirdly, each situation to be discussed here represents one of
the major issues which needs to be resolved. Thus, through analvsis of
these sources, the issues of indirect killing (or collaboratian), direct
killing and inaction will be discussed. Finally, each situation also
corresponds closely to a standard line of defense.4 The surrender of
life to non-Jews could be discussed to a large extent in terms of self-
defense. The direct taking of another's life could be discussed in terms
of duress. The loss of life through inaction could be discussed in terms
of necessity. The discussion of these sources, then, should provide the

best possible background with which to understand the responsa.
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I. SURRENDER OF LIFE

Perhaps the single most important Jewish sources for the purpose of
this paper are those which discuss the question of surrendering Jews to
non-Jews to be killed by them. The reason they are of such great signi-
ficance is that one of the great moral issues of the Holocaust is whe-
ther or not the Jewish councils should have complied with Nazi orders
to surrender Jews to them for certain death, in attempts to save the re-
mainder of the commmity. These sources deal with the identical problem
faced by the Jewish councils. While only one of the responsa discussed
in this paper deals directly with the question of surrender, it is known
that discussions were held in many of the Jewish ghettoes of Nazi occu-
pied Europe regarding whether or not Jewish law permitted the surrender

of Jews.d

The Basic Teaching

The basic law regarding surrender is contained in a baraita.®
1IN YWMRY 0212 1A% a0 1713 1% 17AR DIR 733 DIYD 23N
12788 D321 DR B22790 13IR Y70 IRD DXY INIK A1) DOB TR 130
13 Yaw 1122 ThR 10Y 1IN SRR AR B3 170nY K2 1AM 1910
L2907 ORY 1M Yhon? 2o
The first half of the teaching describes a situation in which non-Jews
demand of a group of Jews that someone be handed over to them to be
killed or else the entire group will be killed. The non-Jews evidently
have nobody specific in mind, although it is possible that they seek
someane specific but are not positive about the person's identity.7 In
such a case, the law is that even if all the Jews will be killed, nobody
is to be surrendered. The second half of the teaching describes a situ-

ation in which somebody specific is demanded by the non-Jews. An
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example is given of the case of '%93 12 yav.8 In such a situation, the
law states "1513 1A% 5%y 1A% 1an>.'"" David Daube,? an outstanding jur-
ist and biblical scholar, suggests, in his detailed study of the Talmud-
ic texts on surrender, that the word 'ah* can be translated in numerous
ways. It might mean that they must hand over the specified person,
should hand over the specified person or may hand over the specified
person. The possibilities range from surrender of the man being some-
thing which the law tolerates to something which the law demands. At
any rate, the second half of the teaching supports a policy of accommo-
dation.

Daube argues that the first half of the teaching once stood on its
own, without qualification. He believes the second half was introduced
during the Hadrianic persecution. Daube bases part of his theory on the
absolute phrase which closes the first half, anx wea 1a% 170m> HSma
“8n."  For Daube, such a phrase is an indication of the conclusion of
a teaching. He finds support in the fact that it is clear that this ba-
raita originally followed a mishnsh regarding the surrender of women to
non-Jews for defilemt.m The mishnah states,

790 IR? DNY ARDLIY DOB DR 13% 130 02713 DRY YMRY DYV 1M
ANR P93 DAY YI0BY XY 1215 DR IXNLY 025315 DR DINBLD IR
Lonen

In other words, the mishnah ends with a phrase which is identical to
that which culminates the first half of our teaching. It is logical to
assume, then, that our teaching would also have ended with such a fim
statement. Daube suggests that the first half of the teaching may have
been developed at the end of the first or beginning of the second centu-

ry c.e., a time of continuous conflict between Jews and non-Jews in

Palestine.
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The second half, according to Daube, originated after the Bar Kochba
revolt, during the Hadrianic persecutions. He maintains that it is like-
ly that, during that time period, the rationale behind the teaching
changed. Originally, the teaching was referring to a gang of non-Jews
which lynched a group of Jews and demanded that someone be surrendered
to them. It was to be expected that a gang of non-Jews chancing upon a
group of Jews would have nobody specific in mind. On the other hand, the
request for a specific individual which is recorded in the second half
suggests a much more official encounter between Jews and non-Jews. For
Daube, it is likely that it was official government authorities who
would have demanded a specific individual. Such an understanding of the
teaching clarifies three issues for Daube: (1) the variant readings in
the texts; (2) the intent of the inclusion of the Sheba incident; and (3)
the fact that specification makes such a difference in terms of compliance.

Daube attributes the variant readings in the texts of this teaching
to attempts in the Hadrianic period to have the first part of the baraita
correspond to the law's new setting - that of demands by official govem-
ment authorities. Thus, whereas the original text must have read nyy>p"
0213 1% 1A 1M 1705 vaw bk 233 11 Jater editing could e-
plain the text which reads, 8713 bab 1KY DIR 223 v Ay 12+ In the
latter case, there is no mention of Jews being on the road and no mention
of an attack. For Daube, this is a powerful argument that the text was
now concerned with official non-Jewish authorities.

According to Daube, the Sheba incident is included to bolster the
argument for accommodation. Specifically, one Sheba, son of Bichri, re-
belled against David's kingdom. Sheba fled to Abel of Beth-maacah and
was pursued by David's soldiers (led by Joab). Joab threatened to destroy
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the city and in the process encountered a woman who cried out against
the imminent destruction. Joab answered her.
TIT2 1903 VT RPI IBP 7753 13 YaW 0YIOR D PN YD AT 1D NY
72910 1BRY NI AR YR ABRD MR 1 PA Hyn nodry 17a% InR 1an
AP PN DR NI ANBRONA DYA 2D SR AURD RIANT §A0INN TYa TIOR
V90RY BIR Y Yn Hyn 1¥97) 9903 YpnrY AR1? SR 10%eY 203 13
11700 5% o501y d av Ay
This biblical incident provides an example of a Jewish commmity whose
survival is threatened by the presence of a particular individual. Fur-
thermore, the individual has been specified. The commmity can avoid
destruction by surrender of the individual and opts for such a course of
8Cti€l'l.13 Thus, the second half of the teaching is able to invoke a
biblical precedent for surrender of a specified individual. But Daube
sees more in the example, Fci him it is significant that the demand is
made by officials of the government and not by a gang. In addition, the
threat in the case of non-compliance is directed toward a Jewish commumn-
ity and not simply a group of Jews. Again, both these factors indicate
that the second half of the teaching, which contains the Sheba incident
and the policy of accommodation, was formulated during the Hadrianic per-
secution - a time when the Jewish commmity was concerned about official
government demands and threats against entire communities.

Daube also interprets the critical importance of specification in
terms of the changing setting of the teaching. For him, specification
was irrelevant to the teaching when a gang of non-Jews lynched a group
of Jews. The gang would have no idea of the specific identity of any of
the members. However, as previously stated, it would be most appropri-
ate for official authorities to demand a specific individual. Further-
more, understanding the text according to Daube's reading makes it pos-

sible to understand why specification makes the difference between non-
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compliance and compliance to the demand. In a case where a person was
specified, the Jews were dealing with official authorities. That meant
several things: (1) the authorities were more likely to be justified in
their demand for a specific person than was the non-Jewish gang in its
demand for anybody; (2) the authorities were more likely to carry out
their threat in the case of non-compliance than a gang was; and (3) if
the threat were carried out, the result would be the extinction of a com-
mmity, rather than the slaughter of one grouwp of Jews.1* In view of
such a reality, Daube finds it very understandable that compliance was
mandated in a case of specification. And he ultimately believes that
the words, '"1912 a9 Xy 0% 13n" should be understood as a duty dur-
ing the time of the Hadrianic persecution since the altemative could
have been extinction. For Daube, the goal of the rabbis during that time
must have been to save a remant of Jewry. This explains why, for them,
the commmnity took precedence over the individual.

If Daube's theory is correct, and it is difficult to dispute, it
adds even greater significance in the application of these sources to
situations during the Holocaust. For what Daube suggests is that there
is contained within this teaching a precedent of opting for collabora-
tion with authorities in a time of extraordinary persecution. Indeed,
according to the law, such compliance may be an actual obligation during
such a time in order to preserve a remnant of Jewry.

Independent of his theory, the issue of specification is also of
crucial importance in terms of the Holocaust. It is not clear from the
teaching what constitutes specification. The actual naming of a person
is the likely interpretation, for that would be consistent with the Sheba

exanple. However, it is conceivable that the non-Jews might have de-
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manded a specific kind of person - based on age, sex, work, health, so-
cial status, etc., without stating a name. The law does not answer whe-
ther this would serve as adequate specification. Whether or not the
term 17h?? can be interpreted flexibly has major implications for the
Holocaust, for Nazi demands that individuals be surrendered to them al-

most always specified the kind of person and not the names of persons

sought,

Controversy Between Judah ben Ilai and Simeon ben Johai

The Tosefta and Genesis Rabbah texts retain a controversy immediate-

ly following the basic teaching.
53R yinan 1Y 07353n RYAW IBTA TWMR BIAT DI ATIAY 'Y MK
173903 101 2703 RIDY ZININ D220a0 10T DY10a8 RYW BT
25 59X nBRD RaNY L 'DAIR KIAO1DY L1210 v SN b vaam
1NN L7390 DORY 2703 KA 2YRIA 1A% AR L, T3 Anndha oya
7m0 %2 ,0n% MR 1D TR 1yne ' L035%30 1avnn SR ond
LANH 27N TYT N?A hidhna
The initial problem with the text is that it does not appear to fol-
low logically what precedes it. Specifically, Judah states, ©79737 *na"
yinan 1M D238am X1ae Tt ormnN' and it is clear that the first exam-
ple, when he is inside and they are outside, refers to a situation in
which the wanted man should not be surrendered. Yet the words, ''na
B MmN n*431," (that he should not be surrendered) follow immediately af-
ter the statement, ""1212 12907 %% 0% wanv," While it is possible that
Judah was reacting to a segment of the text which no longer exists,
Daube resolves the difficulty in terms of his theory that the first
half of the initial teaching once stood by itself. Specifically, he
suggests that Judah's statement originally followed directly from the
first half of the teaching, at a time when the teaching still stood by

itself. This raises a new problem. The first half of the teaching re-
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fers to a non-specific demand, whereas it is clear that Judah was refer-
ring to a specific demand from his use of the word ®yn. Daube resolves
this problem by suggesting that following the Bar Kochba revolt, perhaps
prior to the inclusion of the second half of the teaching, the first
half of the teaching was read in a new context - and was now interpreted
as referring to demands by official authorities for a specific political
undesirable.l® If this possibility is accepted, then Judah's words make
sense as they appear.

A more difficult problem is Judah's use of the words X h and 0.
While it seems clear that X n refers to the specified individual, there
is disagreement about whether 1n refers to the non-Jews who demand the
individual or to the Jewish commmity from which the individual is de-
manded. 10 Furthermore, the terms 0v353 and yiha are not explained. It
is possible that they are intended literally as inside and outside. If
so, it would seem likely that n refers to the authorities. Judah would
be arguing that when the wanted man was inside the city and the authori-
ties were outside the city, he should not be surrendered. For as long
as the authorities have not penetrated the city, there is a possibility
that both the man and the commmity can be saved. However, when the
wanted man and the authorities are both inside, Judah argues that the
man should be surrendered. His reason is that whether he is surrendered
or not, the wanted man will be killed. If the commmity surrenders him,
at least it will be preserved.

It is also possible, as Daube suggests, that p¥393 means to be en-
circled by the authorities or at their mercy, while yina means to have
the possibility of escape. This makes sense if K1 refers to the wanted

individual and 10 refers not to the authorities, but to the Jewish com-
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mmity. Judah would be arguing that when the wanted man was at the ene-
my's mercy, but the Jewish community was not, the man should not be sur-
rendered. Presumably, the community could escape the threat and, there-
fore, should not comply. However, when both the individual and the com-
mmity were at the mercy of the authorities, the man should be surrend-
ered, since he was doomed anyway and the community's only chance for es-
cape from death was through surrender.

In practical terms, the two major possibilities are similar. How-
ever Judah's tems are understood, the principle seems to be that if
the threat to exteminate the commmity can be carried out, and the
wanted man is doomed whether or not he is surrendered, then the commmn-
ity should surrender the man tc save itself.

It is clear from what follows oyn %> 5x nuxn Kany ,'mIk KIn 121"
"121 hnnona ' that Judah derived his reasoning from the Sheba incident.
This lends some support to Daube's interpretation of B¥333 and yina
since in the Sheba incident the authorities did not enter the city, but
the commmnity was at their mercy.” More importantly, Judah has expand-
ed the relevance of the Sheba example., The woman's mmdnh was that she
discerned that whether or not the commmity complied with the demand
for Sheba he was doomed. It, therefore, made no sense for the communi-
ty to resist the demand and doom the entire commmity as well. Accord-
ing to Daube, she knew that the threat was real. Judah, by explaining
her mon accordingly, intended to suggest that non-compliance was man-
dated only in a case where the threat was not real. But if the threat
was real, the commmity was obligated to surrender the individual. In
short, Judah reasoned that specification was appropriate grounds for
compliance when the threat was real and the wanted individual was doomed
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regardless. Judah's advocacy of accommodation is viewed by Daube as be-
ing the result of the pressures of the Hadrianic persecution, as well as
perhaps Judah's admiration of Rome.

Simeon's response to Judah, Y17 n?a mid%pa TVnn 23 ,oa% atmr "
AnB 270 " should be viewed as a dissenting opinion. The introduction
to Simeon's statement, ''bn® AN 72," referring to the woman of Abel, in-
dicates clearly that Simeon disagreed with Judah on the nature of the
woman's anan, According to Simeon, her mdh was that she recognized
that Sheba, by virtue of his rebellion against David, was an’n 37*n, and
that she agreed to surrender his life because he was both specified and
nn*n 377n and not simply specified. If Judah was arguing that a speci-
fied person could be surrendered if the threat was real and his life was
doomed anyway, as seems likely, then Simeon's response was intended to
argue that surrender was warranted only when the wanted man was nnn 32°n,
While it is difficult to translate nn'n 2 =n,18 it seems to mean deserv-
ing of the death penalty by virtue of having committed a capital crime.
Simeon, in short, advocated a no compromise policy. According to Daube,
this is consistent with Simeon's attitude toward the non-Jewish authori-
ties, He lived as an outlaw, hunted by the Romans, and resentful of
their tyranny.

This controversy also has important implications for life for life
situations during the Holocaust. It is important to note that there was
a great deal of dissent regarding the law of surrender, as is seen in
this controversy and will be seen again. Such controversies result in
more flexible interpretations of the laws since different respondents
could justify their opinions on the basis of a wide range of opinions -

from no compromise to collaboration. Thus, those Jews who faced the
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problem of surrender during the Holocaust could justify fairly easily
their approach to the problem.

Secondly, the substance of the controversy has important implications.
Judah's argument that a person could be surrendered if the threat was
real, and his fate was doomed anyway, is extremely relevant to the situ-
ation during the Holocaust, in which it could be convincingly argued that
the threat was extremely real and anybody sought by the Nazis was virtu-
ally doomed. Furthermore, Simeon's retort that a person must be an*n 2?7n

in order to be surrendered is relevant.lg

Is it possible to say that the
Jews of Nazi Europe were nivn 3vn (interpreted as doomed to death rather
than deserving of death or sentenced to death by a legitimate court), and
thereby the surrender of Jews was permissible even according to Simeon?
Or should ann 377n be strictly interpreted and not applicable to the
Jews of Nazi Europe unless they had been specifically sentenced to die?

This was an issue which had to be resolved.

Controversy Between Resh Lakish and Rabbi Johanan

The Palestinian Talmud does not contain the controversy discussed

above. In its place, immediately following the original teaching, it re-
tains a controversy between Resh Lakish and Rabbi Johanan.

2391 Y933 12 YAwS A0 1IN NAYE KM ©IPY 13 110w R
.7932 2 Yaud ANn 3?0 137RE 9YIR MR Jamy?

What seemed implicit in the controversy discussed above now becomes ex-
plicit. Resh Lakish argues that a person may only be surrendered if he
is nn'n :lﬂl'l.zrj Furthermore, he draws his reasoning from the Sheba inci-
dent. He states that Sheba was nn'n a¥*n. His view is clear and forth-

right: specification and an*n 232°n are required, the same two requirements
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as in the case of Sheba.?l Johanan argues that he may be surrendered
even though he is not '%33 13 yaw> an'n 3*°n." Either Johanan felt

that although Sheba was an»n 2%°n, it was not a requirement for surren-
der (specification was enough) or else Sheba was not nah»n 2v7n and,
therefore, an"n 27>n should not be a requirement, Either way, Resh La-
kish placed a great restriction on surrender and Johanan, his brother-in-
law, advocated a policy of accommodation.

Daube, in an attempt to understand Resh Lakish's inflexible position,
suggests that his ruling was rendered during the third century, at a
time when the systematic persecution had ended. As a result, the Jews
did not face the same pressure to compromise that they had encountered
during the time of Hadrian. The threat of extinction of entire Jewish
commmnities was, therefore, less real and more distant. Such a view is
consistent with Daube's theory that flexibility tended to increase in
proportion to the severity of the persecution faced by the Jews, as well
as the opposite. While Daube may be correct, one would like to think
that the different opinions were formulated not only as a result of the
pressures felt at that particular time, but also as a result of independ-
ent reasoning of the right course of action.

Daube suggests that Resh Lakish was really advocating that a demand
for surrender should be judged on the basis of its merits. Intimidation
should not be the criteria for compliance, but rather evidence that the
wanted person was deserving of death. In essence, Resh Lakish was tak-
ing the original rationale for specification to an extreme. The ration-
ale was that a claim for a specific person was sufficient to warrant a
person's surrender because the claim was not entirely arbitrary. Resh

Lakish, Daube suggests, was demanding that the claim be completely just-
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ified. A person should be surrendered to death only if he was deserving
of death. In short, Resh Lakish advocated surrender only in exceptional
circumstances.

The connection of this controversy to the Holocaust is similar to
what was pointed out above. Here there is little ambiguity. The oppos-
ing opinions are clearly drawn. Again, if Daube is right, it is crucial
to understand the dynamics behind the decisions - namely, the effect
which extemal pressures had on the relative rigidity or flexibility of
an opinion - so that we may see later on whether or not the same dynamics

were at play during the Holocaust.

Incident of Ulla bar Qosheb

Following the controversy between Simeon and Judah in Genesis Rabbah

and the controversy between Resh Lakish and Johanan in the Palestinian
Talmud, there appears a story about Rabbi Joshua ben Levi and a man
named Ulla,
1INR 5379 2aa 19D avh Sy pay kMabn A hyan awp 93 kYWY
172900 13K 12 %% 11007 1IN RS 1R 12 MR RN 118pR)Y
DT WMOR NI 1Y Aarany n202291 YMarn Rraa pho RmavID
1%y 53R 1UmIY md o¥Y YHAnR KDY 219y Hamm 9ehr awd
nwn Ty 2R TnYey nawm kY 2R n%a3 7an namondr mrd mw 22
077000
Ulla, about whom we know nothing, was wanted by the non-Jewish govem-
ment for an unspecified reason. (In keeping with earlier discussion, it
is likely that the non-Jewish govemment's demand for Ulla was not en-
tirely arbitrary. This is supported by the fact that the text makes no
attempt to claim that Ulla was innocent of wrongdoing.) Ulla fled to
the home of Rabbi Joshua ben Levi in Lydda. It seems apparent that Ulla
was not a resident of Lydda, but a stranger there.u’ The rabbi, in whose
attic he stayed, was a leading rabbi of Palestine during the first half

of the third century, according to Daube. He was wealthy and enjoyed
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good relations with Rome. According to the Palestinian Talmud text, re-

presentatives of the government came to Lydda and surrounded it. They
demanded that Ulla be surrendered to them (for death) or else they would
destroy the city. The Genesis Rabbah text simply records the next step.

LT 5y RTIATY YIS KDY RYAD DaophT Suin ah anrY hrDron

The Palestinian Talmud does not detail the discussion between the rabbi

and Ulla, only the outcome. Ulla allowed himself to be given up. The
story then relates that Elijah, who used to reveal himself regularly to
Rabbi Joshua ben Levi (a measure of great status), stopped revealing him-
self. As a result, Joshua ben Levi fasted.’? Elijah again revealed him-
self to Joshua ben Levi. Joshua ben Levi asked Elijah why the prophet
had stayed away. Elijah .esponded, '"nh0om5 23R %an *»m" (“Am I then the

companion of informers?''), according to the Genesis Rabbah text, and

%33 23R nrymon'" ("Should I reveal myself to informers?''), according

to the Palestinian Talmud text. The key word in both texts is nivon,

indicating that Elijah viewed the rabbi as an informer, a betrayer.
Joshua ben Levi responded by asking, "??h vy haem &>) ('Have I not done
a mishnah?'") Genesis Rabbah cites the mishnah which Joshua ben Levi

felt he had observed, '"'12) bR 732 %w yr0." This is our original teach-
ing. Elijah then retorted, "7p>71ronh nawn M.'" ("Is this a mishnah of

the chasidim?'') The Palestinian Talmud ends the story there. However,

Genesis Rabbah expands Elijah's retort, ¥77 %Y N7ayma KRnhdn RnY »yamnn

TP 5y K91 Y9N v ("It was needful for this thing to be done by
others and not by yourself.")

The story is obvicusly included because of its relevance to the dis-
cussion on surrender. At first glance, in view of the fact that Elijah

absented himself from Joshua ben Levi's presence because of the latter's
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surrender of Ulla, it appears that the story is an argument against ac-
commodation. But in some ways the opposition to Ulla's surrender is re-
strained. Firstly, although Elijah momentarily stopped his revelations
because of Joshua ben Levi's action, he continued them shortly thereaf-
ter, and Joshua ben Levi's stature was apparently unaffected. Had the
story been intended as an extreme position against surrender, it is
hardly likely that Elijah would have resumed his visits to Joshua ben
Levi. Secondly, although the Palestinian Talmud does not explain the

exact nature of Joshua ben Levi's wrongful deed, Genesis Rabbah does.

It states that the surrender of Ulla should have been done by other peo-
ple and not by Joshua ben Levi, Thus, according to this version, there
was nothing wrong with the surrende: per se, rather with the way in
which it was done. Daube suggests that the addition to the Genesis
Rabbah text may be the result of a desire to retrieve a policy of accom-
modation with respect to surrender.?® He argues that the author of the

Genesis Rabbah version wanted to reverse the extreme position against

surrender advanced by Elijah and to reinstate the teaching upon which
Joshua ben Levi had acted. His tactic for doing so was to add a fresh
point to Elijah's rebuke - a point which suggested that surrender itself
was appropriate. However, the proper procedure was not followed.
Despite the Genesis Rabbah addition, which suited its own purposes,

it is not clear exactly what Joshua ben Levi did wrong. He did indeed
follow a mishnah, but he was rebuked for having done so on the basis that
what he followed was not a o»712onn naem. The meaning of this puzzling
term is not clear. The text seems to indicate that Joshua ben Levi was
expected to observe a b»7vonn nivn, and that the mishnah he did observe

did not fall into this category. Daube suggests that bp»7>0ni hawm could
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refer, in a general way, to a teaching for pious, saintly people or, in
a technical sense, to a teaching of the Essenes.26 While most people
support the former view, it is still not clear what the status of the
@¥70nn nawn is. It could be, as Daube suggests, evidence of a double
standard - the law which the average Jew was capable of observing, and
the law (b»7>0nh naem) which the pious were capable of observing and,
therefore, expecicd to observe. The term appears to be related to the
concepts of lifnim mishurat ha-din and middat chasidut. These two rab-

binic concepts endorse or mandate actions which go beyond the normal re-
quirement of the law. There is substantial debate as to whether these
concepts indicate that more than the letter of the law is expected from
each Jew; that more than the letter of the law is demanded of each pious
Jew (the law perhaps being the minimum requirement); that ethics is
built into the law in the form of terms such as o»7*bnh naen, etc.”
From our text, it is at least clear that something more was expected of
Joshua ben Levi than the observance of the mishnah.

Many attempts have been made to suggest Joshua ben Levi's specific
error. A popular view was that Joshua ben Levi should not have taken
refuge behind legal accommodations.’8 Another view was that Joshua ben
Levi erred by not opening the city's gates and letting the authorities
seize Ulla themselves, thus making his own role more passive.zg One
view suggests that Ulla was not amn 2??n, according to Jewish law. He
erred by surrendering him when the law, according to Resh Lakish, pro-
hibited such an action. ¥ Still another view suggests that Joshua ben
Levi surrendered Ulla too quickly. He should have waited to see if the
authorities were serious about their threat to destroy the c:ity.‘-"l Fin-

ally, a view is presented which suggested that Joshua ben levi erred by




26

not praying for divine assistance in the matter.32

As we have seen, Genesis Rabbah came up with a novel approach to

suggest Joshua ben levi's error. A more novel approach can be found in
a responsum by Mar Rav Shalom Gam.33 In the course of his respansum he

cites the story of Ulla. The unique conclusion found there states:

1770100 077700 naen 1Ty YR ,onvey naem kYA yeanr ' Hv
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The validity of this tradition has, however, been discounted.

The story of Ulla gives further indication of the extent to which
dissent existed on the subject of surrender. In a sense, the story
dramatizes the horrible ordeal faced by Jews during the Holocaust who
had to make the agonizing decisions. Just as Joshua ben Levi suffered
the loss of Elijah's companionship (though he made his decision in or-
der to save the commmity), so too did the Jews of the Holocaust who
made similar decisions out of the purest of motives find it to be the
loneliest of tasks. The story of Ulla is uniquely relevant to the Holo-
caust because it reveals the fact that, whether the decision was made
to surrender or not to surrender, great suffering would result and a

great price had to be paid.

Maimonides' Teaching
Now that we have looked at the major texts contained within the le-

gal discussion of the material, it is important to look at Maimonides'
classic restatement of the law. For during the Holocaust, discussion
which took place in ghettoes regarding the Jewish legal view on surren-
der centered around Maimonides' ruling and became known as the Maimonides

debate. Maimonides' teaching3S states:

DNY QNN RBLAY YRR DAR 132 130 073210 TN naY? 1908V D20
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Maimonides has accomplished something remarkable in this restatement. He
has reunited the original pair of the mishnah regarding the defilement of
women and the mishnah regarding the surrender of men for death. Then he

quotes the original teaching found in the Tosefta, Palestinian Talmud and

Genesis Rabbah. Next, he incorporates into his ruling the opinion of

Resh Lakish that both specification and an*n 3°n are required for sur-
render. In the process, he adds the phrase, " *
which apparently means 'We do not instruct them thusly from the outset."

Maimonides' restatement of the law is very clear and unambiguous.
Yet there are two problems. Firstly, Maimonides, by ruling that a person
must be nn>*n 32>n, has sided with Resh Lakish over Johanan. Nearly all
the commentaries express surprise over this fact, since disputes between
the two are usually decided in favor of Johanan. As a result, many of
the commentaries attempted to argue that Maimonides actually sided with
Johanan. The view of the commentaries notwithstanding, there seems no
reason to suppose that Maimonides intended anything other than what the
text clearly states. Resolution of the second problem, the phrase
"nbnpd% 15 pa% 17 KR supports the notion that Maimonides intended
very definitely to make surrender possible only in extraordinary circum-
stances, and did not tavor a flexible view.

The phrase '"a"2nn2% 1> ©h% > 1R'" appears to be a reservation to

the surrender of somebody who is nn'n 3*>n, The most likely interpreta-




28

tion is that, although one who is nnh’n 3>n may be surrendered, the com-
mmity is not instructed that this is the law at the outset. This author
understands Maimonides' intent to be that one should not surrender such a
person. However, after the fact - i.e., if the surrender occurred and
met the requirements - the law permits the act. This understanding would
approximate a defense of excuse as opposed to justification. The act of
surrender is wrong, but under extreme circumstances it is excused. This
understanding would also suggest that Maimonides was afraid of too much
flexibility, even within his limitations. If a commmity knew in advance
that it could surrender an individual, it might be tempted to surrender
the person at the earliest opportunity. If, however, the commmity were
not instructed in the law from the outset - i.e., it was not able to fall
back on a convenient law at first - there would be a much greater likeli-
hood that the commmity would first exhaust all possible ways to save
both the commmity and the wanted individual - through negotiations,
bribes and any other strategy. That is what Maimonides probably intended
with this phrase.’® If such a reading is correct, then Maimonides adopt-
ed a very rigid position toward surrender, and it was only logical that
he should side with Resh Lakish,

Most scholars, according to Schochet, believe that when Maimonides
stated, "a%nna% 13 pn% 7w 1°KR," he had in mind the Ulla incident and
specifically Elijah's rebuke. In the story it appears that it was per-
missible to surrender Ulla. Yet Elijah still challenged the surrender.
It is possible that Maimonides interpreted the challenge to mean that,
although surrender was permissible, it would still have been better had
it not been done. ''n%nnd% 15 pAY 179w 1R is, so to speak, very like-

ly Maimonides' way of saying, "b’71?0ha naem 171." More is expected of
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the Jew (or the pious Jew) than the letter of the law.

Again, if this understanding is correct, it would seem to favor the
translation of "ba% wnw 1" as "they may surrender him to them' rather
than '"they must surrender him to them."

Maimonides' ruling's significance for the Holocaust has already been
stated generally. His ruling was the major one under discussion. His
adoption of Resh Lakish's ruling created major problems for those Jews
who, under the extreme conditions of the Holocaust, would have preferred

a more flexible law as the classic legal statement on surrender.

Two Additional Legends

It is important to mention two additional stories which are found

in the Genesis Rabbah text and which complete the material on surrender

presented in the three rabbinic collections discussed here. These two

legends add convincing support to the idea that Genesis Rabbah was a

strong advocate of accommodation.

In the first legend, which immediately precedes the original teach-
ing, the wise woman of Abel (who is identified here as Serah, the daugh-
ter of Asher) agrees to surrender Sheba's life upon hearing that he had
rebelled against the kingdom of David. The text then states:
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Her nnon was the strategy she devised by which to convince the fellow
members of the commumnity to surrender Sheba's life. She told them at
first that Joab demanded one thousand men, and suggested that the loss

of so many was still better than the destruction of the entire city.




The people responded by suggesting that each family surrender one or
more of its members according to its size. She then suggested that she
might be able to get Joab to settle for less, and she pretended to go
and discuss it with him. She then returned and informed the commmity
that only five hundred were demanded, then one hundred, then ten and ul-
timately one. The one was Sheba, a stranger, whose life was then
surrendered.,

In addition to giving a new interpretation to the woman's mmdn, it
is clear that the text is in sympathy with her strategy and with the ul-
timate surrender. It seems that her intention in stating the false de-
mand for one thousand and then pretending to bargain Joab down was to
make the ultimate surrender of one person seem more palatable. If the
community was willing to surrender one thousand, as indeed it was, then
the ultimate surrender of just one person seemed to be a net saving of

nine hundred and ninety-nine lives. Genesis Rabbah makes the surrender

of just one person seem perfectly acceptable in view of the altematives

spelled out. It thus appears that Genesis Rabbah comes close to offer-

ing an arithmetical justification - one life can be surrendered to save
hundreds. (Such an argument was never accepted in the mainstream of
Jewish 1aw.]37 Indeed, the text implies that surrender of one person
would have been fitting even if the person were guilty of no misdeed.
Again, the reasoning seems to be that such a surrender was actually a
means to save life. There can be no question that this legend supports
a view toward extreme flexibility.

During the Holocaust, many Jewish commmities faced demands to sur-
render thousands of lives. If the leaders were able to convince the

Nazis to demand hundreds or tens of lives, or even one life, instead,




31

was the ultimate surrender of less lives an acceptable course of action?
Certainly many Jewish leaders argued that their actions were to be
viewed as saving life, just as the people of Abel surely convinced them-
selves that the surrender of one, when it could have been one thousand,
was an act of saving life and therefore justified.

The other legend in Genesis Rabbah, which follows the Ulla incident,

is about the surrender of Jehoiakim.3® The legend explains that, when
Jehoiakim rebelled against Nebuchadnezzar, the latter marched on Jerusa-
lem. The Great Sanhedrin asked Nebuchadnezzar if the time had come for
the destruction of the temple. He replied, 'No." He simply demanded
the surrender of Jehoiakim, who had rebelled against him and he would
depart. When the Sanhedrin explained this tc Jehoiakim, he responded by
saying:

(A2 D?927) 2°n0 12 RY ©91 7381 WAl DIMIT LQEIY IO 10h MK
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Jehoiakim had raised two objections to his surrender. The first, 151"
©s1 735n 93 ©Yh1T o'ey," is a phrase from the mishnah regarding embry-
otomy to save the life of the llt:uther'.:"’9 The notion that one does not
push away a life for a life means that one life should not be destroyed
in order to save another. The second objection, T3¥ 77A0n K> 270> 1> RO"
VIR S8 v ('You shall not deliver a slave to his master') is from
lilet:lter:::nomy."tO Neither attempt by Jehoiakim succeeded. The Sanhedrin
cited the example of Sheba's surrender as justification for their surren-
der of Jehoiakim. When he persisted in his protest, he was overpowered
and surrendered.

Daube points out that this legend has many parallels to the Sheba
incident. Nebuchadnezzar is parallel to David and Joab; the Sanhedrin
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to the wise woman; Jehoiakim, like Sheba, was guilty of rebellion; and
Nebuchadnezzar's request, "give him and I will depart,' is virtually
identical to Joab's,

It is clear that in the legend there is no particular sympathy Jeho-
iakim. His objections are quickly dismissed and it is implied that the
Sanhedrin acted properly. Again, this legend lends support to an accom-
modating view.

Daube correctly points out that there are major gaps in the rabbinic
discussion on surrender. Questions such as: What if more than one per-
son was really demanded by the authorities? What if the demand was to
surrender a person not for death, but for slave labor or imprisonment?
What if the threat in the event of non-compliance was not extinction of
a commmnity, but something less? What if there was a remote possibility
that physical resistance could succeed? What if the demand was not to-
tally specific? are not addressed by the rabbis. Since each of these
questions is applicable to situations during the Holocaust, it meant that
rabbis during the Holocaust had a difficult task in trying to render de-

cisions in situations for which precedents did not really exist.

Din Rodef

This author believes that the rabbinic discussion on surrender is
evidence of early expansion of din rodef. The standard definition of a
rodef as one who pursues somebody in order to kill him or in order to
commit a reprehensible act, and therefore should be killed if necessary

to prevent the commission of the act, is found in the Babylonian Talmud:41
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The killing of a rodef is viewed essentially as self-defense, although
Jewish law allows, or requires, a third party to kill a rodef.
Maimonides, in his Mishneh Torah, however, expanded the definition of

a rodef to include a foetus which threatens the life of its mother and
whose head has not yet emerged. 42
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Maimonides based this expansion of the rodef principle on a Babylonian
Talmud text which implies that a foetus whose head has not yet emerged

may be (hstmyed.‘s
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Thus, the rodef principle was expanded to include a situation in which
the foetus did not intend harm, but its very presence made it a rodef.

The third example is similar, although it does not apply to a foetus,
but rather to a passenger aboard a boat who had brought an ass on board
with him. The ass was so heavy that it threatened to sink the ship and
all the passengers. A person pushed the ass overboard and was judged

not to be liable for restitution because the owner was a rodef.}?
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Again, the definition has been extended (or an inference parallel has
been drawn) to the point of including a person whose non-intentional ac-
tions threatened the life of a commmity.

While most scholars recognize the fact that the rodef principle was
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extended in the middle ages to the moser (informer) and that by the seven-
teenth century to anybody who had angered the non-Jewish authorities and
thereby threatened the commmity in which he resided,%> few acknowledge
that the expansion of the rodef concept is actually Talmudic, and applic-
able to the case of surrender.?®

Once it is accepted that the Talmud expanded the rodef concept to any-
one who endangered life, regardless of intent, it is obvious that the ro-
def concept was a dynaiic at work in the issue of surrender. A person
who was specified or an’n 37>h was permitted to be surrendered precisely
because he was viewed as a rodef, a threat to the conumity. The person
was labelled a rodef without the term itself being used. Such a label en-
abled the act of surrender to be viewed as permissible, indeed required,
since the killing of a rodef was an act of self-defense.

It has been expla.ined” that the concept of rodef was employed in or-
der to resolve the difficult issue of the worth of one life against the
other. By being labelled a rodef, an aggressor, one gave up his equal
claim on life. Thus, in a life for life situation, the question of whose
life should be preserved could be answered if one of the parties could be
identified as a rodef. Jewish law extended the concept from basic self-
defense situations to extremely complex situations such as those dis-
cussed here. It did so because the rodef concept afforded the rabbis
with a seemingly objective solution in an impossible situation. Thus,
in the case of abertion, by labelling the foetus a rodef, the killing of
the foetus was objectively justified. The same process was true in the
case of surrender. In circumstances where the wanted person could be
viewed as a rodef, there was an objective justification to sacrifice his

life. It is not surprising that the rabbis felt a need for a general




way to resolve such situations.

II. KILL OR BE KILLED

Raba's Rulin

Our first discussion was concemed with the surrender of a person in
compliance with the threat of the non-Jewish authorities. Now we tum
to a classic text which discusses the actual killing of a person in com-

pliance with such threats. The text reads as follows:
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A man had been ordered by the non-Jewish authority to kill another per-
son or be killed. The text makes no mention of whether or not the in-
tended victim had done anything to warrant his death. The man went to
Raba to ask whether or not he should comply. Raba's response, that the
man should be killed rather than kill another, was based on the fact that

the man could not make the judgment of whose life was more valuable.

" 250 PRI NI2ATRIANT BT KNYIT WY PRIO TTYT RBTT NITNIMD .
The situation is obviously not one of self-defense, since the intend-

ed victim, a third party, was not an aggressor toward the person ordered
to do the killing. Thus the only justification for killing the innocent
man would be if his life were less valuable than the man who would die if
he did not follow the orders. It was the only other possible line of
justification, then, to which Raba responded. His point is clear. There
was no way of knowing whose life was more valuable. Therefore, there was
no justification in killing the other man. Louis Jacobs adds that the

commentaries point out that even if one of the men is a great scholar and
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a pious man and the other is not, the decision is still binding because
it is impossible to know which man is more significant in God's tz‘)res.“9

While this situation is similar in some ways to the situation of sur-
render (both involve demands by non-Jewish authorities and lead to the
death of the intended victim in the event of compliance, and to the death
of the party addressed by the non-Jews in the event of non-compliance),
it is also different in several respects. Firstly, in the Raba incident
it is a case of one individual's life versus another individual's life.
In the case of surrender, it was an individual's life versus the life of
an entire commmity. An important question is whether or not Raba would
have ruled differently if more than one person was ordered to kill a
third party. He might have ruled that the blood of more than one indi-
vidual is certainly redder than the blood of one individual. However,
such reasoning comes quite close to mathematical justification and,
therefore, probably would not have been invoked.

The second major difference is that in the Raba incident, collabora-
tion with the non-Jewish authority meant actually committing the murder,
whereas in the previous cases it was limited to surrender of the victim.
The question arises, then, did Jewish law view the actual murder of a
third party as more reprehensible than the surrender of a third party?
The original teaching on surrender implied that surrender of an innocent
party was comparable to murder. However, there were later trends which
suggested that indirect killing was preferable to direct killing, and
sometimes justified when direct killing was not.50 Because Raba's rul-
ing is absolute, whereas the ruling regarding surrender is flexible, it
is possible that direct murder was a more serious occurrence in the rab-

binic mind.
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The relationship of this incident to the Holocaust is crucial. Con-
tinuously, the Jews were faced with Nazi demands to choose who should
live and who should die. If they were to collaborate in such an under-
taking, they had to justify their action in view of Raba's ruling that no
man knows whose life is more valuable.>l Furthermore, Jews were sometimes
faced with the prospect of 'kill or be killed,'" as was the man in this
incident. During the Holocaust, the pressure to comply resulted in a re-
versed reading of Raba's ruling, '"How do I know that his blood is redder
than mine; perhaps my blood is redder than his?" The inflexibility of
Raba's ruling, as well as its essence, posed a challenge to Jewish commum-
ity leaders who sought to justify their surrender of people on the basis
of their worth,

ITT. A CASE OF NECESSITY

Dispute Between Akiba and Ben Patura

There is one final classical text which deserves brief examination
in this discussion of "life for life' situations. It contains a discus-
sion about two men who were in the desert. One of them possessed a can-
teen of water. There was only sufficient water for one of them to drink
and reach civilization. The other would die. If they both drank, they
both would die. What should they do? The text states:
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Both Ben Patura and Akiba built their opinions around the phrase, *m"
™y 1""8."53 Ben Patura argued that the words, "that your brother may
live with you,' meant that they both should drink and die. Akiba felt
that it meant that "Jvan »'nb ow7ip 770" ("Your life takes precedence
over your fellow's life'), Jalcubs:54 explains that Ben Patura felt that
one's obligation was to make sure that his brother "live with him." That
meant that for as long as possible both should live. Akiba felt that the
verse meant:

Where you will live you must see to it that your brother, too, is

allowed to live. That does not mean where your brother's life is

et ol v Fationl o i

This situation is yet another example of a case in which a life has
to be sacrificed in order to preserve life. Jacobs states that this case
is different from the Raba incident. For here, while the man's drinking
the water resulted in the other man's death, he committed no crime in sav-
ing himself at the other's expense. In our discussion, we have compared
indirect murder (surrender) with direct murder (the Raba incident). Now
we have another level - passive murder. It is a case of death resulting
from one's abstaining from action (giving water to drink) as much as from
one's engaging in action (drinking the water himself),

It has been suggested by scholars that Akiba's decision was motivated
by one of two factors. Either he believed that it was wrong for two to
die if one could be saved, or he believed that the one who owned the can-
teen was entitled to drink. Again, the first possibility involves a math-
ematical solution. The second possibility is more likely. Akiba could
have believed that the one who owned the canteen had no responsibility to

part with its contents if in so doing he parted with his life. A later
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commentary concurs that ownership was the decisive factor, and that had

both of the men owned the canteen, the drinking by one would not have
been jmatified.56 There is yet another possibility. Akiba may have felt
that a person had no obligation to sacrifice his life for the life of an-
other person. Ben Patura, on the other hand, may have felt that it was
inherently wrong for either person to decide that his life was more valu-
able. Thus, by both drinking the water, both lives retained their equal
value. Furthermore, he may have felt that when one is on a joumey in a
desert with his fellow, both, in effect, owned all the property for the
journey, regardless of who actually brought an individual item with him.
Therefore, neither person would have had a greater claim on the water.
Finally, he may have believed that one cannot really know how much longer
his life, or the life of his fellow, will last. Therefore, they should
both drink because there might be even the slightest chance that they
would both survive. There is a debate about whose opinion is law, but
most assume it to be Akiba's opinion since the general rule is that in
debates between Akiba and others, the halachah follows Akiba.

It is interesting to note that the text itself does not mention the
issue of whose life is more valuable. Schochet cites a second century
Stoic's questicms7 regarding two people in a waterless desert. One of
them possessed enough water for only one of them to survive. Under
these circumstances it was decided that the water should be given to the
person whose life was more valuable to mankind.

This controversy is also relevant to the situations which occurred
during the Holocaust. In particular, there were numerous situations in
which a shortage of resources (food, work permits, etc.) meant that some

Jews would receive the resources and others would die as a result. In
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view of this case, how, if at all, should the resources have been distri-
buted? In addition, when Jews took, for example, work permits intended
for other Jews, it had to be decided whether they had wrongfully taken
what was "owned" by others or rightfully taken what they mutually owned.
In both situations, the story of Akiba and Ben Patura is a critical pre-

cedent,

We have seen the major classical texts which are the basis for much
of the discussion in the Holocaust responsa which deal with life for life
situations. Through this discussion, it is hoped that the reader nas
gained a sense of the original intent of these laws, the degree to which
any of these laws has flexibility, the applicability of these laws to
situations faced by Jews during the Holocaust, the inter-relationship of
these laws and the gap which these laws sometimes leave. Let us now tum

to an analysis of the responsa themselves.




NOTES

) 'I‘hisd:an bg seen most clearly in the concept of w3y nipa, a rabbinic
concept derived from Leviticus 18:5, hwy? 4ur *voum hXY NIPIN DR DRMYE"
n0? 23R DM YNY DTINA OOR . 'Ihe’rabbis interpreted the verse to mean
that one should live by the commandments, but not die by them. Thus,

B.T. Sanhedrin 74a states,
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. This statement of the principle of vs3 mips means that acts which
were otherwise viewed as unlawful to omit or commit should be omitted or
comnitted in order to save a life (with the exceptions stated in the
text).

2. Thus, for example, B.T. Sanhedrin 73a states, 1773n Nk AX1Y 17"
% 5'n 157¥n5 3790 KAWL TISY IORT 9055 TR 1M1 AN IR AMI3 YAO RINW
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. The commitment of a Jew to his fellow Jew is derived, here, from
Leviticus 19:16, '"yY ©7 5y Twmyn RE.'"  Another example of the obliga-
tion each Jew has toward other Jews can be found in B.T. Sanhedrin 37a,
where witnesses in capital cases are exhorted by the judges to tell the
truth in their testimony.

3. Jewish law, like all legal systems, recognizes that the taking of

life is sometimes warranted. Specifically, Jewish law states in B.T. |

Sanhedrin 72a, '"1a7a% poea 7amaY Ka or." Thus, according to Jewish

law, a person is required to kill in self-defense. Furthermore, the law

requires a third party to save a pursued person, if necessary, by kill-

ing the pursuer. Thus Mishneh Torah, Hilkhot Rotzeach 1:6 states: 3717n Sax"
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. Self-defense is justified because a particular person is easily iden-

tified as the aggressor and, as the aggressor, he gives up his equal

claim on life. All the situations discussed in this paper are different.

At least at the outset, nobody can be easily labelled a willful aggressor

whose life can therefore be sacrificed.

4, See Elaine Wintroub Stone, "Justification and Excuse in the Judaic
and Common Law: The Exculpation of a Defendant Charged with Homicide,"
New York University Law Review, Vol. 52, No. 3, June 1977, pp. 599-628,
for an excellent discussion of the legal defenses employed in life for
life situations. According to Stone, a defense of necessity could have
been applied to the case of two men in the desert with only enough water
for one of them to survive (Babylonian Talmud, Baba Metzia 62a). 'The
defense of necessity may be invoked by a defendant who has injured other
persons or their property in order to avoid personal injury to himself."
The classic case is that of sailors shipwrecked at sea. Two sailors
killed and ate a cabin boy in order to survive. A defense of duress
could have been applied to the case of a man ordered to kill a third man
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or else be killed (Babylonian Talmud, Sanhedrin 74a). 'The defense of
duress is invoked when the defendant claims that he submitted to another
person's demands to commit a criminal act." A defense of self-defense
actually was applied to the case of surrender of a specified individual
to non-Jews (Palestinian Talmud, Terumot 47a). This was achieved as a
result of the expansion of the rodef concept to the point of viewing a
person wanted by non-Jews as an aggressor (rodef) to the commumity in
which he resided. Thus, each of the major sources under discussion in
Chapter 11 is connected to a different line of defense. Stone adds that
each of these three defenses is accepted or denied by the common law
"on the basis of two exculpatory theories, justification and excuse.
Justification involves balancing the harm the defendant causes by deviat-
ing from the letter of the law against the social benefit realized
through his conduct. If, on balance, more benefit than hamm to society
results, the defendant is deemed to have chosen the proper course of be-
havior and is exonerated...Excuse focuses on the accused - specifically,
the unique facts of his case and the pressures he faced at the time of
the criminal act. Acknowledging that the defendant's acts were not
'right,' the decision maker nonetheless has discretion to exculpate the
defendant. The wrongfulness of the conduct is affirmed, but the partic-
ular defendant is not held accountable for his wrong.'" Stone, in her
comparison of the Judaic and Common Law systems, found that Jewish law
operated primarily within the framewor!: of justification. Ultimately,
Stone argues, the Jewish legal preference for resolving life for life
situations on the basis of justification rather than excuse resulted in
the great expansion of the concept of the rodef. According to Jewish
law, it is not only all right to kill a rodef; it is obligatory.

5. Philip Friedman, 'Preliminary and Methodological Problems of the Re-
search on the Jewish Catastrophe in the Nazi Period,' Yad Vashem Stud-
ies 11, p. 111, footnote 10, states that debates centered around the
Jewish law with respect to surrender took place in Heidmuhle, Sosnowiec,
Kaunas and Vilna.

6. The baraita is found with variant readings in Tosefta Terumot 7:20;
Genesis Rabbah 94:9 on 46:26 and Palestinian Talmud Terumot 47a.

7. Lieberman makes such a suggestion. See S. Lieberman, Tosefta Kif-
shuta, Zeraim, 1955, pp. 420ff.

8. II Samel 20.

9, David Daube, Collaboration with Tyranny in Rabbinic Law. Daube has
written a brilliant work regarding the Jewish rabbinic sources on sur-
render. To a large extent, the discussion on surrender contained in this
chapter is dependent upon his analysis.

10. Mishnah Terumot 8:12. This in tum follows a discussion of the sur-
render of loaves to non-Jews. (Mishnah Terumot 8:11). Daube explains
that the actual connection between the surrender of women for defilement
and the surrender of men for death is absent in all the texts, excluding
the Palestinian Talmud. The Mishnah may have dropped the discussion of
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the surrender of men for death because its concern in Terumot is defile-
ment and this baraita is irrelevant to the discussion.  The losefta
jumps from a parallel with Mishnah Terumot 8:9 to the discussion of the
surrender of men for death. According to Daube, this bears out the view
that the Tosefta is primarily a supplementary work. It contains the dis-
cussion of the surrender of men because it is not contained in the
Mishnah. The Babylonian Talmud contains none of this discussion because
it has no gemara to lerumot. It is interesting to note that the Palest-
inian Talmud contains a unique expansion of the discussion of women sur-
rendered for defilement. It implies that a slave woman and an impure
woman may be surrendered. The rationale seems to be that if the purity
of most of the women can be preserved at the expense of these two types
(which might represent loose moral behavior), then it should be done.

11. Palestinian Talmud, Terumot 47a.

12. Tosefta Terumot 7:20 and Genesis Rabbah 94:9.

13. The Sheba incident does not fit the context of the law exactly.
There are two major differences. Firstly, Sheba is sought by a Jewish
government and not a non-Jewish government. Secondly, in the end, the
community actually kills Sheba rather than surrender him,

14, Schochet adds another factor in specification. He suggests that if
somebody is specified, once the wanted person is delivered, the threat
will vanish. But in the case of a threat for just anybody, there is no
guarantee that surrender of a person will eliminate the threat, See
Elijah J. Schochet, A Re um of Surrender. Schochet's book analyzes
a 1620 responsum of surrender by Joel Sirkes. The book contains an ex-
cellent discussion of all the relevant legal sources, including numerous
respansa and commentaries which have dealt with similar situations
throughout Jewish history.

15. This is consistent with the variant readings of the original teach-
img discussed above.

16. While Daube believes that jn refers to the Jewish community, Lieber-
man, op. cit., believes that in refers to the authorities. His view is
the more commonly accepted one.

17. Lieberman, op. cit., cites a variant reading in which it states
that the wanted man was vina. He believes this was a faulty text.
Nevertheless it raises an interesting question: Would a commmity be al-
lowed to, or obligated to, actively pursue a wanted person who was out-
side the community if the commmity was threatened with extinction?

18. Daube suggests that the term nn'n 277n is extremely elastic. While
its normal sense is ''deserving of death'" (and, indeed, that seems to be
its meaning here), it can also be used almost as a metaphor. Daube
cites Shabbat 114b in which it states that a student of the Torah, who
has a stain on his garment, is an>n 2>>n. Does ann 1>>n here mean ''sen-
tenced to death,' 'deserving of death,' "liable for death,' "doomed to
death," etc.? The text is not absolutely clear.
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19, It is true that Simeon does not explicitly state that a person must
be an'n 377n in order to be surrendered. Nevertheless, that is the un-
derstanding of his opinion, and through Resh Lakish and Maimonides it
becomes explicit.

20. The surrender of somebody who is an'n 37°n raises an important ques-
tion. How did the Jewish commmity decide whether or not a person was
an>n 3>°n? Did it rely on the evidence produced by the non-Jewish auth-
orities? Did it require that the man be an*n 37°h according to Jewish
law? Daube suggests that Resh Lakish used the term to mean someone who
was guilty of committing a crime for which by the general standards of
Jewish law, and the specific standards of the non-Jewish government's
law, death was an appropriate sentence. However, there is no way of be-
ing positive about the criteria utilized. Daube suggests that the lack
of an absolute criteria might be intentional, to allow flexibility in
such a difficult situation.

21, Daube suggests that Resh Lakish's ruling may have been influenced
by Simeon's ruling of the preceding century.

22. The text quoted here is the Palestinian Talmud text., There are
some remarkable differences between the two texts, as will be noted in
the discussion.

23. An additional story in Genesis Rabbah, to be discussed below, makes
it clear that Ulla was a stranger. The text states, YNIDDN X1 05"
7952 12 Yavw 1an P

24, Genesis Rabbah specifies that he fasted for thirty days.

25, That Genesis Rabbah advocated a policy of compliance will become
clear in later discussion.

26. Daube states that Joshua ben Levi was a disciple of Phinehas ben
Jair, who was probably an Essene.

27. For a superb discussion of many of these issues, see, 'Does Jewish
Tradition Recognize an Ethic Independent of Halakha?", by Aharon Lich-
tenstein, in Modern Jewish Ethics, edited by Marvin Fox. Also see
Steven S. Schwarzschild, ''The Question of Jewish Ethics Today,' Sh'ma,
7/124, pp. 29-35; "The non-Jew in Jewish Ethics," Gerald Blidstein,
Sh'ma, 7/125, January 7, 1977.

28. Sefer Chasidim, no. 258, pp. 84-85, cited in Schochet, op. cit.,
p. 68.

29, Moses Haliva, Commentary g_*a_Pesamim, Jerusalem, 1963, p. 63, cited
in Schochet, op. cit., p. 69.

30, Rabbi Isaac Noah ben Meir, Or Yitzhak, Warsaw, 1890, no. 15, cited
in Schochet, op. cit. haraas—

31. Menachem HaMeiri, Commentary on Sanhedrin, p. 270, cited in Scho-
chet, op. cit.
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32. Abraham Karlitz, Hazon Ish on Sanhedrin, no. 25, p. 203, cited in
Schochet, op. cit., p. 70.

35. Mar Rav Shalom Gaon, Sura, vol. 1, edited by Mirsky, 'Teshubot Gaon
Artzei Yisraeli," by A. I1.7Agus, pp. 23-25, Jerusalem, 1954.

34. Lieberman finds this text highly suspect. op. cit.
35. Hilkhot Yesodei HaTorah 5:5.

36. Schochet suggests a unique explanation of the phrase. He alters
the word "morin' so that it can be translated as '"show.'" He understands
the phrase to mean 'we should not show the non-Jews how anxious we are
to surrender."

37. While some, like Menachem HaMeiri, argued that one could sacrifice
one life in order to save even two lives, Jewish law never endorsed a
mathematical approach. As Schochet states, 'the concept of the sancti-
ty of 'a single soul of Israel' renders any arithmetical games a bit
ludicrous."

38, This legend is aiso recorded in Leviticus Rabbah 19 on 15:25.

39, Mishnah, Ohalot 7:6.

40. Deuteronomy 23:16.
41. Babylonian Talmud, Sanhedrin 73a.

42, Mishneh Torah, Hilkhot Rotzeach 1:9.

43. Babylonian Talmud, Sanhedrin 72b.

44, Babylonian Talmud, Baba Kamma, 117b.

45, See in particular Elijah J. Schochet, op. cit., pp. 48-57, on the
extension of the rodef principle throughout Jewish history.

46. It is, however, recognized and discussed in Stone, op. cit., and
Eliahu Ben Zimra, ias%nn 2'sy nxign 873 291 NINI0RT 0?70A neyp"
Sinai, a"%en ,a%o> ,pp. 155ff.

47. Stone, op. cit.

48, Babylonian Talmud, Pesachim 25b; also found in Babylonian Talmud,
Sanhedrin 74a.

49, Louis Jaeobs, Jewish Ethics, Philosophy and Mysticism, pp. 11ff,
50. See Schochet, op. cit., pp. 62ff.
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51. It might appear that Jewish law has a conflicting viewpoint about
the worth of a person's life. There are numerous laws which detail pre-
cedence in life saving. The basic statement is in Mishnah, Horayot 3:7.
It states there that with respect to saving a life, a man takes prece-
dence over a woman. 3:8 states that a priest takes precedence over a
levite, a Levite over an Israelite, an Israelite over a bastard, etc.
Thus, it seems that there is a hierarchy in terms of the value of one's
life. However, these examples are given in the context of a person see-
ing more than one person who need to be saved from death. These laws
attempt to answer who should be saved first. This is quite different
from actively selecting a person to die on the basis of the person's
worth being less than that of another. Yet, as we shall see, during
the Holocaust, Jewish leaders developed a hierarchy of worth and ap-
plied it to cases which involved active selection of who would live and
who would die.

52. Sifre on Leviticus 25:36; it can also be found in Babylonian Tal-
mud, Baba Metzia 62a.

53. Lleviticus 25:36.

54. Jacobs, op. cit., p. 12.

55. ibid.

56. Maharsha to Babylonian Talmud, Baba Metzia 62a.

57. Schochet, op. cit,




CHAPTER 111
THE HOLOCAUST RESPONSA

There are five full-scale texts of Holocaust responsa known to this
author which attempt to resolve life for life situations faced by Jews
in the Holocaust. In this chapter, the legal reasoning employed within
each responsum will be examined. Through this examination, we will at-
tempt: (1) to gain an insight into the application of the major legal
sources to real situations, as well as an exposure to other relevant
Jewish legal texts; (2) to identify implicit or explicit ethical issues
arising from the discussion; and (3) to compare, to a limited extent,
the approach to the legal issues utilized by each respondent.

The five responsa can be divided into three thematic groupings. The
first group consists of two responsa which deal with the fundamental
moral problem faced by Jews during the Holocaust - can lives be surrend-
ered in order to save the remainder of the community? The second group
consists of a responsum concemed with the question - can one person's
life be redeemed if as a result another's life will be sacrificed? Ani
the third group contains two responsa which deal with the question - can
or should a Jew risk his own life in order to save the life of others?
Whether the issue is the sacrifice of another person's life, as is the
case in the first two groupings, or the sacrifice of one's own life, as
is the case in the third grouping, every one of these responsa confronts
a situation in which 1life can be gained anly at the expense of another

life. Let us now tum to the responsa.

4
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1. SURRENDER OF LIFE

Distribution of White Cards by the Jewish Council of Kovno
Rabbi Ephraim C«‘shr’y1 recorded that on September 15, 1941, the Nazi

commandant in charge of the Kovno ghetto gave five thousand white cards
to the Aeltestenrat (Jewish council) to distribute to workers and their
families. Only those Jews who received the cards would remain in the
ghetto. (It was clear that the remainder would be deported and killed.)
At this time, there were some thirty thousand Jews still in the ghetto,
ten thousand of whom were workers and their families. A great commotion
ensued and the strongest people seized the cards for themselves and
their families from the Aeltestenrat. Oshry was asked? two questions:
(1) Is it permissible for the Aeltestenrat to take the cards and distri-
bute them to workers as the commandant had ordered? and (2) Is it per-
missible for the workers to seize the cards, thereby depriving their
fellow workers from receiving one of the five thousand cards?

Oshry begins his teshuvah by citing the Palestinian Talmud textd on

surrender of a Jew to the non-Jewish authority. This version contains

both the basic teaching and the dispute between Resh Lakish and Rabbi

Johanan.

13% 130 1BRY 0212 10D YA 1772 172%0n 1@ bTR 33 myro
1912 157ar 02512 AR D270 13R PN IRY DRY DR 217021 DOB ThR
Y3¥ 1123 0K 105 1MTh?Y DR 3R YNI9n DR @51 170n? K2 DraTm

ANYR 2N AATR ONIAY 2Map ABR 1A% SR 1NN 19oRr? 753 a3
123 12 YaUs AnA 2730 13RY 8TYR MR 3R ') 7703 43 yawd

He then states that the Rambam® decided according to Resh Lakish,
that even if a person is specified, he may not be surrendered unless he
is nn'm a27n, like Sheba ben Bichri. Oshry alludes to the lengthy debate
over Rambam's support of Resh Lakish's ruling, in view of the fact that
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disputes between Rabbi Johanan and Resh Lakish are generally decided in
favor of Rabbi Johanan, but concludes that since later authorities ac-
cepted Rambam's decision, it is binding. Thus, Oshry rules that even if
one could consider the non-workers in the Kowno ghetto to be specified,
they still cannot be considered nn n 37’n according to the laws of the
Torah or the state, and therefore it is forbidden to distribute the cards.

Oshry then continues to respond to the second question, but at the
end of his teshuvah he retums to the issue of the distribution of cards
which will result in the surrender of non-recipients. He writes,

N313 7857 1IN T KA manth 553 ©"h 11T 1172237 md qesn

13h3Y AR Dnh¥pn 2r¥ab axy vr any 27 0%13 TEnY 11X ¥''nY DY yenn
nY¥N 172 NI BY0LASA PYIPNY hNYRY OMKRY  BYDIBIIN

Rosenbaum® explains Oshry's reasoning as follows:

Perhaps, he says, it was incorrect to say that this case was
analogous to the one in the Tosefta, where the threat was made
that if one of the company was not delivered up, the rest would
die. In that case, the intent of the attackers was to spare
the lives of all except the one they sought. The others were
thus buying their own lives at the cost of one of their number.
In the case of Kovno, however, there was certainly no intent on
the part of the Germans to spare the lives of anyone, even
those who distributed the cards. They, too, would soon be put
to death. If so, then the distribution of the cards was actu-
ally a means of saving a portion of the conmmity - mandatory,
according to the Halakhah.

Oshry finds some support for this interpretation in a decision given
by Rabbi Abraham Shapira, chief rabbi of Kovno. He writes that he later
heard from Rabbi Shapira that when the Nazis issued a decree ordering
the Aeltestenrat to post signs announcing that all men, women and chil-
dren were to assemble at the Demokratia-Platz on October 26, 1941 (for a

selection), the Aeltestenrat came to the rabbi to ask him how they should
act according to the laws of the Torah.® The Aeltestenrat knew that the
great majority would be sentenced to death. After Shapira recovered from
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fainting (as a result of hearing the Aeltestenrat's report), he gave his
decision.
27¥0% TWaR DYYEBRAY QTINENY HRWOIB Abap LY 5T AN TA ANYY DNa

DAY9Y MIYINRAY DWSI3 TIY NPYH ATYA YUNY DYNOIR NTYAn h¥ppa
TwaNg an Y ¥nb1 nvynn mwyb

Thus, according to Shapira, if extermination of the entire commmity is
a real threat, and there exist a means to save a portion of the commm-
ity, it is an obligation to do so.

Oshry, then, concludes that the distribution of cards also appears
to be an act of saving. If so, the laws of specification and n>Th wnd
do not apply and the Aeltestenrat is obligated to take the cards and di-
vide them.

It appears to this author that Oshry has consciously avoided giving
a definitive ruling. He argues at one point that distribution of the
cards is forbidden and at another that it might be required. In effect,
he is arguing that while the law demands non-compliance, the circum-
stances demand compliance. He couches the rationale for compliance in
what sounds like legal language, calling it 72¥2 122¥ | but he is unable
to cite any text which justifies surrender as an act of saving in the
face of extermination, or which renders the basic teaching on surrender
inapplicable when the intent of the non-Jewish authority is extermination.
Therefore, this author views Oshry's concluding argument as an ethical,
as opposed to a legal, argument. It is Oshry's ethical sense which makes
him believe that it must bz right to save a remnant in the face of ex-
termination. And while he does not concede that this ethical sense is
contrary to the law, it nevertheless appears to be.® This teshuvah,
then, really raises two ethical questions. The first is whether or not

it is ethical to collaborate with the Nazis in the surrender of innocent
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life. The second is to what extent should the threat of genocide influ-
ence normal ethical considerations? Whereas the first question is impli-
cit in the teshuvah, the second question is really confronted by Oshry

in what amounts to an ethical context.

The issue of collaboration with the Nazis in the surrender of inno-
cent life was, as stated above, the greatest moral crisis faced by Jews
during the Holocaust. To this day, the role of the Judenrate in the sur-
render of lives is the subject of intense and explosive ethical debate.
while Oshry's teshuvah is the only written teshuvah on the issue of the
Jewish councils' participation in the surrender of lives, virtually ev-
ery Jewish council had to confront this painful issue. Several councils
felt compelled to seek a rabbinic ruling on the question of surrender.
(We have already referred to this as the Maimonides debate because of
his authoritative ruling on the subject.) The decisions of the rabbis
in these ghettoes are important to mention here because they amount to
oral teshuvot.’

In October, 1941, the Germans gave three thousand yellow permits to
the Vilna Judenrat to distribute to those people who were engaged in es-
sential work. Those who did not receive the cards were rounded up and
deported to death. Jacob Gens, the police chief of the Vilna ghetto,
and for all intents and purposes the head of the Judenrat, participated
directly and willfully in the distribution, selections and actions. In
a speech he stated his rationale.

...After 5 million have been slaughtered, it is our duty to save

the strong and the young and not let sentiment overcome us. I

am not sure that everyone has understood what I have said, or

that people will justify our deeds after we are liberated from

the ghetto, but this is what the police think: to isve whomever
possible, our personal emotions notwithstanding...
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Among those who disagreed with Gens' policy were the rabbis of the
Vilna ghetto. After his personal participation in the "action of the
vellow certificates,' Gens was visited by a delegation of four rabbis.

They told him that according to religious law a Jew may be de-

livered to the authorities if charged with common law crimes,

but not simply as a Jew. The rabbis advised Jacob Gens that

he had no right to select Jews and deliver them to the Germans.

Jacob Gens replied that by participating in the selections and

delivering a small number of Jews, he is rescuing all the rest

from death, The rabbis answered with the following quotation

from Maimonides: "...if pagans should tell them (the Jews)

'give us one of yours and we shall kill him, otherwise we shall

kill all of you,' they should all _be killed and not a single

Jewish soul should be delivered.'l!

This ruling by the Vilna rabbinate indicates that the argument employed
by Gens and earlier by Shapira and Oshry (that collaboration in surren-
der was an act of saving) did not make Maimonides' ruling inapplicable.
From their point of view, his ruling still applied and, therefore, par-
ticipation was not permitted.

In May, 1942, the Nazis began a series of "'resettlements'' of Jews
from Eastem Upper Silesia. The Judenrat, headed by Moses Merin, de-
cided to fill its quota for deportation by asking for volunteers. The
first time approximately one thousand people came for deportation. The
next time nobody showed up. Merin argued that the Judenrat should com-
ply with the Nazi orders and deliver Jews for deportation by force. In
that way, informers, thieves, immoral people, the sick, etc., could be
selected and the healthy and good people of the commmity could be saved.
However, because of intense criticism, Merin agreed to tum the problem
over to the rabbis and comply with their decision.

According to one account, after long discussion, a statement was

made on behalf of the rabbis. Trunk stat:es,12
Basically Merin's suggestion was against the fundamentals of
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Jewish ethics and religion, but according to his presentation,
each Jewish household in town faced a great calamity. There
was no other-way, therefore, but to choose the lesser evil.
They hoped that Merin would act as his Jewish heart dictated.
In conclusion, Rabbi Groysman expressed the hope that Merin
would be granted the privilege of becoming a savior and would
deliver from bondage the Jews of Eastem Upper Silesia. Con-
sequently both Merin and the Jewish police took an active part
in sg{:ting uwp the next transport of about 1,200 people to
Auschwitz.

Thus the rabbis of Eastem Upper Silesia argued in support of participa-
tion as an act of saving, and agreed with Shapira's rationale. Another
witness to the rabbis' meeting there stated that, during the discussion,
the opinion was expressed that Maimonides' ruling was binding and, there-
fore, participation should be forbidden. However, there was dissent and
so it was agreed that Merin could participate, "particularly since the

authorities had said nothing in the order about the fate awaiting the

deportees. ">

Merin's own statement is quite interesting. During the deportations,
which lasted from May to August, 1942, he delivered a speech justifying
his actions.

I knew that I would be blamed for causing the deportation of
25,000 Jews. 1 am even glad to hear this accusation in my own
circle (of associates), and I want to show how superficial, un-
founded and foolish this reproach is. Quite to the contrary
to what is said, I state that I have saved 25,000 people from
resettlement. Blood would have flowed in the streets. I have
information from very reliable sources that the resettlement
would have engulfed 50,000 people, and our entire district
would have been crushed, so that no might in the whole world
would have been able to rebuild it. Respected people, active
in our commmity life, would have been the first to go. It is
easy to imagine what the lot of the remaining ones might have
been. Nobody will deny that, as a general, I have won a great
victory, If I have lost only 25 percent when I could have
lost all, who can wish better results? Diaspora has made an
asocial people of the Jews. Only we could have adopted the
teaching of Maimonides, who ordained that the entire commmity
be sacrificed for the sake of one man. We shall all be con-
demned to extinction if we do not change our mentality in this
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respect... I have never considered the interests of the indi-

vidual as against the interests of the commmity. I always

bear in mind the best interests of the mmm@ty,lior whom I

am ready to sacrifice the individual at any time.

In lHeidemuhle, a colony near the village of Kowale Panskie, in Turek
county in the Wartheland, the chaimman of the Jewish council, Hershel
Zimawoda was given an order at the end of October, 1941, to make a list
of all Jews and note next to their names whether they were "fit' or "un-
fit" for work. All children under twelve and adults over sixty-five were
to be labelled "unfit." Zimawoda, disturbed by the consequences which
would await those labelled 'unfit," tumed to the rabbis for a ruling.

The rabbis delivered a ruling after two days of discussion.

The judgment of the rabbis was that, according to the religious

law, a decree of the government is obligatory and must be obeyed.

Therefore, Hershel must deliver the list. Everyone, however,

;nzsmt]?a zegxﬁn the chance to check the list to see how he has

Thus, in Heidemuhle, Eastem Upper Silesia, and Kowvno, the rabbis
argued for participation. They justified their positions by stating:
(1) that in the face of extermination it was a duty to save those who
could be saved; (2) participation was the lesser of two evils; (3) no-
body could be sure that those who were deported would suffer death; and
(4) the law had to be obeyed.

Only the Vilna rabbinate stood fimm on the binding force of Maimon-
ides' ruting. It is interesting that it, the Vilna rabbinate, was not
approached for a ruling. In all the other cases,:a rabbinic ruling was
solicited. It is, therefore, an indication that the Vilna rabbinate
was not under the same kind of pressure that the other rabbis were.
This, in turn, reveals an important reality in connection with rabbinic
decision making. The rabbinic decisions were influenced by more than a

reading of texts. They were influenced by commmity pressure, practical
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considerations, self-interest, crisis atmosphere, an unstated ethical
sense, etc.

These additional influences, which are partially evident in Oshryv's
teshuvah, become clear when one looks at the various rabbinic rulings.
The rabbis were confronted with a case which had direct parallels and
precedents in the law, They did not need to apply precedents whose ap-
plicability was questionable nor did they face a situation which had no
precedents in Jewish law. From a legal standpoint, the rabbis had an
easy decision., This explains why Oshry's teshuvah is extremely brief.
Nevertheless, each ruling discussed above was slightly different and
based on slightly different reasoning. This can only be explained by
the additional, non-legal factors which influenced the rabbis.

Now let us come back to Oshry's second question. Is it pemmissible
for the workers to seize the cards, thereby depriving their fellow work-
ers from receiving one of the five thousand cards?

Oshry first concems himself with the problem of a person engaging
in an action intended to avert harm coming to himself or another which
will result in the hamm coming to a third party. What are the legal
limits of such action?

He begins by citing the Shakh: 16
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The Shakh, then, argues that if a ruler issues a decree to seize two un-
specified people (and kill them), it is permissible to make an effort on
behalf of specific people so that they will not be seized under the de-
cree, even though others will then be taken. Oshry indicates that this

would appear to legitimate the actions of the workers (in seizing the



cards).

Yet Oshry concludes that the Shakh's ruling does not apply because
the Shakh refers to an effort which can be made prior to seizure, in or-
der to avoid seizure. He suggests that the Shakh would not permit such
an effort after seizure. Oshry argues that the workers of the Kovno
ghetto are basically in a state of seizure at the time of the decree.

He writes,

S'"RY NAYTAN ARY?Y D?0SNAD 1A AIYA 237 MIH panond vy 1Maan
105N3Y K D5Then 198Y DYNIT DA DYLOVLINY D'YaAn OnIR

So Oshry suggests that perhaps the ruling of Yad Avraham applies.n
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Thus, Yad Avraham states that a person may make an effort to save him-
self even after he has been seized, although others would be taken in
his place. Again, Oshry suggests that on the basis of this ruling it
might appear that the workers would be permitted to seize the cards, but

then concludes that the two cases are not analagous. He writes,

1WONYY P a0 UL 2¥150 NAYIA 0712 137N Inyy r¥nv aa bha
D121 1RXY 27¥n D70YLION N8N TN RIN ZAN D?INK 10807
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Thus, Oshry suggests that whereas in the Yad Avraham it refers to ano-
ther person being seized after the freeing of the first person (no di-
rect action is taken by the freed person which results in the seizure of
another), the Kowno case involves one saving himself and causing the

death of another through direct action (the seizure of the cards).
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Oshry then concems himself with the distinction between direct and
indirect action in order to prove that there is an important difference.
He begins by citing the classic text conceming the two men in the des-
ert with only enough water for one to survive.l8 Oshry suggests that
the dispute between Ben Patura and Rabbi Akiba is based on the issue of
direct versus indirect action. He believes that Ben Patura rules that
both should drink because if only one were to drink, the saving of his
life would be the direct cause of his companion's death. Oshry states
that this is the exact understanding of Ben Patura's statement, XY K"
193N 2@ INNHRA TRRD .'"" And for Ben Patura, the positive mitzvah,
“gna rny1? does not apply if a person gains his life in a way that di-
rectly causes the death of his companion.

Akiba disagrees with Ben Iatura, Oshry argues, because he believes
that the person who drinks the water does not take any direct action to
cause the death of his companion. However, if a person were to die as a
result of direct action (as is the case in Kowvno), Akiba would also for-
bid a person to save himself. Oshry, as a result of this interpretation,
adopts the rule that one is not permitted to save himself if that act
causes another's death through direct action.

Oshry then offers one more possible approach which might permit the
seizing of the cards, an approach which is also comnected with the Akiba/
Ben Patura dispute. If it were possible to say that all the workers in
the Kowno ghetto had title to all of the cards, since they were to be
distributed for the benefit of all, then perhaps every worker was enti-
tled to seize what he partially owned.

However, at the time of publication of this teshuvah, Oshry learmed

of a comment by the Maharsha?( which made him reject this possibility.
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The Maharsha stated,

D230 KIILD 137 Y'Y MTINT DAYAY SV B'n Y® 1Impa hvh DR
L1107 AN SRY e

The Maharsha's suggestion that Akiba would have agreed with Ben Patura
that both men should die had they been joint owners of the water would
mean that the ghetto workers would also have to refrain from seizing the
cards. As Oshry states,

quiIne DN flvhY% Dnd D?9I0R TR DYONIYY DNIR 2PN ON
.17an% 7rree Ana myy Yywmy 1van Ye Ao

Thus, with respect to the seizing of the cards, Oshry gives an une-
quivocal opinion that the seizure of the cards is contrary to Jewish law.
His response to this question is considerably longer than his response
to the first question. This is probably the result of the fact that
there are no legal precedents which are directly applicable to the sec-
ond case. Therefore, Oshry wants to present a number of different pre-
cedents which can shed light on his case. In each instance, Oshry pre-
sents a precedent which might be parallel, only to conclude that the
cases are not analagous. Yet it seems to this author that Oshry could

have accepted just as easily the opinions of the Shakh, Yad Avraham or

Akiba as binding in this case. His systematic presentation and rejec-
tion of each precedent is a good example of the role of subjectivity in
the halachic process. The precedents which Oshry rejected could easily
have been considered binding by another respondent, just as the preced-
ents which he accepted could have been rejected by others.

In this second cuse, Oshry does not depart from legal reasoning.
This is probably a sign that Oshry feels more comfortable with the legal
options presented in this case than he did with those offered in the

first case. In his discussion there is an implicit ethical question of
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great significance: Should a person be able to save his own life when

it can only be saved at the expense of another person's life?

Killing of an Infant in a Bunker

The second teshuvah on the subject of surrender was written by Rabbi
Shimon Efrati.?l A commmity of Jews was hiding in a bunker?? to evade
the Nazis. It was clear that if the Jews were found they would be killed.
During one of the Nazi searches for those Jews hidden in bunkers, an in-
fant in this bunker began to cry and could not be quieted. The Jews knew
that if the infant's cries were heard by the Nazis, they all would be
seized and killed. So the question arose: Could a pillow be placed over
the infant's mouth to silence it if there was danger that the infant
would suffocate to death as a result? While this question was under dis-
cussion, one of the Jews acted and placed a pillow over its mouth. Af-
ter the Nazis completed the search, the pillow was removed and it was
discovered that the infant was dead. The question posed to Efrati was:
Was it permissible to place the pillow over the infant's mouth (with the
knowledge that it might endanger the infant's life) in order to save the
rest of the commmity; and, if it were not permissible, does the man who
actually placed the pillow have to make atonement?

While the question directed to Efrati addressed the issue of an ac-
tion which might result in an unintentional death, Efrati's teshuvah an-
swers a different question: Is it permissible to willfully surrender a
person to death in order to save the remainder of the commmity? Al-
though Efrati's case deals with the direct killing of a person, and
Oshry's case deals with the surrender of a person to be killed by the
Nazis, they are really a single issue - the surrender of a person's life.

Therefore, Efrati's teshuvah also focuses on the legal texts concemrning
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surrender.
Efrati begins by citing the various texts on surrender which he in-
tends to analyze. He cites first the Rambam's ruling.23

XY DRY 1229031 DON AR 137 130 0™15Y DhY MR BN 1N
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Efrati concludes that, according to the Rambam, two conditions must be
met in order to surrender a person to death: (1) that he be specified,
i.e., called by name; and (2) that he be nnnm 3»*n, as in the case of

Sheba ben Bichri,
He then cites the Tosefta text,u which contains the controversy be-

tween Rabbi Judah and Rabbi Simeon.
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And, he cites the controversy contained in the Palestinian Talmud

between Resh Lakish and Rabbi Johanan,

"1 7923 12 Yawd ARYB 2?0 RA?E RIAY MK U2 13 1yne 'a
L7953 3 Yawd An'd 27N 137K YMOYPR MR 1am?

Following his presentation of the texts, Efrati begins a discussion
of what is viewed as the major problem with the ruling on surrender,
Rambam's support of Resh Lakish against Rabbi Johanan. For, as stated
above, the rule is that, in their disputes, the law is decided according

to Rabbi Johanan.
Efrati cites Sirillo's commentary on the Palestinian Talmud, which

attempts to resolve the problem.26 It states,
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Sirillo believes that he can resolve the problem by drawing on the Raba
incident,?’ and Raba's ruling that the man should be killed and not kill
because 'who knows that your blood is redder..." His point is that the
Raba incident was also a case of specification. (This is supported by
the use of the word n»1%s% for the person who is to be killed.) That
is precisely why the man who had been ordered to kill a specific person
sought Raba's ruling. Raba's opinion, "..,700 pnid 177 X277 A2Th Rn,"
meant that specification was not enough and it is binding in a case
where one person is ordered to kill another and in a case where many are
so ordered. Thus, according to Sirillo, Rambam's ruling according to
Resh Lakish is binding and appropriate because, in fact, he is ruling ac-
cording to Raba: specification is not enough.

Efrati rejects this solution. He points out that Raba's rationale,
“rorn rxn' ("Who knows whose blood is redder?"), is only relevant to a
case in which regardless of the action taken, one person will live and
one person will die. But the bunker case is different because, unless
the infant's life is surrendered (even if the infant is not nn'n av?n),
all will die, including the infant. Since Raba's ruling would not apply
here, Efrati asks, '"Why is it forbidden to surrender him?"

Efrati then attempts to go back to the source of Raba's ruling.
He cites the principle that, with respect to the spilling of blood, a
person is to be killed and not transgress. Raba's ruling, "Who knows

that your blood is redder," is the rationale behind the principle. The
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rationale is also explained by the R__zi_n._.z8
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The Ran's point is that God permits the suspension of a mitzvah in order
to save a life, because a "soul of Israel" is favored more than a mitz-
vah. But such a suspension would not be permitted when a Jew is killed.
Rz:shi29 adds that the man would not have asked Raba for a ruling unless
he knew that a mitzvah did not stand in the way of the saving of life,
But his situation was different. Regardless of the action taken (or ab-
stained from), a life would be destroyed. Raba's ruling, 'Who knows...,"
was his way of saying that it was inconceivable that the Torah would per-
mit a situation in which a transcression was committed and a person
killed.

Thus Efrati concludes that a Jew must be killed and not spill clean
blood. And this is true, as Sirillo stated, whether it is an individual
or a commmnity faced with such a choice. But then, Efrati suggests that
this ruling applies only when there is some doubt that they will all be
killed. For example, perhaps the commmity could kill the enemy, or the
enemy will retreat and surrender of a life will be prevented. But if it
is clear that non-compliance would result in the death of everyone, in-
cluding the intended victim, there would be no logical reason to prohibit
the surrender,

With this distinction in mind, Efrati returmns to Rabbi Judah's dis-
tinction between "inside" and "outside." " He suggests that Rabbi Judah
is arguing that when he (the victim) is inside and they (the enemy) are

outside, the intended victim may only be surrendered if he is nn®n 2377n
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1ike Sheba, because there is no certainty that he would be killed anyway.
However, when both the intended victim and the enemy are inside, and it
is certain that all, including the intended victim, will be killed (this
is also comparable to the case of Sheba), it is permissible to surrender
him, whether or not he is nn'n 2»>n. As Efrati states,

1221 ann 217NN PRORYY NYAIP NYA DA NINTIIAR 029370 BT’
L17010% 9NN 103 13 Yawd RID L AN PRTIAV 11175 073238 DATIDYD
Efrati finds support for his opinion in Rashi's o'.‘cmlnez'ntar'y:3’:l
15N1NY AT MOPIS A?hn RY?I 230P1 Madon KA1 19?5 hepnn hoxa
LRIN wa3 R phiyn 1 RY k¥ Kbw Y Yo7 ,070ar5 iRy

13 07¥AY1 PR TURT RY? AN LR AR 2rxady 1acnd anran

awyn NURY O LBD) Y3101 B 17N1T 1TRY TiPra % oaam vamnd
2300 v INTT TPHR Yo Yera nan (O 'a Ynnw) 2903 3 yaen
,ARYY 13PBNTYD 7Y A9 'rh 1Y apaaon RS TBRT DYRR Dhh L,©9)
170 ©Y 173903 1R YMaYR H¥Y3 NI 'R DR HaR ,my 1Pach 1m
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Thus, Rashi suggests that the principle, @83 *3om ©93 3°hy¥T V*R (one does
not push aside a life for a life), does not apply in the case of Sheba
because, even if he had not been surrendered, he would have been killed
(together with the rest of the conmmity). But, he states, if Sheba
could have been saved, even though everybody else would have been killed,
it would not be permitted to surrender him because of the principle,

"one does not push aside a life for a life."

Efrati suggests that Rashi understood the intent of Rabbi Judah's
opinion: While specification is not sufficient to warrant surrender (as
seen in the Raba incident), surrender is permitted if the enemy specifies
a person like Sheba, who, regardless, would be killed.

Rashi adds to his comment the possibility that Sheba's surrender may
have been justified on the basis of his rebelling against the kingdom.

Efrati points out that this is essentially the opinion of Rabbi Simeon
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who, in his dispute with Rabbi Judah, said, n15%na 79wmn 55 onb amx 1"
anp 2N 717 n2aY Rabbi Simeon's point, as understood by Efrati, is that
certainty of death did not justify the surrender of Sheba, only the fact
that he was an’n 27?n according to the law for having rebelled against
the kingdom.

Efrati then seeks to resolve the dispute between Rabbi Johanan and
Resh Lakish in the light of the true meaning of Rabbi Judah's and Rabbi

Simeon's words. He cites the Matanot Cahma,32 which concurs in his view

that Rabbi Judah permits surrender when all are inside and cannot escape
(as was the case in the Sheba incident), even though the person has com-
mitted no sin for which he can legally receive the death sentence, and
Rabbi Simeon requires that the person be manw'n a2*>n. Then he adds that

in the Palestinian Talmud text, which states, X1 WK ©7p% 13 1yne "

7923 J3 Yawd anYm 2?70 1317RE ?UOPR MK 1AM "M 7752 13 yawd an'n 2?h Xave,M

Rabbi Johanan's opinion is actually like Rabbi Judah's, for he also be-
lieves that one is not permitted to surrender a person on the basis of
specification alone unless the intended victim will die even if he is not
surrendered, like Sheba.

Efrati points out that Rabbi Johanan's statement, 237?n 132°K© >"gyxN"
Y953 a2 yaws an'n ,'' supports the suggestion that Rabbi Johanan rea-
sons like Rabbi Judah, by the use of the term »4953 1a yaw> . Had
Rabbi Johanan wanted to argue that a person who was not an*n 3?>n could
be surrendered even though it was possible to save him, he simply would
have stated, "nn'n 232°n 1278w *"oyx ' Yet he used the term, 12 yawd
1903, to make it clear that a specified person could only be surrendered
if his case was like Sheba's, meaning that his death was a certainty re-

gardless. Similarly, Resh Lakish's argument is like Rabbi Simeon's opinion.
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Efrati now retums to the Rambam's ruling, »aes> ann 32w "5 ox"
on? IR 130?103 3 ,'' and suggests that the Rambam actually reas-
oned according to Rabbi Johanan's view and not according to Resh Lakish's
opinon., He states,

DR DA 21935 1n21> 79353 12 yawd andn 2?7 N0 A?h DR 2o

YAV DAY L7500 IRDA AN MMAwd 1320 ,ann? Ty byiea
2770 13N OXY DYIOW BT L5Man 1797hapa 2'Mea O'endy Lv0a 1)
DRY L,1017002 RY TR A9NY DIRTIY 17RUS 3100 0210 1A% anmn
L7753 J2 YawdY ANPRCAYIAD NIA D?7IAA MY A90TY NINTY R

Efrati is suggesting that Rambam's use of the termm, 933 )3 yawd ,
in the statement, '...?9223 12 yaw> an'n 3*yn *7h OR ,'" refers not
only to the fact that Sheba was nmm 237°n according to the law, but also
to the notion that he was "hn'm 227n5," as good as dead (i.e., certain
to die anvway). Thus, according to Efrati, Rambam rules according to
Rabbi Johanan: a person who is not an*n 3?°h may be surrendered if his
death is certain anyway;

vonny 5317 k5w NHR 903 yawd 1773 Ann YYD YRR MIdN 1N
LN1I0BYY 7703 13 yaw 1773 1377 1921 A% CANTIAY 703 13 yawd

Efrati finds support for his interpretation of Rambam's intent from
Sirillo's commentary.>3 Although Sirillo implies that Rambam rules ac-
cording to Resh Lakish, it is only when there is a possibility that the
intended victim can be saved (as in the Raba incident) that Rambam fo--
bids surrender. However, if the death of everyone, including the intend-
ed victim, was certain, the Rambam would not forbid surrender.

On the basis of this reasoning, Efrati gives his decision in the
bunker case.

0515 oy Th? IRTII2 A 'ra avp yoed BRY MOYA prane T
71172 7753 313 Yawd a4 L anThd ar o ran L,e'™n? prnxyan My
IRONY .0TB S¥3In% NYEOR 1PRY L,09¥R AnYB 1?73 OA DYTIAYR Yow

NIdda 7175 AT 'rh DN Y9raNY LAIpthen? bTYa mwn 'R REYY
.R1370h0 Sv an'n
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The man was permitted to silence the infant because were his life
not surrendered, the death of the entire commmity (including the infant)
would be a certainty.34

Efrati has obviously interpreted the intent of Rambam's ruling very
differently from the traditional understanding that a person may not be
surrendered unless he is specified and deserving of death. It is import-
ant to try to understand why Efrati felt it was necessary to do so.

Efrati's case is very different from Oshry's case. Firstly, in
Efrati's case the action being judged had already taken place. Efrati's
decision would not determine whether or not a person's life would be sur-
rendered; it would primarily determine whether or not the person who had
already surrendered the infant's life was guilty of a transgression. It
is likely that Efrati sought to find a way to justify the action so that
the man could live with his conscience. He might have taken an entirely
different approach if his decision were going to determine whether or
not a life should be surrendered.

Secondly, in Efrati's case the life of a person who was not 3°'n
ann (according to the usual understanding) was surrendered. This ac-
tion was in apparent violation of Rambam's ruling. Efrati could only
justify the action if it could somehow be brought in line with Rambam's
ruling. While it is difficult to reinterpret the Rambam's meaning,
Efrati had one major opening, the Rambam's surprising acceptance of
Resh Lakish's ruling when the standard practice is to accept Rabbi
Johanan's opinion in his disputes with Resh Lakish. Jewish commentators
have never been able to accept the pessibility that Rambam really pre-
ferred Resh Lakisﬁ's opinion. So Efrati, in seeking to prove that
Rambam ruled according to Rabbi Johanan, could depend on support from
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the commentators. Efrati's lengthy discussion was the result of his
realization that, if he could conclude that the Rambam had in fact ruled
according to Rabbi Johanan (as Efrati reinterpreted Rabbi Johanan), he
would be able to justify the surrender of the infant's life and he would
resolve the Rambam's ruling in a way that would be consistent with ex-
pectations, and therefore would be acceptable. Most striking to this
author is the clevemess of Efrati's reasoning. His teshuvah is evid-
ence of the extent to which a law which appears to be clear can be rein-
terpreted in a number of ways in order to fit the need of a given
situation.

The major ethical question implicit in Efrati's discussion is whe-
ther or not an innocent person's life may be sacrificed under any cir-
cunstances in order to save other life. Efrati's answer is yes - if the
person is doomed anyway. But while he may have sought to arrive at that
answer because of an ethical sense, the discussion is centered entirely
on what the law permits, and not at all on what ethics requires.

Efrati could have let his teshuvah stand on his reinterpretation of
the laws regarding surrender. However, he decided to apply an addition-
al legal principle to this case - the rodef principle, Efrati cites the
Rambam's classic ruling.35

DYNON 1710 1979% 9110 woa Sy oand xbw n'Y nawm At Ny
773 173 0ba 173 '7yma q21ya 1nnd amn 1%0% awpnn naavyn
D7PA13 IR TBRY KIYIAUD DRY - AAMAY 190K 97170 KA Yaon
L0721y 52 1yav IATY w3 7151 WO YTNIT YTRY Yiam L33
Rambam's ruling that, in the case of a woman in labor whose life is
threatened by the foetus, the foetus is to be regarded as a pursuer (and
should, therefore, be destroyed unless its head has emerged), is based
on a Talmudic passage.sﬁ'rhe Talmudic passage states,

NTDN 2% N7ANIR L '10Y 12932 1927¥nY 1073 97190 Jop K3 TR
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There is a problem here.>’

Ranbam seems to have understood the Tal-
mudic text to imply that a foetus whose head had not yet emerged should
be destroyed because of the fact that it was a pursuer. Yet the mi shnah>®
which is the source of this Talmudic discussion does not appear to apply
the rodef principle te the foetus. It states,

INIR PYRIXIMWY LA7YRI 2N DR YYhbhn L7970 hepn RYA noRa

17P213 1R 1210 RY? Y 1mTIp AYYNe Y351 ,D7YOR DYIAR

L0913 730D O PMIT 1YY 13

Thus the mishnah states that the foetus is to be destroyed because her
life takes precedence over its life. Rashi's accepted interpretation is
that her life takes precedence because the foetus is not yet a nefesh.
However, this is no longer true once its head has emerged. Yet, if the
rodef principle is invoked (as it was by Rambam) and the foetus is to be
destroyed because it is a rodef, then even after its head has emerged
the rodef label should still apply.

However, the Rambam concurs with the Talmud's statement forbidding
the touching of a foetus once its head has emerged. The Rambam's state-
ment, ©93 Y3om ©93 17ANT 1IRP 7391 13 DIYAII IR IBRY RIMIAED DR
021y %v WAL WMTY " s essentially a restatement of the Talmud's po-
sition, = A7T17 YRORY .®WO3 35K ©H) YPRIT IRV 790 12 DIPAII IR IBRY R¥Y
nY 979 Np KPDEUMT ONA YIRE YIUm) ."" So it appears that, while the
Rambam supported the Talmudic distinction which permitted destruction
prior to the head's emergence and prohibited it after its emergence, he

contradicted the Talmud's decision not to apply the label of rodef to
the foetus.
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Efrati supports Rambam's decision to label a foetus which threatens
the life of its mother a rodef, because such a label would permit the
destruction of the foetus to save the mother. However, the basis on
which the Talmud would permit destruction, namely that the foetus is not
vet a nefesh, is not adequate for every situation. Specifically, Efrati
cites a Talmudic passage't‘?egarding a pregnant woman condemned to death,
It states there that as soon as a foetus moves from its place (in the
womb) it is considered another body. It also contains the statement of
Rabbi Abbahu in the name of Rabbi Johanan, that scripture's statement,
"They shall both of them die,"*? means that the foetus is to die with
the mother, Both statements indicate a status for the foetus somewhere
in between that of non-nefesh and that of human being whose head has
emerged. In this situation, according to Efrati, only the label of ro-
def would permit the destruction of the foetus, 41

Efrati also derives from the Rambam's and Talmud's statements regard-
ing the foetus after the emergence of the head another status, that of
rodef under compulsion. This is Efrati's interpretation of the phrase,
'"n3 7977 Rp KnemT Oha " Here the principle of "one does not push
aside a life" applies. Yet, Efrati argues that since this principle
does not apply when both the mother and the foetus will die, the rodef
principle is still applicable and the foetus whose head has already
emerged may be destroyed in order to save a life.

Thus Efrati rules that in his case, since all including the infant
would be killed, it is permitted to kill the infant because he is a ro-
def under compulsion for whom the principle, 'one does not push aside a
life for a life," does not apply. As Efrati states,

5aun% 199170 POD IRD PR 1AT07 DYIOP 111D 11T KYana SN
ATAY L03INA 4TI 12T 17hY Y YD L0910 Sread 15 0 ndy
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Efrati concludes his teshuvah by comparing the two different princi-
ples on which he based his decision - the rodef and surrender principles.
He suggests that it would appear that the Rambam's ruling regarding sur-
render would permit the sacrifice of a life, whereas his ruling regard-
ing the rodef would require the sacrifice of a life. He bases this as-
sumption on two key phrases. In his ruling on surrender, the Rambam
states, "n2nnd% 15 Ba% 1?1 1R, Efrati argues that this statement
was derived from Elijah's dissatisfaction with Joshua ben Levi's surren-

42

der of Ulla, ™ and specifically from his suggestion that the law permit-

ting surrender was not a mishnat chasidim. Thus the Rambam, by using

this expression, was indicating that surrender was less than desirable.
However, regarding the rodef, the Rambam stated, nxbw n"% miwn nr oxa"
+++AT10 823 Y 002 " thus indicating that it is a requirement to
kill the rodef. Yet, Efrati concludes that this requirement pertains
only to a willful rodef. But in a case like his, where the rodef is um-
der compulsion, killing the infant would be permissible, but not manda-
tory. Thus, Efrati ends by concluding that both principles would just-
ify the killing of the infant, and the person who did it need not have
an unclear conscience. Yet, since the act had the status of permission,
and not requirement, if a person refused to kill a rodef in such a situ-
ation, he would be considered a martyr?> who sanctified God's name.

It is interesting that Efrati felt the need to justify the killing
of the infant on the basis of the rodef principle, as well as the prin-
ciple of surrender It is perhaps an indication that Efrati knew that

his interpretations were forced in order to get the act to conform to
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the law, and he felt two questionable interpretations could stand better
than one. It is possible that he honestly believed that, because both
principles were applicable, the man who had committed the act should
know that more than one legal principle justified it. Or, perhaps, since
Efrati's teshuvah was given after the fact, and he therefore had plenty
of time to respond, he decided to explore interesting sidepaths to sat-
isfy his own intellectual curiosity.

Efrati's extension of the rodef principle to apply to a situation in
which a person's very presence unintentionally threatens the lives of
others is not wunprecedented. Yet he is the first to extend the label to
an innocent infant. This extension raises an important ethical question
not dealt with by Efrati: Is it right to label an innocent person a ro-
def? Efrati was able to answer 'yes' because there are legal precedents
for such an extension. But once again, his answer takes the form of ci-

tation of legal texts rather than ethical reasoning.

II. REDEMPTION OF LIFE

The Redemption of a Boy from Auschwitz
44

Rabbi Zvi Hirsch Meisels, = while in Auschwitz, was asked two she'-
elot conceming the right to redeem a boy's life at the expense of an-
other life. Meisels, himself, witnessed the tragic events which led to
the she'elot, and the bulk of his teshuvah contains this background.

He writes that on Rosh Hashanah eve, 1944, all the male youth from
the ages of fourteen to eighteen were rounded up for a selection. Each
of the approximately sixteen hundred youth were forced to pass a height

test. If a bov's head could reach the horizontal bar, he was deemed fit

for work and sent back to the camp alive. The fourteen hundred youth
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who failed to reach the height were put in an isolation block. It was
understood that the next night they would all be sent to their deaths in
the crematorium.

On Rosh Hashanah, the next day, fathers and relatives tried frantic-
ally to secure the release of their loved ones. While some attempted to
persuade the kapos who guarded the youth with words, others offered what-
ever possessions they had left to the kapos in exchange for their child-
ren's lives. At first the kapos refused to take bribes because they
knew that the Nazis had an exact count of the youths, and for any miss-
ing boy they would have to pay with their own lives. As the day wore on,
the kapos began to accept bribes and release specific youths. However,
they would immediately seize another youth (who had not been designated
to be killed) to take the place of the released boy and keep the total
count accurate. It is clear that the inmates were aware that any life
which was saved was saved at the expense of another life.

Meisels states that many relatives were not willing to redeem the
lives of their children if, as a result, another life would be sacri-
ficed. They adhered to the principle,n?tn xn .

One of the Jews who was concemed about the right to redeem his son
approached the rabbi. This man from Oberland stated that his only son
was one of the fourteen hundred doomed to death. He had the means by
which to obtain his son's release, but he knew that in so doing, ano-
ther would be seized in his place (and killed). Therefore, the father
asked Rabbi Meisels a nwynb) nd%n% n2ne (a question which requires an
immediate answer to a real situation), so that he could know if the
Torah would permit him to save his son's life at the expense of amother.

The rabbi replied by asking how he could give an answer in such a
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serious matter given the conditions of existence in Auschwitz. He was
without halachic books, without other rabbis to consult, and without any
peace of mind. He added that redemption might be possible if the kapos
would first release the redeemed youth before seizing another. If that
were the case, perhaps the kapos' Jewish hearts would be stirred up and
they would abide by the principle,qtay* %y1 avvn?  , and not seize ano-
ther. However, because the kapos' tactic was to seize another youth be-
fore releasing the first, Meisels could not justify redemption on such
grounds. Meisels then pleaded with the father to refrain from asking his
she'elah because he did not want to give a teshuvah without being able to
rely on the sources.

Ultimately the father interpreted Meisels' reluctance to answer him
as a definite sign that the halachah would not permit him to redeem his
son. The father willfully and joyfully refused to redeem his son at the
expense of another life.45

Thus the first halachic question which arose out of selection of the
fourteen hundred youth was whether or not a person could be redeemed at
the expense of another's life. This question is quite similar to Oshry's
second question regarding the right of the workers to seize cards, there-
by saving themselves at the expense of another's life. Whereas the spe-
cific situation there concerned a person saving himself, the situation
in Auschwitz concemed a person saving a dear relative.

Meisels indicated that he had no halachic books on which to rely.
Yet, when he published this teshuvah, he included some of the halachic
discussion which influenced or could have influenced him in this case.

He begins by citing the Rema, who stated,

N2 AT "y a"PN L InxY 2¥ad Anm 1OY N2 pra AR ''a
LINRY Pran
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Thus a person who sees impending danger may save himself from it,
even though as a result he endangers another. Yet another statement in-
dicates that once the danger has already come upon him, he is forbidden
to remove it if by so doing the danger will come upon his fellm.”
This would mean that a person could save himself at the expense of ano-
ther only in a situation of potential danger and not one of actual dan-

ger.
The Shakh stated, 8
19738027 INTA2 TI0KR 1RNN AR DAMY? 11197 DR YIT?Y TAR DON) 93D DN
Thus he ruled that, if one had already been seized, it is forbidden
to redeem him if as a result another will be taken in his place. From
this statement, two principles have been deduced. Firstly, it is per-
mitted to make an effort on behalf of a person who is not yet in danger.
Secondly, the endangered person may make an effort to save himself even
after he is in danger, but others may not make an effort on his behalf
when another would be placed in danger as a result.

The Yad Avraham concurred in this view.w He wrote,

YIT@ AMYR ,0003® MK AR 23N LInwa? L1597 npaya K1Y R
.I0IPN3 ANR npT Ty

Thus, there appears to be doubt regarding the right of a father to re-
deem his son in a case such as Meisels', where it is certain that ano-
ther would be taken in the son's place. It would seem, Meisels con-
cludes, that the father could only redeem his son if their relationship
was considered to be so close that they were considered the same person,
or if one could establish the principle, bB39nR ?7h2 1»pTp 733 27 .
It is obvious from the format of the teshuvah that these halachic

rulings were not considered by Meisels until he had access to halachic
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books. And he is honest about that fact. More importantly, after having
studied three teshuvot, we have seen three different kinds of responsa.
Oshry dealt with she'elot for which there was sufficient time for him to
write a teshuvah which would determine what action should be taken.>C
Efrati dealt with a she'elah concerning an action that had already been
taken. And Meisels was confronted with a neynb1 na%n% nbrw, for which
an immediate, even verbal, answer had to be given (although the text it-
self is a later, scholarly discussion of it).

In Meisels' teshuvah, the same ethical question which was implicit
in Oshry's teshuvah arises: How far can a person go toward saving a
life at the expense of another life? Only here the question pertains
not to the saving of oneself, but to the saving of another. There is
also an additional ethical question which is implicit in Meisels' te-
shuvah: What are the limits on the efforts a person can make to save
his closest relatives?

An additional case emerged from the selection of the fourteen hund-
red vouth, One of the boys doomed to die was a devout, scholarly, God-
fearing pupil of the rabbi, named Moshe Rosenberg, from Hungary. A
youth by the name of Akiba Mann wanted to save Moshe, so he proposed to
Meisels that he be redeemed with money. When the rabbi told him that
if this were done, another would be taken in Moshe's place, Akiba re-
sponded by saying that he had a plan for that as well; he would take
his place. The rabbi rebuked him and refused to permit this action on
the basis of the principle, "y'n1p 1”n.“51 Akiba said he would
still exchange places with Moshe if the rabbi would assure him that his
action would not be considered suicide. (He was anxious to save Moshe

because he believed Moshe was a psn 7'n%n and the world needed him,
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vhereas his life /Akiba's/ would never amount to much.) But the rabbi
refused to assure Akiba that it would not be considered suicide, and
Akiba left feeling sad that he could not offer his life for Moshe's.
Again Meisels includes separately some of the halachic reasoning
which he considered or would have considered. He begins by stating that
the Mishnah might support Akiba's request. It states:>?
.«.NY7ARY DBRD BT YIRA L..1700 OK BT 1am wTpna Yo7
1Pn31 ,1ha% arany arnnd Snaey LONnerh 2 L0150 ot no
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Thus, the halachah supports the notion of giving precedence to cer-
tain categories of people with regard to being saved. And included in
the Mishnah is the category of pon 7'n%n. Meisels cites a case which
swports the notion that the bdh 7'n%nh has precedence with regard to be-

ing saved.ss i
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Yet the Shakh stated’" that in this time there is no nan 170%n, even
with regard to the measuring of gold. If that is so, the setting aside
of Akiba's life would not be warranted.

Furthermore, Meisels argues that a ndh 7'n2n would only take prece-
dence if the person saving him made no intentional effort to cause the
death of the yan oy; only that when the man could only save one (and
chose to save the nsnh 7n%n), the yaxn oy drowned by himself. However,
what Akiba proposes to do in this case amounts to intentionally causing
the death of the yarn oy, This would not be permitted.

Meisels also argues that the yaxn oy cannot offer to be killed in
the place of the pon 7m0 because of the principle, 577 xn77 nYTn Mn

720 pnd . In this regard, Meisels cites Rashi's conment,ss
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Thus Meisels is pointing out the fact that even when one can be labelled
a bon 7'n%n and another an yaxh by, nobody can know who is more favored
in God's eyes.

To amplify this point, Meisels cites a case discussed by Dd'’n 1*0.56
He was discussing the dispute between Rabbi Akiba and Ben Patura®’ with
his students. He posed the question: What would the law be if there were
three men who walked in the desert and only sufficient water for two?
Whose life should take precedence? One of his students answered that the
greater bdh 71'n%n should take precedence. Upon hearing this answer,
p'"»an 1om told the students a story from his youth,

While he was in Rno*wo , the rabbi asked him a question. A famous
fool who was old and single lived in the city. This man, whose name was
Moshele, would draw all the water for the residents. What should be
done if the soldiers from the government came and threatened to kill ei-
ther Moshele or the rabbi? The rabbi answered his own question by stat-
ing that, according to the halachah, there is no distinction between the
rabbi and Moshele with respect to the saving of life. The principle of
700 PIAD 7?7 KATT N T 'Nn gpplies. The rabbi added his own under-
standing of this principle.
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Thus, since only God knows whose life is more valuable, not even the most
evil Jew can be szcrificed in order to save the most pious.

On this basis, Meisels concludes that the law would not pemit Akiba
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to sacrifice his life voluntarily in order to save the life of a 7'n5n
po>n. Furthermore, the principle of 1"n1W 71°°n would also apply here.

Twe new important ethical questions are implicit in this discussion.
Firstly, can one place a value on the life of other people? And, sec-
ondly, does a person have the right to devalue his own worth? Meisels
answers both questions in the negative on the basis of his reading of
the legal texts.

Meisels, unlike Oshry and Efrati, cites legal precedents without at-
tempting to reinterpret them. This is possibly due to the fact that,
while the situation confronting him was very real, he was not able to
consider the relevant halachic rulings until the case was entirely acad-
emic., Or it may be that Meisels believed that the matter before him was
straightforward.

While Meisels' first teshuvah, concerning the redemption of the boy
by the father, bears a resemblance to Oshry's teshuvah regarding the
seizing of cards, Meisels' second teshuvah, conceming Akiba's willing-
ness to sacrifice his own life, bears a close resemblance to the issue
discussed in our final grouping: Can or should a Jew risk his own life
to save the life of others? Thus Meisels' teshuvot serve as the connect-
ing link between the issue of surrender of another and the issue of sur-

render of oneself to save another, to which we now tum.

III. RISKING ONE'S OWN LIFE

Saving of Yeshivah Students

Rabbi Ephraim Oshry>8 writes that, as soon as the Nazis occupied the
city of Koo on June 23, 1941, they began their destruction of the Jews

there. Every day the Nazis would seize Jews on the streets and take



79

them to the seventh fortress where their fate was decided. (The seventh
fortress was a site used for mass executions.) There were numerous Li-
thuanians who were very glad to be able to assist the Nazis in the round-
wp, seizing and murdering of the Jews. Among those rounded up by the
Lithuanians was a group of yeshivah students.

At this time, Rabbi Abraham Grodzinsky, head of the Slobodka Yeshivah,
asked Rabbi Oshry to go to Rabbi David Itzkowitz, secretary of the Agud-
ath ha-Rabbanim, and request that he approach the Lithuanians who were
responsible for seizing the Jews (and whom he knew from before the war),
to persuade them te free the yeshivah students,

| And thus the question arose: Was it permissible, according to Jewish
law, for Rabbi Itzlkowitz to approach the Lithuanians about releasing the
students since they might seize him as well and he would be endangering
his 1ife? In other-words, was it permissible for him to endanger his
life in order to try to save another?

Oshry begins his teshuvah by citing two Talmudic passages which, ac-

cording to Oshry, appear to contradict each other. The first states,sg
17009 W WA ATA IR NA2 YIW KNP 11730 AR ARIYD 17an

JIVN 0T 2y Tmyn R md Tnbn 19rxa% 2 n ke 17hy YrRa

Thus a person is obligated to save another from danger to his life
because of the principle 11 o1 %y Tmyn &b g
The second passage 51:ates,61

YRMT YW 2% MR AYY MWK RATT ATHPS ROKT RIART NIA K40
2P n k5 50ph 25 wmn 7Y RIYSUP RY YRY RYabab nrbop bt
<750 PNID RI3X KIDAT KT KDZYT YO0 PRID 1T KPTT WYY

This is interpreted to mean that just as one camnot kill another to
save himself, because of the principle ssp PRID 7777 MATT W?? D

s0 too should a person not have to risk his own life to save another be-
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cause one could also say, XnY7 Y50 PBIO K132 KIAAT KDTT WY Ip

0L PBID 71?7 KRBT " Since the second passage implies that a person does
not have to risk his own life, it would be a contradiction if the first
passage implied that a person was so obligated. Therefore, Oshry con-
v.udes that the first passage refers to a situation where there is no
danger to the life of the saver. It is in such a case that the princi-
ple of "Do not stand idly by the blood of your neighbor'' applies.

Oshry finds support for the idea that a person does not have to risk
his own life in the Tosafot.%?

790 KPRIO TTYT MDTT NITA IRDT KIA RIIDT DAN WRP 717012 NI

D?¥17 BR 53R DT 2190Y MNIN 120aRnA KON 72w KD ATy T
NTTN NN RDOIN MINY KRITR AIVIK ATA IYBAYY Pra?ha By pmTh
ROR 230 KDY D773 A0 127RE 1170 1D 790 KPRID N2NaMT RBTY

RTIP 1770 NATINY 19132 17730 Srnd nvvm Ry mebya by yew

LT3 19T Y BN DIPY UKD Y35 2°ND 07773 X103 RWT vpram

Oshry explains that the Tosafot means that the principle of 'be
killed and do not transgress' applies only when they force a person to
kill through direct action and not when a person takes no direct action
(for example, if they threw a person on an infant and the infant was
crushed to death as a result). Oshry argues that if a person need not
risk his own life in such a situation, how much the more so may one not
endanger himself to save another from the river, beasts or bandits, when
it involves risk to his life.

On this basis, Oshry concludes that, in his case, it would seem cer-
tain that Rabbi Itzkowitz would be forbidden from approaching the Lithu-
anians if, as a result, he would be endangering himself.

Yet Oshry suggests that, perhaps, his case is different. For in
the other cases, the situation involves a person placing himself in cer-

tain danger in order to save another. And there exists no obligation

for a person to endanger himself because of the principle of n?rh *xn
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But this is a case of a person placing himself in possible danger in or-
der to save another from certain danger. (There is fear, but not cer-
tainty, that the Lithuanians would seize the rabbi.) And perhaps in such
a situation a person would be obligated to place himself in doubtful dan-
ger because of the principle of '"do not stand idly by the blood of your
brother."

And so Oshry moves on to a discussion of doubtful versus certain dan-
ger. He cites the Kesef Mishnah's comment on the Rambam's statement,

"oyt BT Sy 1myn 8D Sy 931y Sr¥a &2 Sr¥nb Hiova Lo 63

The Kesef Mishnah wrote,

1979R pron ?n%Y1N73 T13Y TIyn XY Yy "3y 1M NAnAL Ao
L277h Nadb Paba 0YY drIIdMY

Thus, on the basis of a passage in the Palestinian Talmud, an opinion

was given that one is obligated to place himself even in doubtful danger
in order to fulfill the commandment, 'Do not stand idly by the blood of
your neighbor." Oshry adds that the reasoning appears to be that the
rescuer would only be incurring doubtful danger in the process of saving
another from certain danger. This is the situation in Oshry's case.
But Oshry questions the Kesef Mishnah's opinion on the basis of the
Rambam's ruling regarding an exile in a city of refuge.“
NITYY IR DIn aTh v9rany pbayd wwbpn vyn k¥ 12N a%an
2780% I WMITYA W1 SIWAY 19YORY NIEsd MYTY 173 1Imh MY (a3
55 97ax nhronn Y ARTYTR TR IR NI 7B OIN DAL TAWYA TN
nm oY 091y% DEm R¥YY 13N MY 13 ANIIO AanyIend 1730 DR
L129K728 D anrnb ¥y 7RR ¥ DRI 21T7ah 3000
Oshry cites the Or Someach's commentary®> which explained that the rea-
son the Rambam ruled that an exile could not leave a city of refuge even

to save the life of another was because as soon as he was outside the

city of refuge, the blood avenger would be permitted to kill him, 66
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There is, of course, no certainty that the blood avenger would be able
to kill the exile. Therefore, his leaving the city would be tantamount
to placing himself in possible danger and the Rambam's ruling that an
exile may not leave the city of refuge (thereby placing himself in pos-
sible danger) in order to save another from certain danger contradicts
the ruling cited in the Kesef Mishnah. Thus it would appear that in
Oshrv's case, the rabbi would not be obligated to endanger himself and
he might be forbidden to place himself in possible danger to save the
students.

Oshry also refutes the Kesef Mishnah's opinion by pointing out that
none of the codes include the Kesef Mishnah's ruling. Therefore, it

must not be binding.67 He cites one commentary's \rzlew68 that the codes

omitted the opinion (whose source was the Palestinian Talmud) because it

is in conflict with the Babylonian Talmud. And when the two are in con-

flict, rulings follow the Babylonian Talmud. (Oshry adds that there may

in fact be no conflict and that the Palestinian Talmud would concur with

the Babylonian Talmud's view that a person in doubtful danger takes pre-

cedence over a person in certain danger. It is just that the significance

of the Palestinian Talmud's words were misundelstood.ﬁg)

While it thus appears that Rabbi Itzkowitz may not endanger himself,
Oshry considers two new questions which might alter the decision: Even
though the law does not require a person to endanger himself, are there
times when a person should endanger himself? And can a person endanger
himself if he wants to do so?

He first citcs the Aruch Hashulchan's coment.m

N3350 Pod% Y DN 0?330% DR 277NT YRYPYTN DPA IRYAN DYPDION
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Thus, while acknowledging that there is no such requirement to place one-

self in danger, the Aruch Hashulchan states that each situation should

be carefully weighed and a person should not be overly protective of him-
self. In other words, depending upon the gravity of the situation, it
might be desired, though not required, that a person place himself in
doubtful danger.

Next he cites a passage from the Babylonian Talmud:

Y enm yan K2 H513p57 78 By ON REYA RIWYH RN RAY IR
AopY AR RO 2W0pT ROP LY poaT RYYSA Y33 vhan yavn

RY YR T7ay3 Y5A 0% WK W 13m0 AYh MM 11970 23
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L197798) q00 1INR 19T YRR nYs encn ryam RY Hiapba aa by

The Tosafot commented on Rabbi Tarfon's refusal to hide the Jews who were

being sought for the alleged murder of a man, and his decision that they

should go hide themselves.’?

9I10KY BRATA RAYY DIVIIPA ¥7179 , 7337 IBR KA 12379008 'Y
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Thus the Tosafot cites the reason for Rabbi Tarfon's unwillingness to
hide them; ".9%n% 2@KY DRA??h DOAN 1°HOX DXY bhavn aow | In other
words, by hiding them, Rabbi Tarfon would have placed his life in possi-
ble danger (for aiding the murderers sought by the ruler) in order to
save them from certain danger. He was unwilling to do this.

73 in explaining some of the difficul-

Most importantly, the Netziv,
ties in the Tosafot passage, states,

PO03 XY ©230a% 11940 '4 2rrInn AA &Y 10 A 1°T %8 Yy ...
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Thus, while one is not obligated to endanger himself, it would be

considered a middat chasidut’? for ane to do so. And one is permitted

to be stringent with himself because, with respect to saving life, one
may risk his life even when the law does not obligate him to do so. And

this is precisely what the situation was in the Palestinian Talmud pas-

sage which served as the source for the ruling that one was obligated to
place himself in doubtful danger. Resh Lakish's decision there to en-
danger himself to save another was not a result of a duty but of his be-
ing stringent with himself.’>

The opinions of the Aruch Hashulchan and the Netziv bring Oshry to

the conclusion that, while Rabbi Itzkowitz is not obligated to endanger
himself, he will do so if he is a man of strong character and generous

spirit. In particular, the Aruch Hashulchan's statement, that each sit-

uation should be weighed and a person should not be overly protective of
himself, influenced Oshry. For since the very existence of the Torah
depends on yeshivah students, and the aim of the Nazis is to destroy the
body and soul of Israel, each Jew has an obligation to do whatever he
can to save yeshivah students so that the light of the Torah will not be
extinguished and the evil plans to destroy the Jews and obliterate their
memory from the world will be annulled. In effect, Oshry ruled that,
while risking one's own life was not required, it was permissible and,
in this case, very desirable,

The postscript states that Rabbi Itzkowitz followed Oshry's advice
and approached the Lithuanians. He succeeded in his effort and they were
freed.

This teshuvah is another example of a teshuvah which really determ-

ined what course of action would be taken. It appears, on the basis of
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the two teshuvot of Oshry's discussed here, that Oshry's style is to be-
gin by offering pussible legal precedents which, through comparison to
other precedents, reveal to what extent they are applicable in his cases.
This allows him to employ an elimination process until he arrives at the
precedent which govems his case. This makes for a very readable teshu-
vah.

It has been suggested that some of the teshuvot reveal the signifi-
cant role of subjectivity on the part of the respondents in their arri-
val at a particular conclusion. A high degree of subjectivity is evid-
ent here, as will be seen through a comparison of the precedents cited
in this case as compared to those cited in the next case to be discussed.

Finally, it appears here, as it did in Oshry's previous teshuvah,
that Oshry evaluates the law in terms of a personal ethical sense,

While such an ethical sense is not conspicuous, it is fair to assume
that Oshry's argument in support of risking one's life as a measure of

middat chasidut is an indication that his ethical sense feels that a per-

son should do more than the law requires. Indeed, his teshuvah raises
the important ethical question: What is a person's duty to save another's
life, and what are the limits of such a duty?

Saving of One's Brother

Rabbi Mordecai Ya'akov Breish’® was asked a she'elah by Rabbi Abraham
Israel, concerming a tragic event which took place during the final days
of World War II. A grour of prisoners were taken from a concentration
camp and forced to march along with their Nazi captors in the latter's
attempt to flee from the American army. Anybody who could not keep up
in the death march’’ was immediately shot by the SS. Occasionally, the



86

prisoners were given a little time to rest on the side of the road. When
the order would come to fall back in line, anybody who did not respond
immediately was also shot, Thus the prisoners formed a buddy system so
that when they résted, one prisoner would be responsible to wake up the
other,

Some thirteen years after the war, one of the prisoners from this
death march told Rabbi Israel that he was marching with his younger bro-
ther. At one rest stop he told his brother to sleep and he would be
sure to wake him when the command to resume the march came. But the
older brother also fell asleep. When the command came, he was so start-
led and disoriented that he immediately ran into the line of the march.
By the time he remembered that he had forgotten to wake his younger bro-
ther, it was no longer possible for him to go back and wake him without
endangering his own life. So he did not go back and his younger brother
was never heard from again. He was sure that he had been killed at that
rest stop. After carrying tremendous guilt feelings around, the older
brother asked Rabbi Israel two questions: Should he feel remorse be-
cause he did not wake up his brother? And, secondly, should he have gone
back to save his brother even thoughi he would have been endangering him-
self? We will examine the second question here,

Breish's teshuvah, then, focuses on the exact question which con-
cemned Oshry: Must or can a person endanger himself in order to save an-
other? It should not be surprising that Breish utilizes many of the
same sources as Oshry.,

Breish begins by quoting the Kesef Mishnah's statement’S that a
person is obligated to place himself in possible danger in order to save

another from certain danger. After pointing out that the codes omitted
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this law, Breish states that he has his own serious questions about the

ruling’? and thus wished to retum to the original Palestinian Talmud

text on which it was based in order to confimm his doubts.

Breish examines two precedents from the Palestinian Talmud.%0 The

first states,
nna 9997 ,30317 'Y MmN (M350 DIpR) N9Y09IDA TYRIN TRIN '
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Resh Lakish's willingness to endanger himself in order to save Rabbi
Ammi from certain danger was the basis for the ruling cited in the Kesef
Mishnah. The second precedent follows in the text and states,

,12 2700 RY M40 %' Ske 999 ,17033 1an m brabra abra
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Here is another example of Resh Lakish's willingness to endanger him-
self. Yet it was not in order to save another's life, but rather to re-
trieve stolen property.

Breish argues that it would be forbidden for one to endanger his life
in order to save another's property. Yet Resh Lakish did so. Since he
could not have done so out of obligation, Resh Lakish's decision to try
to retrieve the property may have been motivated by the fact that he had
special information about the thieves, that he knew the thieves would
fear him because of his renowned physical strength, or by his desire to
engage in an act of special |::iet:y'.81 So it is logical to assume that
the same motivation existed in the first case, where Resh Lakish endan-
gered his life in order to save another. In other words, the second pre-

cedent, by virtue of the fact that his action was not obligatory, proves
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bravery and not by a duty. And this applies to the first case, as well
as the second. Thus, the first precedent does not mean that a person is
obligated to place himself in possible danger in order to save another
from certain danger. It is rather a statement about Resh Lakish's per-
sonal standard. Furthermore, the first precedent is essentially a dis-
pute between Resh Lakish and Rabbi Johanan. And in disputes between the
two, the law is decided according to Rabbi Johanan,

To support his view that one is not required to endanger himself,
Breish cites the M_ai.az

LAY TP0N 29pn and Hr¥ab nadd paba YUR 0o

According to this view, not only is one not obligated to endanger him-
self, but the person who does endanger himself is called a pious fool.

Breish also cites the Netziv's comment83 on the Tosafot to the Tal-
mudic passage conceming the Jews who asked Rabbi Tarfon to hide them. 34
The Netziv concurs with the view that Rabbi Tarfon was not obligated to
endanger himself in order to save the others.

Breish then moves on to a discussion of the dispute between Rabbi

Akiba and Ben Patura.85 He interprets Ben Patura's argument as follows,
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Thus Breish interprets Ben Patura's ruling that both should drink to be
the result of his belief that there is a chance that later on they will
find water and both will live. If so, then by both men drinking the

water, one would be placing himself in possible danger (that they would

not find water) in order to save his companion from certain danger
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(which would result if the other person drank all the water). But Akiba
disagrees and rules that "paha *m" and "gymmip 7270 " apply, and there-
fore the one should drink and not place himself even in doubtful danger.
Breish adds that the law follows Akiba, i.e., one is not obligated (or
allowed) to place himself in doubtful danger.

Breish then states that were it not for the Ridvaz' statement, that
a person who places himself in doubtful danger is a pious fool (and
Breish comments that many poskim cite these words of the Ridvaz), it
would seem more appropriate to call such a person a kadosh, and to view
such an act as middat chasidut. (Indeed, Resh Lakish's actions fall in-

to just such a category.) Breish states a fear that the Ridvaz' reason-
ing could be used by someone to justify his refraining from saving ano-
ther's life. He states,
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Breish thus rules that the brother need not be troubled by his can-
science because he certainly acted within the law.

One can learn a great deal through a comparison of Breish's teshuvah
and Oshry's teshuvah. Oshry, while alluding to the Palestinian Talmud

text on which the ruling that one should place himself in possible danger
was based, made no attempt to go back to the original source and dispute
the basis for the ruling. Breish, on the other hand, sought to demolish
the ruling by proving that it had no real basis. Furthermore, while
Oshry greatly emphasized the idea that endangering oneself was a middat
chasidut, Breish quickly passed over it. Almost in its place he cited

the Ridvaz' view that a person who endangered himself was a pious fool.
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And Oshry made no mention of that viewpoint. Similarly, Oshry was great-
ly influenced by the Aruch Hashulchan's view that a person should not be

overly protective of himself, and the point was neglected by Breish. It
should be obvious from this comparison that Oshry tried to emphasize the
virtue of endangering oneself and Breish wanted to emphasize the fact
that it was very definitely not a duty. Thus, while both authors includ-
ed mst of the major precedents, they also excluded precedents which un-
dermined the decision they sought to make.

And, indeed, by examining the circumstances surrounding the she'elot,
it is not surprising that either author argued as he did. Oshry was
dealing with a situation in which the lives of numerous yeshivah stud-
ents were really at stake. The man acked to plead on their behalf knew
their captors from before the war. It was clear that all parties con-
cemned hoped that a justification for his going to the Lithuanians would
be found. So Oshry wanted to emphasize the texts which would support

such an effort, while at the same time discussing most of the precedents

which were relevant. Breish's teshuvah was for the sake of a man who
had been living with a guilty conscience for thirteen years over the
death of his brother. His teshuvah would not determine any action; all
he could do would be to decide whether the brother's action was indeed
sinful. Since the question was academic, it would have served very lit-
tle purpose to rule that the action was sinful and to force the man to
continue to feel great remorse. So Breish wanted to emphasize the texts
which would allow the brother to view his action as justified, while at
the same time discussing most of the relevant precedents.

Thus the comparison of these two teshuvot, the selectivity and em-

phasis of texts, and the background of the two she'elot, give convincing
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evidence of the importance and role of subjectivity in the halachic pro-
cess. The respondents function as judges, applying law to a specific
situation. As the situation changes, so too will the application of the
law.

We have now seen those Holocaust teshuvot which are concemed with
life for life situations. It is appropriate to share, at this point, a
few general impressions about the teshuvot.

The teshuvot reveal complete confidence in the law on the part of
the respondents. Furthermore, they reveal complete confidence in God.
Despite the horrible situations which these rabbis had to respond to,
none of them questioned God for even a moment. Because of this confid-
ence, the respondents felt no need to sidestep or avoid giving a teshu-
vah. (Only Meisels hesitated and that was only because he did not have
halachic books with him.) This author has found in the course of discus-
sing his thesis with friends and acquaintances, that the majority of peo-

ple have great difficulty deciding what would be the right course of ac-
tion, and feel more comfortable evading the issues. Not so the rabbis.
They knew that the halachah would provide answers, and it is a great
thing that the rabbis could give answers to such difficult questions at
such a crucial time.

As indicated in the discussion, there is a great variety with re-
spect to style and reasoning. Some of the teshuvot accepted legal pre-
cedents on the basis of their usual meaning; others gave new and very
plausible interpretations of texts; and still others gave radical rein-
terpretations. The degree to which this was done (and many of the te-
shuvot contained more than one level of reasoning) depended upon the need
of the situation, as understood by the respondent. A marvelous by-
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product of this entire process is the great wealth of precedents and in-
terpretations cited with regard to life for life situations. Thus this
author was exposed to a great nunber of very significant and relevant
halachot. In tum, these texts and the issues they confronted greatly
helped this author to derive ethical questions which were inherent in
the teshuvot.

And therein is the limitation of the teshuvot in the author's eyes.
Ethical questions have to be derived from, or implied from, the teshuvot
because there is no explicit ethical discussion. The lack of explicit
ethical discussion is an indication that the rabbis concerned themselves
solely with legal reasoning and not ethical reasoning. The end result
is that answers are given in terms cf what is permissible or required,
and not in terms of what is right. And this author would like to be
able to examine these issues in terms of what is right. And while it
might be said that law and right are synonymous for these rabbis, there
are several examples (as indicated in the discussion) of the rabbis'
personal ethical sense caming into conflict with the law. Indeed, the
extent to which a given rabbi was lenient in a particular teshuvah
seemed directly related to the degree to which his own ethical sense
came into play, and not to a leniency mandated by law. Furthermore,
the most questionable interpretations given of a law's intent grew out
of a given rabbi's need to resolve the gap between what the law seemed
to require and what he thought it should require on the basis of his
own ethical sense.

Halachic re-asoning on these matters, as far as its relation to eth-
ics is concemed, has two major characteristics: (1) it is the law which

should determine one's action and not a sense of right; and (2) the law
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sometimes has to be stretched and radically reinterpreted in order to
close the gap between what the law seems to indicate and what ethics
seems to indicate as the right course of action.

But this author, as a liberal Jew, is not comfortable with either
consequence. On the one hand, he believes that our ethical sense ought
to be our primary guide to Jewish religious duty in interpersonal situa-
tions. On the other, he believes that where gaps exist between law and
ethics, intellectual honesty should prevail and the law should not be
distorted to close the gap. Rather, one might have to choose between
law and ethics, and liberal Jews see this as the appropriate response
to what God demands of us. Let us then look at the treatment of the same
issues from an cthical approach, as opposed to a halachic approach, to

see if it is more satisfying.




NOTES

1. Ephraim Oshry, 'Kuntras Mi'emek Habacha,' She'elah Aleph, in Divrei
I'::Ihmi’“v pp. 95-96. Oshry, according to Rosenbaum, was one of the few
alachic authorities from Kowno who remained alive. As a result, he was
asked a great mmber of she'elot. He committed his teshuvah to writing
on paper scraps and buried them in the ground. As custodian of the ware-
house of Jewish books in Kowno, Oshry had access to the great rabbinic
works. His four volume work, MiMa'amakim, is the most voluminous and
wide-ranging collection of responsa from the Holocaust. In his introduc-
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(HAPTER IV
ETHICAL THEMES

Although ethical themes are not explicitly discussed in the teshuvot,

we have been able to isolate those major ethical issues which are impli-
cit in or can be derived from the teshuvot. In this chapter, by examin-
ing the major ethical issues, we will be able to compare the process by
which ethical solutions are found with the process by which halachic so-
lutions are found. In addition, we will be able to compare the selutions
themselves so that we can determine to what extent the answers found in

the teshuvot are ethical.

I. ETHICS IN THE HALACHAH

Prior to beginning our ethical discussion, it is important to ask the
question: Can it really be true that ethics as such is not found in our
halachah? Do we really need a separate discussion in order to detemmine
the ethical solutions which our teshuvot should give?

Lichtenstein! asserts that ethics is contained within the halachah
and is fully imperative. He states that 'the demand or impetus for
transcending the din is itself part of the Halakhic corpus.” Aware of
the potential gap between what the law is and what it should be, Licht-
enstein asserts that terms such as lifnim mishurat hadin (beyond the line

of the law) and middat chasidut are part of the halachah's own intemal

and authoritative system. They are evidence of the halachah's self-

contained ability to correct the law in the direction of the ethical.
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Lichtenstein cites numerous examples of ethical demands contained in
the halachah.

Rav Yohanan said, 'Jerusalem was but destroyed because they (i.e.,
the inhabitants) judged in accordance with Torah law within it."
'"Well, should they rather have followed the Taw of the Magians?!
Say, rather because they based their judgments solely upon Torah
lmtﬁagd di;‘. nst act lifnim mishurat hadin (i.e., beyond the Iine
of law)."

For Lichtenstein, this statement demanding that a person go beyond the
letter of the law is equivalent to an ethical corrective on the law, and
contained within the law. He cites another example.

"""And thou shalt show them the way' - this is the study of Torah;
‘and the action they should take' - good conduct" - these are
the words of Rabbi Yehoshua. Rabbi Eleazer of Modiim says:

"'And thou shalt show them' - teach them their life's course;
'the way' - this alludes to visiting the sick; 'they shall walk'
- to burying the dead; 'thercin' - to exercising kindness; 'and
the action' - to_din proper; 'which they shall do' - to lifnim
mishurat-hadin."> o

Lichtenstein asserts that the conjunction of lifnim mishurat hadin with

mandatory elements of the law proves that it is not optional, but re-
quired of a person to go beyond the line of the law.

If Lichtenstein is correct, and these devices are an ethical element
contained within the halachah, it could mean that there is no need for
an independent ethical discussion. However, there is no certainty that
the use of these devices to move beyond the literal law constitutes eth-
ics., They may simply have been employed to urge people to do more than
the law demands in every area of life. And while the imposition of more
rigorous demands might sometimes lead to the approximation of ethics (as
in Elijah's rebuke of Joshua ben Levi for not observing a mishnat chas-
idim), it is not clear that the devices are intended to promote more eth-
ical behavior.*

And even if it could be proven that the use of these devices consti-

ca-
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tutes ethics, it is not necessarily sufficient to close the gap between

law and ethics. Firstly, if concepts such as lifnim mishurat hadin are

really enforceable (and there is little evidence that they are), they

certainly do not carry the same weight as fixed halachic demands. Sec-
ondly, the vague nature of any of these 'ethical requirements' is bound
to lead to every Jew interpreting the demand to go beyond the letter of
the law according to his own needs and standards. There is no guarantee
that the result will close the gap. Thirdly, there is a possibility

that the sense of mishnat chasidim, for example, is that a pious Jew is

required to do more than the law requires. However, the ordinary Jew
would not be expected to do more than the letter of the law. If this is
so, the gap between law and ethics wculd remain unchanged for the vast
majority of Jews.

It appears, then, that even if these devices are an indication that
ethics operates within the halachah, they are not sufficient to close
the gap. While these devices make it more possible for the halachic
system to approximate ethics, they do not in any way guarantee that the
halachic solutions will be ethical solutions. It is, therefore, essen-
tial that we look at our ethical issues independently of the halachah.

We now turn to this ethical discussion.

IT. ETHICAL DISTINCTIONS

The all-encompassing ethical question which emerges from our life
for life situations is: How does one determine, on an ethical basis,
who shall live and who shall die?

Two objections are often raised in connection with this subject. The

first is that each situation tragically required that the saving of life
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be achieved only through the sacrifice of other life, Therefore, each
was an untenable situation for which no moral solution could possibly be
found. This author, while acknowledging the lack of easy altematives,
believes that every situation requires a search for the most ethical op-
tions within that situation. If normal ethical standards cannot be ap-
plied to the extreme situation, then an effort must be made to find those
ethical standards which would apply.

The second objection is that those who did not experience these situ-
ations faced by Jews during the Holocaust have no right to sit in judg-
ment over those who faced such situations. This objection is to some ex-
tent bom out of the same perspective as the previous objection, that
normal moral altematives were not available in these situations. The
goal of this author, however, is not to sit in judgment. Rather, it is
to take a fresh look at the ethical considerations in each situation so
that we can compare the ethical approach to the legal approach, and so
that we can provide ethical guidance in life for life situations which
may confront us at any time. Still it is inevitable that some judgment
will take place, depending on the extent to which Jews during the Holo-
caust acted in accord with the ethical principles established in this
discussion, And this author is not convinced that such limited judgment
is either unfair or unuseful. It would be pointless to concem our-
selves with ethical principles which can be derived from life for life
situations if we were to corclude that anyone who faced such a situation
is exempt from moral judgment.

So let us proceed with the discussion. Prior to discussing possible
ethical bases on which to determine who shall live and die, it is im-

portant to discuss certain general distinctions (between types of situ-
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ations) which could influence the ethical considerations.

Personal Decision Making and Collaboration

The first such distinction is between those situations which involve
persanal decision making and those which involve collaboration. Efrati's
case of the infant in the bunker and Oshry's case of the workers' seizure
of the cards are two examples of actions which were taken as a result of
the initiative of the group or persons concerned, without any cooperatian
with or pressure from the Nazis. Thus they are examples of situations of
personal decision making. On the other hand, Oshry's case of the Juden-
rat's distribution of the cards is an example of an action which was
taken as a result of demands from and cooperation with the Nazis. It is
an example of a situation of collaboration.

The question arises: Is a situation of collaboration inherently
unethical because it involves cooperation with the Nazis? It has been
argued that, because the Nazis' plans were evil and totally unethical,
and because collaboration meant assisting them in their plans, then any
degree of collaboration should be viewed as wnethical.® This author
feels, however, that collaboration is essentially neutral, It is the
extent to which the actions taken as a result of collaboration are ethi-
cal or unethical which determines whether the collaboration itself is
ethical or not.

Thus, for example, if a Jewish commmity were approached by an evil
power and ordered to pay a head tax of twenty five percent of the com-
mnity's income or else the entire commmity would be killed, the ethi-
cal response would be to pay the tax and preserve the lives of the com-
mmnity members. Thus ethics would require collaboration because the

action involving collaboration is ethical. Similarly, if the evil power
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demanded from the Jewish commmity that it surrender a person's life or
else face extinction of the entire commmity, as in our situation, the
ethics of collaboration would depend on the ethics of the act of surren-
der. If it were decided that it was ethical to surrender a person's
life, then collaboration would be ethical. If, however, surrender was
viewed as unethical, then collaboration in that specific act would be
wethical. Such a view of collaboration means that there is no inherent
ethical distinction between situations of personal decision making and
situations of collaboration. Both depend on the ethics of the action
taken.

Yet this author is not entirely comfortable with the implications of
this viewpoint, It seems to be a reality of collaborction between an op-
pressor and the oppressed that once a process of collaboration has begun,
it is exceedingly difficult for the oppressed group to draw the line in
its collaboration, and to refrain from committing unethical actions.
This is precisely what happened during the I*Ic:lt:\t:aJ.J:;‘t.6 Also, it is pos-
sible that a specific act of collaboration, which appears to be ethical
when the action is judged on the basis of the immediate altemative, is
unethical when viewed in a long-range context. For example, when the
Nazis demanded of the Jews of Warsaw that they construct a ghetto wall
which would lock them in, compliance may have appeared ethical if, for
example, the Nazis threatened to kill twenty thousand Jews if they chose
not to comply. Yet, in the long-range, the erection of the ghetto wall
contributed greatly to the Nazis' extermination campaign against the
Jews of Warsaw., And it is likely that it also contributed to the dehum-
anization process of the Jews. Thus, in an overall context, such com-

pliance may have been unethical.
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So how, then, should a group of Jews decide whether or not to collab-
orate? They should first decide whether an action demanded by the power
is of itself wmethical. If so, the group should refrain from collabora-
tion. If it is judged not to be wunethical (for example, the collection
of the head tax), it should be viewed in the context of the overall de-
sign of the oppressive power. If it is concluded that collaboration in
a particular instance would contribute significantly to a long-range pro-
cess of destruction the result of which would be worse than non-collabo-
ration in the specific instance, then on the long-range scale such an
action must be viewed as umethical.

Of course, it is not always possible to know to what extent perform-
ing a given action will contribute to a long-range plan or what the long-
range plan is. Indeed, this is the difficulty with Arendt's scathing
attack on the Judenrate.’ She concludes that the Judenrate were immoral
because they assisted the Nazis in their program to extemrminate the Jews.
The basis for her claim is evidence which she cites to suggest that
Jewish collaboration actually made it easier for the Nazis to carry out
their program; and that were the Jews not so well organized, they would
have fared much better.®

The problem with Arendt's conclusion is that it is based on a result
which was not necessarily foreseeable., Furthemmore, by judging the col-
laboration to be unethical on the basis of the end result, Arendt in-
vites the possibility that, had the end result proved that collaboration
in the surrender of life had saved hundreds of thousands of lives, the

collaboration would have been judged to be ethical.g

On the surface,
such a reasoning process may appear to be fair, After all, this author

has stated that an individual act which might othexwise be ethical, can
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be considered unethical as a result of the long-range context. Is it not
fair, then, to state that an individual act which might otherwise be une-
thical can be considered ethical as a result of the long-range context?
This author would argue that such a suspension of the ethical would
amount to the ends justifying the means, and would be unacceptable.
Although it has been shown that the process of collaboration raises
very difficult problems, it is still the act itself which determines whe-
ther or not a given instance of collaboration is ethical or umethical.
Collaboration, then, has the same neutral status as persanal decision
making, and there is no ethical distinction between the two. Rather, in

both situations, the ethics depends upon the actions themselves.

Direct and Indirect Action

The second distinction is between those situations which involve di-
rect action and those which involve indirect action. Efrati's case of
the infant in the bunker, for example, involved direct killing. Oshry's
case of the distribution of cards, on the other hand, involved surrender
and indirect killing. Is it possible that the more direct act is more
wnethical or ethical, as the case may be? Similarly, it is possible to
view the saving of oneself in Oshry's case of the card seizure, and the
saving of one's relative in Meisels' case of redemption, as acts which
either directly or indirectly led to the seizure of others. Is it pos-
sible that the extent to which these acts directly or indirectly led to
the seizure of others (and their loss of life) influences the ethical
considerations?

With respect to the distinction between killing and surrender, this
author would again argue that no special ethical consideration exists.

If it is judged ethical to surrender a person’s life, then it is ethical
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to surrender the person to another for the killing or to kill the person
directly. If it is judged unethical to surrender a person's life, then
giving the person over to another to do the killing does not render the
act less umethical than the direct killing. The author arrives at this
conclusion because of his belief that there is really no difference be-
tween shooting a person to death and handing him over to another to
shoot him to death, It is true that reports of Jewish police actually
taking part in the execution of Jews!0 are extremely distasteful. Yet
such direct action was no more unethical than the simple surrender of
those lives would have been. To argue that direct action is more un-
ethical is to allow a person to justify the surrender of life on the ba-
sis that it is more ethical than direct killing would be. It is inter-
esting to note that the distinctions discussed here are closely related
to the first set of distinctions. Direct killing is most likely going
to arise in a case of persanal decision making (although not exclusively)
while surrender is only an issue in a case of collaboration.

What about the saving of oneself or another in a way which directly
or indirectly leads to the sacrifice of another's life? Is there an
ethical distinction? Let us suppose that the redemption of the boy from
Auschwitz could have been achieved in two ways - both of which involved
the substitution of another person for the boy who was being redeemed.
By the first way, the father would have captured another boy and taken
him to the block where his son was being held. He would have handed
over to the kapos this boy who was to take his son's place. Upon receiv-
ing the boy, the kapos would release the father's son. This would be an
example of direct seizure of another. By the second way, the father
would have pleaded with the kapos to release his son. Upon his release,
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the kapos, with the full knowledge of the father, would seize another in
his son's place. This would be an example of indirect action on the part
of the father. As in the distinction between killing and surrender, whe-
ther a person directly or indirectly causes the seizing of another makes
no difference from an ethical point of view., They are essentially the
same. The direct or indirect seizure is judged to be ethical or wnethi-
cal solely on the basis of whether the saving act which led to the seiz-
ure is judged ethical or unethical.

Danger to Self and Danger to Others

The third distinction is between situations in which one's own life
is directly threatened and situations in which it is the lives of others
which are threatened. Oshry's case of the seizure of the cards and
Efrati's case of the infant in the bunker are examples of situations in
which people took an action which would result in the death of others
only because they wanted to save their own lives. On the other hand,
Oshry's case of the Judenrat's distribution of the cards and Meisels'
case of the father's redemption of his son are examples of situations in
which the people who took the action which would result in the death of
others did so not to protect their own lives, but to protect the lives
of still other people. Is it possible that the saving of one's own life
at the expense of another is more ethical than the saving of others at
the expense of still others because of a basic right to self-preservation?
Put differently, is it possible to use a different ethical standard when
one acts out of his basic instinct and right to live as opposed to when
one chooses Letween the lives of others?

We must first ask whether a person's right to self-preservation would

ethically justify any action to defend that right. It is conceivable
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that the Nazis would have threatened a Jew and demanded that he deliver
into their hands a group of twenty-five Jews who had been hiding, by
showing them the hiding place. The Nazis would then kill the entire
group. If he refused to comply, the man would be killed. Would he be
ethically justified in complying because it would be an act of self-
preservation? If it were ascertained that this group of people had done
nothing for which they deserved to surrender their lives, the answer
must be no, it would not be justified. Similarly, if the Nazis ordered
a Jew to kill another Jew who had committed no act for which he deserved
to surrender his life, murder for the sake of self-preservation would
not be ethically justified.

While we have shown that an act of self-preservation may not always
be ethically justified, it is possible that an act of choosing between
the lives of others may never be ethically justified. Yet the same prin-
ciple would seem to apply. If a person were to witness a murderer at-
tempting to kill another person, he would be ethically justified in at-
tempting to save the intended victim's life, even by killing the murderer.
This is because the murderer, through his intention to wrongfully kill,
has given wp for the moment his equal claim on life. At any rate, this
is an example of a situation in which choosing between other lives is
ethically justified. Similarly, if the Judenrat were ordered to select
four thousand Jews for death, that act would be ethically justified if
the four thousand Jews had truly given up their equal claim on life.

Thus the same principles apply in situations of self-preservation
and situations of action taken in the interest of others. The action is
justified or not justified by the same ethical standard, whether or not

a particular life deserves to be sacrificed. Yet one distinction can
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surely be made. The closer we get to an act of self-preservation, the
greater the likelihood that a given act judged to be ethically unjustifi-
able should be viewed as excuseable given the extreme situation. Thus,
while it may not be ethically justifiable for a worker to have seized a
card, thereby causing another's death, that act of self-preservation is
quite understandable and even excuseable. Similarly, the father's re-
derption of his son would probably not have been ethically justifiable.
Yet here was a father who knew that he had the capability of saving his
only son. Had he decided to commit the act, it would have been under-
standable and excuseable, to almost the same degree as an act of self-
preservation, That willingness to excuse an umethical act diminishes,
for this author, as the situation moves farther away from an act of self-
preservation.

It is interesting to note that the only major Jewish ethical discus-
sion to be found concerning life for life situations centers around the
distinction between the self and others. The discussion was prompted by
Ahad Haam's use of the Akiba/Ben Patura dispute to show that justice is
the basis of Jewish morality, as compared to love, which serves as the
basis of Christian mrality.u Ahad Haam was attempting to show that
Judaism was distinguished from other religions by its commitment to an
abstract ideal. To prove his point, he cited Akiba's application of
justice in the case of the two men with only sufficient water for one. 12
(He accepted Akiba's view as hinding.) Akiba ruled that the one who had
the water should drink because his life took precedence. Ahad Haam in-
terpreted this as the answer justice gives. In this case, where only
one life can be saved, it is an ethical duty to overcome any feeling of

compassion and to save what can be saved. Justice requires that the per-
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son who has the power to do so should save himself. Akiba's ruling is
viewed by Ahad Haam as the best example of Judaism's commitment to a jus-
tice which is both abstract and objective, an absolute justice which "at-
taches moral value to the individual as such, without any distinction be-
tween the 'self' and the 'other.''" He contrasts this sense of justice
with the Christian sense of altruism which denies ''the individual as

such all objective moral value, and makes him merely a means to a sub-
jective end." Ben Patura's view is, according to Ahad Haam, that of the
Christian altruist who does not value human life for its own sake.

Nearly every conclusion reached by Ahad Haam has been the subject of
wide debate.! His labelling of Judaism as a religion of justice and
(hristianity as a religion of morality, his assumption that Akiba's rul-
ing was binding in the case of the two men with only enough water for
one, and his dismissal of self-sacrifice as an important tradition in
Judaism, have all been challenged. Yet, regardless of the merits of his
arguments, Ahad Haam, in the writing of his essay and his example of the
Akiba/Ben Patura dispute, set the stage for the single major Jewish ethi-

cal discussion on a life for life situation.

Immediate and Delayed Action

The final distinction is between situations which demand immediate
action and those which do not. In Efrati's case of the infant in the
bunker, if the infant were not killed immediately the entire group would
have been discovered and killed. There was almost no time to consider
the action. However, in Oshry's case of the Judenrat's distribution
of the cards, the Judenrat had several days to weigh carefully its ac-
tions. Is it possible that the action taken in the bunker is more ethi-

cally justified than the action taken by the Judenrat: because an immed-
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jate response was required?

Once again, the same principle applies. The sacrifice of a life is
not ethically justified on the basis of the circumstances surrounding
the situation, but on the basis of whether or not there was sufficient
reason to take a person's life. The need to respond immediately is not
in itself sufficient reasan to warrant the taking of a life. If, for
example, a person were in the path of an onmoving car, he might need to
take immediate action in order to save himself, If he pushes two peo-
ple in front of him to protect his body, and they die as a result, the
action is not ethically justified unless they deserved to die anyway.
The point is the immediacy of the danger does not make an otherwise un-
ethical act ethical. Rather it is similar to the distinction discussed
above. The more immediate a danger is, and the less time there is to
think out a response, the more understandable and excuseable is an act
committed to save one's life,

There is one possible exception. This author believes that people
have a natural instinct for self-preservation. While that instinct
should not be taken as license to commit otherwise unethical acts, it
is possible that an action is taken solely out of instinct for self-
preservation. This is probably what actually happened in the case of
the infant in the bunker. In such a situation, this author would argue,
an act which would result in another's death and which would otherwise
be viewed as wnethical, would he ethically neutral. It is just not pos-
sible to judge one's natural, and virtually involuntary, instinct to be
methical. However, as soon as there is sufficient time for one to con-
sider the act, normal ethical standards must hold. Thus, in the case
of the lifebc:at.14 a decision was made to kill a cabin boy so that the
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others could survive. While this action may appear to have been motiv-
ated by instinct, normal ethical standards should apply because there was
sufficient time to consider the implications of the act.

We have seen that, in general, distinctions between collaboration and
personal decision making, direct and indirect action, danger to self and
danger to others and immediate and non-immediate action, do not provide a
substantial basis on which to determine whether or not the sacrifice of a
particular life is ethical or wnethical. So now we will turn to those

bases on which such an ethical decision might be made.

I1I. DESERVING OF DEATH: THE ETHICAL BASIS FOR KILLING

It is universally recognized that the major basis on which a person
is ethically justified to surrender another person's life is self-defense
or defense of another. Specifically, if a person threatens to kill ano-
ther, then the intended victim or another person is ethically justified
in sacrificing the life of the intended murderer if that is the only way
to preserve the intended victim's life., Self-defense or defense of ano-
ther is ethically justified because a person has 2 basic right to de-
fense of his life against those forces which would intentionally deprive
him of that right. This author would argue that it is also ethically
justified because at the moment a person willfully attempts to kill ano-
ther he gives up his equal claim on the right to life,

In a real sense, the intended murderer becomes deserving of death
as a result of his willful aggression. That is why it is ethically
justified to kill him. But what about situations in which it is not so

clear that a person is deserving of death? Can there be an ethical
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basis for surrender of life in such a situation?

It is this question which must be addressed with respect to the is-
sues raised in the teshuvot. For none of the situations can be consid-
ered clear-cut cases of a person or persons deserving of death. In
Oshry's case of the Judenrat's = distribution of the cards, in his case
of the worker's seizure of the cards, in Efrati's case of the infrant in
the bunker and in Meisels' case of the redemption of the son, those who
will sacrifice their lives as a result of whatever action is taken have
not committed a willful act of aggression which would make them deserving
of death. Since only the killing of a person who is deserving of death
is ethically justified, there is only one way to justify ethically any of
the actions suggested in the teshuvot - to enlarge the category of '"de-
serving of death" to include the people whose lives would be sacrificed.

let us look at some of the possible areas of expansion.

Acceptance of the Label, "Deserving of Death"

One possibility is to accept on face value the designation of a per-
son as ''deserving of death." Thus, if the Nazis ordered the Jews to sur-
render a person because he was ''deserving of death," the person should
be surrendered if in so doing other lives can be saved. There are seri-
ous ethical problems, however, with such an expansion. Automatic com-
pliance in such a situation would mean acceptance of the Nazi definition
of "deserving of death." Thus, for example, if the Nazis ordered the
Jews to surrender all the old people in a ghetto (who were 'deserving of
death' because they were no longer fit to work), acceptance of the Nazi
standard would require compliance. Furthermore, if the Nazis ordered
the surrender of people who were known to smuggle food into the ghetto,

or who were known to administer health care, on the basis that they were
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"deserving of death," the same problem would persist. Clearly the Nazi
standard of who was deserving of death was unethical and compliance with
that standard would not solve the ethical problem.

The Unintentional Aggressor

A second possibility is to expand the label of 'deserving of death"
to include the wunintentional aggressor. This would be a person who does
not intend to cause the death of anybody, but who nevertheless will
cause death. This is precisely what Efrati sought to do by labelling
the infant a rodef. It is also one way by which Judenrate sought to
justify the surrender of certain individuals. If the Nazis demanded
that the Jews surrender food smugglers, or else members of the commmity
would be killed, it could be argued that even if the Nazi definition of
deserving of death were not accepted, their lives should be surrendered
because they were now an endangering presence to the commmity.

Yet, once again, there are several major ethical problems with the
extension of the label of "deserving of death'" to include the uninten-
tional aggressor.

Firstly, some people do, in fact, become unwillful aggressors because
of a certain behavior which they cannot control. Can it be ethical to
kill a person who is not responsible for his actions? For example, if a
mentally i1l person attacked someone (and was, therefore, an unwillful
aggressor), would it be ethically justified to kill the attacker in self-
defense or defense of another? Reluctantly, this author would maintain
that the killing of the attacker would be ethically justified because,
although the attacker is an unintentional aggressor, he is still commit-
ting a wrongful act. The commission of the act lessens the attacker's

claim on life and ethically justifies the killing of the attacker as an
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act of self-preservation,
The author's reluctance to justify ethically the killing of an unwill-
ful aggressor stems from a feeling that it is somewhat unfair to diminish

the claim on life of a person who is not responsible for his actions.

Yet he recognizes that the controlling factor is not whether the person's
actions are intentional, but the fact that they threaten life. It seems
to this author that many of history's mass murderers were prohably people
who were not responsible for their actions. Yet, surely, if the only way
to prevent the mass murders was to kill the attacker, it would be ethical
to do so and wnethical not to do so. For, by refraining from killing the
attacker, many innocent lives would be lost.

The view that it is ethical to kill the unintentional aggressor raises
a new problem. What limits, if any, are there on who can be labelled an
wintentional aggressor and thus deserving of death? Does it refer to any
person who constitutes an endangering presence to the community? If so,
and the Nazis threatened to exterminate the commumnity unless all children,
women, sick people and elderly were surrendered, it would, according to
the extension of the label, be ethically justified to surrender them, for
as long as they remained in the ghetto they would be unintentional ag-
gressors threatening the lives of the remainder of the ghetto. (This
brings out the major problem regarding the extension of the label, a
temptation to label people as unintentional aggressors indiscriminately
in order to make easy the decision to sacrifice their lives.)

But there is a major difference between this case and the one dis-
cussed above. Here the people whose lives would be surrendered have com-
mitted no wrongful act. Since it is the commission of a wrongful act

which allows a person to be considered deserving of death, it would not
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be ethical to view the children, women, sick people and elderly as de-

serving to die. Thus the label of unintentional aggressor may, from an
ethical point of view, only be extended to a person who has committed a
wrongful act which endangers the lives of others.

This, in turn, raises another problem. What constitutes a wrongful
act? It is obvious that a person who attacks another with an axe is
conmitting a wrongful act. It is also obvious that an elderly person
whose surrender is demanded by the Nazis (because he is old) has not
committed a-wrongful act. But what about the infant in Efrati's case,
who cried in the bunker and endangered all the lives as a result? Was
his act of crying wrongful? This author would argue that it was wrong-
ful, If a group of people went into hiding from authorities who sought
to kill them, and one of the members of the group (who knew what he was
doing) decided to shout at the top of his lungs to attract the authori-
ties, it seems clear that the shouting was a wrongful act. Similarly
the crying in the bunker, although unintentional, must be viewed as a
wrongful act, and it is ethical to kill the infant to save the others.

In the context of our discussion, a wrongful act is an act which a
person intentionally or wnintentionally commits which directly endangers
other life. Sick people, elderly, etc., whose lives were demanded by
the Nazis, could not ethically be surrendered because the danger they
posed was not a result of an act they committed but of their state of
being. Also, a food smuggler could not ethcially be surrendered because
his act of smggling food did not directly endanger other life.

There is yet another ethical problem with the extension of the la-
bel, "deserving of death," to include the unintentional aggressor. Im

the context of the Holocaust, a person usually became an unintentional
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aggressor as a result of being wanted by the Nazis. If the Nazis wanted
a particular person, and threatened to kill others if he were not handed
to them, that person became an unintentional aggressor toward the others.
To surrender him would once again mean the acceptance of the Nazi defini-
tion of 'deserving of death.' This, as has been pointed out, is unaccept-

able ethically.

Doomed to Die

A third possibility is to expand the label of '"deserving of death" to
a person who is doomed to die whether or not his life is surrendered. In
a sense, this is a sub-category of the unwillful aggressor. Thus, for
example, the infant in the bunker was doomed to die along with the group
of Jews, whether or not his life was surrendered.

This kind of situation has been the subject of some Christian ethi-

15 in his discussion, gives several exam-

cal discussion. Thomas Davitt,
ples of situations in which lives were doomed whether or not they were
surrendered. His first example is about an archaeological expedition in
the desert. Several of the expedition members became sick with an ex-
tremely contagious plague. There are no medications available to treat
the disease and no possibility to quarantine the stricken members. Fur-
thermore, there is not sufficient time to retum to civilization. It is
certain that, unless the stricken members are killed and buried, the dis-
ease will be transmitted tc the other members. It is also certain that,
even if such drastic action were not taken, all the stricken members
would die,

Davitt's second example concemns a mother who is three months preg-
nant and has a uterine tumor. . The uterus has to be opened and the foe-

tus expelled in order to prevent the mother from bleeding to death.
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Davitt adds that, since the foetus is non-viable, it would be doomed to
death even if it were not removed.

His third example concems a mother who is having difficulty in la-
bor. If an embryotomy is not immediately performed, both the mother and
the child will die,

All three of his examples contain two common factors: (1) It is a
lethal presence (or umintentional aggression) which is threatening life,
and (2) whether or not the person who is the endangering presence is
killed, his life is doomed. Davitt believes that in all these examples
it is ethically justifiable to kill the person who is the lethal pre-
sence. He bases this conclusion on the following: (1) the person will
die anyway; (2) a person has a right to kill somebody who endangers his
life; and (3) the 'who, what, where, when and how'" of the killing are
value-judged not to be evil.

This author concurs in the view that the killing of an unintentional
killer who is doomed anyway is ethically justified in order to save the
others. He bases this conclusion on the fact that there is nothing
achieved by not surrendering the doomed person's life. Neither the
doomed person nor the others would be saved. Since the major ethical
value inherent in this entire discussion is the worth of life, it would
make no sense to favor a decision which would result in the loss of ev-
erybody's life over a decision which would result in at least one life
being saved. Thus, on this basis, too, the killing of the infant in the
bunker would be ethically justificd.

A similar conclusion was recently reached in a fascinating case.
Siamese twins were bom to an Orthodox couple. They shared a single

heart. Both were doomed to die unless one of the two was killed. After
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days of ethical and religious debate, it was decided that the twin with
the lesser chance of survival should be sacrificed in order to save the
other 1:'.~.vi.r1.16 Thus there seems to be general ethical consensus that a
person who, in the process of dooming others to death.i5 doomed:-himself,
has a lesser claim on life and may be viewed as ''deserving of death."

However, there are some difficulties with this conclusion. All of
the cases cited so far involve situations in which it is certain that a
person is doomed to die anyway, and in which the person who is the endan-
gering presence is clearly identifiable. Yet not all cases are so clear.
During the Holocaust, some of the Judenrate justified the surrender of
old people or terminally ill people on the basis that they were doomed
to die anyway. Thus Jacob Gens of Vilnma, after participating in an "‘ac-
tion" in October, 1942, was quoted as justifying the participation with
the following words,

It is true that our hands are smeared with the blood of our

brethren, but we had to accept this horrible task. We are

innocent before history. We shall be on the alert to pre-

serve the remmants. Who can tell whether victims will not

be demanded here (in Vilna) as they were demanded there (in

Oszmiana)? We shall give only the sick and the old. We

shall not give the children; they are our future. We shall

not give young women. A demand has been made to deliver

workers. My answer mﬁ, 'We shall not give them, for we need

them here ourselves."

it is clear, then, that in the eyes of many members of the Judenrate,
the ability to label a person doomed to die justified that person's sur-
render to save the others. The problem is that the category of 'doomed"
15 too easily extended from a person who faces imminent death, as in the
cases discussed above, to a person who is likely to die soon. And once

the label "doomed' is applied to the sick or old, it can apply to any

person who is likely to die prior to another person. Because of the um-
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checked potential of the label, this author believes that its use is only
ethical in those cases where doom is clearly imminent. Thus it would not
be ethical for the Judenrate to sacrifice the elderly and the sick on the
gronds that they are doomed. There is, of course, the likelihood that
people will continue to extend the "doomed" rationale too far. Yet the
possible abuse of the concept does not make its correct application uneth-
ical.

The second problem is that in certain situations the people who con-
stitute a lethal presence, and who are doomed anyway, are not necessarily
identifiable. Oshry, in his case of the Judenrat's distribution of the
cards, ultimately justifies compliance on the grounds that the Nazi in-
tention is to extemminate the Jewish people, and compliance is the only
means of saving a part of the Jewish neople. A real threat of extermina-
tion means that, unless lives are surrendered, everyone is doomed to die.
Thus, within the commmity, any person whose surrender would save life
can be considered an endangering presence and doomed to die anyway. Yet
no person is visibly identifiable as that endangering presence who is
doomed to die. Conceivably, then, the community could justify the sur-
render of any individual on the grounds that he constitutes a lethal pre-
sence and would die anyway. But would such surrender be ethically just-
ifiable? Reluctantly, this author must say yes, it would be justifiable
because the same principle exists, If our major ethical value is the
worth of life, it would make no sense to favor a decision which would
result in the loss of everyore's life over a decision which would result
in at least one life being saved.

While this appears to justify the main strategy of the Judenrate,

to sacrifice certain individuals who would die anyway, in order to save
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other life, it must be clear that this strategy is only ethical if cer-
tain conditions are met. (1) There must be virtually no doubt that if
the individuals are not surrendered their lives would be doomed together
with the remainder of the community. (2) Since every individual is po-
tentially the endangering presence and doomed, the selection of those to
be surrendered must be objective and impartial. (Fair selection will be
discussed below.)

This author trembles at the thought that the actions of some Juden-
rate were ethically justified. Yet it would be even worse to justify
non-compliance when the result would be the extermmination of the Jewish
people. It is inconceivable that it could be ethical to permit the ex-
termination of one's people if there exists the possibility to prevent

it.

Quality of Life
A fourth possibility is to expand the label of 'deserving of death"

to a person whose life is judged to be less valuable than that of others.
This would mean, for example, that the father would be able to redeem

his son (as discussed in Meisels' teshuvah) if the person taken in his
son's place was judged to be less valuable. Indeed, it was on the basis
of the quality of people's lives that the Judenrate often created a hier-
archy for surrender. Among the groups which were generally judged to be
of lesser quality were criminals, prostitutes, the elderly, the sick,

the mentally 111, children with defects and non-workers. These groups
were viewed as expendable. If the Nazis demanded surrender of lives, it
was considered reasonab le in the eyes of most Judenrate to sacrifice mem-
bers of these groups in order to save those who were members of groups
which were judged to be more valuable: commmity leaders, workers, rabbis
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and children, for example. While the hierarchies were partially connect-
ed to the issue of doom (the elderly and sick were included because their
lives were judged to be doomed anyway), they were mainly the result of a
general sense of worth. The question arises: Is the creation of such a
hierarchy of worth and expendability ethically justified? This author
would argue no, on several grounds.

Most importantly, it is beyond man's capability to know the true
worth of an individual. The fact that one person is a non-worker and an-
other a worker does not make the non-worker's life less valuable. Who
knows what the non-worker might do to contribute to the welfare of the
community? Perhaps he smuggles food into the ghetto. Perhaps he teaches
children at night. On the other hand, perhaps the worker steals food
from others. Perhaps he is secretly an informer. It is impossible for
any human being to assess another person's total worth. Any effort to
do so will automatically be incomplete and dishonest. And since it is
dishonest, it is unethical. Furthemmore, on ethical grounds, every per-
son is entitled to be viewed as the equal of every other person, unless
he has committed a wrongful act which lessens his equal claim. To label
an innocent person as less than equal is to dehumanize him and to strip
him of his rightful protection as a human being. (A person viewed as
less than equal is subject to discrimination and abuse.)

Dehumanizing an individual is wnethical in any context. It is, how-
ever, particularly offensive in the context of the Holocaust. The key
to the Nazi success in the extermination of its Jews was their ability
to dehumanize the Jew. By labelling certain groups as expendable, and
in the process dehumanizing the members of those groups, Jews contrib-

uted to the Nazi program of dehumanization. Such assistance in the Nazi
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effort to destroy the Jews was obviously unethical.

Thus, in those situations in which life would be sacrificed, it was
imethical to determine who would be killed on the basis of assigning a
value to one's life. This is as true for the Judenrate as it is for the
father who sought to redeem his son.

Quantity of Life

A fifth possibility is to expand the label of 'deserving of death"
on the basis of the quantity of life. According to this rationale, a
person would be "deserving of death" if as a result of his life being
surrendered, more lives would be saved than if his life were not sacri-
ficed. For example, if the Nazis demanded that the Jews surrender a
specific individual or else the entire group would be killed, it would
be reasoned that the person's life should be surrendered because only
one life would be lost and many would be saved. Similarly, according
to this reasoning, it would be justified for a group to kill a person
who is on the lifeboat with them (to eat that person's flesh) because
there would be a net saving of life. Is quantity of life an ethical
basis on which to justify the surrender of life?

Again this author would argue no, quantity of life cannot be an
ethical basis. Firstly, the rationale ultimately proves to be absurd.
According to this rationale, it would be justified to sacrifice one life
to save a thousand. It would also be justified to sacrifice one hundred
lives to save a thousand. And conceivably it would be justified to sac-
rifice nine hundred and ninety nine lives to save a thousand, because
there would still be a net saving of life. But it would not be justi-
fied to sacrifice a thousand lives to save a thousand lives. In other

words, where does one draw the line with respect to what constitutes a
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significant enough saving of life to justify the surrender of innocent
lives? The quantity of life rationale leads to an impossible situation.

Secondly, in this calculating process, the individual's life is once
again dehumanized and cheapened. Its only worth is as a statistic, ei-
ther on the side of those to be sacrificed or those to be saved. When
one believes, as this author does, that each human being is made in God's
image and each human being carries the potential to create an entire
world, then the cheapening of life which automatically comes with a quan-
tification (or qualification) rationale is totally unethical.

Thirdly, just as one cannot place a qualitative value on human life,
because it is beyond man's capacity to do so, it is also impossible to
place a numerical value on human life. Perhaps a person's life is actu-
ally worth two other lives. The point is that we do not know. There-
fore, any effort to assign a numerical worth is again dishonest.

None of our teshuvot discuss a quantity justification. Yet the Ju-
denrate did. Moshe Merin, in the course of justifying his participation
in an '"action" in Eastem Upper Silesia, boasted,

...Nobody will deny that, as a general, I have won a great vic-

tory. If1 ha?e lost only 25 percent w]ign I could have lost

all, who can wish for better results...

It is the author's view that such a rationale based on quantity cannot
be ethically justified.

This author has concluded that neither a quality approach nor a quan-
tity approach justifies the labelling of an otherwise innocent person as
"deserving of death.'" Furthermore, because of the dehumanization and
cheapening of life which are inherent in both rationales, this author
also believes that neither rationale is acceptable as a means to select

people to be surrendered when every member of a commmity is a poten-
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tial endangering presence and is doomed to death unless lives are sacri-
ficed.

Fair Selection

We stated above that one of the conditions which had to be met in or-
der to justify the surrender of individuals to avoid extinction was to

insure that the selection of those to be surrendered would be objective

and impartial. This statement anticipated the rejection of the quality

and quantity rationales, But the question remains: What would be a

fair and ethical basis for selection?

This author would propose three possible bases: random selection,
proportional selection and volunteers. Random selection would mean es-

sentially casting lots. The names of every individual would be col-

lected. The necessary number of names would be drawn randomly from the

total list. Proportional selection would mean that within predetermined

growps (families, occupational groups, etc.) a drawing would take place

to select the names. Each group would be responsible to fumish a number

appropriate to its size. The final possibility is to arrive at the nec-
essary number by soliciting volunteers. The problem with this alterna-

tive is twofold. Firstly, it would be incumbent upon the Jewish councils
to be honest about the fate which would most likely be awaiting the vol-
unteers; secondly, many Judenrate started with a volunteer approach only
to discover that after ane or two deportations, nobody came forward. At

any rate, all three of these methods have the potential to be objective
and impartial.

Duty to Save Life

Before concluding this ethical discussion, there is one remaining
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issue which should be addressed: What is a person's duty to save ano-
ther's life? This issue is quite different from the others discussed
above. All the other issues inwolved a situation in which a person con-
sidered an action to minimize the danger to himself or to others whom he
wanted to protect. Now we shall look briefly at a situation in which a
person considers an action which will expose him to danger in order to
protect others,

Our teshuvot furnish us with two similar cases. Oshry's case regard-
ing the saving of the yeshivah students and Breish's case of the saving
of one's brother both concem the duty of a person to risk his life in
order to save another.

From our standpoint, the question is whether a person ever has an
ethical obligation to place his life in jeopardy. Firstly, it should be
stated that a person has an ethical obligation to save life when he can.
If a person observed a young child about to fall over the rail of a
bridge, would he be obligated to save that child if it involved no risk
to himself? This author would answer yes, because he believes (1) that
life is a good and (2) that every person has a responsibility for his
fellow human being.

Yet what if there was a danger that the intended saver would be
pulled over by the child and would die along with the child? This is
comparable to a situation in which the potential victim is in certain
danger and the potential saver is in doubtful danger. Would a moral
obligation still exist? This author is forced to conclude that it would
depend on whether or not the would-be rescuer had helped to create the
initial danger., If, for example, a person coaxed a child to climb over

a bridge railing, he would have an ethical obligation to save the child
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even if it meant placing his life in possible danger. If, on the other
hand, a person bore no responsibility for the situation, he would not
have an automatic ethical obligation to risk possible danger to himself.
He would, however, have an ethical obligation to weigh the risks in-
volved in a saving attenpt against the degree of danger facing the poten-
tial victim.

Essentially the same principles would apply if the situation involved
certain danger in order to save a person from certain danger. Thus, if
the only way to save the child was for a person to climb over the rail
himself and be exposed to certain danger, one would be ethically oblig-
ated to risk his life if he bore partial responsibility for the situation.
However, if he bore no responsibility he would not be so obligated. In
the latter case, if a person chose to endanger his life in order to save
another, it would be his right. But ethics would not require such a no-
ble act, for in asserting his right to self-preservation he would not be
responsible for the fate of the endangered person.

This distinction between a situation in which one is partially re-
sponsible for endangering one's life and a situation in which one bears
no responsibility leads this author to the conclusion that the rabbi who
had no hand in bringing danger to the yeshivah students was not ethical-
1v obligated to risk his life to save them, even if it involved only
possible risk. But the man who had promised to wake his brother was
ethically obligated to risk his life, since the danger facing his bro-

ther was partially caused by him,

IV. SUMMARY: COMPARISON OF ETHICAL AND HALAGHIC SOLUTICNS

We have now considered those life for life situations faced by Jews
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during the Holocaust from both a halachic perspective and an ethical per-
spective. It is important to see how close the halachic solutions are
to the ethical solutions so that we can detemmine whether or not one can
do ethics out of the law.

Let us quickly review the halachic solutions. In our first teshuvah,
Oshry ruled that according to Jewish law the Judenrat of Kovno could not
distribute the cards. He based that decision on the fact that Jewish law
requires that a person be deserving of death before he can be surrendered,
and the Jews of Kowno were not. The reasoning and the conclusion are
virtually identical with the ethical approach which also argues that one
must be deserving of death before he can be surrendered.

Yet Oshry, in the conclusion of his teshuvah, finds some basis for
compliance. He suggests that, since the Nazis intended to exterminate
the entire Jewish people, compliance might be considered an act of sav-
ing. Once again, this conclusion parallels the ethical conclusion that
if an entire commmity is doomed (and faces extermination), one is ethic-
ally justified in surrendering life because non-surrender would result
in the death of everyone. It is not surprising that the ethical solution
is the same as Oshry's, because here it is Oshry's ethical sense which
is deciding and not mere legality. Oshry is umnable to cite a single text
to justify his belief that compliance might be mandated.

In the second half of this teshuvah, Oshry concludes that the work-
ers have no right to seize the cards. He bases his reasoning primarily
on the fact that through the seizure of the cards, the workers would be
directly causing the death of others who were not deserving of death.
Ethics comes to the same conclusion, although through different reason-

ing. Ethics argues that there is no distinction between direct and in-
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direct action and between the saving of oneself and another. If the per-
son whose life will be sacrificed as a result of the action is not de-
serving of death, then the action is wmethical. Yet Oshry suggests that
there is such a distinction and that halachah would permmit the seizure
of the cards if it only indirectly led to the death of others.

Efrati rules that it was permissible to kill the infant in the bunk-
er on two grounds: (1) that he was doomed anyway; and (2) that he was a
rodef. His conclusion that it is pemmissible to sacrifice the life of a
person who is doomed anyway in order to save the lives of the others is
identical with the ethical conclusion which argues that it is inconceiv-
able that ethics would favor a decision which would result in the loss
of everyone's life when it is possible to save life. Yet, although the
conclusion is identical, it is only as a result of Efrati's ingenious
and questionable reinterpretation of the major ruling on surrender which
requires that a person be specified and deserving of death,

Efrati's ruling that the infant is a rodef (under compulsion) and
can, therefore, be killed is also equivalent to the ethical view. Both
halachah and ethics reason that if a person commits a wrongful act which
directly endangers others, it is permissible to kill the person, whether
his act was intentional or unintentional. The infant, by crying, had
comitted a wrongful act which directly endangered the others and which,
thus, made him deserving of death,

Meisels refuses to permit the father to redeem his son. His reason-
ing is that the halachah would permit a person to attempt to save him-
self even though others would die as a result, but another person is not
permitted to make an effort. While his conclusion is the same as the

ethical conclusion, the reasoning is once again different. Ethics, as
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stated above, does not make a distinction between the self and another
except in a matter of instinct. Thus even the son would be forbidden to
attempt to save himself because the person who would be seized in his
place could not be considered deserving of death. Halachah seems to be
arguing primarily from the perspective of the person contemplating an
action. Ethics argues from the perspective of both the person contemp-
lating an action and the potential victim.

Meisels, in the second half of the teshuvah, refuses to permit a
young boy to substitute himself for a person who, he believes, to be a
much more valuable human being. He bases his ruling primarily on Raba's
statement, ''Who knows whose blood is redder..." In this case, ethics
reaches the same conclusion through identical reasoning - it is beyond
man's capacity to know the true worth of the individual. Furthemmore,
the deciding of a man's worth cannot help but be both dishonest and de-
humanizing.

Oshry ruled that Rabbi David Itzkowitz was permitted to place him-
self in possible danger in order to save the yeshivah students from cer-
tain danger, but that he was not obligated to do so. Oshry suggests
that it would be considered a middat chasidut for him to endanger him-

self for the sake of the students. His reasoning is primarily based on
the fact that under normal circumstances the halachah requires a person
to save another because of the principle, 'Do not stand idly by the
blood of your brother.'" However, one cannot be required to place him-
self in certain danger to save another because of the principle, 'Who
knows that his blood is redder; perhaps your blood is redder.'" Yet this
is a case of only possible danger and, therefore, while one is still not

required to endanger himself, it might be desired.
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Breish, in the case of the older brother's decision not to risk his
life in order to save his brother, comes to essentially the same conclu-
sion, although he minimizes the fact that doubtful risk might be desired.

Ethics reasons and concludes similarly. According tc ethics, a per-
son has a duty to save his fellow man from danger. This is equivalent
to the principle, '"Do not stand idly by the blood of your brother."
Similarly, ethics would not require a person to risk his own life for
the same reasons that the halachah would not require it; the lives are
of equal value, However, ethics would obligate a person to risk his
life if he were partially responsible for the danger facing the intended
victim. This is at variance with Breish's ruling, since the older bro-
ther, by forgetting to wake his brother, had contributed to the danger.

Two of the major ethical questions were not addressed in the teshu-
vot: the quantity of life issue and the question of fair selection. It
is likely that quantity of life would be rejected by the halachah as a
basis for sacrifice of life for the same reasons that it is rejected by
ethics - the worth of an individual life is far too great to reduce it
to a statistic, It is not as clear, however, that halachah would con-
cur with ethics on the basis by which it would be pemmitted to surrender
life. Ethics argues that any selection must be dane on a fair basis, ei-
ther by random selection, proportional selection or volunteers. Halachah
has never been enthusiastic about solutions such as casting lots. Rather
it tends to support the creation of a hierarchy of expendability. Class-
es of people judged to be lower in worth are to be sacrificed before
those of higher worth. Conversely, members of those classes which are
judged to be higher in worth (males, scholars, priests, military leaders,
etc.) are to be saved before those of lower worth. While this halachic
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precedent was not really used in our teshuvot, it was the principle basis
for selection in most ghettoes.

Ethics, however, maintains that the creation of such a hierarchy con-
tradicts the principle that no man is capable of assessing the full worth
of the individual. It also appears to contradict the principle of 'Who
knows that your blood is redder; perhaps his blood is redder."

On the basis of this comparison between the ethical solutions and
the halachic solutions for life for life situations, it appears that the
halachah and the ethics are usually in agreement. However, the two are
not equivalent, and the comparison helps us to see the problems which
exist in attempting to equate the law with ethics:

(1) On occasion, the halachah is in conflict with ethics. This is
true in Breish's ruling that the older brother has no duty to risk dan-
ger to himself to save his brother. It is also true when the halachah
would support the creation of a hierarchy of expendability.

(2) On several other occasions, the halachah is in agreement with
ethics only because of the interpretation of the respondent. Oshry ruled
that the workers could not seize the cards because it constituted an act
which directly caused the deaths of others. Another respondent could
have easily ruled that it was an indirect action and, therefore, pemmis-
sible to seize the cards. If so, the halachic ruling would have been in
conflict with ethics. Similarly, Efrati ruled that the infant could be
killed because its life was doomed anywa . While this ruling concurs
with the ethical view, most other respondents would have probably ruled
according to the usual understanding of the law, that a person must be
specified and deserving of death. If they had, then in this case the
halachah would again be in conflict with ethics. In other words, much
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of the agreement between the halachic solutions presented in our teshuvot
and the ethical solutions is the result of the subjectivity of the respond-
ents, Since subjectivity is always a factor, what appears to be agree-
ment between ethics and halachah in one case may be a conflict in another
when the halachah is interpreted according to another posek's subjectivity.
(3) Sometimes the halachah itself offers what appear to be contra-
dictory altematives - one ethical and ane not ethical. This is true,
for example, with the question of the quality of life. On the one hand,
the halachah rules that no person can consider his blood redder than ano-
ther's; each life has the same value. On the other hand, the halachah
justifies the creation of a hierarchy of expendability, thus acknowledg-
ing that certain lives have more worth than others. It would be dishon-

est then to cite the former ruling (and the ethical one) as the Jewish

view on the quality of life. If one were to rely solely on the halachah,
then he would have to be prepared to abide by either ruling, for in a
given situation either ruling might be applied.

(4) As stated above, ethics is primarily concemed with what is
right while halachah is concemed with what is permissible or required.
These different goals lead to different approaches and perspectives.
Oshry, in his discussion of the seizure of cards; Efrati, in his discus-
sion of the infant; and Meisels, in his discussion of the father's re-
demption of his son, confine themselves to a search for relevant texts
which will determine whether or not a particular action is permissible.
The texts which are employed do not generally argue from the perspect-
ive of the potential victim of any action. Their focus is limited.
Ethics, on the other hand, requires a broader perspective. Before one

can act he needs to consider the full implications of his act: how it
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will affect him; how it will affect the potential victim; how it will af-
fect other interested parties. One most then weigh all the implications
and decide what would be the right action to take.

On the basis of the gap which exists between halachah and ethics,
and which has been confirmed by our comparison, this author must conclude
that one cannot do ethics solely out of the halachah. Yet it must also
be stated that there is a remarkable degree of equivalence between ethics
and the halachah. Firstly, the reasoning and conclusions found in the
halachah are often identical to the reasoning and conclusions found in
ethics. Secondly, in the course of the ethical discussion, this author
found himsclf dependent on halachic texts in order to be able to articu-
late some of his ethical positions. Concepts such as the creation of
man in the image of God, the saving of one life being tantamount to the
saving of an entire world and the duty of man not to stand idly by the
blood of his brother are at the very foundation of the ethical discus-
sion. Thirdly, without reading the relevant halachic texts, this author
would not have been able to formulate all the ethical questions which
needed to be discussed, Many of the questions emerged out of the hala-
chic discussion and thus the halachah served as a valuable aid to the
ethical discussion. Finally, this author maintains a general sense that
much of Jewish law is ethical and concemmed with ethical behavior.

So, while it is not possible to do ethics solely out of the halachah,
it is possible to rely on the halachah for ethical guidance. The per-
son who wants to be a good human being and to act ethically in life for
life situations probably cannot be hound by the halachsh. However, the
person who wants to be an ethical Jew ought to consider the halachah.
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Saul Berman, 'Law and Morality,' in Jewish Values, Israel Pocket Library.
Berman asserts that devices such as Iifnim mishurat hadin and middat
chasidut were originally introduced to resolve imner contradictions in
the Mishnah and to resolve the disparity between existing law and the be-
havior of an earlier scholar. Other discussion can be found in Steven
S. Schwarzschild, "The Question of Jewish Ethics Today,'" Sh'ma, 7/124,
pp. 29-35; Gerald Blidstein, 'The non-Jew in Jewish Ethics,™ Sh'ma,
7/125, January 7, 1977, pp. 37-39; and in Michael Wyschogrod, "The Par-
ticularism of Jewish Ethics," Sh'ma, 7/125, January 7, 1977, pp. 39-41.

5. This is essentially Hannah Arendt's thesis in Eichmann in Jerusalem,
pp. 117-125. o4

6. The general literature on the Holocaust shows that once most Juden-
rate began to cooperate - in the maintenance of order, collection of
taxes, distribution of yellow stars, etc. - they were carried by moment-
um, precedent, and an inability to distinguish between one task and ano-
ther to perform virtually all tasks requested of them, including those
which were clearly unethical. Yet a few Judenrate did find the strength
and moral capacity to draw the line. These are discussed in Trunk's,
Robinson's and Dawidowicz' books, op. cit.

Arendt, op. cit.

8. Arendt, op. cit., p. 125. Arendt states, ''The whole truth was that
if the Jewish people had really been unorganized and leaderless, there
would have been chaos and plenty of misery, but the total number of vic-
tims would hardly have been between four and a half and six million.
(According to Freudiger's calculations about half of them could have
saved themselves if they had not followed the instructions of the Jewish
cancil...)"

9. Thus Jacob Robinson, in And the Crooked Shall be Made Straight, op.
cit., challenges Arendt by citing the example of the Lodz ghetto. He
suggests that the fact that the Lodz ghetto was maintained longer than
any other ghetto, and tens of thousands of Jews from Lodz were almost
saved by the advance of the Red Army in July, 1944, was partially the
result of Mordechai (haim Rumkowski's willingness to cooperate fully
with the Nazis in the surrender of life and a "rescue through work' pro-
gram, p. 178,



137

10. Trunk, op. cit., p. 421, reports that the Vilna ghetto police took
an active part in an '"action' in Oszmiana in October, 1942. The police
assembled more than four hundred victims and transported them to the
site of execution. According to Dvorzhetsky, op. cit., they even took
part in the execution itself (i.e., in the shooting of the victims).

11. Ahad Ha-am, 'Jewish and Christian Ethics,' in Ahad Ha-Am, Essays,
Letters, Memoirs, edited by Leon Simon, pp. 127-137. The essay was ori-
ginally written under the title, 'Between Two Opinions."

12. BRabylonian Talmud, Baba Metzia 62a.

13. See, for example, Chaim Reines, 'The Self and the Other in Rabbinic
Ethics," reprinted from Judaism, Vol. 2, no. 1, 1953, in Contempora
Jewish Ethics, edited by Menachem Marc Kellner, pp. 162-174. %o see
Touis Jacobs, "Greater Love Hath No Man... The Jewish Point of View of
Self-Sacrifice," reprinted from Judaism, Vol. 6, no. 1, 1957, in Contemp-
orary Jewish Ethics, pp. 175-183.

14, The lifeboat case is the 1884 English case of Regina v. Dudley and
Stephens, cited in Stone, op. cit., Two sailors who had been shipwrecked
at sea ate a cabin boy to survive.

15. Thomas E. Davitt, Ethics in the Situation, in his section entitled,
"I Kill Others," pp. 11Z-176.

16. 'The Twins Decision: One Must Die so One Can Live: Parents, Doctors,
Rabbis in Dilemma,' The Philadelphia Inquirer, October 16, 1977.

17. Gens speech according to Zelig Kalmanovich, cited in Trunk, op. cit,,
p. 421,

18. Merin's speech according to Wiederman, op. cit., p. 25, cited in
Trunk, op. cit., p. 422.



CHAPTER V
CONCLUSION

In the conclusion, the author will seek: (1) to summarize the major
sections of the thesis with an emphasis on what the author has leamed
from his preparation of each section; and (2) to draw some conclusions
on how one ought to approach Jewish ethics.

In the first substantive chapter, the author explored the classical
Jewish texts which address the life for life issue. He attempted to
show the original intent of each text, the various textual problems
which occur, the degree to which the interpretation of each text is flex-
ible, and the texts' applicability to life for life situations faced by
Jews during the Holocaust.

As a result of his study of the texts, the author gained many new in-
sights: (1) he leamed that the extent to which interpretations are flex-
ible is directly related to the number and nature of problems contained
within each text; (2) he leamed that the language of each text, as well
as different versions of the same text, are greatly influenced by the
degree of security which Jews felt within their socity at a given point
of time. Specifically, as pressure upon Jewish commmities by outside
powers increased, there was a greater tendency toward accommodation with-
in the texts discussed here; (3) this, in tum, taught the author that
the laws were generally developed out of a real context, and not a theo-
retical one. Indeed, these laws emerged out of those real situations
which challenged the halachah to maintain its values of life as a good

and commmal responsibility in the face of seemingly impossible choices;
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(4) he gained an insight into the limits of applicability of each prece-
dent - the gaps which exist between the situations covered by the texts
and later situations which arose and which were slightly different; and
(5) he gained the opportunity to study classical texts about which he
had heard because of their prominence in Jewish ethical discussions. In
the process, the author developed a sense and appreciation for why these
particular texts were at the core of the discussions contained in all
the Holocaust teshuvot on the subject of life for life.

In the second substantive chapter, the author examined each of the
five relevant Holocaust teshuvot. He attempted to show the application
of the classic legal texts discussed in the previous chapter to those
life for life situations faced by Jews during the Holocaust, the process
by which each respondent approached and resolved his particular issue,
and the ethical issues which are implicit in or can be derived from each
teshuvah.

In the process of studying each of the teshuvot, the author leamed
a great deal: (1) he gained his first opportunity to read complete, tra-
ditional teshuvot; (2) he gained a feel for the variety of styles of
writing, approach to texts and reasoning employed in the teshuvot; (3)
he saw how the classical texts were treated within each of the teshuvot;
and (4) most importantly, he saw how the respondents attempted to re-
solve various problems which hindered their ability to render an easy,
clear-cut opinion.

The problems which the respondents had to overcome include: (1) re-
solving an issue for which there was no direct precedent in the law. In
that event, the respondent would feel the need to present numerous pre-

cedents which might have some relevance and weigh the degree of applic-
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ability of each one. As a result, this author gained an exposure to an
extraordinary number and variety of relevant legal texts; (2) resolving
an apparent contradiction between an action already taken or intended to
be taken and the basic legal statement on the issue. In that event, the
respondents often chose to give a different but plausible interpretation
of the basic law's intent, or to give a radical reinterpretation, depend-
ing upon the need of the situation as viewed by the respondent. As a re-
sult, the author gained an insight into the ways in which the respondents
made seemingly inflexible legal positions flexible enough to meet their
needs; and (3) the gap between law and ethics which exists and of which
the respondents were aware. The respondents exhibited a concemn for the
gap between what the law would permit and their own ethical sense of what
was right. They sought to reduce the gap by radically reinterpreting the
law, by stating the standard legal position, but then adding that one was
expected to do more than the law required, and by offering an opinion
which, although couched in legal-sounding language, was not accompanied
by legal texts, but was in fact the respondent's own ethical sense. The
author, in his exposure to the respondents' attempts to resolve these
problems, also leamed a great deal about the role of subjectivity in

the halachic process.

The lack of explicit ethical discussion, the respondents' own con-
cemn about the gap between the law and ethics, and this auther's inde-
pendent sense that such a gap exists, led the author to the conclusion
that he might not be able to arrive at a satisfactory ethical position
exclusively through the halachah.

The prospect that the author might find an ethical approach more
satisfactory than a halachic approach led to the third substantive chap-
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ter, an examination of the ethical themes implicit in or derived from
the teshuvot. In this chapter, the author utilized his own ethical
sense to reason through the major ethical issues which emerged from the
teshuvot. This set up a basis for comparison between the approach and
solutions found in the halachic system and the approach and solutions
found in the ethical system.

In the process of taking an ethical approach to the life for life
problem, and of comparing the two approaches, the author again gained
some valuable insights: (1) In struggling to develop a logical approach
to the ethical discussion, the author leamed that the sole basis on
which one could ethically decide who shall live and who shall die is by
being able to judge one life as having a lesser claim on life than ano-
ther, and by viewing that lesser claim as the equivalent of deserving of
death within the context of our extreme situation; (2) In the course of
the ethical discussion, the author was able to gain a feeling for just
how theoretical some ethical discussions seem or need to be; (3) Also,
the ethical discussion assisted the author in his own attempts to decide
what the right action was in each life for life situation faced by the
Jews during the Holocaust; and (4) The comparison of the two approaches
forced the author to conclude that one cannot do ethics solely out of
the halachah.,

This conclusion arose out of the author's comparison between the gov-
eming principles which emerged from the halachic solutions and those
which emerged from the author's own ethical solutions at the conclusion
of the preceding chapter. In general, the author found that both sys-
tems maintained their commitments to the values of life as a good and

man's responsibility to his fellow man in their responses to the chal-
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lenges posed by the life for life problem. In other words, he felt that
generally both the ethical and the halachic systems were capable of re-

sponding to the challenge. However, he found that many of the principles
which emerged from his ethical sense were not apparent in the halachah.
Indeed, the author found that the halachah sometimes runs directly count-
er to ethics, sometimes obscures ethics and sometimes is ethically
ambiguous .

Therefore, the author came to the conclusion that one camnot do Jewish
ethics solely out of the halachah. Since, as a liberal Jew, this author
cares greatly about ethics, it should not be surprising that he finds the
halachah somewhat unsatisfying in its treatment of ethical issues, and
that he is unwilling to depend on it for ethical answers. Yet, is the
author any more satisfied by the prospect of doing Jewish ethics out of
general ethics? The author must again admit that he would be left some-

what unsatisfied.

The author's comparison between the halachic and ethical approaches
not only showed him irreconcilable differences between the two systems;
it also showed him a remarkable degree of equivalence between the two.
The author found that the majority of halachic solutions were not only
ethical, but that the reasoning employed in the two was also quite simi-
lar. Furthermore, the halachah greatly assisted the author in the pro-
cess of fornulating the ethical questions, articulating the ethical prin-

ciples and developing the ethical solutions. In other words, the author

is not sure that he could have organized the ethical discussion or come

to his own ethical conclusions if he had not been aware of the halachic
discussion. And, even if he could have arrived at ethical conclusions

independently of his awareness of the halachic discussion, the author
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could not consider ethics which ignores the primary guide to Jewish legal,
spiritual and commmal life as Jewish ethics. As both committed liberal
and committed Jew, this author is no more willing to sacrifice his ties
to the Jewish people and Jewish tradition than he is his sense of ethics.

If one cannot arrive at Jewish ethics either exclusively through the
halachah or exclusively through general ethics, then how can one arrive
at Jewish ethics? While this author has no definite answers, he be-
lieves that the process by which he examined the life for life problem
is a step in the right direction. The author examined the halachic and
ethical systems' approaches to the issue independently of each other.
This allowed the author to gain a sense of the inherent needs of each
system (for example, the need of the halachic system to be practical, and
the need of the ethical system to be idealistic), and the ways in which
those needs led to a certain kind of reasoning. In a sense, he was able
to appreciate the complexity of the issues, the possible ways in which
the issues could be resolved and the extent to which the systems could
meet the challenge posed by the extreme situation because he let each
system stand initially on its own temms.

After the independent study of both approaches, the author compared
the reasoning and solutions found in both systems. While the comparison
revealed major differences, as well as equivalent solutions, the author
is not willing simply to choose one system over the other. This reluct-
ance is primarily due to the respect which the author developed for both
systems as a result of his effort to examine seriously the entirety of
each system's approach to the life for life problem. It is also due to
his belief that general ethics helped the author judge the halachah cri-
tically, and the halachah helped the author formulate his general ethical
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principles.

This author, then, took the halachah seriously. In most cases, he
believes that the halachic reasoning and solutions are equivalent to eth-
ical reasoning and solutions. Where the two systems differ, this author
feels compelled to accept the ethical principle. And, although a given
principle may contradict the halachah, the author believes that he can
consider such an ethical principle Jewish since it upholds the same
values of life as a good and man's responsibility to preserve it which
are of paramount importance in Jewish tradition.

The author feels genuinely good about his approach. He believes he
has exhibited a commitment to both the importance of the halachah and
general ethics for the liberal Jew. He believes that he has maintained
a respect for the integrity of both systems and their influence on his
thinking. Finally, he believes the comparison of the two systems has
given the author a check on both systems, so that he can determine what
is ethical about the halachic solutions and ask himself what is Jewish
about the ethical solutions. Out of this comparison has emerged, for
this author, a set of principles which he believes to be Jewish and ethi-
cal because of the influence of both systems on the process.

The major question which remains is: Does the process by which the
author has examined the life for life problem constitute a way of doing
Jewish ethics? And, if not, how does today's Jew figure out what Jewish

ethics are?




BIBLIOGRAPHY

A. PRIMARY SOURCES

1. She'elot and Teshuvot

Breish, Mordechai Ya'akov., Chelkat Ya'akov, Vol. 2:143, pp. 239-242,
London, 1959.

Efrati, Shimon. Migei Haharegah, pp. 23-39, Jerusalem: Yad Vashem, 1961.
Meisels, Zvi Hirsch. Mikadshei Hashem, Vol. 1, pp. 7-10, Chicago, 1955.

Oshry, Ephraim. Divrei Ephraim, '"Kuntras Mi'emek Habacha,' pp. 95-96,
New York, 1949.

Mima'amakim, Vol. 2, pp. 7-15, New York, 1963.

B. MAJOR SECONDARY SOURCES

1. Books

Daube, David. Collaboration with Tyranny in Rabbinic Law, London: Oxford
University Press, 1965.

Davitt, Thomas E. Ethics in the Situation, New York: Appleton, Century,
Crofts, 1970.

Dawidowicz, Lucy S. The War %gainst the Jews 1933-1945, New York: Holt,
Rinehart and Winston, .

Jacobs, Louis. Jewish Ethics, Philosophy and Mysticism, New York: Behr-
man House.

Robinson, Jacob. And the Crooked Shall be Made Straight, Philadelphia:
Jewish Publication Society, 1965.

Rosenbaum, Irving J. The Holocaust and Halakhah, New York: KTAV Publish-
ing, 1976.

Schochet, Elijah J. A Responsum of Surrender, Los Angeles: University
of Judaism, 1973.

Trunk, Isaiah. Judenrat, New York: Stein and Day, 1972.

Zimmels, Dr. H. J. The Echo of the Nazi Holocaust in Rabbinic Litera-
ture, Ireland, 1975.




146
2. Jewish Texts

Bible
11 Samuel (Hebrew and English)
Codes

Mishneh Torah, Maimonides
ot Rotzeach (Hebrew and English)
Hilkhot Yesodei Hatorah

Shulchan Aruch, Joseph ben Ephraim Karo
Yoreh Deah

Tur, Jacob ben Asher
~ Yoreh Deah

Midrash
Genesis Rabbah (Hebrew and English)

Leviticus Rabbah (Hebrew and English)
Sifre to Leviticus

Talmudic Texts

Babylonian Talmud (Hebrew and English)
Arachin
Baba Kamma
Baba Metzia
Niddah
Pesachim
Sanhedrin
Yevamot

Mishnah (Hebrew and English)
~ Horayot

Ohalot

Terumot

Palestinian Talmud
Terumot

Tosefta
erumot
3. Articles

Ben Zimra, Eliahu. '"nsbhn »"ay ,AR1wn 071 ©91 N1970B) D??hA NP
in Sinai, Kislev, t"%wn , pp. 151-175.




147

Schafran, Joseph. 'n2197R3 127N ARYR nYa Ad%0 MPRe " in Sinai,
Kislev-Tebeth, Jerusalem 5729, pp. 190-198.

Stone, Elaine Wintroub, 'WNote: Justification and Excuse in the Judaic
and Common Law: The Exculpation of a Defendant Charged with Homicide,"
New York University Law Review, Vol. 52, no. 3, June 1977, pp. 599-628.

C. ADDITIONAL SOURCES
1. Books

Arendt, Hannah. Eichmann in Jerusalem: A Report on * ality of Evil,
New York: The Viking Press, 1963.

Dawidowicz, Lucy S. A Holocaust Reader, New York: Behrman House, 1976.

Davan, Yael. Death Had Two Sons, New York: McGraw-Hill, 1967.

Feldman, David M, Marital Relations, Birth Control and Abortion in Jew-
ish Law, New York: Schocken Books, 1974,

Hilberg, Raul. The Destruction of the European Jews, Chicago: Quadrangle
Books, 1961.

Jakobovitz, Immanuel. Jewish Medical Ethics, New York: Bloch Publishing
Company, 1959.

Ringelblum, Emmanuel. Notes from the Warsaw Ghetto: The Joumal of

Emmanuel Ringelblum, edited and translated by Jacob Sloan, New York:
Schocken EEEs, 1974.

Tushnet, Leonard. The Pavement of Hell, New York: St. Martin's Press,
1872,

2. Articles
Berman, Saul. 'Law and Morality,' in Jewish Values: Israel Pocket Li-
brary, Jerusalem: Keter Publishing, 1974, pp. 199-207.

Blidstein, Gerald. 'The Non-Jew in Jewish Ethics," in Sh'ma, 7/125,
January 7, 1977, pp. 37-39.

Drake, Donald C. 'The Twins Decision: One Must Die so One Can Live,"
The Philadelphia Inquirer, October 16, 1877.

Ha-am, Ahad. ‘Jewish and Christian Ethics," in Ahad-Ha-am: Essays, let-
ters, Memoirs, edited and translated by Leon Simon, England: Phaidon
Press, 1946, pp. 127-137.




148

Friedman, Philip. 'Preliminary and Methodological Problems of the Re-
search on the Jewish Catastrophe in the Nazi Period,'" in Yad Vashem
Studies II, Jerusalem: Yad Vashem, 1958, pp. 95-131.

Jacobs, Louis. 'Greater Love Hath No Man... The Jewish Point of View of
Self Sacrifice,'" in Contemporary Jewish Ethics, edited by Menachem
Marc Kellner, New York: Sanhedrin Press, 1978, pp. 175-183. Reprint-
ed from Judaism, Vol. 6, no. 1, 1957.

Lichtenstein, Aharon. 'Toes Jewish Tradition Recognize an Ethic Inde-
pendent of Halakha?" in Modern Jewish Ethics: Theory and Practice,
edited by Marvin Fox, Ohilo State versity ss, f,

Reines, Chaim W. 'The Self and the Other in Rabbinic Ethics," in Con-
temporary Jewish Ethics, edited by Menachem Marc Kellner, New York:
Sanhedrin Press, 19/8, pp. 162-173. Reprinted from Judaism, Vol. 2,
no. 1, 1953.

Robinson, Dr. Jacob. 'The Behavior of the Victims," in Holocaust: Israel
Pocket Library, Jerusalem: Keter Publishing, 1974, pp. 58-80.

Schwarzschild, Steven S. 'The Question of Jewish Ethics Today," in
Sh'ma, 7/124, pp. 29-35.

Wyschogrod, Michael. 'The Particularism of Jewish Ethics," in Sh'ma,
7/125, January 7, 1977, pp. 39-41.




	Auto-Scan001
	Auto-Scan002
	Auto-Scan003
	Auto-Scan004
	Auto-Scan005
	Auto-Scan006
	Auto-Scan007
	Auto-Scan008
	Auto-Scan009
	Auto-Scan010
	Auto-Scan011
	Auto-Scan012
	Auto-Scan013
	Auto-Scan014
	Auto-Scan015
	Auto-Scan016
	Auto-Scan017
	Auto-Scan018
	Auto-Scan019
	Auto-Scan020
	Auto-Scan021
	Auto-Scan022
	Auto-Scan023
	Auto-Scan024
	Auto-Scan025
	Auto-Scan026
	Auto-Scan027
	Auto-Scan028
	Auto-Scan029
	Auto-Scan030
	Auto-Scan031
	Auto-Scan032
	Auto-Scan033
	Auto-Scan034
	Auto-Scan035
	Auto-Scan036
	Auto-Scan037
	Auto-Scan038
	Auto-Scan039
	Auto-Scan040
	Auto-Scan041
	Auto-Scan042
	Auto-Scan043
	Auto-Scan044
	Auto-Scan045
	Auto-Scan046
	Auto-Scan047
	Auto-Scan048
	Auto-Scan049
	Auto-Scan050
	Auto-Scan051
	Auto-Scan052
	Auto-Scan053
	Auto-Scan054
	Auto-Scan055
	Auto-Scan056
	Auto-Scan057
	Auto-Scan058
	Auto-Scan060
	Auto-Scan061
	Auto-Scan062
	Auto-Scan063
	Auto-Scan064
	Auto-Scan065
	Auto-Scan066
	Auto-Scan067
	Auto-Scan068
	Auto-Scan069
	Auto-Scan070
	Auto-Scan071
	Auto-Scan072
	Auto-Scan073
	Auto-Scan074
	Auto-Scan075
	Auto-Scan076
	Auto-Scan077
	Auto-Scan078
	Auto-Scan079
	Auto-Scan080
	Auto-Scan081
	Auto-Scan082
	Auto-Scan083
	Auto-Scan084
	Auto-Scan085
	Auto-Scan086
	Auto-Scan087
	Auto-Scan088
	Auto-Scan089
	Auto-Scan090
	Auto-Scan091
	Auto-Scan092
	Auto-Scan093
	Auto-Scan094
	Auto-Scan095
	Auto-Scan096
	Auto-Scan097
	Auto-Scan098
	Auto-Scan099
	Auto-Scan100
	Auto-Scan101
	Auto-Scan102
	Auto-Scan103
	Auto-Scan104
	Auto-Scan105
	Auto-Scan106
	Auto-Scan107
	Auto-Scan108
	Auto-Scan109
	Auto-Scan110
	Auto-Scan111
	Auto-Scan112
	Auto-Scan113
	Auto-Scan114
	Auto-Scan115
	Auto-Scan116
	Auto-Scan117
	Auto-Scan118
	Auto-Scan119
	Auto-Scan120
	Auto-Scan121
	Auto-Scan122
	Auto-Scan123
	Auto-Scan124
	Auto-Scan125
	Auto-Scan126
	Auto-Scan127
	Auto-Scan128
	Auto-Scan129
	Auto-Scan130
	Auto-Scan131
	Auto-Scan132
	Auto-Scan133
	Auto-Scan134
	Auto-Scan135
	Auto-Scan136
	Auto-Scan137
	Auto-Scan138
	Auto-Scan139
	Auto-Scan140
	Auto-Scan141
	Auto-Scan142
	Auto-Scan143
	Auto-Scan144
	Auto-Scan145
	Auto-Scan146
	Auto-Scan147
	Auto-Scan148
	Auto-Scan149
	Auto-Scan150
	Auto-Scan151
	Auto-Scan152
	Auto-Scan153
	Auto-Scan154
	Auto-Scan155

