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Leora Kaye

The goal of this thesis was to explore the historical laws of capital punishment as they
developed from the Bible through the Second Temple period, the Mishnah and Tosefta and the
Talmud. I proposed an intensive study of both primary and secondary sources focusing on the

development of the laws, the alterations to the original biblical injunctions and the motives

behind those changes. I hoped the conclusions I reached would help modern Jews form educated
and informed opinions about the application of capital punishment.

This thesis will contribute to the continuing debate surrounding the Jewish opinion of the
death penalty. While sﬁpporters and critics of capital punishment often utilize historical Jewish
texts to buttress their opinions, I believe this method is biased and inauthentic to the intent of the
original authors of Jewish law. The conclusions herein point to a continued struggle to articulate
both attitudes, though it is important to note the ultimate decision of all four time periods was to
include capital punishment in their law codes.

The thesis is divided into six sections: an introduction, four chapters and a conclusion.
The chapters are divided chronologically. The first chapter focuses on the original biblical laws
as well as their significance when compared to The Code of Hammurabi and The Middle
Assyrian Laws. The second chapter concentrates on the laws in The Apocrypha, Pseudepigrapha,
The Dead Sea and sectarian scrolls, Philo and Josephus. The third chapter analyzes the texts
found in the Tosefta and Mishnah. The fourth chapter explores the laws as they progressed in
tractate Sanhedrin of the Babylonian Talmud. Each chapter utilizes secondary sources to help

clarify the intent of the original documents.
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INTRODUCTION

Since its reinstatement by the Supreme Court in 1976, the death penalty has been
a source of disagreement between liberals and conservatives, Republicans and

Democrats, religious and secular citizens alike. While some inclinations are provided by

religion and politics, people’s attitudes concerning the death penalty are generally

founded on their own sense of morality. In 2001 the issue came to the forefront of the
political spectrum with the execution of Oklahoma City bomber Timothy McVeigh and
remains on the radar screen as the debate surrounding theoretical punishment for Osama

bin Laden and other international terrorists is disputed.

Where do modern Jews derive their position on the death penalty? Traditionally
we are required to base our decisions on a range of factors. We are encouraged to look at
the import of the issue in current times taking moral and ethical viewpoints into
consideration, explore the opinions of other Jewish scholars, and examine the historical
background of a given subject. In the case of capital punishment, our tradition provides a
clear record of opinions.

In order to arrive at an informed decision regarding modern capital punishment
practices, a full understanding of the origin and subsequent limitation of the practice
according to Jewish law is required. While it may be unrealistic to allege knowledge of
the intent of earlier Jewish communities concerning the death penalty, by examining both
primary and secondary texts from the biblical, Second Temple, Tannaitic and Amoraic
periods, it is indeed possible to gain insight into their opinions. Accurate statements

about the historical application of the death penalty may also be posited.




In preparation for researching and writing this thesis, certain goals have been

articulated. My objectives are as follows:
1. Catalog texts from the biblical, Second Temple, Tannaitic and Amoraic periods.
2. Trace the origins and development from its earliest mention in the Bible to the
end of the Amoraic period.
3. Understand the philosophical underpinnings of the rabbinic views of capital
punishment.
4. Make educated conjecture about the actual use of capital punishment during the
Tannaitic and Amoraic time periods.
Some of these goals will serve to bring forward new information, some will clarify
seemingly divergent opinions in tradition regarding the issue.
In addition, I hope to provide answers to some remaining questions. The primary
texts of all four time periods seem to indicate a dispute as to the purpose of the death
penalty. Some statements emphasize capital punishment’s importance as punishment,
while others question its ethical suitability. While all four sources discuss its viability,
each also imposes limitations stemming from apparent discomfort with its usage.

Whether based on ethical concerns or the practical ability to follow the strict standards

required, the source of this discomfort will be addressed.

METHODOLOGY

Each text will be examined for its significance to the Jewish community. The

sources will be considered both in terms of their application for the community for which
it was written, as well as their relationship to the texts which came before. The biblical

record offers opportunity for unique analysis as it originates the laws for the Jewish

community.




As the Jewish people changed and matured, so did their texts, fulfilling a more
interpretive purpose. This tendency will be evaluated as a major factor in the changing
laws of capital punishment. The personal and communal biases which affected the laws
and lawmakers will be addressed.

Secondary texts will shed light on the background of the authors of the primary
texts and on their role as leaders. The secondéry texts will contextualize the |
communities’ role within the larger society. Details about surrounding communities and
their normative practices will be explored. The Bible, Second Temple period literature,
Mishnah and Talmud did not occupy the same position for each of its constituents. The
secondary readings will help to clarify those roles and the role the Jewish laws fulfilled in
their lives.

I will attempt to research the original intent of the laws as they were formed. 1
will not include the modifications and attitudes of later theologians and commentators.
While the Jewish community does look to the religious interpretation of text to frame its
behavior, this thesis will focus on the writers and lawmakers of the specific time periods
mentioned.

The biblical chapter will focus on the purpose of setting up specific capital laws
for the Israelite community. Attention will be paid to the capital crimes identified and
why they were considered the most dangerous. In addition, the Bible will be compared to
other legal documents employed by neighboring communities. Information about

surrounding cultures may help to clarify some of the biblical practices and attitudes. As




Levine explains, “biblical literature, as a whole, tells us little about the operation of the
criminal justice system in ancient Israel.” !

The Second Temple period chapter will focus on the many emerging communities
in this tumultuous time. The leaders of these communities were among the first to
modify and interpret biblical injunctions. Specific attention will be paid to the
Apocrypha and Pseudepigrapha, The Dead Sea and sectarian scrolls, as well as Philo and
Josephus. The factors encouraging these adaptations will be explored. The different
tactics taken by the sectarian and Dead Sea community leaders will be researched using
secondary sources to help explain the peculiarities of their lifestyle. Similarly, Philo and
Josephus’ motivations for changing biblical law will also be examined as they responded
to a hellenized Jewish community.

The Tannaitic rabbis responded to a different need. Though perhaps unbeknownst
to them, their compendium of laws would act as a continued standard for acceptable
Jewish behavior. The secondary sources will clarify some of the motivations behind the
Tannaitic modifications of biblical law. Additionally, some conclusions will be posited
as to the rabbis’ ethical opinion regarding capital punishment. Whether or not capital
punishment was in fact practiced will also be addressed.

The last time period explored will be that of the Amoraic rabbis. Capital
punishment is dealt with thoroughly in the Talmud speciﬁcally in tractate Sanhedrin.
Practical application, rationale, ethical considerations and theological implications are

interspersed throughout the gemara. While it may be difficult to come to absolute

! Baruch A Levine, “Capital Punishment.” What the Bible Really Says. Eds. Morton
Smith and R. Joseph Hoffmann. (Buffalo: Prometheus Books, 1989), 21.




conclusions regarding the rabbis’ opinions, detailed analysis of the gemara should help
clarify their positions. The amount of material in tractate Sanhedrin is more than can be
appropriately dealt with in this thesis, therefore only some gemara will be examined.
Those sections chosen will show the methods employed, the modifications made and the
rationalizations provided for those modifications.

I do not infend to answer every question surrounding the practice of capital
punishment in historical Judaism. By exploring each time period’s laws for capital
crimes in reference to their purpose, practical use, modifications and ethical implications,
the thrust of historical Jewish opinion may become more clear. This clarification can
only help the modern Jewish community form their own opinions about capital

punishment.
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CHAPTER 1
THE BIBLE

The Bible does not institute capital punishment with its first opportunity. After
murdering his brother, Cain is forced to walk the earth with a mark signifying his actions,
but is not sentenced to death. Cain’s punishment is questioned only in response to our
knowledge of the use of capital punishment later in the biblical narrative. The Bible’s
institution of the death penalty was a postdeluvian invention as the utter immorality of the
Noahide generation allowed the biblical author to introduce a new kind of law. The
biblical laws of capital punishment allowed for retributive punishment of criminals,
marking an important characteristic of the biblical God.

The laws and regulations surrounding capital punishment are well defined in the
Bible. The Bible administers the most severe of its punishments in two ways. The
phrase “mot yumat” is used when the sentence is immediate death. At other points, the
criminal behavior is punishable by specific actions. Of the four types of capital
punishment qualified by the rabbis, stoning is mentioned most often in the Bible, while
buming is mentioned only a handful of times, decapitation and strangling least of all.

The use of capital punishment in other Near Eastern cultures, its severity and the
limitations surrounding its application are factors which add to understanding its place in
the Bible.

To appreciate the purpose and severity of capital punishment in the Bible,
attention must be paid to the Israelite justice system. While other cultures in the ancient

Near East attributed their laws to gods, rulers of the time had the authority to commute a

sentence, as well as interpret or change the laws. The Israelite law, in contrast, was given




by God. No human could change the law nor alter the justice system set in place by God.
According to the biblical belief system, the death penalty is just a part of the larger
corpus of God-given law. As Moshe Greenberg explains, “The very formulation is
God’s; frequently iaws are couched in the first person, and they are always referred to as
‘words of God,’ never by man. Not only is Moses denied any part in the formulation of
the Pentateuchal laws, no Israelite king is said to have authored a law code, nor isb any
king censured for 50 doing. The only legislator the Bible knows of is God; the only
legislation is that mediated by a prophet (Moses or Ezekiel).”

Biblical capital crimes are varied and difficult to link together. Though many are
understandable by applying a modem day sense of morality, some are well outside of that
realm and must be attributed to the distinct culture of the ancient Israelites. The general

categories of biblical capital crimes are as follows:

1. Apostasy

2. Blasphemy

3. Sorcery

4. Violation of the Sabbath

5. Sexual improprieties (including rape, incest, adultery, bestiality, and
homosexuality)

6. Kidnapping

7. Disrespect towards one’s parerits.3

* Moshe Greenberg, “Some Postulates of biblical Criminal Law.” Yehezkel Kaufmann
Jubilee Volume. ed. Menahem Haran. (Jerusalem: Magnes Press, 1960), 11.
3R;aymond Westbrook, “Punishments and Crimes.” Anchor Bible Dictionary. Vol V. ed.
David Noel Freedman. (New York: Doubleday,1992), 548-555.




These specific examples required execution because of their effect on the community as a
whole. The Anchor Bible Dictionary explains, “The link between the act and its
retribution was understood as an intangible pollution by the offender of his environment.
It was society through its official organs that took the initiative to protect itself by
removing the pollution, usualiy by killing or exiling the offender, thereby appeasing
divine anger.”* Each of the biblical capital crimes, in its own way, challenged the
ultimate powcr of God and God’s law. The criminal in these circumstances questioned
the system, whether it be the importance of procreation, God’s authority or the

hierarchical system which placed God at the forefront of the human experience.

CAPITAL PUNISHMENT IN THE TORAH

One of the first examples of divinely authorized capital punishment acts as a
guiding principle throughout the Bible. Genesis 9:6 states, “Whoever sheds the blood of
man, by man shall his blood be shed; For in God’s image did He make man.”® This law
is provided with a justification. The sin is not in the disrespect of one’s fellow human
being, but in destroying the image of God. The theology accentuates God’s authority and
requires a special sense of respect. The acceptance of the biblical law of capital
punishment and when it was to be meted out was predicated on the Israelite’s belief in
this theology.

The theophany created a perfect opportunity to use capital punishment as a threat.
Exodus 19:11-13 states:

(11) Let them be ready for the third day, for on the third day the Lord
will come down, in the sight of all the people on Mount Sinai. (12) You
shall set bounds for the people round about, saying, “Beware of going up

“Ibid., 548-549.

$ Rabbi David E. Sulomm Stein, ed. The Tanakh. (Philadelphia: Jewish Publication
Society, 1999.) All subsequent citations from the Bible are taken from the JPS
translation.
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the mountain or touching the border of it. Whoever touches the mountain
shall be put to death: (13) no hand shall touch him, but he shall be either
stoned or shot; beast or man, he shall not live. When the ram’s horn sounds
a long blast, they may go up on the mountain.

The use of both the general wamning and the specific application serve to underscore the
weight of God’s admonition. The people are concurrently made aware of the boundaries
of their own behavior, as well as empowered to punish anyone in the community who
breaks the law. '
Biblical law and Hammurabi’s Code are strikingly similar in the manner in which
they utilize forms of lex taliones, retaliatory law. They are both geared towards equal
retaliation, but Hammurabi’s laws include a provision for different classes which is

absent in the Bible. Exodus 21:12-27:

(12) He who fatally strikes a man shall be put to death. (13) If he did not
do it by design, but it came about by an act of God, I will assign you a place
to which he can flee. (14) When a man schemes against another and kills
him treacherously, you shall take him from My very altar to be put to death,
(15) He who strikes his father or his mother shall be put to death.

(16) He who kidnaps a man-whether he has sold him or is still holding
him-shall be put to death. (17) He who insults his father or his mother

shall be put to death. (18)When men quarrel and one strikes the other with
a stone or fist, and he does not die but has to take to his bed—{(19)if he then
gets up and walks outdoors upon his staff, the assailant shall go unpunished,
except that he must pay for his idleness and his cure. (20) When a man
strikes his slave, male or female, with a rod, and he dies there and then,

he must be avenged. (21) But if he survives a day or two, he is not to be
avenged, since he is the other’s property. (22) When men fight and one of
them pushes a pregnant woman and a miscarriage results, but no other
damage ensues, the one responsible shall be fined according as the woman’s
husband may exact from him, the payment to be based on reckoning.

(23) But if other damage ensues, the penalty shall be life for life, (24) eye
for eye, tooth for tooth, hand for hand, foot for foot, (25) burn for burn,
wound for wound, bruise for bruise. (26) When a man strikes the eye of his
slave, male or female, and destroys it, he shall let him go free on account of
his eye. (27) if he knocks out the tooth of his slave, male or female, he shall
let him go free on account of his tooth. 6

$James Pritchard, The Ancient Near East: An Anthology of Texts and Pictures. Trans.
Theophile J. Meek, (Princeton: Princeton University Press, 1958.) All subsequent
citations of the Code of Hammurabi and the Middle Assyrian Laws utilize the Pritchard

translation.
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The Bible reasserts these ideas in Leviticus 24:17-22:

(17) One who kills any human being, he shall be put to death. (18) One who
kills a beast, he shall make restitution for it: life for life. (19) If anyone
maims his fellow, as he has done so shall it be dene to him; (20) fracture for
fracture, eye for eye, tooth for tooth. The injury he inflicted on another shall
be inflicted on him. (21) One who kills a beast shall make restitution for it;
but one who killed 2 human being shall be put to death. (22) You shall have
one standard for stranger and citizen alike; for I the Lord am your God.

Hammurabi’s laws 195-212 read as follows:

(195) If a son struck his father they shall cut off his hand. (196) If

a segnior has destroyed the eye of a member of the aristocracy, they

shall destroy his eye. (197) If he has broken a (nother) segnior’s bone,
they shall break his bone. (198) If he has destroyed the eye of a commoner
or broken the bone of a commoner, he shall pay one mina of silver.

(199) If he has destroyed the eye of a segnior’s slave or broken the bone
of a segnior’s slave, he shall pay one-half his value. (200) If a segnior has
knocked out a tooth of a segnior of his own rank, they shall knock out

his tooth. (201) If he has knocked out a commoner’s tooth, he shall pay
one-third minna of silver. (201) If a segnior has struck the cheek of a
segnior who is superior to him, he shall be beaten sixty (times) with an
oxtail whip in the assembly. (203) If a member of the aristocracy has
struck the cheek of a (nother) member of the aristocracy who is of the
same rank as himself, he shall pay one mina of silver. (204) Ifa
commoner has struck the cheek of a (nother) commoner, he shali pay ten
shekels of silver. (205) If a segnior’s slave has struck the cheek of a
member of the aristocracy, they shall cut off his ear. (206) If a segnior
has struck a (nother) segnior in a brawl] and has inflicted injury on him,
that segnior shall swear, “I did not strike him deliberately;” and he shall
also pay for the physician. (207) If he has died because of his blow,

he shall swear (as before), and if it was a member of the aristocracy,

he shall pay one-half mina of silver. (208) If it was a member of the
commonality, he shall pay one-third mina of silver. (209) If a segnior
struck a (nother) segnior’s daughter and has caused her to have a miscarriage,
he shall pay ten shekels of silver for her fetus. (210) If that woman has
died, they shall put his daughter to death. (211) If by a blow he has caused
a commoner's daughter to have a miscarriage, he shall pay five shekels of
silver. (212) If that woman has died, he shall pay one-half mina of silver.
(213) If he struck a segnior’s female slave and has caused her to have

a miscarriage, he shall pay two shekels of silver. (214) If that female
slave has died, he shall pay one-third mina of silver.
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While there are important similarities, it is the differences that require attention.

The differences point to a divergent understanding of justice. The Exodus pericope
begins with laws pertaining to murder, the punishment for which is weighty. As Milgrom
explains, “Whereas compensation for murder is provided for in all law codes of the
ancient Near East, Israel alone maintains that the homicide must pay with his life.””’

Where Hammurabi punishes the disobedient son by cutting off the instrument of
disrespect, his hand, the Bible’s law is far more severe. Sarna explains, “There is also
here the unassailable conviction that the dissolution of the family unit must inevitably
rend to shreds the entire social fabric.”® Since the value of the family is more important
than people’s compensatory claims, crimes against the family are included in a different
realm of crime, one deserving the most severe punishment available to the biblical
author. Hammurabi and the Bible may have understood certain crimes to be condemned
by human law, but the most unjust behavior required the most irreversible punishment.

The case of the biblical “goring ox™ is also comparable to Hammurabi’s law.

Exodus 21:28-29 states:

(28) When an ox gores a man or woman to death, the ox shall be stoned

and its flesh shall not be eaten, but the owner of the ox is not to be punished.

(29) If, however, that ox has been in the habit of goring, and its owner,

although warned, has failed to guard it, and it kills a man or a woman-

the ox shall be stoned and its owner, too, shall be put to death.
Although Hammurabi institutes a different punishment, the situation is almost exactly the

same. Law 251 reads:

If a segnior’s ox was a gorer and his city council made it known to

"Jacob Milgrom, ed. Commentary to Numbers. General ed. Nahum Samna.
(Philadelphia: Jewish Publication Society, 1990), 295.

¥Nahum Sarna, ed. Commentary to Exodus. Torah Commentary. General ed. Nahum
Sama. (Philadelphia: Jewish Publication Society, 1991}, 122.
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him that it was a gorer, but he did not pad its homs (or) tie up his ox, and

that ox gored to death a member of the aristocracy, he shall give one half

mina of silver.
While both rules hold the owner responsible for the damage done by the ox,
Hammurabi’s emphasis is of a more compensatory nature.

The Bible and the Middle Assyrian Laws suggested death as punishment for
people involved in sorcery and the occult. Exodus 22:17 states, “You shall not tolerate a
sorceress.” Though commonly translated as “tolerate,” “lo techiek” should more
correctly be understood as “allow her to live.”® This coheres with later biblical laws.
Leviticus 20:27 states, “A man or a woman who has a ghost or a familiar spirit shall be
put to death; they shall be pelted with stones-their bloodguilt shall be upon them.” In
perhaps the most all-encompassing law, Deuteronomy 18:9-14 asserts:

(9) When you enter the land that the Lord your God is giving you, you

shall not learn to imitate the abhorrent practices of those nations. (10) Let no

one be found among you who consigns his son or daughter to the fire, or

who is an augur, a soothsayer, a diviner, a sorcerer, (11) one who casts spells,

or one who consults ghosts or familiar spirits, or one who inquires of the

dead. (12) For anyone who does such things is abhorrent to the Lord, and it

is because of these abhorrent things that the Lord your God is dispossessing

them before you. (13) You must be wholehearted with the Lord your God.

(14) Those nations that you are about to dispossess do indeed resort to

soothsayers and augurs; to you, however, the Lord your God has not assigned

the like.
The Middle Assyrian laws are similarly direct in response to diviners. Tablet A 47 states,
“If either a man or a woman made up magical preparations and they were found in their
possession, when they have prosecuted them (and) convicted them, they shall put the

maker of the magical preparations to death.” The implications of the power a sorcerer

may have presented a distinct danger to the community as a whole. As Westbrook
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claims, “Sorcery was considered a public danger.”'® The similarity in these laws is most
likely based on the distinctiveness of divine power. If humans were permitted to change
the natural order of the world, or engage in work specific to their gods, the gods
themselves would no longer hold dominion. The Israelite’s belief in one God could not
be challenged by the work of people.

Similar to Exodus 21:15 and 17, and later, Deuteronomy 21:18-21, Leviticus 20:9
punishes the disobedient child. “If anyone insults his father or mother, he shall be put to
death; he has insulted his father and his mother- his bloodguilt is upon him.” This law
puts much responsibility of the sanctity of the family on the head of the child. While
parents are inherently accountable for the propagation of a family line, the children must
share in the respect afforded the institution as a whole. Respect of the hierarchy in the
family system which models humans’ relationship with God must be recognized. As
Plaut explains, “Respect for parents is mentioned here because it strengthens family life,
which the offenses next destroy.”"*

The description of the identification and subsequent punishment of the
disobedient son might have served to minimize the chance of this punishment being
administered. Deuteronomy 21:18-21 states:

(18) If a man has a wayward and defiant son, who does not heed his father or

mother and does not obey them even after they discipline him, (19) his

father and mother shall take hold of him and bring him out to the elders of his

town at the public place of his community. (20) They shall say to the elders

of his town, ‘This son of ours is disloyal and defiant, he does not heed us.

He is a glutton and a drunkard.’ (21) Thereupon the men of the town shall
stone him to death. Thus you will sweep out evil from your midst: all Israel

Gunther Plaut, ed. The Torah: A Modern Commentary. (New York: UAHC, 1981),
578.

1°\‘V’es'tl'1rool~:, 549,
plaut, 904,
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will hear and be afraid.

The many steps incumbent on the parents act as a deterrent to the actual execution
of a child. The law may intend to force them to think through their accusations. The
gravity of the crime itself should be noted. The death penalty is identified as just
punishment. The phrase “sweep away evil ” is included as a common phrase used in
death penalty warnings. The community itself was worried about the effects of the acts
of just a few. Tigay explains, “The community must act to remove the guilt because its
welfare is endangered on account of God’s anger over the crime.”'? Spitz explains
succinctly, “It was not just the offender who needed punishment, but the offensive
behavior demanded branding and ostracizing as unacceptable. The death penalty, the
strongest statement of reproach, reflected God’s call ‘to put away the evil from the midst
of thee.””!® Furthermore, in this section, an additional warning is included. As explained
earlier, disrespect for one’s parents implies a larger disrespect for God. Attaching an |
extra admonition accentuated its importance.

The laws in Leviticus chapters 18 and 20 deal with issues of sexual immorality
and their punishment. These two chapters seem to parallel one another, but chapter
eighteen states the rules without mentioning retribution or punishment, while chapter
twenty is explicit in describing the sentence. Though not all specifically related to sexual

misconduct, the rules address the realm of procreation and behaviors that may inhibit

2Jeffrey Tigay, ed. Commentary to Deuteronomy. Torah Commentary. General ed.
Nahum Sarna. (Philadelphia: Jewish Publication Society, 1996), 207.

13Elie Spitz, “The Jewish Tradition and Capital Punishment.” Contemporary Jewish
Ethics and Tradition. eds. Elliot N. Dorff and Louis E. Newman. (New York: Oxford
University Press, 1995), 345.
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fulfillment of the commandment “pru urvy,” being fruitful and multiplying. Leviticus

20:1-2:

(1) And the Lord spoke to Moses: (2) Say further to the Israelite people:
Anyone among the Israelites, or among the strangers residing in Israel who
gives any of his offspring to Molech, shall be put to death; the people of
the land shall pelt him with stones.

It is unclear exactly what is meant by this verse. It may be referring to child
sacrifice, or perhaps to devoting one’s offspring to the worship of another God." In
either case, this behavior lures a child away from the Israelite God. This would be an
active sin against God, not only for the parent, but because of the implications, for the
child as well.

The laws specific to sexual behavior are explicit. Leviticus 20: 10-17 (excepting
Verse 14 to be discussed later):

(10) If a man commits adultery with a married woman, committing
adultery with another man’s wife, the adulterer and the adulteress shall

be put to death. (11) If a man lies with his father’s wife, it is the nakedness
of his father that he has uncovered; the two shall be put to death — their
bloodguilt is upon them. (12) If a man lies with his daughter-in-law, both
of them shall be put to death; they have committed incest — their bloodguilt
is upon them. (13) If a man lies with a male as one lies with a woman, the
two of them have done an abhorrent thing; they shall be put to death — their
bloodguilt is upon them. .. (15) If a man has camnal relations with a beast, he
shall be put to death; and you shall kill the beast. (16) If a woman approaches
any beast to mate with it, you shall kill the woman and the beast; they shall
be put to death — their bloodguilt is upon them.

Whether those involved are men, women, or beasts, each of them must accept
some culpability in the crime. But, the gravity of the action is not only due to its
unacceptable nature in the social culture. In relation to Leviticus 20:10 Greenberg
maintains, “there is no question of permitting the husband to mitigate or cancel the

punishment. For adultery is not merely a wrong against the husband, it is a sin against

YWestbrook, 549.
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God, an absolute wrong.”” Greenberg continues, “To be sure the law also recognized
that adultery is a breach of faith with the husband (Num. 5:12), yet the offense as such is
absolute, against God. Punishment is not designed to redress an injured husband for
violation of his rights; the injured party is God, whose injury no man can pardon or
mitigate.”'® The only adequate punishment for sinning against God, is to take away that
which was given by God, namely, life. The preservation of the Israelite line was
dependent on moral and acceptable behavior which would insure safe procreation
according to the biblical mind. Any behavior outside of this was dangerous to the
community as a whole.

The last law in this section is difficult to understand in its context. Leviticus
20:27: “A man or a woman who has a ghost or a familiar spirit shall be put to death; they
shall be pelted with stones—their bloodguilt shall be upon them.” Verse 27 is probably
connected to an earlier law stated in the chapter.!” Leviticus 20:6 asserts, “And if any
person turns to ghosts or similar spirits and goes astray after them, I will set My face
against that person and cut him off from among his people.” The intensity of verse six
seems to be similar to the anger and passion associated with the capital crimes described
throughout the rest of this passage. It is possible that a scribal error split them apart from
one another, or that the latter verse was brought in to clarify the first. Regardless as to
why they are separated, their connection to this section as a whole is undetermined.

The story of the blasphemer in Leviticus 24:10-23 further supports the Bible’s
earlier reproach, Exodus 22:27 states, “You shall not revile God, nor put a curse upon

the chieftans of your people.” Although the Exodus passage does not designate a

punishment for blasphemy, the Leviticus passage establishes the appropriate legal

Greenberg, 12.
*Ibid., 13.

"Baruch A Levine, ed. Commentary to Leviticus. General ed. Nahum Sama.
(Philadelphia: Jewish Publication Society, 1989), 140.
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remedy. In this case, though, the narrative emphasizes the importance of this law by

“dramatiz[ing] the concept.”'® Even Moses must go to God for guidance as to how to

deal with the situation. Leviticus 24:10-16, 23:

(10) There came out among the Israelites one whose mother was Israelite

and whose father was Egyptian. And a fight broke out in the camp between
that half Israelite and a certain Israelite. (11) The son of the Israelite woman
pronounced the name in blasphemy, and he was brought to Moses — now his
mother’s name was Shelomith daughter of Dibri of the tribe of Dan — (12) and
he was placed in custody, until the decision of the Lord should be clear to them.
(13) And the Lord spoke to Moses, saying: (14) Take the blasphemer outside
the camp; and let all who were within hearing lay their hands upon his

head, and let the whole community stone him. (15) And to the Israelite

people speak this: Anyone who blasphemes his God shall bear his guilt;

(16) if he also pronounces the name Lord, he shall be put to death. The

whole community shall stone him; stranger or citizen, if he has thus
pronounced the Name, he shall be put to death... (23) Moses spoke thus to the
Israelites. And they took the blasphemer outside the camp and pelted him with
stones. The Israelites did as the Lord had commanded Moses.

This narrative may serve to accentuate the gravity of the crime of blasphemy. By
using an anecdote, the biblical author separates this crime from other capital crimes. The
story may also function to remind the Israelite community of the most significant laws.
The fact that the entire community should be involved in the punishment emphasizes the
seriousness of the crime. The criminal endangers the whole society and the very fabric of
their belief. Itis in a sense a reminder to the community on what they should be
focusing. Levine explains, “The entire community has a responsibility to root out
blasphemy because it adversely affects everyone, even if it is committed by a single |
individual. Such a direct affront to God awakens His anger.”'*

A second death penalty narrative is found in Numbers 15:32-36. This narrative,

too, has its roots in an earlier section of the Bible. Exodus 31:14 originally mandates,

Bbid., 166.

|
|
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“you shall keep the Sabbath, for it is holy for you. He who profanes it shall be put to
death: whoever does work on the Sabbath day shall be put to death.” The Numbers
passage is as follows:

(32) Once, when the Israelites were in the wilderness, they came upon

a man gathering wood on the Sabbath day. (33) Those who found him as

he was gathering wood brought him before Moses, Aaron, and the whole
community. (3) He was placed in custody, for it had not been specified what
should be done to him. (35) Then the Lord said to Moses, “The man shall be
put to death; the whole community shall pelt him with stones outside the camp.
(36) So the whole community took him outside the camp and stoned him

to death — as the Lord had commanded Moses.

Like the example of the blasphemer, this narrative serves to heighten the
importance of the law. The two crimes, blasphemy and desecrating the Sabbath, speak
directly to the unique character of the Israclite community. They lived in a monotheistic
society which differentiated them from their neighbors. They were committed to
honoring their God by respecting God’s sanctioned day of rest, based on their
understanding of their history. The significance given to these laws by the narratives and
the reported communication by God to Moses of their importance lends to their weight in
the corpus of law as a whole.

While the crime mﬁst be punished, in both stories the community is not sure
exactly how to carry out the prescribed execution. In two rare biblical instances the
accused is held captive. As Spitz remarks, in general “it is important to note that the
Bible was seemingly unaware of the option of prison....Indeed, jails did not exist in the
ancient Near East, Greece, or Rome except as a place to await trial.**® It is precisely for
this purpose that the biblical culprit is held. They awaited their sentences from the
supreme judge. Both reports are also careful to point out that the community did exactly
as God commanded. They wanted to be sure to follow God’s law as they were ultimately

responsible for displaying their obedience and innocence.

PIbid., 167.
Vgpitz, 344,
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The capital crime of intentional murder is revisited in Numbers 35:16-34. These
verses differentiate between first and second degree murder, along with ascribing
punishments to each. They also describe the burden of proof necessary for prosecution of

a capital crime.

(16) Anyone who strikes another with an iron object so that death results

is a murderer; the murderer must be put to death. (17) If he struck him with

a stone too) that could cause death, and death resulted, the murderer must be
put to death. (18) Similarly, if the object with which he struck him was a
wooden tool that could cause death, and death resulted, he is a murderer;

the murderer must be put to death. (19) The blood-avenger himself shall

put the murderer to death; it is he who shall put him to death upon the
encounter. (20) So, too, if he pushed him in hate or hurled something at

him on purpose and death resulted (21) or if he struck him with his hand in
enmity and death resulted the assailant shall be put to death; he is a murderer.
The blood-avenger shall put the murderer to death upon the encounter.

(22) But if he pushed him unintentionally, (23) or inadvertently dropped upon
him any deadly object of stone, and death resulted — though he was not an
enemy of his and did not seek his harm — (24) in such cases the assembly shall
decide between the slayer and the blood-avenger. (25)The assembly shall protect
the manslayer from the blood avenger, and the assembly shall restore him to
the city of refuge to which he fled, and there he shall remain until the death

of the high priest who was anointed with the sacred oil. (26) But if the
manslayer ever goes outside the limits of the city of refuge to which he has

fled (27) and the blood-avenger comes upon him outside the limits of the

city of refuge, and the blood-avenger kills the manslayer, there is no bloodguilt
on his account. (28) For he must remain inside his city of refuge until the

death of the high priest; after the death of the high priest, the manslayer may
return to his land holding. (29) Such shall be your law of procedure throughout
the ages in all your settlements. (30) If anyone kills a person, the manslayer may
be executed only on the evidence of witnesses; the testimony of a single witness
against a person shall not suffice for a sentence of death. (31) You may not
accept a ransom for the life of a murderer who is guilty of a capital crime; he
must be put to death. (32) Nor may you accept ransom in lieu of flight to a city
of refuge, enabling one to return to live on his land before the death of a priest.
(33) You shall not pollute the land in which you live; for blood pollutes the land,
and the land can have no expiation for blood that is shed on it, except by the
blood of him who shed it. (34) you shall not defile the land in which you live,
in which I Myself abide, For I the Lord abide among the Israelite people.

These laws once again underscore the importance of human life. There was no

room for maneuvering within the absolute guidelines. If a person intentionally killed
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The capital crime of intentional murder is revisited in Numbers 35:16-34. These
verses differentiate between first and second degree murder, along with ascribing
punishments to each. They also describe the burden of proof necessary for prosecution of

a capital crime.

(16) Anyone who strikes another with an iron object so that death results

is a murderer; the murderer must be put to death. (17) If he struck him with

a stone tool that could cause death, and death resulted, the murderer must be

put to death. (18) Similarly, if the object with which he struck him was a
wooden tool that could cause death, and death resulted, he is a murderer;

the murderer must be put to death. (19) The blood-avenger himself shall

put the murderer to death; it is he who shall put him to death upon the
encounter. (20) So, too, if he pushed him in hate or hurled something at

him on purpose and death resulted (21) or if he struck him with his hand in
enmity and death resulted the assailant shall be put to death; he is a murderer.
The blood-avenger shall put the murderer to death upon the encounter.

(22) But if he pushed him unintentionally, (23) or inadvertently dropped upon
him any deadly object of stone, and death resulted — though he was not an
enemy of his and did not seek his harm — (24) in such cases the assembly shall
decide between the slayer and the blood-avenger. (25)The assembly shall protect
the manslayer from the blood avenger, and the assembly shall restore him to

the city of refuge to which he fled, and there he shall remain until the death

of the high priest who was anointed with the sacred oil. (26) But if the
manslayer ever goes outside the limits of the city of refuge to which he has

fled (27) and the blood-avenger comes upon him outside the limits of the

city of refuge, and the blood-avenger kills the manslayer, there is no bloodguilt
on his account. (28) For he must remain inside his city of refuge until the

death of the high priest; after the death of the high priest, the manslayer may
return to his land holding. (29) Such shall be your law of procedure throughout
the ages in all your settlements. (30) If anyone kills a person, the manslayer may
be executed only on the evidence of witnesses; the testimony of a single witness
against a person shall not suffice for a sentence of death. (31) You may not
accept a ransom for the life of a murderer who is guilty of a capital crime; he
must be put to death. (32) Nor may you accept ransom in lieu of flight to a city
of refuge, enabling one to return to live on his land before the death of a priest.
(33) You shall not pollute the land in which you live; for blood pollutes the land,
and the land can have no expiation for blood that is shed on it, except by the
blood of him who shed it. (34) you shall not defile the land in which you live,
in which I Myself abide, For I the Lord abide among the Israelite people. 4
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These laws once again underscore the importance of human life. There was no

room for maneuvering within the absolute guidelines. If a person intentionally killed
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another human being, the punishment for that crime would be death. The differentiation

between intentional versus unintentional killing resembles the modern day understanding
of murder versus manslaughter. The punishment could not be equal for two very
different situations. Active disregard for human life symbolized an active disrespect
towards God. The hierarchy established in Genesis still remains intact. Humans are
regarded as the most important of the earthly beings and their lives therefore must be
treasured and accounted for. Moshe Greenberg explains that rules such as these place the
value of human life above all other values. “Life may not be equated through a ransom
or payment of any kind.” He continues, “Compensation of any kind is ruled out. The
guilt of the murderer is infinite because the murdered life is invaluable; the kinsmen of
the slain man are not competent to say when he has been paid for. An absolute wrong
has been committed, a sin against God which is not subject to human discussion.”?!

The second section of this passage may be the Bible’s way of protecting the
sanctity of human life. Terse requirements are outlined for the actual assignment of
blame of an alleged murderer. First, there had to be obvious intent, tools used which had
the capacity for killing, enmity between the victim and murderer and ultimately two
witnesses, both of whom were prepared to testify as to what they saw. As much as the
biblical audience needed a sense of divine justice, they also required proper procedural
rules to ensure this justice was not misused. As they were told, the land was honored and
holy because the Lord dwelt there with the Israelites. They, as a people, were therefore
liable for their actions, particularly if they were in response to divine laws.

Deuteronomy 13:1-12 deals with cases of instigation to worship other gods. One
element that makes this crime so insidious is the agitator’s use of the Israelite God’s own
methods of persuasion. The idea that people in the community would actively try to

convince others to believe in other gods is not only deserving of capital punishment based

2 Greenberg, 16.
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on its roots in blasphemy. It also becomes a crime involving the community by its
nature, as it attempts to convince others of truths outside of the community’s norms. The

cases are described with a cautionary tone for the Israclites. As a young people, with a

tenuous hold on their religion, they may have been inclined to believe:

(1) Be careful to observe only that which I enjoin upon you; neither add
to it nor take away from it. (2) If there appears among you a prophet or a
dream-diviner and he gives you a sign or portent, (3) saying, “Let us follow
and worship another god” — whom you have not experienced — even if the sign
or portent that he named to you comes true, (4) do not heed the words of that
prophet or that dream-diviner. For the Lord your God is testing you to see
whether you really love the Lord your God with all your heart and soul.
(5) Follow none but the Lord your God, and revere none but Him; observe His
commandments alone, and heed only His orders; worship none but Him, and
hold fast to Him. (6) As for that prophet or dream-diviner, he shall be put to
death; for he urged disloyalty to the Lord your God - who freed you from the
land of Egypt and who redeemed you from the house of bondage — to make you
stray from the path that the Lord your God commanded you to follow. Thus you
will sweep out evil from your midst. (7) If your brother, your own mother’s son,
or your son, or daughter, or the wife of your bosom, or your closest friend
entices you in secret, saying. “Come let us worship other gods”~ whom neither
you nor your fathers have experienced — (8) from among the gods of the
peoples around you, either near to you or distant, anywhere from one end of

earth to the other: (9) do not assent or give heed to him. Show him no pity or

b compassion, and do not shield him (10) but take his life. Let your hand be

g the first against him to put him to death, and the hand of the rest of the

. - people thereafter. (11) Stone him to death, for he sought to make you stray
from the Lord your God, who brought you out of the land of Egypt, out of
the house of bondage. (12) Thus all Israe! will hear and be afraid, and such
evil things will not be done again in your midst.

It is important to note the attention paid to detail in this passage. The inciters are
all accused of using similar language to try to sway the people’s belief in God. Prophets

and dream-diviners are believable specifically because they have the power to use signs

to convince their audience of their statements. Telling the people not to believe those

signs and portents puts the community in a difficult position. They are expected to know
when the signs are divine, but should be careful not to believe them when they are false.

The deed itself is deemed destructive to the community, and therefore deserving of
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capital punishment. Later, in Deuteronomy 18:22, God specifically commands that
people should “not stand in dread of” a false prophet or oracle but instead should “punish
him.”

In the case of the relatives, the difficulty is found in the identification of who may
be guilty of the crime. The people named are those who would be most difﬁcult to
accuse. Not only is the accusation itself distressing, but its subsequent punishment would
be nearly impossible. But this passage emphasizes its importance. The Israelites were
commanded to remember and honor God who took them out of bondage. This pericope
acts as a reminder of the covenant between God and the Israelite community. It
continuously emphasizes the importance of the belief in one God, assigning the most
severe punishment to those who would try to sway others’ belief. A sentence of stoning
implied the perpetration of a grievous act. Tigay explains, “it was used mostly for crimes
that challenged God’s authority or proper authority...Such crimes constituted acts of ‘high
treason’ against God or society...Punishment of these crimes by stoning enabled the
entire public to participate-and thereby express its outrage against the threat it posed to
society’s welfare.”?* In this case though, the directive may be strong precisely because
the execution would be difficult to perform against one’s family or close friend.

Deuteronomy 17:1-7 reiterates laws already stated throughout the biblical
narrative:

(1) You shall not sacrifice to the Lord your God an ox or a sheep that has any

defect of a serious kind, for that is abhorrent to the Lord your God.

(2) If there is found among you, in one of the settlements that the Lord

your God is giving you, a man or a woman who had affronted the Lord

your God and transgressed His covenant— (3) turning to the worship of
other gods and bowing down to them, to the sun or the moon or any of the

’Tigay, Deuteronomy, 133.
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heavenly host, something I never commanded—(4) and you have been informed
or have learned of it, then you shall make a thorough inquiry. Ifit is true,

the fact is established that the abhorrent thing was perpetrated in Israel,

(5) you shall take the man or woman who did that wicked thing out to the
public place, and you shall stone them, man or woman, to death.— (6) A

person shall be put to death only on the testimony of two or more witnesses;

he must not be put to death on the testimony of a single witness.~ (7) Let the
hands of the witnesses be the first against him to put him to death, and the
hands of the rest of the people thereafter. Thus you sweep out evil from your
midst.

These laws remind the biblical audience of the importance of focusing one’s worship on
the Israelite God and re-emphasize the practice of just legal proceedings. The crime of
idolatry itself is mentioned because it is another example of how the Israelites might be
engaging in apostasy. The primacy of the biblical law and divine dominion had to be re-
emphasized in order to combat the influence surrounding cultures may have had on the
Israelites. Crimes deserving execution are not minor. Both the case as well as the culprit
had to be dealt with seriously and fully. Deuteronomy 19:15-21 emphasizes the same
point:

(15) A single witness may not validate against a person any guilt or blame for
any offense that may be committed; a case can be valid only on the testimony
of two witnesses or more. (16) If a man appears against another to testify
maliciously and gives false testimony against him, (17) the two parties to the
dispute shall appear before the Lord, before the priests or magistrates in
authority at the time, (18) and the magistrates shall make a thorough investigation.
If the man who testified is a false witness, if he has testified falsely against

his fellows, (19) you shall do to him as he schemed to do to his fellow. Thus
you will sweep out evil from your midst; (20) others will hear and be afraid,
and such evil things will not again be done in your midst. (21) Nor must you
show pity: life for life, eye for eye, tooth for tooth, hand for hand, foot for foot.

This section focuses on all the important characteristics of the biblical law of capital
punishment. It includes the need for honesty, the ultimate goal of ridding the community
of corruption, a threatening tone for the community as a whole and the retaliatory concept

of eye for eye.
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As noted, one of the Bible’s categories of capital crime is that of sexual

impropriety. It is shared by the Middle Assyrian laws. Deuteronomy 22:20-27 states:

(20) But if the charge proves true, the girl was found not to have been a virgin
(21) then the girl shall be brought to the entrance of her father’s house, and
the men of her town shall stone her to death; for she did a shameful thing in
Israel, committing fornication while under her father’s authority. Thus you
will sweep away evil from your midst. (22) If a man is found lying with
another man’s wife, both of them — the man and the woman with whom he
lay ~ shall die. Thus you will sweep away evil from Israel. (23) In the case
of a virgin who is engaged to a man — if a man comes upon her in town and
lies with her, (24) you shall take the two of them out to the gate of the town
and stone them to death; the girl because she did not cry out for help in the
town, and the man because he violated another man’s wife. (25) But if the man
comes upon the engaged girl in the open county, and the man lies with her by
force, only the man who lay with her shall die, (26) but you shall do nothing to
the girl. The girl did not incur the death penalty, for this case is like that
of a man attacking another and murdering him. (27) He came upon her in the
open; though the engaged girl cried for help, there was no one to save her.

Adulterous or forced unions are punished with the most exacting penalty not only
because of the disgrace of the father or the woman’s family, but in order to enact God’s
justice which was assumed to be infallible. The guidelines and safeguards were in place
to assure correct sentencing, but once guilt was determined, the punishment was prompt.
The punishment itself is not only for the guilty parties, but also served as a wamning to the
rest of the community.

Not all Near Eastern cultures sentenced their criminals to death based on the same
transgressions. This law is echoed in the Middle Assyrian laws, but with a few
noticeable differences. Tablet A 12 explains:

If, as a segnior’s wife passed along the street, a (nother) segnior has seized

her, saying to her, “let me lie with you,” since she would not consent (and)

kept defending herself, but he has taken her by force (and) lain with her,

whether they found him on the segnior’s wife or witnesses have charged him
that he lay with the woman, they shall put the segnior to death, with no blame

attaching to the woman.
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Tablet A 55 offers a similar idea:

In the case of a segnior’s daughter, a virgin who was living in her father’s
house, whose [father] had not been asked (for her in marriage), whose
hymen had not been opened since she was not married, and no one had a
claim against her father’s house, if a segnior took the virgin by force and
ravished her, either in the midst of the city or in the open country or at night
in the street or in a granary or at a city festival, the father of the virgin shall
take the wife of the virgin’s ravisher and give her to be ravished; he shall
not return her to her husband (but) take her; the father may give his daughter
who was ravished to her ravisher in marriage. If he has no wife, the ravisher
shall marry her (and) not cast her off. If the father does not (s0) wish, he
shall receive the (extra) third for the virgin in silver (and give his daughter
to whom he wishes.)

The Deuteronomic law conflates the Middle Assyrian laws, but both rephrase
some common concepts. Each actively places the blame on the man. While the Middle

Assyrian laws require the death sentence only in the case of the rape of a married woman

td

the law from tablet A 55 still requires action on the part of the man while rendering the
young woman blameless. The biblical account may seem more severe, but all the laws
exact retribution from the criminal. One difference between the approaches is that the

biblical laws in this section deal specifically with unmarried or engaged women, never
discussing the fate of marr'ied women at all. As Tigay explains:

This choice may have been due to experience. Since married girls were
relatively young (many probably by their mid-teens), engaged and unmarried
girls were usually minors and were less likely to have deliberately sought
sexual experience than were married women, who were more sexually mature.
Hence, of those who had been involved in extramarital sex, it was the engaged
; and unmarried girls who were most likely to have been forced, and laws

l dealing with them were the more natural context in which to present the

: guidelines for deciding the issue of consent.?

The treatment of women, specifically in relation to their bodies as sexual vessels owned

by the dominant male figures in their lives, was a foundational concept in these cultures.

23Tigay, Deuteronomy, 207-208.
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Like the biblical and Middle Assyrian Laws, Hammurabi is quick to punish a man

who takes advantage of a virgin. Law 132 reads “If a segnior bound the (betrothed) wife
of a(nother) segnior, who had had no intercourse with a male and was still living in her
father’s house, and he has lain in her bosom and they have caught him, that segnior shall
be put to death, while that woman shall go free.” While this law mixes some of the
characteristics separated in the earlier laws by referring to an engaged virgin, the message
is still clear and the punishment commensurate with their understanding of the crime.
Burning, a second type of execution found in the biblical narrative appears in a
handful of cases with a common thread, though perhaps utilizing a different method than
ultimately identified by the rabbis. Execution by burning was reserved for the most
critical crimes, often specific sexual crimes limited to women. The first incidence of
burning is found within the story of Tarmar, though, it is significant that the actual

execution does not take place. Genesis 38:24-26:

(24) About three months later, Judah was told, “Your daughter-in-law

Tamar has played the harlot; in fact, she is with child by harlotry.” “Bring her
out,” said Judah, “and let her be burned.” (25) As she was being brought out,
she sent this message to her father-in-law, “I am with child by the man to
whom these belong.” And she added, ‘Examine these: whose seal and cord
and staff are these?” (26) Judah recognized them, and said, “She is more in
the right than I, inasmuch as I did not give her to my son Shelah.” And he
was not intimate with her again.

Since Tamar actively engaged in a sexual union with a partner prohibited to her,
she should have been punished by capital law. While Judah’s deceit saves her life,
according to biblicai law, he too should have been put to death. The fact that this is not
the course of the story may attest to the reality of different strata of law in the Bible. The
expectation of punishment by burning demonstrates that it is an accepted punishment at

the time.
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Burning is mandated in Leviticus 20:14 for both the man and women. “If a man

marries a woman and her mother, it is depravity; both he and they shall be put to the fire,

that there be no depravity among you.” These were laws that were applicable to every

aspect of Israelite lifestyle and the implication of acceptable sexual morals is inherent in
this verse. For some, the level of immorality decided the weight of the punishment.
Levine claims that “it was the custom to impose death by burning in the case of serious
sexual offenses.”?* This idea is underscored by Leviticus 21:9. “When the daughter of a

priest defiles herself through harlotry, it is her father whom she defiles; she shall be put to

the fire.” The seriousness of this offense is explicit. Not only does the young woman

behave in a sexually immoral manner, but she is the daughter of God’s representative and

has to remain pure. Her punishment serves not only to teach a lesson to other women,

but also to restore the priest’s place as an honored and respected authority figure.

CAPITAL PUNISHMENT IN THE PROPHETS AND WRITINGS

By the time of the Prophets and Writings, the laws of stoning and burning were
well known and seemingly enacted in the Jewish communities, both in Israel as well as in
the diaspora. There are a handful of examples of stoning and burning, though not every
case requiring execution is detailed in the later biblical books. The first instance is found
in Joshua 7:15. The verse states the following, “Then he who is indicated for
proscription, and all that is his shall be put to the fire, because he broke the Covenant of
the Lord and because he committed an outrage in Israel.” Joshua 7:19-25 goes on to ?

describe Achan’s guilt in this situation:

29 evine, Leviticus, 144,
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(19) Then Joshua said to Achan, “My son, pay honor to the Lord, the God
of Israel, and make confession to Him. Tell me what you have done and do
not hold anything back from me, “ (20) Achan answered Joshua. “It is true
that I have sinned against the Lord, the God of Israel. This is what I did:
(21) I saw among the spoil a fine Shinar mantle, two hundred shekels of
silver, and a wedge of gold weighing fifty shekels, and I coveted them

and took them. They are buried in the ground in my tent, with the silver
under it. * (22) Joshua sent messengers, who hurried to the tent; and there
it was buried in his tent, with the silver underneath. (23) They took them
from the tent and brought hen to Joshua and all the Israelites, and displayed
them before the Lord(24) Then Joshua, and all Israel with him, took Achan
son of Zerah— and the silver, and the mantle, and the wedge of gold--his
sons and daughters, and his ox, his ass, and his flock, and his tent, and all
his belongings, and brought them up to the valley of Achor. (25) And
Joshua said, “What a calamity you have brought upon us! The Lord will
bring calamity upon you this day.” And all Israel pelted him with stones.
They put them to the fire and stoned them.

Joshua and the Israelites knew the punishment that had to be instituted. Itis
perhaps the seriousness of the offense which allows for the most severe punishment to
have been administered. It is a new interpretation of the law of retributive justice that
Achan’s entire family is killed with him. Greenberg explains that this is because the
objects lay under his tent, contaminating everyone in his family. “Each of the inhabitants
of Achan’s tent incurred the serem (in Hebrew) status for which he was put to death,
though, to be sure, the actual guilt of the misappropriation was Achan’s alone.”?® In this
case the people are told what to do and decide to enact it based on their knowledge of
biblical law and God’s anger at the broken covenant. They wanted their community to be
innocent once again.

It seems that the Israelite community did indeed eventually begin to institute their 1

own justice system utilizing the earlier prescribed methods of execution. As I Kings

BGreenberg, 24.




12:18-19 and II Chronicles 17-19 illustrate, stoning was not reserved only for the cases

described in the Torah:

(18) King Rehoboam sent Adoram, who was in charge of the forced labor,

but all Israel pelted him to death with stones. Thereupon King Rehoboam
hurriedly mounted his chariot and fled to Jerusalem. (19) Thus Israel revolted
against the House of David, as is still the case.

This incident details an active offensive tactic on the part of the Israelites. Their action,
though perhaps acceptable by modem moral standards, was a detour from legal behavior
as initially outlined in the biblical law.

I Kings 21:11-13 is an example of the Israelites following the biblically ordained

regulation calling for the execution of a blasphemer, albeit in a case that was unjustified:

(11) His townsmen-the elders and nobles in the town did as Jezebel

had instructed them, just as was written in the letters she had sent them:
(12) They proclaimed a fast and seated Naboth at the front of the assembly
(13) Then the two scoundrels came and sat down opposite him; and the
scoundrels testified against Naboth publicly as follows: “Naboth has reviled
God and king.” Then they took him outside the town and stoned him

to death.

By this point, the laws seem to have been understood and accepted as part of the Israelite
culture. Although Naboth was not in fact guilty, the law is followed quite carefully. Two
witnesses publicly accuse Na:lboth of the same capital crime and they ultimately begin the
stoning.

The law was known not only to the men of the community, but the women as
well, as Jezebel was able to explain exactly what she wanted done. She was also familiar
with the crimes that would be identified as worthy of the death penalty. Her knowledge
and their simple execution of the punishment lend credence to the idea that by this time,
the biblical law was accepted as authoritative by the Israelites.

Ezekiel 23:46-49 does not give an example of an actual execution, but rather

emphasizes the extent to which the laws were incorporated into daily life. While Oholah
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and Oholiab symbolize the transgressions of Samaria and Jerusalem, their punishment

seems appropriate according to earlier laws: :

(46) For thus said the Lord God: Summon an assembly against them, and
make them an object of horror and plunder. (47) Let the assembly pelt them 1
with stones and cut them down with their swords; let them kill their sons and
daughters, and burn down their homes. (48) I will put an end to wantonness

in the land; and all the women shall take wamning not to imitate your wantonness.
(49) They shall punish you for your wantonness, and you shall suffer the

penalty for your sinful idolatry. And you shall know that I am the Lord God.

The women received the established punishment for wantonness and idolatry.
The extreme severity of the proclamation should be attributed to the seriousness of their
offenses, the symbolism which is inherent in the incident, and the general tone of the
Prophets in general. The use of stoning for another crime for which it was prescribed
again gives weight to its acceptance within the community.

The biblical application of the death penalty was focused on divine justice. While j
not every capital crime seemed deserving of the most severe punishment, the Israelites . i
were not anxious to question God’s law in these cases. The laws seemed to correlate
with surrounding culture’s laws, giving them credence and a2 more acceptable foundation
from which to view them. The application of the laws allowed for swift justice. The
legal system set in place by God required the community to act together to rid themselves

of guilt in a common fight for innocence and purity. The laws were ultimately accepted

by the Israelites and instituted as the norm. They served to constantly remind the

community of God’s ultimate power and demand for pure justice. !
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CHAPTER TWO
SECOND TEMPLE PERIOD

The Second Temple period marked a cardinal change in chronicling the life of the
Jews in Palestine and the diaspora. The authors of the books of the Second Temple
period strove to be faithful to the laws and practices of their communities, while realizing
their works simultaneously needed to address current issues. The Apocrypha,
Pseudepigrapha, Dead Sea Scrolls, Philo and Josephus, each furthered Jewish thought
and practice. These writings advanced new ideas and acted as a bridge between the
‘“unalterable” word of God and the interpretive rabbinic Judaism that would follow. The
process itself took place slowly as the communities, already unstable in their diaspora
existence, looked to their leaders for new codes by which the& could maintain their
activities.

The Dead Sea Scrolls stand alone as a compendium of laws, while the other |
writings serve a more descriptive function. The Apocrypha, Psuedepigrapha, Philo and
Josephus are more concerned with detailing current lifestyles, rewriting past events, and
highlighting important concepts for their time. Therefore it is difficult to know much
about their attitudes towards ;:apital punishment. The laws that are available briefly
touch on capital crimes and the justice system in place to mete out punishment, but more
often than not, the material is a minor part of the writings as a whole.

Of all the Second Temple period writings the Apocrypha and Pseudepigrapha deal
with capital pmﬁsﬁment the least. The foremost collections on the subject, The

Apocrypha and Pseudepigrapha of the Old Testament and The Old Testament

Pseudepigrapha by R.H. Charles and James H. Charlesworth respectively, don’t even
list capital punishment or the death penalty in their indexes. Only a thorough scouring of

the literature tumed up even the most tenuous connections. This may indicate the rare

application of the death penalty at the time, but more likely, it was simply not part of the
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message the authors were intent on forwarding. Much of these works are literature as

opposed to law.

APOCRYPHA AND PSEUDEPIGRAPHA

The 13 Apocryphal books are “not included in the canon of the Bible although
they are incorporated in the canon of the Roman Catholic and Greek Orthodox
churches.”?® They are generally dated to the Second Temple period, though some
biblical scholars maintain they are from the beginning of this time and others attribute
them to the end. The books of the Apocrypha were written under the assumption that
prophecy had come to an end.2” More so than other Second Temple period documents,
the Apocrypha specifically lacks allusions to mandated capital punishment. While some
of the stories hint at people’s involvement in execution based on human crime, none
emphasize a detailgd account. Judith’s beheading of Holofernes in Judith 13:8 is one
example, but does not satisfy the stringent laws instituted by the Bible and should
therefore not truly be discussed as a purposeful inclusion to describe capital punishment
practices of the time. Moreover, it is not a legal body’s decision, but a military action
which requires different behavior on the part of the people.

The Pseudepigrapha includes more examples of capital punishment, though, still
only a limited number of detailed cases. “A fundamental difference between the
Apocrypha and the Pseudepigrapaha is that whereas the Apocrypha deal mainly with the
struggle against idolatry, believing prophecy to have come to an end (cf. Judith 11:17),
the Pseudepigraphists believed that prophecy continued and that through its agency they

%6y ehoshua M. Grintz, “Apocrypha and Pseudepigrapha.” Encyclopedia Judaica.CD-
ROM. Ohio: Judaica Multimedia Ltd., 1997.

27 Ibid.
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could make laws (see Jubilees) and know the past and the future.”?® Charlesworth’s

definition is more expansive, claiming:

The present description of the Pseudepigrapha is as follows: Those writings

1) that, with the exception of Ahiqar, are Jewish or Christian; 2) that are

often attributed to ideal figures in Israel’s past; 3) that customarily claim to
contain God’s word or message; 4) that frequently build upon ideas and narratives
present in the Old Testament; 5) and that almost always were composed either
during that period 200 B.C. to A.D. 200 or, though late, apparently preserve,
albeit in an edited form, Jewish traditions that date from that period.

Charlesworth and Grintz both point out a critical feature in the Pseudepigrapha.
The authors understood Jewish law to be fluid. Their interpretations and alterations were
accepted in the normative Jewish community, leading the way for later commentary. The
gravity of this innovation should not be minimized. Though the changes were not as
radical as later Jewish law would be, their existence as a whole served to open Jewish
communities to the influence of their surrounding cultures. While the Pseudepigrapha
interpreted law, it must be noted that the basis for its ideals, ethics and legal system was
certainly rooted firmly in the Hebrew Bible. Charlesworth explains, “the Pseudepigrapha
illustrate the pervaéive influence of the Old Testament books on early Judaism...Judaism
became for all time a religion of the Book, God’s eternal message.”*°

Baruch 4 is one Pseudepigraphal book that includes an allusion to the biblical act
of stoning. It is dated to the first third of the second century and was probably written in
eifher Palestine or Jerusalem.?! Though commonly understood to include later Christian
redaction, the last chapter focuses on Jeremiah who is stoned to death by the community.

Although there is not much narrative describing the motivation behind the act nor the

community’s rationalization for choosing this method of execution, its very inclusion is

2Ibid.

BJames H. Charlesworth, The Old Testament Pseudepigrapha. 2 Vols. (Garden City,
New York: Doubleday & Company, Inc., 1983), xv.

Ibid., xviii.

3'Stephen E. Robinson, “Baruch, Book of 4.” Anchor Bible Dictionary, Vol. L. ed. David
Noel Freedman. (New York: Doubleday,1992), 622.
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telling. As with the examples in the biblical Writings and Prophets, the lack of
justification implies its legitimacy. The writers felt no need to explain its presence
because by the time the narrative was written, the act itself may have been an accepted
method of communal punishment.

The conduct of the community, however, should not be understood as an act that
was biblically authorized. Jeremiah had not transgressed the biblical injunctions
deserving of the death penalty. The community’s visceral response should therefore be
understood as further evidence of the community’s tacit acknowledgment of changes in
biblical law. Either the community was truly accustomed to punishment by stoning, or
the author wanted later readers to think that they were.

Jubilees is another Pseudepigraphal book that includes references to capital
punishment. Written between 135-105 B.C.E, the book attempts to defend Judaism
against ever popular Hellenistic ideas.’? Vanderkam claims the author most likely,
“belonged to the movement that was later called Essene, whatever might have been its
original name.”*® Like other Pseudepigraphal works it focuses on Messianic hope and
redemption, but also includes rules and laws to help bring about that ultimate redemption.
Jubilees continues the trend of adding new ideas to biblical law.

Stone explains, “the author adds to biblical stories halakhic commentaries, which
often begin with the expression, ‘For this reason it is written (or ordained) in the heavenly
tablets that’ In these commentaries the author utilizes some biblical narrative as the

9934

springboard for his exposition on a point of law.”™ The author’s dependence on the

biblical tradition lends more integrity to his own commentary. His commentary may

32R H. Charles and D. Litt, The Apocrypha and Pseudepigrapha of the Old Testament in
English. 2Vols. (Oxford: Clarendon Press, 1963), 1.

33James C. VanderKam, “Jubilees, Book of.” Anchor Bible Dictionary. Vol. I1I. ed.
David Noel Freedman. (New York: Doubleday,1992),1030.

3*Michael E. Stone, ed. Jewish Writings of The Second Temple Period. (Assen: Van
Gorcum, 1984), 97-98.
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seem less like an adaptation of the previous law and more like a reiteration. Stated

simply by Charlesworth, “the author was concerned to demonstrate the authoritative

status of his laws.”**

By b A A ha e m s en s e

There is some question as to whether the author of Jubilees was writing from a
Pharisaic, Saduceean or sectarian point of view. Stone offers an important clarification:

“To what extent these laws reflect early practice that was later relaxed and to what extent

they represent sectarian innovation is a question in need of investigation. It does seem
likely, however, that in some cases the author is protesting current practice in the Second
Temple period.”*® Jubilees seems to promulgate what will be considered absolute law
regardless of its additions, defenses or disagreements with the community of the time.

One overriding principle specific to the death penalty is prominent in Jubilees. ‘

While Jubilees does encourage human punishment, there is an aspect of divine

punishment as well. As Charles explains:

The doctrine of retribution is strongly enforced by our author. It is to be
individual and national in this world and the next. As regards the individual
law of exact retribution is according to our author not merely an enactment
of human justice — the ancient lex talionis, eye for eye, tooth for tooth; it is
observed by God in His government of the world. The penalty follows in
the line of the sin. ...The final judgment was to take place at the close of

the Messianic kingdom (xxiii. 30). This judgment embraces the human

and superhuman worlds (v. 10 seq., 14). At this judgment there will be no
respect of persons, but all will be judged according to their opportunities and
abilities (v.15 seq.).”’

As we will see, human retributive justice was certainly acceptable, but any remaining

discipline would surely be meted out by God and punishment would not be escaped.

In his midrashic retelling of Genesis, the author of Jubilees manages to
interweave later biblical law into this story. Some of the statements made by the author

are consistent with biblical law, others, though, take some liberty with the exact nature of

3'SCharlesworth, 38.
36S'com:, 100.
Charles, Vol. I, 10.
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the earlier code. Jubilees has many references to capita!l punishment. Most of them
follow their biblical precedent closely, generally, the only difference being the placement

of the laws. The laws are obviously paraphrased, but include some of the biblical

transgressions requiring the death penalty.

Jubilees Chapter 2:24-29

(24) And to this (Jacob and his seed) it was granted that they should always
be the blessed and holy ones of the first testimony (25) and law, even as He
had sanctified and blessed the Sabbath day on the seventh day. He created
heaven and earth and everything that He created in six days, and God made ,
the seventh day holy, for all His works; therefore He commanded on its behalf f
that, whoever does any work thereon (26) shall die, and that he who defiles it ‘
shall surely die. Wherefore do thou command the children of Israel to observe i
this day that they may keep it holy and not do thereon any work, and not to

(27) defile it, as it is holier than all other days. And whoever profanes it shall
surely die, and whoever does thereon any work shall surely die eternally, that the
children of Israel may observe this day throughout their generations, and not be
rooted out of the land; for it is a holy day and a blessed (28) day. And every one
who observes it and keeps Sabbath thereon from all his work, will be holy

and (29) blessed throughout all days like unto us.

The Sabbath laws are reiterated at the end of the book in chapter 50:6-13, emphasizing
their importance to the author. These laws are far more strict than their biblical
predecessors, though, as explained earlier by Stone, the author attempts to lend credence

by referencing the “Holy Tablets” as their point of origin. Knowing Jubilees was in part

intended to keep the Jewish community apart from Hellenism explains its strict

interpretation.

Jubilees Chapter 50:6-13

(6) And behold the commandment regarding the Sabbaths -I have written (them)
down for thee- (7) and all the judgments of its laws. Six days shalt thou labour,
but on the seventh day is the Sabbath of the Lord your God. In it ye shall do no
manner of work, ye and your sons, and your men- (8) servants and your maid-
servants, and all your cattle and the sojourner also who is with you. And the man i
that does any work on it shall die: whoever desecrates that day, whoever lies with

% R.H Charles, and D. Litt. The Apocrypha and Pseudepigrapha of the Old Testament in
English. 2 Vols. (Oxford: Clarendon Press, 1963), All subsequent citations of Jubilees

utilize the