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SUMMARY 

Some Aspects of Recent Rabbinic Responsa on the Subject of Adoption 

The acceptance of the concept of child adoption, as ve know it in the 

u. s., is of relatively recent vintage in other parts of the world. Its 

recentness is reflected in the changing Jewish legal view on the subject. 

Adoption, as it is cGmmonly understood, is not recognized as a legal con

cept in traditional Jewish *1-itings. The intent of this paper was to 

study several recent rabbinic studies in order to understand the problems 

of evolving a body of lav ·to deal wi t h a "newly created thing.• Several 

aspects of adoption are studied: names and their implied relationships, 

inheritance, parental obligations, and Qbligatfons of children. 

The paper compares and contrasts the various authors ' presumptions 

and attitudes, their choice of traditional rabbinic writings, and the man

ner in which they apply these citations, many of which are intended for 

areas other than adoption. 

Several conclusions are drawn from this study. The author concludes 

that while many decisions are reached by the individual rabbis , these con

clusions differ from authority to authority. There a.re many areas where 

the answers are left open. It is, thus, considered that there is as yet 

no sufficiently comprehensive or generally accepted body of law which can 

be called "adoption lav. " 

The paper deals with differing evaluations, by the various author

ities, of the intents of the parties involved. It makes certain recem

mendations by which the intentions of the parties will be clearly stated. 

Finally, it deals with the problem of deriving fixed law frem gen

eral ethical statements which have no legal authority. 



CHAPrER I 

SECULAR BACKGROUND 



The area of adoption in Jewish legal. studies is a moat interesting 

one for several reasons. It, ~t present, is one of the relatively few 

areas of Halachah which is undergoing dynamic change, not only vith re

spect to the pa.rtioul.ars but al.so vith respect to its general. principles. 

It is, therefore, an area vhere one oan watch the decision-making process 

in action. Because of this state of nux and because of various secular 

pressures, which vill be disCW!lsed below, there is an acute necessity for 

some sorl of resolution of problems. At least in Israel, rabbinic de

cisions vill have a direct effect on man;r lives and marriages. 

The lack of !'inal. decisions on the pa.rt of rabbinic authorities is 

well understood when one surveys the history and present state of adoption 

la.vs in the secular realm. Although there is a growing uniformity with 

r espect to adoption legislation among the various nations of the world 

and among the several. states of this country, there are still substantial 

differences between the laws of various nations and states. Such diff

erences refiect the great variety in approaches to the subject of adoption. 

The basic concept of adoption upon which most western law is based 

~ be found in the laws of Greece and Rome. Such principles are codified 

in Justinian's InstiStee, book I title III. 1 The adopted child was en

rolled in the family, and the rights and duties of adopted children were 

almost identical vith those of natural offspring. In most cases, adoption 

was performed only when there were no male offspring bttlonging to the 

adopting parents. It is interesting to note that the adopted person did 

not necessarily assume the name of his adopting family. 

Considering the antiquity of adoption precedents in Greece and Rome, 

it is surprising, especial.ly to Americans, that the concepts which we 
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3 
imp~ b;r the term "adoption" have come to be accepted in European coun-

tries only lately, if at all. As of 1956 Holland still bad no adoption 

law.2 The first comprehensive adoption law in Great Rritian was not en

acted until 1950. 3 

Before continuing with other variations in adoption laws, it is 

best to give an example by what is usually meant by adoption. The Rritiah 

a.ct of 1950 serves such a purpose: 

Upon an Adoption order being made, a.l.l rights, duties, obli
gations and liabilities of the pa.rents or guardians of the in
fant, including all rights to the future cu.st~, maintenance 
and education of the infant, including all rights to appoint a 
gu.ardian and •••• to consent or give notice of dissent cto mar
riage, sba.11 be erlinquished, and a.l.l such rights, duties, ob
ligations and liabilities shall vest in and be exercisable by 
and enforceable agailist the adopter as if the infant were a 
child born to the adopter in lawful wedlock; and in respect of 
the matters aforesaid •••• the infant shall stand to the 
adopter exclusively in the4position of a child born to the 
adopter in lawful wedlock. 

As ha.a been mentioned, there is still no real consensus on such a 

concept of adoption. In Germany, Denmark, Spa.in, and :Belgium the adopted 

child still retains some rights against his natura.l. parents, and the 

ad.opted parents have fewer rights and duties. 5 In Denmark, Poland, Czech

oslovakia , and Hunga.r;y adopt :i.on m.a.y be revoked without judicial action 

af'ter the child has reached the age of majority. 6 In certain u. s. states 

a will leaving certain pr"perty expressly to heirs of the body is valid,fi 

thereby serving to continue the distinction between adopted and natural 

children. 

There are ~ other, less important, differences between variGUS 

adoption laws, but the above does indicate the great variety of vielta on 

the subject of ad.option. :Because of such variety and because of the re-

latively recent date of~ of the adoption l aw, various responseuuq 
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deal with the subject in different WSJS depending on the oonoept of 

adoption at a 'partiaul..ar time and in a particular place. 

Another faotor which ~ have some influence on various rabbinic 

vie-vs should also be mentioned. In most modern co\Ultries t he right to 

detexmine personal status has been assumed by the state. Procedu:res for 

the change of personal status, su.ch as , adoption and marriage , if not ex

pressly executed by the state , a.re done under its sanction and according 

te its laws. In the United States, for example, ma.rriage m8iY' be performed 

by a raligi.ous official in compliance with t he laws or a state or i t may 

be performed in a ci Til ceremony. Such ~ situation may leave a rabbinic 

authority with the choice between reconciling his views with concepts em

bodied in secular society; or , losing the adherence of some of the members 

of the Jewish community. While this is not a strictly lega.l matter, some 

consideration of this effect, whether expressly stated or unconsciousl y 

implied, mu.st be taken int0 accoun~. 

I SBAEL 

The situation in Israel at present ie somewhat different from that 

described above. While in most areas of personal status rabbinical courts 

and civil courts have parallel j'llrisdiction in the question of marital 

status, the rabbinic courts have sole jurisdiction with respect to Jews.8 

In this one area, at least, rabbinic conclusions about adoption vill have 

a. real and dirP.ct effect. 

In 1960 the Israel Knesset passed the Child Adopt ion La"' of 1960. 9 In 

procedure and effect the law resembles the adoption laws Qf the u. s. and 

iJreat ".Britatn.
10 The rights a.nd obligations obtaining between parents and 

children are transfe::.-red to the adoptive parents from the natural parents. 

It is, however• permissible for the court to issue a more limited adoption 
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11 order granting the 1.-ra.nsfer of only certain r i ghts. There a.re tvo other 

provisions unique ~o Israeli law. The adoption in no way a.f'f eets the 

child ' s status with respect to the halachic prohibitions on marriage and 

divorce. 12 Upon written agreement between the parties the petition for 

adoption ma;r be heard in a ra.bb.i..-iic court. 13 

The last described provision may have the interesting effect of 

granting a rabbinic court jurisdiction of an area in vhich it has little 

precedent and which it may eventually decide it does not recognize in such 

terms as the state has defined it. 



CHAPI'ER II 

JEWISH BACKGROUND 



ADOPPION IN EARLY JEW!SH SOURCES 

The writers of the articles on adoption covered in this paper all 

state without modification that Adoption is unknown to basic Jewish Law. 

In most cases these statements are made flatly and wi th no reference to 

any- documents . 14 Short of producing a statement in early Jewish sources 

\lthich prohibits adoption, the con"tention that adoption is unknown in 

Jewish Law is difficult to prove. 

:BIBLE 

Biblical scholars have quoted a variety of verses which may indicate 

that the institution of adoption existed among the Israelites in biblical 

times. There are fourteen verses or sections which are moat usually 

cited. 15 Of these only nine are in the Pentateuch. Of these nine only 

two are found in the Mosaic code itselt.16 O! the two in the Mosaic code 

only Leviticus 19:9 has a:n:y halachic possibilities : 

You shall not uncover the nakedness cf your sister, whether 
she be t he da.u8hter of your father or of your mother, whe
ther she be born in the house or outsi de of it. 

The rabbinic commentators , however , either treat the second pa.rt of the 

verse as if it is parallel t o the .first part, or treat it as a modifier 

with respect to legal or illicit relations on the part of the parents. 17 

In no case is t his verse taken to mean an adopted dauaht er. 

A great er argument a.ga.i.~st the institut ion of adopti on in the Mosaic 

Law is the existence of Levi.rate marriage. It is found in Deuteronomy, 

chapter 25, verses 5 through 10 : 

When brothers live toge"ther and one of t hem dies without 
having a son, th~ deceaqed ' s wife shall not belong to a 
stranger b:'om outside the famil,y . Her brother-in- law shall 
possess her and take her a.s a rife, thereby, performing the 

7 



8 

commandment required of brothers-in-law. The first bo:rn male 
of this uniou shall a:a.intai.n the name of the deceased brother 
so that it is not erased from Israel. But, ir such a. man 
does not want to ta.lee his sister-in-law. then his sister--in
law shall go up tc!:i the gate (of the city) to the elders and 
shall say, '11V brother-in-lav ref'u.ses and does not ciesire to 
maintain his brother's name in Israel." Then the elders of 
the city shall summon him and speak with him. If, while 
standing before them, he sa;ys, "I do not wa.nt to take her," 
his sister-in- law shall approach him in the presence of the 
elder s . She shall take off his shoe from his foot and sha.11 
spit in his face, and shall ansver saying, "This is what is 
done to the man who will not build his brother ' s house. " His 
family name shall be known in Israel as he who had his shoe 
taken off. 

It was noted abova18 that one of the prime purposes for adoption was 

the establishment of an heir. It can be seen from the passage in Deuter-

onomy, tha.t lev:i.rate lllAUTiage obviates the need for adoption. There is an 

implication in the passage that levirate marriage was the only 'rla::f of pe.r -

petu.ating the family name. The whole levirate marriage procedure lays 

great stress on the blood relation.ship within the family and its impor-

tance in inheritance of property and name. It is• therefore. under'* 

standable that there is no adoption in aJ.l societies which have procedures 

similar to leVi.rate marriage. 19 

TALMUD AND CODES 

While there are many stories about children who were raised by people 

other tha., their pa.rants , and vh.ile there a.re statements encouraging the 

acceptance of such a rearons.ibility, the idea o.f adoption as an insti-

tution is found nowhere in the Talmud. The term for adoption 

not used at all. The verl!t. o. l< is used but not to indicate adoption. 20 

The Shulchan ~ presents a similar situation. Rabbi Elehana.n 

Scheftelowitz, in stating that there is no Jewish legal basis for 

Adoption, cites certain passages in the code. 21 What he seems to be 
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showing is that, in the areas which a.re important to the concept of 

adoption and in which some mention of adoption would be expected, there 

is none. One possible exception is the Isserles note to Hoshen Mi.shpat 

42 :15 : 

He who has raised an orphan in his house and referred to 
him in a dooument as "m;r son" or the orphan has referred to 
one of those who raised him as "my father" or "my mother;" 
the document is not faulty but valid. Because they raised 
him, he is fit to be inscribed in this wa.y. 

The context and possible meaning Qf this statement will be discussed 

later. It is enough to sa.y that the sta..tement by itself is not sufficient 

basis for maintaining that Jewish law acknowledged adoption in its modern 

sense. 

Even early responsa literature is ambivalent on the subject of 

adoption. As late as the eighteenth century there is no clear cut de-

cision on the matter. Jacob ben Zvi of Emden, in a responsum on the sub-

ject, tries to bring himself around to granting the existence and legal 

force of such an institution but in the last analysis is unable to do so. 22 

Thus, with the exception of a variety of previous responsa on the 

subject, the modern orthodox rabbi is le.rt ltith a tradition which is, at 

best , silent on the subject of adoption. At worst, it can be considered 

negative, "'ot only b;r its silence but also by the existence of such prac-

tices as levi.rate marriage which would indicate the importance of blood 

.relationships. 

Before dealing directly with the material itse1f, it might be inter-

eating to note certain general ou.tlooks of the rabbis. As in seoula.r 

legal matte.rs there s9ems to be a spectrum of approach from the "strict 

C(l)nstruc-tionalists" to the liberals. The basic difference seems t o be 

whether or not a silence on an area constitutes a prohibition to evolTe 



10 

collSciously new concepts or a freedom to deTelop them. 

A good example of the stTict oonstructiona.l.ist is Rabbi Gedal.ia 

Felder, who, on the subject of adoption, ll'rites: 

The Jerish family, .from its ve-ry inception, is built on a 
natural ba.sis , that is to sa:;f, on a blood relationship and 
not on an economic basis which was the custom in other an
cient peoples. Therefore, adoption can never be accepted as 
law since one cannot provide a new moral basis for the J ewish 
.family structure other than that of "honoring one ' s father 
and mother91 which holds premiership of place. Equally im
portant to the moral principles, upon which t he family struc
ture is .founded, is the idea that the son f o:rms a link in the 
cha.in of relationships which comprise \he holy seed (i.e., 
the children of Israel). The son i s not me~~ly a legal per
son with respect to ma.tters of inheritance. 

Thus, Felder, and to a. lesser extent, Rabbi Moshe Pindling24 deal with 

questions of' adoptien as if they are an impingement by the secular goyern-

ment on Jewish Law. At the other end of the spectrum is Rabbi Mordacila.i 

Cohen who writes : 

Is it possible that someone should Sa:'J to you that in the 
Jewish legal system there are clear and obvious bases for de
cision with respect to flying fortresses, or on judgements 
concerning jet planes, or in matters of outer apace? Le~ the 
person who says this cite hia verse from the Book. Rather 
this is the way of t he La.w and its masters in every a.ge. 
They compare a.nd make analogies between various words, judge
ments, and matters. They test and examine, weigh and argue , 
until it happens that 8Upports , bases, ami pegs are found 
among the greater and lesser lights on whioh can be hung a 
new series of judgements for a newly cxeater thing. • • • It 
is the same way Yi.th the subject of adoption (by whatever 
name it is known). We must a.nalog<:JUS).y lllake a basis for de
cisions on this subject--a basis, which is pure in law- a.nd 
position it on secure founda.tions. Only, let it be that 
adoption by its spirit, intent, and subject maMer must not 
upset Jewish Justice or oontra.d.ict its spirit. 

It is clea.r from the two quotations above that the .Ha.bbis approach 

the same tmhject matter and the same sources with much different intent . 

It is not surprioi~ that not only ~-11 thei.l' conclusions differ but also 
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will the thrust of their conclusions be in different dixections. 

Regardless of theix positions all Rabbis a.gree that the child 's nat

ural parents determine whether or not the child is a bastard, and whether 

he is a Cohen, Levi , or Israel. All Rabbis further agree that the child's 

identity in these areas is unchanged by the fa.ct of adoption. They agree 

fur-ther that the child's natural sisters or brothers would be forbidden 

to him (or her) in marriage, and that other marriage restrictions are to 

be determined by birth rather than adoption. This still leaves many other 

areas open for discussion , and it is possible to build a construct of 

adoption resembling the concept as it i s applied in most countries. 

The next chapters are devoted to the question of whether a construct 

of adoption can exist in Jewish Law; if not in name , then in fact . The 

criteria for such a decision can be grouped in the following catagories : 

name. inheritance, duties of the parents to their children ~ duties of the 

children toward their parents. 



CHAPrER III 



The term "name" in P.abrew includes several cata.goriesi f.ixst name, 

.family name, pa.trinomic, title or r elationship, su.oh as, !Ison" or "father." 

All of these a.re important to the Rabbis. The subject of names is the 

sta:rti.ng point with most Rabbis because most Tal.mu.dic and later citations, 

upon which some concept of adoption might be based, deal in names. 

Th~re a:re several such passages: 

A. Sanhedrin 19b. In a discussion of betnot.bBJ.s · tbe following verse 

is quoted: "The King took the two sons of Ilizpah, daU8flter of llah which 

were born to Saul , Aramni and Mephiboshet a.nd the five sons of Michal who 

vere born to Adriel the son o.f Barzillai the Meholathite. " 26 A little 

lat er Rabbi Joshua comments on the verse as follows: ''Was it Micbal who 

bore (the five sons) , was it not really Merab who bore them? Merab bore 

them but Micba.l raised them. Therefore, they are called by her name to 

teach you that anyone who raises an orphan in his house, Scripture con

siders him as if he were his (ovn) child." 

Rabbi Hanina derives the same principle from Ruth 4:17: "~e neigh-

bars procl aimed, 1A son is born to Naeni' and they called his name Obed." 

F.rom the book of Ruth it is clea.r tha.t they a.re talking about Ruth 's son 

begotten by Boaz. 

Rabbi Elaza:r derives a similar idea fi'om Psalms 78 :16: 0 By Your a.m 

You redeemed Your people, the children of Jacob and Joseph." Rabbi El.a..zar 

asks, "Was it Joseph who begot them, was it not really Jacob who begot 

them? Jacob begot t hem, but Joseph supported them." 

B. The above passcge i s usually mentioned together with a commen.t on 

it by Rabbi Samu.el Adels (Mmzarsba) . 27 In brief the Maharsha reminds us 

that Ruth was s till a.li.Te at t he time vhen the neighbors proclaimed that 

a son was born to }fa.QIXl.i . 'i'bu.s, t he principle or t1He who raises an or phan 

13 
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in his house ••• • 0 applies not only to an orphan but also to one whose 

parents a.re still ali?e. 

c. A passage similar to Sanhedrin 19b ean be found in Megilab 13a. 

'l'he idea here i s based on 1 Chronicles 4:18. The verse opens with a list 

of sons born to Ezra's wi..fe who i s ca.lled &ehudizab. '!'he Vel.'Se con

cludes , "And these a.re the sons of Bityah. the daughter of Pharaoh whom 

MerE:d took." From this t he Rabbis conclude t hat Pharaoh ' s daughter con

verted and that all the sons listed are r eally Moses. Support for this i s 

found in Exodus 2 :10 : "And the child grew up and she {Moses• real mother) 

brought it to Pharaoh's dauahter and he became her chil d." Speaking te 

t he multiplicity of names for Moses , Rabbi Jonathan says, "This is t o em

phasize that anyone who raises a mal.e or female orphan in bis house, 

Scripture considers it as if it were his child." 

The same theme i s implied in Sanhedrin 32a and a.gclln in Sanh.edrin 

19b but wit h mu.oh less detail. 

D. In Sanhedrin 21a the idea i s derived that Tama.r was the daughter 

of ~sa• aoh, a captive proselyte. She wae; thus, the sister of Absalom. 

The Tosophetists comment here that the act of intercourse through which 

Tam.ar was 'begotten was illegal. Therefore, she should not be oonsidered 

Davi.d ' s dalJ8hter. But in 2 Samuel 13!18 we read, "She wore a garment t hat 

the King's da\18hters who are virgins wear." The answer which the Toeopho

tists give is, "Because she grew up in the 111idst of David's family, she 

was oalled a king' s dau8bter ... 

There are non-Talmudic sources which a.re also referred to : 

E. Nachmanides cmiunents on Numbers 26 : 46: "The name of Asher ' s 

~ter wa.s Sara.oh." Nacbmanides makes reference ta> an alternati ve 

reading in Ta.rgum Onkelos which reads, "Tbe name of Asher ' s wife ' s dau8h

t er was Sarach. 11 The verse is found in a section dealing vith allotment 
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of portions. Nachmanides posits that Asher ' s wife ' s former husband had 

onl;r one child, Sara.ch. Asher and hiswife had sons of their own. If 

Sarac.h were also their d.an8hter, she would not receive aey- portion. Since 

she does inherit, she is pr esumably not their daughter and inherits under 

the principle of the ~ters of Zelophedad. 28 She is ca.lled Asherts 

d.au8hter, however, because she was raised in his house. 

F. 'fbere is another example which is found only in t he midrash.29 

In describing the parental rela.ticnsbip which exists between God and 

Isra.el, the follQwing parable is given: 

An orphaned girl grew up in the house of her guardian. He 
was a. good and trustworthy- man, and he raised her and kept her 
as was fit . When he sought to marry her off, a scribe came to 
write the marri age contract. 'l'he scribe said t o t he girl, 
'twbat is your name?" She replied, "So and so." He ~en said, 
'"What is ;rour father ' s name?" She became silent. The guard
ian asked her, '"«by are you so quiet?" She replied, ":Because I 
do not know any other father except you .• " In the same way 
that he who raises a child is oa.lled fat her rather than he who 
bore him, so Israel is considered the Orphan • • • and the good 
and trustvortq guardian is the Holy One Blessed by Re • • • 
whom Israel cal.ls "father." 

Several questions arise with respect to ~~e aboTe quoted sources. I t 

is clear that, with the possible exception of the Maharsba1s comment, 30 

all of the sources may easily be considered aga.dah (i . e., non-legal 

material) . Tbe first question i s whether or not such material can be 

CQnsidered a sufficient basis on "fhich to rest a presumption that s ome 

sort of family relationship exists betveen adoptive parents and children. 

~an Meyer Steinberg uses these sources and raises no question concerning 

their validity. 31 'We may, therefore, assume that he sees no difficulty in 

usiD8 a,gadic material as a basis for a hal&ehic (legal) decision. Pind

ling feels that these sources provide a sufficient basis for using a 

child's adopted name in informal and every da\Y situat i ons . Re feels, bow-

e"fer, that in legal matters, such as, contracts, m.a;rriage contracts, bills 
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of diTorcement, &nd being called to the Toran, these sources are not suffi-

cient basis upon which to draw conclusions. As he says, "Is it net true 

that one does not s tudy agadic material for t he purposes 0£ h&lachic 

matters?1132 Felder does not even quote these sources directly with the 

exception of the story in Mid.rash Rabb&, which he uses for "limited 8111>

port. "33 I t ma.y be presumed that he too does not trust '684ic material 

aa such. 

Rabbi Mordachi Cohen, &n the other band, tries to deal wit h the pre>-

blem of making ha.la.chic decisions on the basis of agadah• U t he same 

time he deals with another question, which arises from dealing with the 

Talmudic texts. Sources A and C both co~ta.in the phrase, "Scriptu:r~ con-

siders it a.s if he were his child. • '!lhile it is difficult to deal with 

the implications o.f this statement in an English translation, it is clear, 

even frOlll t he ~ish, that the above i s not a strong and defined state-

ment of relationship. The statement could haTe rea.d, nso.ripture consi ders 

him as his child," or "Scripture considers hi.a t o be his child. " The 

veakness and ambiguity o~ the Talmudic s tatement raises questions with re-

spect to its intention. The force of t he s tatement is !'urther vitiated by 

a similar use of the formu.la in a passage which follovs source A. 34 

"Everyone who teaches '.rorah t o the child of his .friend, Scripture con-

aiders it as if he were his son ." It i s clear here that the formula i3 

used as p\&re simile. 

To bolster his contention that the Talmudic passages ha.ve been used 

as a basis for legal deeis~ona, Cohen cites a note by Moses Ieser les to 

Hoshen Misbpat 42:1 5. 

G. He who has raised an orphan in his botl$e and r~ferred 
to him in a document as "my son" or the or phan has referred 
to one of those who raised him as "-.;r father or "1111' mother•; 
the document is not faulty but valid. Because they raised 
him (the orphan) he is f it t o be i nscribed in t his way. 



Several objections can be made to the use of this passage as support 

for Cohen's contention tba.t halachic decisions were based on aga.dic pas-

sages. Nowhere in this passage does Isserles cite any of t he sources 

listed above. The source list ed in t he passage is in fact another re

sponsa. 35 The context of Isserles ' note is also important . The note is 

made to a passage dealing with the validity of documents wri tten in the 

local language using local idiosyncrasies . It oould be argued that the 

note is merely an example of the validity of local custom. Cohen might 

have been on firmer ground using the statement of Mahaxsha36 as an ex-

ample of halaha based on a.gad.ah. 

Cohen quotes Jacob Emden (Yavetz) to show that the "as if• clause of 

the Talmuiiic aom:'ces \A and C) are to be taken as a basis for declaring a 

child, who is raised by an adult who is no~ bis fat her , t.o be considered 

the latter's true son. He states : 

H. This applies not only to the orphan alone , but also if 
he (the child) has a mother and father and is raised by some
one else for the sake of mitsvah. If the latter ha.s no (nat
ural) children and raises hilll (the child) for the purpose of 
being his son to inherit from him and he (the child) ca.l.H 
him n father'' a.nd he (the adult) calls him

3
7my son". • • • he 

is considered as if he were his real son. 

Wnile this may support Cohen ' s point that halachic authorities do clarify 

the intention of the "as if" clause, the quotation does place severe limi-

tations on the applicability of that "as if." As another rabbi will show 

from another quotation of Yawetz, he is emphatic on the point that such a 

relationRhip can exist only when -the father has no other sons. 

Cohen 1 s final example on the general subject of names comes from 

various places in the Talmud. 38 In these , Abe.ye refers to his foster 

mother as ''mother" and teaches in her name. Cohen then tries to show that 

Abaya was also called "Na.chma.ni" in honor of his father ' s brother Raba bar 
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Nachmani who raised him. Here he is on sha.ky ground since he would be en-

titled to the name from his grandfather either through bis father or 

throU&h his paternal uncle. Kohut39 relates th.at Ab<33e's uncle gave him 

the name "Na.cbmani" in honor of his grand.father but called him "Abaye11 (a 

diminutive of "my- father") so as not to ca.use confusion between the two. 

It seems ironic that , with respect to the general use of the terms 

"father" and ''son" in an adoptive relationship, what Pind.ling, the strict 

constructional.ist , accepts without question. Cohen, the liberal• sets out 

to prove with only mixed success. Not only is there evidence of sloppy 

work but also Cohen arrives at a much more limited conclusion by the use 

of the Emden quotation. 40 The implication here is that the te:rma "father" 

and "son" can only be used in a situation where that father has no natural 

children. Steinberg41 recognizes the problem but says that it is of 

little importance since it is clear frem the records of the London Beth 

Din that few parents who desire to adopt have other children. This re

sponse ignores t~o problems . While adopting pa.rents may have no other 

children at the time of adoption, it ~requently happens that they seem to 

be able to conceive and bear ehilci.ren af~er they have already adopted. A 

more recent problem arises from the trend to zero population growth. 

There are many couples who would like large families but do not feel that 

it is right to have Jlore than two natural children. They desire to in

crease the size of the family by means of adoption. In these two cases 

acceptance of a pa.::'ent-child relationship, only in cases where no other 

children a.re involved, would cause much hardship. It is this problem 

which Find.ling takes up in his discuscion of the use of • father" and "son• 

( "mother" and "daughter") in financial documents . 

Pind.ling betr-.!!.5 his discussion with the f>laimonic responsa 42 on which 

Isserles based his comment about uaing the term "son" in a document.43 
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The responsa, t;jiven in the name of Meir b. Baruch refers to a 

question raised when a certain Heaven referred to his wife's son in a doc-

ument as "our son." The reply states: 

I. It is apparent that this is an acceptable term since 
"He who raises a male or female orphan it is if he (she) were 
his child. " • •• Since the person who raises an orphan can 
call him hio son the latter can call the mast~ of his youth 
"my father," and there is no reason for fear. 

Rabbi Haim Benven1ste , commenting on the Isserles statement, 45 cites 

the Maimonic responsa and draws t he implication that Meir b . Baruch meant 

the language to be val.id only when the adoptive father did not have any 

children of his own. Rabbi Yakov Mesna46 cannot see any :reason for 

Knesset Hagedola.h's view except in the case where an adopted son and a 

natural son might have the same name. ~ Hashulh.an47 follows Mesila's 

view when it states, "Even if the person who raises a cil.ild has other 

children, they al.so call him (the adopted son) "son", and 8l'lY document 

using such a term would be val id as long as the person raising a child 

does not have a son of his own by the same name." 

There are others vho disagree with Mesila and follow the view of 

Knesset Bagedolah. which Findling cites to as the foremost of this group. 

Findling first cites the same Jacob .Emden, whom Cohen used to support his 

contention that a parent-child relationship could exist without the acci

dent of bi.rth.48 As was pointed out there, Enlden placed the restriction 

on the relationship to the effect tha t the pa.rent could have no children 

of his own. In qu,,ting from the same source Findling shows that &nden was 

almost a.nti-adoption. lmlden is speaking about vows which a parent makes 

not t~ profit from his son • 

.r. When a person raises an orphan in his house and calls 
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him his son and the latter calls the former "father"; If one 
makes a vow concerning the other using the terms " father" or 
"son" only, or if one should stipulate a gift to the other 
without the use of proper names, a doubt exists and we go ac
cording to strict interpretation. In vows which obligate one 
person t o another or in matters of money, examination of 
claims axe judged st:rictly. Thus, if the person who raised 
such a. child h&d children of his own, it is apparent that eTen 
in the matter of vows such a child would not be obligated 
since we should Sa::/ that his (the parent's) rea.l son was in
tended. Likewise, where a child so raised has a (real) father , 
even if he who raised him caused the child to consider him as 
his father and felt obligated as such; nevertheless, if the 
child should make a. vow ( vhich might obligate his father) , we 
presume that his real father was intended. Since no true in
tention can be derived from the person who makes a vow or sti
pulates a gi~ (where the parties are not listed by proper 
name), we go ~9ordingto the rules of strict interpretation 
in both cases. 

Emden goes on to say that he, too, feels that with respect to the 

Maimonic Responsa the implication is that, only when a father has no nat-

ural children of his own can he use the term "our son" with respect to his 

adopted child in a financial document. 

Another author ity who agrees with Knesset H.agedol ah is Moses Sofer 

(~Sofer) who states:50 

K. 'When an adopter has no children and his actions stem 
from love, we do not fear tha t it would result in a loss to 
those who would inherit his portion, 'When the time comes for 
him to make a. will, other possible inheritor s are not impor
tant to him and he would prefer that his wife's sen whom he 
loves, inherit his property rather th.an his brother or other 
relatives. Every day incidents preve this point. There are, 
however, other considerations when he has children of his 
ovn. Then it is well to fear that his natural children might 
suffer some loss of their father's portion~ He should not 
ignore his children and leave his property to others. In 
this case he should Lot call his foster child his son and 
such a document is invalid. 

Hatam Sofer goes on to say that the same is not true of an adopted 

daughter among natural sons since she would not be i n line for inherit

ance. 51 Pindling points out that such a problem does exist in Rabbi~ic 
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courts in Israel today since they adj udicate inheritance according to 

state ciVil law. In such a situation a daughter bas equal inheritance 

rights. Findling contents himself with showing that the Rabbinic courts 

are wrong in so doing since such a procedure cannot be considered ancient 

custom and was imposed upon the courts without agreement by the local 

sages. It is also expressly against Torah Lav. 

All concerned agree t hat there is no problem when the adopted father 

has no other children. Most sources would agree that, if the father has 

children of his own but designates his adopted son by name and as his son, 

then such a document would be valid. Knesset Ha.gedolah and ~ ~ 

would argue that such a document might lead to the assumption that the 

adopted son is a real son and the inheritance of his brothers would be 

affected. All authori ties would agree that in a case where the adopted 

soll.':UW.d a natural son have the same name, such a document would be invalid. 

The ob jection of Knesset Ba,sedolah and~~ will be taken up 

in the chapter on inheritance. The real problem seems t o be whether or 

not an adopted son should be considered as a son i f the father wrote "my 

sons" in a document without stipulating who these sons are . Finden decides 

"no" on the question of intention. Be say3 tba.t we must be strict in mat

ters of vows and money and that no i ntention is shown t hat the father 

mea.!'t to include his adopted son wi th his other sons. 

The determination of presumed intention is a clifficult one. Som~ 

answer, however, can be made to Eroden. In the last two hundred years the 

concept of adoption has changed in most countries. The intended rel ation

ship between parents and their adopted children can best be shown by t he 

l avs under which they agree to adopt a child. As can be seen £rom Chapter 

I, it is the i ntention cf the adopticn laws in the U. S., G.reat :Britaan, 

and Israel to establish the same relationship bet~een parents and adopted 
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children as exists between parents and their naturally begotten children. 

In that parents in these countries agree to adopt children under such laws, 

they a....-e expressing their intention to establish the same relationship 

with their adopted children as would obt ain with their natural children. 

To borrov a phrase .from ~ Sofer, "Every day incidents pr ove this 

point." 

In addition, within the last 10 yea.rs there has been no outcry against 

the spirit of such laws in any of the three countries with the exception 

of certain Rabbis in Israel . I would, thus , contend that it can be 

assumed that aJ1Y pa.rent who wrote "my children" in a document today had 

every intention of including bis or her adopted children within the 

mes.n.ing of such a phrase . Times have changed and outlooks have changed 

with them. When we come do a discussion of intention, we must take into 

consideration such changes. 

SPECIAL CASES 

Ther e are three special cases whe::-e the use of names must be studied 

with great exactitude: 1) 'fhe name used in being called 'to the Torah, 2) 

the name used in a marriage document, and 3) the name used in a bill of 

divorce. The requirements i n "the bill of divorce are the strictb, • . 

Since the name used in a div?rce m~ be taken from the marriage contract 

or from the name used in being called to the Torah, almost equally strict 

procedures must be u~ed with respect to the latter two coses. 52 

The stringent requirements for exactitude in bills of divorce can be 

seen in Shulhan ~·5; The most applicable example is , "If Joseph the 

son of Simon made a change and wrote ' Joseph the Son of Samuel' , the bill 

of divorce is invalid anci if a marriage took pla.ce under this name, it 

was invalid. •54 Rabbi Sbraga Feibish (~Shmuel) comments on this, 

tt(This is true) even if the father's father's name was Samuel for this is 
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one case where we do not say the sons of the sons are considered as the 

sons~u55 The Shulha.n ~considers a bill of divorce valid if the f ia-

thers ' names are not mentioned; thus , in a situation in which the tru.e 

f athers a.re unknown only the names of the parties would be written. 56 

For a d.ivorce of a convert one would write" the son (daughter) of ----
Abraham our father.u5? It can, thus , be seen that , in a bill of divorce 

for an adopted child, in any circumstance one would not write the name of 

the adoptive f ather !. priori . 

The question arises as to the judgement ~~ post ~ if the bill had 

been written using the name of the adoptive father. Since a bill of di-

vorce is a financial document , we will be referring to several of the 

sources mentioned in the first part of this chapt er. 

In Responsa Amirah Neimah.58 the author considers a situation where 

the adopted father of the wife is listed as her father in a bill of di-

vorce , and it is impossible to get in contact with the husband so tba.t be 

may write a new document . In this ca.se there is a danger tha.t the woman 

would be placed in a state of a.n abandoned wife (Aguna.h) . In this situ

ation the author validates the document based on the Ma.imonic Res~onsa 

previously quoted: ~~ 

The citation of the Maimonic Responsa again raises the same ~uestion3 

dis~~ssed ea:rl ier as t o the validity of calling a child, raised by an 

adoptive father~ "a son." The same sources are then quoted in answer t o 

these questions. 60 

In ~Meir , a work dealing with the '!friting of names in bills of 

divorce , t he author deals with the case of a document where the father of 

the wife was called Leib. When the document reached the wife , she pointed 

out that her father's name lraS Leibish an<i that Leib was her stepfather. 



24 
The author writes: 

" ••• furthermore, it appears to me that in such a case, 
everyone would agree that it is valid, and the document only 
becomes invalid if an entirel,y different name is substituted. 
However, if the name of the stepfather is substituted foe the 
father, then all authorities agree that the document is valid." 

He bases his ansver on 1sserles61 and on the commentary on Jfumbers 

26:46. 62 He further adduces support for calling males by the names of 

their adopted father from Temurah 16a, which comments on the name "othniel 

the son of Kenaz , the brother of Caleb."6} Baba reaches the conclusion 

that Caleb was the stepson of Kenaz, but that the Bible ca.n refer to the 

stepson as "son" and the stepfather as"father.fl64 This answers the state

ment of the Tosafotists65 that they have never found a place in the Torah 

where a man ' s wife's son is called his son. 66 

In ~ Teshuvah67 further support is given for a name other than 

that of the real father. In essence the basis is that names of fathers 

may be written on the testimony of the children,
68 

and that the names did 

not have to be written in the first place . 

There are those who disagree vith ~ Teshuvah. 69 1n the same 

chapter70 ~ Teshuvah brings other citations to the effect that, if 

the adopted child has been i.n the possession of the adopter, the latter ' s 

na.!:!_o can be used as father for the purposes of being called to the Torah 

and in financial ducuments . 

A mor e recant responsa also give a support to ~he use of the name of 

the adopted father in a bill of divorce. Dayan A. L. Grossnass71 

siders the precedents and concludes: 

It is permitted to describe the adopted child as the son of 
the adoptive father without fear of any consequences that may 
affect the vaJ..idity of a .fi!d.· Since everyone knows that the 

con-
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child is described as the eon of bis adoptive father only , 
this will not give rise to any false impression nor will it 
be untrue because an adoptive father is entitled to be de
scribed as the father. 

The London .Bet Din has a procedure for marriage documents Yhicb ca:o 

a.lso be used i n bills of divorce. In the marriage document t he child is 

listed as the son (daughter) of _ \ltho raised him (her) . The 

Hebrew is Hamegad1o (Hamegadla.h) . By this convention it is clear to any 

who r ead the document that the father so listed is adopt ive. Since there 

is no necessity t o list the name of the father in a bi ll of divorce , the 

use of the term Ba.mega.dlo would clearl y indicate the status of the parent 

listed and there could be no poss i bility of error. The addition of s~ch 

a term might be supported fi'om Shulhan Aru.ch, ~ Haezer 129 : 7: "If he 

writes _ t he sage or _ t he chief Rabbi, even though be i s not 

usually called j;his and is not fit for such a title, the bill of divorce 

is valid since be mentioned bis name explici t ly." In addition, in the 

f iret paragraph of the above chapt er it is written tha.t the name should be 

the mne most regularly used. The implication of this statement is that the 

party in the document should be described by his best known name. Since 

the party is most likely to be known by his adopted patrinomic, 72 it 

might be considered better to use suob a patrinomic in pla.ce of a name by 

which he is not genera2.ly known. 

The purpose of chapter 129 of Sbulha.n ~ ~ Haezer is to make 

the identity of the :i.-arties so explicit th.a.t no possible confusion can 

result . Today when most adopted children have no idea of who their nat-

ural pa.rents were, great confusion would result if the name of the nat-

ural f ather were used . 

Certain proble!!la do exist with respect to marriage and divorce of an 
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adopted child. All authorities are agreed that a person cannot marry a 

natura.l brother or sister. 73 Some procedure would have to be devised to 

prevent this. Gelber74 proposes some sort of congregational registry 

which would record the names of the natural parents and other particulars 

of the adoption. Such registries exist in Gt-eat Britain75 a.nd in Israe1 .
76 

The problems of such a registry in the u. S. vary from state to state. In 

many cases courts and adoption agencies m.igbt be reluctant to give out 

such information. Most states even change -the birth certificate of an 

adopted child to insure that no mention is made of the child ' s natural 

pa.rents. Where the children are born of gentile parents , this is not a 

problem. Some problem exists where the mother is Jewish . In many cases 

such adoption is made through a Jewish socia.l agency which will usually 

provide the necessary information to a ·Rabbinic court. 

Another problem is the lack of communication between various Jewish 

communities . The same procedures, which are used to insure that a di-

vorced wife does not remarry her husband if she had been married again, 

can be used to insure that an adopted child does not marry a sibling or, 

in the case of a girl , that she does not marry a husband who is not per-

mitted to her. 

The major objection to the use of the adopted patrinom.ic in the mar-

riag~ contract and i n being called to the Torah was that the name used in 

these instances would be the basis for writing the bill of divorce . As 

we have seen, sufficien~ ~uthorities would validate a bill of divorce 

which used the adoptive patrinomic, at least ~ post ~· Therefore, 

this should not be a problem. As Findling points out , a decent rabbi 

will undertake hie O'tt'?l examination of the proper names in the matter of 

divorce . 77 

A special problem arises ~ith the name used to be called to the Torah. 
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If the adopted f ather is a ~ or a ~ and the adopted son is not . 

there is the possibility that the son "'111 mistakenly assume the prere

quisites of his adopted father. As Findling points out78 i n Israel where 

~e Priestly Benedicti on is done every Sabbath1 such a mistake will not be 

made if the adopted son does not participate in the benediction or its pre

parations . In the Diaspora, where the priestly benediction is only made 

on holidays , there may still be cause for con.fusion. Except when the 

child becomes ~ Mitzvah or at other times when he is called as Ma.ftir, 

the fact t hat be does not read either the first or second portion of the 

weekly reading would also give clear indication of his status as Israel. 

Other support for using the adopted pat r inomic comes from Babbi David 

b. Zimra who is quoted79 to the effect that if the adoption is more than 

30 days old, the name can be used in being called to the Torah. 

In essence we can s~ that there are sufficient authorities on which 

t o ba.ae a decision that in almost all aspects of life a child can be known 

by the aame of his adopted father . He or she can be referred to as his 

" son" or •1daughter11
, and t he adopted parents can bo known as "father" and 

11 mother." This is the most important part of constructing a concept of 

adoption in Jewish law since it covers the majority of instances in daily 

life. 



CHAPI'ER IV 

INHERITANCE 



The question of an adopted child's heritability under ha.lacha is al-

most an academic one since in most countries questions of inheritance are 

adjucated in secular courts under ciVil law. In Israel the formal situ-

ation is somewhat different but the result is the same. While inheri-

tance may be adjucated in a religious court with the consent of all par-

ties , various cba.pters of the Inheritance Law of 1965 insure that r abbinic 

courts will in essence follow the civil courts in judging an adopted child 

to be equal of a naturally begotten child for the sake of inheritance. 80 

The aspect of inheritance under halacha is important in so far a s its 

refusal to accept the heritability of an adopted childt which would ser-

iously limit the rendering of a construct of adoption acceptable to raost 

modern families . Despite all that has been said in chapter ~ about names 

and relationships , the inability of an adopted child to inherit from his 

adoptive parents would render his status closer to that of a foster child 

than that of a natural child. 

Jewish law seems to operate under the assumption that a man dies in-

testate . Wills as such are not much discussed either in the Talmud or in 

h . d 81 t e various co es . It is further stated that a father cannot disinherit 

anyone in the automatic line of inheritance nor oan he make a stranger his 

heir. 82 The automatic line of inheritance is first stated i n Numbers 27: 

8-11 , modified in~~ 115a and sta.ted at length in Shulhan Aruch, 

Boaben Ki.ahpat 276: 1. 

The fact that most authorities would consider an adopted child to be 

a. "stranger" in terms of the automatic line of inheritance is clear in the 

statement in Shaare Uzie183 that an adopted son does not inherit as one 

of the (automatic) inheritors. Pindling84 flatly states that an adopted 

ct..ild has no rights of inheritance . He continues. 11!.ny declaration by the 

adopter to grant heritability to an adopted child, even by will , is veid. • 85 
29 
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He is here supported by Ma.imonides86 vho states that a man cannot make an 

heir of someone who is not fit to inherit; for he cannot seTer the inherit-

ance from the inheritor. Anyone who should declare such intention, his de-

claration is void. 

One modern traditional rabbi does feel that an adopted child should 

inherit au+.oma.tically. Writing in Pardes87 Babb! Joseph Teumin states 

that a will ma.king an adopted son a heir would be valid, and, that even if 

the adoptive pa.rent did not make such a will, coinmon sense should surely 

tell us t hat i t was the adopter ' s last desire to make hie adQpted child 

his heir . As Cohen points out , 88 Teumim's view is based on an incarrect 

interpretation of Nachman.ides ' commentary in Numbers 26 :46. 89 

This is not to say that the rabbis did not feel that an adopted son 

should get anything. They, in fact , recognized that the relationship of 

an adopted father to his child would be such that be would want to leave 

him his estate or some part of it. Hatam Sofer made this clear in a 

statement previously quotad. 90 Similarly Jacob Emden91 stated that a 

childl ess adult adopts a child with the intention of making the child his 

heir. 92 

It should also be neted that the rabbis did recognize the right of a 

person to dispose of his own estate in any manneT which he saw fit . 93 This 

does not mean that the r.abbis always appr oved of such dispositions , but 

they did consider them valid.94 

The most obvious means of cixcumventing inheritance requirements is 

to grant property as a free will gi~. The requirements of fUlfilling 

such gifts would take precedence over the inheritance rights . It is, , 

therefore, possible to empty the estate of all inheritable property by

means of gifts . At the same time no heir has formally been disinheri ted. 95 

It is not within the limits of this work to explicate the laws c9n-
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oerni.ng gifts in any detail. The subject is mu.oh too complicated. SoJ11e 

description of the lav 0£ gifts. and the limitations of such l aws, is 

necessary in order to dec ide their effectiveness in clarifying the general 

status of an adopted child under t he Halacha. 

There are two types of gifts : a gift made vhen a person is healthy 

(matanat ba~i), and a deathbed bequest (Matanat 2'~ mera) . For the 

normal gift (matanat bari) one needs a formal statement of gift and seme 

ceremony of acquisition. 96 This is not necessary f oT a deathbed gift . 

The r abbis consider it sufficient that the deceased made an oral s t ate

ment to witnesses at a time when he knew that death vas imminent . 97 Be-

cause of this a.Dd because a deathbed does not take effect until a.f'ter 

death, such a gift was revokable. Io a. normal gift the donee must take 

p6ssession during the life of the donor. 98 

The major prGblem Yi.th gifts is that a donor cannot make a gift based 

on his expectations. Io Shulhan Aruch, Hoshen Mishpat, 209 :4, i t clearly 

states : "No one can cause another to acquire pr oper ty vhioh does not 

exist; regardless of whether such acquisition is done by sale , gift , or 

deathbed bequest ." In chapter 60, paragraph 6 of the same source, the 

phrase "does not exist," is construed to mean not in the donor ' s possessi en. 

Thus , if the donor was himself expecting an inheritance , he could nat in-

elude such an inheritance as part of a gift until the inheritance became 

actual. In the same va;y, monies collectable by the donor ' s estate can not 

be deeded as a girt i~ they have not been collected before the donor ' s 

death. 

One wa.y out of this problem is suggested by Pindling. 99 Shulha.n 

A.ruch, Hoshen Mishpat 60:6 gives one exception ta the rule that one can-

not acquire rights t" something which does not exist. l'bis is in the case 

of a ilioan. On this basis Findling recommends that an adoptive father 
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write out a certificate of debt for a sum equal to the anticipated Talue 

of his estate at a time one hour before bis death. Since such a debt 

would take precedence over inherita.noe rights , it would effectively cause 

his adopted son to inherit. If the father ha.d other natural children, he 

could write a certificate of debt for a sum equal only to some part of his 

estate. 

There is one major difficulty with using loans. The presumption vi th 

a deed of debt is that a specific sum of money or a specific item has been 

lent. Even if the loan involves an object other than money , such an object 

can always be evaluated in financial terms . In the chapters of Shulh.a:c 

Aruch , dealing with loans, 100 all examples of documents are given in terms 

of specific value. Since loans come under the general rules of acquisition 

a.nd possession (Kigya.n) , some support for the view that a loan must be for 

a specific value can be derived from several sections in Mishnah 12!?!: 

Batra, chapter 5. The most specific eX&lllple comes from mishnab 9. "More-

over Hillel used to say: 1 A woman ma,y not lend a loaf of bread to her 

neighbor unless she determines its value in money, lest wheat should rise 

in price, and they be found partakers in usury. '" 

Piodling seems to ta.ks the above view "'ith respect to loans: 

• • • Let him declare that he (the adopter) owes the adopted 
child a specified sum of money sufficiently large for the pur
pose (of emptying his estate) or merely a sum of money which 
should approximately equal the value of hi,

0
froperty which he 

expects to have one hcur before his death. 

From the careful. wording of this quote i t is apparent that Findling alone 

does not believe that a document of debt can be written for an estate or 

for o portion of it ~hich does not have a specified value at the time of 

the writing. 

To use Pindli.ng ' s device for avoiding proble111S of inheritance in 
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Jewish law means that the adopter must keep close track of his est ate and 

frequently rewrite the loan certificate. While it is a good thing in bot h 

secular and Jewish law to review one's will , one can write a. will in se-

cula.r law which will have some sort of general phrase covering that part 

of the estate not disposed of in bequests of specified sums. 

As far as deriving a concept of a special relationship between 

adopted pa.rents and children in Jevish law, the use of gif'ts or l oans pr o

vide little help. While they do provide more or less unsat isfactory means 

of transferring property to adopted children, the status of these children 

is no different from that of any person who is not a member of the family 

to whom the testator may wish to make a bequest . 

One possible wa.y of overcoming the problems of gifts and l oans is a. 

technique in which the r abbis acted according to their evaluation of the 

testator's intention and state of mind (umda.na.). Severa.I sources in rab

binic literature use the idea of intention or evaluation of state of mind 

as a basis for distribution of the estate . 

A. Rabbi Solomon B. Adret, in commenting on Gittin 75a, states that 

evaluation of intent or clearly known state of mind is preferrable to an 

oral statement. 

~- Rabenu Nissiro, in commenting on Kidushin 62, states that one must 

al'W~VS evaluate the giver ' s state of mind and a.ct according to such an 

evaluation. 

c. Shulhan ~, Hoshen Mishpat 61 : 16 echoes Rabenu Nissim vhen it 

states: ''There is someone who states with respect to the conditions by 

which one gives a gift to his friend, that ve do not go according to the 

la.oguage written t her ein but according to the intention. " 

]). Rabbi Moses Isserles in his Responsa, section 34, number 1, echoes 

th<:? above opinions . He wrote, ''Where there is no revealed state of mind, 
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we follow his intell:tmon, a.nd the sages of blessed memory baaed this on an 

evaluation." 

E. Samuel of Modena writes in Hosben Misbpat , responsa 341 that one 

establishes the intention a.ccording to one's evaluation of the testator ' s 

state of mind.. One acts on such a basis even if i t means going against 

Scripture. 

F. Great latitude is given to the executors of a deceased's est ate. 

According to Shulhan Arobh, Roshen Mishpa.t , 25}:1, if the words of t he 

testator could be construed either as an inheritance or as a gift , one 

construes them to mean a gift . 

G. One precP.dent is quoted in Sbulban Arneb, ~ ~ 258: 13 and 

in Ketsot Hahoshen, Shulhan .Aruch, Hosben Mi.shpat 290 , note 2 , If a man 

promised charity to a poor man , the inheritors cannot take it from him. 

The precedent is doubtful since it involves something already in the poor 

man•s possession, and it is based on charity . 

H. Some idea of the latitude of the executors, can be gotten from 

~ Teshuvah, note 3 to Shulhan ~' Hosben Mishpat 247. The case, 

here, is of a person nea.r death who commands that his books be given to 

his son. It turns out that hie;: s ons a.re dullards but that his stepson 

is a scholar. 
102 The books are given to his foster son. 

The above sources raise more questions than they answer, F'Gr example 

if a man said, 11 I wish that my sons divide my estate equally, except for 

the oldest who should ggt a double portion. •t If the man had an adopted 

son, would the executers be .right in grantil18 the adopted son a gift equal 

to the inheritance for a younger son? Source H might give some support to 

such an action. CohenlO} feels that the above sources are sufficient to 

establish that an adopt~a son inherits. Pindl . 104 ing feels that these 

sources would tend to support the view that an adopted child should aut6-
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matically receive his share of the estate although not as an inheritanoe. 

He does not feel certain enough of these sources to make a firm judgement 

upon them. This author takes something of a middle ground in feeling that 

the ~ources would probably be sufficient fotmd&tion to grant an adopted 

child a portion of the estate , although not as an inheritance. 

It might be better to have some sort of positive proof of intention. 

One suggestion is that an adopting father could state in the bi ll of 

adoption that i t is his intention to grant his adopted son a. fa.ix share 

of the estate. Such wording vould avoid the pitfalls of a gift (matanat 

ba.ri), while still giving some basis for his executors and the court to 

evaluate his intentions . 

It should be noted that rabbinic courts i n Israel require t hat the 

aO.opting father at the time of his adoption, make a deed of gift for his 

adopted child. 105 While this does provide some protection for the child, 

it still carries the limitations described earlier in this chapter. 

The sources dealing with intent ~o shov that the Bala.cha does recog>

nize some special relationship between adopted parents and children. They 

may also ha.ve some bearing on the question of intention with respect to 

calling an adopted son " son" vhen the adopter has other children. Source 

H does indicate that some rabbis do accept that such e. fa.ther would intend 

to have an adopted child knovn as his son. others106 do not feel that 

this '!lould not be the case. These sources did feel that an adopting fa.

tber could grant heritability to his adopted son if he bad no sons or his 

own. If we are to take their words literally, then it is their intention 

to wansgresg both the Biblical and Talmudic l aws of inheri tance which pr()

vide an automs.tic line of inheritors. It may well be asked vhy they break 

this line of inheri tance at one place and not another. If a man bad ho 

sons but had da\l8flters , couJ.d one say "Chat he would not mind if they were 



disinherited? Is ther e any guarantee that a person once having adopted a 

s on would, over the years, decide that he truly loves him more than his 

own fatter (i.e. , the next heir in the formal list)? If one can say "yes" 

to these questions , then would it not be possible that a father, who has 

children of his own and adopts a son, eould love this scm as much if nett 

more than his natural children? The poss.ibili ties of intent within a .lam-

ily are endless. says that "every day event s prove this 

(that a childless father will love his adopted son enough to make him his 

inherit0r) to b~ time." "Every clay events" seem to be a curious basis for 

breaking a Biblical commandment. If one accepts this basis, then each 

man's view of 11every day events" renders him fit to judge as he pleases. 

This author 's Vie'W of "every day events" is that pa.rents love their adopted 

children as uch as their natural ones. 

One other point should be mentioned nth respect to inheritance . The 

adopted child bas been described as a "stranger" with respect to automatic 

inheritance rights from his adopted pa.rents. The implication is that he 

still retains automatic inheritance rigbte from his natural parents. Rabbi 

Abraham Rod.ner108 states this to be the case. In this area the halacltic 

concept of adoption does not match such concepts current in civil lav. 



CHAPl'ER V 

PARENTAL RESPONSIBILITIES 



DUTIES OF NATUBAL PARENTS 

Jewish tradition is quite clear on the obligations of pa.rents to 

their children. Shulhan Aruch, Hoshen Mishpa.t 71:1 states that a father 

is required to feed his children. The original requirement was that he 

feed his children up to the age of six. A rabbinic ordinance requires 

him to feed thera until they reach their majority. In commenting upon t his 

Babbi Samuel Feibish109 states that the requirement to feed one's children 

after the age of six is applicable only if the children have no propert)' 

C!Jf their ow. If they have property of their own, the father , acting as 

the children ' s guardian and administrator, ma:y deduct the expenses for 

feeding them from their own property. 

In a succeeding chapter110 parental obligations are considerably 

broadened. There it states that a father is a.lso obligated to clothe his 

children, to provide them with whatever tools or implements they need, and 

111 to provide them "'ith a place to dwell. The next paragraph states that 

the obligation to feed someone implies and includes the obligation to 

clothe, to provide necessary implements , and to provide a place of dwelling. 

11 2 In the Talmud we find other obligations. A father must fulfill 

the f~llowi.ng obligations with respect to his son as the occasion arises: 

He must have him circumcised. If the son is the first born of his mother 

he must redeem him from a Cohen. When the son is ready, the £ather 111Ust 

teach him his religious obligations , or have the.m taught to him by sameone 

else. Likewise a father must provide adequate training for a trade or 

profession. Finel.ly, a father tiUst marry his son off. 

SOURCES FOR THE IMPOSITION OF PARENTAL OBLIGATIONS ON ADOPl'ED PARENTS 

Rabb . :e M "'--a-~, 113 l •• ~· ~ states that the financial obligations of 

adoptive parents to their children cannot be judged under azcy- law of the 

}8 
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Torah pertajnjng to ;,arents and children, nor can they be judged on .Tewisb 

law which is based on such Torah l aw. 

Of the commentator s , with which this paper deals, Pindling114 deals 

vith the subject most coherently. He states that ordina.nces ~f the s~s 

with respect to parental responsibility are not applicable. One must treat 

the question of a.iopted parental responsibility on the basis of general 

obligations which a person freely accepts. He uses as his source Rabbi 

Samuel Feibish11 5. The precedents in this area a.re somewhat limited in 

their applicabilHy. 

The closest precedent is found in Mishna Ketuvot 13:1. "If a man~ 

ries a. woman and ~tipulates with her that he will feed her daughter for 

five yea.rs, he is obli_gated to do do so.• This statement is repeated in 

Shulba.n ~.116 This obligation is closely circumscribed. Re is al.so 

not required to provide health care for her. 117 He is also not required 

to clothe her. 118 This last statement is in direct contradiction with a 

statement previously qu.oted, 119 where it is stated that the obligation to 

feed implies tbe obligation to clothe. Perhaps it can be argued that the 

obligation one makes to his wife is not, in reality, a freely accepted 

obligation, since the husband makes it because he wants this particular 

woman for his wife and cannot get her without such an obligation. In su.ch 

case the obligation weuld ~e limited by strict interpretation. 

riaimonides also cites the case of a husband who contracts to support 

his wife's daughter. Be pe.L"lllits this with several stipul.ations. 120 His 

major stipulation j s that such an obligation is valid only under the rule 

of "dedication before the Lord." 121 In secular acquisition and obligat ion 

Ma.imoll.ides has a completely different view: 

If a man (the buyer) obligates himself to something which 
does not have a clear limitation--e.g., if he eaid (to the 
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buyer) " I hereby ~ obliga.t ed to feed you or to clot he you 
for five yeara ."--even though he acquired it (the object of 
~f the transaction) from him (the seller) directly, he (the 
buyer) is not so obl i gated and the object (of the trans
action) is con~~~ered as a gift •• • • This is the way the 
rabbis taught. 

Presumably Maimonides applies the l a ck of fixed limit to t he fac t t hat t he 

buyer merely stated that he would feed or clothe the seller vi t bout 

stating the exact cost of the food or clothing. 

Ra.bbi B. M. Ezr achi has written an extensive trea tise on this 

t . 123 ques l.on. In it he cites exactly who agrees and who does not agree 

with Maimonides• conclusions. It is suffic ient to say that most of t he 

later rabbis do not agree with the position stated above . 124 Even Rabbi 

Abraham b, David, a cont emporary of Maimonides , states that he does not 

know where Maimonides found this view. 125 

The most encompassing statement about pa.rental responsibilities comes 

from a recent source, Rabbi Benzion Uziel , in what is probably the classic 

work on the subject of adopt ion. 126 
iie describes the financial obligations 

as follows : 

When any person adopts a child, it is as though he expressly 
declared that is taking full responsibility for the adopted 
child in the same way that an,.y parent does with respect t o 
food, sustenance, health , religious and secular education, and 
the teaching of a trade or profession. He is responsible for 
these things to the same extent as is any pa.rent in the same 
financial and social. circumstances •••• The adopted parents 
are responsible, within the limits of their status in society. 
for ensuring that their adoptive children get married. 

Tbe above passage is not quoted by Find.ling. It is easy to see why. 

According to Cohen, 127 Rabbi Uziel does not give any- ba.sis for this pr o-

nouncement. Cohen posit s that Uziel ma.v have based h~s decision on t hd 

following interpre~ation of this verse from Psalms : "Happy are they who 

keep justice and do righteousness alwa~s . 111 28 "The rabbis at Yavneh i n-
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terpreted this to apply to he who feeds his children when they are yettng 

• • • • Rabbi Samuel b. Nachmani applies the verse to he vbo raises a male 

or female orphan in his house and marries them off."129 Cohen feels that 

the parallel between the interpretation of the Yavneh rabbis and Rabbi 

Samuel b. Nachman.i is such that it might give some basis to e:rtrapelate 

the sweeping conclusion of Rabbi Uziel . The commentary on the Terse , how-

ever, is not only pu.re agadah, but, even if handled as halacha, there 

would be great difficulties in broadening it enough to fit Rabbi Uziel's 

statement. Isserles' comments on Hoshen Mishpat 60i} show that at least 

one well- known rabbi did not feel that the use of the words "to feed" 

implied much more thao food when applied to someone who is not a relative. 

The opinion of this writer is that Rabbi Uziel is simply defining the 

word "adoption" to include the above responsibilities . This then becomes 

the clearest case where the Halacha has adopted a secular concept . Since 

the term "adoption," for all practical purposes, does not exist in most 

rabbinic literature, Rabbi Uziel m~st be deriving his concept from the 

secular term. Certainly no other rabbinic source has given the term such 

an endo'Wlilent . Such a process is not unusual . We haTe many loan words in 

Jewish law. The essence of such words is probably borrowed along with the 

word. One example would be the word Anotropus or guardian, a concept well

knovn in both Greek and Roman law. 130 

LENGTH OP OBLIGATION 

By stating that adoptive parents under take to support their children 

in the same manner as do n.a.tural pa.rents , Ra.bbi Uziel implies that the fi-

nancia.l obligations would end at the tlme of the adopted child's majority. 

This can be seen fro~ t he sources quoted in the first two paragraphs of 

this paper. From the example of Hoshen Misbpat 60:}, we see that & man 
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who obligates himself to support his neighbor for an unspecified amount of 

time undertakes such an obligation for as long as the object of hie support 

exists. Isserles ' comments on Hoshen Mishpat 60 : 3 indicate that he feels 

the obligation oontinues only as long as necessary. Rabbi J. Falk131 ana 

Shine ~ erplain the ~pparent contradiction in the same va;y, If the 

obligation was stated in general terms, then there is no end to it, save 

the death of the object of such obligation. 

:By his statement "In the same way as any other parent ," Rabbi Uziel 

clearly implies a terminus ad guem to the support , i. e ., when the adopted 

child reaches his majority. This would be the case with a natural parent 

and child, as can be seen from Boshen Mishpat 71:1. 

RESI])ENCE OF AN ADOPl'ED CHILD 

Residence of the adopted child• as with many other aspects of adopted 

parental obligations, is based on Shulhan Aruch, Hoshen Mishpat 60 :3. 

The case of a person who obligates himself to feed his 
friend. If the donor says that the obligation was to be 
rendered in food , and the receiver says that it was to be 
rendered in money , the decision .is as fClllo-.rs : If the 
donor undertook such a.n obligation as a gift (rather than 
a loan) and if the donor explicitly statea that the obligation 
was to be fulfilled by feeding the recipient at the donor ' s 
table then, if the recipient does not wa.nt to eat at the 
table, the donor is obligated to pay the recipient only what 
it would have cost him to have the recipient share the food 
at the donor's table (i. e . , less than it would cost if the 
:recipient were t o hav~ food prepared only by himself) . 

On t he basis of this paragraph one makes certain presumptions. The 

adoptive parent presumably is adopting ~he child and treating him as woidd 

natural parents. This means that he would give the child shelter in his 

own house as do natural parents. If the adopted child does not want to 

live with the adopter, then the adopter is obligated to give the child a 

sum equal to what he would have had to spend to maintain the child in the 
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adopter's home. 

Rabbi J . Falk expands upon the r eason for leaving. 133 If the child leaves 

home because the adopter ' s family , in effect, forced him t o do so , then 

the adopter must pay the fu.ll cost of suppor ting the chi ld outside the 

home. According to Isaerles' precedent134 i f the child left because of 

stubborness or simila:r emotion , then the father owes him nothing. Pind

ling135 says that this is also the procedure wit h natural children. 

The determination ~s to t he r~asons fQr leaving vould be made by a 

rabbinic court . n 6 

RESPONSllILITY OF HEIRS 

As stated in Shulhan Aruch, Hoshen Mishpat 60 : 4 , if a person pledges 

himself to feed his friend or specifica.lly to feed him at his table , this 

obligation devolves upon the heirs ~f the person should die . According to 

Even Haezer 73 :7, the meaning of feeding is to be expande~ to include, 

clothing , domicile, and necessary implements. Using this as & basis and 

agreeing to the pr esumption of Rabbi Uziel 137 then one ma,y maintain that 

the heirs are required to provide the same services as was the adopted 

father. Hoshen Mishpat 60 : 4 does state that the cost of fulfilling the 

donor's obligation by his heirs may be drawn from the donor ' s estate . One 

should then have to be careful not to void the estat e by making it a gif t 

to the adopted child. This, however, can be solved by appointing one of 

the heirs as legal guardia.a if the child is under age. 

Thus far it Pas been shown that lrith respect ~o financial obligations 

the adopted child -s on a pa.r with a child residing vitb his natur&l par-

ents. Be is Tequired to be fed, clothed, housed, cared for medically, 

educated r eligiously atid secularly, a.nd married off. Ther e a.re two which 

ar€ mostly in the province of religious obligations , which need so~e 

discussion. 
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CIRCUMSION 

Both Kidushin 29a. and Shulhan Aruch, Yoreh ~ 261 : 1 state t hat if 

the father does not have his son circumcised, then the rabbinic court may 

do so. The adoptive father, in circumcising the child, is acting a s an 

agent for the court. 

The question becomes one of whether or not the adoptive father bas 

the right to say the benedictio~s which the natural father would say. 

There are two blessings in question : 

1. We praise you, Lord our Godt Ruler of the Universe , who 
has sanctified us by Your commandments and has commanded us 
to enter him (the child) into the covenant of Abraham our 
father. 
2. We praise you , Lord our God, Ruler of the Univer se , who 
has kept us alive , sustained us , and allowed us to reach 
this day. 

With regard to the fi r st blessing }fu..imonides138 states that these 

benedictions are not recited if the father is not present . Rabbi Elijah 

of Vilna1}9 agrees 1'1ith him. Ra.bbi Abraham b. David140 feels tha.t the 

Sandek (the person who holds the baby on his knees during the during the 

circwncision) may say the benediction. Rabbi Akiba Eiger141 cites a ca-se 

where the child's grandfather actually performed the operation when t he 

father was dead and recited the blessing in pla~e of the Sandek. Eige.r. 

gives the basis as being the grand.father ' s responsibility to educate t he 

child. 142 Cohen, Pindling, 14) and Steinberg144 all use this precedent 

for stating that the adopted father may say the blessing since be has 

assumed the respansioility for the child's education. Eoth Cohen and 

Findling recommend that the adopted father act as Sandek so that there can 

be no doubt as to who should say the blessing. 

With respect to the second benedictiGo, Pindling145 feels 'tb.at since 

a court cannot say the olessing , the adoptive father should not . Cohen146 

citee Rabbi Joel Sir~es147 who writes that such a blessing is only an 
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expression of the heart•s happiness. Therefore, any adoptive father would 

be able to say it . 

REDEMPrION OF THE FIRST BORN 

Redemption Gf the first born, by an adopted father presents problems 

not enc:>untered in circumcision. Like circumcision it is mentioned as, a 

responsibility of the fathe~, in Kidushin 29a. Unlike circumcision the 

ICidushin passage does not say that where a father does not redeem his fi r st 

bGrn son a rabbinic court may do it. The passage merely states tha.t if the 

child ' s father did not do it then th& child will do so. 

The question, therefore; of whether an agent or a court may redeem a 

first born child is subject to much discussion. Isserles148 states that 

a father cannot redeem his son via an a gent nor can a court redeem the son 

without the presence of the father. As Pindling~49 points out , moat com

mentators do net agree with Isserles. We can ignore those commentators 

who discuss the question if an agent can redeem a first born son, since in 

the situation of adoption, the natural father of 1;he child is either un

aware of the child's existence or wants nothing to do with the child. The 

question remains whether the court or some individual can redeem the child. 

According to Rabbi Isaac b. Sheshet 1SO while a.n individual or a court 

is not required to redeem, they can voluntarily do so. In this case the 

appropriate blessings would not be said since they had no obligation t o 

fulfill the commandment . Steinberg151 cites a saurce152 who does be-

lieve that the adopted father, in his capaci ty as legal guardian, ma.y re

deem the child. He uses as his basis Ma.imonides153 who states that all 

affirmative commandments may be performed by the legal guardian on behalf 

of the child. 

Shivte Cohen154 renders an opinion on the basis of various sources155 
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vho state that in ~ertain cases a court can perform certain acts in the 

name of those who a.re deaf, fools , or minors, which cannot be perfermed 

ei ther by the parties themselves or by another individual acting in their 

names. According to this opinion, a court may have a child r edeemed. 

Pindling156 raises only one stipulation. A child should be redeemed 

with his own m~ney ; therefore , the court must first endow the child with 

the requisite funds . Pindling157 also says that to be safe the child 

should also redeem himself when he comes of age. 

Steinber g158 states that i t would appe<i.r that the father may say 

the appr opr iate blessing. 159 Steinberg continues that the blessing would 

only be said where the coo.rt had ascertained that t he child was the first 

born of his mother, and that he was not either a Cohe:l or a Levi . The 

blessing is modified to end "concerning the redemption of the f irstborn, 11 

rather than "concerning the redempt ion of the son." The father should 

wear something new or eat a i':ruit fo~ the I irst time in that season so 

that he can recite the blessing, "who has kept us in life . 11 Steinber g166 

has listed all the changes in the service for redemption of the fir st 

born, so as to r eflect that the per son participating is not the child 's 

natural father. 

It is clear from the mat erial discussed in this chapt er that materi al 

or financial obligatious of adoptive pa.rents wi th respect to their 

children, bave been lifted al.most as one piece from the concepts of 

adoption current in ihe secular world. While there are some precedents 

i n Jewish law to support some of the concept s , t hey are not sufficiently 

broad enoueh to ~upport the complete co- optati on of parental responsi-

bility by adoptive parents. 

In the case of vi.rcumcision, we find an adoptive father effectively 

may assume the responsibility of having his son circumcised. We find 
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that there is support for the adoptive father to say the blessings con-

cerning circumcision. The support is not suf'ficiently strong to enable 

the stricter commentators to pei:mit the father to say the blessings without 

having him act as Sandek. Fo.r the father te act as Sandek i~ to say the 

leastt unusual. It is as if the parents also decide to act as a child's 

god pa.rents at a Christening in a church. 

With respect to redemption of the first born there is still a con

fusion of opions. While the London ~ ~ has prepared a pr ocedure in 

which the father does redeem his child, this procedure is not universally 

accepted. Thus in certain areas of parental responsibility the hala.chic 

concept of adoption is i.ncomple-ce fil. !; ~the secular concept . 



CHA.Pl'ER VI 

~PONSDlILITIES OF CHILDREN 
WITH RESPECT TO THEIR ADOPTED PAREN'l'S 



Relatively little is written about the obligations of adopted children 

to their adoptive parents. This is primarily because there is little writ-

ten about the obligations of children to their natural parents. Tbe prim-

a.ry obligation is generally termed "honor" or "respect" on the basis of 

the fifth commandment. Shi.tlhan Aruch, ~~ 240-241 explicate the 

cowuandment and derive from it various other obligations such as supporting 

onet& pa.rents when they are indigent, or obedience to their commands. It 

i s, however, because these partir.u1a~ onliga.tions are derived from one com-

mandment that it is possible to discuss them not by particulars but by the 

general rule. The question is , therefore, is an adopted child obligated 

to "honor" his adoptive parents? 

~ Sofer161 writes that an adopted child is not obligated to honor 

his adoptive parents. He bases his conclusion on a passage in ~ 49a. 

"Rabbi Aha b. Jacob reared Rabbi Jacob , his daughter's son, in his house . 

When the latter was grown up , the former said to him, 'Give me some water 

to drink. ' He replied, 'I am not your son. '" 

This passage is also quoted in~~' "La'fs of Mourning," chap. 

156 Th th al t "dr h 162 h . God d M t • e au or so quo es a IJU. as , w erein comman s oses o 

go to Pharaoh. Moses refuses and s~s th.at Jethro received him a.nd opened 

his gates to him, and ma.de him like a son. "Whoever opens his gates to 

a person must be honored more than his pa.rents. The person oYes him his 

life ." The story cites the precedent of Elisha, the prophet , who did not 

return home after Elijah was taken up. Instead he went on to Jericho. 

Elisha called Elijah, "my father . "163 

The author of Sde Hemed sees no contradiction betveen the tvo passages 

cited above . He states that while it is not a posHive commandment to 

honor one ' s adopti ve pa.rents, it certainly is the right thing to do. 

Cohen164 presents an argument 1or the assumption of obligations by 

49 



50 
the adoptive parent to the child. It is pos~iole that it may be applicable 

Ior the assumption of obligations by the child to~ard his a.dopti~e parent s . 

It is based on a passage in ~ Metsia 62a. The question is raised about 

two men walking in the desert with only one flask of water between t hem. 

'?he final decision is that if ther e is not enou,gn water for both of t hem, 

the one who owns the flask will keep all the water for himself so t hat 

both will not die . If, h~vever, there is enough for bet h to survive even 

though it would cause suffering to both parties, t he water should be di

vided. Cohen derives a pr ogression of responsibili t y .from t his pa ssage. 

Responsibility starts with one 's self and spr eads outward to the persons 

to whom one is closest and then, with dimi.Bished force , to other people. 

Thus, Cohen says, although there may be many poor in a city, we normally 

do not go seeking them to sh.a.re a meal with us . However , if someone i n 

our houae is in need, even though it may cause us hardship, we would share 

our meal with him. Cohen in this case likens a person within one ' s house 

to a person accompanying us in the desert . 

In the ca.se of an adapted child, Cohen says, before he was adopted 

he was a ward of the public and he would feel no cl0se ties or respon

sibility vith a:ny particular person , Once he is adopted , he is "in the 

same house" with bis adoptive parents and , thus, has obligations to t hem; 

to support them when they are in need, even if it imposes hardship on 

himself'. 

Pindling165 also deals with certain obligations of adopted children. 

On the basis of Shulhan Aru.ch, ~ Dea.b, 253:5 and Isserles' comment s 

theretoi it is a.greed that a.n adoptive parent raises his child purely for 

the sake of mitavah (in this case, good deed) . He, therefore , cannot ex

pect any compensat ion. Isserles adds that even if the child bas proper ty 

of his own, we preswne that the adopter .made a gift to the child of the 
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expenses he incurred in raising him. 

Pindling states that this separates an adopted child from a natural 

child since the natural child must give his parents his earned and unearned 

income as long as he is in their hGuse . In theory a father can say to a 

son who is alder than six years of age, "Either give me your income or go 

find yourself a place to live ." While, under Rabbi Uziel's interpr etation 

of adoptive parental obligations, 166 an adoptive parent might be able tG 

do the same thing. He might be prevented from doing so on the basis of 

the Hoshen Mishpat passage cited above. Findling makes another point. It 

is not the object to force the adopt ed child to leave home, but, to tea.ch 

him the obligations which he has ta his adoptive parents . 

The father might have the son sign a d0cument stating that he will 

provide a home for the adoptive child based on the condition that any in

come vill be turned over to the father . Such a contract would negate the 

Hoshen Mishpat passage cited above. Since, however, the child would still 

be a minor and the fulfillment of his obligations is not in !!.is complete 

control, there is a danger of asm.achta (i . e., a contract in which some-

thing will be acquired in the future 0nly upon .fulfillment of cend.itions 

the completion of which is problematic) . Findling solves this problem 

by having the contract made by a court. As is stated in Neda.rim 27b and 

Hoshen Mishpat 207:15, when an acquisition is done in from of an important 

court, there is no question of asmachta. As insurance Findling would 

have such a contract written, using the term "from now and until • •• " 

which has the result of dating the acqUisitfon at the tillle of t he cantract 

even though the conditions of its fulfillment are in the future . This too 

avoids the problem of asmachta. 

KADDISH AND MOURNING 
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The l aws of mcu...:..-ning required of r elatives are listed in Shulhan 

Aru.ch, ~~ 342- 403. The question arises if these laws and customs 

are required of adopted relatives. The consensus seems to be expressed 

by Isserles to ~ ~ 374 :6. He who wants to mourn, and is not a rel

ative, may do so , but he is not required to do sc. Rabbi Aki.ha Eiger 167 

is of mucll the same opinion as lsserles. Eiger, however, stat es that 

mourning obligations negate the performance of such positive commandment e 

a.s study of Torah, a non- relative (and this would include adopted relatives) 

ma..v not use such mourning as a reason for not performing these comman.d-

ments . 

In Europe it was the custom to assign the various doxologies (Kaddish) 

to persons who we~e either in mourning or were observing the anniversary 

of the death of someone wnom they had been requir ed to mourn . The 

question arc:>se as t o whether an adopted son could receive such a Kaddish. 

Ha.tam So!er168 replied tha.t an adopted .relative could be given a Kaddish 

as l or.g as be did not displace someone who was obli~ted t o reci te it. 

He suggested that where all the recitations of the Kaddish were obligated, 

an extra Psalm be added so that there can be another recitation of the 

Kaddish. 

While the general custom is now to have all mourners recite the 

Mourners Kaddish t@getber, t he iact that these precedents are r eferenced 

indicates the minds of the commentators now writing. 

In essence it can be said t hat little is re~uired of an adopted son 

with r espect to his parents. He is encouraged to honor them but is not 

bound to do so . This area is one where ther e is the least confluence of 

Jewish and civil law. 



CHAPI'ER VIJ 

CONCLUSIONS 



IS THERE A CONCEPT OF ADOPTION IN .TB.WISH LAW? 

To the question, "Is there a concept of adoption in Jewish l av?" t he 

ansver, for several reasons , must be "no. " 

1. While , du.ring the course of this pa.per, many references and pre

cedents have been cit ed, it is clear that there has been no unified body 

of law which can be called "adoption l aw. " In most cases the precedents 

cited have not directly dealt with adoption and have been a pplied by the 

modern commentators to a specific problem. The question may wel l be 

asked, "What does the author mean by ' a body of ad.option l aw? ' " The an

swer is best illustrated by an example. The codes contai n several chap

ters on the l aws of mourning. While the cedes a:re derivative ef the 

Torah, the Talmud, and the writings of various other rabbi s , most com

mentators today say that i t is su!ficient to cite a section in Shulhan 

~as authority rather than trace through all the sources from which 

it derived.. There is no work analagous to Shulha.n ~ for tl1e laws of 

adoption. While Sha ' are ~ seems t o be at least a watershed work in 

this area, one should note that Findling, who must have been aware of the 

book, never quoted from it. This is not to say that there ld:r! 11ever be 

such a work. It has net yet been written. Because of the need for such 

a work, the author feels that i t will appear in the not too distant future. 

Adoption is growing more common and demands for authoritative guidance 

will be met. 

2. On many matters there ha.s been no '1fina: halacha" ; i . e . , de

cisions to which everyone subscribes. One example is the conflict of au

thorities with r espeet to redemption of the first born, as describeG in 

chapter V of this paper. Ot he:r, more glaring, eY...amples of such conflict 

can be found in chapter III of this paper, dealing with the subject of 

names. Many times the author has found himself stating, "There a.re 
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su.fricient authorities to support • • • ; " a statement which implies that 

there are also tn.a.ny other important authorities who WGuld disagree. 

3. The basis presumption that an adopted child i s first of all the 

child of'hls natural parents and~ priori has no claim on his adopted f am-

iJ.y, pervades the whole area of adoption. This concept is so basic to 

Jewish l~w that the author doubts that there will ever be a concept of 

adoption which is completely analagous to the concept expressed i n civil 

law. This i s quite clear from chapter VI : obligations of adopted chil d-

r an to their adopt~ve parent s . 

The problem includes more than just the limitations impliP.d in the 

concept of blood kinship . At the present time , even in cases where the 

rabbis do work out some way of overcoming blood kinship, the introductions 

to most topics begin something like, ''While the adopted party does not 

nrima f acie • • • • n This author does not consider that t her e will be a --
true adoption concept in Jewish l aw. At pr esent the subject is approached 

negati vely. Hopefully there will come a day wher e , wi t hin the boundaries 

of blood kinship, rabbinic writers will begin their subjects positi velT• 

If there has been any ];ill .!!!£ill running through this paper, it has 

been the subject of intent . Within the limitations s et by the idea of 

blood kinship , almost every rabbinic source has tried to evaluate the in-

tent of a person perf orming a particular act . While many ra.bbis have great 

insight into the area of human emotions and attitudes, they are still hu-

man beings and bring cextain presumptions t o the study of their fellowmen. 

1'he pr oblem of intention is further complicated by the demands of str ing--

ency, which certain areas of the Halacba. impose. T'nus , whil e in certain 

areas evaluation of the average man's st ate of mind i s acceptable , t here 
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are other areas where definite knowledge of a ~articular individual would 

be required. 

It is the author's suggestion that the certificate of adoption issued 

by a rabbinic court would express the intention of the adoptive parents. 

An example of such a certificate would be the following: 

In the _ day of the week of the month of in the year 

_ from the day of creation as we account it here in the holy congre-

gation of (city) in the state of ____ there appea.red before us Mr. 

b. also known as 'secular name) and his wife Hrs . _ b . _ 

also known as (secular name) in the matter of the adoption of a baby boy 

(girl) . 169 The particulars of the child ' s birth have been examined by 

this court1 and it ha.s been ascertained that the child was born of a 

Jewish mother and a (n@n) Jewish father. 170 The child is permitted (for

bidden) to marry a Cohen. (The child is forbidden to marry an Israelite. ) 

The adoptive parents listed above agree to treat their child in the 

manner which Jewish parents treat their children, namely, to feed , clothe , 

shelter, provide medical treatment, educate in religious and secular dat-

ters , to prepare him (her) for a profession, and to find a spouse for him 

(her) according to their means and social status. They have stated that 

they expect to receive no remuneration from the child eave that which is 

required from all Jewish children from their parents , and to which this 

court has consented. 

The adoptive pa.rents f'urthe~ state that it is their desire that their 

son (daughter) be knoWD in Israel a.s _ b. _ who raised him (her) 

also to be known a s (~ivil name) . To this the court has consented. It 

is their further intention that this child be known as their son 

(daugbter) and that he (she) ne included within the meaning of the terms 

sons (daushters) or children in any document s)gned by the above listed 
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adoptive parents. 

The above listed adoptive parents also state that it is their in-

tention in the absence of other testimony t o provide their adopted child 

With a part of their estate equal t o the portions which their younger 

ohildrl!!l will inherit, exclusive of any bequests made to particular 

children for any reason. 

Therefore, this court has issued this certificate of adoption as a 

tes tament to its val i dity. 

HAI.ACEA AUD AGA.IlA.H 

While one purpose of this paper was to acquire knowledge of the sub-

ject of adoption in Jewish law, an equally importa..1t purpose was to acquire 

some understanding of the rabbinic mind and r easoning. One maj or question 

which has a.risen is the merits of halacba and aga.dah as bases for decisions. 

In most cases this paper has examined halacha. While CSJ5<1dah may well ex-

press the ethic:i.l aspirations and exhortations of t he rabbis, the im-

portant criteria is wha.t a pe~son is actually required or permitted to do, 

i. e . , halacha.. 

One question, especially imparta.nt in chapter III but also arising 

in other chapters, is the propriety for using agadab to derive halacha. 

As we have seen, 171 various rabbis hold different opinions. Pind.ling 

holds th.at one may not learn halacha from aga.dah while Cohen holds that 

one may and tries to prove i t . Pindling drew his support from writers 

who were making h.ala.chic d~cision.s . In this sense he was true to his de-
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cisions. In the l arger sense Cohen was r ight .for even Pindling' s sources 

could be traced back to a basis of aga.dah. In the area of ch.a.pter III ene 

had to go back to a.gadah eventually since there was no other source for 

ciecisions. Findling seems to :Lgnore this. He seems t o accept implicitly 

that aga.dah can be co-opted into halacha as the co-optation vas sufficient

ly long ago . There is a feeling in Jewish law that the earlier the source 

the less he is to be chal lenged a s long a.s his contempora.ri~s did not 

challenge him. Thus, the unchallenged decisions of the 'Panaim are sacred 

and t~ose of the Amorai are only slightly less so. A responsa of the 

twelfth century is sufficiently holy that only the most compelling of 

reasons would permit examinatiou of its reasons. One rna.y try to deduce 

the implication; of t he responsa, its intentions, even t he subtleties of 

its choice of words . It• logic for the most part should be left alone. 

From the reformed point of view one would t end to side with Rabbi 

Sohen. Whe--re there are too, d.±rect precedents for a decision, one must use 

every resource available to der ive a judgement. If this means tb.~ use of 

a.gad.ah then so be it . 

With knowledge and concepts changing as quickly a.s they are t eday, 

one may not be able to find a source of sufficient vintage which has done 

the dirty work for us . On the other hand, this is not something to be 

undertaken lightly. While Jewish l aw ca.n change it does seem to have cer

tain limits; certain permanent bases which must be respected. Only tbose 

who are knowledgeable in the field of Jewish law truly know wh&t these 

limits are and how far one can bend them. It iG easy to criticize the 

struggles of various rabbis in their attempts to evolve the halacha in a 

manner by which i t can maintain its authenticity anu yet respond to the 

needs of people in oew situations. I f the results ef their labors do not 

agree with the author's biases, their labor s h.s.ve his respect . 
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