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DIGEST

is to present a complete analysis of a chapter of Talmud,

Babylonian Talmud. This chapter of Makkoth begins on page
7a and ends on page 13a in the standard Talmud editions.

Various aspects of analysis are considered in this
thesis• Our principal concern lies in the area of struc*
ture • We seek to determine the way in which the Gemara
continued to build up the Oral Law upon the foundation
set down by the Mishnah.
direct our efforts to the end of ascertaining what the
interests of the Gemara are.

that there are several tendencies of the Gemara. Among

We also determine the cate*that are offered against it.
gories of material that are included within the Gemara.

The method that we employ in our analysis is to
look at each point of the text and determine its purpose

and itsits function in the text,for being where it is,
We further consider each argument and eachimplications.

part of an argument in relationship to the total structure
of the Gemara to each Mishnah division^

ill

In the course of our presentation, we determine

In each section of Talmud, we

Mishnah, whenever possible^ against the various objections

The purpose of this thesis, as its title implies,

them, for instance, is the tendency to try to uphold the

in this case the second chapter of tractate Makkoth of the



The topic of the Mishnah upon which the Gemara to
the second chapter of tractate Makkoth is based is the topic
of manslaughter, and the organizing principle of this chapter
is the concept of the city of asylum. As a by-product of

relating to the main topic of the chapter* From this con-

see how the Talmud views the entire institution relating
to the main topic of the chapter*

iv

sideration we learn the outlook of the redactors* and we

our analysis, therefore, we consider in depth the material
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INTRODUCTION

Of the literary works that are

treasures of our Jewish heritage, n one ,
had a greater influence upon Jewish life than the

Babylonian Talmud• of there
y ’

of this work never
cease s•

to the uninitiated, this work,Yet, the Talmud,

To make matters worse, theseems a s

first steps in learning how to handle

often discourage a would-be prospect from entering into
it. endle s s

stories, all seemingly disconnected and unstructured.

To comprehend the material

Following an idea put forth by Louis Jacobs in

Studies in Talmudic Logic,his book,

coming pages to show that the Talmud is a highly

that almost no material that is con-structured work,

tained within it is randomly placed in this location

all material that was placed inFurthermore,

will try to demonstrate, was placed

there for some particular reason by the redactors, even

if that reason be only to produce drama

literary effect.
-1-

a nebu1ou s f og.

seems an almost impossible task.

our own day,

a given location, we

are academies in which the study

a page of Talmud

We believe, however,

a part of the

perhaps, has

or that.

He is confronted with endless debates,

we shall attempt

or to produce

in the

In the world

that it does not have to be this way
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of textual analysis in which

shall attempt to show the relationship of each ideaw e

statement both to other related statements surroundingor

to entire sections of ’which it is a part.i t and Utiliz

ing this method, shall try to show the various tenden-we

cies of to uncover those patterns andthe Gemara and

forms that repeat themselves over again.

the Babylonian Talmud that weThe section of

to analyze is the second chapter of tractatehave chosen

"homicide in error."Makkoth, which is a treatise A son

shall consider in greatby-product of our analysis,a we

the contents of this chapter.detail

text that we have used is theThe standard Talmud

the Bomberg editions of the sixteenthtext based upon

This text differs from earlier texts, princi-cen tury•

pally the Munich manuscript of which there is

that the Mishnah and Gemara are divided intoincopy ,

sections in

The Mishnah,but ran continuously down the page.

also differs from

that it is divided in the standard printedthe way
it will become apparent thatHowever,Mishnah editions.

the breakdown of a complete text into Mishnah-Gemara

divisions that we have in
pattern; and the related Gemara materialf o 11 ow s a

section of Mishnah rarely deviatesgiven to any one

over and

where neither the Mishnah.nor the Gemara was broken up

Our method is one

an extant

is broken down in our standard text,

our text in contrast to the Munich text

as it

our standard Talmud text
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from the section of Mishnah under consideration.

A final word the organization of this thesis•on

For purposes of convenience we have divided this thesis

into chapters corresponding to complete Mishnah-Gemara

sections of the Talmud, each chapter representing one
section of Mishnah and all of the Gemara included within
that section of Mishnah as presented in tex t •our

■T



CHAPTER I

B. MAKKOTH 7A-7B

The intent of the Mishnah

Talmud we first consider is to set d ow n the criteria,

for determining when
the

asylum and when, to remain
in society.

which the manslayer will have to seek sanctuary, it will

of accidental homicide involving

in which
the manslayer will not have to seek protection from the

blood avenger will involving homicide which is

Further, the Mishnah will givepurely accidental. u s

the determining rule for ascertaining whether or not

The Mishnah as we have it innegligence is involved.

The first part of the Mishnah sets down the

person in

volved in

from the blood avenger:

which,
■

k *

pr ime condition that mu st be met before a

be cases

some negligence.

in cases of accidental homicide,

the blood avenger by going to one of

our Talmud text may be divided into three parts.

under the law, he is allowed

be noted, will be cases

for purposes of consistency, we shall from this

the killing of another human being must or may

to the section of

the cities of

the cases

go to one of the cities of asylum to have sanctuary 
he must have killed ^2 ,

person involved in killing must seek sanctuary from

The cases which the Mishnah will present in

On the other hand,
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point on translate as inadvertently. By the term,
inadvertently, shall mean accidentally withwe some
negligence involved; and we shall call such inadvertent
killing manslaughter. This first part of the Mishnah
cites three cases where the manslayer must seek refuge
in the case whereinone

and the roller falls
the edge and lands and thereby causesover on s ome one

death to result; the case wherein is lowering a
cask which falls and thereby causes death toon some one

result; and the case wherein man, while descending upona

a ladder, falls from the ladder and lands andon some one

thereby;causes death of the • person upon whom he landed

to result.

The second part of our Mishnah is the converse
of the first part, and it cites three in which thecases

involved does not have to go to of the citiesperson one

of asylum. The element of killing inadvertently, as

defined above, is absent from the second part of the

Mishnah; and the killing is purely accidental. Th e r e-

f ore , the person involved will go free. The three cases

man is pulling up atheas follows:are

someone and therebyroller which falls and lands on

the case wherein whiledeath to result;causes
the cask falls onandcask the rope breaks,raising a

thereby causing death to result; theand cases ome one

■while ascending uponwherein a man

.1 roof

case wherein a

is pushing a

a man

a man

a man
roller on a

a ladder falls off

of the cities of asylum:
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and land s theon

person upon whom he landed to result.
The general

rule , gleaned from observation of the the first
two parts of the Mishnah, which is used to determine

whether or not the involved must seek refuge fromperson
the blood avenger in the city of asylum: if death occurs

a downward movement,

movement, the man does not rather,
goes free).

It is the basis of the third part of theon

Mishnah that we set up our determining categories con
cerning asylum. Implied in the concept of death

result of a downward movement is the element of inad
vertent killing. The first part of the Mishnah has
already given us the notion of killing Therefore,

that it is contained in the element of downwardw e a s sume

movemen t• Furthermore, while it will later be in aseen

future Mishnah that there is a certain element of punish

ment involved in having to go to the city of asylum, the

there is to escape thethat he has to gomain reason

it will be shown,blood avenger who,
Similarly,finds him outside of the boundaries of the city.

of death being caused byin the ca se
thecase wheremovemen t,

theref ore,the man,of death is purely accidental, andcau se

a non-downward

the Mishnah is referring to a

third part of the Mishnah presents a

as a

asylum; if death occurs as

can kill him if he

as a result of

someone and thereby causes death of

go into asylum (but,

the result of a non-downward

the man goes into

cases in
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does not,

call for a scriptural
authority for the distinctions

general rule of the Mishnah. Involved here is an at«=»
tempt to legitimize the general rule (as well

rest of

rule). Samuel (first generation Babylonian Amora)

therefore cites

“or he let it fall [italics mine]of the Mishnah,rule

upon him that be dies,11 which is found in Numbers 35*23
This verse is interpreted

that is, seek refuge from

slayer. Th erefore, the Gemara is concerned,

the Mishnah is derived from Scripture and is legitimate.

The next section of the Gemara is an expansion

the bringing of a well-known

While the MishnahBaraitha for consideration. told us

to go to the city of asylum, thiswho does not have

informs us who cannot go to the city of asylum,Baraitha

This Baraitha iswho is excluded from there.that is,
interpretation of a passage from Scripture.based upon an

This Baraitha excludes two classes of killers

Since we read in Numbers 35*11

and

the Mishnah since it is summed up by the general
2

The Gemara begins with a

as far as

the blood avenger.

to go to the city of asylum,

to mean that one does not have

as summarized in the

a s the

from the city of asylum.

35:15 that the killing must take place

the blood avenger, unless death is caused by something

falling by a downward movement on the part of the man-

of the Mishnah by means of
... 3-

in this case, have to seek protection from

the biblical source for the general
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Also,

in ten t, i s
likewise automatically excluded from the city of asylum.

these

the basis of their both being obvious

stated. is a

phenomenon in the Gemara. Whenever the claim,c ommon

"obvious,11 is made by the Gemara, it must be

there is something involved which is not obvious, which

one would not know unless the point were made.

To the statement that the wilful murderer is

automatically excluded from the city of asylum, the

Gemara objects by claiming Mobvious” the ground thaton

everyone knows that a wilful murderer is deserving of the

capital crime for which hedeath penalty,

the city ofof course' does not get the protection of

is put toasylum but,

Rabba

Babylonian Amora) counters the objection by showing tha t

That is, what is also covered

is guilty of a

is automatically excluded from the city of asylum.

by the Baraitha is this case of exclusion from the city of

death at the hand of the court.

shown that

unless the point were made.

points in turn on

that one who murders with premeditation, with

The Gemara will now object to each of

(bar Joseph bar Hama, fourth generation

points, points that everyone knows without their being 
This type of objection, called akC’fc®,

instead, upon being proven guilty,

there is something else implied which one would not know

since we read in Deuteronomy that the killing must
take placej^n *V?2, without prior knowledge, it follows

inadvertently, it follows that one who murders wilfully
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of the Baraitha: excluded from the city of asylum is

To this point by Rabba, Abaye (fourth generation

thinks
that killing is permissible is a victim of mischance, is
cons trained, and

Rabba answers this point by saying that he

This

position, the objection is only a difference ofand

the category into which the one who thinks

Rabba T sthat killing is permissible stands. Hence,

counter to the original objection of hold s

as valid

Mobviou s MThe identical objection of is made to

that one who murders

is automatically excluded

from the city of asylum,

objections on the basis of being MobviousM: everyone

that one who murders with premeditation is deserv-kn ow s

ing of the death penalty.
third generation BabylonianRabbah (bar Nahmani,

as did RabbaAmora) counters this objection by showing,

Rabba r s

” obvious M

with premeditation, with intent,

considers a person who thinks that killing is permissible

be given over to death because he had no choice really

original point is consistent with Rabba1s basic

that one who

answer satisfies the objection because it implies that

one who thinks that killing is permissible.

is forced to kill,

bu t to kill•

opinion over

asylum which one would not know except for the statement

Babylonian Amora) objects on the ground

to be one closely akin to a wilful murderer.

the second statement of the Baraitha,

on the same ground as the first

such a one should not
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that there isabove,

would not know unless the Baraitha indeed made its

point. Rabbah therefore shows cases covered by the

point made by the Baraitha which clearly are not obvious,

and which one would not know without the explicit state

ment • The three these, in all of which there
-

is an intent to kill and in all of which the person
i killing is not afforded the protection of asylum but

must avoid the blood avenger as best he ofcan :

animal but who accidentally

kills a the of man who intends to killman; ca se a a

non-Jew but who accidentally kills an Israelite; the

of a man who intends to kill premature babyca se a

(within thirty days of birth) but who through his error

fully developed infant. On the basis of thi s,

another criterion is added by the Gemara to the pre

requisites set by the Mishnah in order for a person to

be granted asylum, and we now have the following: in

order to go into asylum, to be adjudicated a manslayer,

the killing must have taken place inadvertently; and

the killer can have had not intent to kill anything at

time that the manslaughter took place.the

of the Gemara gives us a furtherThe next section

expansion of the Mishnah by citing another well-known

specific casesThis Baraitha which namesBaraitha.
the citiescontains exclusionsfrom and inclusions in

the cases mentioned.of asylum of the people involved in

■

cases are

a man who intends

something else implied which one

to kill an
the case

kills a
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The first part of the Baraitha is based upon an

“If suddenly, withoutinterpretation of Numbers 35:22:

man

casts at him any implement without lying in wait; . . nor
The Baraitha gives

who kills while rounding corner carryinga
a dangerous object is excluded from the city of asylum

aspect of deliberateness involved in
this case); the phrase,

adversary who kills is excluded from the city of asylum

adversary feel enmity toward the man he killed);
the phrase, that one who killsmean s

another while pushing with his body must go to the city
11 or casts u pon him,”of asylum; the phrase,

the case of a downward motion
prerequisite to an u pward motion mu st seek refuge in the'

“without lying in wait,”city of asylum; the phrase,

(The Hebrew of the last-quoted phrase isfrom exile.

the last word of which the author of this

Baraitha took to mean not

throwing off to the side,”n

it’’without throwing off to the side, andthe phrase as
could not entertheref ore,off to the side,one who threw

the city of asylum).
The Baraitha continues with two more exegeses

9

enmity, he [the

’’lying in wai t, ” 
from ^1^3o

slayer] pushes him [the

(since there is an

means one

“he pushes him,”

us the following:

’’without enmity,” means that an

(since an

side but where the missile swerved to another is excluded

Hence, he read

involved in killing in

means that one

The phrase, "suddenly,”

means that one who kills while intending to throw to one
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standard

The first

ivhi ch

"who did not hit the

point,” though scientifically it means, “who did not

This not hitting the point being a pre

condition to being allowed into the city of asylum, the
Baraitha take the phrase of Exodus 21:13 to be a biblical

for the exclusion from the city of manslayer whosource a

threw it four units and killed. The second exegesis is

phrase in Deuteronomy 19:5, comes with

From this phrase the Baraitha concludes

forest is a domain of free access

so must every placeto both the injured and the injurer,

domain of free access to both parties for

asylum to be necessary from the blood avenger. This

the necessity of having to go to the citywould exclude

took place in a private court

1*into which the man killed had no right of access.

The next section of the Gemara presents a dis-

to debatecase wherein it is open

to the city ofinvolved must gowhether or not the person
The element

i.e. ,of doubt involved is the direction of the death blow,
or upward movement.of downward movement,

(third generation Palestinian Amora)R. Abbahu

asylum to seek refuge from the blood avenger.

cussion involving a

just as a

whether it is a case

of a

of injury be a

of verses dealing with conditions that set the

the Baraitha understands to mean,

“And when one

into a forest.“

for a manslayer’s going to the city of asylum.

exegesis is of a phrase in Exodus 21:13

a standard:

lie in wait.”

of asylum when the death

while intending to throw a missile a distance of two units,
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asks R. Yoljanah (bar Nappaha, second generation Palest

inian Amora) this question:

up a ladder where

is the rulingperson and kills him,

that death is caused by ascent motion a descentan or
motion? The implication of the question is this: do we
in ruling consider only the man who was occupied in ascent,

the man, climbing
it, it and caused iton pressure upon

to be thrust downward?

of a

ladder without exerting such force) to and upward motion

there-
f ore, .AbbahuR

objects from a higher authority, the Mishnah, which states

in the general principle of the

result of a downward motion

result of a non-downward

motion the man does not have to go to the city of asylum.

should not have toof a non-downward motion; and the man

(Every general rule includesgo to the city of asylum.

something, according to Talmudic principle; and therefore

R. Abbahu is basing his argument upon the position that

the general rule of the (cS)'O of

exerted downward
5

R. Yohanan replies that this is 

downward motion (the force exerted upon the rung) which

our Mishnah includes such

of asylum and if death is a

a rung slips out from under him and he

was a

(the case covered by the previous Baraitha); and,

or do we consider only the rung which

in the case of a man going

a case

the man must go to the city

It'S that if death is a

the man has to go to the city of asylum.

ascending the ladder, death was a resultSince the man was

prerequisite (for it is impossible to climb a

falls, lands on a
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one beforea

R. Yohanan counters R. Abbahu•

assumption is that every general rule
therefore,thing• R* Yohanan tries to refute R Abbahu

by forcing him to cite a specific case covered by the

part of what is an example

’’Whenever the death is a result ofof the general rule,

the manslayer goes into asylum.”a downward movement,

R. Abbahu replies that such a of acase

bu tcher• However, Yohanan can also cite theR.

falling under the aegis of the principlea butcher as

that he used: of a downward movement pre

requisite to an upward movement resulting in death, the

manslayer has to go into exile.”

This is exemplified in a Baraitha which is cited

in which there are four versions of A butcher,and a case •

The first version readswhile chopping,

if he killed in front of himself, he is liablethu s:

the city of asylum; if he killed behind himself,to go to

if he .The second version reads thus:he is exempt.

to go to the city ofkilled behind himself, he is liable

he is exempt.

whether he killed in frontthird version reads thus:The
to thebehind himself he is liable to go
whetherThe fourth version reads thus:city of asylum.

behind himself he ishe killed in front of himself or

exempt.

asylum; if be killed in front of himself,

”in

killed a man.

the kQ'O that he did not use:

us now . )

R. Abbahu1s

case as the

the case

is the case

includes some-

of himself or

case of
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The Gemara then addresses itself to explaining

the differences which underlie each version and which

The first version relead

front of the butcher, in which instance he is liable,

and an upward movement of the chopper behind the butcher,

in which instance he is exempt. The second version re

front of the butcher, in which instance he is exempt,

the chopper behind the butcher,and a downward movement of

in which instance he is liable. The third version refers

of a downward movement of the chopper either in

in which case he is liable.the butcher,front of or behind

of an upwardthe fourth version refers to aAnd case

movement of the chopper either in front of or behind the

in which cases he is exempt.butcher,
boththe basis of the above Baraitha,However, on

Yohanan and R. Abbahu can argue their respective posi-R.
theHowever,The controversy is not resolved.tions.

tries to find a tannaitic precedent for the differ-Gemara

of opinion as it brings in a parallel controversy.ence

tannaitic controversy is as follows:The
the rung broke and hegoing up a ladder and

fell and killed a man, what is the ruling? The Gemara

states that concerning this case,
andto the city of asylum,the manslayer is liable to go

The Gemaraview holds that the manslayer is exempt.one

a man was

to a case

one view holds that

in a case where

fers to a case of an upward movement of the chopper in

fers to a case of a downward movement of the chopper in

to the different rulings.
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then asks the following question: is the difference be —

accident resulting from a downward movement and the other
side holds that it is an accident resulting from an up

ward movement?

tha t

motion was clearly,

ascent

However,

of three ways. Perhaps the first view refers to liability

the city of asylum. explaining both views with regardOr,

to asylum, the first view, that he is liable, refers to a

therefore) while the second view, that he

is exempt,

the first view refers to ait could be said,Or,eaten.

Hence, thethe rung was fixed in place.

defends bothby bringing in a tannaitic argument,Gemara,

the amoraic argument; for the parallel of thesides of

two different arguments holds.

The answer is no, for both sides agree

refers to a case where the rung was not worm-

a case where

case where the rung was worm-eaten (and there was negli-

the man was going up the ladder,

the difficulties can be explained in one

so the death-causing

tween the two views that one side holds that it is an

gence involved,

for damages while the second refers to exemption from

case where the rung was loose while the second refers to

from the standpoint of the man, as



CHAPTER II

7B-8AB» MAKKOTH

The second Mishnah of this chapter, as we have it
in our Talmud text, In each
of them, Re Judah Hanasi, referred to simply Rabbi,as,

differs: with the Sages over whether

involved must seek refuge in the city of asylum. Both
cases involve man chopping wood witha

In is chopping wood,

the axe-head flies off,
hits and kills him. In Rabbi Judahsomeone

Hanasi holds that the manslayer does not go into asylum,

and the Sages hold that he does.

(or,the axe-head rebounds from the tree, possibly, a

chip flies and kills

Rabbi Judah Hanasi holds that thehim • In this case,

the Sages hold that heandmanslayer goes into asylum,

does not.

The entire Gemara to this Mishnah presents an

attempt to explain the differences between the views of

In thisthe Sages.Rabbi Judah Hanasi and the views of

this Gemara is purely academic.sense,
JudahThe Gemara opens with a Baraitha in which R.

17

hits a man,

or not the manslayer

presents two different cases.

an axe.

the first case, while a man

comes loose from the axe-helve,

this case,

In the second case, while a man is chopping wood,

off from the tree),'*-
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Hanasi addresses the Sages. the

Judah Hanasi’s position,basis for R. founded upon tw o

points of interpretation of The

verse is Deuteronomy 19t5t

forest with his neighbor to cut trees, and he swings the

the axe-head slips from theand treeaxe

from the axe handle] and hits his neighbor, that he

of these cities and live.”

however, we

this verse in the original.

as indicatedThis clause reads,TT ♦ > and,

the axe-headtakenabove, may be

having both meanwood,slips away from the

ings], rt “and the axe-head slips away from the axeor

handle • 11 Keeping this in mind, we will note in the

Judah Hanasi understands this clause inBaraitha that R.

R.

"and the axe-head slips away from( 1) The text reads,

implication of this point is that the word,The

(2) The context

in which this clause appears dictates that the meaning

axe-head slips away from the"and theof this clause is
tree in the phrase,Just as the word means

H does it mean"to cut the tree,"to cut trees11 and so

This type of analogy istree in our debated clause.

clause of

[or,

/"

to mean either,

tree, [or,

M and

a verse in Scripture.

must first look at a

This Baraitha gives us

To understand R. Judah Hanasi’s position,

the wood,” and not "and the axe-head slips away from its

wood,tt

"from the tree•11the former sense,

"wood," means tree and not axe handle^

Judah Hanasi’s two points are as follows:

tree• ”

“When one shall come into a

dies, he shall flee to one

to cut the tree,
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is called a heqqesh•

On the basis of R. Judah’s understanding of this
clause, the position he holds in the Mishnah seems clear:
when the axe-head slips from the

asylum is necessary;

( or, alterna tely,

the person swinging the axe must

go to the city of asylum.

At the beginning of this section, R» Hiyya bar Ashiway •

quoting Rav (Abba Areka, first generation Babylonian

Amora) notes that R.

the base of their positions,

R. Judah

as

“andmeaning of our clause,
n The Sages,from the tree.

the habitually read text is determinant for pur-tha t

giving us, for the meaning of our clause,as
nn

Hiyya bar Ashi quoting RavThe reasoning of R.

a different interpretation 

IZJI.

is determinant for purposes of scriptural exposition,

reads the word, as

a chip goes forth) from the tree being

the axe-head was hurled away

cut and causes death,

axe handle and causes

The next section of the Gemara presents the dif—

when the iron rebounds

Hanasi, holding that the traditional unvocalized text

ferences between R. Judah Hanasi and the Sages in .another

on the other hand, holding

death, no

read the word, TO/J ) ,

each of the same text,

poses of scriptural exposition,

fejl,- r : ’ 
and the axe-head slipped away from the axe handle.

(The meaning of the word, , wood, follows, in this 

context, from the understanding of the word,

Judah Hanasi and the Sages have, at

giving us, for the
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not hold that the traditional unvocalized text is de-

The basis for this objection

source x i

“R.
text is determinant,M Hence, R. Hiyya bar Ashi quoting
Rav is refuted. However, the Gemara goes
since the Sages could make
Ashi quoting Rav attributes to them,

very weak argument

Baraitha at the outset of the Gemara.
cited by R. Papacase,

(fifth generation Babylonian Amora), which R. Papa claims

The difference is illustrated by the way that eachSages.
respectivethe basis of their

This is theimplications of their views. case :
palm tree which knocks off a clump

of dates which fall and kill a man.
the ground thatR. Papa’s point is objected to on

it is obvious and teaches us nothing that
to counter this objection theTheref ore,ready know.

Gemara shows that R.

R. Hiyya bar Ashi claims.

the claim that R. Hiyya bar

a man

The Gemara now gives a

we do not al-

terminant for purposes of scriptural exposition as

throws a clod at a

is a passage which the Gemara cites and which has its

is objected to on the grounds that R. Judah Hanasi does

Papa’s point is a necessary one;

would rule in this case on

Hanasi on that basis would have a
indeed for his point, R. Judah Hanasi reinforces his
position with the second argument that we find in the

on to say,

Judah Hanasi e t. al. hold that the habitually read
a passage found in Sanhedrin Ua, namely,

and since R» Judah

illustrates the difference between R. Judah Hanasi and the
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and it indeed teaches us something new. One might sup-

that this is an examplepose re
sult of one might think
that R.

primary force and the removal of dates as the secondary
force (for purposes of illustration,

place of the axe-head which flips loose;
Mishnah); and, in this case, JudahR.

Hanasi would rule that the man would not have to go into

R. Papa’s point is necessary to teachexile. Therefore,

of primary

force,

the reboundinganalogous

axe-head,

the manslayer has to go into exile.
pursuing the question of second-The Gemara asks,

stitute a secondary force.
Hanasi would consider the following a case of secondary

force causing death:
strikesThe twig,
tree •

the cluster hits a man and kills him.In falling,
the followingFor purposes of clarification,

is a diagram of our Gemara:
Judah(Barai tha) The reasons behind R.I.

of death occuring as a
a secondary force. w That is,

a cluster of dates and knocks the cluster off the

the clod being analogous to the axe and the dates
to the chip from the tree (or

Judah Hanasi would consider the clod as the

first case of our

ary forces, what in R. Judah Hanasi’s scheme would con—

the second case of our Mishnah); and he would

a man throws a clod at a palm tree,
in turn,

let the clod take

this case is the

and the clod strikes a twig.

the place of the axe handle and the removal of dates the

that R. Judah Hanasi would consider this a case

The answer is that R. Judah

rule that
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Hanasi’s position in the Mishnah:
A.

Context determine that the tree is meant.B.
Hiyya bar Ashi quoting Rav)II. Both Judah

Hanasi and Sages interpret But
A. Judah Hanasi: traditional unvocalized

hwastext determinant and, theref ore,
hurled away. 11

B. Sages:: Habitually read text determinant
theref ore,and,

III. Objection overruling II: Judah Hanasi holds
habitually read text determinant.
A Therefore Judah Hanasi enforces his

argument with second point of Baraitha

(R. Papa) A case illustrating the differ-IV.
ences between Judah Hanasi and Sages.

HV. Objection:
VI. Objection countered:: R.

necessarily stated to teach us that Judah
one of primary force.Hanasi considers case

What does Judah Hanasi consider secondaryVII.
force?

Case showing secondary force

11 Obviou s

(Ro

A.

Papars case

11 slipped • ”

(see IB above)

same text.

“The woods” and not ”its wood”;
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CHAPTER III

8A-8BB. MAKKOTH

continue what has gone before, and we still are dealing

to be either necessary or provided. In this Mishnah,
three significant points are characterized which are
pre-conditions to the making of asylum necessary. The
first is that the death has to place to which

both the manslayer and the person killed have the right

of access
a t the time that the act that ultimately caused death
c ommences,
he will be in the way of the death blow. That is, if
the person killed puts himself in the way of the death
blow, the manslayer does not have to go to the city of
a sylum.

ifIn other words,death blow must be a voluntary one.
the manslayer is engaged in an act of religious obliga—

inadvertently kills someone,
The Mishnah is di-he does not have to go into asylum.

the first two of which statevided into three parts,
third of whichlaws covering specific cases and the

derives general principles of law and gives specific
23 -

occur in a

engages in at the time be delivers the inadvertent

The intent of the Mishnah before us now is to

with the conditions that must be met in order.for asylum

situated in such a location and position that

The second is that the person killed has to.be,

The third is that the act that the manslayer

tion and, as a result of it,
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exclusions to the general principles. As it will be

the exclusions of the third section

naturally follow from the intent of the principles.

The first section of the Mishnah deals with

of a man who throws stone into an area ofa

public domain and thereby kills Su ch asome one• man

slayer must go to the city of asylum. Upon this law

R. Eliezer b. Jacob places a limitation: if the man

who was killed was killed because he raised his head

after the stone left the hand of the thrower and was

thereby killed, the manslayer is exempt from going

into asylum.

in contrast to the first which dealtThe second,

stone into a publicof a man who threw a

stoned omain, deals with the

area which is his own private domain, exempli-into an

the Mishnah by a private courtyard. In thisfied in

the law provides for two possibilities: ifsi tua ti on,

right of entry (suchexpress

to enter by the manslayer)

the mansl^yerfs private domain, the manslayer mustinto
if thethe other hand,go to the city of asylum; on

to go to the city of asylum.manslayer does not havethe
The third section is based upon Deuteronomy 19*5>

into the forest with his neighbor towAnd when a man goes

Two points of law are derived from thisithew wood •

the injured party had an

with the case

injured party did not have an express right of entry,

the case

as if he had been invited

case of a man who throws a

seen, however,
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biblical verse by analogy. The first point, which

derives a principle of law under which the first two

have here an
example of common law), is this:

by both the injured party and the injuring party,

every domain where the injured party and the injuring

party possess the right of free access does the law of

asylum hold In other words, it is expressly stated in

Deuteronomy 19*5 that a man who kills another under the

conditions described in this verse must go to the city

of asylum in order to escape from the blood avenger.

this verse, is that the inadvertent killing must take

place in a forest. However, to the Rabbis this forest

Rather,

The principle that isit is a prototype for the law.

the fact of domainoperative in the

any place that meets this standard falls under the law.

the Mishnah goesTheref ore,
private court

yard to which the injured party, does not have right of

the manslayer is notfree access.

responsible•
which issecond derivation of this verse,The

the first two sections of the Mishnah,not implied in

sections of the Mishnah are operating (we

In such a case,

case of a forest,

of free access

so in

a domain in which the right to free access is possessed

law is the case of death occurring in a

just as the forest is

One of the conditions that must be met, according to

to both parties, becomes a standard; and

is not to be taken only in its literal sense.

on to say, excluded from the
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Just

so must every act of manslaughter be

we have in the previous derivation; the principle in
effect in the

for the law. And therefore, the Mishnah continues,

excluded from the law is an act of manslaughter arising

out of these three cases:

courtls verdict. In these cases, the manslayer does

not have to go into asylum, there being no liability

for the manslaughter. It should be noted that all three

since they are not therefore voluntary acts, they are

outside the law of asylum.

The Gemara to this Mishnah is divided into three

The first section is devoted to argumentationsections.

centering around the initial assertion of our Mishnah:

11 If a man

the citysomeone therewith,

This section of our Gemara opens with an objection

The objection is this:to the assertion of
public domain is aa

the man must seek refuge [in

our Mishnah.

acting at the direction of the court to carry out the

a voluntary act,

a voluntary act (for the law of asylum to be operative).

case of hewing wood becomes the standard

throws a stone into a public domain and kills

person who throws a stone into a

is stated by Abba Saul (third generation Tanna):

of asylum]•”

as the hewing of wood described in Deuteronomy 19:5 is

The philosophy behind this derivation is the same that

teacher chastising his pupil, and an agent of the court

of these cases are

a father beating his son, a

cases of religious obligation; and,



27

wilful murderer. Theref ore,

the refuge of the city of asylum? Only a manslayer is

murderer is given no such protection from the blood
avenger I

To counter this objection, the Gemara has to find
stone into a

public domain and kills therewith will be classi-someone
i> one who did indeed commite. , as

inadvertent homicide. By finding such a specific case,
the Gemara will defeat the objection because it will

to which the Mishnah applies.
The first case suggested is brought by R. Samuel

b. Isaac (third generation Palestinian Amora)• He claims
that the Mishnah applies in a case where tear-a man was

stone hit someone and caused death to result. But this

who tears down the wall has the responsibility of being
it is implied,

by the law is not afforded the protection of asylum.
suggested theThe next case

Mishnah applies,
wall at night.

,,to which it is

careful; and,

eh?,

one who throws a

tearing down a

fied as a manslayer,

one closely akin to a wilful murderer, who

ing down a wall unto the public domain and a falling

then be found that the Mishnah has validity since there is

is the case of a man

the objection implies, how

case is shown to be invalid on the grounds that the man

To this case the same objection as the

a specific case

a specific case wherein

can the Mishnah assert that such an offender is granted

if he is not careful, he is

given the protection of the city of asylum, and a wilful
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that rendered the previous case invalid is brought:one

the man tearing down the wall has to take precautions to

closely akin to a wilful murderer

Hence, this suggestion does not hold.

Another possibility, to which

dung-heap. The objection raised is a two part objection:
the man tearing down

the

it,
not need the protection of the city of asylum (the death

this suggestion is also rendered unsatis-On this basis,
factory.

of the previous case but where the objections brought to
Papa3 is the

case where

which is regularly used by people at night rather than

the man tearingIn this case,and sits during the day.
down the wall is not a wilful transgressor because people

if people frequent the dung-heap,
y V'a,

man will think that it is perfectly in order and will 
fall in the category of 0 IJIC to tear down the wall unto

the wall unto it is a

tearing down a wall unto a

is classified as one

raised,is the case of a man

during the day but to which someone occasionally comes

an objection is

ascertain that nobody is in the way.

on the

constrained, forced, a victim of mischance, who does

If he does not, he

is in the category of “purely accidental11

A case wherin the Mishnah holds, a modification

in this case ) .

a wilful transgressor, and,

a man tears down a wall unto a dung-heap

other hand, if people do not frequent the dung-pile,
as such, is not afforded the benefit of asylum;

the previous case are invalid, cited by R
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the dung-hill during the day, nor

occasionally uses

the dung-hill during the day; and the man who while tear
ing down the wall inadvertently kills
into asylum. Theref ore, the Mishnah is defended, and

hit by the stone had lifted his head after the stone left
the hand of the thrower and was killed thereby, the

This section opens a well-known Baraitha that
informs us of the The

phrase of Deuteronomy 19:5, 11Ba r a i t ha ,

11 that it

11 that itiineighbor • . By

f ound, 11 literally, the Baraitha states that excluded

who must go to the city offrom the category of one
asylum is the injurer of a victim who put himself in the

On the basis of this Baraitha, theway of the missile.
Gemara informs us, R.
tion that we find in the Mishnah.

The Gemara considers the logic behind the Baraitha
question that it asks and that leads to an

The question is this: doesobjection to the Baraitha.

[the axe-head] found [hit] his 

taking the word ”

case which would be classified manslaughter has been

do not regularly use

based upon a

a person must go

by means of a

n 
9

the objection to the Mishnah does not stand because a

thrower is exempt from asylum.1*

source of this limitation.

a victim of mischance because someone

The second section of the Gemara is a discussion
brought which falls under the scope of the Mishnah.

Eliezer b. Jacob stated his limita-

”lf the one who wasof R. Eliezer b. Jacob’s limitation:



the Baraitha mean ”that it found,”that the word
is to be understood in in order for the
law of manslaughter to hold, the victim had to have been
found at the location he struck ab initio? Impliedwas

that such is the
found ab initio.

opportunity to raise an
objection from an equivalent source,

not found ab initio. ii IfWe read in Leviticus 25*25f,
your brother is in straits and has to sell part of his
holding, his nearest redeemer shall come and redeem what
his brother has sold.

‘3S> /cS/Yl )3*him
the means
sale,
and return to his holding.11

he was forced to sell nor a bad piece of property to
redeem the choice piece he had to sell.

must be taken it its
in the Leviticus 25*25^bearing upon the other.

together with 11takepassage, when we
that just asH

II >

another Baraitha,
in which the word has precisely the opposite meaning,

Rabba resolves the conflict by stating that each 

use of I

Mand he prospers”

This gives the Gemara an

by the Gemara is an affirmative answer, 
meaning of

a distant piece of property to redeem the piece near that

own context and has no

When,

we can say

If a man has no one to redeem for
and he prospers and finds

"and he prospers,

refund the difference to the man to whom he sold it,

30 *

which was with him originally, namely, he shall not sell

the sense that,

to redeem, he shall compute the years since its

This Baraitha brought in to 

contradict the first Baraitha states, IcS SY I excludes that
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mean s

when ,

is a thing which must be present ab initio,

imply something ^which already was there ab initio.

The third section of the Gemara is divided into

two subsections. The first subsection considers
MAbba Saulment of the Mishnah: just as hewingsay s,

wood is a voluntary act, asylumso
provided] be

This subsection opens with an objection raised

against the Mishnah.

be result of which an inad

vertent homicide occurred and for which it will be sug-
This would show Abbagested that asylum is prescribed.

Saul wrong because he stated the manslaughter must be a
result of a voluntary act for asylum to be necessary or

The objection, made byprovided•
what is Abba Saul’s ground for sayingRabba, is this:

voluntary act in thethat the cutting of wood
first place?

Perhaps it was cutting woodfundamental assumption.)
sukkah or for the pile of wood

the Temple,
religious obligation; but, when a manslaughter occurred

[ the

must every act [for

was a

to redeem it]11 mean now.

(This is a

together with •forest,’1

a voluntary act.”

f or a

one of the Rabbis to

a state-

to be either necessary or

either of which is seemingly an act of

we say that just as the forest
so mu st ^5/7 (

on the altar of

On the other hand, 
in the Deuteronomy 19*5 Passage we take/^3>V/

made to find a case of religious obligation, which would

challenge to Abba Saul’s

a non-voluntary act, as a

In the objection, an attempt is

means that which he attains now, so does ’’and he finds



32
result of its

decreed that asylum is necessary.
if

tion to cut wood. there
the

religious obligation is the building of the sukkah or
the bringing of the altar wood. The implication of this
statement of Rabba is that no case has been brought

that Abba Saul’s assumption is incorrect.which proves
Rabbina challenges Rabba from a higher source ,

nthe previous Mishnah: Excluded from the lav? of asylum
the teacher who

and the agent of the court (admin-chastises the pupil,
istering the sentence of the court).” Now, reasoning

i Rabbina says
since if the son is learned it is not a religious obliga
tion to strike him, then even in the first instance it
should not be considered a part of the prescribed command.

teacher, or agent of thethe father,

opposition to the previous Mishnah which said that such

involved in the performance of a religious obligation

destroying Rabbina1s basic premise.Rabba counters,

people did not have to go into exile because they were

This is a

as a

is the father who strikes his son,

according to Rabba1s line of thought,

on this basis,

Rabba counters this objection on this ground:

court should have to go into asylum, and this is in direct

reductio ad absurdum of Rabba1s argument, for

at the time that the manslaughter occurred.

performance, Scripture nevertheless

is no religious obligation to cut wood; rather,

one finds already-cut wood, there is no religious obliga—
Similarly, in the cases cited,
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it is still a reli-

The basis for this
assertion is Proverbs 29:17, “Chastise thy son and he will

Hence,
it is shown, that Rabba!s original counter to the objection

retort to make to the original objection to Abba Saul.

the objection in this way:

speaks of a voluntary act.
Tha t is, if heor,

reference to obligatory hewing, could he not go into the

f orest?

it has to be, there would be no exile, thu s

countering the original challenge to Abba Saul.

Adda bar Ahava (fourth generation BabylonianR

Amora) now asks Rabba a question leading to an attempted

refutation of his position: does

“when forest with his neighbor,”

Ifalways imply an optional so,

defiles himself and does not cleanse
Mhe shall be cut off from the congregation,himself,

where if the man wishes he de-

(by touching the corpse) but where he doesfile himself

action?

this:

[cCnj' i ,

“When a

Even when a

forest with his neighbor,”

a man goes into a

man goes into the

apply only in the case

son is already learned,

let us consider
does the scriptural law of Numbers 19*20, /Si A’/fC* *> tic

gious obligation to strike the son.

if he wishes, he goes into the forest

of one of the Rabbis still stands.

“When one

does not wish, he does not.

From the text of Deuteronomy 19*5, he could have answered

However, Rabba now states that he had a better

give thee rest; he will give delight to thy soul.”

O^lc, when, as in

hewing, as

Now, if “to hew wood” is a

Therefore, if it were not a voluntary act of
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men t-—i•

Priest, to attend to the burial unless there was another
1there to act for him), where it is not possibleperson

that he does not defile himself, he is exempt from

punishment? Obviously notl This is a reductio ad

absurdum of Rabba1s argument.

Rabba counters by saying that the two situa

tions are not parallel; and, theref ore, the reductio ad

absurdum does not hold.

Scripture, in Numbers 19*13, says he shall be

which means that in any either voluntarycase,

or involuntary defilement, the law holds. The implica

tion of this is that in the case of the man going into

the forest,

involuntary going into the forest,

can be made that asylum is necessary for an involuntary

act.

11 he shall beon

defiled,11 has already been used for another deduction

11 in anyas Rabba suggests,and cannot,

cited in a Baraitha: Mhe shallclaimed is this,
includes defiled persons who took theirbe defiled,11

R. Adda bar Ahava now attempts to refute Rabba 

the grounds that the phrase,

The deduction for which it has already been

In the case of defilement, 
7)'7V /CNC , "

so no claim as yet

def iled,M

tary defilement; while in the case of mandatory defile-

no such stipulation is anywhere made for an

e., of an unknown stranger found dead on the

therefore, mean,

case. 11

road—it was the duty of the finder, even if the High

not want to he does not (i. e., in the case of volun—
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Mhis defilement is yet upon bim, 11sun se t

of Numbers 19*3 includes those still short of the atone

ment rite. In cases of defilements which need
fice and ablution, if the sun had set and the defiled had

if he is to claimT/S)/

two
points of the Baraitha from

Theref ore,

Therefore, objections to Rabba have been removed,all the

and his answer to the Rabbis stands

In the second subsection of the section of the

Gemara, totally different subject of discussion isa

It is considered at this point because someconsidered.

of the above discussion forms a part of the new subject

of steps in thestep or series

This new discussion further follows theargumentation•
thu sthe beginning of the previous discussion,form of

It is

through the device, (ok whichintroduced
those who teach [some of the abovethere aremeans,

show that he can derive the 
/j WxC 3fr.

ablution during the daytime (defilement ceased only with 

2),-frA>^C Vt,

giving it a legitimate right to be inserted here.

In order to counter R. Adda bar Ahavars attempted 

/cxC for the de—

to derive the first point of the

Baraitha and the words

of discussion as a

ground that the word 3(nTin this passage is

uses the word,

He does on the

a sacri—

not brought atonement but had entered the Sanctuary, they
3

are liable to extirpation.

a superfluous word in Scripture.

to derive the second.

duction he does, must now

refutation, Rabba,

he, Rabba,
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subject matter] in conjunction with the following
[discussion]•

the seventh day you shall keep the Sabbath;

in ploughing time and in harvest you R. Akiba
(second generation Tanna) states that the injunction

against ploughing and harvesting does not refer to

ploughing and harvesting of the Sabbatical year which

is prohibited in Leviticus 25:^f. Rather, Exodus 3^:21

is an injunction prohibiting ploughing in the pre

Sabbatical year where the produce would come up in the

injunction prohibiting harvesting
in the post-Sabbatical year which was partly grown

in the Sabbatical year. R. Yishmael adds that just as

bidden when it is

the law is the harvesting of the the first barley,

which is a religious obligation

R. Yishmael is challenged as

“What is R. Yishmael!s ground for saying thatasks Rabba,

Per

haps the ploughing meant was the ploughing for the

barley,

which Scripture nevertheless decreed he must rest anyway

the ploughing referred to is an optional act in the first

Sabbatical year and an

an optional act.

which is allowed even on the Sabbath).

ploughing is an optional act, harvesting is only for-

one of the Rabbis

shall rest,“

a seeming act of religious obligation, but about

0
work, but on

place (challenging his fundamental assumption)?“

Considering Exodus 3^:21, “Six days shall you

Theref ore, outside

on the Sabbath (in contrast to the cutting of the



- 37 -

this ground: if
already ploughed field, he does not have to

plow again. Hence, the ploughing referred to is not an
act of religious obligation.

Rabbina, in attempted refutation, states the

first subsection of this part and Rabba
then as

Rabba1s contention, then that the ploughing re
ferred to is not an act of religious obligation, still
stands.

to present a better refutation of the Rabbi1s claim. It
is this: say that harvesting is analogous to
ploughing. Just as in

already ploughed field he does not have to plough,an so,
too, if one finds already cutin the case of harvesting,
sheaves he does not have to cut again.
vesting referred to in Exodus 3^:21 is a ritually obliga
tory harvesting, can

sheaves he does not have to cut again? Obviously not,cut
as

cut the sheaves.
challenge of the Rabbis to Rabba does not hold.

one finds an

one can

Rabba counters the objection on

Rabba, however,

for one is commanded in Leviticus 23*10 to bring as well

it be said that if one finds already

identical objection that he made against Rabba in the 
k of the Gemara,

to conclude this section, goes on

counters with the identical argument that he used 
well.*5

Hence, R. Yishmael is upheld, and the

the case of ploughing, if one finds

Now, if the har-



CHAPTER IV

8B-9BB. MAKKOTH

The scope of the Mishnah now before us comprises
consideration of what the relationship of thea man

slaughter to the slain must be in order for the man
slayer to be obliged to seek asylum. Three different
groups of relationships are considered in this Mishnah.

The first law of the Mishnah states the follow—
t] seek asylum for [inadvertentlying:

[must] seek asylum forson
[inadvertently killing] his father? The second states,

t] seek asylum for [inadvertently killing] an

Israelite, and an Israelite must seek asylum

account for a sojourning stranger.’1 The third states,

’’And

advertently killing] a sojourning stranger.” The term,

denotes a non-Jewish resident who, living within the

a quasi-convert

The Gemara to this Mishnah is divided into four

The first section is based upon the first halfsections.

t]
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sylum for [in-

”A father [mus

”A father [mus

“All [mus

which in Hebrew is 2 b If

seek asylum for [inadvertently killing] his son.”

a sojourning stranger [must] seek a

on their

killing] his son, and a

“sojourning stranger,"

of the first section of our Mishnah,

Jewish community, abstains from the practice of idolatry,
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This section opens with an objection

Gemara points up statement of the previous Mishnaha
which, seemingly, is in contradiction to the passage
before us for consideration* The statement of the pre-

HExcluded from the law of banish-vious Mishnah is this:
while beating his son, [inad

vertently kills the Since two Mishnahs cannot
contradict each other as such, it will be shown that they
each refer to something different from the other and,
therefore, since they speak of different things, do not

conflict. The thought behind our Mishnah differs from
the thought behind the conflicting Mishnah.

To answer the challenge to our Mishnah, the
Gemara responds that our Mishnah refers to the case where

son who is already learned and inad
vertently kills him. In this case, the Gemara suggests,

.since the sonthe father must go into asylum because,

in

that the case of the father beatingthe previous Mishnah,

his son was excluded from the category of voluntary acts

which were prerequisites to having to seek asylum for

committing manslaughter). This would put the case de-
Mishnah into the category of voluntaryscribed in our

acts which are not outside the law of asylum.
An objection is raised against this answer,

to the Gemara of theGemara of our Mishnah makes reference

son] •11

a father beats a

filling a religious obligation (which was the reason,

as the

as the

ment is the father who,

is already learned, he, in beating the son, is not ful-
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previous Mishnah where we learned that a father is under

religious obligation to chastise his son even thougha
he is already learned. This makes the first answer un

acceptable , and the conflict between the two Mishnahs is
still in force.

Therefore, the Gemara again responds to the
challenge, saying that our Mishnah refers to
the father inadvertently kills his son while teaching him

is in the role of being a carpenter
The implication of this answer is that thisappren tice•

is a
tary act. the father is liableIn such a then, tocase,
asylum.

Again an objection is raised: in teaching the /
is in the role of carpenter’s appren-son while the son

the father is teaching the son a livlihood. This,tice,
is a religious obligation as we learn in Qiddushint oo,

30b that a father is under religious obligation to teach
The original conflict is still in

f orce•
The Gemara finally resolves the conflict by

obligation to beat his son.
in the role of carpenter’s appren-father teaches his son

Here the father is not performing an act of reli-trade•
Now,sincegious obligation.

’s

a case where the father is

a case where

citing a case where the father is not under religious

his son a livlihood.

tice at a time when the son had already learned another

while the son

This is the case where the

case where there the father is performing a volun-
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instance is presented in which the father, if
he inadvertently kills his son, falls under the category

who commits manslaughter while performing a volun
tary act. father must indeed seek asylum
for killing his son,

In the second section of our Gemara, we consider
the second half of the first law of the Mishnah,

t] seek asylum for [inadvertently killing] hisson
Hfa ther• This section opens with an objection to the

statement under consideration from a Baraitha which holds
that the phrase, ”he who kills
35x11, excludes from the city of asylum one who kills his
f a thcr• This Baraitha is in direct contradiction to the
statement of our Mishnah.

must go to the city of asylum for the manslaughter ofson
his father, the Baraitha holds that a son who kills his

may never be afforded

While in the previous section of our Gemara theasylum.
conflict of our Mishnah with another was resolved by
showing that our Mishnah referred to one case and the

is resolved in a different manner by Rav Kahana.
This conflict is resolved by showing that the

Simon and the MishnahBaraitha represents the view of R.
When two tannaitic sources arethe view of the Rabbis.

[mu s

a man

s view against another’s;

While our Mishnah holds that a

In this case a

not under religious obligation to beat his son has been

of one

"and a

and the conflict is resolved.

nothing more than one person’

father, under any circumstances,

in error, 11 of Numbers

found, an

other Mishnah referred to another, this present conflict
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the conflict is resolved in that both views are allowed

to stand.

That which stands behind both views is a principle

of law that we find in Sanhedrin 81a, namely, when a

person commits two capital crimes he is punished for the

graver of the two offenses.

of the offenses is determined by the method of execution

prescribed for each,

men t, the graver the offense is considered. The tw o

methods of execution that

execution by the sword and execution by strangulation.are

When one kills his parent,

The former is punishable by

sword, and the latter is punishable by means of execution
by strangulation.

Returning to Rav Kahana’s resolution of

flict, R. Simon holds that the penalty of execution by

ished for that capital crime for which execution by

the crimestrangulation is the prescribed penalty, namely,

Since Scripture prescribes atone—of wounding a parent.

ment through

for inadvertent wounding,

Simon’s position is punished for inadvertently woundingR.

asylum only for inadvertent killing and not

concern us in this argument

our con-

Which of the two is the graver

means of execution by the

strangulation is more severe than execution by the sword.

the more severe the means of punish-

and since the son, according to

two capital crimes, killing a parent and wounding a parent.
he, in essence, commits

Therefore, according to R. Simon’s position, in a case of
a son inadvertently killing his parent, the son is pun-
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the city of asylum.

that capital crime for which execution by the sword is
the prescribed penalty, namely, the crime of killing
one 1s parent. Therefore, when one inadvertently kills
his father, he must go to the city of asylum, theas

Thus
the conflict is resolved.

A statement of Rabba is added to the end of this
an amplification of R.

11 One whoposition. Rabba holds that the statement,
inadvertently kills another human being, 11 of Numbers 35*H>

excludes from the refuge of asylum one who only wounds

that this must be explicitlyhis father. The reason

tentionally wounds his father he incurs the death pen-

father he should be allowed the refuge of the city of

asylum.

ra ther,granted the refuge of the city of asylum but must,

pay the death penalty

Simon 1s

one who inadvertently kills another human being.

that one who inadvertently wounds his father is not

penalty of execution by the sword is more severe than

Therefore, Rabba*s statement is made to show

stated is that one might think that since if one in

execution by strangulation, and the son is punished for

section, and it comes as

Mishnah asserts, since Scripture provided asylum for

The Rabbis, on the other hand, hold that the

his parent, we have the view of the Baraitha, that is,
that a son who kills his father may not have refuge in

alty, in the case that one inadvertently wounds his
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The third section of the Gemara considers all

but the end of the second law of the Mishnah:• "All

Israelite, and an Israelite must seek asylum on their
This section of the Gemara is divided into

two subsections. The first section is a clarification
of the statement of this

section of our Miahnah. The term, is limited to
slave and a Cuthean.
The

begins with which

what we read in the Mishnah has reference to thatmean s,

which the Rabbis taught;

connotes is that the Mishnah before us supports the

following Baraitha,
The Baraitha that opens the discussion of this

section is as follows:
asylum or is flogged on account of an Israelite, and an

The Gemara first notes that it is
slave or a Cuthean must seek asylum or is

Cuthean is flogged in theIsraelite,
Israelite in the Divine name.case of cursing an

that only half
It is self-evidentof the reverse situation is clear.

[mu s

second subsection of this part of our Gemara 
the technical term, "fa 3 (w f /fJ'vkP,

"All, "
"All, "

account. "

clear why a

Israelite must seek asylum or is flogged on account of a

mean a

must seek asylum in the case of inadvertently killing an
flogged on account of an Israelite.

and a slave or a

"A slave or a Cuthean must seek

A slave or a Cuthean

t] seek asylum for [inadvertently killing] an

thus making it authoritative.^

The Gemara then states, however,

and the meaning that the term

slave or a Cuthean."

of the ambiguous term,



- U5 -
that an Israelite must seek asylum in the case that he

But why—and
subject of discussion—is an Israel-

slave or a Cuthean? The first
Israelite is flogged

slave that he cursescase
the slave or Catheon.

This is objected to on Scriptural grounds. The
verse making cursing an offense is Exodus 22:27, "You
shall not a ruler of your people. 11 In this verse,curse

hhowever, the word, is limited to one who acts
according to the ways of the people, Israel, which
clearly, neither a slave nor a Cuthean does. Therefore,
this proposed answer is invalidated.

made by Aha bar Jacob
(fourth generation Babylonian Amora), is that an Israelite

Cuthean in the case
Cu thean)that an

crime punishable by flogging and is

slave testifies

against the Israelite that he is guilty of a crime
to be a purjurerpunishable by stripes and is proven

making the slave liable to flogging).
This second proposed answer is objected to--the

the grounds thatstated as a question—onobjection is
Therefore, the analogyslave cannot give testimony.a

(thus

Israelite testifies against the slave (or

proposed answer is that an

a purjurer (thus making the Israelite liable

ite flogged on account of a

or a Cuthean in the

that he be guilty of a

count of a

this becomes the new

on ac-

is flogged on account of a slave or a

inadvertently kills a slave or a Cuthean.

proven to be

ruler,w

The second proposed answer,

to flogging), corresponding to where a
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cannot hold up; and the second proposed answer is in-

validated•

R. Ika, is this:

slave or Cuthean and inflicts less than a perutah worth
of damages (in the
damages worth more than a perutah, he pays only the
damages and is not flogged)* The proof for this posi—

statement of R. Ammi (b. Nathan, third
generation Palestinian Amora) quoting R. Yohanan who held
that one who strikes a wounding blow and inflicts damages
less than the worth of a perutah is flogged. Further,
the Gemara informs us, we do not draw

an act for which thea Cuthean,
Israelite can receive stripes,

act for which the Israelite cannot receive
analogy would be as follows: just asstripes.

Israelite cannot receive stripes for cursing a slavean
he cannot receive stripes for woundinga Cuthean,or so

The Gemara informs us that this

The fourth section of our Gemara is a considera
te last phrase of the second part of our Mishnah,tion of

"except for a sojourning stranger.M The implication of

this phrase is that from both categories of the Mishnah
to which this phrase is appended,sentence,

tion comes from a

(Such an

an Israelite is flogged on account

wounding a

an analogy between

or a Cuthean.

case that the Israelite inflicts

slave or
and cursing a slave or

a slave

of a slave or a Cuthean when the Israelite hits the

the sojourning

The final answer, given by R. Aha the son of

analogy is invalid.)

a Cuthean, an
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stranger is excluded. the sojourning
stranger is not afforded the protection of the city of

act of inadvertently killing an Israelite.
Rather, the sojourning stranger, as a punishment for such

is put to death.

that he inadvertently kills a sojourning stranger.

argument arising from
apparent contradiction in the Mishnah. From thean

“except for a sojourning stranger,phrase, n the Gemara

makes this deduction: since the Israelite slayer does

not have to seek asylum as he would for inadvertently

afforded the protection of asylum,
“except for a sojourning stranger,11consequence of the phrase,

is that the sojourning stranger is treated, with respect
to the law of asylum,

in the case involving an Israelite wholaw of asylum,

sojourning stranger or vice-verse,

does not hold.

Against this view is held the last clause of the

Mishnah which states,

allowed to] seek asylum for [inadvertently killing] a

sojourning stranger.” Contrary to the law under con-

of the last clause of the Mishnah,

a contradictionthe law of asylum does hold** Hence,

slaying another Israelite and since a heathen is not
2

11 The sojourning stranger [is

The Gemara opens with an

inadvertently kills a

as a heathen.

asylum for an

That is to say,

an act,

we can say that the

Similarly, an Israelite does

Rather, he goes free entirely.

sideration, in the case

In other words, the

not have to have the protection of asylum in the case
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arises with the law under consideration*

Rav Kahana resolves the conflict by saying

The last

clause of the Mishnah, where the law of asylum does

sojourning stranger. The law under consideration,
sojourning stranger,11 on the other hand,

where the law of asylum apparently does not hold for
so

journing stranger killed an Israelite. On this basis

sojourning stranger is afforded the protection ofa

asylum only when he has inadvertently killed another
sojourning stranger.

The Gemara then presents an argument parallel
to the last argument In this new argument, however,
Scriptural verses replace parts of the Mishnah. In

ti For the children of Israel
stranger and for the sojourner there shalland for the

be these six cities of refuge.*1
The cities shall be unto you for refuge fromitread,

The implication of Numbers 35*15 is

The implication of Numbers 35*12,the law of asylum.
is that only to an Israelite does the law ofhowever,

sojourning stranger is excluded

that each law refers to a different case.

that the sojourning stranger comes under the scope of

“Except for a

asylum apply while a

In Numbers 35*12, we

Numbers 35*15, we read,

the case of a sojourning stranger who killed another

the sojourning stranger, covers the case where a

apparently hold for the sojourning stranger, covers

the avenger.“

of this resolution by Rav Kahana, then, we can say that
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from the law since, in this verse, the sojourning

stranger is not mentioned

f lict
Rav Kahana resolves the conflict in the same

way that he did in the previous argument. Each verse
a different Under Numbers 35:12 falls thec overs case •

sojourning stranger who inadvertently kills
the

sojourning stranger is not afforded the protection of

asylum.

verse implies, the sojourning stranger is afforded the
protection of asylum.

Rav Kahanars resolution is challenged from an

MConsequently,Baraitha. The Baraitha reads as follows:
stranger and heathen who killed are killed.11 The inter
pretation of this is that just as a heathen is put to

death whether he kills another heathen or a non-heathen,

sojourner stranger is put to death whether he kills

non-sojourning stranger.another sojourning stranger or a

While Rav Kahana maintained that Numbers 35:15 stated
afforded the protection

that he killed another sojourning

stranger, the objection holds that the sojourning stranger
is never afforded the protection of asylum.

that the sojourning stranger was
of asylum in the case

so a

equivalent source, the interpretation of an annonymous

the case of the sojourning stranger who inadvertently

case of a

an Israelite; in this case, as the verse implies,

Under Numbers 35:15, on the other hand, falls

Hence, the two verses con-

kills another sojourning stranger; in this case, as the
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between Numbers 35:12 and Numbers 35:15. He states that

sojourning stranger
goes into asylum. In the case of

put to death.
Rabba then objects to the logic put forth by

should have in the case of a death
where an Israelite isresulting from an upward motion,

exempt from having to seek asylum, the sojourning stranger—
Hisda*s a fortiori argument to its logical

conclusion—should likewise be exempt from having to seek
a sylum.

by explaining the ground for the
severity of the original objection to Rav Kahana, re

solves the conflict between the resolution of Rav Kahana
The Baraitha refers only to a

sojourning stranger is under the misappre
hension that killing is permissible (in this case he is

the protection of asylum) and is always,never afforded

R. Hisda (third generation Babylonian Amora) 
therefore offers a different resolution to the conflict

R. Hisda as Rabba claims that the a fortiori argument 
• ■

a death resulting from
so a

Numbers 35*15 covers the case where death comes as a

case where death comes as a result of an upward blow.

case where a

a contrary solution:

if we argue R.

an upward motion, however, where an Israelite is exempt

In the case where death is a result of a downward motion, 
as an Israelite goes into asylum^

result of a downward blow, and Numbers 35:12 covers the

and the objection to it.

from having to seek asylum, the sojourning stranger is

Rabba, then,
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therefore, should not be killed. Rabba
who thinks killing is

permissible to be in the category
a wilful murderer and who should,

This is a reiteration of

The Gemara now moves to an argument tangential
to the previous discussion, and it stems from the Abaye-
Rabba controversy• The purpose of this tangential argu
ment is to show that the previous controversy is consistent
with opinions elsewhere expressed and that the disputants
of the previous controversy differ each following his own

The sign of the tangential argument is the
they follow after their

This tangential argument opens with the word,principle•
and is therefore an amoraic section.it is said,

the case of a man whoThe point of dispute is

thought he was killing

Rabbathe victim turned out to be a sojourning stranger.
is liable because he holds one whoholds that such a man

thinks killing permissible to be closely akin to a wil-
(Since the attack was intentional, withful murderer

a beast but the victim turned out

to be a

counters saying that he holds one
on one closely akin to

liable to the death penalty.
U an argument found above.

therefore, be held

principle.
phrase, meaning,

intent to harm ab initio,

forced, and,

To this Abaye objects, saying that one who thinks

therefore, liable to death for any killing.

that killing is permissible is* a victim of mischance, is

the man should have been more

man, or who thought he was killing a heathen but
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5careful) R. Hisda holds that such a man is exempt

who thinks that killing is per
missible to be a victim of mischance

objection to R. Hisda from
turns to a con

sideration of the Biblical narrative of Abimelech taking
Sarah. We read in Genesis 20:3, that God says to Abi-

’’Behold you are going to diemelech, on account of the

This shows Rabba1s view.cution. Abimelech, in taking

Sarah, represents one who thinks taking another
wife is permissible; shows Abimelech
to be closely akin to a wilful offender since, the text

R.
that the text of this Biblical narrative implies liability
not to human execution but to Divine displeasure. For

in Genesis 20:6, nSince you did this while beingwe read,
e., since you thought that the act was

(em-permissible,
phatically stated)•

in taking Sarah, represents one who thinksAbimelech,
how-wife is permissible; the text,

only a victim of mischanceshows Abimelech to beever,
the text shows, he will not die for his act

because God did not let him commit the transgression.
Rabba attempts to refute R. Hisda by applying his

taking another man *s

man 1 s

Rabba then raises an

woman you have taken,11 implying liability to human exe-

because he holds one

This shows R. Hisda’s view.

pure of heart,n

a higher source, as the discussion now

says, he will die for his act.

the text, however,

Hisda counters Rabba’s objection, and he claims

”1 have withheld you from sinning11

since, as
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reasoning to another verse and showing it to be faulty.
We read in Genesis 39*9 that Joseph says to Potiphar,

I do this great wickedness and sin against God?"
says Rabba, the reference would

sin against God and not against man for

which Joseph would not be punished. Rabba maintains,
however, that the punishment would be transmitted to

wife •

went is left to human agency to carry out. On this basis,

is demonstrated to be closely akin to a wilful offender,
which is Rabba!s position

Hisda then raises another objection to RabbaR.
We read in Genesis 20:4 thatfrom a higher authority.

"Will you slay a righteous nation?"Abimelech says to God,

with another verse from the narrative, Genesis 20:7,

where God answers Abimelech,

wife [to him], for he is a prophet." This implies,

according to Rabba, that God does not acknowledge his

The Gemara next asks a rhetorical question that

Joseph 1

•one who thinks that taking anotherts wife is permissible

be only to a

s having to pay the penalty for seducing Potiphar’s

"And now, return the man’s

the offense is permissible is a ground for exoneration.^

By R. Hisda1s reasoning,

word and answers him that he is liable to the death
7 penalty since he is not righteous in the matter.

Rabba, however, counters R. Hisda*s objection

human authority as it would be meted out, no doubt, in

"How can

Similarly, in Genesis 20:3, Rabba claims, punish-

This implies, according to R, Hisda, that the belief that
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leads, ultimately to the conclusion of the controversy*

The question is this:

be returned the fact that she is the wife of a prophet?11.
In other words, had she not been the wife of a prophet
would she not have to be returned? The implied answer to

of Genesis 20:7 means that Abimelech is bid to return

cerning that which Abimelech asks in Genesis 20:Uf, ’’Will
Did he [Abraham] not say toyou' slay a righteous nation?

’She is my sister the answer is,me,

that is, Abraham knew what answers to give to Abimelech.
The principle involved here is that when a lodger comes
to a city, he is asked about his food and drink and not
whether the woman with him is his wife. Implied in this
narrative is that Abimelech should have ascertained that

liable to punishment.
The Gemara then applies this all to the original

assertion of Rabba in the Rabba-Abaye controversy and
calledsojourning stranger,rules in favor of Rabba: a

who abstains from idolatry and who

practices the seven Noahite laws, who commits a crime
under misapprehension is put to death because he is

responsible for

arah] must

f?%

"Is the reason that [S

"He is a prophet,11

Sarah to Abraham in any case.

■ i mi

Thus, Rabba is upheld.

learning the facts even if he does not.

Sarah was Abraham’s wife and did not; therefore, he is

as stated by Samuel bar Nahmani. (third generation Palestin

ian Amora), who holds that "and now restore the man’s wife,11

Further, he states, con-

here a Noahite, one

this question, of course, is that the reverse is the case,



Because Rabba’s explanation of the interpretation of the
Baraitha that was held against Rav Kahana is upheld, the
conflict between Rav Kahana and the Baraitha with its
interpretation no longer stands. Each side refers to a
different case.

We conclude this chapter by reading the Mishnah
in light of the Gemara as we now note how the Mishnah
has been changed::
advertently killing] his son while teaching him a second
trade after the son had already learned a trade; and,
according to the view of the Rabbis,
protection of asylum for [inadvertently killing] his

A slave or a Cuthean [must] seek asylum forf a ther•

A sojourning stranger
is not allowed the protection of asylum for [inadvertently
killing] an Israelite, and an Israelite is exempt from

asylum in
A sojourning stranger is allowed thejourning stranger.

vertently kills another sojourning stranger and further
only if he has full knowledge that killing is not per-

a case where he [inadvertently kills]

a son is afforded the

missible» M

a so—

protection of as ylum only in the case that he inad—

must seek asylum on their account.
[inadvertently killing] an Israelite, and an Israelite

WA father [must] seek asylum for [in-



CHAPTER V.

MAKKOTHB 9B

In the Mishnah to this section of Talmud, we
consider the last two of the special categories of man
slayers, the blind man and the enemy. Each category of

is, divided into two parts.consequently,

Two opposing

Tanna) holding that a blind man who inadvertently kills
does not have to seek asylum and R. Me’ir (third gen
eration Tanna) holding that he does •

the case of the enemy’sIn the second part,
being granted asylum in the case that he inadvertently

The

Mishnah first presents the anonymous position: the
Follow-enemy is not allowed the protection of asylum*

stringent approach to the

Jose who holds that an enemy

who seemingly inadvertently kills the person whose enemy

(Since the enemy is hostile, he virtuallywarned•

stands before
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manslayer is considered separately in the Mishnah which

the world as already forewarned; and we

in^this we find an even more

er’s liability to asylum is considered.

he is is put to death because he stands as one fore

kills the person whose enemy he is, is considered*

views are stated, R. Judah (bar El’ai, second generation

situation, the view of R*

In the first part, the case of the blind manslay-
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thus putting the enemy

r. in the category of wilful murderer.)

R

position, a partial dissent from the anonymous position

times when he is not, the determining rule being when-
enemy] wilfullyever it can

killed he is afforded the protection of asylum. n

The Gemara to our Mishnah contains three sections.
the Gemara seeks to discover the

reasoning behind the respective position of R. Judah
and R. Mefir regarding the blind manslayer’s liability
to asylum as found in the first section of our Mishnah.

(well-known) Baraitha in
which it becomes apparent that the respective positions*

of the part of the Mishnah that we

of the phrase ’’withoutfollow from each side use

seeing” phrase giving one of the

seeming conditions to being granted asylum that are a

part of the section on manslaughter found in Numbers
R. Judah holds that the phrase ’’without seeing”35:22-28.

Me 1 i rexcludes the blind man from having to seek asylum; R.
brings the blind

1

be ascertained that [the

Simeon’s

’ s

The Gemara opens with a

are now considering

killed he is not afforded the protection of asylum and 

[whenever it can be ascertained that] he inadvertently

holds that the phrase, ’’without seeing”

”there are times

of Numbers 35:23, a

of the Mishnah, concluded the Mishnah:

In the first section,

assume, according to R

to kill the person whom he hates,

Jose’s position, that he is out

(b. Yohai, third generation Tanna)

when the enemy is afforded the protection of asylum and
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manslayer under the obligation to seek asylum. Accord
ing to Rashi, R* Judah’s position hinges' on the phrase
"without seeing" having in this context the meaning that
the must be able to

elsewhere; hence the blind man is excluded from thesee

law because he cannot see elsewhere

1while he inadvertently kills.
The Gemara proceed to show how R. Judah and R.

Me’ir arrive at their positions concerning the phrase,
R. Judah arrives at his understanding

’’whensince, in Deuteronomy 19*5 we read,way:

ttgoes into a forest with his neighbor to hew wood • •
a blind man going into the forest

comes under the law. when we read elsewhereHowever,

this phrase ’’without seeing” limits:

exclusion the blind man
R. Me’ip, noting that inOn the other hand,

”wi th-of the intentional murderer based upon the phrase,

then this

of exclusion following exclusion which is
Me ’ irR.Hence,equal to an inclusion into the law.

The talmudicincludes the blind manslayer under the law.
two exclusions being the equivalent of an inrule of

originally used ininvoked here by R.elusion,

man, while he killed without seeing,

’’without seeing. ”

a man

’’without seeing”

is an ex-

as he cannot see

we infer that even

Me 1 i r, was

Deuteronomy 19*^ we have as an exclusion from the law

is a case

elusion and ’’without knowing” is an exclusion,

out knowing,” states that if ”without seeing”

of the use of ’’Without seeing” as an exclusion in this

the law to have as an
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As

the rule rather than the logic

became the important thing,,and the rule gained accept—

legitimate device for talmudic exegesis whether

the logic wa s valid or not.

The second section of the Gemara to our Mishnah

is centered around an explanation and an expansion of

Josefs position which the Gemara,R. in its opening
remark, challenges: on the ground that the enemy should

not be put to death unless he is specifically warned not

to kill. this warning before the murder

is committed is necessary prerequisite to a conviction.a

The Gemara answers the challenge by stating that
the section of the Mishnah under consideration is only
the view of R. Jose b. Judah (fourth generation Tanna)

Judah1sfollowing logically from it. Jose b.We learn R.

MA scholar does not need to beposition from a Baraitha:

be convicted of murder even if there was

warning] because the only purpose of warning is tono

discern between inadvertent killing and wilful murder. 11
Since the assumption is that an enemy will only kill

wilfully,
position as found in the Mishnah is answered.

The last section of the Gemara to our Mishnah is
The GemaraSimeon.

specific case which would illustrate

no warning is needed; and the challenge to

opens by asking for a

a discussion of the position of R.

In a murder case,

“whenever it can be ascer-

warned [ he can

ance as a

in situations where the logic was always invalid.

time passed, however,

R. Jose’s

R> Simeon’s determining rule,
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cask.

he is—the killer is given the protection of asylum

that the killing

took place with malice aforethought2). On the other hand,

if the rope si ips—thereby causing the cask to fall and

kill the person whose enemy he is—the man is not given

killing took place with malice aforethought )•

This is objected to (as is the Mishnah therefore

objected to)

the [rope of the] windlass apparatus slips [italics mine]

The implication of the Earaitha is thatfrom his hand.11

there is no provision for asylum while

only is the rope slips does the killer seek refuge.

contradiction which must be removed.

The

the firstfollowing way:

first half of the conflict is resolved in the
4 in the case of a rope slipping,

(since it cannot be said in this case

The case provided is the case where the enemy
protection of asylum.11

tained that [the enemy] wilfully killed he is not afforded

1 ow e r s a

s position as stated elsewhere in a Baraitha:

the protection of asylum (because it can be said that the
3,

Hence, we have a

causing the cask to fall and kill the person whose enemy

on the ground that it is inconsistent with

MR.

tained that] he inadvertently killed he is afforded the

if the rope snaps

Simeon says that a man never goes into asylum unless

the protection of asylum and [whenever it can be ascer-

an enemy (who isview, no asylum granted, refers only to

In this cask, if the rope snaps—thereby

R. Simeon’

not afforded protection from the blood avenger because it
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that he killed with malice aforethought)

the Baraitha which provides asy
lum for the killer, refers to a case of non-enemya

to suspect malice afore-even
In the case of the rope snapping-^,thought) the conflict

the first view, asylum pro
vided ,

the implied view of the Baraitha that no asylum is neces—

Hanasi. The basis of this resolution is the first part of
the Mishnah that we considered in chapter II:
axe-head slips [snaps loose] from its helve and cau se s

death to result, Judah Hanasi holds that the killer does

not have to seek asylum and the Rabbis hold that he does.”
The position that if the rope snaps' the killer (even in
the of the enemy—how much the more in the case ofcase
friend!) may seek asylum represents the view of thea

Rabbis, for the Mishnah of chapter II informs us,
the iron snaps loose from its helve • • • the Rabbis

the

snapping of the rope being analogous to the snapping
loose of the axe-head from its helve because the piece

On the
thatthe implied position of the Baraitha,other hand,

the killer does not have to seek asy
lum, is the view of Judah Hanasi for the Mishnah of chapter

that in the case of the iron snapping loose

hold that he [the killer] does [go

"If

"If the

(where there is no reason

II informs us

case of snapping represents the view of Judah

of rope remains in the hand as the helve does.

if the rope snaps

is the view of the Rabbis while the second view,
is resolved in this way:

while the second view,
can be said

into asylum],"

sary in the
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On this basis, the conflict be~

R
tween the two sources is resolved and the position of

from the helve, analogous to the case of the rope snapping, 
no asylum is necessary/*

Simeon, as stated in the Mishnah, is upheld.



CHAPTER VI

B. MAKKOTH 9B-11A

The Mishnah and Gemara to which we now direct

attention comprises the longest section of theour sec

ond chapter of Makkoth. It is largely aggadic rather
than halachic. The Mishnah considers the following
topics: the places where those who seek asylum must go

to find it, the number of cities which afford asylum, the

tection the manslayer is to be given while he flees to

were connected with cases involving asylum. For pur

poses of convenience, we have divided the Mishnah into

five sections.
The first section informs us of the places to

biblical authority which allows for the existence of
One who seeks refuge from the bloodthese places.

avenger goes to any one of the three cities of asylum

legitimacy for the existence of these six cities isThe

based upon Numbers 35*13-1^? M shall be for• • there

three citiesyou shall placeyou six cities of asylum:
cities in theand you shall place threein Trans-Jordan,

- 63 -

which one who seeks asylum must go and gives us the

the cities of asylum, and the original practices that

in Canaan or the three cities of asylum in Trans-Jordan.

connecting links between the cities of asylum, the pro-
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The second section informs us that none of the
six cities of asylum provided asylum until they all, as
one, provided asylum. That is, the three cities in Trans-
Jordan , ■which were chosen before the three in Israel, did

not provide asylum until those in Israel were chosen. The

basis for this is Numbers 35:13, ”There shall be six cities

which is understood in the sense that the num-

The third section states that direct roads
up leading from city of asylum to another. The basisone
of

divide the border of your land into three . •
to the city of asylum.

infer that the cities were set
way that they were easily accessible.

In the fourth section we learn that every effort
was made to protect the manslayer as he fled to the city
of asylum.
blood avenger up until the moment that he set foot into

the actual city of asylum, efforts were taken to dis

courage the blood avenger from harming the manslayer be —

Thischance to reach the city of asylum.fore he had a
of the Mishnah states that two scholars weresection

appointed to escort the manslayer to the cities of asylum

the manslayer’s behalf if the

Based upontried to kill him on the way.blood avenger

land of Canaan which shall be cities of asylum.H

that every

up in such a
By way of implication, we

of asylum,”

were set

Though the manslayer was fair game to the

so that they could speak on

murderer might run there,11 that is,

ber, six, is to be taken literally.

this is Deuteronomy 15*3, ’’Prepare a road that you
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i s Me ’ i r,R. under

standing this to be indication that the manslayer hadan

a word of his said that the manslayer could, if heown,

wished , R. Me’ir expands thespeak on his own behalf.

the beginning of this section.

From the fifth section we infer that until proven
otherwise, all killers are treated as manslayers. This
section, stated in the name of R.

that before the trial, the manslayer and the ■wilfulu s

treated the same way, both being sent to the
city of asylum. At a later time, the court brings out the
accused to stand trial. On the basis of the outcome of the
trial, if one is found of a capital crime, he is put
to death by the court; a
capital crime, he is freed; and if one is found liable to
asylum, he is returned to the city of asylum. The Script
ural basis for the latter point is derived from Numbers

. . the congregation shall return him [the35:25, 11
manslayer] to the city of

The Gemara opens with a well-known Baraithatwhich

expands the information given us in the Mishnah. We learn

here what the names of the cities of asylum were, although
This Baraitha states thatthis is found in Scripture.

Moses set apart three cities in Trans-Jordan corresponding
Furthermore,to which Joshua set apart three in Canaan.

asylum to which he had originally

"This

guilty
if one is found not guilty of

fled. "

murderer are

view of

Deuteronomy 19*^, which is understood here to mean,

Jose bar Judah, informs:

the word of the manslayer, H
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the cities ivere set up like two rows of trees in a

vineyard: Hebron, in Judah, corresponding to Bezer

in the Wilderness; corres

ponding to Ramoth, in Gilead; and Kedesh, in Mount

Naphtali, corresponding to Golan, in Bashan. The basis

for this is Joshua 20:?f and Deuteronomy U:^3* Finally,
itDeuteronomy 15:3, • • that you divide the border of

iiyour land into three, is interpreted to mean that the
distances from the southern boundary to Hebron, from
Hebron to Shechem,
Kedesh to the northern boundary were to be similar. From
this we infer that the verse was understood to mean,
ii • • that you divide the border of your land equally,*1
because four sets of distances are mentioned and not three.

Noting that only two tribes had their territories
in Trans-Jordan in contrast to the ten that had their
territories in Israel-1-, the Gemara questions why the same

We would not logically expect this.necessary in Israel.
of the Gemara in anAbaye answers the query

!
manslaughter was a moreaggadic fashion:

(which is in Trans-Jordan) than in Israel. Thein Gilead
”Gilead is a city of themproof for this is Hosea 6:8,

it El«-R.that fashion iniquity, foot-tracked from blood

which asks what ”foot-tracked from blood”of the Gemara
that "foot-tracked from blood”R. Elazer saysmeans.

azar concludes Abayevs answer by responding to the question

number of cities were necessary in Trans-Jordan as were

common occurence

from Shechem to Kedesh, and from

Shechem, in Mount Ephraim,
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there tracked down people and

killed them.

rence in Gilead.
In addition to this, upon noting that in Trans-

Jordan the cities of Hebron and Shechem lie nearer each
other than the other cities
the cities of Ramoth and Golan,
together than the other cities

"why are some cities furtherto the questiona n sw e r

cities be situated in this way because manslaughter was
ac

cessible cities of The proof of this is Hosea
6:9, "And as the bands of robbers wait for a man, a

in the way toward Shechem do theygroup of priests,

R. Blazer concludes Abaye1s answer by respond-

"aing to the question of the Gemara which asks what

R. Elazer says that the people
those

priests who join together in groups to divide terumah.

It should be noted that both in this proof and in the
previous one the derivations from Scripture are purely

aggadic•
the derivations areRather than exegetical,texts•

asylum)•

also frequent in Shechem (hence the need for more

group of priests" means.

murder. "

common occurrence in Shechem.

Hence, manslaughter was a common occur-

(the Gemara text is out of order at this point) answers:-

again in an aggadic fashion that it was necessary that the

apart at one end and closer together at the other?-^"

Hence, manslaughter was a

in Canaan, are closer
2 on the line,

would join together in groups to kill people like

means that the people

Abaye, in

Rather than proof-texts, the verses are pre-

on the line and, also, that
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eisegetical• Abaye is reading into the texts: the

texts do not really suggest the inferred meaning from
scientific standpoint.a

The Gemara then challenges our Mishnah, which

stated that the number of cities of asylum is exactly

of asylum.

“youe., the six cities,
e., cities of asylum. The

is in conflict with

the Pentateuch.

Abaye resolves the conflict by showing that the

Mishnah is referring to something different from that to

which the Numbers 35*6 verse refers; and,

tw o passages are not in conflict.

lum mentioned by the Mishnah afford asylum with or without

the refugee’s knowledge that the city grants asylum or with

or without the refugee’s having gone there to seek asylum.

On the other hand, the forty-two cities mentioned by Num

bers 35*6 provide asylum only if the person who goes there

has asylum in mind when he goes to the city and knows that

the city has the property of affording asylum. Therefore,
and the Mishnah does notthe conflict is explained away,

conflict with Numbers 35*6.
The Gemara next challenges the legitimacy of two

cities of asylum in its asking how Hebron andof the six
This not only challengesKedesh can be cities of asylum.

The basis for this objection is Numbers 35:6, 
’’And in addition to them,” i.
shall place forty-two,”

The six cities of asy-

six, by asking if there were not more than six cities

therefore, the

Mishnah, it is therefore pointed out,



- 69 -

the Baraitha found at the beginning of the Gemara which

mentioned and upon which the Baraitha is based. In the

objection to Hebron Scripture is shown to be in conflict

dictions all referring to different things.

The challenge to the legitimacy of Hebron is

based upon Judges 1:20,

Moses had spoken.” The implication of this is that if the

city was given to Caleb for a possession it could not be

for the cities of asylum were Levitical

cities. Abaye resolves the seeming conflict between the

two Scriptural passages by saying that Caleb was only

given the surrounding of Hebron but not the city itself;

the assertion that Hebron is a city of asylumtheref ore,
The proof text for Abayefs assertionis not contradicted.

”They gave to Caleb the son of Jephunnehis Joshua 21:12,
the field of the city and its villages for his possession.”

The challenge to the legitimacy of Kedesh is
”The fortified cites are: • •derived from Joshua 19*35^,

there is a Baraitha which states thatiiKedesh • • Now

[i.
large fortified places; rather,

e•, the cities of

”They gave Hebron to Caleb as

”they do not make these cities

also challenges Joshua 20:7 where these two cities are

asylum] small castles or

a city of asylum,

infallible and contains no contradictions, apparent contr-

This leads us to

with Scripture, which, incidentally, in the talmudic

mentions these two cities as being cities of asylum; it

[they make them] middle-sized towns.”

scheme, is impossible since Scripture, it is held, is
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the following: if cities of asylum cannot be fortified
place s,

city of asylum. This is contrary to the assertion

of the Baraitha of the outset of the Gemara and to the
assertion of Joshua 20:7.

The implication

city of Kedesh mentioned in Joshua 20:7* Therefore, the

R. Ashi (sixth generation Babylonian Amora)asylum.

cites another example of the phenomenon of two cities

having the same name in support of R. Joseph. The two

cities he mentions are Selucia and Fort of Selucia.

of the previous argument the main subject

That link is the Baraitha in which

it is learned that cities of asylum cannot be fortified

cities

The full Baraitha is stated here,

expands the information of the Mishnahto our Mishnah,

how the cities are to be built, where

to sustain(in relation to certain essentials necessary
and what article mayto be located,

Thethe cities.set out in,not be brought into, or
city of asylum is not to be made

The conflict is reconciled by R. Joseph (b. Hiyya, 
third generation Babylonian Amora) who states that there

because it tells us

life) the cities are

be a

Baraitha tells us that a

of this is that the fortified city of Kedesh is not the

and Kedesh is a fortified place, Kedesh cannot

were two cities by the name of Kedesh.

of the dis cussion.

Under the device of , the Gemara now makes an

and, in relation

element, a link,

Kedesh of Joshua 20:7 is, indeed, one of the cities of
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a middle-sized town# The city is to be establishedas
only at
water is brought into the city. It is only to be estab-

It is only to be established in a popu
lous district (so that there will be settlements that will

a force of blood
avengers will not overwhelm the con-

if the surrounding population diminishes,sequence, more
people are brought to the surroundings•

Israelites are brought there. According to the view of
R. Nehemiah (third generation Tanna) weapons may not be
sold in the cities of asylum although the Sages permit

of weapons.
traps may not be set out nor ropes left dangling about

R. Isaac (fourth generation Tanna) provides the Script

ural basis for this Baraitha; and it is found in Deuter

onomy U:U3, "And he [the
n This is interpreted tothe city of

state] must provide the refugee with the

the provisions of the BaraithaHence,

On the Basis of the same interpretaion that R

Isaac gives of Deuteronomy 4:^3, the Gemara cites another

manslayer] shall flee there [to

asylum] and live.

lished in
4 

available )

a market district (so that provisions will be

as a

a place of water, but if there is no water there

so as not to encourage blood avengers to come around.

small castle nor a fortified place but, rather,

be close at hand and, consequently, 

city5); and, as a

Finally, in the cities of asylum,

mean that [the

the sale

the local residency diminishes, priests, Levites, and

means through which life (and livlihood) can be sustained.

In addition, if
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11 WhenBaraitha,

goes into asylum with him. R* Zeira draws an inference

from this Baraitha and says that a man should not teach a
The logic behind this

inference is that if one teaches a pupil who is not a pro
per person, he might find himself in the predicament of
having to go into asylum for crime he did not commit.a

R. Yohanan states the reverse of this Baraitha
and

demy goes into asylum with him.

This is challenged because another passage—ci ted

source do we know that the words of Torah provide asylum?"

That is, asylum from evil, implying that the Torah does
because he studies Torah,

would never do anything that would cause him to have to
seek the refuge of asylum. We know it from Deuteronomy

"He shall flee to one of these cities and live:
Bezer • the Torah whichand this,• • Golan,• Ramoth •

n This homilyMoses placed before the children of Israel

is based upon the exegetical device known

two passages in Scripture which are
joined together for exegetical purposes.one another are

here is read in conjunction with the next verseThe passage
that the Tbrah is a [city] of asylum.which then means

the immersing of oneself in the Torah is anTheref ore,

act of

aspol/^O whereby 

in close proximity to

provide asylum and that a master,

student who is not a proper person.

a student goes into asylum, his teacher

says that if a master goes into asylum his entire aca-

asylum which protects the one who participates in

here—purports R. Yohanan to have said, "From which biblical
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the act from doing evil. The contradiction between the

first statement of R. Yohanan and the second is as follows:
the first statement implies that a master can commit an

act that will force him to go into asylum and the second

The conflict between the two passages is resolved

by saying that R. Yohanan has in mind a different teacher

in each of the two passages. In the second passage R.

Yohanan refers to teacher who translates his learninga

into practice and in the first he refers to one who does

not (i• e., one has to put into practice the laws of the

Torah in order for the Torah to provide asylum from doing

in the second passage, said that the Torah
provides asylum, protection, he meant asylum from the Angel
of Death.. An aggadah about R. Hisda is then cited which
illustrates how the study of Torah protects someone from

string of aggadic Midrashim which are all eisegeses of
All of these Midrashim relate to theScriptur al verses.

previous section in that they deal with the two subjects
the cities of asylumof the immediately previous section,

This relationship is the reason

that the redactors included these Midrashim in this place.
string of Midrashim brings the first major divisionThis

of the Gemara to our Mishnah to a close.

The Gemara now turns to a presentation of a

Another way to resolve the conflict is to say that

when R. Yohanan,

implies that he cannot.

the power of the Angel of Death.

and the study of Torah©
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The second division of the Gemara has, as its

listed subject, this statement from our Mishnah:

roads were cities of asylum]

The Gemara opens with a Baraitha that expands the

scope of the Mishnah. It tells us, giving as the quoted

that at the crossroads

signs were erected which indicated where the cities

of asylum were The reason for these signs was to help

possible help was given the manslayer to escape the blood

avenger.

-he Mishnah gives as its proof text for the subject

under discussion the text of Deuteronomy 15:3>

the roads••• ii The Gemara understands the verse to mean,
preparation for the use of the road,11a

which

This verse is taken as the Scriptural authorityroad.

for the signposts.
The Gemara now gives a proem of R. Hama bar Janina

The proem

fcrjo ->2 (</** nikf a
Hama bar Hanina opened his discourse on • *

this parasha from here, followed by a verse from the
Th e verselesson is drawn.Hagiographa.

is Psalms 25:8, "Good and upright is the Lord; therefore

nset up between them [the

MPrepare

a means by

"Direct

From this verse a

a fleeing manslayer will be able to find and use the

to a

road and not get to the cities.

"Make

We see here that every

the blood avenger before their trials, avoid the wrong

authority R. Eliezer b. Jacob,

the manslayers, fleeing to these cities for sanctuary from

R.

sermon on the topic under consideration, 
opens with the formula, J
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(We note how the

the subject of signposts pointing to the cities of asylum;
this is the reason that this proem is inserted here by the
redactors.) A deduction from this verse based upon an

— ?°rtiori argument is that if God will teach sinners, how

much more will he teach the righteous.

The Gemara, because it has given

This one is related to the first because itanother• opens
with the same formula as the proceeding proem and because

it deals with the relationship to

the cities of asylum.

b. Laqish (Resh Laqish, second generation Palestinian

Amora’) . The first,

“And he who did not lie in wait,Exodus 21:13, bu tstates,

the Lord caused it to come to hand,

Themake for you

“As the ancient parableI Samuel 2^:13, states,

the wicked shall go forth wickedness.” According to

one intentionallyinstance where two men each killed a man,

there werehowever,In both cases,

punishments could be metedno
TheWhat happens in suchout by a court.
the LordAt the inn,to an inn.both men to go

tothe murderer,the man who killed intentionally,causes
while the other who inadvertently killed,sit under a ladder

one] I[for such a

Two verses are considered in this proem.

a situation involving

a place whither he may flee.”

an instance?

Lord causes

one proem, now gives

and one inadvertently.

second, from

The proem is ascribed to R. Simon

this proem, the texts we have before us refer to an

says, from

concept of “instructing on the way” clearly relates to

he will instruct sinners on the way.”

no witnesses; and, therefore,



- 76 -

the manslayer, is brought to being upon the ladder from

The result is, therefore, that the murderer is put to death
while the manslayer now must flee to the city of asylum.

The basis for this exposition is the idea that from
the Exodus can question Divine justice© God causes

to inadvertently kill© Therefore, why should that
man have The answer comes from theto go into asylum?
I Samuel The manslayer is not altogether blameless©verse•
We might say that this is the reason why he, rather than

is chosen to do God’s bidding.another, This being the

it is justifiable that he be thecase,

to the city of asylum. the cases in which aIf we note man
must seek asylum, see that there ia always some negligencewe

This alone is a kind of "wickedness. "involved What this
Midrash gives u s,

justice of the law of asylum©

Following this Midrash is another which asserts

man can go in whateverfree will:

If we consider this second Midrashdirection he desires

together with the previous Midrash as
it is man that causes himself to

and Godposition where he will have to seek asylum,

does not randomly pick just any

(thirdIn this second Midrash, Rabbah bar Rav Huna,
generation Babylonian Amora), quoting R. Huna (second

generation Babylonian Amora), or R Huna quoting R. Elazar,

Gemara r

man to do his bidding©

one to be forced

be a

verse one

a unit, we see the

a man

s point of view:

at least initially, a

which, while descending, he falls and kills the murderer®

then, is a theological basis for the
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says that the idea that

Torah, Whenever a

this is given for an idea, the
idea is reckoned to have absolute support*

From the Torah: ” Thenwe read in Numbers 22:12,

’You shall not go with them, i ii and we
read nin Numbers 22:20, If the men come to call

with them* n This shows that Balaam,

have free choice* Since God tells Balaam both to go and

since God and Torah by definition of theandgo,

Talmud contain no contradiction, this apparent contradiction

must mean something non-contradictory•

implies, that God only gives alternatives; man must make

a choice*

“IFrom the Prophets:

am the Lord your God, who teaches you for profit, who leads

[whichever] road you go* of theThe implication

is that thethe Midrash understands it,Isaiah verse, as

follows is the result of his own choosing.path which mana

From the Hagiographa: we
he will [be allowed0] to speakii If he is of the scorners,

if he is of the modest, he will give forth

The implication of this, according to the Midrash,grace* 11
is led on the path of his own choosing.is that

returns to a halachic considerationThe Gemara now

read in Proverbs 3:3U,
6-

a man

three—fold citation as

we read in Isaidh 48:17,

as well as all men,

an alternate source of the Midrash,

trip to the cities of refuge on the roads

not to

of the manslayer’s

the Prophets, and the Hagiographa*

you, go

you on

God said to Balaam,

That is, the Midrash

man is lecl< in whatever path he desires is found in the

scorn; and
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The Gemara here expands the subject

matter of the Mishnah©

This halachic consideration opens with a statement

Huna who holds that if whileof R. manslayer is fleeinga

to the city of asylum and the blood avenger finds him while

the way and kills him, the blood avenger is exempt fromon

pun ichmen t• The basis for this position is a phrase

found in Deuteronomy 19:6, "and there is no judgment of

death for him©” The word, has an ambiguous antecedent,

and R. Huna holds that its antecedent is the blood avenger©
An objection to R. Huna is raised from a higher

in an argument stated in this form:source

avenger•

t ] the manslayer,

you assert]?

"sinceC
Hhe did not hate him in time past, the antecedent

’’him,” is obviously the manslayer Iof the word,

The logic involved

R. Huna reads Deuteronomy 19:5-6, “•••heis as follows:
lest the blood

[the blood avenger] beingavenger pursue the manslayer,

and overtake him—the road is very great—and killenraged,

judgment of death for him [the bloodAnd there is no
The objecting position reads the end of theavenger]. “

apparent refutation of R. Huna®

is it the blood avenger [as

B©

him©

A©

leading to the cities©

This is an

Since we also read in the same verse,

“him,“

shall flee to one of these cities and live,

You say the antecedent of “him” is the blood

However, is the antecedent [no

as I assert, or
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passage as follows: n •••lest the blood avenger.• •kill him

he [the manslayer] is undeserving of death since he didwhen

The conflict is resolved as it is stated that R

Huna is merely arguing the view of a different Tann$; and ,

have only a statement of two different views

instead of a real conflict. The Tanna that R. Huna follows

argues as follows::

The antecedent of ”him” is the. bloodA. avenger.
B, You say that the antecedent is the blood avenger

Is it perhaps the manslayer?
when the text says, ’’And he hated himC Answer:

not in time past,” the text is speaking of the
Theref ore,

’’there iswhen the text says,
death for him,” it must be speaking of the
blood avenger (for, if it is not, the text

superflous element, which cannot be).contains a
returns to a discussionat this point,The Gemara,

point of the Mishnah which the Gmeara expands via the
The Gemara in the previous section has been

that attempts were made to prevent the blood avenger from
Sincekilling the manslayer before he reached the city.

it is 1logical progression of ideas,

device, 
discussing the question of the blood avenger’s liability

manslayer who did not hate the victim.

this is a

The Gemara now goes on to show

of a

no judgment of

therefore, we

not hate [the victim] in time past,”

on the road and killed him.

in the case where the blood avenger found the manslayer
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brought up at this pointe The statement of the Mishnah

is as follows: "Two scholars were appointed to escort

the city of asylum] and speak

the blood avenger, try to]

The Gomara, asking what the scholars said to the

"Do they not warn the blood avenger

that if he kills the manslayer he will be liable to the
Mdeath sentence?

speak words befitting the occasion and tell the blood

avenger not to act like a murderer since the matter came to

the manslayer’s hand inadvertently. This is followed by

the statement of R. Me’ir found in the Mishnah which

own behalf.

Providence through agents

At this point the Gemara takes exception to one of

the statements contained in the. plea of the scholars,

ob-to the manslayer's

jecting to the statement

vious statement and need not,

iffor this objection is found in this question:

of killing had been intentional, would the killerthe act

be allowed the protection of the city of asylum?

that the objection istherefore must showThe Gemara

him [the manslayer] there [to

e.,

"the

The answer is no^ . for according to a Baraitha they

on his behalf lest anyone [i.

matter came

The reason

on the grounds that it is an ob-

therefore, have ever been said.

blood avenger, now posits,

also say to the blood avenger that much is effected for

kill him on the way.”

Finally, the Gemara states that the scholars

asserts that the manslayer may, if he desires, speak on his

hand inadvertently,"
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invalid,

murder the murderer is afforded the protection of asylum

as we learn from a Baraitha* The

if the Baraitha cited here is R.source Jose bar R. Judah,

expansion of the view of the same

The Baraitha, in contrast
contains proof-texts for all three verdicts

possible at the trial whereas our Mishnah only gives a

giving the court authority to put one adjudicated a wilful

murderer to death is Deuteronomy 19:12, and the proof-text

giving the court authority to free one adjudicated innocent

is Numbers 35:25 In addition, in the Baraitha, we have
preserved R. Judah Hanasi’s dissenting view to R. Jose

Judah’s fundamental assertion that all murderers who

go to the city of asylum before the trial are granted

R. Judah Hanasi holds that theasylum until the trial.

city of

This view is probably
reading Deuteronomy 19:11-12

smites him thatrises up against him,lies in wait for him,
then flees to one of the Cities of God, the

city shall send and take him from there andelders of the

that hegive him unto the hand of the blood avenger so

dies* 11

we must--weconsider the Baraitha as a unit— asIf we

“If it be that a man hates his fellow and '

asylum does not grant asylum to wilful murderers

in this way:

and it does so by saying that even in the case of

sage as found in our Mishnah*

until the case is tried,

to our Mishnah,

and the Baraitha is an

based upon R. Judah Hanasi’s

at any time, not even before the trial*

b* R*

proof-text in the last instance.

he dies, and

In the Baraitha, the proof-text
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category or topic of
discussion into -which both views fit. That topic is this:

city of asylum provide sanctuary,

The redactor also implies

situations in which the cities of asylum do not provide

sanctuary to one who flees there.

In the first,
the majority of whose residents are murderers cannot provide

sanctuary for any new fugitives. The authority for this

statement is Joshua 20:^, 11 He shall flee to one of the cities,

stand at the entrance of the gate of the city, and speak
iithe ears of the elders of that city. This

is interpreted to that he must speak his cause and notmean

In the case that the majority of the

his cause would be a cau se

R. Elazar states that a city of asylumIn the second,

san c tuary.

R. Elazar understands the manslayer’s pleadingJoshua 20:4*
to be a prerequisite to his entering into

body of elders, he cannot

cannot enter

presents an amoraic controvery overThe Gema-ra now

city of asylum without

The disputants are R. Ammi (third generationadmit fugitives

in what instances does a

a city of asylum,

the city; and if there is no

whether or not a

which has no body of elders cannot admit those seeking

The authority for this statement is again

like their cause.

a body of elders can

can abstract from the two views a

of his cause

city’s residents are murderers,

his cause in

a cause like their own.

and in what instances does it not?

this abstraction in his placing, at this point, two more

R. Elazar states that

make his plea and, therefore,
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Palestinian Amora) and R. Assi (third generation Palestinian

Amora) Following this controversy are

troversies between R. Ammi and R. Assi, both identically
parallel to the first controversy, over whether or not in

city in which there isa body of eldersno

’’stubborn and rebellious over whether

or not in

murder-atoning heifer can be brought.

The first controversy over the question of whether

city that does not have a body of elders can admit

fugitives, R. Ammi holds that it can admit fugitives while

R> Assi holds that it cannot* The ground for the contro
versy is the interpretation of Joshua 20:^ R. Assi holdso

essential requirement that must be met in order for sanc
tuary to be granted, and R. Ammi holds that this verse
states that the presence of elders is but a general
requirement that should be met in order for sanctuary

if there is noAccording to R. Ammi,to be granted

Following the three controversies between R

the Gemara considers the totality of the

Scriptures from which the verse which touchedsection of

off the previous discussion came.

’’The Section on

Murderers. 11

other place in the book of Joshuathat while in every

son, ” and

body of elders, the person may still be admitted.

that this verse teaches that the presence of elders is an

two more con-

a city in which there is no body of elders a

declared a

a person can be

or not a

Ammi and R. Assi,

A peculiar characteristic of this chapter is

of Joshua 20, is called, by the Talmud,

That section, the whole
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God ’ s addresses to Joshua

address begins, "God spoke © 11 The Gemara

The ususal connotation of

an introduction to a speech in address
The former has a much harsher connotation than the latter.

to tha t

Tha t is, is a command to Joshua to fulfill a commandment
of the Torah, to set up cities of asylum. Accordingnamely,

God tells Joshua to fulfill a command found in the Torah.

The Gemara challenges the basic assumption of R.

JJama bar Janina by

The implication of theverb,
that, perhaps this section is not spoken inquestion is

if it is not, R. pamaharsh language. Fur thermore,
to it are invalidthe answerquestion as well as

and illegitimate.

Genesis 42:30 is cited:The challenge is met, as

n] harsh words withph] spoke [ usnThe man [Jose

"God said," here,

implies a harsh tone.

asking if every speech involving the

makes this unique use of th© verb, 

discussion.

are proceeded by the words,

Hama bar Kanina’s question is • •
the content of the Section on Murderers is from the Torah

the only time in the book of Joshua that
8

The answer

bar Vanina’s

in this chapter, the

R. Hama bar Panina asks why the Section on Murderers 
is spoken in the strong language of ^7 f(C *

O?3'/ is as an introduction to

This being the case, the use of the verb~®3'/is justified.

which is, generally,

to Rashi, this is

923 , its subject of

a speech in command in contradistinction to
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Thi s

that implies that there is at least

Such a use is found in
Malachi 3:16: “Then they that feared the Lord spoke

[ to one another. “ is interpreted
here in the Baraitha to mean gentle speech.

This also implies

923 does not always implygentle speech. Therefore,
a harsh tone:

Hama bar Kanina’s basic assumption again..stands challenged.

The conflict is resolved as the Gemara says that

, in each different binyan forms a separatethe verb,

the basis of this point, H. pamacase

assumption still stands because no pi1 el

form of; the verb, *^^3 , has been brought which implies

flowing from the previous discussion, which consider vari-

These are followed by a

dispute over

Mishnah draws to a close

stands as legitimate.

The Gemara continues with a pair of discussions

Similarly,

“Let him lead [ •(*> "i 3 ] peoples

under us and nations under our feet.11

ous aspects of the book of Joshua# 

the fitness of a Torah scroll, the skins of which are 

With this, the Gemara xfo our

b. Panina’s

sewn together with flaxen thread.

verse that
By a heqqesh, an analogy, we learn by implication from this 

is synonymous with harsh speech.

two verses show the opposite, and R.

one use of that

gentle speech, and R. Hama b. Kanina’s original question

Therefore, on

does not connot harsh speech.

we read in Paslms ^7:^,

answer is challenged by means of a Baraitha



CHAPTER VII

B. MAKKOTH 11A-11B

consideration of how the length of time that a nanslayer
must remain in the city of asylum is determined. On the

see
that the period of time which the manslayer must remain
in the city of asylum depends upon how long the high
priest lives, the manslayer being allowed to leave the

city at the death of the high priest.

anonymous view included in this

Mishnah that at the death of the high priest, whether he

high priest annointed with the oil of sanction, a

high priest consecrated through the ceremony of multiple

high priest who had retired from office,

the manslayer is allowed to return home from the city of

asylum. of priests whose death allows theTo this group,
R. Judah adds the priest whomanslayer to return home,

was annointed for battle.
Rashi informs us of the exact meaning of each of

The term,these references to types of priests.

it is a refer-Priest annointed with the oil of sanction,

those high priests who served up to the time of

King Josiah and who were invested with the priestly

Ma high

We learn from an

basis of this Mishnah as well as of the next, we shall

be a

ence to

We now turn our attention to the first part of a

office through annointment. The term, "a high priest 
- 86 -

vestments, or a
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is a reference of those high priests who were invested

Instead of being annointed as their forerunners had been,
the priests of this group were consecrated by means of
eight garments which they wore while serving in the
priestly office. itThe term, a high priest who had re-

is a reference to a priest who had
case in which a disqualifying defect occurred

in the regular high priest who,

replaced by this priest. When the then disqualified high

priest had recovered from his defect and had returned to

service, this replacement high priest had retired from

office. "a priest who was annointed for battle,11The term,

reference to the high priest who was especially in

stalled during wartime for the express purpose of pro

claiming the law to the warriors. We find a reference

1priest in Deuteronomy 20:2-7*
The Mishnah then informs us that, a consequenceas

the mothers of the priestsof the law cited in our Mishnah,
to provide sustainance and clothing to the manslayersu sed

in the cities of asylum so that they would not pray for the

call for the Scriptural

authority of the anonymous opening assertion of the Mishnah

to be freed from asylumdeath, the manslayer

consecrated through the ceremony of multiple garments, n

The Gemara begins with a

to such a

is a

tired from office,H

with the priestly office from the time of King Josiah on

served in a

as a consequence, had been

that the three mentioned categories of priests cause, upon

death of their sons, the priests.
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The Scriptural authority is provided by R. Kahana

(1) Numbers 35*25, ” And
city of asylum]

until the death of the high priest”; (2) Numbers 35*28,

until the death of the high priest”; (3) Numbers 35*28,
’’After the death of the high priest the manslayer shall

Now,

violation of this talmudic principle;

the term, high priest,and that is impossible. Theref ore,

must have a dif—mentioned in each of these three verses,

used in theferent meaning from the term, high priest,
since three different types of high priestother two; and,

release from asylum, the Mishnah’s

assertion is justified.

The Gemara then asks for the Scriptural authority

in answer, Numbers 35*32 is

’’You shall take no ransom for him that is fled tocited:

is that since there is anotherThe logic involved here

"For he [the

he [the

manslayer] shall dwell in the city of asylum

manslayer] shall dwell in it [the

the city qf asylum that should return and dwell in the 

land [of his holding] prior to the death of the priest.”

return to the land of his [the manslayer1

would be guilty of a

s] holding.”

verses appear to mean the same thing.

verse —or even word—is superfluous in Scripture.

Basically, all three of these biblical

cause the manslayer’s

if all three of these verses said the same thing, Scripture

However, in the

We have, in this passage, an example of the short-

for R. Judah’s position, and,

talmudic scheme, Scripture does not duplicate itself; no

who cites three biblical verses:

hand of the Talmud.
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those which
“high priest11 and in Numbers 35:25 and 35*28,term, another

category of priests at death must
be released.

the Mishnah, which held that only three types of priests

at their death cause the manslayer to go free, knew of the

citation of Numbers 35:32. The question that the Gemara

a sks, theref ore, is this: why does the anonymous view

not utilize Numbers 35*32 as R. Judah does to include in

its position the category of priest that R Judah includes?
The answer that the Gemara gives is that since

Numbers 35*32 only mentions “a priest” and not
priest,11 the author of the anonymous view takes Numbers

secondary reference to one of the

reference to another
R. Judah on theallows the manslayer to return home.

Onprimary reference to another category of priests.a
the difference of opinion is justified sincethis basis,

each view is consistently following what it feels to be

the meaning of Numbers 35*32.

second section of the Gemara begins with aThe
“the mothersdiscussion of the last point of our Mishnah,

therefore, used to provide sustainance andof the priests,

category of priest who upon death

"a high

35*32 to be only a

are involved in the three mentionings of the

cause the manslayer to

verses that he used to arrive at his position and not a

mention of “priest” in the same type of situation as

Obviously, the author of the anonymous view of

other hand, the Gemara implies, holds Numbers 35*32 to be
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the manslayers in the city of asylum] so

that they would not pray for the death of their sons

In its first point, the G'emara challenges the

fundamental implication of the Mishnah by asking this

question: if the manslayers pray for the death of the
priests, will the priests really die? For if such prayers
do indeed have any kind of efficacy, Proverbs 26:2 is con
tradicted. MAs the birdThis verse reads as follows :

What the Gemara tells us in stating

this Scriptural challenge to the Mishnah,

since the priests have done nothing to the manslayers,

the prayers should not have efficacy

because they would be causeless curses which, Scripture

should not cause the deaths of the priests.

the Mishnah stands as challenged,

the challenge claiming that there is no reason for the

mothers to provide the manslayers with provisions.

It assertsThe Gemara answers its own challenge.

curses, wouldwould have efficacy because such prayers,
therefore, Proverbs 26:2 would not

that the curses would not bebe contradicted. The reason
anonymous scholar says, is due to the fact

that the priests should have implored Divine mercy for

[ the

clothing [to

implies,

that the manslayers’

priests ] • 11

if the manslayers pray for the priests’ deaths,

This being the case,

prayers for the deaths of the priests

i • e., if
they curse them,

not come to be•H
flits and the s wallow flies, so the causeless curse will

then, is that

not be causeless; and,

causeless, an



their generation-had they done this argument implies,so,
the manslayers would not have committed the manslaughter
which forced them to flee to the city of asylumT—and they
did not. Therefore, it is implied, since the manslayers

had legitimate grounds for cursing the priests, the mothers

for bribing the manslayers not to
deaths; and the Mishnah is upheld.

The Gemara now proceed to give a variant reading

n

sustainance and clothing for the manslayers in the city

of asylum] so that they would pray that their sons should

the GenaraExplaining this variant tradition,

says that the reason that the mothers provided sustain-

tthat the manslayers would pray for their sons
if the priests wouldwell-being. It then asks, however,

that prayers asking God to spare their

their behalf by the manslayers.lives were not uttered on

wouId die

the Gemara asks what the priests hadTheref ore,

Present here is anto do in order to avert their deaths.

implication that the entire state of affairs is unjust:

God punishes the priests because the manslayers do not

illustrated by two proverbs which theThis ispray.

Talmud gives us; namely, "Tovyah sins [the manslayer does

[The

indeed had good reason

- 91 *

not die. w

pray for their sons1

ance was so

of the clause of our Mishnah which we are considering.

The implied ansiver to this question is that the priestss.

die in the case

This variant reading represents another tan^itic tradition: 
• \

mothers of the priests, therefore, used to provide
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subject]
The Gemara must now show

state of affairs is not unjust.
An anonymous scholar states that the

priests should have implored Divine mercy for their
generation——this would have prevented the manslayers from
killing—and they did not. it is not be-

the manslayers fail to pray that the priests because

spared that the priests should die; rather it is because
the priests fail to do what they are obliged to do that
they die* own act of omission, in this

that causes their deaths. This is documented by thecase,
accoun t lion ate at a distance of threeof a man whom a

Peras from the home of Joshua ben Levi (first generation

Palestinian Amora)•

quently* according to tradition, visited Joshua ben Levi,

mothers had good reason to bribe the manslayers.

The next section of the Gemara, which breaks down

It follows from theinto three subsection, is aggadic.

previous discussion, where it was shown that causeless

The Gemara he re

situation where a causeless curse does havetalks about the

’’Shekhem gets the wife [Dina

It is the priests1

h], and Mabg’ai [his

had failed to shield the man from harm through prayer

Hence, we see,

did not come to him for three days because Joshua ben Levi

priest dies]11; and

Because of this, Elijah, who fre

that the

curses, generally do not have efficacy.

not pray], and Zigod is flogged [the

It does so.

efficacy, the first aggadic subsection pr.ving, via

Therefore, the variant to our Mishnah is upheld; the

must submit to circumcision. B
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The second subsection flows

from the first——the subject varying slightly—as here it

The third flows from the

second—again the subject varying slightly—as now it is

self-imposed, requires absolution•

The final consideration of the Gemara is halakhic,

and an anonymous academic question about the meaning of

the Mishnah is raised: is the intent of the Mishnah that

the manslayer returns from asylum when one high priest

dies or when all of them die? the Gemara citesIn answer,
Mif the verdict is reached

when there is no high priest, he never comes out of asy
lum. 11 if there are high priests should heTherefore,

of them (implying that all of

The final answer is that the Mishnahthem have to die)?

where there is but one high

priests

high priests living at the time the verdict is reached.

Theref ore;

is aggadically proven that a

quoted deals only with the case

our Mishnah allows us no inference one

return at the death of one

a law from the next Mishnah:

aggadically proven that a conditional ban, even if

curse by a sage, even if it

curse by a sage, even if

is causeless, has efficacy.

conditional, has efficacy.

aggadic methodology, that a

The original question to our Mishnah cannot be answered.

way or another about an instance where there are several



CHAPTER VIII

B. MAKKOTH 11B-12A

consideration of the relationship between the death of the

high priest and the length of time that the manslayer must

in this Mishnah the specific prohibitions against a man
slayer’s leaving the city of asylum--for any reason—before
the death of the high priest as well as the enforcement
procedures which insure the manslayer’s remaining in the
city of asylum.

The first section of our Mishnah deals with the
role of the high priest in determining the length of time

It

dies after(1)contains three laws:

the verdict [of manslaughter] is reached, the manslayer

leased]1; (2)

afterpriest dies and another high priest is appointed,

whose appointment the verdict is reached, the manslayer

the death of thisreturns from the city of asylum upon

second high priest”; (3) ”If

if one has killed a high priest, or if

"If, before the verdict is reached, the high

"If the high priest

the manslayer must remain in the city of asylum.

e one sentenced

a verdict is reached without

a high priest, or

it is the high priest who has killed, [th

- 9U -

We see, in this Mishnah, the continuation of the

does not go to the city of asylum [but, rather, is re

remain in the city of asylum® In addition to this, we find
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out of the city of

In the second section of our Mishnah, laws binding
upon the manslayer after he returns to the city of asylum
upon being found guilty of manslaughter are considered* The
first part of this section contains a law which states
tha t one who has been sentenced to the city of asylum

the city of asylum, "not even to give testimony of re

ligious obligation [e* g*, to be a witness of

to give testimony in a monetary suit or a capitalnor

nor even if Israel needs him,case,
ngeneral as Joab ben Jeruiah* The reason for this pro

hibition is the interpretation of a phrase of Numbers
35:25, "1 there 1"he fled there, n shall be histo mean

’there* shall be1 there 1abode, shall be his death, and

The second part contains the law which provides
in which the manslayer must remain in order

"Just as the cityto be within the boundaries of asylum:
does the area delineated by the Sabbath

limits afford asylum*"

point outside the strict boundaries of the city*
The third part contains

the enforcement of the manslayer'
threat of death if the manslayer leaves the area of asylum

asylum must not venture past the 2000—cubit

a new moon],

asylum."

nor even if he be a

to the city of asylum] never comes

his burial•"

the precise area

a law which provides for

may at no time during his sentence leave the bounds of

In other words, one sentenced to the

s asylum, namely, the

affords asylum, so
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Two views are given here.

kill him]

The Gemara to our Mishnah divides into five sections.

priest dies after the verdict is reached, [the manslayer]

gives the basis for the entire

relati unship between the death of the high priest and the

freeing of the manslayert The Gemara opens by asking what the

reason behind the law of the caption is. Abaye, in answering,
reasons a fortiori: if one who is already in asylum is
released at the death of the high priest, how much the more

who has; not yet gone into the city of asylum
not have to go when the high priest dies after the verdict

The implied assumption of our Mishnah is thatis reached®
the sentence begins at the moment the verdict is reached

and not at the moment when the man arrives back at the

city of asylum®
perhapsv the fact thatThis is objected to:

the man has served time in the city of asylum is the atone—
On the basis of this objection, hement for his crime®

that has not served time in the city has not obtained
therefore, stands challenged.The Mishnah,expiation®

before the high priest’s death.

does not go into asylum,"

R. Akiba (second generation Tanna) holds 
that the blood avenger is permitted [to kill him] while 
anybody else is held liable for [killing him]."1

"If the high

should one

"R. Jose the Galilean (second generation Tanna) holds that

The first section, the caption of which is

the blood avenger is under obligation [to kill the man
slayer] while anybody else [who finds him] is permitted 
[to
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The Gemara counters the objection and gives us

Serving time in the city of asylumprinciple of law.a
does not grant atonement.

high priest is the atoning factor.

The caption of the second section of the Gemara

nIf before the verdict is reached,to our Mishnah is this:

the high priest dies and another high priest is appointed,

theafter whose appointment the verdict is reached,

the deathmanslayer returns from the city of asylum upon
This section of the Gemara

contains three subsections^
The first subsection opens with a call for the

The Gemara foiled

lack of
high priest have
the atonement of the manslayer? The answer

that the man-

de-the priest, because he

about the state of affairs in
the verdict was reached, nowof the high priest at the time

high priest failed to implore Divine mercy
therefore there is justice since

justice involved in this situation: 
to suffer death—to give up his life—for 

is that the

serves death.
In the second subsection, the Gemara, after talking 

connection with the death

Rather, the death of the

slayer would be acquitted;
did not implore Divine mercy,

of this second high priest."

Scriptural authority of the law under consideration.
R. Kahana therefore cites Numbers 35*25, "And he [the 
manslayer] shall dwell in it [the city of asylum] until 

the death of the high priest who was annointed. " 
this by questioning the seeming 

why should the
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talks about a related subject where not the high priest

dies but the convicted manslayer.

received tradition which is sig

nalled by the device,

brought to the city of asylum.* The proof text for this

• • that he should returntttradition is Numbers 35*32,
itto dwell in the land until the death of the high priest.

In interpretation, the Gemara asks what dwelling is in
the Gemara

understanding the phrase,

n

the manslayer will return to
asks what return is in the

as before, is burialeThe answer,

adds aconsideration but noworiginal problem under
the verdict is reachednew twist:

Is this thethe high priest is found to
of freeing the manslayer,

or not?
in which after

There are two views

[in

/J'^7
manslayer dies after the verdict is reached, his body is

the lando

what happens if after

be disqualified?

land of his possession#

In the third subsection, the Gemara returns to the

Abaye cites a

equivalent of death, for purposes

issue of debate#

"to dwell in the land, 11 in a

literal way#

An anonymous Tanna continues, "If the manslayer 

asylum] dies before the high priest dies, they bring 

his [the manslayer’s] body to the family burial plot 

[when the high priest dies]." The proof text for this is 

the death of the high priest,

The answer, of course, is burial,

t "If a convicted

This now becomes the

the land of his possession."

Numbers 35*28, "And after

In interpretation, the Gemara

concerning the case
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is reached the high priest is found either tothe verdict

the son of a woman to whomof a divorcee or
halifrah was performed (both of these situations make a

priest disqualified for the priesthood). Ammi holds

meaning that the man does not have to go intodiscovered,

for purposesR. Ammi holds that,In other words,
of reckoning whether or not the man has to go into asylum,

On the otherthough the high priest has died.
the Officehand, ca sea

In such athe disqualified priest has served.time that

R. Isaac Napaha holds that it is as if

the case is concluded without a high priest.

office at the time that the

out of asylum.verdict is reached,

tannaitic dispute betweenThe Gemara now cites a

amoraim differ onasks if the two previous
perfect parallelas these two tannaim,

precedent for the amoraicbetween amoraim and tannaim, a

dispute.
concerning a casetannaitic dispute:This is the

the altar and:’ it becamewhere a priest was sacrificing on

of a woman

holds that allEliezerR.

R«

R. Eliezer (b. Hyrcanus, second generation Tanna) and

R. Joshua (b. ^ananiah, second generation Tanna) and 

the same point

R. Isaac Napaha holds that in such

of the Priesthood is reckoned as void ab initio for all the

there is no high priest in

that is, if there is a

it is as

be a son

that the Office of the Priesthood dies when the fact is

the man can never come

asylum.2

known that he was a son

And, since

to whom haligah was performed,

of a divorcee or the son

case, therefore,



sacrifices which he previously offered are voided while R*

Joshua holds that such sacrifices are not voided*

can categorically say that

R* Ammi takes the view of R. Joshua and R* Isaac Napa^a

takes the view of R* Eliezer*

take the side of R, Eliezer or R* Isaac Napa^a, the results

are disastrous for the parties concerned*

shows that only one amora categorically follows a tanna*
It is true that we can say that R* Isaac Napafca

follows Ro Elizer* However, both views, R* Ammi and R*

Isaac NapaJja can follow R* Joshua in that it can be said that

R« Joshua holds his position in this specific case only*

The reason for this is that there is specific verse covering

the case in which R* Joshua ruled*

n ],33«11, and

, the profanities in his, thus givingmean

0 Lord, the profane

in a case in which aHowever,

verdict was reached,
since there is no Scriptural verse to the

since there wasConsequently, he could rule,voided*
no priest in office at the time the verdict was reached,

original conjecture of the Gemara does not
perfect parallel between the amoraicstand: there is no

be allowed to return from asylym*

contrary, could rule that the priesthood was ab initio

The Gemara asks if we
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The Gemara now

Priest was found disqualified after a

the manslayer would never

sacrifices he has made*11

In either dispute, if we

the work of his hands accept,"

I 2 F'Kn

us this reading of the verse, "Bless,

The verse is Deuteronomy
"Bless, 0 Lord, his substance [ I f’ 

where (f'n is taken to

even R* Joshua,

Therefore, the
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and the tannaitic dispute*

The third section of the Gemara considers the

f oilowing: H If a verdict is reached without a high

priest * • o the manslayer may never come out from the
city of asylum*

time go out [during his sentence]

is said,
abode,

This section of the Gemara divides into three

The first two are aggadic and show (1) why

city of asylum is raised, and the outcome gives us

though those taking refugeinsight into the Mishnah:

in the cities of asylum would be buried in the cities

to whom the cities were assigned in the

Abbahu holds that the cities of asylum were not

The Scriptural proofgiven for the purposes of burial*

for this position is Numbers ’’The cites shall be for

the purpose] of dwelling, and their suburbs

shall be for their cattle and their property and for all

which implies that the cities are for living

and not for burial*

Abbahu from a higherAn objection is raised to R«

F ■

Joab b* Jeruiah did not find sanctuary at the altar and
(2) why the Patron Angel of Romfwill eventually be destroyed*

them [for

Ro

• • even if he be a general as Joab b*

subsections*

[One who has been sentenced to the city 

of asylum may] at no

burial. 11

a new

in a

their living,”

Zeruiah, as it 

’He fled there,1 meaning, ’there1 shall be his

In the third subsection, the question of burial

’there’ shall be his death, and ’there’ shall be his

Bible, could not be*

proper, the Levites,
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authority,

The
Mishnah, a tannaitic and therefore higher source than

city of asylum. Hence the objection.

s ources: of the manslayer is different from that
which Abbahu had in mind because Scripture reveals the

special treatment afforded the manslayer. On the other
hand, R. Abbahu was talking about the Levites who., Scripture

implies, cannot be buried in the cities proper.

opens with an objection by the Gemara to the

statement of the Mishnah. The Gemara pitches a conflicting

"Numbers,. 25t25,

which reads,
and not in the area between

iithe city and the end of the Sabbath limit.the border of
in the Mishnah the domain

of asylum extends to the end of the Sabbath limit while
in the conflicting passage the domain of asylum seems to

end at the regular border of the city.
theAbaye attempts to reconcile the conflict:

Mishnah defines the limits of asylum while the conflicting

’And he shall dwell in it,’ means he shall

afford asylum,M

The Gemara resolves the conflict between the two

The fourth section of the Gemara, a consideration

tannaitic source against our Mishnah:

the case

R. Abbahu, an Amora, teaches that there is burial in the

shall his death be, and ’there’ shall his burial be.”

dwell in jut, the city proper,

of the statement of the MiShhah, "Just as the city affords

’there’ shall his abode be, ’there’

The conflict, then, is this:

asylum, so does the area delineated by the Sabbath limits

in this case from our Mishnah, where we read, 

’’’there, ’ meaning,
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a domicile

The Gemara objects to Abay& interpretation of

the conflicting passage by saying that the area which
may serve as a domicile is derived from another passage:

"One does not make a field a suburb, nor a suburb a field,

na suburb a itity® The logic of

this objection is this: just as two Scriptural passages

Therefore, R. Abaye1s

assertion that the conflicting passage defines the area of

the city which may serve as a domicile is challenged®

R® Shesheth (third generation Babylonian Amora)

resolves the conflict between the Gemara and Abaye in

the Baraitha which Abaye explained covers the

in the area between the border

of the city of asylum and the Sabbath limit and prohibits

The Baraitha which conflicted withcave®

HenceAbaye 1 s explanation does not cover this case®

the two baraitoth each give thethe conflict is resolved:

law for a different case®

The fifth section of the Gemara covers the last

part of our Mishnah: "If

past the

this way:

living in such a

nor a

passage defines' the area of the city which may serve as

city a suburb, nor

cannot mean the same thing®

case where there is a cave

cannot mean the same thing, so two rabbinic passages

a [sentenced] manslayer goes out

legal boundaries of the city of asylum and the 

blood avenger finds him, R. Jose the Galilean holds that the 

blood avenger is under obligation [to kill him] while 

anybody else [who finds him] is permitted [to kill him].
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In this section the Gemara discusses the law

concerning one who ventures outside the city of asylum*

first of which divides into two sub-subsections-

In the first sub-subsection of the first subsection^

the Gemara begins by citing a Baraitha which is an expanded

parallel passage to our Mishnah* From reading Numbers 35s 27

to mean “And when the blood avenger finds him [the manslayer]

ou tside

blood avenger]
shall have R* Jose the Galilean holds that
it is an obligation
kill the manslayer found outside the city; if there is no

any man is permitted to kill the manslayer*

when the blood avenger
limits of the city of asylum, if the blood avenger kills

R. Akiba holds that the blood avenger is permitted to kill
the manslayer but anyone else is held liable for killing

being translatable either
and each view followsas “he shall kill"

verse*

The Gemara now gives a third position, differing

R«

On the other hand, by reading Numbers 35*27 to

finds him outside the [legal]

blood avenger shall kill the manslayer; he [the

Akiba holds that the blood avenger is permitted [to 

kill him] while anybody else is held liable [for killing 

him] • “

him. Both readings of Numbers 35:27 are possible because 

of the ambiguous term, r>3ii,

a different interpretation of the same

on the part of the blood avenger to

mean “And

no blood guilt, “

blood avenger,

of the [legal]: limits'of the city of asylum, the

the manslayer, the blood avenger shall have no blood gu-ilt,"

or as "if he kills,"

Further, this section divides into two subsections, the
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from the positions of R. Jose the Galilean and R. Akiba.

if the manslayer goes out

blood avenger is put to death*

The Gemara asks who Mar Zutra follows since he does

not follow R. Jose the Galilean or R. Akiba and states

that he follows R*

Barai tha. R. Eliezer cites Numbers 35’12, "The manslayer

Now , seeing that Numbers 35’27 says, "the avenger of blood

one might infer from Numbers 35’27

that he might slay- him immediately* Therefore Scripture

"thesays,

before the congregation* n

By citing this Baraitha, the Gemara limits Mar Zutra

bar Jovia quoting Rav1 if the blood

the bloodavenger kills the manslayer before he is tried,

avenger is put to death*

The next point that the Gemara makes: is proceeded

However, by realizing thisby an unstated, implied point.

point which the short-hand of the Gemara omits,

why do R*This step is this:the logic of what follows*

Jose the Galilean and R. Akiba not arrive at Mar Zutra bar

TheJovia quoting Rav’s position vis-
they do not is because they do not interpretreason that

Conversely, in order notNumbers 35:12 as R* Eliezer does.

This is the position of Mar Zutra bar Jovia (sixth generation 

Babylonian Amora) quoting Rav:

a-vis R. Eliezer?

manslayer shall not die until he stands trial

Eliezer whose position we learn from a

may slay the manslayer,"

s position to read thus:

shall not die until he stands trial before the congregation."

one sees

past the Sabbath limit and the blood avenger kills him, the
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The Gemara,

therefore, must seek R# Jose’s and R. Akiba’s use of

We learn how R# Jose and R# Akiba interpret "until

from a Baraitha#

The verse is used

putting that person to death until the person is tried by

another court# In this interpretation, is

understood to mean people other than witnesses to the fact#

The second sub-subsection of the first subsection

of the Gemara contains debate concerning a case in which

there would be partial liability for killing one who strayed

outside the bounds of asylum#

A Baraitha is cited:

• and the *.?.Past the legal limit of the city of asylum • •
there shall be no blood guilt,1blood avenger kills him,

deliberately [ventured outside the domain of asylum he

Where do we learn [that he will die even if heshall die]#

From the double use in the same verse
This

only one being necessary.

’If

(cB1. ]

by explaining away

A3'

’’From Numbers 35:26f, 

l/cB 1

he stands trial before the congregation11

"congregation"

one might infer that only in the case where the manslayer

as the biblical authority for the practice

a sanhedrin, which saw a person kill another, not

the verse#

the manslayer shall surely come out

to accept R# Eliezer’s interpretation of Numbers 35:12, 

they must have a substitute use for the verse#

a superflous use of a word of Scripture,

strays] inadvertently?

of the verb, /<“ 3 1 , which means, ‘in any case.’"

is the position of the Baraitha which is making its point
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Another Baraitha is cited in objection to the

first. This Baraitha holds that only if the man delib

erately strays is he legitimate prey to the blood avenger.

accidentally strays outside the

bounds of asylum, the one who kills him must himself go

into asylum. The implication of this second Baraitha is

manslayer if he accidentally

strays outside the boundaries of asylum, for if one kills

him, that killer becomes the prey of the dead manslayer’s
blood avenger and must himself seek asylum. This indicates

accidental strayer is not a permissible

act.

The conflict is resolved in this way: each Baraitha
different fundamental assertion and a dif

ference of opinion is allowed to stand. The second Bar
aitha is based upon the assumption that Scripture occasion
ally speaks in common language, that is that people in

the double verb form which means in this case,speech use

*if the manslayer shall surely [i.

• • he shall be put to death. • On this basis there is no

superfluous word in the text.
is based upon the assumption that Scriptureother hand,

1 has its own meaning,

one

covering the case of the

Th conclude this subsection, the Gemara includes the view

e., deliberately] stray

that one is not free to kill a

If he unintentionally or

that killing an

is based upon a

the manslayer who strays deliberately and the 
manslayer who strays accidentally.

The first Baraitha, on the

never speaks in common language, and each use of the word 
k3 1 has its own meaning, one (c 3 covering the case of 

!<3'
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of Abaye who defends the second Baraitha on the basis of

logic.

The second subsection contains a discussion over
can be a blood avenger when his fatherson

inadvertently kills another son who is a brother to the

son about whom the question is raised. The Gemara pre

sents two seemingly conflicting baraitoth on the subject.

The first reads, "If

son becomes his blood

The second reads,

the blood avenger.*

olution to

the conflict, signalled by the device, the

ean who holds that it is an obligation of the avenger to

who holds that avenging is optional.

The resolution is rejected since an unchallenged

In thisblood avenger which is what we desire to know.

"A son is never appointedSchool of R. Yishmael is cited:

agent [of

apparent refutation of the first Baraitha®

son], his

The Gemara first states an attempted

fcX'i >
first Baraitha represents the view of R. Jose the Galil-

a father killed [a

Passage tells us that whether avenging is obligatory or

whether or not a

This is an

a court] to flog or curse his father except in

"One’s [own] son cannot become
avenger."

optional, it is not permissible for the son to be the

Passage, the joint view of Rabbah bar R. Huna and thee

The problem is solved as follows:: the second

the case of a father who entices someone to idolatry."

avenge; the second Baraitha represents the view of R. Akiba
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The first Baraitha isblood avenger, kill his father.

father]• In

light of this interpretation, the Baraitha is read as
if a father killed [a son], his [the murderedfollows:

is resolved.

Baraitha is understood to mean that a

understood to mean that a son [of the murdered man] can

son cannot, as a

Hence, the conflict

grandfather’s] son [who is the avenger’s

man’s] son becomes the blood avenger.

kill, as an avenger, his grandfather, who killed his [the



CHAPTER IX

B> MAKKOTH 12A-12B

determination of the boundaries of asylum. In the Mish-

which is] inside [this boundary], everything [i. e., the

whole tree] follows the branches [for purposes of de

termining whether or not a manslayer standing at the tree

the branches is afforded asylum]. n

In explanation of this law, Rashi informs us that
Mishnah is that even if the man

slayer is at the tree*s root, which is inside the Sabbath
limit, if the branch extends over the limit he is con-

Similarly,outside the domain of asylum.
if the root lies outside the Sabbath limit but the branches
extend over the limit to the inside, if the manslayer
stands at the root he is considered within the domain of
asylum; for,

of the domain of asylum.

the determining element for ascertaining whetherMishnah,
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in this case, the root is considered a part
1

tree stands within the Sabbath boundary [of a city 

of asylum] but its branches extend [over an area] outside 

[this

the Sabbath boundary but its branches extend [over an area

" In the case

We consider now a special case involving the

or on

the implication of our

nah before us now we have the following law::

sidered as one

where a

Therefore, on the basis of this

boundary], or in a case where a tree stands outside



tree standing on the Sabbath limit is within

the bounds of sanctuary (for the purpose of knowing whether

or not the blood avenger is liable for killing the man

slayer) is the position of the branches, the whole tree

being reckoned on the basis of over what area the branches

lie.

(The Mishnah ofagainst our Mishnah.

Ma’aser Sheni, as will be indicated by the Gemara, is

Since these two mishnayoth seeming contra
dict one another, the Gemara will have to reconcile the
differences between them.

The Mishnah of Mafaser Sheni 3*7 is as follows:
a

or if a
tree stands outside [the

ex-and

side [the it

to fill in the detailsThe Gemara leaves it to us
of the contradiction.

factor. Rather,
the deciding factor.

trast to our Mishnah, the branches are not the deciding 
the wall, the boundary, of the city is 

That part of the tree which is

wall]•

tree stands within [the wall of Jerusalem] and [a 

wall],

The Gemara opens by pitching aocontfadieting'-Mishnah, 

found in Ma’aser Sheni 3*7,

inside [the wall], and that [part of the tree] which 

tends from the wall outward is considered [to be] out-

wIf

- Ill <-

taught in connection with the eating of Second Tithes in 
2

Jerusalem. )

or not a

part of the tree] extends outside [the

wall] and [a part of the tree] 

extends inside [the wall], then that [part of the tree] 

which extends from the wall inward is considered [to be]

In Mishnah Ma’aser Sheni, in con-



• 112 -

inside the wall is considered as inside, and that part

of the tree which is outside the wall is considered as

Hence the conflict with our Mishnah in whichoutside.

it is stated that no matter whether part of the tree is

inside or outside of the Sabbath limit, if the branch of

the tree extends outside the limit, the whole tree is con

sidered as outside the limit, and if the branch of the tree

extends inside the limit, the whole tree is considered as

inside the limit*

The Gemara reconciles the conflict by objecting

one cannot make

situation totally different from andgives a law for a

the twoIn other words,

tannaitic sources do

the wall of

“He
Jerusalem*

we

the branchess
Each Mishnah

gives a law for a
thatSince the situationsother*

non-analogous to the other*

not conflict because there is no

situation totally
do not conflict, we say

we see

a case

analogy between the cities of asylum and Second Tithes* 

Since we read in Deuteronomy 12:18, “Before [italics mine] 

e», in front of the wall] you shall 

that Scripture makes

to the bringing in of the Mishnah of Ma’aser Sheni 3:7<-‘ 

for contradiction when each Mishnah

see that Scripture makes the law

One can live on

However, since we read 
shall dwell [italics mine] in the city of asylum," 

of the cities of asylum

of a tree, but one cannot

the Lord, your God, [i.
eat it [the Second Tithes],"
the law of the Second Tithes dependent upon

in Numbers 35*28,

dependent upon habitation.

live at the roots.

different from the
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the laws do not conflict.

The Gemara, first showing how Mishnah Mafaser

ceeds to attack Mishnah Ma’aser Sheni 3*7 and simultan—

Mishnah by bringing in another tannaitic

source, Mishnah Mafasroth 3*10 which conflictsswith Mish

nah Maraser Sheni 3*7 and which agrees with our Mishnah.

Mishnah Ma!asroth 3*10 reads as follows!: "In the case of

or outside of Jeru-

branches [to determine if the tree is inside or outside

the boundaries of asylum]." This conflicts with Mishnah

Maraser Sheni 3*7 because Mishnah Ma*aser Sheni 3*7

teaches that the wall of Jerusalem is the determining

factor when the law of Second Tithes is involved, each

part of the tree separately being reckoned on the basis

of where it lies in relationship to the wall. This agrees

with our Mishnah because

branches determine whether

the boundaries of asylum.

R. Kahana attempts to reconcile the differences

between the conflicting sources by saying that each only

the

to reconcile

Jerusalem [i. e., Second Tithes], we follows the branches 
[to determine if the tree is inside

difference of opinion being
R. Kahana states that Mishnah

represents the position of a different authority,
a recognized way

a conflict.

our Mishnah teaches that the

eously defend our

or not the whole tree is within

showing of a

salem]; in the case of the cities of asylum, we follow the

Sheni 3*7 presents no threat to our Mishnah, now pro—

Mafasroth 3s 10 and our Mishnah represent the view of



R. Judah while Mishnah Ma’aser Sheni 3:7 represents the

view of the Rabbis.

The Gemara now addresses itself to testing R.

solution of the conflict between the tannaitic

sources by attempting to find an explicit statement of

R. Judah1 s view that shows that Mishnah Ma’asroth 3:10

and our Mishnah are in fact representations of his view.

The explicit statement is found in a Baraitha

which is attributed to R. Judah: hIn the case of a cave,

one follows after the opening [of the cave for purposes

of determining where the entire cave lies, i. e., where

sidered to be]. In the case of a tree, [the trunk] fol-

(The laws cited in

purposes of fulfilling the laws of Second Tithes, of the
whole tree or whole cave when part of the

tree or of the cave is situated on the Jerusalem border.)
the GemaraTo test the hypothesis of R. Kahana,

first seeks to ascertain what this Baraitha, explicitly

In order to uphold

Kahana’s solution, the Gemara must show that the

both in connection with Second Tithes and in connection

*ith the cities of asylum.

regardingThe Gemara therefore asks this question:

Baraitha is congruent, regarding R. Judah1
trees follow their branches, with Mishnah Ma’asroth 3*10

their referents the determination, for
3

Kahana1s
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s view’ that

both cases have as

location of a

attributed to R. Judah, refers to.

lows the position of the branches. *

th® mouth of the cave is, so the entire cave is con-
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what case? did R. Judah cite the position we find in the

Baraitha?

a

strict position. If the root is outside of the wall and

the branch is inside of the wall, just as a man cannot

so he cannot redeem the fruit at the root of

the tree but must eat it inside of Jerusalem.

of the wall, just as a man cannot eat the fruit of the

so he cannot eat the

The Gemara now applies the same reasoning to the

case of the cities of asylum. No problems are encountered

when the root of the tree is outside the Sabbath limit and

the branch is within it:

the branch the blood avenger cannot kill him, so when he

is How-on the root the blood avenger cannot kill him.

over, when the root is inside the Sabbath limit and the

have the following situation:

while it is true that the blood avenger can kill the man

slayer when the manslayer is on

maintained that the blood avenger can kill the manslayer
when he is at the root?

is clearly inside theslayer, when he is at the root,
bounds of asylum.

this analogy between Second TithesOn the basis of

Kahanars solution seems to

branch without first redeeming it, 

fruit at the root without first redeeming it.

The answer is that R. Judah cited his position 

in connection with Second Tithes, where it leads to

Obviously not because the man-

just as when the manslayer is on

redeem the fruit of the branch but must eat it inside of 

Jerusalem,

the branch, can it be

Similarly, 

if the root is inside the wall and the branch is outside

and the cities of asylum, R.

branch is outside of it we
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break down. If we say that R. Judah always leads to the

strict position,

bounds of asylum afforded by the city!

Rabba offers another argument to uphold R. Kahana.

He states that all would agree in the case where the root

that the

avenger cannot kill the manslayer when he stands at

the root just as he can kill him with arrows and rocks

when he is in the branch. The disagreement arises, how-

where the root (within bounds) is to becase

ladder for climbing up to the branch (outside

of bounds )• In this case, Rabba states, R. Judah would

hold that the blood avenger can climb up the root to get

what is inside the boundary is inside and what is outside

the boundary is outside.

R. Ashirs state-

Kahana1sstrict position

This seems plausible, following R. JudahTs position that 
root follows after branch and the Rabbii.1 position that

"everything

used as a

to the branch, while the Rabbis would hold that he cannot.

is inside the boundary and the branch is outside, 

blood

then we end up, on the basis of this

analogy, with the impossible situation of the blood avenger 

being able to kill the manslayer while he is inside the

However, the concluding point of the Gemara,

ever, in a

ment, the final position of the Gemara which changes the

weverything follows the branches,* to mean

This brings us back to a

law of the Mishnah, is an interpretation of the phrase,

stated by R. Ashi, changes the picture.

also follows the branches. H

(in support of the first test of R.
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supposition) as it limits the Mishnah.

Gemara ends,

course, is considered as inside. However—-and here we

depart from the Mishnah--if the root is inside the bound-

to R.

with arrows and stones when he is on the branch which

However, R* Kahana is still

upheld; for by reading the statements of R. Judah in

light of the interpreted meaning R. Judah holds that one

strict position*

That is, the branches will always be within the bounds of
the root will always be within the boundsasylum just as

On the other hand, the Rabbis still hold,of asylum. as

in Mishnah Ma’aser Sheni 3:7, that the boundary line

tree is inside or outsidedetermines what part of the

the boundaries of asylum*

5

ary and the branch is outside the boundary, dven the 

branch is considered as being within bounds • By limit

ing the Mishnah as well as the other statements purported

follows the branches where it leads to a

Now, as the
if the root is outside the boundary of the 

city of asylum and the branch is inside, the root, of

all agree that the blood avenger can kill the manslayer
Judah, R. Ashi destroys Rabba’s basic premise that

hangs over the boundary*
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CHAPTER X

B. MAKKOTH 12B

now consider contains two laws*

to the insti-

In this law it is stated that Mif onec

sentenced to the city of asylum inadvert-

ently] kills some one

section [of the

The logic behind this law, Rashi

inf orms is based upon the observation that the man-us,

if he leaves the city, the

blood avenger of the person whom he originally inadvert-

at allWhile nevertheless

We can infer thatsecond manslaughter to be in effects

an aspect of punishment*

- 118 -

*

'i

tution of asylunu 

[who has been

become especially aware of 

the aspect of punishment which is attached

fined to the section of the city to which he fled* 

additional conf inement—at least in modern terms—connotes

upon being proven guilty of manslaughter he will be con-

This

The Mishnah to the section of Talmud which we

In the first law, we

act of symbolic flight for his asylum with respect to the

slayer considered cannot leave the city to seek asylum 

in another city because,

times in asylum, the manslayer still must perform someo

ently killed—the person on whose account he is now in 

the city—will kill him*

while in that city [of asylum], he 

[must] seek refuge [by going] from one 

city] to another*H
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of the Levite living in the city of asylum, a Levitical

Here the Mishnahcity, who inadvertently kills someone.

rules that such a Levite manslayer must seek refuge in

In this case, Rashi informs us,

such a one not being allowed

the Gemara to our Mishnah*.There are two parts to

The

reason that it is

starting point in the sectext that will be utilized as a

this firstHowever,

insight into the wayto us because it gives
While the sec

redactor viewed

ond part of the Gemara can be

fact remains that thetheelusion of the first part,
Therefore, we assume

redactor did include

a place where he

flee1 imply

ing [since Moses, the party
I

parcel of the redactor1 s point of view.

contains a Baraitha

the institution of asylum.

presented without the in—

I

the first part.
consider is part and

I

lifetime, :a

u s an

that the first part which we now

there as one

The first part is not directly related to our Mishnah.

seemingly here is because it contains a

ond part of this section of Gemara.

part is of extreme importance- 

that the

another city of asylum.

the Levite is allowed to leave his city because he is not 
2 

seeking asylum,
3

to leave the city.

The first part of the Gemara 

which interprets Exodus 21:13, WI shall appoint for you 

[the manslayer] may flee,** in this way:.- 

*1 shall appoint for you1 meaning in your 

Place, 1 meaning in your place, ’where he may 

addressed in Exodus 21:13*

In the second law, the Mishnah considers the case
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never went into Canaan and since in the talmudic scheme

God1 s promise is a fulfilled promise] that the Israelites

had a place of asylum to which they could flee while they

H The Gemara deduces that thewere yet in the wilderness.

On the basis ofplace of asylum was the Levitical camp.

the inclusion of this Baraitha we maintain that: the re

dactor viewed the institution of asylum as existing before

the establishment of the cities of asylum.

In the second part of the Gemara, an expansion

second law of our Mishnah, we are informed thatof the

21:13 is the Scriptural authority for the secondExodus

Mishnah which stated that the Levite who inlaw of the

city of asylum, a Levitical citya

to have a city in whichimplies that all people were

asylum could be obtained; hence,

port for the

The Gemara provides us

Levite.who happened

to be outside of his home city, a

his home city and be

n

firstmean the city

of the Mishnah and teaches that when a
city of asylum, inad-

advertently killed in 
which was his home, had to seek refuge in another city. 
The biblical provision for a city to which “he may flee”

we have a biblical sup-

second law of the Mishnah.

with a further expansion

provided by R. Aha b. R« fIqa, is

shall dwell in his own [italics mine] city of asylum. 

Therefore, "his own city of asylum* is interpreted to 

in which the manslayer first seeks (and finds)

protected from the blood avenger.

Numbers 25*28, “For he

vertently killed, he could flee to

The proof text for this,
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A city becomes the manslayer’s city when heasylum*

first flees there. Therefore, when the manslayer is a

Levite the city to which he first flees—even if it is

and affords

him refuge from the blood avenger.

i

!

I
I

t 
t

i

j

I

I

!

his home city—becomes "his own city of asylum"
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Be MAKKOTH 12B-13A

In this, the final Mishnah of our chapter, laws

relating to three distinct topics are presented* The first

topic is the question of whether or not a man who is serv-

slayer serving sentence was discouraged* The first part
4 *If a manslayer has gone to the city

of the city wish to honor him, he
The assumption

The manslayerrs statement) then, is de-manslayer.

signed, to discourage those wishing to honor him. However,

second part of the law states, Mif they persist, heas the

it

as

onomy 19:4,

slayer.

a 122 •

word of the* manslayer.

once he has made the admission he has discharged h

responsibility; for, 

there is only one thing that the manslayer 

in the matter, viz*, that he is a man-*

f
«

II

[the manslayer] should accept [the honor] since Scripture 

Deuteronomy 19«^] "and this [admission] is the 

The logic behind this is that

says [in

ing his sentence in the city of asylum may receive honors* 

The law indicates that the bestowing of honorsupon a man-

is a

of asylum and the men

is obliged to say

honor him when, in no uncertain terms, they know that he

of the law states:

should say to them, >1 am a manslayerJ*

here is that those wishing to honor him will not wish to

our Mishnah understands Deuter-
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second topic is the question of whether orThe

The issue is disputed, therewhich the manslayers occupy*

being two positions given*

R* Judah holds that rent is paid to the Levites, and

The

sentence to the city of asylum terminates—status when his

home* Whether or

are two views*

his former status*

"He returnsstated as follows:

held. "

not return to the

The Gemara to our
the second topicseparate sections, the first covering

the third topicof our Mis hnah and

of our Mishnah*

Mishnah is ignored*
the discussion

In the first section

concerning
Me 1ir1sand R*

the question of whether
itselfthe Gemara concernsFurthermore,

the second covering

first topic of our

the other hand, holds that the-man-

"doese*,

R* Judah1s

In the language

to the office he formerly

R* Meair holds that it is not*

third topic is the question of a manslayers

centers around an attempt to discover 

respective positions 

paid to the Levites. 

with limiting the

not the cities must pay rent to the Levites for the houses 
1

through the death of the high priest—and the man returns 

not he regains his former status^and all

that appertains1 to it is the subject of the law, and there?

R* Mefir holds that the manslayer regains 

of the Mishnah this is

or not rent is

In the Gemara, the

R* Judah, on 

slayer does not regain his former status, i* 

office he formerly held."

Mishnah is divided into two

of our Gemara, 

the reasoning behind
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On the basis of

our reading of the Mishnah, it appears that the dispute

The section opens with R. Kahana1s assertion that

the dispute of the second topic of our Mishnah is over the

in the six cities of asylum,

are paid rent* The ground for the dispute

each view is con-
R* Kahana claims that

Therefore,

On the other hand,
holds that the verse

that Scripture pro-
On theTides cities "for

holds that no

states that concerning the case of

in trying to reconcile the dispute of

fers the solution that each side is following its interpre

rent is paid to the Levites*

the forty-two additional

sistent with its interpretation*

e.,

question of whether or not, 

the Levites
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you 

basis of this interpretation of Numbers 35*12, R* 

R* Kahana then

R* Kahana,

tation of the verse and that, therefore,

R* Judah holds that the verse means that the verseeprovides

Tides for asylum being given to the manslayer*

R* Kahana states that R. Me’ir 

states that “for you are cities [in

“cities for you [which are] for asylum11 only* 

rent must be paid for the houses since Scripture only pro-

over rent applies to all cities of asylum, but the Gemara, 

by limiting the dispute to the question of rent in thee 

forty-two cities, modifies the law*

forty-two additional cities of asylum.

over rent is the interpretation of a phrase in Numbers 35*12, 

“There shall be for you cities for asylum.“

referent of the two positions of our Mishnah to the

which you will find] asylum,11 i.

» meaning for all your needs.
Me fir
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and R* Me’ir agree that: rent is paid*

(On this basis—as proved by the end

of Rabba1 s argument——both sides of the dispute of the

that in the case of the six cities of asylum,

of Scripture besides

Rabba asserts,

question of whether or not

the forty—two additional cities

“and the cities which you

them,

the
give cities which have,

Judah holds that rent
is only for

asserts that
providing asylum*- On the

J

R. Kahana is overruled by Rabba who categorically 

states that the expression “for you* certainly means “for

"in addition to them you shall give • • 
six cities of asylum, 

this basis R*

upon each sides1 respective

shall give to the Levites:

that the man

power to provide asylum* 

is paid for houses 

responsibilityin the forty-two cities—the

other hand, Rabba

as the

shall give so

, in addition to

of asylum; and it is based 

interpretation of Numbers 35*12, 

the

Mishnah agree

to which Numbers 35*6 refers, that no rent is paid to the 

Levites). Rabba1 s assertion that "for you" means "for all

all your needs*“

six cities of asylum which you

slayer may flee there [for asylum]; and

you shall give forty-two cities*"

Rabba asserts that R. Judah holds that the phrase,

" means you shall

and it is applied to other verses 
2

Numbers 35*6 for the purpose of deriving practice and law* 

therefore, that the dispute is over the 

rent is paid to the Levitessin

your needs" is well founded in other places in the Talmud,

cities, of which we read in Numbers 35*6, both R* Judah

That is—and on
to the Levitess
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R. Me’ir holds that the phrase, *in addition to them you

nshall give • •

This position is derivedas
from an analogy:

Numbers 35*6 shows)need s11

Hence, R. Me’ir holds thatcities be for all your needs.

in the forty-two cities.

only • This
Mishnahsection of the Gemara to ourThe second

manslayer’s status when he

becomes allowed to leave the

Mishnah.reasoning behind the
The Gemara

The Baraitha concernsMishnah.
he is manumitted!

does he not return

The

Mishnah, R* Judahthose of our

and R. Me’ir
Baraitha which

is based upon

family, and to the holdings

■

I
I
■

-

-I

V

states both sides agree that no

the forty-two additional cities

death of the high priest, and it 

differing views of our

with a Baraithato this section opens

the situation of our

contents of the 

shall return to his 

he shall return,*

city of asylum due to the 

tries to discover the

We consider now the 

Leviticus 25«U1, "And he 

of his fathers

!

1
I

i

(as

garding the question of rent in the six cities, Rabba

rent is paid to the Levites,

situation paralleling

itself with the question

the contraversy concerning

clarification remains unchallenged.

of the status of a Hebrew slave when 
to his former pre-slave 

disputants of this

which covers a

Thus, re-no rent is paid even

Baraitha are the same as

deals with the question of a

so should the forty-two

does he or

means you shall give cities which are

the former in all respects.

just as the six cities are nfor all your

status when his servitude ends?
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which in context refers to the Hebrew slave upon manumi-

R» Judah holds that' the meaning of this verse is

the manumitted Hebrew slave returns to his familythat

hebut not to the station occupied by his father, !•

It appears that Redoes not regain his former status#

text by the terms of an earlier asser-Judah limits this

and "family"N

R> Me’ir, on the

the basis of Leviticus 25:41, that
the manumitted Hebrew slave also returns to the station

that he regains his former

status,
shall return to be exactly as his

his position of

Sincetrue in the case of the

of the25:41,
involving the manumittedhas ended are included in the case

We learn theslave. is a
another,)

meaning of a term from one
complete argument, thecalls for theThe Gemara

of R. Judah
know what the reas oning

whosethe manslayerand R. Me’ir concerning

regarding the manslayer whose sentence 

manumitted Hebrew slave.

(This

s si on,

the Mishnah is that the same

has ended as holds

n
Numbers 35:28 states "he shall return,

manslayer whose sentence

e.,

gezerah shawah argument.

context and apply it to

fathers.

j The Gemara states that R. Me’ir*s reasoning behind

holds true

means that hereturn,"

occupied by his fathers, i. e.,

because "to the possession of the fathers he shall

are mentioned while "fathers’1

tion, Leviticus 25:10> in which

other hand, holds on

the terms of the case

"possessions
3 is not.

source of the previous statement, that we might in fact 

behind the positions

sentence ended

as does Leviticus
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Up to this point it is only assertion that R* Me Hrare.

derives his view regarding the status of the manslayer

whose sentence has ended from the status of the manumitted

slave from

shown Hhat the reasoning behind the view of R* Judah is*

Therefore , the Gemara now gives a Baraitha, an author

itative source, which specifically shows the reasoning be

hind the positions of the two men, based upon the inter-

" [After the death of the highpretation of Numbers 35*28,

priest], the manslayer shall return to the land of his

It is from this verse that the respectivenpossession

R< Judah holds that this verse means precisely

manslayer returns only to the land ofwhat it thesays :

it is not stated to the contrary,his possession. Since

con-his fathers, i.

ferred upon him by others*

to the station occu-

to the

held.

case of the manumitted slave*

n means

tion occupied by his fathers, so

about whom
of Numbers 35*28 mean

Scripture is speaking, the manslayer,I

holds that the manslayer does return

office he previously

that the person

shall return to the

I
1

return,"

He derives this position by gezerah shawah from the 

Just as the phrase, "he shall

a gezerah shawah* Furthermore, it has not been

positions of R. Judah and R* Mefir are derived*

that the person about

Pied by his fathers, i* e*,

return," Of Leviticus 25s41,
whom Scripture is speaking (the slave) returns to the sta- 

does the phrase, "he shall

the manslayer does not return to the station occupied by 

e., to the honors of some high office

On the other hand, R* Me Hr
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station occupied by his fathers.

reason behind the differing views of the Mishnah is esta-

blished and ascertained by the Gemara which clarifies and

views of the Mishnah*

i

5

i
i 
i

Through the means of this Baraitha, then, the

upholds here, as in the previous section of Cfemara, both



CHAPTER XII

CONCLUSIONS

From the standpoint of structure, we have seen—to

upon the foundation of the Mishnah.

In each section.of Mishnah, our method was to determine
Preceisely what the interest of the Gemara was.

Several First, thetendencies were apparent.
5
k

Gemara as often as possible tried to uphold the Mishnah

against barai to th and against amoraic objections. Second,

Finally, just as there was

to vindicate the Amoraim.

Most 6f the material that was included in the

Gemara fell into certain categories. The first was that
7

body of material that provided

This material was called for

The second was that body oflaw of the Mishnah was.

us with an extension or an exmaterial which provided

material consisted mainlyPansion of the Mishnah.

‘ • r:

5

a great extent—the way in which the Gemara continued to 

build up the Oral Law

This
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II 
I !

some very im

portant details about the second chapter of tractate? 

Makkoth of the Babylonian Talmud.

authority of the Mishnah.

whenever it was not self-evident what the basis for the

Our analysis has revealed to us

us with the source or the

it was almost always rejected.

*e note, whenever the Gemara opened with a critical remark,

a tendency to vindicate the Mishnah, there was a tendency
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of bar al to th which expanded the material of the Mishnah,
a great amount of amoraic material

z as well that did the same thing. The third was that body

of material which provided us with interpretations of the

various, inishnayo th This material, while it contained

tannaitic elements, was mainly amoraic. Finally, there?

was that body of loosely related material. This material
^®11 into two categories: material under the topic of the

Mishnah and material not under the topic of the Mishnah.

We note that the material in the last category always,

however, had a link with some part of the previous dis-

cussion.

From the standpoint of content, we have seen a
1 fairly systematic development of

©nt homicide. Though the material was out of order from
logical point of view,a the material was nevertheless

Presen t• Among the things that we found were the follow-

saw how the institution of asylum,

include the material they did, began in biblical time;

have not; we noted how the
we

ex-

foanslayer had to remain in the city of asylum;

*here they were located, and what they contained;

learned what their boundaries were and how far they 

determined how long the

sI 
z

I
1

. z

I 
'A

■

I

as seen through

we saw how

a treatise on inadvert-

of the redactors of the Gemara who saw fit to

Ing: we

we saw how inadvertent homicide was defined through cases,

the eyes

but there was, as we saw,

tended; we saw the factors that

who would have been adjudicated a manslayer and who would 
' • i

cities of asylum were set up,
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every attempt was made to protect the manslayer; we saw

what the Gemara'felt the conduct of a man in the city of

asylum ought to have been; and, finally, we learned what

the Gemara felt regarding a manslayer’s lot upon his re

lease*

With this our analysis draws to its close. It is

our fervent hope that this work will at least provide a

new door to the understanding of that

magnum opus which has had such a profound influence upon

If I may paraphrase aJewish life throughout the ages*

r

5 
£

I
i
I

key for opening a

statement of Hillel, let us now go forth and learn.



FOOTNOTES

CHAPTER I

, is generally held to be

CHAPTER II
Thei

PP. 42-U3.

CHAPTER III
U7.trans* H. M. Lazarust P»

Rashi ad Makkoth 8b. 
«l — ■
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4

1 i

► Neverthe- 
(JJ' pas

that the reader will be 
i passage from

a Baraitha introduced by any other expression®
4Rashi ad Makkoth 7b® 
5Ibid.

^Makkoth, 

2

^Rashi ad Makkoth 7a® 

2Herman L. Strack, Introduction to the Talmud and 
Midrash (Cleveland and New York: The World Publishing 
Company, 1959), P® 361> All further identifications of 
tannaim and amor aim will likewise come from the same 
work, ppo 357-62, and will not, therefore, be noted in the 
footnotes. Our practice shall be to include the identifi
cations, as listed in Strack, the first time that each 
identified sage is mentioned in this thesis® The purpose 
of these identifications is to help us see how the re
dactors pulled together sources which cover a span of 
several centuries and which were available to them®

3
The term, 

a reference 
•well known, 
less, 
sage as

to a Baraitha considered by the Talmud to be 
However, this is only conjecture® 

in this thesis, we shall refer to a i 
a "well-known Baraitha” so 

able to differentiate a (JJ*

Makkoth, trans® H® M® Lazarus (London: 
Soncino Press, 1935), P> 42®

2Ibid..

See Lev. 22:6-7.

3
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P. 32.

CHAPTER IV

P. 6.

P. 9.

trans. H. M. Lazarus* p. 55*

CHAPTER V

1

3Ibid.

adopt*

6 Rashi ad Makkoth 9b.

CHAPTER VI
1Rashi ad Makkoth 9b*

60-61.

This is the
adopts*

^Rashi ad Makkoth 10b.■

*
♦

trans. H. Me Lazarus, PP*
reading that Lazarus

4 i 
. iI

1M.
York and London:

Mielziner, Introduction to the Talmud (New 
Funk and Wagnalls Company, 1903), p. 222.

Rashi ad Makkoth 9a.

7Ibid.

See above, 

•^Makkoth, 
6

5Ibid.

\ashi ad Makkoth 10a. 

5Ibid.

2Makkoth, 

3Ibid.,

Rashi ad Makkoth 9a.

•^See above,

Rashi ad Makkoth 9b.
2Ibid.

p. 60.

^This is the reading that both Rashi and Sirkes 
See both men ad loc.

4See above,

5Ibid., pp. 32-33-
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CHAPTER VII

CHAPTER VIII

2Rashi ad Makkoth lib#

CHAPTER IX

1Rashi ad Makkoth 12a.

CHAPTER X

1

^See above, 95-96.PP.

CHAPTER XI

Lazarus, P.He Me 89o

^Rashi ad Makkoth 13®*

2See Bejah 28b, Sukkah ^Oa, Megillah 7b, and
Bava Qamma 102a*

2Ibid.

^Rashi ad Makkoth Ila.

8Ibido

“^Rashi ad Makkoth 11a.

2Ibid.

Most texts other than the standard Talmud text which 
we are using read the last point of R. Akita, "while any
body else is not [italics mine] held liable [for killing 
him], M explaining this to mean that anybody else is 
forbidden to kill him but nevertheless is not liable. 
It is generally held that our text has been emended here 
here by Solomon Luria. However structure seems to indicate 
that the emendation is proper. If a man is forbidden 
to kill another, there is an implied liability if he does 
kill. Conversely, on what ground can we say that a man is 
forbidden to kill but not liable for the killing?

Rashi ad Makkoth 12b.

^Makkoth, trans.

^Rashi ad Makkoth 12b.
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I

I

4Ibid.
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