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INTRODICTION

The problem of the obeervance of the Tithes after
the destruction of the Temple ie both instructive and interesting.
Although the material which has been pregerved in the literature
of the two Telmuds on this subject is scant, Halakhic, and at tiues
very vague, it neverthelese affords an insight into the condition
of the land of Israel in post-exilic times from the economic as
well as the legalistic angles.

Not alone is it possible to get a glimpse of the
relationship of the schools of iearning to each other, and their
trends of thought in respect to the Tithes, but it is also possible
to obtain an understanding of the relationehip of Jew and Gentile
in matters that probably occupied the center of thought in those
dismal times, nazely, landed oroperty and produce of the soil.

The economic and emotional struggle are go harmoniously blended
that 1t is hardly poesible to seperate the two.

And agide from this enlightenmeat, an understanding
of the relationghip of the educated and ignorant clasces in Jewry
1teelf may also be obtained from the literature. The strugzgle of
the Haberim and the Ame-haaree ig one of supremne intereet and
necegcity for an appreciation of the moral conflict which prevailed
in Iereel in post-exilic timee. Ancd it ie even more interesting
to note how the unfavorable gentimente towards the common mecses
were gradually modified until the line of demarcation finally

diesppeares altogether,
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The greatest difficulty involved in the analysis
of the material on hand is the exact underetanding of its chrono~
logical order. There can be little doubt that the contemporaneous
conditions of later rabbinnic times were read into the past by the
varioue rabbis who participsted in the discussions of the schools.
But thie fact in itgelf reflecte serious conditione in the Jewry
of Talmudic timee, and must be taken into account for a trae
analysies of the subject.

Another difficulty is the heternzeneity of oninion
which abounds in the literature on this subject. At times it is
almoet impcesible to arrive at any definite conclusion on some
phages of the protlem. In euch instances the opinions of later
scholars have been adopted 2e a working basis for an hypothesis.
To thie extent, the Code¢ of Maimonides, the Kaphtor¥'ferakh, and
octher authorities are frequently mentioned in this paper.

Althoagh this paper is to a great extent of an
Halakhic nature, it must be remembered that the material bn hand
could not very well have been handled in any other manner, and
eseentizlly called for an Halakhic interoretation. And regardless
of thie lez~lietic character, the peper as a whole reveale rather
clearly the situstion in post-exilic Ierael with reference to the

Tithees.




RECORDED CHANGES
IN
THE TITEING SYSTIM

The problem of tithal observances in post-exilic
IsTael is too complicated to be clearly understood without a

preliminary consideration of the higtoric background in ore-exilic -

~

times. It ieg therefore egeential to obtain, if possible, a
unified picture of the tithing conditions as they prevailed in
Ierael prior to the destruction of the second Temple. Fortunately,

the literature of the Talmud is not nitogether devoid of reports

L}

and traditiones which have a bearirg on this subject, and which un-

“

doubtedly reflect, to a certain degree, the tithing conditions as
they obtained in Israel in post-exilic times. The few positive
traditiones which have been preserved in the literature are vague
and abstruse, anc hence the conclusions arrived at cannot be
guarrenteed againet falibility. But the attemst must at least be
made to decipher these reports in order to arrive at some coherent
knowledge of the subject-matter involved.
The principal report under consideration is as

followe: CYER2G PTG IC3vA Y1) o pame

o AR ST CIRET YIS DI PR T2
"The High Priest Johanan abrogated the tithal

confession...and in hies day no man had to inquire about the Dmai.n

The identity of thie Johanan High Priest has been
2
fully esteblished oy various scholars. He was no otner than John

Hyrcanus the Maccabean, to whom are attributed a number of other

3
reforme besides thoee mentioned above, and in whose day the

)
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cleavage between the phariegece and Sadduccees was definitely
estahliahed.4 Graetz expressly states that these reforms were
the work of John Hyrcanus, and not of John the successor of Simon
the Jugt.s Thie view ies also maintained by both Weiss and Vogel-—
stein,o contrary to the opinione of Maimonides and the other
coxmentators of the uiachna.7

The abrogation of the tithal confession by John
Hyrcanus is a manifest transgrescion of the Seriptural law, which
expresely enjoine that the confeseion be recited on the removal
of the tithes every third year.8 And this violation of the law
by Hyrcanus forme the central theme of the discussions of both
the palestinian and Babylonian Talmuds, and the conclueicns vary
accordingly with the two schools. The palestinian Talmud, afver
a protracted and rather lLazy discussion of the subject, comes to
the conclusion that the confession was not really abolished in toto,
but that Hyrcanue instituted that it be recited in a muffled tone.g
The Babylonian Talmud, on the other hand, maintains that Hyrcanus
actually abolished the confession, but that thies abrogation only
affected the Haberim, since the Am-haares was not separating the
tithes altogether.lo But thie interpretatison involves another
problem, namely, the meening of the second reform mentioned above:
"in hie day no man had to inquire about the Dmai." On this point
the palestinian Talmud informs thet Hyrcanus instituted guards,
'Zugoth'}lwhile the Babylonian Talmud interprets the report of the

¥iechna aes a positive reform, wherein Hyrcanus decreed co?gerning

the produce of the Amhaares, making it subject to tithes.




It is interesting to note how the Talmud arrived
at these conclusions. In commenting on the Mischna, the Talmud
accounts for the abrogation of the confession by saying that the
tithes were given to the priests instead of the levites, as the
law preecribes. Hence the confession could not be recited, since
it includes the clause, *"31%% 1'rn3 221, "and I have also given it
to the levite;" but we give it to the priesgt, 273337 13%3a% X7 3N 1}3

Thie latter statement renorted by R. Jose is clearly
as problematic as the abrosation of the confession itself, since it
also involvee the abolition of the Biblical law which enjoine that
2ll the tithes be given to the levites, and not to the Drieats-14
It ie apparent therefore, that inetead of clarifyingz the original
problem, the Talmud hae oaly added another, thus mak%ing the entire
situation more complicated snd difficult.

The Talmud, however, must have been aware of thie
dilemna, for in enother instance it endeavors to account for the 1
custom of giving the tithee to the prieets by saying that Ezra
fined the levites of o0ld, depriving them of their nortion.15 But
thie penalty in itself demande a reason, and heace we find a
dispute between two rabbis on this point. Acecording to one
opinion, Ezra fined the levitee for not going %o Jeruealem with
him; and according to the other opinion, Ezre deliberately deprived
them of the tithes in order that the prieste mwy have sustenance l
in their daye of levitical 1mpurity.16

On analyeis, however, both of these answers prove

to be mere conjectures., nd above 211, the very fundamental proof




of the assumption that E2zra fined the levites is altogether
lacking, The Talmud se:ms to accept 1% as an undisputed fact
that E2ra fined the levites, depriving them of the tithes., But
throughout the entire booke of Ez2ra and Nehemiah no staterent can
be found to this effect. The paseage in Ezra which reads:"And I
gathered them together to the river that runneth to Ahava, and we
encamped there for three days; and I viewed the neonle and the
prieste, but found there none of the sons of Levi"lvwhich is
quoted by the Talmud in support of the conjecture, in truth proves
nothing. Frox the mere mention that the levit2s were not present
at that time, the radical theory that Ezra fined them, deoriving
them of their sustenance, cannot be deduced., =Furthermore, even
if we ghould assume with the Talmud that Ezrs did penalise the
levites for their reluctance %5 go to Jerusalem with him, this
penalty would undoubtedly affect those levites of his own time

and sge slone, Thie type cf penalty would be altogether legitimate,

as it would ke an avz "+7ia , a decree madje necessary by the

exigency of the hour, and which is not uncommon in Talmudic liter-
18

ature. Vaimonides likewlee ascumes that this »enalty inflicted

19
by Ezra applied only %> the levites of that generation, But all

decrees of this nature are only momentary, and not binding for ail
times. This penalty, however, as it is recorded in the Talmud,
evidently implies its prevalance down into the third and fourth
generations of the common era, ae is evident from the statement of 1

R. Joee: "We give it to the prieste." Hence it would be gquite
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ridiculous to assume that Ezra could establish a penalty in hie
own generation which would apply %o all future generatione.
Turthermore, if thie penalty azainst the levites
wae actually inflicted by £2ra for a specific csuse, as is stated
in the Talmud, it would require no Biblical suonort. Yet the
Talmud secke to establish and justify the practice on the basis
of Biblical verees, the most puzzling of these statemente being 2
the one by R. Joshua ben Levi, who maintains with strong Biblical
proof, that in twenty-four inetancee in the Scrintures the priests
are identified with the Levitea.ao -
Azain, 1f the attitude of the Talmud ie adopnted
that Ezra penalised the levites, and decreed that the tithes be
given to the priests, the question might then readily be asked,
vhy ¢id he not also aboclish the confessiocn at the same time, since
hig decree wae a direct violation of the Biblical injunction. The
confegeion virtually depends upon the proper distribution of the
tithee, and when the levites were pen~nlised, and the tithes given
to the prieete, the tithal confession would automatically ceaege
to have ite original function, and ghould therefore, have been
abolished at that time. According to this view adopted by the
Telmud, it ie also very strange that since the days of Ezra to the
age of John Hyrcanus, not a eingle priest-ruler endeavored to do
awsv with the tithal confeesion, and no one reslised that in giding
the tithee to the priests the Law of Mosee was being directly
violated, ¥or nearly {qur hundred years this maladjustment wag

current without a single protest, either by the levites, or the
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righteous who made an effort to live in full accordance with the
dictates of the Law.

The opinion of the other rabbinnic authority that
Ezra decreed that the tithes be given to the priests as an
ameliorative provision, that the priests have sustensnce in their
daye of levitical imnurity, is even more untenable then the other
opinion. This opinion doee not answer the question in any =ay,
and which ieg more, it would have been an act of conscientious
cruelty on the part of Ezra to deprive the levitds of the tithes,
since there wae really no legitimate reason for doing so. According
to thie opinion the act wee not & penalty a2ltogether, but a mere
diepley of prejudice or preference by Zzra, and for thieg there was
no legitimate cause.

Above all, it ie quite iéﬁossihle to assume that
Ezra instituted the practice of giving the tithes to the priests
on purely 8:itlical grounds. Contrary to the spiznion of the Talmud,
there is ample evidence that Ezra befriended the levites, and
strove 4o re-estsblish the erstwhile prectice of the tithes with
the expreee purpose of bettering their economic condition in hie
own age. A pascage in Nehemiah gtates exnressly that the people
pledged themeelves "to give the tithe of the land to the leﬂri.ta."21
Tt may be sgafely ~essumed that thie zealous promise of the people
wae the direct outegrowth of Zzra's infliuence. And this record
comnletely overthrows all Talmudic speculation on the subject in-
go-far as Tzra ie involved. Hence we may safely conclude that

thie radical maladjuetment of tithal Jdietrivution was not the




work of Zzra, and probably hed its origin in a later period.
However, it ie not difficult to underetand why the
rabbinnic authorities attributed this social malad justment to Ezra.
As will be shown later, they faced this very problem in their own
regpective ages. A very strenuous strugzle obtained even down
into the fourth century of the common era on the problem of tithal
distributions. Some rabbis held the oninion that the priests were
entitled to the tithes, while others clung to the Biblical
ordinance, and maintained that the levites alone could cleim the
tithes. And a reagon had to be found for justifying this illegal
practice. Naturally, not being able to discover any valid reason
for the prectice, and nct being able to trace ite origin, it was
ascribed to Ezra. This fect ies not only true of the discussion
in consideration, but also appliees to all reforms for which the
Talmud cculd not adequately account., All these reforms were
attributed to Ezra and :he s,c:‘ferim,z8 and are known as the n1Ipn
x1ry » but are no* to b= found anywhere in the booke bearing his
name. The ten reforme ascribed to Ezra are as follows: 1) The
Law ghould be read on Sabbath afternoons. 2) The Law should be
read on Monday and Thursday. 3) The courts should preeide on
Monday and Thureday, 4) Clothee for the Sabbat* shculd be washed
on Thursdey. 5) Garlic ghould be eaten on Friday. 8) Women should
rise eerly in the morning and bake their bread. 7) Women shoqld
wear breech-clothes. 8) Women should comb their hair dﬂgﬁigntheir

ablutions. 9) Perfume pecddlere should peregrinsate through the

emall villages. 10) Peresons stricken with ghonoresh should take
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23
ablutions when healed.

Strange as it may appear, the reform of giving the
tithee to the priests is not enumerated among these ten reforms
attributed to E2ra, despite the fact that the Talmud ascribes
thie reform to him, And this strengthens the contention stated
above all the more, that this maladjustment did not take place in
the days of E2ra, and cannot be attributed to him under any

circumestances whatcoever,

A faint rey of 1light on this prodlem, which may be
taken ac a clue to 2 possible theory, is shed, however, by the
Palestinian Talmud, It ie very interesting to note that whereas
the Babylonisn Talmud indulgee in a protracted discussion intro-
ducing Ezra as the originator of thie reform in tithal distrib-
utione, and that it wee & penelty fixed by this sage upon the
levites, the Pale¢stinian Talmud knows nothing of the penelty in-
flicted by Ezre. 1In fact, it is safe to assume that the latter

Talmud maintained that this maladjustment did not exist prior to
‘he daye of John Hyrcanus, who coped with the nroblem for the
firet time. And although the contention of the palestinian
Talmud may likewise be fallacious and untenable, the difference
of attitude between the two schools ies nevertheless worthy of

careful consideration.

The orcof for this contention of the Palestinian

Talmud lies in the fact that it gives as the reason for the

abrogation of the confession by Hyrcanue, the removal of a
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practice which wae taking root then and there among the people.

The reason given ie as follows: ;i31aAd% T2 193013 PIYAS 1720300 NP Y3IND
“The Miechna which records the abolition of the tithel confession
refers to a time when the people were first being suspected of
violating the tithing lawe by giving the tithes to the prieata.“24

It ie quite evident then, that insofar as the
Palestinian Tslmud is concerned, this practice of giving the tithes

to the priests had its incipiency in or about the time of the
¥igh Priest John Hyrcanus, that is, in the first century before 2 =
the common era. If the cuetom of giving the tithes to the priests
had been in vogue prior to the the days of Hyrcanue there is no
manifeset reason why some other High Priest in oower should not
have taken the steos, either to rectify the maladjustment, or to
ebrogate the confegeion altogether as did Hyrcanus. And since no
such record erxists, end furthermore, since the abrogzation of the
confession ie firet mentioned in connection with John Hyrcanue,
it ie sefe to meintain, according to this *heory, that the practice
began to take firm root in hie age. Vogelstein likewise ascribes
this practice to the period of Hyrcanue.ﬁs But whereas thie author
would connect it all with the early struggle 2f the priests and
levitee gince the dave of Ezekiel, it will be seen that this
practice had an entirely different origin altogzether, or at least,
that in the days of Hyrcanugs it had nothing to do with the hiestoric
struggle of prieste and levites.

However, before entering intos a dilscussion of the

Mischna as such, it ie essential to discover whether the renort of

the Talmud that the practice of giving the tithes to the priests



was prevalent among the people has any historic basie, or can be
supported from other sources. It must firet be established whether
such a practice wae current before the cause for its existence can
be determined. The answer to this querry ie in the affirmative,
The leviticel tithes were given to the priecsts far down into the
third century of the common era, and even later., And furthermore,
not only was the practice current among the people, but it also
constituted one of the problems for heated discuission among the
rabbinnic authorities. /It ie true that the records in the Talmud
which report earlier conditions may be reflecting the conditions
of a later period, but withal there is undoubtedly a subetantial
truth involved in theese traditions.

It is essential to preface the diepute 1n the Talmud
on thie quecstion with the interesting remark that the Sifre to
Deuteronomy XXVI,1l:ff completely isnorees all reference to the
levitical tithes in its comment to the tithal confeszcsion. In the
comment to *he psscage *3%% 3v>=2: o3t , the 3ifre says: a1 av

Szwn ra1ary s "thie ie the priecstly due, and the tithe of
the tithe. There must have been good cause for iznoring the
common reference to the levitical tithees irn the confession by the
Sifre. It could not be a conscious misinterpretation of the
manifeet Scrintural law. The Sifre, in its interoretatinn of the
tithal confession ie in direct conflict with the Michna on this
very point of levitical tithes. The Mischna still retains a

26
reference to them in its interpretation of the tithal confession.




while it is poeeible to assume that the 8ifre and
the Mischna represent two distinct points of view on this subject,

it ie more 1likely that (ﬁ% both reflect conditions of distinct

periods. And since the gifre does ignore all reference to the
levitical tithes in ite interpretation of the tithal confeszion,
it ie safe to assume that the practice of giving the tithes to the
prieste had ite incipiency in 8 much earlier period, and may have
been current in the days of the High Priest Hyrcanus. Hence there
ie good evidence fur the contention that this practice of giving

the tithes to the priests may have prompted Hyrcanus to abrogate
the tithal confession. This will be shown more clearly later,

Even more interegting than the vassage of the 3ifre,
ie the categorical statement of R. Simon b. Ganliel, that “Just as
the Trumah ie the legitimate claim of the priest, so also the
levitical tithe ie the legitimate claim of the oriest.'a? In the
Tosefta thie statement occurre with slight variation, but the
essential meaning remains unchunged.za Tt reveals not only an

exieting condition, but presup2oeee a céefinite system of legie-

lation on thie very problen.

A report in the Palestinian Talmud introduces a
dispute between R. Joshua b. Henanya and R. Elazar b. 3zar1ah.29
The former contende that the titres cannot be given to the priests,
but must be given to the leviteg; while the l1atter maintaine that

the levitical tithes can be given to the priests as well as to'the
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levites. It ie very intereeting to observe that this dispute
tekes place between a priest and a levite;quaznr ceing a priest
and tenth generation from Ezra the priest,il and Joshua being a
levite who had teken an active part in the service of the second
Tt’!mple.:32

This controverey was not mere speculation, bat was
carried into actual practice in the fullest gense of the term. It
is recorded that R, Elazar b. Azariah the priest, was accustomad
to claim the levitical tithes of a certain garden., The garden had
two entrances; one opened into a levitically pure placd, and the
other opened into a levitically impure place. A%iba heard of thie
practice of Elazar, and strongly objected. He persuaded the owner
of the gearden to close the pure entrance, and should a servant of
Elazar come for the tithes he should be told that they must be
called for by their claimnant. Elazar soon discovered that Akiba
had interfered, and later turned over all the tithes he had taken
to the 1evitee.33

Ae is well kxnown, Tlazar b. AZzariah was very
opulent; the tithe of his cattle amounting tn twelve thousand
calves yearly.34 He was therefore not in such straits to be
forced to rely on the tithee for his gustenance. On the other
kand, Joshua b. Honanya was very iﬂooverished,saand could well
éfford to take tithes. Yet the record reveals that the tithes
were taken by the opulent priest until rebuked, while the poor

levite was deprived of his meazer income., This instance is mos*

likely one of & great many, and establiehes beyond doubt the fact
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that the practice of giving the tithes to the priests was a
common custom among the people after the destruction of the Teuple,
and nrobably even much earlier. Hence there must have been some
legitimate csuse for such practice, and it could not have been a
conscious usurpation of other men's riznhts.

There is likewise good evidence that the practice
of giving the tithes to the priests must have been established by
rabbinnic legielation at some time or other., To this effect, the
Paleetinian Talmud reports that in the daye of Joshua b. Levi the
rabbie desired to vote againet this practice., 1t was decided that
Joshua b. Levi should be sent to the assembly to arzue this matter
to 8 finieh with the copposing side, since he was himself a levite.
But he disaspointed them by arguing in favor of the practice. He
legitiriced the practice on Biblicsl gzrounds by saying thgt the
nriesgts are identified with the levites in the scriotures?6 There
were aleo other rzbbis who legitimised the practice on similar
Biblical grounﬂs.h7

Hence it ie= clear that the practice of giving the
tithes to the priecste bezan at a very early age, and continued
far d>wn into +he fourth generation of the Amoraic period, and
possibly later, and formed the center of heated discussions among
the rabbis,

In sstting forth o golutinn of the problem, there-
fore, the first and most positive affirewation which can be made

1e, that there were current two dictinct getes 2f oniniong, two
» >

specific tendencies in the matter of tithal observences.
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one eide maintained that the levitical tithes
were never intended for the priests, and must be given to the
levites, &8s preecribed by the law of Moees. And in this respect
it may be said that there were conecientious men, who refrained
from accepting the tithes even though they were priests. R. Hunna
and R, Aha, who were both prisste, refused to take the tithes;
and R. Hiyya bar Abba, another priest, decided to leave palestine,
end mske hie home in the Dlaspora where the tithes do not obtain
by Biblical injunction, in order that the Pglestintan levites may
not be deprived of their portion of income..’8 This tendency needs
no proof or justification. It ie eimply the direct appolication of
the Lew of Woees.

The other tendency was to uphold the practice of
giving the leviticel tithes to the priests, and mairntain, at the
same time, that this practice was not an infriagzement on the Law
in any way.

Thie latter attitude can also be justified on
reacsonable hietoric and psychological grounds. There can be little
doubt that the relative number of levitee in the lan® of Ierzel
from t*e Zaye of Ezrs and following wae very ineiznificant. The
very fect that E2ras found no levites amonz the masses who came %o
Jeruselem with him suppcorte thie contention. At beegt a mere hand-

ful are recorded, which is an imperceptible aunter when compared

with tlie prieste who came to Jerusalem in the hone of obtaining
work at the Temple. And moet likely the few levites who w2re there

had very little to oerform in the gervices of the second Temple.
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In fact it is safe to assume that they had very little to do in
the services of the firet Temple. Their help waes needed primarily
during the existence of the Tabernacle, which they were commission-
ed to carry during the wanderinge in the wilderness. But even
though they performed but little in the services of the first
Temple, the landowners could well afford to give them the tithes,
geince the land wag left to thrive in peace and plenty. And aside
from this, the levites owned large tracts of land and the cities
allotted to them by Moses and Joshua, from which they could gather
their livlihood. But all thie property was lost to them after the
deetruction of the first Temple. They probably did not own any
land nor any citiee during the era of the second Temple, Hence
there was really nothing to inspire them to come back t3 Palestine
from Babylon, and the vaet majority of them did aot return with
the masses who came with E2ra. I*t is little wonder then, that the
latter did not find any levites among the pecsple.

The period of the second Temple prior to the
Maccabean revolt was g2 unsettled by the wars trhat ensued that the
actual “reck of the observance of the tithes could probably not
be msintained. It 1c safe to assume that the tithes may not have
been observed altogether during the period of unrest prior to the
Maccabean ere. But with the Maccabean victory and the restoration
of peace, the problem of the tithes was agein iztroduced zc a vital
iserue. But the levites had moet li%ely dropped out of the scene
altogether by this time, exceot perhaps, for a scant uunber who

gang the liturgy at the Temple. At the same time the priests had
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been receiving the prescrived portions of the sacrifices all
through the sgervices of the Temple; and they had likewlise been
receiving the Trumah and the other gifte allotted to them by Law,
And eince there were but few leviteg, and even those who were there
took no active part in the services of the Temple, the priests were
naturally next in line to receive the tithes, when stress was once
azein being laid on their obeervance.

In this respect the stotenent of Joshua b. Levi
mentioned above has good psychological bearing on this problem, The
priests, he maintains, are identified with the levitee in the
scriptures. It would hence be & matter of but little difficulty to
g0 juet one etep further and say that the priests are in a sense,
the levites. Fence the practice of giving the tithes to the priests
wae not 2 usurpation of levite duee mas Vogelstein woul? have it be.
The conecientinue obeerver of the Law who felt that he must tithe
his produce, likewice felt obligated to reward the priest for his
gervicee at the Temple; and thue the priests became heirs to the
tithes which originelly were allotted to the levites. And it is
very likely that becauee the practice we2s very common among the
people, trat the gSifre ascsumee total ignoraznce of the levitical
tithee in its interoretation of the tithal confession. It is also
very true that there were meny people among the inhabitants who
éid not observe the tithes altogether. But for this there was a
very good reason, as will be eeen later. However, the method of
exerting brute force to usurp the tithes illesally by individual

priests, menticned by Vogelstein, wae only a nuch later innovation,
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and moet likely did not obtain before or during the priesthood of
John Hyrcenus.

Another reason why the tithee may have been given
to the priests instead of to the levites is that the latter were
included among the poor of the 1and.39 And since E7re instituted
a community storehouse for the poor,40 there would be no palpnble
reseon for giving the tithes to the levites. They could obtain
their suetenance from the public fund for the nsoor. That such
fund existed even in the daye of the High Priest John Hyrcanuis, and
later, is evident from the discuecion of this v2ry problem in the

41
Palestinian Talmud.

Hence, on the basis of the above discussion, it is
poseible to construct one of a8 number of theories for the statement
in the Mischna that Johanan High Priest abrogated the tithal con-
feesion. The tithes wore being given to the priests instead of
the levitee, just as the Talmud reports. And this practice had
teken root during the period of semi-tranquillity following the
Maccabean victory, that is, in the age of John Hyrcanus, or some-—
what prior. The confeesion could therefore not be recited since
it includes the clause, "I kave also given it to the levite®; and
thie, es haes been obeerved was not being done.

The questisn may now readily be asked why did he
not retrer endeavor to rectify tre maladjustment, and re-establish
the preecrived method of tithal dietributions, instead of abrogat-

ing the confeseion altozether. But thie querry w3y be anewered in
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a number of ways. In the first place he could really find no
grounde for restoring the o0ld system, esince the prieste were
actually perforaming all the services at the Temple, while the
levites had been all but eliminsted from the ceremonies. Hence the
tithes and the other priestly dues constituted the remuneration of
the priest for hie servicee rendered. And in the secondé place,
gince the relative number of levites wae ineignificant, Hyrcanus
being » priest would naturally favor the priests, or in other wordg,

N3AS PYY0T N3A2 |, the priegt aide the oriest. Perhaps thie is the
reaeon why Elazar b. Azarieh, who was likewise 2 priest, sided with
thoee who favored the giving of the tithes to the priests.

Thie contention of course is an admission that with
the sbrogation of 4the confession Hyrcanus abolished a positive
Pitlical injunction. But this fact would have to be admitted in
the case of any poesible theory offered in the solution of the
problemn,

And above 211, the abrozation >f the tithal con-
fescion may not have been coneidered cesuch a radical infringement
of the law altogether. There wae really nothing positive involved
in this sct. It was simnly what is known in rabbinnic literature
8g 8 aTYr ¥ 2T | a neutral or nezative attitude; and this
form of procedure ie not considered a direct violation of the law
by rabbianic authorities. The reform of Hillel in instituting
the prusbul likewice falle under this category, although it has

the eemblence of z direct violation of the Law.




Hence it hase been seen that the abrogation of the
tithal confeseion by John Hyrcanus was a natural outgrowth of
the conditions of hie age, and 4id not involve any eerious
violation of the law.

But this very contention brings about another
difficulty, nemely, the meaning and interpretation of the last
statement of the Mischna, YXOTA ST OSINTS 33 JIX IR 1%0%3% | 4n
his day no marn had to inguire about the Dmai. Thiz difficulty
ie obviated, however, by another report in the Talmud. It is
recorded that Hyrcenus eent throughout the land of Ierael, and
diecovered that the people were only eseparating the Trumah, bhut
not the other tithes. 8o he alleviated *he situation by eaying
that it was‘not really neceesary to separate the tithes, since no
one could prove that they were not being separated.42 The clause

<4*98 2Ix 'k, implies an amelioretive vrovision b§ which the
burden wae lightened, ind not ag the commentators would have it,
a more rigid nrocese of having each individual who bought produce
geparste the tithee for himself. And because of thig manifest
ne»ning of the clause, it becomee clear that the quotation of the
Tosefis in the Talmud ies no doubt erroneoue.¢3 The Talmud simply
miegquoted the Toeefta, since the majority of quotations were mere
memory-work, and not quoted from written records.

Thue there were two dietinct tyses of tithal ob-
servance. Some obgerved both the Trumsh and the tithes; while
others merely senarated the Trumah, and ignored the tithes alto-

gether. In all instancee, however, both the Trumah and the tithes




were given to the priests. Hence the abrogation of the tithal
confession by Hyrcanuse, in all, tended to strengthen the prevail-
ing tendenciecs of his age, and altogether, the entire reform, if

it may thus be termed, was of a negative char=acter,

The Talmud offers anothsr theory towards the
solution of the problem, which is however not likely. After a
rather lengthy diecuesion of the subject-matter of the Uiechna,
the conclueion ie reached that Hyrcenus instituted two distinct
reforme; 1) He abolicshed the tithal confession of the Haberim,
because they were not executing the tithing law properly ian giving
the tithes to the priests instead of the levites; and 2) He
decreed concerning the Dm2i of the Amhaaresf4 This interpretation
ie fundamentally erroneous, as the struggle between the Haberim
ané the Amehaares did not take definite shape until long after the
age of Hyrcanus, and war most likely introduced as a definite
issue after the Haidrianic persecutions in the aszseably a2t Usha.
The Talmud, however, was forced to this conclusion by the state-
ment of the Tosefta, whercin it appears that the abrogation of
the titaal confeesion and the decree of the Dnai are two distinct
and separate reforms.45 In fact the Tosefta does construe the
Mischna to mean that Hyrcanue "abolished the tithal confession,
and decreed the Dmai." However, from the Yiechna it is clear
that the decree concerninz the Dmai was in reality the removal of

2 hardship, and not the exactlion of & more rigid reouirement. The

Tosefta without doubt eimply misunderetood the Mischne. 1In i%s
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mention of the Haberiz and the Amehasres, the Talmud was probably
reading into the paet a etrugzle which obtained in much later

timee. This interoretation of the Mischna-is therefore untensble,

Another theory which might be offered on thie
subject is the following. Hyrcanus sbolished the tithal confession
becauee some of the levitee were extorting the tithes by brute
force, The tithal confession could no%t be recited therefore,
ae it epecifically qualifies that the tit%es nust be given by
man'e owvn free will, and this wae not the case, eince some of the
levites were taking them by force of ars:.

The Palestininn Talmud includes 3 statemsnt in ite
discueeiosn of the subject which may perhaps tarcw some light on
this theory. It ie recorded that two men, Elarar ben PeEora and
Judeah ben pehoras were taking the tithes Ly brute force.4a The
commentators would have it taat theee men were takxing the produce
fron the comuunity etorehouse at Jerusalem, which is very unlikely
ag that place mue* have been well guarded agzainet such violence.
And since the Talmud does not say of what statis these men were,
it ie altozether likely that they were levites who went about the
lend taking the tithes by force. The mere record of such con-
dition prevailing, even though it may have been later misunderstood
oy the Talmud, ie in iteelf snough basis for coatending that there
may have been levites who extorted the tithes azainst the will of
the people. And some such condition may have prevaila2d in the
daye of Hyrcanus, whereby it became necessary to aopoligh the

titval confeselinn.
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And in view of this contention, the meaning of
the second clause of the Mischna, namely, tha*t in the days of
Hyrcanue no man had to inquire about the Dmai, becomes quite clear,
No man had to inquire about the Dmai because there really was no
Dmai. The Dmai ies produce about which there exiets & doudt if it
had been tithed. ®But if the tithes were extorted by force by some
levites who travelled about the land for this express purpose,
then the produce wags naturally tithed. Hence the last clause of
the Miechna ie¢ a natural complement and the direct outgrowth of
the first statezent, and both together record one and the same

thing.

Anotrer poerible interpretation of the Mischna
may be offered on the basieg of the statement 12 the palestinian
Talmud that Hyrcanue insti‘uted governmental officials, Zagoth,
for the purpose of farceful collection of the t1thes.47 Hyrcanus
may have realised that in hie age he had no lawful right to
enforce the tithing of 211 the produce. Thig may have been due
to two things. In the fire! place, thes land was probhahly quite
desgolate after having been ravaged by the numerous ware, and as a
regult the produce was very limited. And secondly, the pneonle
were obliced to pay heavy tribute to the foreign rule, snd Hyrcanus
aled hed to raiee great sums for hie treaties., Hence the tithes
were a twofold burden on the people, and Hyrcanus realised that he
could not enforce the geparation of all the tithes either by law

or reason. And bacesuse of such prevailing conditions, many of
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the people probably refrained from separating the tithes alto-
gether, ae is recorded in the tradition that Hyrcanus sent about
the land and founi that the tithes were not being observed by a
great many. But to abolish the tithes altogether would aleo be
wrong. And hence he made the entire system of the tithes depend-
ent on the individual will, and left it all to the sentiments of
the peoole. He only enforced only the separation of the Trumah
and the tithe of the tithe. And hence the report that Hyrcanuse
established governeent officials to see to it that these indis-
peneible tithes, the Trumah and the tithe of the tithe, should be
fully obeerved according to the fullest detail of the law, And
eince these officials forced the observance of theece titheg, the
tithal confession was abrozated. And the burden of the Tmai was
likewisge alleviated by leaving the obeservance of the other tithes
to the individual will and sentiment of the people, and at best
no one could authentically estnblieh, when buying produce, that it

had not besn tithed.

However, on the basis of thie same statement of the
Pelestinian Talxnud, that Hyrcanus inetituted government officials,
or 2Zugoth, to collec* the tithes by force, another theory zay be
advanced towards the snlution of the problem, which is probably
nearer to the truth than any of the others. As may be accertained
from the tradition misapprehended by the Talmud, Hyrcanus sent
about the land of Israel, aund discovered that the tithes were not

being separated, and therefore he collected them oy force.
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Thie he ¢id by means of the Zugoth, or government guards. This
report of the Talmud has been greatly misunderstood by the
commentatore, who assume the interpretation to be that they were
apmointed for the purpocze of enforcing the separation of the
tithes on the part of the individusl buyers of produce. But this
at best would be a rather inefficient method of enforcing the law,
asg these guarde could not have teken care of all the peonle who
bought produce. Likewise the contention of others that these
Zugoth were scholarly couples suck ae Jose hten Joezer Ish Zereda
and Jose ben Johanan Ish Yerushalyyim is oven more fallacious and
ridiculous. Scholarly couples of thie type existed long bvefore
the sge of Hyrcenus, as is very evident from the fact that theee
two Josee mentioned above lived long before Hyrcanue, and were of
an altogether different character and function,

It ie quite definite th=refore, that the gusrds set
up by Hyrcanus were peither of the schularly couvnles, nor for the
purpoee of executing the law Ly mcrely seeiag to it that individual
buyere tithed the produce they purchpeed., They were the very

pereone who collected the tithee by force for Hyrcanus. In this

ek

reegpect they were of the same category as the !'jekateutes', the
farmere of titheg, or eimply, tithe-collectors., 3ince tithe-
farmere exieted in other lande, there ie no reason to doubt that
trhe ecame office was insti‘uted by Hyrcanus in Palestine.

The theory that the titheg wers collected by foice
during the latter period of the second Temple is irrefutsbly

supported oy two stray reporte in Josephus. In Antiquities XX,




€:8, the following report is recorded; "...And such was the im-
pudence and boldners that had seized on the High Priests, that they
had the hardineze to send their servantes into the thraahing floore
to take away the tithes that were due to the priests; inasmuch
trat it so fell out that the poores* sort of prieste died of want.®
In Antiquities XX,3:2, the following is recorded by the historian:
"...he also had servants who were very wicked, who jocined themselvee
to *he boldeet sort of the people, and went to the thraching floore |
and took away the tithes that belonged to the oriests by violence,
and did not refrain from beating such ae would not give these tithes
to them. So the other High Priestes acted in 1like manner, as did
thoese, hie servants, without any one's being able to prohibvit them;
g0 that (some of the) priests that of 0ld weres wont to be supported
with those tithez died for want of food."48

While it is ¢true that Josenhus is here recording a
later condition, the castor of taking the tithez by force mus* have
had ite origzie in =n earlier period. And henc2, with the support
2f the Talmudic record, it iz safe to maintain that this practice
wag firet instituted by the High Priest John Hyrcanus. In later
years thic practice ietériorated into base violeace, ag is rightly
reported by Josephus.

A Teport in the Toeefta also throws great light on
the rabbinnic tradition that Hyrcanue set up guards te collect the

ti+“nes by force. The Tosefta statcs that "in former times the

court officiales would travel %o a2ll city gates, and if a person

came with» produce in hie hand, they would take it from him, giving
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hiz enough food for three meale, while the remainder thay stored
away in the community storehouse.“49 Hence it is evident dig
sené—forth special officiale to teke produce from the people, and
it ie not unlikely that thie Tosefta reflects a condition current
in much earlisr times, when the government officiale were gent
into all the market places to collect the tithes of all the produce
by force. The exaression P131¢ %a¥a | "he get up guards", is
here to be teken literally, and definitely shows that these guards
were set up in placee of puablic concouree, that is, in the market-
places. In later timee, the government, or priests, became so
bold as to send these officials directly to the thrashing floors,
and there take the tithes by force.

There aleo existe positive information in the
Talmud for further support of thie theory. As has already been
mentioned 2bove, the Talwud reporte that two men, Elazar b, Pehors
and Judah b. Pehora toox the tithes by force. The Talmié 3id not
fully epprehend the import of this tradition, and therefore it
gpeake derosatorily of Hyrcanus for abrogating the confeceion on
their account, inetead of rectifying the evil by punishing these
men aud putting an end to the practice, This derogation is ground-
less, however., Theee two men were none other than the tithe-farmers
inetituted by Hyrcanue for the purpoee of collecting the tithes
by force. And irn =0 do2ing, they did no more than execute their
official duty to which they had been assizned by the High Priest
in power,

The contention of the Talmuid, hovever, that because

theece men were taking the tithee by force, Hyrcanus abrogated the




tithel confeseion, is qQquite correct. 3ince the tithes were
collected by official legielation through the government officials,
and were not given by *he own free will of the people, the tithal
confeseion could not be recited in full conformity to the Biblical
lew, 88 the entire confession implies that the tithee were given
of one's own free will. Anc since thie was not the caee, the
recital of the tithal confesesion would be a manifest falsification
of the truth, Therefore it was abolished.

It ie not neceseary to mention that the reason why
the tithes were collected by the government was for the purpose of
raising funde for the treaties with the outeide powere which had
been re-established by Hyrcanus, as is recorded in Joeephue,Soend
for maintaining the public fund for the poor of the land, and
probably for the maintenance of tze government, and the Temple asg
well. All thie required heavy sums, and they were gotten throuzh
the forceful collectinn »f the tithes, probably in the place of the
general taxes,

Yence it is not only posszible to coastruct a co-
herent and logicsl story of the reform of Hyrcanus recorded in the
fragmentary reporte of the Talmud, but it is ales voseible, to a
certain degree, to identify one of the very men apoointed oy him
to execute the law of collecting the tithes., The Babylonian Talmud
reportes that the hatred of Hyrcenoe for the Pharisees was incited
by & certain zlazar Yen Pu'era, who also coanselleglttis priest to
elay a great number of them for politicel reasoas. Thie Elazar

ben Pu'era 2ay perlusps be the game Elazer ben Pehora mentioned in




Palestinien Telmud in connection with the practice of collecting
the tithes by force. Hyrcanus probably remun2ra*ed him with a
public office for thie apparent show of friemdship. The variation
of the surname as it appears in the two Talmuds ies probably tkhe
rvistake of a copyie*, or it may be that the tradition had Been
guoted so many times by memory and wae so old that the variation
came about in this way. In literature of this nature both types
of such errors are poecible and not uncommoun.

Hence through such & comnrehensive view of the
entire situation, the last etatement of the Yiechna mentioned above
becomes very clear. It is no more than a comuzant stating the
effect of the reform of collecting the tithees by force. No man had
to inquire about the Dmai becausc by thies me**>d1 of forceful col-
lection all the produce was automatically tithed. The very wording |
of the comment subetantiatee this theory. It orovee conclusively
that Hyrcanus had done something to obviate the neceszity of in-
guiring sbout the doubtful oroduce. And ae has alreedy been shown
in the above diescuscion, he ha? obviated this nacessity by estab-
1izhing the gzoverntent office of 'Tithe~Farmers!, which collected
the tithes by the strensth of the law,

To sun un the diecussion 1t may be said that in
eitxer case, whather the tithees were collected by force, or
whether they were abserved by the free will of the peopls, all in

all, theese recnrds show that the tithes were obeerved in Palestine

nrisr to the destruction of the Temple., And it will be shown later

ttat they really never c22sed to be observed in a zreater or lesser ’

k

degree throughout the subeequent ages,
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TERRITORIAL DIVISIONS

I. PALESTINE

The tithes are 22 integral part of the observances
which sre made dependent upon the land of Israel. And with refer-
ence to these observences, the world is geograplhiically divided
into three distinct territorisl divisione, namely, pPalestine, Syria,
and the Diaepora.

Paleetine in turn ie subdivided into two geograniic
divieions. The first divieion consietes of that sortion of the
land inhabited by the Jews who returned from Babylon; and the
gecond divieion coneists of that portinn of the 1land which was

52
conqueres by the tribes who came up from Egypt.

2 |

‘nl
But althouzh the above divielon of palestine appeares |
t52 be quite clear, the exact territories which constitute the |

land are yet *o be d

w

termined. A staterent in . Pesahim 520,
sune up the geozraphic srea »f Palestine as Juiea, Transjoriania,
and Galilee. Juadea and Galilee are eacsily traceable. But what
constitutes Transjordania ie not definitely eetadlished. Apparently
the land refered *to are the countries of Amon and Moab, conquered
by Moees through his conqueet of sSihon, and occunied by the two
and a8 half tribee. If %this were the czce, theze territoriee would
be Paleetiniasn so0ll just as Judea and Galilees, and would fall
under the sexze legal juriediction. But the opizion in the Talmud

are at veriance on this very point. According to the etatement

nentioned above, Transjordania ie an intezral oortion of pPalestine,



and ie subject to all pPalestinian legielation. But according to
varioue other statezents in the nischna,ss and the Palestinian
Taltu3,54 it appears that theee lands were not considered to be
a2 portion of Palestine,

Oa final analyeie, however, there is evidence that
the radbinnic authorities divided the countrizce of Aron and Moab
into two distinct territorial entitiee. The first is that portion
of Amon and Moab which was conquered by Mosees in his conques* of
Siton, and whichr was coneidered an inte=zral part of pPalestine in
2ll ma*ters; and the second is that portion of Amon and ¥oab which
was never subjected by Moses., Thie 1le%tter territory remained in
the hands of the Gentile, snd was never cogeidered a part of
Falestine, although many Jews Jdwelt there.us

The obeervance of tre tithes in Palestine after the

degtruction of the Temnle dependes altogzether on the question

whether the land wae consccreted for all subsequent ages through
38
the first conquest. All ratbinrnic authorities agree that there
57
weére two consecratione of the land; one in the days of Joshua,

and one in the daye of Ezra. But as to which of theese consecratione

58
wag the permanent one ic a matter of dispute. Thus R, Joshu=

and R. Jaha:ancg taintain that the first comnsecration of the land
wes permanent, and thest the reoccupation of the land in the days
>f Ezra 2id nct add to, or detract from its forser ztmtus in any
manner. Thie is %0 say that when the Iereelites ~onquered Canaan

in the days of Jochua, it was consecrated for sll timee, and no

matter what befell the land in later years, it never lost its
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original state of sanctification, and hence the tithes are
obligetory for all times as a strictly liblicgl injunction.

On the other hand, R, Eliezer,oo R. Joae,61 and
R. Simon b, Lakiehez holé the view that the first consecration was
only binding temporarily, and wse nullified as a Mosaic inetit-
dtion with the devacstation of the land. fThe lasting consecration
of the lend, according to this opinion, occurred in the days of
EZra, and extended %o sll parts occupied by those who returned
from Babylon. The titres therefore, from the days of 3Z2ra and
following, are purely 2 soferic or rabbinnic institation,

It is very éifficult to formulate a definite
de¢iglon in the face of all thege conflicting ooinicne. According
to the Talmudic principle- that wherever R, Joshua disonutes on a
cubject, the lew is alwaye establiched in his favor; snd likewise
wherever R, Joh2nan disputes with Resh Lakish, the oninion of the
former ie fixed aeg the lepa— it would be nececcary to decide in
favor of those who mnintain that the first consecration of the
lend wee perranent, and hence the tithes would be obligatory as a
Piblicel injunction even after the deetructisn of the Temple,

But descite thies dictum of the T2lmnud, the ovinion
of thece rabbis cannot be estzbliched as final. It will be
neceseary to decide irn favor of the other grouo of rabbis, who
%0lé the view that the fire* consecration of thc land wase only
bincing temporarily, snd that the second coasecration was the real
las*ing one, and hence the tithes are obligatory by rabbinnic

srdinance only.




This decieion is based on the fact that the opinion
of R. Joshua and R, Johanan is purely an abstrac*t notion without

the leeet foundation or support, whereas the oninion of the
oppoeite group of rebbies is strongly supported with proof and
82 4 &5

illustration in the Talwzud. Maizonides and parchi
likewice estsblish the decision in favor of the latter group.

Consequently the obeervance of the tithes in
Palestine after the destruction of the Temple is not considered
obligatory ae a Mossic legielation, 2nd were to e observed as
a rabbirnic insti*utisn formula*ed cn the same vasis end principle
as the institution of tithee before the destruction of the Temple

in 8ll ite minute detail.

It will e obeerved later, that this belief in the
inviglate sanctity of the land of Ier=ael- wheéther through the firet
conquest, or the second occupation- brought adout a series of com-
plicated problens, and was one of the primary reasons for the
precgervation of the ianstitution of the tithes in2 Palestine and the
surrounding countriee, even when there was n> longzer any Temple,
and the priests and levitzs had ceased to function in the ceremon-

izl 1life of the Jew.

'].
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RECORDED CASES OF
TITHAL OBSERVANCE

In spite of the struggle that ensued after the
destruction of the Temple and the devastation of Palestine, and
despite the rapidly decreasing economic standards, there ie yet
eufficient evidence in the literature of the Talmud to establish
the fact that the tithees were observed in post-exilic times by
vast numbers of the population,66 though not always in minute con-
formity to the law.67 The assembly at Ueha, which convened after
the Hadrianic persecutions, and which wae probably the recognised
legislative body of that age, coped with the urgent practical
pfoblems of that period. Indeed many of the oroblems reflected in
the literature of this veriod existed long before the convocation
of the aesembly at Usha, and it will be pointed out later that some
problemes may have had their origin as far back as the Waccabean
era; but there can be 1little doubt that thie assembly orgzanised a
coneiderable number of theee problems into a definite system, and
adopted resolutione accordingly. The vasgt number of legislations
concerning the Amhaares and the non-Jew in the tithing system most
iikely owe their origin, as systematic legislations, to this
aesembly; and resslutione of such a practical nature would not have
been adooted if the situation had not been of sufficient import to

warrant them. It ig true indeed that the majority of legislations

concerning the Amhaares and the non-Jew in the tithing eyetem are
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not directly attributed to the assembly at Usha, but it will be
observed later that there is sufficient evidence in the literature
to establish the theory that these legielationes owe their concrete
form to some of the membere of this assembly.

The dispute between R, Tarfon and R, Elazar ben
Azariah concerning the status of Amon and Moeb with resvect to the
tithes in the seventh year of the cycle,ss may here be cited as a
concrete illustration of the assumption that the problems which
confronted the leadere in the period immediately following the
destruction of the Temple were of an urgent practical nature. @ere
was a problem of a moet pragmatic character which had to be solved
in order to establieh an ameliorative standard for the poor of the
land. And the mere fact that a vote was taken and the law decided
in favor of R. Tarfon froves beyond doubt that the leadere coned
with the exigent problems of their age, and did not always indulge
in pure theoretical speculation.

The fact, too, that a Brotherhood of Haberim existed
in post-exilic times, which had as part of its functional program
the preservation of the Institution of the Tithes and the education
of the Amhaares to observe these 1aws,69 presunnoses a situation
wherein the tithes muest have been observed, at least by the members
comprieing this brotherhood.

It i to thie effect that the Talmud has established
the following important principle:; "The presumntion ie that the
Baber will not permit anything to pase out of his hands which has

70
not been ritually oreonared.




While thie principle may have reference to the
ritual preparation of all foods, it is made apolicable, however,
in most instances in the literature, to the ritual preparation of
grain, vegetables, and fruite, by the separation of the tithea.71

Although this statement of the Talmud is made as
a purely theoretical principle, there is no doubt whatesoever that
it originated in established practice, ani the following recorded
instances of the observance of the tithes in vost-exilic times
are sgufficient evidence in csupport of thie contention.

It is related of R, Hanina ben Doea that on a
certain r¥riday night the table upon which he was eating collapsed.
On agking hig wife if there was anything wrong, she told him that
ghe had borrowed produce from her neighbor, but had forgotten to
geparate the tithes. wWhereunon he tithed them conditionally, to
be retithed after the sabbath.72

An incident occurred in Figga where a Jew told a
non-Jew to go out and eseparate the priestly dues of hie procduce
at the grannery. Accidently the tithee fell back into the bin
together wvith the other produce. When the case came up before R,
2imon bexn Gamliel, he ruled that eince a non-Jew had separated
the priestly dues, the separation was not valid, and the produce
must be retithed by a Jew.73

R. Gamliel and the Elders separated the tithes
while travelling in a ship. R. Gamliel zave the tithes of his

produce to R. Joehua ben Hananya, who was a levite; and the poor-

tithe to R. Akiba ben Joseph, who was the provider of the poor.
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R. Joshua ben Hananya, in turn, gave the tithe of his tithe to R.
Elazar ben Azariah, who was a m'msn:.?‘Ir

R. Tlazar ben Azariah wag accustoned to go into a
certain garden and claim the tithes. The garden had two entrances;
one opening into a levitically pure place, and the other into a
levitically impure place. These tithes, however, which were being
taken by R. Elazar ben Azariah, legally belonged tc the levites,
and he, being a prieet, had no legitimate claim to them. wWhen R.
Akiba heard of thie practice he persuaded the owner of the garden

to keep the levitically pure entrance cloged; and should R, Elazar

gend a diciple or servant after the tithes, they were to be told

that the tithee must be called for by their claimnant. X, Tlazar

eoon discovered the author of this interference, and realieing hie |

75
mistake, he turned over all the tithes he had taken to the levites.

Besides observing the produce-tithes, R, Elazar ben
Azariash aleo observed the tithe of his cattle. It ies repoited

!
|

that the tithe of hie herd amounted to twelve thousand calves every
78
year. Sven if thie number is greatly exaggerated, the fact

rerains, nevertheless, that he observed this tithe.

o A —

R. Tarfon received prisstly dues. Once he was met
by an old man who aeked him why people eneak derogatorily of him
for accepting such dues the entire year from anybody; as otherwisge
all his actiones were most uoright. R. Tarfon referred to a rule
which he had received from R, Johanan ben Zakkai on which he had
based the acceptance of these dues. But he declared thut hence-

77
forth ne would act more strictly.
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It ie aleo related of R. Tarfon that he once failed
to come to the Synagog in the evening. The following morning he
wae accosted by R. Gamliel who demanded an explanation. R. Tarfon
laconically anewered that he had been occupied with the service the
evening before, at which remark R, Gamliel was zreatly surprised,
eince there was no Temple-service at that time. R. Tarfon then
told him that he had been obliged to go to the neighboring villages
to receive and eat the prieetly dues, and that this act was comnar-
able to the service of the Temple.78

In a year of drought R, Tarfon betrothed several
women to himself in order to enable them to eat of the priestly

79
dueeg which he received. Thig renort beareg remarkable evidence

to the fact that even in times of the most denlorable economic

pressure, the priestly dues were nevertheless observed by the people.
once it haopened that some of R, Simon ghezuri'e

untithed produce became mixed accidently with tithed produce, and

he went to R. Tarfon for advice. The latter advised him to buy

more prnduce from the market and retithe the entire lot.80

It happened that the rabbie visited a zamaritan

village, and the villagers brought vezetables before them for |
food. R. Akiba tithed the vegetables with the certainty that they l
had not been tithed. R. sanliel wae no%t pleaged at this, and |
asked him how he could disregard the authority of his colleagues. )
R. Akiba anewered that with the act he had not meant to establish a [
law in Iereel, as he hajd merely tithed the vegetabéis telonging to

him. R. camlicl that the act did establish a law. when he came



among the Samaritans he established their produce and vegetables

ae Dmai, and their fruits as vaddai. But when he again revisited
the villages he discovered that they had ignored the law complete-
ly; and so he established all their produce, zrain, vegetables,
and fruits, as vaddai.sa

Rabbi Akiba picked a citron tree, and separated of

the fruit both the egeccnd-tithe and the poor-tithe, according to

83
the opinione of both Beth-ghamai and Beth-gillel.

Rabbi and R, Joee ben Judah wers the guests at the

home of a certain man. But before they came, an eavesdropper went

to this man and told him that the rabbis who were to be his guests
guepected him of being lax in the observance of the tithes. During - f
the meal he sat and watched them as they ate in order to discover
what they would do. The rabbie feigned throwing bits of food to
each other inadvertantly. Bat in reality they were tithing the
food in this manner, and left theee bitse uneaten.a4

Rabbi Johanan even tithed the meat and the eggs
which he ata.Bs

Alifussa gave the tithes of his oroduce to Simon

88
bar Abba who was a levite.

Rabbi Jose ben Saul instructed his farmhand to |

8?. ,
tithe hie fruits. B

R. Jeremiah gent a bask2t of untithed dates to R,

Zera. R. Zera did not tithe them because he believed that Rabbi
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Jeremiah would not have sent him fruit which had not been

tithed. On the other hand R. Jeremiah had not tithed the fruit
because he assumed that R, Zera would not eat anything which had
not been tithed, and would therefore tithe the fruit himself.
Consequently the datesg were eaten untithed. <Then they met on the
following day they discovered that this had been due to the fault

88
of both of them.

R. Jonah gave the tithee of his nroduce to R. Aha

tar Ulla, not so much because he wae a prieet, but because he
89
occupied himeelf with the study of the Law,

once he purchased wheat from a merchant named 3ar-
vekulla. Later he began to feel doabtful about the tithes of the
produce he had purchased, and went back to the market to gquestion
the merchant. He stubborily persisted that the merchant tell him
the truth, whether the produce had been tithed; and he did not
leave the spot until he had been fully convinced that the tithes

30
had been separated.

Thege illustrations furnish conclusive evidence
that the tithes were being observed- at least by some- from the
period immediately following the destruction of the Temple, and

even far down into the fifth Amoraic generation in Palestine.

|
]’
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But aside from these concrete illustrationes of
practical observance of the tithee in post-exilic Israel, many
inferences may be drawn from the purely theoretical speculations
of the Talmud on thie subject, which aleo strengthen the belief
that the titheg were observed.

Hence the entire dispute between the rabbie on
the point of exact tithal dietributions- whether they should be
given to the prieets or to the levitee- which existed in record
from the period immediately following the destruction of the
Temple through the age of R, Joshua ben Levi, and which has been
fully discusesed in the firet chapter of this vaper, lends
evidence to thie contention that the tithes were observed all
through theee decades,

The report of R, Joese bar Hanina- of the second

generation of Amoraim- is of utmoet importance in this respect.

21

He gtatee unequivocally that "We give (the tithesg) to the priestsd

And althcugh it eppears at firet glance that he ie interpreting

the reason of Hyrcanue for the abrogation of the tithal confession,

it ie not unlikely that he wae voicing the oractical sentiments
of an entire clase of peoonle who were distributing the tithes to

the prieste instead of the levitee in hie own age, and he was
included in this group. And although thie practice was not alto-
gether legal, it proves conclueively, nevertheless, that the

tithes were being obeerved,
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The ressons underlying the practice of tithal
observances in a time when the Temple was no longer in existence,
and when both Priest and Levite had ceased to function in the
ceremonial 1ife of the Jew, are a matter of uncertainty, and
cannot be determined very eaeily. However, a number of subjective
and objective causes may be suggested.

virset and foremost, the fact must be taken into
congideration that the Jew coneicdered the Bible and all its laws
ag eternal and unchanging verities. Consequently the laws
regulating the tithees are also eternal, and it would be very
difficult to conceive of an entire syetem of legzislation being
completely abolished because of the tragzedy which had befallen the
land. The sacrificial cult had indeed ceeged to be with the
destruction of the Temple. But thie wasg not due to any inherent
fault of the peonle., It had come to pases by the 7ill of 5e¢d. But
the tithee did devend on the individual will of the peonle; and
hence they were obeerved as eternal practices of an eternal Law.
rurthermore, since the foremost cult had ceased with the destruct-
ion of the Temple, it was necessary to lay as much stress as
could be exerted on the other obgervances; and the tithes were
probably next in importance to the sacrificial cult itself.

Another factor- already touched uoon in the second
chapter of this paper- may have entered into the cauees for this

observance. Thie is the belief in the inviolate sanctity of the

]



land of Israel. 1In addition to this, the tithes, as has been
geen, were considered an integral part of the obgervances which
were made dependent upon the soil of palestine. And since the
eanctity of the land waes never nullified, even after the des-
truction of the Temple, the observances demendent upon it were

likewice never nullified. wWhether this consecration of the land

wae due to divine or Biblical ordinsnce, ae in the first conquest,
or whether it was due to common consent, as in the second ﬁ
occupation in the daye of E®zra, is of minor imosrtance. The fact el
remains that the land was considered consecrated for all times;
and hence the tithee muet neceesarily be observed as a system of
legisglation dependent on thie coneecrated land,

Another reason for the obeervance of the tithes
after the deetruction of the Temple may be gathered after a con-

eiderstion of the higtorical sentiments underlying thie practice.

During the existence oi the Temple the tithes were distributed 1

92
the eanctuary. But thies conception of the tithes changed with

as a compensation to the levites for their services rendered at ﬁb
time, and was surely antedated with the destruction of the Temple.

As early as the daye of HWezekiah it is already recorded that the N
tithee were ordered to be given to the priests and levites "in |
order that they may occupy themgelves with the study of the Law.%
In 'ike manner, the prcohet Malachi rebuked the neopnle for having

destroyed the covenant of the Levite in not observing the tithes,

"for the lips of the priest guard knowledge, and the Law is to be
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sought from hieg mouth." Hence it is evident that the priest
was virtually the teacher even in pre-exilic fimea. Put as long
ae the Temple wae in existence, and the priests and levites
functioned in the ceremonies, this conception of the tithes as a
remuneration for teaching the Law was probably a secondary con-
gsideration, as the priests and levites were recommensed for their
eervices in the sanctuary, and not for their instruction. BRut
with the deetruction of the Temple this conception of the tithes
ag a remuneration for teaching the Law came to the fore, and no
doubt wae adonted ae a nrimery reseson for the observance of the
tithes. 1t ies to this effect that the rabbis considered the
tithee a fence about the Law;g5 which means simoly that if the
tithes are observed nronerly and given to the oriests and levites
they will be able to devote their time to study, and the Law will
be preserved. Hence it is recorded that Rabbi Jonah gave the
tithes of his nroduce t> R. Aha bar 11lla, not s» much becauese he
wae a préest, but because he occupnied himself with the study of
the Law.us Thus it may well be that the tithes were obeerved in
post-exilic timee in recognition of this early historical conceot
of the tithes as a compensation to the priests and levites for
their devotion to the Lew.97

And finally, the reason for the observance of the
tithee after the destruction of the Temple may have been due to the

fact that the Jew never relinouished the hope of the rehebilitation

of the land of Ierael, the restoration of the Temple with all ite
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cult and ceremony, and the reinstatement of the priests and the
levites to their original etation in the service. At that time

it would again be necessary to remunerate the priests and levites
for their eervices rendered at the sanctuary, and conesequently

the obeervance of the tithes was stressed even after the destruct-
ion of the Temole in order that they should not be forgotten among
Ierael. And as the hope in an irminent mecseianic era never died
in the heart of the Jew, thisg observence was continued year after

year until it developed into an habitual practice which could no

longer be abolished.

some esupport for this theory that the tithas were
observed in post-exilic timee in order that they should not be
forgorten among Israel for the future messianic era is to be
zathered from the fact that the Talmud legislat2as the observance
of the 1alla, the world over, "that it should not be forgotten
among Israel.'ge There is obviously no reagon for streissing thie
particular law above all others, unless some such psycholozical
motive ag stated above underly thie legislation. 4nd while the {
Talmud l*gislated the observance of the valla with this particular
motive, for the entire world, it ie plaueible to agsume the same
motive permeated the entire system of legislation which stressed
the observance of the tithes in Paleetine and theosurrouniing
territoriees after the destruction of the Temple.gh

In the light of the foregoing theories, the entire

eyetem of legieglation dealing with the Amhaares in matters of the
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tithes becomes perfectly clear and compnrehensible. The rabbis
legislated the observance of the tithes for all aiike, because
the Torah and its lawe were eternal, because the land had been
consecrated for all timee, and because the messianic era was near
at hand, and Ierael would agzain be regathered from among the
nations, the Temple would be rebuilt, and the priests and levites
would be reinstated to their hietoric station in the service of

the sanctuary and the ceremonial life of the Jew.

i
|
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THE AMHAARES AND
THE TITHES

Jt has been established in the oreceding chapter
that the tithee were obeerved in palestine after the destruction
of the Temple. PRut the illustrations cited reveal a situation

wherein these observances were practiced chiefly by the educated

class of leaders, the rabbis. Hence, for a full comprehensive
gcope of the subject, it is eescential to accertain, if nossible,
the condition of the masses in their relation to the tithing
system, whether they also obeerved the tithes 1lite the educated
clase, or neglected them altozether,

The conclusions arrived at, whether they be posit-

ive or negative, must nerforce ve drawn from inference, onrimarily,
ae the recorded casgeg of actual tithal observance by the masses
are very limited.loo But sufficient lezislations have been pre-
eerved in the literature, which, irresvective of their purely
theoretical nature, nresuppose a situation which necessitated
their adontion.

Aside from the few recorded cases of actual tithal
chegervance by the masses, which date about the close of the
Tanaitic period, all evidence leades to the conclusion that a vast

portion of the maegees must have neglected the tithes altogether

in the decadegs immediately following the destruction of the Temnle,
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and even prior to this time. Although there can be no certainty

in the matter, the great principle that "the majority of the Ame-
haaree geparate the tithes" must have originated at a much later
date- probably the beginning of the third century of the common
ere, or even later.lo3 Put it will be seen that from this time

and beyond, a striking change had tsken place in the general relig-

ious etatus of the mageses, which brought in its wake a revival of

tithal obeservance. The cauese of thie spiritual reawakening was due
primarily to the removal of the sentimental wall which divided the
maeses of the people from the educated classes, through the efforte
of the latter to orientate the maeees in all religzious observances.
However, becauee of thie utter nezlect of the masses
to obeerve the tithes in the pericd following the destructison of
the Temple, a definite breach was established between the educated

and uneducated claesgee towarde the close of the first century of |
the common era, or somewhat later, The result of this breach was fd
the formation or organisation of the Haberim, which may have been )
in exietence long before thies neriod, into a distinct order or

brotherhcod for the exorees purpose of oreserving the Institution

e

nf the Tithee and lLevitical Purity, in contradistinction to the

Amehasree, who became conspicuous because of their neglect of the '
103 ‘B
tithes and their dieregard for levitical cleanliness.
It is here assumed that the Haberim were organised

into a unified body, in contredistinction to the Amehaaree, through



the influence of the assembly at Usha, which convened after the
Tadrianic persecutione; although there is no direct statement to

this effect in the literature, and although individual Haberim

did no doubt exist long before the convocation of this assemhly.

The litersture, ae such, furniehee sufficient inferential evidence
to warrant thie contention.l-o4 The vast majority of the legis-
latione regulating the order are the ovinione of rabbis who attend-
ed thie historic gathering; and the very fundamental orinciples of
the order constitute a digpute between Rabbi Judah and Rabbi ueirzos
who are mentioned firet among the list of those who met at this
aesembly.los It may be that thie assembly merely discussed the
problem of the Haber and the Amhaares, not as a new pnroblem, indeed,
tut with the ourpose of reeestabliehing old orincinles. But there

ie no evidence for thie assumption. =Established nrincinles, as a
rule, are qucted anonymouely in the litersture, or at least are
attributed to the individual rabhie who maintained these oninions
gs treditions. But the princinlee rezulating the order of Haberim
are directly attributed to rabbis who lived during and after the
wadrianic persecutione, and who were membere »f the aseembly at
Neha, Hence it ie guite probable thet thie assembly organiesed the

irdividual Haberim of the land into 2 dietinct and unified order

with definite princinles and a definite purpose. The reasons for
etressing the observance of the tithes through the organisation o

2n order of HWaberim have already been discussed in the preceding

chapter.

-‘.
A
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Ae has been mentioned above, the order of Raberim
had a fixed set of principles; and anyone desiring affiliation
with the order muet assume the following responsibilities: 1. He
must tithe that which he eats, that which he sells, and that which
he buys. 2. He must not accept an invitation to eat with an Am-
haares, 3. We muset not sell moist or dry (foods or produce) to an
Amhaaresg. 4. He must not{ invite an Amhaaree to eat with him unless
the latter changees hie garments.107

In the Toeefta, the following three principles are
also added: 5. He must not give the priestly dues and tithes to
an Amhaares. 6. He must not prepare his levitically pure food by
an Amhaares. 7. He muet eat his food in levitical cleanliness.loe

While it ie apovarent from the above princinles that
the Amhaares muet have been lax in the obeervance of all these

nractices, the statement ie nade expressly, nevertheless, that the
Amhasree is the one who does not eat hie food in levitical clean-
linese and doee not tithe his produce appropriately.log

All the above ruleg could no doubt have been put
into practice very easgily, with the exceontion of the second rule,
which prohibite the acceptance of an invitation to esat with an
Amhsares. It ie hardly conceivable that the order of Haberim was
a completely isolated group, without any friende or relatione

smong the Amehaaree; and it is nct conceivable, therefore, that

thig princinle was nut into practice according to the demande of




the order. Hence thie principle is a matter of dispute among
the rabbis, and it is quite evident that modifications of a more
lenient character were introduced on this point, and the mere
fact that a Haber accepted the invitation of an Amhaares was

sufficient in itself that the food would be tithed avpropriately

110
and be prepared according to all the rulee of levitical purity.

There were no restrictions against anyone joining
the order. But contrary as to what might be exnected, the Talmid-
haham waeg not automatically included into the order by virtue of
his being educated.111 It 1e evident therefore, that individual
reeponeivility was desired through personal affiliation w1£h the
brotherhood,112 and the acceptance of all the conditions of the
order in full.lls Only through personal affiliation with the order

could there be any certainty that the orincionles for which it
stood would be faithfully observed.

Rut although the Amhaaree was allowed to join the
brotherhood on the same baeis as the Talmid-haham, he stood in
creater suepicion and lisbility. ©e wae watched very closely, and
wae suepended immediately when csuspected of vislating any one of
the regpongibilities of the order. Susnicion according to the
rabbinnic legislation with rerard to any one »rinciple of the order
meant that he was to be suspected of violating all the conditions
of the order, and could not be trusted altogether in any of these

mattere.
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It 1s with reference to the suspicion of the
Amhasreg that the literature of the Talmud abounds with numerous

legielations. Recause he wae suepected of violating the tithee,

the Amhaaree suffered considerably as a result of this esusnicion.

114
All levitically pure foods were witheld from him, and he could

not be trusted even as a megsenger to purvey such foods, even
115
when the reciopient was & Haber. The Haber was forbidden to

gend an Amhaares to the market to buy produce for him, for fear he

118
would buy of one who neglecte the tithee; and in 1like manner,

the Haber was not to be instrumental in the delivery of levitically

pure foods to an Amhaareg, and the reguest of the Amhaares in this

117
reepect must be flatly denied.

In the category of thoege who are to be suspected of
violating the tithes the Talmud includees an inkeeneress and one's
mother-in-law,lle unlese these were directly affiliated with the
brotherhoo¢ of Haberim,

But while the Anmhaaree could not be trusted with
tithed produce, he could be trusted with priestly dues, and in thie
reepect he could be trusted even more than a oriest who was an Am-
haaree, for the latter coveted the priestly duee, and might ex-

119
change the produce for some which had not been tithed. In all

matters involving the renutation of thoge who could be trusted with

the tithee, an”? in npurely bueiness matters, the Amhasres could be
120
tTueted without any susnicion or doubt.




It is apparent from the entire oreceding discussion
that the masses in general did not observe the tithes in the pericd

following the destruction of the Temple. Hence it was necessary

for the rabbis, who maintained that the tithes must be observed, to

paee legiglations coping with the problem, and the brotherhood of

Uaberim was strenzthened with a system of definite principles for

the same purpose.

The reasons why the general masses did not observe

the tithee after the destruction of the Temple ar= very obvious.
Primarily it wae due to the fact that the land had been laid waste,

eand did not produce abundantly. Hence the tithes were a very heavy

burden for the peoonle to carry, and, added %o this, they were pay-
121

ing heavy taxee to the foreign powers &s well. It could not be
expected therefore, that minute attention shoild be given to the

obgervance of a nractice which had already greatly degzenerated nrior

122
to the deetruction of the Temple. This consideration may account,

to a certain degree, for the numerous methode of avoiding the tithes

in pdet-exilic timee, and even earlier, which are recorded in the
123
literature of the Talmud,

Another reasgon for the neglect of the tithes by the

maegee after the degtruction of the Temple may have been due to the
124

fact that they were not adequately schooled in these observances.

This condition, however, could be alleviated in time through odopular
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education of the masses; and would perforce come to pass as the
regult of the general spiritual reawakening following in the wake
of the more elaborate organisation of the schools and academies

throughout Pelecstine and the Diaspora.

It may be due to thie laet element which entered f
into the life of the peonle that the maseive wall dividing the [
educated and uneducated claeses in Jewry gradually fell away; and |
hence, in contradistinction to the gevere legislations against the
Amhaares, a sympathetic strain may be diecerned among the various b
recorde of the Talmud. Thus, among the three exalted princinles
diesseminated by Rabbi Judah ben Betheira of Nizibus, one was "to be
gentle with the children of the Amhaares, for from them the Law will

125
go forth." Thie sympathy was nrobably evoked by the wretched

circumetancees in which the maseses were cast in the decades follow-
ing the destruction of the Temple; for in the »arallel statement,
the children of the Amhaarees are identified with the children of

128 !
the poor. ‘

The brotherhood of Haberim algo had as one of its

functione the educatisn of the masseg to the observances of the
tithee.lz7 Thie particular education soon develoned into a general
movement for the education of the masseg; and althouch there must
have been those who refrained from having any contact with the Am-
haares, yet the reward of teaching their children wae so highly
magnified that it must have influenced a great many rabbis in the

upper ranks. A5 one of the inducemente to teaching the children of

the amhaaree, the rabbis said that God will revoke all evil decrees
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againet thoee who are occunied with thie noble task. It may
have been due to thie general effort of the Haberim to educate the
magees to the observance of the tithes that the great principle was
established that "the majority of the Amhaares senarate the tithes}EQ
Regardlese of the fact that this princionle ie voiced in a purely
theoretical manner, it reflecte, neverthelees, a situation wherein
the tithes muet have been obgerved by the vast majority of the
people.

But aside from the efforte exerted to educate the
maggee to the observance of the tithee, exhortations of a various
nature were utilised to further the observance of these laws among
the people. When the rabbis assembled at ysha, the question was
agked, why diptheria begins in the bowele and culminates in the
throat; and the anewer wae, "because the neovle eat things which are
not tithed."130 mhey believed that the maladiee which befell them
were caused by the laxitr in the obeervance of the tithes.131
ramine and drouzht also come as & punishment to humanity for not
obgerving the titheq.lsg geven forms of punighment descend unon
the worléd for the commitment of seven distinct sins. If a portion
titheg the oroduce, and a portion does not tithe, 2 famine of
drought comes. If A portion separates the priestly dues, and a
portion does not separate the priestly dues, a famnine of confusion
comes. TIf a portion gepmarates the Halla, and a portion does not

geparate the Halla, a famine of complete destruction comes. 1I1f the

peonle decide *to iegnore the tithes altozether, the heavens are

il
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closed, and do not pour rain or dew upon the world; humanity labores

but cannot be gatiefied; and the people are subjected to the yoke
33
of the tyrant. The very dispersion of Israel was attributed to
134
the neglect of the tithes. Hence, the observance of the tithes,

agide from the fact that the rabbie considered it a binding law
even after the destruction of the Temple, was looked upon as a

virtue, and highly commended; God praised the ooulent person who
135
ceparated hie tithes in orivate, and he who obsgerved the tithes
138
was coneldered the most trustworthy of persons.

In sunning up thie chapter it may be said, therefore,

that the observance of the titheeg amonz Israel never ceased alto-
gether. 1Irrespective of the fact that the literature reveals a
period after the destruction of the Temnle, when the observance of
the tithes by the macsecee was very low, and that some neglected the
tithes altogether, in gereral, the chain of observance was never
completely broken. Through the efforte of the Haberim and the

rabbis to educate the masses to the observanc2 of the tithes, and

through the moral, ethical, and religious exhortations and influence

which they exerted over the peonle, the situation in general was
nrobably greatly improved, and the religious status of the people

etabiliged.

 —
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RELATION OF JEIW AND GENTILE
IN THE TITWING SY3TEM

The problem of the relationehin of Jew and gentile
with reference to ownership of landed oroperty and the sevparation
of the tithee of non-Jewieh produce, developed as a result of the
belief in the inviolate esanctity of Palestine as the divinely
ordained home of Israel. 1t was likewige essential to fix the
status of the tithes of the non-Jew in palestine, althouzh he was
under no obligatisn to observe the tithing laws,

The problem of Gentile ownershin of lanijed nronerty
in Palestine may have had its origin in the yaccabean age, when a
coneiderable vortion of the land was reconquered by the Jews. And
although the vast majority of the recorde on this subject are of a
much later period, they no doubt reflect sentiments of an earlier
generation which was already being troubled by this problem.

The restrictive lezislations againet the non-Jew in
matters of landed oronerty were very severe. Thus the ,Jews were
forbidden to rent both housee and fields to the non-Jews in
Daleetine;137 and if a Jew relsaeged his field to a non-Jew, he was

138
obligated to tithe the onrodice asz a penalty.

The gentiment underlying these legzislations is quite

obvious. The rabbinnic authorities utilised every means within

their power to keep Palecstinian soil from passing into the hands of

the nentile; and the most powerful weanon they dossessed was lezal

jurisdiction combined with religious sentiment. From their point
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of view, with the uniying hope and trust in the future meseianic
age, and the reremptory restoration of Ierael to ite own soil, it
was absolutely essential that the Jews be the sole ownere of the
land. Wence the Jewe were permitted to buy fields from the non-
Jewe in the seventh year of the cycle even if thay had been planted
in that very year; a procedure which was strictly prohibited if the
field was owned by a Jew, eince planting was not permitted in the
seventh year of the cycle.139 And owingz to thies attitude, many of
the legielatione which emanated from the acadeny at ﬂshal4o were
eimply penalties inflict2d uvon the Jew for being lax in his efforts
to reclaim the soil of his ancestore.141

The gquestion waes also very urgent in the immediate
centurieg following the degtruction of the Temple, and even later,
whether nentile ownership of land in palestine exemnted the produce
from the tithal obligationsg; that ie, whether the Jew who bought
produce from the non-Jew wae obliecated to separate the tithes in
the same manner ag when he purchased onroduce from a Jew.

The ovininne on thie nroblem vary considerably. Some
of the rabbie maintained that the non-Jew does nosseselzge nroserty-
rightes in Palestine to exempt the produce from tithes. But the
greater majority of statementes in the Talmud are of the oninion that
the non-Jew does not possess the prooerty-rights in Palestine to

1472 144 145
exempt the nroduce from the tithes. ¥aimonides, and parchi,
are aleo in accord with this latter oninion. This is To say,there-

fore, that no matter who owned and tilled the 221l in palestine,

whether it be Jew or sentile, the produce must be tithed in strict

:.
}
l
I
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148
conformity to the law.

In reality, however, the question wae not one of

exempting the produce of the non-Jew from all tithingz obligations.
As 1t has been recorded, the problem was merely theoretical and
epeculative, and had absolutely nc bearing on the practical side
of the observance of the titheg altogether., =Sven those rabbis who
maintained the opinion that the non-Jew does possezs tne nronerty-
rights in Palestine to exemnt the produce from tithes, this exemnt-
ion was merely from the Biblical oblization, but they maintained,

nevertheless, that the oroduce muet be tithed by rabbinnic legis-

147
lation. Hence it ie apparent that accordiag to either ooinion,
there wae no poseible way of exemnting Palestinian produce from the
148
tithes.

Acide from thie gemi-theoretical problem of the
exemption of non-Jewish produce from the tithee, the records reveal
many legislatione of a more practical nature, which orove almost
conclusively that problers of relationghip of Jew and non-Jew in
the tithing eystem did exiet in post-exilic times. Thus the non-Jew
could not be trusted with Jewish nroduce, because he might exchange
it for produce which had not been tithed;149 ani if a non-jew
geparated the oriectly dues for a Jew the separation was not valid,
althouzh there is one oninion that if the sevaration is made at the
requeet of the Jew it ie valid.lso Thie latter »roblem »orobably
ywes ite origin to the fact that there were many Jewish landowners

in palectine after the destruction of the Temple who emnloyed non-

151
Jewe on their farms; and naturslly, the gquestion arose whether
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these non-Jewieh farmhande were nermitted to tithe the nroduce for

their mastere. This consideration may also account for the oninion
that if the tithee are eenarated at the requeet of the Jew the

eeparation ie valid.

Fowever, in spite of the strineent lezislations
againet the non-Jew and his pronerty in Palestine, an amicable
relationship was maintained wherever it was noesesible to do so
without any infringement of the law. And eespecially with reference
to the actual obeervance of the tithes by the non-Jew, the legis-
latione inclined, in many instanceg, to exaltation, and at times
to raige the non-Jew even to the level of the Jew.

The non-Jew, of course, was under no oblizations to
tithe his produce. But in order tc encourage and maintain a peace-
ful relationehip, the orieetly and levitical duee, and the con-
secrated dedicatione of the non-Jew were all valid and accentable
gifte; and the tithes could even be eaten by the nriests without
any scrunles about impurity or defileuent.lsa And esince the tithes
2f the non-Jew were valid and acceptable in Palestine, it wase 5
nermiesibie to tithe Jewieh for non-Jewish oroduce, and vica—varsa?3

The consecrated dedicatione referred to above are
no doubt the gifte dedicated to the Temple. Andi the fact that these
gifte were valid and accentable is sufficient evidence that the
problem of relationeghin of Jew and non-Jew in matters of this nature

already exieted in pre-exilic titmes, during the exietence of the

Temple; eince all forme of consecrated dedicatione were absolutely
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154
prohitited in poet-exilic times.

But wherese the priestly dues and the tithes of the
non-Jew were valid and acceptable gifts in Palecstine, the Halla of
the non-Jew was not acceptable; and if & non-Jew separated the @alla
in Paleatine, he was to be informed that he was under no obligation
to do so. s It ie very difficult to draw a distinction between the
Halla and the priestly dues in thie resnect, as the Halla is in
itself a form of prieetly duee; and from all logical premigesg, the
one should have been acceptable as well as the other, or else
neitrer ghould have been acceptable. Wowever, the reason for this
reetriction may be that with regard to the Halla the Scriptures
gtipulate enecifically that it muet be taken from Jewish dough.lss
Put thie is without doubt a minor reason; and was moet likely made
uee of to nalliate the true eituation. The underlying principle of
tris lepgicelation probably owee ite origzin to the fact that the Jews
refrained, as much as poscsible, from acceoting ull forme of
nrepared foode from the non—Jewa.157

It is evident therefore, from the material on hand,
that the relationship of Jew and nentile in matters of landed
nroperty and the observance of the tithee was a oroblem of a very
oractical nature; and after a perusal of the records oreeerved in
the literature, the conclusion may juetly be drawn that this very
nroblem became an onen iegsue in Palestine during the second Temdle,
when the land of Ierael was wrenched from the Jews Ly the invading

158
tyrant.




-83-

SYRIA IN TFE TITHING SYSTEM

Syria was traditionally considered to be the land
conquered by David, and in addition to thie, becauce of its prox-
imity to Palestine, it fell, in a great measure, under the game
legielationg as the former country.lsg

Aeide from the vast number of regulatione relating
to the tithes, the Talmud 1laid down the principle that Syria was
like palestine in three waye, and like the Diaspora in three ways.
It approximated pPalestine in the following: 1) The titheg and the
Sabbtatical year were to be observed as in palestine; 2) If vnossible,
eyria was to be entered in levitical purity; and 3) The fielde
bought in Syries have the same statue as the fields bought in the
suburbe of Jerusalem, It wae like the Diaspora in the following:
1) 1f 2 bill of divorce wae brought from Syria, it was under the
ceme regulatione as a bill of divorce brought from the Diaspora,

and the messenger must teetify that it wae written and eealed in

hie preeence; 2) Its esoil was considered defiled like that of the
Niaspora; and 3) If a slave was sold to Syria, he was under the same

regulations as though he were sold to the Diasnora, and automatic-
180
nlly becane a freeman,

The observance of the tithee in Syria wae entirely

181
by rabbinnic legislation; and in order to make some different-

iation between Palestinian and Syrian produce, it wae vrohibited to
1682
titrhe of one oroduce for the other. Thie distinction was at beet

a mere formality, since the entire system of the tithee in Palestine




after the destruction of the Temple was in itself a2 rabbinnic
obligation, stressed because of the hope in a future restoration
which lingered in the hearte of the peovle, as has been observed

already in the antecedent pages.

There are, in reality, no new notes of interest in

the tithing regulatione for Syris, and hence they may be given
summarily as follows:

If a vegetable farm ie bought in Syria, the tithes
muet be eeparated, nrovided it is bought before the tithing season;
if it ies bought after the tithing season, the tithes need not be
eeparated.163 I1f a merchant eelle producc in Syria, and says that

it ie Palestinian, the produce must be tithed; if he says that i%t
has already been tithed, he is to be believed, since he could have
kept silent altogether; if ne eays that the produce is from his own
field, 1t muet be tithed; if he says that it has been tithed, he ie
to be believed, since he could have keont silent altogether; but if
{4t is known that he owng a field in Syria, the produce must be

164
tithed under all circumstances. If an Israelite buyes a field

in gyria, although he later sells it to a gentile, the produce must

be titned, eince through the former ownership it had become fully

165
obligated to the tithes. If a Jew buye a field in gyria in

partnercship with 2 non-Jew, there is an oniniontggat the portion of
the produce belonging to the Jew must be tithed, =and Maimonides
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187
hae fixed the law to this effect. Jewe who farmed fields for

non-Jews in Syria were obligated to tithe the produce and observe
the Sabbatical year.lss A field bought in Syria on the border of
Pelestine, if the owner ies able to enter palestine in levitical
purity, that is, if there ie no land between his farm and the soil
of pPalestine, the farm is to be considered undefiled; but if the
owner cannot enter Palestine in purity, because a strio of land
¢ivided his farm from pPalestinian goil, the farm ie to be consider-
ed as defiled; neverthelees, he must obscerve the tithes and the
Sabbetical yesr.lsg The second-tithe was never observed in 3yr1a%70
It wae permissible to carry out impure oil of the Trumah from
palestine to Syrias; and in like manner, it was »ermiseible to bring \
the prieetly dues from 3yria to pnlestine.171 ':

As has bzen stated above, the reason for stressing

theee observances in Syria wae due to ite nearnese to Palestine;
and in order not to effect an abrupt cleavage in the obeervances
of the lande bordering on Palestine, the rabbis legislated many of
the palestinian practices, wherever it wae possible to do =o.

And agide from this, the Jewe who were scattered in these lands
from earlier timee had brought their Palestinian practices with
them, and thege could not be relinquished very easily; and hence
it ie altogether probable that a great many of these laws obtained
in Syria even prior to the second occunation of the land of Israel

in the daye of Ezrs.




THE DIASPORA
IN

THE TITHING SYSTEM

In matters relating to the tithes, the Diaspors was
geographically divided into two territories, The first division
included Egypt, Babylon, and the lande of Amon and Moab which were
not conguered by !oeesi?zln all these lands the tithee obtained by

rabbinnic legziselation. The remainder of the world is completely

173
free from all the tithing lawe except the Halla.

It 18 not difficult to accertain the terminus a quo '“
of the tithing regulations in the Diaspora. They probably origin-
ated with the destruction of the first Temple, when the Jews were
firet scattered among thege lands, and brouzht with them the
establighed Palestinian practices. It may aleo be, that like 3yris,
these countries fell under Palestinian juriediction in all religious
mattere because of their proximity to Palestine,

The literature of the Talmud furnishes both theoret-
ical and concrete evidence that the tithee were obeerved in the
Disspora for many centuries after the destruction of the Temple- at
leaet by eome individuale. To this effect, Rabbi Johanan directly
makes the statement in the pPalestinian Talwud that "Qur masters in
the Disepora geparated the priestly dues and the tithes until the
1'217 came and abolighed them.'w4 And there 1s likewise evidence
that gome rabbie observed the tithes in the Diaspora even at a much

later period than the age of Rabti Johanan,

Altogether, the concrete records of tithal observance
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in the Diaspora are very limited. Of the perisd immediately
following the destruction of the Temple there is but one concrete
illustration that the tithes were obeerved. It is recorded that
Rabbil Simon ben Gamliel once saw the Son of Xahana drinking the
wine of the Trumak in Acre, which he confeeeed had come from Caleci-
laya, of the Diaspora. Tha rabois decreed that he drink it in the
ghip; and he was not permitted to bring it ashore,175 because it

178
wag forbidden to bring Trumah from the Dimspora to Palestine.

Nital of Tekoa brought the Halla from Bethar, but it was not acceptedg
and the men of Alexagg;ia aleo brought their Halla to Palestine, but Ifl
it was not accepted. Since these latter renortis are recorded in ]
the Mischna, it may be assumed that they are of an early origin, I(
not later than Miechnaic timee. Of the observance of the tithes |
in the DNiaspora in post-=Mischnaic times, two concrete examples have
been preserved in the literature. It is reported that Rabhi Tuvi
bar Kiena had & jug of wine of the Trumah;178 and that Rav Huna was
accustomed to dilute each portion of wine of the Trumah with two
portions of common '1ne.1?9

The theoretical legislations rezulating the tithes
of the Diaspora are more numerous. WHence the ooinion of sSamuel,

180
that the Trumah of the Diaspora becomes neutralised in a Majority,

muet have been founded on practical exnerience a2nd neceseity.

The game dietinction was drawn be2tween Palestinian

1
£

[y
U

and Diagporic produce as was drawn between Palestinian and Syrian

produce; and hence it wae forbidden to tithe pPalestinian for
181 !
Diasporic oroduce, as a matter of formality,
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It was forbidden to take impure oil of the Trumah
and t;g produce of the Sabbatical year from Palestine to the nNias-
pora. y If produce was brought into Palestine from the Diaspora,
the Halla must be separated from it; but if Palestinian produce
was tn{gn out into the Diaspora, it was not subject to the law of
Halla, ; This latter regulation is not a contradiction of the
legielation already noted, that the Halla was to be observed the
world over, as this exemption was deduced directly from Scriptural
inference, which stipulated that Palestinian nroduce was subject to
the law of Halla only in Palestine, and not in the Diaspora. }l
In general, a note of leniency may be discerned in A
the entire system of legislatione regulating the tithes in the ‘

Diaspora. This was probably due to the fact that the entire system :l

ae such wae originally the product of rabbinnic legislation, and
had never been founded on Scrintural authority, as was the case with q
Palestine pricr to the destruction of the Temple. And it ie
probably because of thie consideration that the literature has pre-
gerved a record of an effort on the part of the rabbie to free the
outlying portione of Palestine from the tithes altogether.

It is reported that in the days of Rabbi Hoshayya,

the rabbie desired to take a vote and free the Har-hamelech from the

| o
. of Rabbi Hoehayya, as he had been chosen to preside over the aaaombly.?

tithes. This could not be done, however, without the participation

But before he arrived, the aesgembly dispersed, and the undertaking
184
failed. ,

put aside from 211 these illustrations it 1s very




evident from the report of Rabbi Johanan, quoted above, that the
obgervance of the tithes in the Diaspora dieappeared in due time;
and if the tithes were observed at all, it was a matter of personal
piety, and not because it wae considered binding by any law. To

thie effect, Zemach ben paltai Gmon of Pumbeditha writes in one of

hie responsa: "It appeare to me that the law of Trumah ie eurely not

binding in this age, and there is in reality no obligation incumbent
to separate the Trumah in the Diaspora. But the former rabbis, whoaet
worde we reiterate, were accustomed to observe these laweg because of
personal piet?.'las !{
In conclueion, therefore, it may be said, that al-
though the literature has precerved legielations regulating the ‘
tithee in the Diaspora, they were not really binding in the strict
eenge of the term. The entire syetem of tithal observance depended
either on versonal piety, or was founded on the sentiments connected P
with Paleetine. ®oth Zemach ben Paltai Saon of Pumbeditha and the
Ittur observe that the nractice of the tithes in the Diasnora was a
matter of emulating the practicees of the palestiniang, and the des-
ire to preeerve in the Diaspora thoee onractices bound up with the
goil of Palestine, The Jews scattered in foreign lands may also
have been animated by the eame hopes and dreams of an imuinent
meeeianic era and the regathering of all the exiles to their own

home land, Palestine. The Temple with 211 its ceremonial would

arain be restored, and the priests and levitee would again render

eervice in the ceremonial life of the Jew as of old, 3
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Vogelstein in Lringing forth thece paseagee from Josephue
in proof of the struggle bevween the prieste and levites,
bringe only evidence testifying against his theory. These
recorde of Josephue prove exactly the gpnosite. The power
of the priesthood soon degenereted into a vicious anerchiem

over which there was abeolutely no control, and the records

moet likely favor the contention that the practice of having
the tithes collected by government officials ultimately
developed intc a practice of brute extortion,

t. Shebiith 8,1.

Antiguities XIII,S-2.

b. Xidd. 68a




Chapter II

. Shebuoth l1léa
Yaddayyim 4,2

y. Halla 4,4; Z23a

A complete analysis of the proelem is essential

for & clear understanding of the difficulties involved. In
b. Hagiga 3b, R. EZliezer makes the following statewent: n1
have received a tradition from R. Johanan o. Zaxkai, who
received it from hie mseter, and his master from hie master,
2 Mosaic legielation at Sinei, that Amon and Moab (that ie,
the Jewe dwelling in these varte) separats the poor-tithe in
the seventh year of the cycle of seven, wecause the first
consecration of tke lend wae only ta2mporary, and no* binding
for all timee.®

It is very esiznificant t2 note that this statement
gpecifiee the obegervance of the poor-+tithe in Amon and ¥o=b
as A Mocaic legislation received by tradition, while ia fact
thie very problem was a matter of heated discussion at the

academy a8t Jamnia., In Mischne Yaddayyim 4,2, we read: "On

thet day, (when Gamliel was imneached) the question was brought

up regarding the statue of Awon ané M¥oab in the geventh year
of the cycle. R. Tarfon decreed the poor-tithe. R. Elazar

b. AZzariash decreeé the second-tithe, 3aid R. Ishmael: EZlazar

T
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b. Azarieh, it is for you to bring proof, since you are the
more exacting, and he who ie more exacting zust bring proof.
S5id R. Elazar b. Azariah:; Brother Ishmael, I did not depart
from the chronology, but my brother Tarfon did depsr%t, snd
therefore he must bring the proof. R. Tarfon answered: Egypt
is in the Diaespora, and Amon and Moab are in the Diazepora;
Just as Egypt obeerves thke poor-tithe in the eeveﬁth year of
the cycle, so Amon and Moab must obeerve the poor-tithe in
the seventh year of the cycle. R. Elazar b. A2arish then
answered: Bebylon ie in the Diesspora, an? Amon and Noab are
in the Diaspora; just as Babylon observeeg the second-tithe
in the seventh year of the cycle, so Amon and Uoab must observe
the gecond=tithe in the seventh year of the cycle...i vote
was taken, ané it w»as decided that Amon and Moabd should observe
the poor—-tithe in the seventh yesar of the cvcle,

I+ se=me almoet incredible that these two rabbis
gshould not have heard of the tredition quoted by R. Eliezer.
And sgide from this, it is ouite evident from thie Miechna ~ad

that the problem of jpxor and Moab Came un for the first tiwme

at this periocd. That there ie = confusion in the entire Rl

\
problem caun be seen fror the fact that in ». Yet. 18a, the . n

p
identical statement of R. ETliezer is made By Dosa b. Horkinas
in the name of the prophet Haggis. It may therefore well be

+hat in order to make the law comonletely winding for all times

‘lil



R. Eliezer quoted the tradition in the naze of Moses.

However the case mey be, thig latter statement of

the Mischra seemg to iden*ify Amon and Moad with the Diaspora '
according to both the opinione 5f R, Tarfon and R. Elazer, el
rince both compare these lande to Zgypt and Babylon. And {
this very opinion ie in direct controdiction to the statement
mentioned in b. pesachim 52b, where Trancjordania is ident-

ified with peleetinian =0il. I* remains therefore to he
egtabliched what are the lande here referred 4o as Amon and ‘
Yoak.

Reaehi in commentins on the pm=es2ze in b, Veb., 1

L

a,

remerke that the Azmon and Moab referred €0 here are the land

i

rhich Y2eee wrestel from 3ihon, which were consecrated with

the general conscration of the land, and where Israclites :
d¢well, But in the dayes of the gecond Temple their holiness
is void, 2nd the Jews plant their fields in the seventh year I
of the cyrle., 1In b. Hagirsm 3b, he adds that the Jews who B
returne? from the exile did not conesecrate these lands in
order that the poor may rely on them for sustenance in the
geventh vear of the cycle wken plenting ies forbidden in the
rec* of Palecstine, and that *he inetitution of the poor-
tithe was by rabbinnic crdinance. (cf, Yaddayyim 4,7%)

There igs 2 manifect contradiction involved in this

interpretation of Raehi. HYe maintaing that Amon and Moab are

[
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a part of Palestine, of the lands conquered by Moses; and

yet he must maintain that the poocr-tithe was observed there
in the seventh year of the cycle. This contracdicts the
Mischna in Yadoayyim 4,3, where both R. Tarfon and R. Elazar
agree tha*t Amon and Moab are of the Diaspora. If it is of
Palestine, then the Jews who returned from Babylon could in
no way alter ite historic status eseentially with reference
to the tithes, excepnt perhaps insofar as they would become a
rabbimmic instead of a Mosalc legislation. But at all eveats
they would have the eame sta‘ue as other pPalestinian soil,
about which thare ie no dispute, and farming in the seventh
year of the cycle would be abesolutely pronivited,

A einilar contradiction ie asnardnt in the state-
meat of R. Eliezer, in t. Hagiga 3b, who maintains that the
oeservance of <he poor-tithe in these lands was a traditional
Moegnic decree, whereas from the Miechna in Yaddayyinm 4,3, it
is apparent that the entird legielation was the rezult of a
ratbinnic vote,

Above all, the opinion of the Mischna Yaddayyim
identifying Amon and Koad with the Diaspora is in direat
sppoeition to the ststezcznt in b, Pesachim 52b, where Trans—

nia

o3

e2il, and where the

(=

jordania is identified with Palest
seventh year of the cycle must be strictly observed. Thie is

‘o eay that planting in any form in that year is strictly
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prohibited. And this would preclude all sseculation regarding
the tithes of these lande in the seventh year of the cycle.

Consequently we must look to either one of these
two statements to discover any possible solution of the
problem.

The Mischna in Yaddayyim which bascs the entire
system of the tithes in thece lands on rabvinnic legislation
can be support2d Wy another statement in the Talmud, which
geeme t0 ectablish the fact that the Amon and Mosb here under
consideration are not the Amon and ¥o2ab identified with all
Palestinian eoil, and that the tithes in thesc¢c parts are either
noy obligatory altozather, or they are obligatory by rabbinnic
legislation only. 1In b. Bathra 533 we read:; "All the land
which Cod showed to Moees is obkligated to separate the tithes.*
And here the comment of the Telmud is: “All, with the exception
of the Kount of Zeir, and Amon and Moeb." This comment of the
Talmud strengthens the theory that these lands were originally
not obligated to'observe the tithes altogether, but that the
obeervance of the tithes in theee pearts is by lester rebbinnic
legislation, And thie statexzent is in perfect accord with the
opiniones of R, Tarfon and R, Elazar, and the latter statemeat
in the Mischna Yaddayyim which ascribes the inetitution of the
tithees in theee lande to & rebbinnic vote.

In fact it ie eseential to main*ain that the dispute

vetween R, Tarfor and R, Elazar in the Mischma Yaddayyim, 4,3,
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contains the real clue to the solution of the problem, eince
both of these rabbis argue the question on purely rabbinnic
grounds, and do not touch upon the subject of the consecration
of the land altozether, Furthermore, it must be borme in mind
that if there existed any euch tradition such as R, Eliezer
quoted, that these lands were the Amon and Yoab conguered by
Moses, 20th R, Tarfon and R, Elazar would have beean familiar
with it, and would not have argued on a gquestion which had
oeen established by *radition, ®RBut since they dispute on
rabbinnic grounds only, it ic therefore evident that the Amon
and Moad they have reference to, are not the countries con-
quered by Moees in hie subjugation of Zihon, but some other
territories in proximity tc Amon and Moas, and probably
belonging to them, but whizh were never conquered by Moses.
It ie not unlikely that Moees dié not conguer %he entire
territory of Amon and Moab, sin:e he was forbidden to wage war
ageinst thez altogether. But he did subject that portion of
Amon and Moab which had been conguered oreviously by Sihon,
ané these lande he annexed in his conques* of Transjordania.
The conclusion therefore ig, that according to the
gtatemeats in the Talmud, Amon and Moab are divided into two
distinct geoaraphic ardas. The first is that portion which
wae conquered by Moees in his conquest of Sihon, and which was
deemed an inteeral part of Palegtine throuzhout; and the second
is thet portion which was never coaquered by Ierael altogether,

ani about which there exiets the diepute mentioned above.
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A dispute in the Palestinian Talmud supvorts the
aseumption that there did exist a portioa of territory in
Transjordania which waes identified with the Dizspora. In y.
Halla 4,4; 23b, we rcad: "3Sone rabbis consider the Jordan as
Palestine; some consider it as the Disspora; and etill others
congider it a neutral point,

According to all three ovinions here stated, the
dispute is centered primarily about the rivar Jordan only,
but it is guite apparent that all three opinions agree unan—
imouely that the territory beyond the Jordan ie the Diaspora.
‘While the gtatement does not soecify which porticn of the
Jorden is here refered to, end it might well be that they had
in mind the upper portion of the river which is wholly out of
bounds with the lande of Amon and Moab, yet this ies not likely,

. \\ g8 euch an opinion would have been stated zpecifically. (cf.
L thh 55a.)

However, there etill remains one difficulty which
muet be obvisted to establicsh the ehove theory beyond doht,
This is a stetsment in b, Hagige 3b, appenied to tie 4radition

of R, Eliezer, and given as the reason for that very tradition.

Bere it ic stated that "uany cities were conquered by the

Israelites who came up from Ezypt, which were not conquered -

;i

by the Jewe who returned from Babylon, and these cities were
left (unconsecrated) in order that the poor might find suonort

therefrom in the seventh year of the cycle of seven."
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Now according to the conclusion reached above, that
the Amon and Moab under consideration in the diepute of R,
Tarfon and R, Elazar, are not the territoria2s of Amon and Mosb
conguered by Moses, this stetement is entirely misleading and
superfluous, since it maintainc thet these lands were conquered
by the tribes who came up from Egynt. It muet be considered
therefore, as a comnent upon the 4raditinn by some later rabbi
other than the author of the tradition. That thie ie the likely
eolution is evident from the fact that in the Yischna Yaddayyim
where thie tradition is guoted by Rabbi Tliezer verbatim, the

appendix mentioned in b, Hagiga 3b, ie entirely lacking.

Hence all difficulties have been obviated, aad the
entire discuseion is clear. The statements which lezielate
the observance of the tithee in the lands of Awmon aad Moad in
the seventh year of %the cycle of geven refer 4o that portion
of theee countries not conguered By Moses, and where the entire
eyetem of the tithee were obligatory througzh rabbinnic legis-
lation; while *+he o*%er cstatements which identify theze lande
vith Paleetinian goil refer to that portion whic¢h was conguered
by Mosee and inhabited by the two and a half tribes, and where
the tithes are oblizatory as elsewhere in Palestine, and where

planting in the seventh year of the cycle is strictly forbidden.

It iz very obvious that the Talnud assumes the acts

of coneecretion of the land, whether temnoraTry or permanent, tiai

i L
o |
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to have been conescioue acts on the part of the Jews, and not
that the land became consecrated accidently with the
occupation. 1In b. Shebuoth 15a, we read: "R, Ishmael b. Jose
says: Why did the eages enumerate thege (cities which are
walled in. See b. Orachin end.,)? Because when the children of
the exile returned, they found *heee and comnsecrated them; but
the state of hdlinesa of the former (citiee) wes nullified

wvhen the land was 1aid waste.

In b. Shebuoth 13a, the following statement occurrs:
YR. Joshua saye: 1 have heard that s~crifices are offered,
though there is no Temple; that portions »f the wholly conse-
crated gacrificee are eaten, thouzh there =2re no curtzins;

*hat portione of the partially consecrated sacrifices arz eaten

and that the second tithes are eaten, thouzh there is no wall,

o2cause the first conzsecration of the land wes cermanent." 4
AN o4

In b, Zevachim 107%: "He who offers sacrifices in‘ﬁnq

\

thie age,- R. Johanan saye, he has incurred penalty. Resgh- \.-

Lakich saye, he has not Iincurred penalty. R. Johanan says he
has incurred penalty, because the firat cousecration of the
lané was permanent. Resh Lekish says he has not incurred
penalty, becauss the firet consecration of the land was only
temporary, and not binding for all times,®

Ag2in in B, Yeh. 8la, we rsad: "R, Johanan azked

Resgh-Lakish: Do you think that Trumah in this age is oblig-
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atory merely by rabbinnic legislation ? He answered, Yes."
And thie dispute whether the Trumah in thie age is oblizatory
by Biblical ordinance or rabbinnic legislation also revolves

about the same theme of the perranency of the first and second

consecratison of the land.

In b. Hagiga 3b: "R. Zliezer s2id:; I have received
a tradition from R. Johanan b. Zakkai, who received it froa his
meeter, and hie master froz hie master, a Mosaic legiclation
gt Sinai, that Arnon and Yoab (*ha* is, tae Jews dwelling in
these parts) separate the poor-tithe in the seventh year of
the cycle, because the first consecration of the land was only
temporary, and not eianding for all times."

Accordiag to one vereion, the Talmud also ascribes
the statement of R. Iehmasel bwear Jose in b. 3hebuoth 18a, to

an opinicn of R. Eliezer. (see above note # 38)

In Seder Qlaz Rabba, c.XXX, the following statement
occurrs; "...Ycu have the first and second (inheritance of the
land); but you have not a third (inheritaace of tae land. )"

Thig staterent undoubtedly implies that the second
corngecration of the land, whica occurred in the days of Ezra,
wae made permanent and binding f£or 2ll tines.

In b. Yeb. 823t, the Seder Olam is quoted as follows:
“¥e nave learned in the Seder Qlaz: '...which ihy fathers
nave inherited, and you will inherit it'- the first and second

igheritance they do have, ®u% 2 third they A5 not have. And R.
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Johanan sald that the author of the seder (lam is R. Jose."
Apparently, R, Johansn guotes R, Jose in the 3eder

Olam in support of his own view that the first consecration

of the land was permanent, and that the tithee are binding,

therefore, by strict Biblicel ordinance, but thie cannot be

1
|

the case. The seder (Olam could not possisly contenéd that the

first coneecration of the land was permenen®, since it

gpecifically mentione the eecond congecration. Ané this means

that the first consecration of the land, which made the tithes
obligatory oy Biblical ordinsnce, was comoletely nullified
with the destruction of the Teaple. Accordinz to the opinion
of R. Johanan, the stetement of the 3eder Olam should have
been: "Afirst irheritance they do have; but a second inherit-
ance they do not have." Then it would be clear that the sSeder
Clam considers the fire?t concecration as the permanent one;
which is not so, however, according %o its present form.

In y. Kidd, 1,9; 22a, the statement of the 3eder
Olam is ~dvanced by one euthority with the purpose of fixing
the law thet in the days of E2ra, that is, with the second
coneacration of the land, the Jewe were odligated to observe
all the commandments dependent unon the land of Israel, and
which includes the tithes ales, bty the olj Biblical injunction.
But this view is imzediately refuted by R. Tlazar, who main-
taine with Scriptural support, that in the second reoccusation
2f the land in the dayes of Ezre, the Jews adopted the laws of

the tithes of their own free will, _ J
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Additionsal matter toward the opinion of R. Jose is
found in b. Zebachim 80a-%;: "R, Jose said three things in the
name of thres scholars, one of which is: 7. Ishmael says: I
would think that a2 man might bring his second-tithe to
Jeruselem, and est it there ir thiz age...therefore it is
written (Deut. 12,8.), '...thither shall ye oring your tithes
...and the firstlings of your herd.' He likens the tithes to
the firstlinge of the hefd; Just as the firetlings of the herd
can e brought to Jerusalem only during the existence of the
Temple, so also the tithes can be brought to Jerusalem only
during the existence of the Temple."

And finally, the opinion of R. Jose, that the first
coneecration of the land was only temporary is irrefutavly
estavliehed by a report in y. shebiith 10,2; 28e; "R. Jose
eays: ¥aen the Israelites were exiled to ®abylon, were they
not lieersted from the commrandme ts depenient upon the land
of pPelecstine v

Thies remark of course does not nean to say that the
Jews were licerated forever from *the duties bound up with the
lend of Jermel; but that the consecration of the land as a
Biblical Zaw was nullifiesd by the exile, =3 that whan the Jews
returned to Paleetine in the daye of Ezra they were no longer
obliga*ed to obeerve the tithes =2& 2 Biblical injunction, but

purely as a rabbinnic institution.

See above note §5€.
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In b. Qrachin 32b; “yhat is the r2ason for maintain-
thet the first consecration of the land was only %temporary, and
not binding for all times ? It is written: 'And all the people
returning from the exile built booths, and they dwelt in boothe
for they had not done sgo since the days >f Joshum, and there
was great rejoicing.' (¥eh. €,17) Now ie it poseible that
Devid came and did not build booths; or that 3Jolomon came and
did not build booths, until Zzra came ? But he likens their
coxing in the days of Zzra to their coming in the days of
Joshua; just as their coming in the deys of Joshuz they counted
the cycles of seven and forty-nine, and were obligated to
ooserve the tithes; so alsc *their coming in the days of 3Zzra,
they counted the cycles of seven and forty-nine, and were
obligated to observe the tithes, It ie also written: 'And *he
Lord thy 323 will bring thee to the land which thy fathers have
inherited, =2néd you will iinerit it.' He likene your inherit-
ance to the inheritance of your fathers; just as the inherit-
ance nf your fatherg weg with the innovation of all these
practices; so 2leo your inheritance is with the innovation of
all theee practices."

The above stetement endeavore, at least, to find
support for msin*2ining the view that the first consecration
of thie land wae only temporary. For the odvosite view, how-
ever, thers iz no support. And coneequeatly, accordiag to
thie gtaterent, all the practices that obtained in the days

of the firet Temple were rezdopted e second time. This view
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ie also supported ey the staterment of R, Tlazar in y. 3hebiith
8,1; 183, where he meintaine that the Jews adonted the laws
of the tithes of their own free will in the daye of the second

reoccupation of the lend, that ie, in the 3Jave of Zzra.

Maimonides, Code Trumoth 1,1, makes the following
etatement: "Priestly duee arnd the tithee are not oblizatory as
a Biblical injunction except in the land of Israel, whether it
be before or after the exietence >f the Tzuple."

From trkis statexent it is apnaraat that Maimonides
nolds the viex that the tithee were obliz2*ory as a Biblical
law, evern after the exlstence of the Temole, which imlpicitly
means that the firet consecration of the land was permanent
and binding fer all times.

But in the e=me code, 1,25, he writeg: "priestly
duee in thie sge, and even in thore places inhabited by the
Jewe who returaed from Babylon, and even in the days of Tzra,
are not obligatory as a Biblical law, but are purely a rabbin-
nic institution. For there is no Scrintural Trumeh except in
the land of Ierael, and when all Jerael is there, ae it is
writtea: 'When you come'; the comring of all of you. Juet as
they were in the first inheritance, and as they are destined
to be in the third inkeritance; not as they were in the second
inheritance which transpired in the daye of Tzra, and which
wae only a partial coming; and therefore they were not oblig-

ated by Riblic2]l law. And it eecms to me that this law also




obtains with reference to the levitical tithes; that they
are not obligatory in this age excent by radbinnic legzis-
lation.

These two estatements of Meimonides are obviously
contradictory to each other.

Joseph Caro, in hie commsntary the Xeeeph-Mischna,
after a lengthy discourse, endeavores to solve the contra-
diction in a manner which is sbsolutely iunossible and out
of the question. He assumes that Maimonidee internrets the
clause 'Yerueha Rishona', as doee Rabenu Hansnel, %o mean
that the first inheritance o6f the land was in the days of
the petriarche, Abraham, Isasc, snd Jarob; and from then on
tke land remained conegecre*ed forever. (This interpretation
is introduced by the Toeefotn in o. Orachin 32b.,) Bu* itkis
interpretation is quite imposeivle., First of all, there is
absolutely no oacie for it in the least. The Tosefoth also
bring 1t as an individual opinion of Hanenel without any
reason or support. And eecondly, it is a manifest contre-
diction of the statement of the Talmud in o. QOrachin 33b, aad
the seder Olam, where it ies expressly statesd that the first
inheritance of the land, or the {irst coaiang, took place in
tre days of Joshua, while the gecond toox place in the days
of E2ra. And above all, the internretation of Caro is a
direct perversion of the text of Malmonid2s mentionzed above,
and must be rejected on these grounds, WMalnonides coancisely

gstates that the second occupation of the land tonok place in
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the daye of Ezra; and that the tithes in thie age are by
Taebinnic, and not by Biklical injunction.

However, this maunifest contradiction is easily
obviated if Maimonides' interpretation of the clauses '3ifane
Habayyith' and 'Shelo Bifne Habayyith' is understood in its
proper light. Notwithstanding all the internretations of the
clausee to mean 'during and after the exis*ence of the second
Temple', it iles quite aoparent that Mairnoni ies interprets
th2x to mean 'before =nd efter the exiet2nce of the first
Templa,!' Hence it becomes clear that Meiuonides miintains the
opinion that the tithec were obligzatory as a Biblical law,
only before and during the existence of the first Temple, But
with the destruction of the first Temple the sanctity of the
land wae completely nullified; and from that time and oxnward
the observance of the tithes in the land of Israel obteins
only oy rabbianic lezicelstion. And even Juring the recccu=
pation of the land in the Jdaye of Tzra this status was not
alteres in the least. And thig interporetation of Uailmonides
ie in perfect accord with hie opinion in 1,23 of the same code,

an? there is in reality no contradiction altogether.

Howevar, while Maironiies maintaing that the state
of consecre=tion of the 1lend of Israel was aullified with the
destruction of the T2mple, he nevertheless holds the Hpinion
ttat Jeruesaler and the Temple wmount never lost their sriginal

state of holinsess, and remained fosrever consecrated. He gives




-89~

2s the reason for this opinion the belief that in these two
places the Shexninna had its abode, and though city and
Temple were 1aid waste during the siege, the 3hekhinna

remained in thece places forever.

Kephtor¥y'Ferach c.II1I
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y. Dmai 1,3; 3b

y. Maasereheni 5,3; 3la
y. Dmai 4,1; 17b

b. Sota 48a

Numbere ¥VITI,21,31

2 Chron. XXXI,4
Malachi 2,7

See version 2 of the Tos. Yomtob to Aboth 3,13; and compare
Tehuvoth Wageonim edition Lyck,1884, 18b.

y. Maasergheni 5,3; 3la

This reason however, anpears to me to be of minor
importance, gince with the rise of the Talnid Hal\am the
status of the prieat greatly derenerated, and the former
virtually replaced him in the social order. (c¢f. b. Nedarim
€2a: Juet aes the priest has claim to the first portion, so
the Talmid Haham has a claim to the first vortion.) And
even an educated baestard wae rated higher than an ignnorant
High Priest (b. Hurioth 13b), and the law strictly forbade
giving the tithes to such a person (Aboth n'r. Nat. 41). In
congiderntion of all these facte, I have excluded this
theory for the observance of the tithes in nost-exilic times

from the final eummary of thie chapter.
b. Rechoroth 27a

The reason why the Talmud haes selected the Halla

from among all other forms of tithee is because it is most
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common, and can be more easily observed, as it has little
value, and the tax would not be too great. The grounds for
thie last assumotion can be well supoorted by a statement of

Zemach ben paltai Gaon of Pumbeditha in one of his resoonsa.

He writes; "It appears to me that the law of Trumah
ie surely not obligatory in this age, and there is in reality
no duty incumbent to separate the priestly dues in the Dias-
nora., But the former rabbie whose worde we reiterate were
accustomed to observe these lawe because of pniety. However,

the law of Halla, which ie separated from the douzh, is unlike

the Trumah of corn, wine and oil, because the Halla is more
common, and therefore the rabbie decreed that it should be

observed in the Diaspora, and everyone do@s observe thies law

I ———

T S ——

because of the Palestinian observance of the Halla, in order
n
that it should not be forgotten. (vaphtor vaferach ¢.15.)

-
-

Hence it is qui‘’e apparent that the reason for
selecting the Walla from among all other forms of tithes for
univereal gbservance is because it ie most easily observed
and least expensive, whereas the other tithes would constitute
a heavy drain on the reeources of the Jews in the Diaspora,
where the 1law at best wae not binding either by Blbliecal or
rabbinnic ordinance, and therefore they ware stressed only in

{
salestine and the immediate vicinities. m
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Chapter 1V

y. Dmai 1,3; 4a. It ie reported that R, Pinhas ben Jair

once visited a certain community, and the vneovle complained
to him that a horde of rats was devouring all their produce.
He decreed that the rats gatter in one gpot, which they did,
with loud squeaking. He asked the neupnle if they understood
what the rats were saying; end upon receiving a negative

answer, he told them that they were gayinz that the produce
had not been tithed, and that they were orivileged therefore

to consume it. Upon requeet he tithed the oroduce for the
comrunity, and taught them how to tithe for themeelves. On

another occaeion he vieited a certain community, and the

people complained to him that the well did not supply enough
water to irrizate the fields. We told them that it was all
because they 4id not titie their vroduce. TUpon request he
geparated the tithes for them, end taught them how to tithe,
Dieregarding the mythical element in these reports,
we may assume with safety that this sage did tithe the produce
for thesze communities, anc taught them how to tithe for them-
celves, Rut this report ie the only concrete illustration of

maee observance »f the tithes to be found in the literature.

The revort of the Tosefta, Sota 13,10, bears ample
evidence to thie contention. Hyrcanus s2nt throughout all

the land of Israel, and discovered that the oeopnle were
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observing only the priestly duee, but as to the tithes,

eome did obeerve and some did not observe them. This renort
of the Tosefta may indeed be reflecting later conditions,

but the fact remaine, nevertheless, that they had a tradition
that the tithes were not observed by all the peonle even as
early as the days of the High Priest Hyrcanue. And again,

it cannot be said that the laxity in the observance of the
tithes develoned euddenly with the destruction of the Temnle.
It muet have been developing very slowly all through the
veriod of the second Temple, 2nd no doubt reached a climax
when the land wae conquered by the enemy. (3ee also chanter
on recorded changes in the tithing system,)

b. Bezah 35b, the TIarud comee to a definite conclusion that
the majority of the mmseses separates the tithes, and this is

of 8 1late Amoraic period.

b. Rerachoth 47b.

b. sSabbath 32b. TWhen the rabbis assembled at Usha /Jamnia),
the queetion was aeked why diptheria bezins in the bowels

and culmiratee in the throat; and the answer was because they
eat thinge which have not been tithed. It ic quite impos-
sible that thie question ehould be acked at this assembly,

unlecse gome definite measurds weres being adoonted with which

to alleviate this situation of tithal rampancy. ¥ence it is

gsafe to massume, even though it be through mere inference, that
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the problem of tithal observance in general was diecussed at
that assembly, and measuree adopted accordingly; and as a
result the Toeefta abounds with legislations which are
attributed, in the majority of inetances, to the rabbis who

met at thie assembly.

Dmai 2,2. 1In the Tosefta (l.c.) the oninion of Rabbi Judah
is attributed to Rebbi Meir.

b. Berachoth 83b: "When our masters entered the vineyard in
Jamnia, Rabbi Judah, Rabbi Jose, Rabbi Nehemiah, and Rabbi
Elazar the son of Rabbi Jose the Galileean were there...."
The mention of Jamnia here ies doubtlees a corruntion as is
evident from the parallel paecage in Canticles Rabba 2,5,18:
"Towarde the close of the (Wadrianic) vpersecutione, our
masters entered '"Ieha, and they are the following: Rabbi Judah,
and Rabbi Nehemiah, and Rabbi Meir, and Rabbi Jose, and Rabbi
Simon the son of Yohai, and Rabbi Tliezer the son of Jose the

Ggalileean...."

Dmai 2,2. It ie gquite apparent that the Waber is identified
in the literature with the Neemon, since the only one who
could be trusted wae the Haber; and consequently the two
appellativee are used interchangingly both in the NMischna and
the Toegefta. An important obeervation may however be made
while thie »noint is being diecussed. The ¥iechna does not
etipulate numerically the princinles of the order. But the

Tosefta, ir basing iteelf on the Mischna, begins with the
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statement that there are four principles, but only

enumerates three, in one inetance, and two in another.

t. Dmei 2,2

b. Berachoth 47b. The Amhasree who did not eat his food in
levitical cleanliness is krown ae the Amhaares of Rabbi Meir,
since he ig of the opinion that thie laxity stamps one as an
Amhaares; and thus is he known throughout all the literature
of the Talmud.

t. Dmai 3,6. "The Haber muet not narticinate in the feast
of the Amhaares nor at hie meal, unleess he nrenaree the food
himeelf; even if it be a mere goblet of wine. Therefore, if
a Haber particinated at the feast of an Amhaares or at his
meal, the presumption {ie that the feast has been oremared in

all conformity to the tithing lawsg."

b. Bechoroth 30b. "UWe who comee to be initiated into the
order of the Haberim muet be initiated by three members; and
even a Talmid-haham muet be initiated by three members; an
Elder who oresidee over an academy does not have to be initi-
ated by three Haberim, for he hae already been initiated by
virtue of the fact that he preeides over the academy. Abba
Saul saye, that a Talmid-haham doee not have to be initiated

by %“hree Haberim; and wshat ies more, he can imnitiate others."

There ie a8 Aifference of opinion among the rabbis as
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to whether the family and servante of the Haber become

membere of the order automatically with his initiation. It
ie quite apparent that the Haberim desired to initiate each
member of the order individually in order to make certain
that the membure of the order remain faithful. TIn b. Rech.
30b, the following Tosefta ie recorded:"He who comes to join
the order of the Haberim mus* be initiated by three members,
but his children and servante do not have to be initiated by
three members. R. Simon ben Gamliel says: Even his children
and eervante must be initiated by three members, for the
acceptance of the Haber cannot be compared to the accentance
of the son of the Haber.,"

Thies last statement of the Tosefta is not clear. In
the parallel egtatement of the Tosefta (t. Dmai 2,14.), the
version is even more difficult. The following is recorded:
"He who joine the orde: /of Haberim) in the oresence of a
group, (Wabura) his children and servants do not have to be
initiated by 2 group, (Habura) but he can initiate them him-
gelf; R. Simon ben Gamliel says: ¥hen a werber of the order
sine, (kilkel) it cannot be compared to when the son of a
member of the order eins. (kilkel)™"

Thie remark of R, Simon ben Gamliel carrieg the im-
plication that the reacon for streseing individual initiation
into the order was because of ultimate resnoneibility. The
mistake of the Haber could be remedied in some way by the

order, but not the migtakees of those who were not members.
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But the statement of the Toesefta as quoted in the
Talmud leads to the conclusion that ther= may have existed

another form of initiation for minors and servante than was

utilieed in the initiation of the adult who desired affiliation
with the order. 1t may be that minore and servantg were only
obligated to the promise of following the instructions of the
magter of the household, and that thie nromiee constituted
the initiation into the order. 0One thinz however is clear;
individual initiation into the order =ag an absolute necessity
to eafeguard all the nrincinlee uvon which the order was
founded.

In b. Bechornoth 30b, we read again: "The wife of an
Amhasres who married a ¥aber, and in li%e manner the daughter
>f an Amhaares who married a Haber, and in like manner the
gervant of an Amhaaree who was sold to 3 Haber, muset all be
initiated into the order of Haberim at the very start. But the
wife of a Haber who married an Amhaares, and in like manner
the eervant of an "Waber who was eold ¢to 3an Amhaares, do not
have to be initiated into the order of Haberim. R. Meir says:
Even thecge latter nersons must be initiated into the order. R.
Simon ben Gamliel related in the name of I. Meir that a woman
once married a Waber and usged to2 bind the phylacteries about

hie arm; then she married an Amhaares and used to bind the

publican'e badgees about hie hand." Trom thie laet illustiation

i+ ie apparent that individual initiation into the order wae
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necegeary ag a means of pledging the members to live up to

all the obligatione of the o}dar, and to safeguard against

any future violation of theee obligations.

b. Bechoroth 30b. "when one comes tc accent the resnoneibil-
ities of the wWaberim with the excention of one condition, he
cannot be initiated into the order. 7Tn like manner a non-Jew
who deesires to accent the Jewich Law with the excention of
one article cannot be accepted into the Jewish fold. R. Jose
ben R, Judeh saye: Even if he refuses to accent one point of
the Soferim, he cannnt be =cceonted. In like manner a levite
who comee to accent the responeibilities of the order of the

Levitee, and a Priecst who comesg to accent the responsibilitiees

of the order of the orieethood, but who refuse to accest one

'
point of their respective orders, cannot be accepted into the |

ordere. "

t. Dmai 2,22. "An Amhasres who asks a Haber to feed hinm
bread and wine, the Haber is forbidden to do so, for it is

nrohibited to submit leviticelly oure foois to an Anhaares."

t. Dmai 2,29

Ibid. 4,5

Ibid. 2,21

Ibid, 3,5-8. rwe who givees food or produce to an innkeeper-
eegs maet tithe that which he gives her and that which he

receives from her, for she is suspected 3f exchangiag. R, Joee |
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meéintaine that we ars not responsible for cheaters, and
therefore he need only tithe that which he receives from her
alone. When one gives produce to his mother-in-law, he must
likewise tithe that which he givee her and that which he
receives from her, for she too is suenected of exchanging
that which can be confounded. R. Judah maintains that the
mother-in-law is pleased to have her daughter live according
to rezulation, and ie ashamed of her in-laws. (and therefore

she ghould not be suepected of exchanging the oroduce.)®

118. t. Dmai 4,28

120. 17Ibid. 4,6. "If one enters a city where h2 recosniees no one
he muet ask for some one who can be trusted, that is, who
tithes. If eome one informe him that he nersonally cannot be
trusted, but pointe out one who can be trusted, he is to be
believed."” 1In t. Dmai 3,4: "%hen one takes produce to a
miller who ie an Amhaares, the produces remnains in the status
of being tithed (an? there need be no fear that the Amhaares

heg exchanged the nroduce for that which has not been tithed),»

171. Sota 9,13. "3. Simon ben Gamliel eaye: The tithees have eaten
up the fa* of the crope." And according to the pnarallel clause
in the Tosefta ‘l.c.) "the tithes have eaten un the fat and

!

the crops." Traditionally, of course, this statement has been u
internreted that the nezlect of the tithes had brought about q

thie conditisn. ©But it may aleo have th2 meanineg given above.

122. t. Sota 13, end. 3ee 2lso note #101 .
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123. Many methods of avoiding the tithes were in vogue at
the time; and the peculiar thing about them ie that they were

all coneidered legal. e -

AT,

N

The Bene Wanan, 1n.ptééé££}io tines, of whom it ise
reported that their ehops were destroyed three years before
the general destruction of the land, avoided the tithes by the
meang of hermeneutical interpretations of the Scrintures, until
they came to the conclusion that neither the buyer nor the
seller of produce wae really obligated to observe the tithes.
(y« Peah 1,5; Sb.). R. Johanan likewise renorte that "the
‘earlier generations were far different from the present one,
for they brought in the nroduce from their fields by way of
the TrakXsimon, in order to make it 1liabla to tithes; but the
pregent generation bringe in the produce from the fields by
way of courte and enclosures to free it from the tithes, for
produce doee not becore lieble to the tithes until it sees
the front of the houee." (b. Berachoth 35b). Again it is
egaid that "man may deal wisely with hie produce by bringing it
into the grannerizs with the sheaves, thereby exemnting it
from the tithee." (b. Berachoth 3la).

All thege statemente reflect a serious condition;
and if there had been no good cauee for such trickeries, they

would not have been contrived.

124. The exnrecssion of the Talwmud /b. Rerachoth 47b) is

deserving of consideration. It doee not say that the Amhaares
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doee not separate the tithee altozether, but that he "does
not separate his tithes properly" fThie defect in the nroper
geparation of the tithes was most likely due to the lack of

information on the subject by the common masses.

b. Sanhed. S96a

b. Nedarim 8la

b. Bechoroth 30b

b. Mezia 85a

b. Sabbath 13a ect.
Tbid. 33b

See b. Sabbath 33-33

Aboth 5,8 !
Aboth Dr. Nathan c.38

Ibid, c.20

b. Pesachim 113a

Aboth Dr, Nathan ed. Schechter c.35; version 2 l
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Chapter Vv

In b. Aboda Zara 2la, we have the following statement: "Houses
cannot be rented to them in the land of Israel; and it is not
necegsary to mention thet fielde cannot bte rented to them in
the land of Israel.®

The Talmud commente that the reason why the rabbis
were more severe with fields than with houees is becausge of
two dangers. The firet and foremost danger is that the non-

Jew might ultimately get voseession of the field, and the

rabbie desired very much thet this ehould not come to nass.
And in the esecond place, by renting the field to a non-Jew, ﬁ

the Jew bringe about & eituation whereby the oroduce ies exempt

from the tithee., Thie latter statement does not mean to imply
thet the non-Jew exempts the produce altogether from the tithes i
even when tre produce ies murchased by a Jew. The Jew who buys
the produce would certainly be obligated to tithe, as will be
obgerved later. It sgimnly meenc that the non-Jew will not
tithe the oroduce, since he ies under no obligation to dc so.

The above legislation constitutes a disnute between rﬁ
Rabbi Meir and Rabbi Jose, and supvorts the view that many of )

these legislatione emanated from the academy at Usha,

t. Dmai 7,11. "We who releasees hie field ¢o a non-Jew...even
though he is not permitted to do so, must separate the tithes

for them." (eee also note #141)

t. "mai 1,22. Because of this passionate jesire to maintain
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the land of Israel as the home of the Jew for the future
meseianic era, we have that very extraordinary legislation
"that he who buys a home in the land of Ierael is nermitted
to write (to have the bill of sale written) the bill of sale
even on the gSabbath.* (b, Xamma 80a) The love of the land

of Ierael is fully apparent throughout the entire 1literature

of the Talmud.

See above, pp.49-50, and see also note #1038

See above, note 4138,

In Dmai 5,2, we read: Rabbi Jujah saye: "He who
farms the field of his fathere for the non-Jew (for half of
the produce) muet firet geparate the tithes of all the
produce, then give the non-Jew hie ghare,"

An interpretation of thies statement of R. Judah is

given in b. Veziah 1Cla, in Aual form: Rabbi Judah says: "He

|

wvho farme the field of hieg fathere for the non-Jew mist firet

gseparate the tithes of all the produce, and then give the
non-Jew his ghare. - They thought to say that the field of
his fathere refers to Palestine, and it is called the field |\
of hie fathers becauce at one time it was the land of the
vatriarche, Abrezham, Isaac, and Jacob; ani he (R, Judah)
maintaine that the non-Jew dces not possese the oroperty-

righte in Paleetine to exempt the produce from the tithes.

But if thie ie the case, what is the meaning of the following
Tosefta: Rabbi Judsh saye: He who receives the field »f his
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fathere to be farmed, from a gentile oppressor, must firet
geparate the tithes of all the produce, and then give the
non-Jew his ghare, Why does the Tosefta specify an Qpprese-
or 7 Does not the game apply in the case where the non-Jew
ie not an oppreesor 7 But it must therefore be said that in
general the non-Jew doee possegg the nronerty-rights in
palegtine to exempt the produce from the tithes. And what is
the meaning of the 'field of his fathers' ? It means most
literally the fields once possessed by his ancestors. And
the rabbie merely penalised him (the Jew)(tha* he must
eeparate the tithes), because, since the land is orecious to
him, he should put forth the effoest to regain it by buying
it back from the non-Jew,"

There are laso many other such legislations which

are pure penaltieeg to prompt the Jew to reclaim the land

Qee note 4141.

b. fittin 47a: Rabbi ¥lazar eays: "The non-Jew posceegses the
property-righte in Palestine to exempt the vroduce from the
tithes. "

b. 6ittin 43b: "Tennante, lLeseeee, those who farm tribal
lande, and the non-Jew who givee hie field in pledge to a
Jew, even though they abide by the orevailing customs, the
field ig exempt from the tithee."

t. Maacgerrisghon 3,8: "We who uproote his plants in order to

revlant them in the Niacgvora, to relinouieh hie ownercghin of
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them, or to sell them to 2 non-Jew, has incurred ovenalty, |
for by so doing he exempte them from the tithes."

The important point here is that nlants owned by a )
non-Jew in Palestine are exempt from the tithes. It may ]

however be that the reason why the Jew hae incurred guilt is

not because the non-Jew will exempt the nroduce from the
tithee if it ie bought by a Jew, but because the non-Jew will
not tithe the plants since he is not oblizated to do so.

But thie internretation is however not likely. T™he exnression
'lehafkiah' denotes in all instances to exemnt from the
obligation of the tithes becauce of gentile ownerehip. 1In
all other inetancee where the Talmud desiree to express

the total lack of oblication, the etoressisn 'Eyno Yayyav b-!

is used throughout the literature.

b. Bathra 8la; "Rabbi Mei™ would even obligzate fruit bought

from the market. Put ies it not written 'of thy land' ? This
ie to exclude the Niaspora. R:it ie it n>t written 'of thy

soll' ? Thie ies to exclude the eoil of the non-Jew. "

See note #137.
Peah 4,9: "The Leket, Shikha and Peah »f the non-Jew muet be

tithed."

However, the moet convincing of the numerous renorts

in the literature that the non-JYew doesg not vossesge the
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property-rizhte in palestine to exempt the produce from the J
tithee is the record in Tosefta Dmai 5,22, with ite appended |
commentary in b. Menachoth 3la:

Rabbi Simon Shezuri eaye: "It once happened that

gome of my tithed produce became accidently mixed with some
nroduce which wae untithed, and T went to Rabbi Tarfon for
advice. We advised me to go to the market and buy more nroduce,
and retithe the entire 1lot."

In its comment to thie reonrt the Talmud asks why
Rabbl Tarfon d4id not advisge him to buy »nroduce from a non-
Jew; and the answer ie because R2bbi Tarfon maintaine that
the non-Jew doee not poesess the nronerty-righte in Palestine
to exempt the produce from the tithes. (And if he did buy
produce from th2 non-Jew he woul? even then be unable to
tithe from it for the aixed lot; eince the sroduce of the

non-Jew ie Vaddai, and the lot which had become mixed is

Petur, and it is imposeible to tithe from that which is ob-
ligated by Biblical lawx for that which ie not oblizated hy
Biblicel law.)

In that very place the Talmud 2stablighesg the final
orinion in accourdance with the dictum of Rabbi Tarfon, proving

incontestably that in rabbinnic times the Jew waeg not deemed
ae nogseeeing the property-righte in Palestine to exempt the

nroduce fror the tithee.
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In b. Gittin 47a, Rabbah aleso maintaine the opinion that the
non-Jex does not vossegs the pronerty-rizhte in Palestine to

exempt the produce from tithee.

¥aironidee, (Node Trumoth 1,10) establighes this law very
decieively in the following statement: "A non-Jew who buys
lan? in pPalegtine does not exempt it from the obligations,
but it remaine in ite original sanctification., Therefore, if
a Jew repurchaeges the land from him, it is not coneidered an
individual conquest (which hags been established not to be a
conquest altogether insofar asg the lawes are concerned. cf. b,
5ittin 47a), but he must separate the oriesgtly dues and the
tithes, and bring the firet fruite; and all thie is (as)
Biblical, as though the land had never been sold to the non-
Jew. But in Svyria the non-Jew doee poesezs the pronerty-
righte to exemnt the oroduce from the tithes, and the entire

obligatione of the geventh year of the cycle,"

¥aphtor-v'ferach c.1IV
See note #148

y. Dmai 35,4; 15a: "Rabbi Judah and Rabbi Simon eay, that
the non-Jew dnes paces2ee the nronerty-rizhte in Palestine to
exempt the produce from the tithes. Rabdi Jeremiah g2ii in

the name of R. Hiyya bar Abba in the nam2 of Rabbi Johanan
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that Rabbi Simon admite that the Jew must separate the

tithes by rabbinnic ordinance."”

Only on one condition was the produce of the non-
Jew exemnted from the tithee, and thie is when it was
completely harveeted and winnowed by the non-Jew.
b. Bechoroth 1lla: Rabbi Hanina says: "de who buys untithed,
winnowed, produce from the non-Jew must genarate the tithes,
but he may retain them for himegelf." In commenting upon this
etatement the Talmud comes to the conclusinn that the reason
why the tithees must be separated is becauase the nroduce had
been winnowed by a Jew, but* had it been winnowad by a non-
Jew, it would have been exemnt altozether- since in all other
instancse "the non-Jew does not doecees the nroperty-rights
in Palestine to exemnt the produce from the tithes." However
the reaeon why the tithee may be retained in thie instance
ie becauge the Jew can argue that {f the non-Jew had not
engaged him, the Jew, to winnow the produce, but had winnowed

it himeself, it would have been exempt from the tithes

altogecher.
See aleo note #123 for the variosus other methods of avoiding

the tithes in Palestine.

t. Dmai 4,25

Trumasth 1,1. The gtatement of *he Yiechna annears as a

diepute, and in slizhtly modified form in the Tosgefta (Trum.
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1,15): "The non-Jew who genarates the »nrizetly gifts from

the produce of a Jew, even at hie request, the sevaration ie ;
not valid. And an incident occurred in Pigza where a Jew
requested a non-Jew to go out and separate the prizstly dues
of hie produce at the grannery, but acciiantly the tithes
fell back ints the bin with the other »nroduce. When the case
came up before Rabbi Simon ben Gamliel, he ruled that since
the separation had been made by 2 non-Jew, it was not valid
(and the produce automvatically returne ts the statue of being
untithed). Rabbl Isaac says, that if a non-Jew genarates the
oriestly duee, and the act ie sustained by the owner, the

geparation ie then valid.n

151, See Buchler; Tconomic Conditions of Judea. c¢.II, p»n.29-55.

152, Trumoth 3,9. In the Toeefta (Trum. 4,12) this etatenent ie
grmewhat elaborated and modifisd: "The oriestly gift of the
non-Jew is valid. ®hen does thie apnly 7 Only at the
grannery. If hs geparated the oriestly dues and gave them to
a prieet, the tithe and gave it to> a levite, and the poor
tithe and gave it tc the poor, his oroduce has been well ore-
pared (and the Jews who buye of it need no% eenAarate the tithees )
again). But if he should first gather his nroduce iato his

house, it has been spoiled (for the tithes).

-
(4]
(€]
.

This statement ie only according to one oninion 2f the Tos.

(Dmai 5,21); "It ie permiseible to tithes Jewish for non-Jewish
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and non-Jewieh for Jewish produce...this ie the opinion of
Rabbi Meir: Rabbis Judah, Joese, and Simon say: It is per-
migeible to tithe Jewieh for Jewish produce, and non-Jewish
for non-Jewieh produce; but not Jewish for non-Jewish produce,

and not of theirs for Jewich produce

b. Rechornth 53a

t. Trumoth 4,3; y. Halla 4,4; 27a

y» Kidduehin 1,9; 22a; "Rabbi Jonah asked; why is not the
Halla also included ? Rabbi Jose s=aid to him: The Wischna
only mentions those things which are anplicable to both Jew

end Gentile, Bu® the Halla apnlics only to Jews, and not to

5entiles. The reason for this ie because the Scrintures say;

"Your dough} and not the dough of the sentile. (Numbere 15,19)
But no patter how this etatement may endeavor to

account for the prohibitinn of the Halla of the non-Jew, it

is nevertheless difficult to underetand why the line was

drawn between the H®alla and the priestly dueg and the tithee.
It iz cuite annarent that the priscstly da=s are gubject to
thg same laws of impurity, and require the eame minute care
from impurity and sefilement as does the Falla, vet the
orieetly dues were accepted from the non-Jew without question.

But it may n2rhape be that the rabbis considered the @alla
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more liable to imourity than the priestly dues, since it
was separated from the dough, and had come in contact with
water. But thie answer doee not fully account for the

distinction, as the priestly dues are also defiled only after
they have come in contact with water, sgince anything which

ie perfectly dry cannot receive impurity,

Vaimonides, (Trumoth 4,15) writes as follows: "The
priestly Jdues which the non-Jew separates from his nroduce,
enould not be coneidered as valid according to the Riblical
law, But the rabbis decreed that it ghould be considered as
Trumah because of the 'Baale Xiesin', the opulent Jews; that
all the wealth may not fall into the hanis of a Jew who will
turn hie produce over to a non-Jew for ora2naration, and thas
free it from the oblieation of the tithes,"

Hence, according to this statemeat of Maiwonides,

there we : really no plsusible reason for accenting the wWalla

from the non-Jew eince it amounted to a trifle at beet, and

the rzason of the 'RBaale ¥ieein' did not apnoly in thie cacse,
age the Jewe were never suspected of violating the laws of

Halla and Trumah.

The possibility may be, however, that the reason for

not accesting the Halls of the non-Jew was becaunse his in-
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tention at the time of the separation may have invalidated
the act; that is, he may have considered the Halla he was
geparating as an actual sacrifice to heaven, and has thus
consecrated the food, which made it prohibited. (see b.Bech.
53a). And in this regard, the Trumah has the same status as
the ©Walla.

A statement in b. Orachin Sa, furanishes evidence for

thie contention: "when a non-Jew separates the nriesztly dues
from hie bin, he is to be interrogzated. If he says that he
did it with the knowledge of a Jew, it can be given to a
priest, but if not, it must be buried; for we susrect that
hie intention was to heaven."

The clause 'with the xnowledge of a Jew' is given

two interoretations by 3ashi, in the comnentary. oOne inter-

pretation ie, tnuat the non-Jew intended for the Trumah to go
to the same place where the Trumah of the Jew goee, that is,
to the orieet; and the other intercretation is, that a Jew
gimply told him to seoarate it. And the reason why it must be
buried ie, because the non-Jew may have had the intention of
congecrating it to heaven; and consecration, and consecrated
matter are both forbidden in this mage. (3. Bechoroth 53a).
Hence the Trumah is forbidden on the grounde that it ie con-

gecrated through the intention of the non-Jew,
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It ie apnarent, therefore, that the element having
real weight in thics consideration is the in*ention. And in

thie respect, the Halla has the same status as the Trumnah,

and it could rot be given to the priest, eince the non-Jew
may have had the intention of consecratingz it to heaven.
But it need not be buried, eince the Jews were very careful
about the Halla, and would not eat it in any case.

This last consideration, why the Halla nead not be
buried, ie more clearly underetood, however, in the light of

the fact that the Jews abstained from acceoting any form of ]

prepared food from the non-~Jew; and thies is probdably the real
reagon why the ®alla wag not accested altozether from the

non-Jews in palestine.

1f the queetioa be asked in thie rezard why the
priesgtly duee of the noa-Jew were not accented in the Diasoora,
this objection may be met with the anewer that the Jews
probably considered the Trumah of the Diasnora as defiled,
and the Trumah could therefore not be eaten that it should f

not be eaid that defiled Trumah is being eaten.

Tosefta in b. Meziah 10la. See aleo b. Gittin, 55b, Mischna.
The Tosefta as it is quoted in b. ¥eziah 101a,

makee direct reference to the lands takean from the Jew by
the tyrant (Metsik nachri); and the same ieg true of the

Miechna in b. Gittin 55b. (gokarikon).
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Chapter VI

159. Maimonides; Code Trumoth 1,3.
160. b, Gittin Ba; t. Kelim b.k. 1,5
161. Yaddayyim 4,23

182. t. Trumoth 2,9

1632. waaegerrisghon 5,5

164. Dmai 6,11

165. t. Trumoth 2,11

186. 1Ibid. 2,10

187. Maimonides Code Trumoth 1,20
igég. Halla 4,7

183. oOhaloth 18,7

170. y. Peah 7,5

171, shebiith 6,5
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Chapter VII

Yaddayyim 4,3
b. Bechoroth 27a (see also note #183)
y. Halla 4,4.
The complete report of the Talmud ie as followe;

IR3IZ 1Y NIATU2Y A2t PYETIRD 1A 51337 13Yr 120

NESI3 M T2 W J1IYN IRD CPAR ITBSY 1YW

And becauge of its obscure character, thie statement has been
the subject of varioue theoretical speculatione by the later
critics of the Talmud. Since the Talmud aleo desired an
interpretation of the report, it ie quite evident, therefore,
that it was a matter of obscurity even to the rabbis of that
eerly age. Ae may be eaelly observed, the difficulty revolves
about the exact meaning of the worde j'2i7 and R A303 P
which ard both incompreheneible.

However, before stating the various theories which
have been advanced by the echolars in the interpretation of
thie esoteric report, it is essential %o note the hetero-
geneous vergions recorded in the laster literature.

The reading of the Semag is a dusl variation:(Essin

133) =] S 1 ! e R T B 0 B fhd o e B

The reading is also preserved in the Rosh (b.Aboda Zara

4,5) in the early editions, with the exceptinn that the
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eaying of Rabbl Zeira followe in its original sequence, as
in the text of the Palestinian Talmud.

This reading of the Semag is preserved in the reading
of the Tosefoth, Aboda Zare 59a; while in Xiddushin 36b, the
vereion is v+1,3+3r - instead of %T 313 e

In Toesefoth Rosh-Waghana 12a, the reading is '
inetead of : .

The Ittur and the Kaphtor-Vaferach both maintain the
verglon ee it occurre in the Palestinian Talmud.

With reference to the verelone of the Semag and the
Tosefoth, Aboda Zara, 58a, there is 1ittle doubt that there
ie either an original error on their vart, due to a possible
citing of the Yerushalmi by memory; or that a later copyist
confounded the original order of the gtatement aes it is
recorded irn the Talmud.

The reeding a'32133r with a2 5 is also eliminated
by the majority of the versione, as well as the reading of
the Tosefoth, ®iddushin 36b, x*3.3717 - instead of xv32137m.

The statement muet therefore be interpreted according

to ite origzinal form as 1t has been nresgerved in the text of

the Pelestinian Talmud.

The traditional internretetion of the report by loses
Margolis in his commentary to the Paleetinian Talmud, the
Pene Mosghe, as well as of the Seder Hadoronth, is that 14 hae

reference *+~ Judah and Hezekiah, the sons o2f Rabbi Riyya,

’l

|
|
|
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It ie true that the sons of Rabbi Hiyya were known

ag 12171 , and were thus termed on one occasion; (cf. Hulin
20a. The other references to the Robim; as in Tamid 1,1,
refer to the young priests; and the statement in y. Hagiga,
3,4,20b, may either refer to the sons of Hiyya, the oriests,
or else it remaine unintelligible altogether).

Wezekiah ig also celled the intersreter  ®3ZINT

in Geneglies Rebba &5.

But there are many difficultime involved in thie

interpretation. Tiret of all, it is not definitely known who
the Hezekiah mentioned in the Midrash really ie, 2nd it may
be that he is not the son of Rabbi Hiyya altogether,

But far more difficult is the fact that no record has

been preserved in the literature of the Talmud to the effact

]

thet these sone of Hiyya ever returned to Babylon, or the
Diaepora. And thie report states specifically that the tithes ‘
were obeerved in the exile until the Robim came and abolished
them. On the contrary, the records have preserved references |
to the effect that they came from Babylon to Palestine to-
gether with their father Hiyya. (Wullin 88a; y. Maaseregheni
5,5; 33a)

Above all, there geeme t> be no reason why the sons
of Hiyya should be called the X¥3123°7 | gince there are
no special references to their individual internretations. On

these grounds, the above interpretation remains imvoesible,
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Asher ben Yehiel quotes iwo sources in the inter-
pretation of this statement (Aboda Zara 4,%), to the effect
that these Robim or Turgomsnia may have pe2n either the great
men of Israel who came to Babylon and ta:zht that it was not
et all necesgzary to obeerve the tithes; or that they ware
Chrietien gects (Kuthim) who came there and established a
system of tithee for the supnort of their order, and as the
Jewe would have teesn compelled to coniribute, the tithes were
abolished altogether,

Although thie interpretation is quite simple, there
is, however, nc besis for it, excepnt that it may have been &
traditional interpretetion. It ic altozether too vague; aad
aglde from this there ig no record of these scholars coming

|
T A " : .= & i & ww ST . |
to Babylon and abolishing the tithes, and the Christian secis !
1
which he may have hud reference to did noct possess any power |

,abliched sysiem of definite practicese., The Kuthim here
mentioned mey nave refereance to the pPersisng, which would be

more likely, if it were not so indefirite.

The contention of J. M. Sachs (in Ravaport's Trech-
¥illin 0.11¢) is that 4y y~/jsx is the corruntion of a Greek
word meaning 'three monthe'; and that it has reference to
Judah and Hezekiah, the esons of Hiyya, about whom there existe
8 legend that they were born three monthe apart ’‘b. Niddah

27a).
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This theory, however, is impoesible on a number of
grounds. Firetly, it oresupposes a radical change in the
reading of the text; from Ky a/pra to /d«x-u\ , which is
very unlikely. And secondly, there are no records to the
effect that the sone of Hiyya ever returned to Rabvlon. The
records in the Talmud reveal the exact opnoosite; that the
eone of Hiyya lived in Paleetine and died there (b. Moed-
Katan 25a), and it would therefore be imnoseible to assume
on purely conjectural grounde that they left Palegtine and

csettled in Babylon.

Rapanort assumee that the Robim or Turgomania are

the Amoraim who left Palegtine in their youth together with

Rav, and settled in Babylon. They are called Turgomania
beceuse they occupied themeelves with the internretation of '
the ¥iechna, and hence the Turromania is merely another term
for the Amoraim. The former is the Palestinian expresgeion, ‘
wvhile the latter is the BRabylonian characterieation of all i
the scholare from the daye of Rav. Theese Amoraim who went to
Babylon during and after the dave of Rav are called Robim
because they all migrated in their youth- as the author of 1
thie theory endeavors to show all througzh the discussion. In
fact he assumeg that the Turgomania mentioned in the revnort

of R. Johanan refer to none other than Rav, Levi, and Rabba

par bar Hanna. These scholars ~ame to Babylon and taught

that it wae not neceseAary to obeserve the tithes in the
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Diasnora, as there had never been any real obligation to do
eo even in very early timee. (Erech-¥illin op.119-121)

This theory of Rapaport ie onen to many objections.
First of all there ie no definite gtatement anywhere in the
Talmud that certain Amoraim came to Babylon and abolighed the
tithes. An act of this nature would certainly have been »f
sufficient imnort to warrant at leact a mere mention of the
fact in the literature: and if such action wag really taken
by any of the Amoraim it would doubtless have been mentioned
together with the cause and reason which promonted the act.
But there seems to be no legitimate reason for taking such
stepe by any of the rabbinnic scholars, and therefore it is
guite reasonable to ageume that both the act and its cause
would have been exnressely diecusced or at least mentioned in
the literature- which ie not the caee.

Secondly, Ranansort cortends that the individual

referred to in thie report are Rav, lLevi, and Rabba. But

thie 1ie quite imooecible, ag the affpz ljal3 are none other
than Rav and Samuel, as is exnresely stated in b. Sanhedrin
17b. It would hence be erroneous to say that "Qur masters
in the Diasnora"- Rav and Samuel- "geparated the Trumah and
the Tithes until the Robim"- Rav, Levi, and Rabba- "came and
abolished them,®

Thirdly, the report seeme to state something ovositive,
nemely, that the titheg were abolished. B®But there are rTecords

in the TalmuZ that the tithee were obeerved long after the
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days of Rabbi Johanan. Hence it ies gtated that Ravina was
accustomed to dilute each pnortion of the wine of the Trumah
with two portione of common wine (b. Bechoroth 27a), and that
R. Tuvi bar Riena had a jug of the wine of the Trumah (b.
Bezah 12b), and Rava also makes a statement that the Trumah
of the Diaepore becomes neutralised in a majority (b. Bech.
27a), which tendes to ghow that the Trumah (and tithes) were
obeerved in the Niasvora zlmost to the close of Talmudic
timee. Thie would not have been noseible if the tithes had

been neremntorily abolieshed by the Amoraim.

Zachariah Frankel adonte the version ae it annears
in the Tosefoth, b. Rosh-Haghana, l1l2a- :'Iyu(,).')A, which
would make it a connective clause having the force of 'He

internreted!', that ie, R. Zerah, who is mentioned in the

report which immediate’y followe the one under consideration, |
internreted the Robim ae referring to R. Judah in the namne
of Samuel, or in other worde, to Samuel. The word}ddv would !
hence be a byform of Aa/> , 0f which many examnles abound in
the literature of the Talmud: 3/ 4.0/ ‘-,’ nAh yia a9, a2lr ken ':_.
and which mean, 'the Great!., Samuel was thus called the
'Great' according to thie suthor'e internretation of this
etatement.

However, agide from the feact that the majority of
vergione elirinate the poessibility of thie resding, and this

internretation would be imnoseible on this zround alone, there
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are still greater odde against such internretation.

Firstly, it ie very unlikely that the olural form,
Robim, would be adonted to qualify the singular, Samuel.

Secondly, as stated above, Rav and 3amuel were the
'maetere in the Diasnora', and the revort would have no
logical meaning according to thie contention.

And finally, according to thie interoretation, the
entire statement which followe immediately after this report
in the Talmud becomes impnaired and meaninglesas.

According to the internretation of Frankel, the
clause..Bigx aﬁkfffinl Lok [ aln becomee a new indenendent state-
ment, without attribution to any vparticular nerson. And
this cannot be so, as the identical statement occurrs in two
other inetanceg in the Talmud as the ex»nlicit eaying of |

Samuel, and even without the anpended name of Rabbi Judah.

In b. Bezah, 9a, we read tle following: 3Samuel says: "The
Halla of the Diasncra may be geparated after some of the
bread has been eaten." And in b. Bechornth, 27a, this almoet
identical statement occurrs: Samuel says: "The Trumah of the
Diaenora may be egeparated after gome of the nroduce has been
eaten. " And eince in both of theee instances Samuel is the
independent author of these statements, the clause would be
absolutely incomnlete without the name »f the author. It ie
therefore imooseible to internret the renort of the Talmuid in
thie light. If the Talmud had had some definite onerson in

mind, it would have mentioned him by name.
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A fanciful theory has been advanced by Israel Moses
Fazsn in hie commentary to “he Gaonic resnonsa called the
Iyve Hay'yam (edition Leghorn,1859).

In resnoneum #32, Hai Gaon internretes the vaseage in
Joel, 4,33~ ".,.and they have given the boy for a harlot, and
2 girl for wine®", to have reference to those nersons who leave
Babylon to migrate to Palestine; and theese are- according to
thie regponeim- Zeiri and Rabba bar bar Hanna., Zeiri ie
identified with the 'boy', and Rabba is identified with the
'girl', ae hie name ie feminine. Both are nevertheless
termed as youthe by Rai in the reenoneun.

The Talmud in b. fittin,Sb, from whence thie estate-

ment is derived dnee not contain the ¢oncluding remark of

thie respnonsum, that the passage in Joel refere to Zeiri and
Rabba bar bar Hanna. BRut it ie known that Zeiri migrated )
from Babylon to Palestine, ae it ie recorded that R. Johanan
offered him hie own daughter for wife, and he would not
accent until convinced by thie sage that he ought to become
hie son-in-law, for "if hie Torah ie accentable, hie daughter
aleo sught to be sccentable." (b. Xidd. 71b). And here the
Talmud refers to Zeiri as one who micrated ‘rom Babylon to
Paleegtine. And as to Rabba, there is likewisge evidence that
he too came from Babylon (eee b. Yoma,9b). Both Zeiri and
Rabba are mentioned in inetancee which directly involve
Babylon (eee Seder-Hadoroth- Zeiri and R[abba b.b. Hanna), and

theref>re the nrooounder Bf thie thenry maintaine that it is
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plausible to assume that they azain returned to Babylon from
Palegtine,

And becauee they are termed ae the 'Youths' in thie
gaonic regponsum, he also asgeumes that thege two were
generally known as the 'Robim' in Palestine. They were
celled the Turgomania becausge they internreted the earlier

statementes of the Rebbis, or becauege they elucidated obscure

utterrancee of the Pelestiniane, not gen2rally known to the
Babyloniane.
Rabba b.b. Hamna alen guorteg Rabbi Johanan in a

statement wherein a system of avoiding the tithee is devised

(b. Berachoth,35b), and thie method of avoiding the tithee
may have been digemminated by Rabba in Babylon, which result- |
ed in due time with the abolition of the tithes altorether
in thie country. BAut while Zeiri is not directly attribited !
with any utterrance of this nature, he is renorted ars having
internreted many cloudy staterente which were unknown to the
Babyloniane (see b. Hullin, 54b; Zebachiz,43b), and there ie
a definite record that Zeiri micrated from Palegtine back to
Babylos ’b. Hullin 58a).

Hence t"e author determinee on thege grounds, that
Zeiri and Rabba wsre in pPrlectize and returned %o 3abylon;
that they were generally known in Palegtine by the tera Robim
or the 'Youths' faccording to the regnoasaz of Hal Saon);

and absve all, that Rabba cheriched a traditisn of a fixed

zethod of pnrocedure for avoiding the tithes, which he Srohably
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dieemminated among the Jewe in Babrlon. And on the basis of
the gtatement in the Talmud immediately following the renort
under coneideration, and wherein the name Zera aopears, thie
author congtructe the theory that the renort of R. Johanan
hae direct reference to Zeiri and Rabba b.b. Hanna.

The comnlete renort would hence be as follows: Rabbi
Johanan eays: "Qur macsters in the exils genarated the Trumah
and the tithes until the Robim came ani abrlisghed them." Who
are the Robim ? The Internreters, Zeiri (and Rabba bar bar
Hanna. ) |

Rabba ies of couree not mentioned in any connection
with either of the two reporte in the Talwmud, but this is

due, according to the proosunder of thie theory, to an error

of a cooyiet, who onmitted the nave by mistatke. _—

Thile this author hae exnended an enormus amount of
energy in the conetruct*ion of hie theory, and has disnlayed
an inizitable feat of men*al gymnagtics, the theory as such
doee not hold water. ;

Tiretly, there ig absolu*2ly no Talnudic suooort for
hie contention that these two men were inown as 'Robim!' in
Palegtine; and even in the resnonsum of Hai SGaon- if it ie
genuine-~ they are nnt called Rodim, but are simnly referred
to as 'youths' by imnlication. The statement made by Rabbi
Evyathar in b, 5i%ttin, 8b, merely comnares the children of

thoee men who leawve their wives behind and mirsrate to
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Palestine, to children born of harlots, and has absolutely
no reference to anyone in particular, lsast of all, Zeiri
and Rabba b.b, Hanna. And even if this statement would in
any way refer to Zeiri and Rabba, it would still eetablish a
fact that Zeiri wae a married man, whil2s the record in the
Talmud tends to ehow that he wag unmarried, as Rabbi Johanan
offered him hie own daughter in marriaze (b. Kiddushin,71b).
Secondly, the author of thie theory has committed a
gerioue error in confounding Zeira mentioned in the Talmud
immediately after the report of R. Jchanan, with Zeiri of
elsewhere. They are two separate and distinct nersonalities.
It ie a known fact that the Palegtinian Talmud alwaye refers
to R, Zera, of the Babylonian Talmud, as Ze'ira (eee 3eder-
Fadoroth; Zera). Rabbi Zera, or Z2ira as he ieg kxnown in the
Palesgtinian Talwud, wae 2 dicinle of R. Judah bar Ezekiel,
who nresided over the academy »f Pumbed’tha after the demise

of Samuel. UYe migrated to Palestine azainst the wighee of

his master, Judah (e2e b. Sabbath,4la; Tetuboth,1ll0b).
Hence, the gtatement in t*e Talnad which immediately
followe the remort of R. Johanan under consideration- "Rabbi
Zeira, Rabbi Judah in the name of Samuel:!The ¥alla of the
Niaenora may be genarated after a nortion of the bread has
been eaten...'" je without the least doubt m complete
coherent reoort in itself. It simnly recorde a tradition
guoted by R. Zeira in the name of hie master Judah, who in

turn had received it from hie master, Samuel, and has no
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relationshin whatsoever with the antecedent report of Rabbi
Johanan. Hence these two pereonalities, Zeiri and Zeira were
unknowingly confounded by the author. =Rabbi Zeira wae of the
third generation of Amoraim tozether with Rabba b.b. Hanna;
but while the latter did return to Babylon (see b. Sanhedrin
5a), there is no record extent to the effect that Ze'ira ever
left Palestine.

Thirdly, the author assumee that the name nf Rabba
was accidently ommitted in the Talmud by a conyist. Thile
thie may be 2 noeeibility, 1t ie to0o remste in this case to
carry any weight. The name of Rabba do2s not occurr here
because it has absolutely no pnlace here, as has already been
pointed out that the statement of Ze'ira is a unified renort
of a tradition in the name of hie masters Judah and Samuel,

finally, the author errs sreatly in assuming that

Zeira and Rabba could ever influence Rav and Samuel, who ar
the 'masters in the exile', to abolish the tithes. Thes‘
two rabbie were dead long before the daye of Zeira and Rabba;
long before they exerted any influence o2 the rabbinnic
authorities, and they were moet likely children when these
two sages were already advanced to old age. Rabbi Judah bar
Ezekiel 2ssumed the headsghin of the academy at Pumbeditha
after the death of Samuel, and Rabbi Zeira was a dicinle of
the former, and no%t of the latter.

In congideration of these foregoing objections, it

remaine an abeolute imnoesibility to adoot the theosry which

hag been advanced by thie suthor,




~129-

A theory which apoeare to be guite plausible may be
offered on the basie of the version of the Semag, Dubim, and
which hae also been preegerved in the earlier editions of the
commentary of Aeher ben Yehiel.

Thege Dubim would be identified with the Persians,
or the Turcomani, who are characterised in Talmudic lore as

beare (eee b. Kiddushin 72a) (Rapaport, Trech-y¥illin ».119)

The most plaueiblé theory, however, is advanced bv.'

the annotator of the Aruch-Hachadash, to the effect that the
Turgomania are identical with the Turcomani or Turkoman, a

Persian-Armenian race living among the deorgias, The Robim -

mentioned in the renort are 'archers', and this race is i

refered to as a race of archers, or a race of Armenian nomads

who muet have infeegted the countrv at thie early neriod, and >&
A
plundered the land of all its wealth and oroduce by the bow

and arrow. As a result, the tithes were abolished as a I

matter of neceesity. . .
Sunnort for this theory may be found in the fact é';_;
that history records a struggle between Rome and Persia on 5.5
Armenian eoil in pre-christian timee, which came to a climax \f—
in the year 287 c,e. Hence it is plausible to assume that
gome of theese marauding bands of Turkoman archers nillaged
the land as far as Babylon in or about the daye that the
academy at Pumbeditha was flourishing a%t ite height, and as

a regult of which inrnades the tithee were abolished.
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t. shebiith,5,2
shebiith 6,5-5
Halle,b4,10

b. Bezah,12b

b. Bechoroth,27a
Ibid.

t. Trumah, 2,9
shebiith,8,5-8
Halla,2,1.

With reference to the Hallam, the statement is made in
the Miechna (Halla,4,8) by R. samliel that there are three
territories for the obeervance of thig law; ¥rom pPalestine to
feziv one Halla ig to be egeparated, that is, one portion out
of every forty-eight; from Geziv to thks River (probably the
Nile) and to Amon, two are to be separated, one to be burned,
and one for the priest. The one for the oriest has no fixed
limit ae to its eize, but the one which ieg to be burned has a
fixed 1imit. From Amon and beyond (The reading in the text 1ie
'and within', which is a corruntion. The correct reading has
been nreserved by Maimonidee- Billurim,5,5~ and by R. Samson
in his commentary, both of whom read,-'and beyond'.) two must
be senarated; one to be burned, and one for the priest. The
one to be burned has no fixed 1limnit, but the one for the nrieet
has a firxed 1limit.

The obegervance of Halla in posgt-exilic timee is by
rabbinnic legiclation, for even thoece rabbis who maintain

that the prieetly duee in thie age are a Biblical requirement
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admit that the law of Halla in this age obtains merely by
rabbinnic ordinance (b. Ketuboth,25a). Maimonides likewise
establishes the law of Halla in post-exilic times as a
Soferic institution (Rikkurim,5;5-7).

As has already been nointed out, the Halla must be
obgerved the world over in order that the law may not be
forgotten among Israel (b. Rechornth, 27a) To this effect
Zemach ben Paltai Gaon of Pumbeditha makes the following
obgervation: "....but the Halla which is senarated from the
dough is unlike the Trumah of corn, wine, and oil, because
the Halla is more common, and hence the rabbis decreed that
it should be obeerved in the Niaspnra, and everyone observes
thie law because of the Palestinian obgervance of the Halla,
in order that it may not be forgotten." (¥anhtor-vaferach,

chanter 15).

However, while there was definite lecislation that
this law be observed the world over, it aooeare that it was
not universal. While Zemach ben Paltai observeg that this
law was practiced in Bzbylon in post-exilic times, Isaac ben
Abbamari renorte that in the provinces of ¥Western Burone the
Halla was not observed. HWHe writes as follows: "....and I
have obeerved the custom of Provence from early times that
the Falla wacs not eeparated excent on the Passover...for our
masters were accustomed to eat their food in levitical purity
after the destruction of the Temple; and they were accustomed

to semarate the Palla in levitical purity....just ae our
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masters were accustored to 40 in the land of Israel. But
now levitical purity no longer existe among ue, and the
Trumah and tithes have also been ananulled in the Niasnnra,
and the Halla of the Diaspora has also been annulled; but in
recent times they have begun to senarate it, for I have seen
that they do not eseparate it excent on the Passover." (Sefer

Ha-Ittur; ¥azoh-TImaror)

y. Dmei,5,8; 23b

Additional matter for establishing the fact that the tithes
in the Diaspora were observed purely as an act of personal
piety may be obtained from various other sources. Hence the
following statement ie recorded in the Ittur by Isaac ben
Abbamari: "We have read a statement in the Yerushalmi that our
maeters in the Diaespora were accustomed to separate the Trumah
and the tithees until the Robim came and abolighed this custom.
«es2nd in the deye of R. Ashl and Rabba, the Trumah, tithes,
and the cancillation of debte were all observed in Babylon; and
when theee ceaced, the Shemita aleso ceased, and sent forth the
getatement from the academy- 'Qur masters in the Diasvora
separated the Trumah and the tithee after the destruction of
the Temple; ae we find that R. Tuvi bar Xisna had a jug of wine
of the Trumah (b. Bezah,12b), and Samuel also said that the
Trumah of the Diaspora becomes neutralised in a majority (b.
Bechoroth,27a), and R, Huna wae accuetomed to dilute each

portion of wime of the Trumah with two portions of common wine
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(1bid. )..s«Surely, the law of Trumah does not obtain in this
age....but the former masters whoege words we reiterate would
assume the reeponsibility, and even thouzh they dwelt in
defiled lands they practiced levitical cleanliness and purity,
end ate their food in levitical cleanliness, and senarated the
Trumah and the tithes as did Israel dwelling on its own soil
++s.2nd the same apnlies to the gifte of the obor, as we read;
'Levi planted a field in Xiehar, but there were no voor to

take the Leket, Shikha, and Peah (b, Hullin,134b)'....and .
Kishar wae not under any obligation to the Leket, sShikha, and "
Peah., It is a daily and yearly occurrance, and in all '
generationg, that the gifte of the poor 40 not obtain, neither
in Babylon, nor in any other land, excent for those who assume
“his obligatione aes a guper-reesovoneibility; and we can bring

no examnles from these former mastere...." (Ittur;-Prusbul)

In another instance he writes; "¥e have a tradition
that the Trumah of the Diaspora may be senarated after eating
(b. Bechor.,27a)....but thie requiree gome investigzation, for
I have geen the establiehed customs of Provence from their
ancecstral daye that they do not separate the Halla excent on
the Paseover, but perhaps they consider it as Trumah and the
tithee, for our early mastere ate their food in levitical
purity after the destruction of the Temnle, and would sevarate
their Halle in levitical purity....and their practices were
like thoee of our masters in the land of Israel. But now

levitical purity has ceased to exiet among ue, and Trumah and



the tithes have likewige ceaced to exiet in the Niaenora, and
the Halla hae also ceased to be observed in the nNiaspora. But
of recent timee they have begun to eeparate it; for I have seen
that they 4o not senarate it excent on the Passover, and they
recite the Tize benediction upon it; and we read in the
Yerughalmi: 'Qur maetere in the exile genarated the Trumah and
the tithes until the Robim came and abolished them!...and those
ate their food in levitical cleanlireee would separate thewm,
but we cannot sgeperate them, leet it be gaid that defiled
Trumah ie being eaten by the prieete...." (Ibid.- ¥aza-Umaror)
It 1s ocuite aonarent that the Ittur qQuotee 2 gaonic
regponeuz in the firet instance, But while thie responsum ie
not aveilable, the qQuotation ae recorded by thie scholar may
be sdopted as authoratitive; and the main subetance of this
record reveale the fact that the tithee in the Miasnora were
obeerved merely me an act of pereon=l piety, and was 10t a
legal obligation, The identical sentiment iz livewisge evident
in the reeponsur of Zemach ben Pzaltai Sann of Pumbeditha, and

it may well be that the I+tur was quoting thie gage in the

records mentiones mentioned above, .
Additione2l1 renorte that the titheeg irn the Niagnora

were not a legal obligation are also available, Wence it is
recorded that Reegh-lakich once vieited =ggra, and on seeing

that the pneople ate untithed produce he issued a prohibition.
¥hen he came to Rabbi Johmnan, thie s2ge told hit to go buck
immedintely and revoke hie nrohibition, because Raeear is not

Baera. (b. Abods Zars,5%p). Recgh-lakigh had confounded Racear
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which ie in the Diaspora, and is not obligzated to the laws
of the tithes, with Basra which ie in pPalestine, and which ie

subject to sll tithing reguletions.

The stetement of Samuel, that the Trumah of the
Diaspora becomeg neutralised in a majority would be a direct
contradiction of the law, if the produce of the Diasnora were
legally subject to the tithes. Such leniency is only vossible
where the obeervance ie practice” ae an act of versonal piety,
In the same way, becauee the tithee were not a legal oblig-
ation in the Diaenora, the nrohibitinn of orieste and levites
=iding at the granneries likewiee d4id not obtain in these
lande- a practice which ie etrictly contrary to all establigh-
ed law in those nlacee where the titheg ar2 to be obeerved as
8 legal obligation.,

It ie evident therefore, from all the above records,
that the practice of titlhal obeervances in the Niasnora after
the destruction of the Tempnle, was A purely indivicdual matter,
without any legal background, and was relegated comonletely to
the individual will and diecrimination of the Jews dwelling

in thege foreign lands,
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