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Chapter One

To understand the economic position of the woman in anclent TIerael
one must have eome underetanding of her soclial and legzl statue. The
one ie interdependent with the others. Unlike inorganic matter which
cen be precipitated into ite compounde, a soclal orgaenlem cannot thus
be analyzed. To comorehend any one phese of sociasl organizatlion one
must understand the entire soclal organism. We ehall, therefore, dis-
cues in thie chapter the soclal and legal status of the Hebrew woman
in the Biblical period as a background to an analyele of her economic
position.

Tn the earliest Biblical recorde we find conslderable evidence that
points to & perlod in which the woman, especlally as mother, held =a
most important position in the family. Not only wae ehe the one who
gave namee to her children but kinshlip was aleo traced throush her. In
the documents of the Hexateuch we find that the older the document the
greater 1s the percentage of names glven by the mother. Thus 1a the .J
document, which 18 menerally recognized ae the oldeet, out of the tweniy=
nine references to the naming of chlildren twenty=two are metronymic.,
three patronymic end four uncertalnsl)ﬁnd even these earlieet documents
come from a transition period in which there wae already tne tendency to
suoprese metronymic r ferencee and to substitute patrcnymicie)

That there wae a time in Teraelltieh history when kinship was traced
throuzh the mother 1e evidenced by numerous passages and hinte in the
ible. Tt eeems that in snclent Terael and even down to the time of the
onarchy there existed the cowcalled "beena" type of marriage in which
he woman remained with her clen and received occasional visits from one
r more men who would come to live with her for a temporary period. The
ffepring of such unions belonged to the mother, since the father wae

(3)
ften unknown' and kinehip wee comsecuently traced throush her.



References to this "beena" type of marriage may be seen in the case
of Jacob who goes to live with his wives' fsmilygaind when, after ser-
ving hie allotted time, he trles to take hls wives and chlldren away
ith him, Laban pursues him and says, "These are my daughtere and the
hildren are my children.ssjmoaes, too, seems to heve contracted a mar-
riace of the "beena" type with Zipporah as is slgnificently pointed out
in the veree: "And Moses was content to dwell with the man, and he gave
Mosee Zipporah, hie daughter.is Szmeon's marriage to the woman of Timnsh
gceme to have been of thie type(zg wae Gldeon's with the woman of Bhecégi.
It is eignificant also that in the story of Amnon and Tamar, who were
half brother and eleter, there was no legul bar to thelr marriace only
because they were children of one father but of different mothers. And
where 1s kinehlp 1s traced throuzh the mother the children of one father
but of Adifferent mothers are coneldered ae etrangers for the purposes of
nsrriagesglrhue we see that under the "beena" type of marrisge the mother
held & very lmportant position in the famlly. naming the children which
be LlLonged to her and to her clan and bteins the one throush whom kinship
was traced. Further proof of woman'e lndependence under the "beena" tvpe
of marrlage may be seen from her poeition in certaln coznate Arab tribes
practicing "b:ena" marriage in which the woman had her own tent into
iwhich she could welcome her vieitors and dismiss them at her pleasure.

The method of diemiseal wae ae followe: "Tf she lived in & tent she turned

it around, so that 1f the door faced eesst it now faced west; and when the

(10)
pan eaw thle he knew theat he wae dlemlssed."

But thle 1independence of the woman was curtailed in later times. Al-
xrcadv at the time of the besinning of the monarchv the patronymic svetem
ae becomine firmly @ntrenched. and not only was the naming of the chil=-
iren done by the father but kinsghip was aleo trnced geolely through him.
le wife no longer belonged to her clan where she remalned and received



LL

hle occasional calle or compe%.him to live with her people. He was now
the "baal", the master and owner of hle wife who was forced to follow

' him to hie home. She wee hies property bv right of purchaee.

The prevailing manner of sgecurinz a hride was bv pur?haﬁe; and the
term uged in the Bible for the purchase price 1is “mahar“%l The marriage
reg 1in the nature of a2 commercial transactlion; and eince there was no
definite medium of exchange the mohar cculd be of various kinde. It

(12)
could be a2 direct cassh payment in money or mifte, or personal services

and 1abori13ghechem wae readv to pay anv kind of mohar for Dlnahslkéth-
niel offered military services and captured the town »f ¥iriath-Sefar ae
payment for Caleb'se daunhterflsgavid is msked one hundred Phillistine
orekine as the price for “1ch31§123d ?g;ga buve hie wife for fifteen
pleces of sllver and a homer of barley.

While in the earlv perlod we find no definite amount of mohar, &t &
leter time we find & tendency to fix & minimum of fifty shekallm for &
irzin. Thie minimum ie arrived at from the price which one had to pay
for raping or seducing & vlrainflaéape or seduction wae consldered ae
“theft of virginity; and virginlity had an economic value to the father who
spould zet & greater price for m virein then for a non=virgin. There 1e
no definite minimum price as mohar for a non= virgin. However, we gee
that Hosea paid fifteen pleces of silﬁer and a homer of barley for & wo=
pan "'who had been beloved by & manifq The mohar for a wife, whether vire
=gin or non=virgin, depended of course on many factore among which were
peautv, socilal position and general desirability. Thue & priestly vir-
in, by virtue of her aflatocratic poeition, was valued at double the mo=

20)
par of ordinarv virgins.

The very act of acquiring a wife by purchaee as one would &cqgulre any
pommod ity gave the wlfe, at least 1in contempiation of the lew, the statue
»f a chattel owned by the husbend and inherited by hie heirs. And before
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ehe became the property of her hueband she wae owned by her father ofA
her brothers who could deepose of her at will. o The father could
gell hie daughter as a mald.gervant for the nurpose of having her be-
: come the wife of the master or his son. The latter had to treat the
£irl not ae & eslave but ae a wife.tand he had no power to sell her to &
t»ird party should he dielike her. e

An excellent 1lluetration of the ooeition of the women is found in
the law regarding a seduced virgin. "And if a mar entice a virgin thst
is not betrothed, and lie with her. he ehall surely pay a mohar for her
to be his wife. If her father utterly refuses to give‘her unto him, he
ghall ney money according to the mohar of virgins". (2’,It seemB clear
hét the only question involved here 1e tiie compensation for the damage
0 "ronerty, & damage which 1e thought to be euffered not bv the girl
14t =y her father who locees actual money through her lose of virginity;
for ehnuld he try to gilve her unto another man he would receive only the
mohar of & non-virgin. Moreover, the father has the abeolute right elther
to glve her toc her seducer se his wife or to xzeep her. The caee of &
raned girl is gomewhat different. The ravieher muet pay not only a mohar
‘lof fifty shexallm to the{fa%her but he cannot refuse to marry her nor
ican he ever divorce her. = This latter orovielon 1s doubtleee for the
protection of the girl ae well as s puniehment for the ravicsher. in
q he cuaee of the reped girl the father 1= helpless to prevent his daugh=-
er's merriase.

The statue of woman as pronerty ies slso illustrated in the develop-
ment of cthe levirete institutlon. There eeem to have been five stares
An the evolution of the levirate marrizge inatitutlon.(2SJ +n the first
stage the wifow , who ig left without male 1ssue, must marry the bro-
there of her deceased hurbznd in the order of thelr age from the eldest
¢ the youngeest, and if there be no brothers it ie incumbent upon the
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father of the deceased to perform the duty of raiesing up a male heir
Pfor him. In thie stame the perpetuation of the name of the deceesed ie
f primery importance.(26,The second etsge limite the duty of marrying
he ridow to the brothers living in the same household with the decea~
_d.‘QT)Here, too, the primary purpose of the levirate marriace seeme

© be to perpetuate the name of the deceased. in the third stage we al-
rady Bee the attempt of the law to protect the widow against exploita-
don by her brother=in-law. While the perpetuation of the dead man's

me ie stlll of ilmportance, the problem of inheritance of hle proper=-
is coming to the fore. 8Since the widow le regarded as belonging to
jer dead hueband's estate, eshe, together with hie other property, 18 ine
rited by hie brother who is hie next of kin. If the brother accepte
le obligstione and takes the widow, she becomes his legal wife even
houzh anv male children of the union are the nominal children of the
eceased. As the wife of the brother she le entitled to all the rights
nd privileges of wifehood. However, should the brother refuse to mare
the widow she would be in an uncomfortsble eituation unable to marry
nother until she had raised an helr for her decas¢d husband. To oro-
ct her agalinst such an exigency the custom of Hallizeh developed which
prced the brother-in-law either to marrv her or Lo release her uncondi-
lonally and thus Dermit her to merry whomever ghe Dleasen.‘aal

In the fourth stage of the development of the levirate institution we
dind that the proverty element becomee dominant whlle the idea of the
eroetuation of the deceased'e name takee on & secondary significance.
longer 1e the duty or right of the levirate marriage restricted to

he brother of the deceased but 1s extended to the next of kin however
lemotely related that kin may be.(eg) This next of kin not only 1inherite
fhe decedent'e estate but aleo the widow until such & time when a mile

jeir 1e born of the union who tskes the name of the deceased and inherite
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hie estate. The next of «ln is not obliged to marry the widow; but in
such a cese he cannot enjoy any of the estate either and hie place mey
be taken by the one next in line of kinship until the entire male line
ie exhaueted.(30)

In the fifth stage of the levirate inetitution the original idea of
perpetuating the name of the deceksed eeems to be entirelv lost. 4n thie
ptage the child born of the levirate union 1s regarded as the offepring
f hie netural father and not ae the child of the deceased.{Bl’Thc le=
irate institution eeems to have become now entirely a matter of inheri-
tance; the helr of the deceseed inherited the widow tozether with the
€st of the deceamged's property and could make her hie wife if he chose.
f he refueed to marry her she became a free person argaln to do a&s she
-1eased-(32)

Another 1lluetration of woman'e devendence mev be seen in the law
regarding her righte to meke vowe or to enter into agreements. As long
e 82 woman remained unmarried in her father'e house he had sbeolute cone
rol over her actions. He could annul any vows which she wmight have
made without hle consent or any agreements she might heve entered into
ithout hie knouledge.(jj)A married woman wase subject in the same w ay

0 the control of her hustand. Thue, if & woman mekes vows @r enters
nto agreements before her’marrlage N h?;at)msband mav annul them after
rriage ae scon as he learns of them. Only the widow and the divorcee
€ free agente in the matter of vows and agreementa.‘ssJ in the eves

of the law woman wae a chattel and nothing expreszes thie more pungently
than the following:"Unto woman He s8id,'l will multiply thy pain and

hv conceptlion; in pain shalt thou bring forth chlldren; Ag? THY DESIRE
SHATL RE TO THY HUSBAND, AND HE SHALL RUTE OVER THEE.'" -

But while in legal contemplation woman wae the chattel of her father

or her hueband. in practice she was often far from thet..We have nume=
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oue examples in Bibllical litersture of women who rosee to very promi-
ent poeitione in the communal life by virtue of thelr personalitles
and abilities. One could hardly regard & woman like Abigail,whose clee-
€r egnd energetic action saved her husband from death &nd her home from
estruction, a mere ohattel.(37)1t is unllkely that a socletv that de-

greded ite women to the status of mere property could have produced wo=

(38) (%9) (40) (41)
men like Deborah or the Shunemite . Women 1like Miriam , Hannsh , J&a=
(42) (43) (44) (45)

el , the mother of Micha, the matriasrchs , Huldah, the prophetess,

‘the w?gg? from Tekoa who advised David in regard to hie treatmenu of Ab=

(47)
ealom » Naomi and Ruth give ample proof that the israelitish woman

a8 no mere chettel but could riee to positione of prominence and influ=
ence. Moreover the tribute pald to the ideal woman in the Bible cer=-

ftainly doee not rera€4g? a plece of property. indeed, ehe 1e the mie-
tresse of héer domaln.

The tendency to regard woman lees 28 & chattel snd more &e & person

may be eeen in the following passages: " A?g God creeted man in Hie own
9:
1maze..E..;ale end female created He them"; "Honor thy(ragher and thy
50 51
mother"; " And forsake not the teachinge of thy motaer": and 1t 1& sig=-

nificent that in the Deuteronomic edition cf the decalogue the wife 1e

eepecially ment1on?d ?a en independent entity apart from the husband'e
52
other noseeeslons.

It 1¢ interesting to note in thile connection that although polyramy
wae pernitted we do not find many instencee of numeroue wivee except in
the cese of kinge. Among the ordinarv peonle, end even amona men of

meane, we £ind the tendency to limit one's merital affiliations to one
or two wivee. Thue we see that Elkanah, Samuel's father, had two wlégzi
lamech had two ulveagsazbraham eeeme to have had only one wife, Sarah,
theough he slso took Hagar as his cnncuhlnesssj Igaac had onlvy one wife,

(56)

Rebeccah , as seems to be aleo the case with Joseph who married Asnath,

(57) (58)
the Egvptian . Job had ocne wife and the Shunamite, vgel, Abigail,
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Ruth, Naomi and the ideal women of Proverbs seem to have been the only
wives. It eeems clear that polygamy, though leral, was not generally
practiced in Israel. The most that can be eald 1e that blgamy was prac=-
ticed bv the wealthler lisrzelites or that some had'in addition to their
ons wife & concublne.

There can be hardly any doubt that the wife wae treated with res=-
vect and that there was often great affection betweer husband and wife
ae 1s seen 1n the love of Jacob for Rachel whose years of labor for
the sake of hie beloved seemed as & day s0 Rreat was hie love for her.
Elkansh, though anxious for children from hls berren wife, Hannah,c?m-]
forte her with the statement that she 1s worth to him more than ten ggna.
And great muet have been the love of Paltiel for Michal, who was torn
from him, and wh?go he followed weeoinmz until forced to return to his
home without her. Perhape there is not in the world'e literaturc a
more passionate exgression of love than in the Song of Songs:

Strong ae death ies love,
Inexorable as Sheol ls jealousy...
Hany waterse cannot quench love,
Neilther can rivers drewn it..........(61)

Let us now examine the status of the unmerried woman, the woman who
is a8 widow?rdivorcee « The lot of the widow must have been a pltiful
one in ancient Ilsrael fudagine by the orophetic utterancee urging their
nrotection and the legielation sttempting to carry such protection in=-
to effect. Left without her natural protector the widow must have been
prey to the oppression of the unscrupnlous. In prophetic preaching &nd
in Biblical lemziglation eghe ie invariasbly claseed together with the orp=-
han who 1s recognlzed as the moet helpless memke r of gociety. The people
are continually admonished to plead the ceuse of the wiadow and the or=-
phan and to protect them from Op?reﬂeion-(62, A cese of oppresslion is
recorded in the bock of K ngs where a widow ie being hounded by credi=-

(63)
tore and forced to gell her children into slevery. Ve find much le=
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gieletion in the Bible to alleviste the miserable lot of the widow by
forbldding the taking of her g rment in pledge for a loangéat):y demane
ding that the widow be permi.tted to follow the gleaners to pick up the
leavings and the grain in the cornere of the field or vineyard.(65;et,
in eplte of sentiment and legislation favoring theilr protection end
kind treatment we have seen that the widow was treated often as & chatw=
tel passing on to the heirs of her husband ac property(?G)Forced to
marry her brother-in-law if her husband died leaving her without male
igeue and dnly being relessed at her brother-in-law'e pleasure(?7éer
position was far from enviable. Only when the institution of Halizah
develoned did ehe galn her freedom in euch caeea.(ﬁaj
DIVORCE

Since the husbend purchasged hie wife and she wae,in the eyee of the
law,hle property,he could, in the early Biblical period, ksep her if
he wished or divorce her at hie pleasure for no other reason than that
he no longer cared for her. Very little formality had to be obeerved.
A simple diemiseal g eems to have been aufficient{.GQJThe wife. on the
other hand , had no such power to divorce her husband. She could be
divorced but could not divorce. And the reacon le obvious. MKoney was
veld for her, and were che permitted to divorce her husband he would
guffer an economic loss. However, 1f he divorces her then he = has
no one but himeelf to blame for hie loaa(??) Thie economic loss which
divorce entalled no doubt eerved somewhat aes a deterrent to capricious
dlemiseal; for the loes not only of the mohar but aleo the services of
a domeetic servant would mske & man think twlce before teking such a
drastic step.

Ae the conegcience of the people developed through the influence of
prophetic teaching, e entiment and law trled to protect the woman agalnet
the caprice of her hueband; and w_e¢ find in the seventh century B.C.E.

that divorce becomee & formal matter. No longer can the husband mere=
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ly drive hie wife out of hie house but he mu?t 0 through the legal fore
71

melity of writing her a bill of divorcement. Woreover,the Deuterono=-

mic wrlters further resiricted the freedom of divorce 1in certain caees.

(72)
Thus where a virgln had been violated or a wife falselv accused of unchae-

tityrrzée husband was forbldden ever to divorce her. Another limitation
upon the huesband2 unlimited divorce privileges is found in the law prowe-
hibiting & man rom remarrying hie divorced wife after she had become
the wife of another, and the latter had either divorcec¢ her or had éI:;
Some echolere think that this law waes enscted more for the protection

of the second huebsnd than for the wif!-{TS)

Beeldes the legal obetacles in the wav of capricicus divorce the mo=-
ral senss of the people inflamed by proohetic zeal revolted ameinet the
oractice. The cleseic utterance sgainet divorce in the Bible is found
‘n the etstemsnt of Malachl who pointe out that the resson whv Yaweh
hed forsaken lerael ie "that Yaweh hath been witness between thee and
the wife of thv vouth, arcainst whom thou hast dealt treacherouesly though
ghe 1g thv companion and the wife of thv covenant.....Therefore take
heed to your eoirit and let none deal treacherously against, bthe wife of
his youth; for I hate putting awgy., esith Yaweh, God of -araelﬁtTﬁJ

Unlike the widow. the divorcee eeeme,even in the early law, to have
immedletely returned to her former statue in her father'e ho£ZZ£ hB
regerde her poeition in eoclety she agaln aesumed the role of an une
merried woman with the handicap that she wae no longer eligible to mare

rv a2 hich prieet end her mohar wae that of a non-virgin.
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Chapter Two.

We have seen that all through the Riblical periq‘.the woman was
in legal contemplation the property of her father when unmarried and
that of her husband later on. But in actual practice we have noted
instances of women rising to lofty heights of influence both in the
home and in the community. The element of personal affection, of true
love of man for woman could not be denied and already in early times
we have found instances of women being regarded more and more as per-
sonalities. This higher attitude toward women continued to grow in
the Talmudic period where in actual practice she attained her full
status as a person, although in the technical eyes of the law she was
still regarded as a person of secondary character subject to her male
guardians, father and husband.

The first evidence we have of woman's elevated position from a mere
chattel, subject to barter and sale, to the status of a person is in
the formalities attending her marriasge. No longer can the man come
to her father and pay the stipulated price and carry off the daughter.
Ye must now submit to certain legal formalities and enter into a con-
tract relationship with his intended bride; not with her father. Al-
ready tcward the end of tne Riblical period we see this form of mar-
riage developing. In the Book of Tobit, which was probably written
about 200 B.C.E,, we find that the institution of contractual mar-
riages is already well established. Raguel gave his daughter in mar-
riage to Tobias and as part of the formality of the marriage he(:ggk
a paper “and did write ar instrument of covenants and sealed itp
Another pre-Rabbinic source for the wketubah®, or marriage contract,
we find in the Assuan and Ele hantine-papyri, dating approximately
vo the fifth century B.C.Efquhe Rabbis gquite logically assume that

the marriage contract is Biblical in origin and they deduce this from
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the fact that since there was a bill of divorcement it follows that
there must have been a writ for marriage alsofeo}

The tannaim looked upon the ketubah not merely as a statement of
the cuvenants between the bridegroom and the bride but even regarded
it as consummating the marriage. Hence ketubahl?gi)marriagea were
frowned upon and regarded as illegal and immoral. It is reported of
Rabbi Meir that he said, "A wife has a ketubah, a concubine has n53§)
It is also told of a certain couple who, having been ceptured and
forcibly mated, abstained from intercourse because a ketubah had not
been made outsaal

we had seen that in the early Biblical period marriage was a com-
mercial transaction in which cash or services wﬁs paid to the father
for the hand of his daughter, 8ghe had nothing to say in the matter
nor did sne benefit from the purchase price, In the Talmudic period,
while in form marriage was still a conveyance, in content it was full
of romance. The husband and wife were not master and slave but help-
mates. The father no longer had tyra%ical powers over his daughter.
witness the romance of Akiba and the daughter of Calba Sabua. (éi)
spite of her father's objections she married tne man she loved. The
ketubah was indeed not a love-letter but by its very legal and com=~
mercial character it only served to protect the interests of the wo-
man not to make her the object of her husband's domination as we
shall see later on.

The development of the significance of the mohar is another evi-
dence of the elevation of woman's position, Originally, as we have
seen, the mohar, or purchase price, was given to the father of the
bride for his own use, just as he would keep any goods received in
exchange for other goods which belonged to him. By a gradual de=-
velopment the mohar became not a marriage but a divorce price. It

jnured not to the benefit of the father put to the benefit of the
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bride for her protection.

The traditional account of the history of the mohar is illumi-
nating. "In olden times when her ketubah was at her father's house,
it was easy for him (her husband) to divorce her. Therefore did
g8imeon ben Shetach institute that her ketubﬁh be with her husband
and that he writg 'all my property be lien and guarantee for the money
of thy ketubah's 5%‘he férahﬁiem Talmud has a more lengthy account.
*In olden times, her ketubah was entrusted to her parents and he
found it easy to divorce her; and then it was ordained that her ke-
tubah be with her husband, yet he could easily divorce her. Then it
was instituted that a man buy for his wife's ketubah cups and dishes
and bowlSe....Following upon this came the enectment that a man should
use his wife's ketubah in business, for, as he uses his wife's ketu-
bah in business and loses it he will find it difficult to divorce her.
This is what Simeon ben Shetach instituted......that a man put his
wife's ketubah into buaineaagaeghus we see that while econcmically
it made marriages more feasible since the husband did not have to pay
out anything but merelyfzive his note against the time when he died
or divorced his wife, these enactments also cserved as effective de-
terrents to capricious divorce. A man would think twice before di-
vorcing his wife if thereby he was forced to pay her two hundred
zuzim, the mohar price, together with other property settlements.

Polygamy.
wmile we have seen that even in the Biblical period polygamy was
not generally practiced except among the royalty partly due to econo-
mic reasons and partly due to the growing sense of the wife's per=-
sonality and the mutual affection between husband and wife, in the

}almudic period the tendency in practice was to restrict 2 man to

one wife, although in legal theory polygamy was not zbolished for
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. 87)
Western Jews until the edict of Rabbenu Gershom about 10600 C.EE

References to polygamous marriages in the Talmud are rare. Indeed
the opinion of the rabbis was very strong against such practices.
The proposed taking of a second wife by a certain rabbi even for
valid reasons was prevented by the fear that the public would look

(88)
upon his second wife as a concubine.

This attitude toward polygamy and many statements that crowd the
Talmud illugtrate the fact that the position of the wife was not as
a subordinazte creature but as the person vho helps to make a man com-

plete and his house a home, As Rabbi Eliezer said, "A man vho has no
. (89)
wife is not a manw; or statements such as the following: »If thy wife
(90)
is small stoop down to herw; ®»Let a man be scrupulous in honoring his

wife, because whatever blessing prevails in 2 man's home is there be=-
(91)
cause of his wife®; "whoso loves his wife like himself and honors her

more thnan himself shall attain the Scriptural promise 'Thou shalt

(92)
know that thy tent is in peace' ; »If a man's f?rag wife diesg, it is
Q3
as though the Temple were destroyed in his days? Rabbi Jcse said

(94)
thet he never called his wife »Ishti® but always "Feei®, my home,and

the Talmudic word ®"Debeso™ is generally translated as *his wife?
That the tendency was to place woman on the same social level as
mep is abundantly illustrated by the sentiment favoring a single
standerd of morality for both men and women., Thus we see that the
piblicel provision which compelled a married woman suspected of un-
chastity to drink the cup of bitter wateggf} modified in the Talmud

to tne effect that the ordeal is jneffective unless the husband hime

e~
{98)
gelf is pure, It is as important for men &8s for women to keep above
(97)
suspicion, Therefore a man should not be left alone with a woman or

(98)
even two women or to walk behind a womar. Thus also a bachelor may

not be a teacher or a woman a scribe, teacher or soldier to avoid
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(99)
sugpicion of unchastity; and whoever dallies when counting coins in

the hands of a woman with lascivious intent will incur punishment

even though he(?go?he greztest of scholars and has merits egual to
those of Moses.

From our discussion thus far we have seen thet in the Talmudic
period the tendency was to elevate the social positioNof the married
woman., Let us now see how Talmudic legislation and sentiment affec=-
ted the position of tlie unmarried woman. In this class we may place
not only the virgin but also the widow and the divorcee.

Virgin,.
we have seen that in the Biblical period the father had the right

to sell his minor daughter as a maidservant with the object of course
| that her purchaser would take her for a wife for himself or his Bgi?l)
| The practice of being sold into technical slavery was probably abo-
lished, insofar as it concerned Hebrew slaves after the fall of:g;nar-
chy in 586 and an atterpt to re-introduce it after the return from
the Babylonian exile was effectively crushed under Nehemiahflogge Tal-
mudic regulations on this subject, therefore, arc merely casuistic,

| However, they are valuable for our discussion because they serve to

' show the attitude of the rabbis toward the position of women, Thus
we find the Talmud resiricting the BRiblical right of the parent to

dispose of his daughter by provading that only in cages of extreme

3)
necessity may this right be exercised; and he is obliged to ransom

(104) ) )
| her as soon &s possible. oreover,a father might not sell his daugh-
(105) .
ter twice: nor after she had reached maturity, i.e. the age of twelve

(106)
years and a half. In order to make sure that the sale of a daughter

was for tne purpose of providing her vith a husband the rabbis pro-
hibited the father from selling her to one who was unable to marry

(107)
nher himself or vho hzd no children who could. ¥Yor could the father
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sell his d?gggter on condition that she does not become the wife of
her master,. Since the sale was primarily for her benefit, to secure
a husband for her, any agreement that would witiate this purpose is
contrary to law. Another restriction on the father's right to sell
his daughter is found in the provision that he may not sell even his
minor daugh?igg%f she had already been married and was now widowed
or divorced,

Turther evidence of the growing incependence of women may be seen
from the ®miun® regulations protecting the rignts of marital choice
of minor orphaned daughters, Thus where a minor orrhan girl is given
in marriage by her mother or brothérs without her consent she has the
privilege of ®miun®, i.e. objecting or refusing to live with the hus-
band chosen for herflligd according to the famous Babylonian teacher,
Rab, a fatner had no right to marry off his minor daughter but had
to wazit until she attained maturity and could consent toc her father's
choiceflll)

A great deal of freedom seems to have been permitted to unmarried
women in the earlier Talmudic period. VYot only was consent of pa=-
rents often dispensed with but a youth and maiden could marry at any

time merely by callin in\any chance witness. Against this state of
112
affairs Rab protested.

widow and Divorcee.

Thne widow and the divorcee were generally recognized as indefggg‘
dent persons no longer subject to the jurisdiction of their parents.
They were ®sui juris® They were bound by their vows and responsible
for their agreementssllg%e only stigma th?;lggtached to a divorcee
was that she was unable to marry a priest; although a widow was not
under such a restriction., The status of the widow and divorcee is

vointed out in the ishna vhich says that a ®"woman comes into ner own
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power%, i,e. obtains her freedom, by a bill of divorce or by the death

. (116) , hasoll The
of her husband whereby she is invested with all the rights andA%iab%-
: ' ' 1w

lities of a single woman who has been emancipated by her father.
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Chapter Three.

The primary economic function of woman in ancient Ierael grew out of
ner biological function as & besrer of chlldren. Thie conception Ierael
held in common with all ancient peoplee; and even many so-=celled moderns
heve not sdvanced far bevond it. To understand the reason for thie pri-
mary elznificance of the woman se a beerer of children in anclent lsesrael
one must underetend the political economv of that people.

Tn the pre-monarchic etege of Hebralc soclety, that eemlenomadic era
known ee the perlod of the Judres, the Ieraeiltees formed looee confe-
deraniee of tribee which were in turn composed of more closely federsted
eroupe of clane or lerge family groupaillgg such & eocletv, where the
femily or clen was the moet effective eocial and politicsl unlt, the
imoortance of children, especlally male children, can be readilv eseen.
Every male child born meant another proepective warrior to uphold the
orecstice end power of the clan. Femnsale chlldren, too, were of importance
se domestlic eervante and ae a eource Of revenue et marriage, though on a
far lower plane then male chlldren(.nQJ

Tt ie in view of euch nolitico-economic conditlions thet we can eppre=
cinte the menv vereee in the Blble extoilinz the beering of children and
beweliling the lot of the barren woman. A woman'z chief ambition was to
become ¢ mother: for bv becoming & mother, especlelly of a gon, her so-
cisl oosition::;nelderablv elevated. Eo we find Sarah bemoaning her ete=-
rility se & curee and coneenting to becuome & vicarious mother throush her
elave, Hagarflegich wo1ld mgive her Lhe status of at least a nominal mo-
ther (eince she owned her slsve and her slave's children). The story of
the dsughtere of Lot, who conepired to have intercouree with thelr father
in order to beget children because there were no other men to marry, ie
elanificent ae showings the lengthe to which women might =0 to perform

(121)
thelr function ae beerere of children.
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Tt goee without saving that 1n such a socilety the wife who bLore the
moet children would have the most important poeition in the household
and the aresteet clalm upon the affection of her husband; yet we find
geversl lnetencee in the Blble cshowing thast love sometimes triumphed

even over the strong desire for children. The peselonate love of Jacob
(122) (123)
for hie barren Rechel and Elkanah'e tender solicitude for Hanneh epesk

elocguently of the exlstence of true romance. Generally, however, mother-
hood wee an exceedingly important factor in determining a huebend's af-

fection for hie wife. Thus we see that Teeh's womb 1s opened to make
(124)
her more beloved by .Jacob; and to gain‘ in favor Rachel esnd Leah compete

in motherhood even =iving their slave qlrl? to)Jacob that thev might be-~
125
come nominal mothers of numerous offspring. Other inetances ehowing the

importance placed upon the begetting of children are Rachel's appeal to
(126)
Jecob to "give me children lest I die"; and the thought thzt a mother mey

(127)
dle happy if death comes in childbirth. In the tragic storv of Jeptha's

dauzhter it wse the fact that ehe must die a virgir without fulfilling he
netural function ss 8 mother thet sende her to the hille to mourn her
rateflgg)

As Houceewlife.

Counled with the women'e function ae & beerer of children was her
function 7e home=~meker and housewife. In addition to her household du-
tiee the mele membere of the family, especlally in poorer homes, d4id not
heeltate to mive their women wors in the fleld and other outelde labéig?’
There was not mich gellantry exhlbited toward the weager sex although we
find exceptiona in Jacob's rolling the stone off the mouth of the well
for Recheglégi VMosee' protecting the daughtere of Jethro from the rowdy
ehepherdstlsl)

Among the chief dutlies of the houeewife was the preperation of the

(132)
femily'e food. Thie ineluded cooking end bskling &nd preperation of the
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: - (133)
meat after it had been killed bv the hushand. ?n the preparation of the

bread the preliminary tasks of grinding the graln or pounding the corn in

, (134)
the mortar were the tasks of the housewlfe or of the female slave. This

(135)
was the hardest kind o%—work and was consldered the most menial. 3When
Deutero~Isalah describes the downfall of Babvlon he pletures her as

gtripped of her finerv and reduced to the arduocus task of grindiug the

(136)
grain. Begldes the preparatlion of the food the housgewife was expected

to spin the flax and wool for the familv's clothing and to do weaving and
(137)

embroidering. Of course, much of the drudgerv of housework was elimina-
ted from the livesg of the more wealthy women who brought rich dowries of

money or slaves. HBuch women had a great deal of lelsure which was often

misuged according to the,prophets. Amos speaks in no uncertain terms

when he addresses the women of the upper clageges in Samaria as "kine of

Basghan'" who are continua11v urgi?m t?ejr husbanda to get more wealth so

138

that thev might carouse the more. And Isalsah s?athlnglv denounces the
(139 ,

haughtyv, pleasure¢-seeking daughters of Zion.

The ideal tvpe of womanhood in anclent Ilsrael, however, was neither &
hougehold drﬁdge nor frivolous pleasure-~seeker. She was in truth nmig-
tress of her home, the management of which was left entirely in her
hands; for

The heart of her husband doth safelv trust in her
- And he hath no lack of gain.

8he doeth him good and not evil

All the davsg of her life.

Bhe seeketh wool and flax,

And worketh willingly with her hands.

8he is like the merchant ships;

‘Bhe bringeth her food from afar.

8he rigeth also while 1t 1s vet night,

And giveth food to her household ’
And a portion to her handmaldens.

She consldereth a fleld and buyeth it;

With the fruit of her hande she planteth a vineyard.
8he girdeth her loinsg with strneth.

And maketh strong her arms.

She perceiveth that her merchandise is good;

Her lanp goeth.not out at night.
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She layeth her hands to the distaff,

And her hands hold the spindle.

she stretcheth out her hand to the poor,

Yea, she reacheth forth her hand to the ncedy.

ghe is not afraid of the snow for her household;

For all her household are clothed with scarlet,

She maketh for herself coverlets;

Her clothing is fine linen and purple.

Her husband is known in the gates where he sitteth

Among the elders of the land.

She maketh linen garments and selleth them;

And delivereth girdles unto the merchants.

Strengtii and dignity are her clothing,

And ske laugheth at the time to come.

She openéth her mouth with wisdom;

And the law of kindness is on her tongue.

Sshe looketn well to the ways of rner household,

And eateth not the bread of idlenesSSeieeccscccssssesnss(140)

This picture of the ideal wife gives us an excellent idea of the

woman's economic¢ position in Israel prior te the destruction of the
second Temp%e. )That the ideal wife must also be a mother is taken

141
for granted. Her position is essentially that of absolute mistress
of the home. She supervises all the household affairs, attends to
the needs of the family and surerintends the work of the servants as-
signing to each his task. FEer work does not end with mere supervi-
sion; she, herself, keeps busy from early worning to late at night
gpinning, weaving and making clothes for herself and her family. She
seems to be also an important factor in addins to the family income
by selling cloth and garments vhich she manufactures in her home,
gt. isg evidently at nome in dealing with the traveling merchants; for
she knows the value of goods and knows how to strike a good bargain.
with her surplus earnings she makes investments in recal estate. She
purchases a vineyard and from the produce thereof she adds still more
to the income of the family. In such a household it is difficult to
see what there is left for the husband to do; and according tn the
writer there seems to be little for him to do exce?§4gg git vith the
elders =zt the gate and glory in his ideal helpmate. That this raph-
sody is not a mere wigh-fulfillment but sctually describes the posi-
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tion to which some women have been able to rise because of their
character and ability is borne out by the position attained by such
(143) (144) (145) (146)
women as Abigail, the Shunamite, Micha's mother, Jael, and, of course,
the matriarchs, Sarah, Rebeccah, Rachel and leah.
In The Talmud.,

The conception of woman as a housewife and bearer of children was
continued in the Talmudic period. To be fruitful and to multiply was
still a cormmandment that was enforced by the provision that after ten
yvears childless marriages must be disaolved514§gwever, in the period
of the Talmud woman had risen above the stage of a prop&éating animal.
she had now attained the status of a personality whose importance in
the community did not depend solely upon her motheriood. This newer
tendency is found expressed in the following haggadic narrative. A
certain couple was childless for ten years and, being faced with the '
law demanding divorce is such cases, they turned in their perplexity
to Rabb. Simon ben Yohai. The rabbi, secing thal the husband and

wife were devoted to each other and that childlessness was the only

bar to their happiness, advised them to divorce. But, advised the

rabbi, since their separation involved no ill feeling between them
it would only bu proper that the same sumptlous feasting that atten-
ded their nuptials should alsc attend their separation. During the
course of the feasting, when the husband was flushed vwith wine and
in high good humor, he told his wife that she might select of all
his treasure anything that her heart cesired to take with her to the
house of her parents when she was forced to leave him. That night,
when the husband was sleeping off the effects of the feasting, the
woman had her servants carry him to her parent's home. When the man
awoke the next mernins he inquired as to his whereabouts and was

astonished to learn that he was in his wife's parents' home, TUpon

his asking the reason fd} his presence there his wife replied, "Did
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you not tell me that I might teke from your house anything that I de-
sirec most? There was nothing in vour house that I desired more than
you? The sequel to the story was that tne rabbi blessed the couple
and through his intercession they were blessed with a son£148}

Although the status of the woman had been elevated considerably in
the Talmudic period her place in the comrmunal economy was still chief-
ly as a housewife. The ideal woman of the Rible was zlso the ideal
woman of the Talmud. Her duties were very much the same. If she were
the wife of a poor individual her household tasks were often arduous,
censisting of grinding the flour for the bread, baking, washing, cook-
ing, knitting, nursing her children, makin- her husband's bed, mixing
his drinks and such personal duties as washing his face, hands and
feetfl4?% the wife brought with her as her dowry servants, she could
delegate the more difficult tasks to them, Thus,if she brought one
servant with her she was freed from the task of grinding the grain,
baking and washing clcthes. If she brought %wo slaves as her dowry §
or tneir equivalent in money or goods she was freed from cooking and 1
nursing her children; if three, she was not obliged to make the beds l
nor work in wool. If she brought with her a dowry of four slaves or
their monetary eguivalent she was freed from all housework and could

(150) r

"s’t still in her chairy® However, the personal services which a wife [
owed to her husband she conld not delegate to another no matter how ?
much dowr); she brought. She was still nbliged to wash her husband's |

(151)
face, hands and feet. Rut though legally a wealthy woman had the

|
right to remain absolutely idle public opinion as expressed by the i
rabbis was against such practices. Rabbi F¥liezer mainteins that even |
though a woman brings & hundred slaves her husband may anc ought to
ins:st that she busy herself with spinning or weaving lest idleness
should lead her into mischief, Ratbi Simon ben Gamliel also favors |
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a woman's busying herself with some vork tha? she mey not become
152)
subject to melancholie from too much leisure.

However, the husband cannot place too great = burden upon his
wife even if he is very poor and she brings little dowry. Fe can
only demand that she do only those household tasks which are essene

tial for the maintenance of their home. ff ?annot compel her to
H3)

earn money for him by working for others; nor can he demand that she
perform labors which may be unbecoming, unpleasant or injurious to
her health or personal appearanceEIS;EBides her household dutiesg the
vife was not expected tc support the family by her work., Indeed, the
r=bbis frowned uron any attempt of a husbznd te live of{ the earnings
of hie wife. A household supported by the wife, they said, cculd
never be blesaedflsglwever. the wife was not confined exclusively to
her kitchen. As in the case of tre ®"Eshes Hayvil® the woman in thre
Talmudic period was alsc no stranger to business. She might take
charge of her husband's store eith.r as manager or as clerk or act

as his agent, She might be guardian to infant children and handle
their property. In such cases sheé no doubﬁshad to have some know-
ledge and understanding of money mattersflucises of women working
vhile their husbands studied were not infrecguernt in the period of

the "aimud and even much later, The story of Rabbi Akiba's wife is

(157)
a classic.

Unmarried 7Zomen.

Thus far we have discussed the economic position of woman as wife
and mother. To be wife and mother was the goal of all women and mar-
riage, which very often occurred upon the girl's attaining puberty
at the age of twelve years and a half!lggg means to that goal. But
the unmarried woman sls~ had her place in the household economy. I
was guite customary for the unmarried female members nf the family,

especially in the semi-nomadic stage of Israelitish society, to care
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for the flocks of sheep or goats where there were no men available

(159)
for that vwork., Thus we find Rachel tending her fatherEs sheep and
160)
the daughters of Jethro watering their father's flocks. Drawing
(161)

water was another task delegated to the young maidens., Besides these
outside activities the unmarried woman was no doubt trained in the
management of a household in preparation for her life career and
taught the art of spinning and weaving etc. The more difficult tasks
of the house and field were doubtless delegated to the female Blaiig?)
The sphere of the zncient Israelitish woman as that of her sisters
among other peoples both ancient and modern was not limited to the
home or to the field. The vnmarried woman, whether widow or dovorcee,
could always practite her most ancient profession as a2 prostitute, a
profession which in ancient Israel was reccgnized as legitimate until
the thunder of the prophetic teachings drove it from its position of
respectability, These very denunciations of the prorhets and the Deu-
teronomists under provhetic influence against prostitution, profane
as well as sacred, showg that among the masses the rrostitute was not
without legitimate statusslsgldinary harlotry was quite respectable

in ancient Ierael as may be seen from the matter-of-fact account of

(164)
Judah's relations wi.h Tamar whom he mistakes for a harlot; the visit
(165) : (166)
of the spies to Rahab, and Samson's visit to the harlot(of ?aza. Jep=-
167

tha, one of the Judges, vas himself the son of a harlot. The harlot
plied her profession usually by sitting at the door or windows of her

nouse, which was situated at or near the gate of the cityE an? from
168

her vantage point would cesll to the men as they passed by. Sometimes

she wouldtatroll through the streets singing and playing to attract
169)
attention. The harlot was distinguishable fr?m gﬁr more chaste gis-
17
ter by her mode of dress and general carriage. For her services the

harlot would ususlly get a kid or some other small animal or its equi=-

(171)
valent,
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In the Talmudic period, with harlotry discountenanced and the
growth of city life, the sphere of the unmarried woman was restricted
to the domestic duties of the hore and the home industries of spin-
ning, weaving and embroidering which widows, deserted women, divore
cees and even housewives carried on as means of livelihood. To work
outside the home for others was considered improper since it forced
the woman to mingle with strange men and was thus a source of tempta=-
tion for herself as well as for the men with vhom she came into con-
tact., Thus a woman wee not permitted to follow the profession of a
teacher, scribe or soluier since these professions might lead to un-
chastityflqi; for the unmarried virgin, her place was witn her mother

from whom she acquired the necessary instruction and training for her

career in life as wife and mother,
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Chapter Four,

The right of inheritance in Biblical law is based upon the concep=-
tion of the tribal ownership of land. Only individuals that had tri-
bal personality and could take the place of the parent in the tribe
could inherit his estate. 8Such a conception obviously excluded fe-
males from the right of succession since before their marriage they
were the property of their fathers and after marriage of their hus-
bands. However, as the position of women became more secure they
began to demand more rights. Thus we find the daughters of Zelphhad
complaining that their father's share will be altogether lost since
he died without leaving male issue and({2§§efore they demand tnat
they be given the rignt to succeed him, The granting of this pri-
vilege tr the daughters, however, tnreatened the whole conception of
tribal ownership and the members of the Zelaphad 1&::‘ complained
that in the event of the marriage of his daughters outside the tribe
nis proyerty would also be taken from the trite., To avold this dif-
ficulty the law provided that daughters may inherit, if ??gr% remain
no sons, provided that tney marry within their own tribe. ':nd every
gaugnter thet possesseth an inheritance in any tribe of the children
of Israel shall be thne wife unto one of tne family of the tribe of
her f.ther, that the children of Israel may possess every man the
inheritance of his fathers£17ggus daugnters were made heirs of the
second degree with reservations. But under no circumstances did a
wife or a mother inheritfl?ﬁ)

These restrictions against the wife's right of inheritance seemg
to nave been avoided somewhat by the freedom given to the husband as
testator to dispose of his property as he saw fit. Thus we find
samuel, an amora of the third century C.F., citing a law that »If
the husband wills his wife a share-in his estate, she is treated as
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one of the heirailqglwever, if the husband willed his entire estate
to his wife, she is regarded as no more than an adminiatratrixfl?gge
reason for this law can be understood as a protection for the heirs;
for it might happen that a husband will give his entire estate to
his wife to the cxclusion of his heirs because of a strong affection
for her or ner exertion of undue influence upon him at the time of
making the will,

Wnile the daughter in Riblical law could ve heir to her father's
estzte only if there were no sons and rrovided she married within
her father's tribe she was not entirely deprived from sharing in her
father's estate even when she married outside her father's tribe.
Her share was given her in the form of a dowry vhich was generally
recognized as a gift in lieu of the right of succession., Thus we see
that Rachel and Tezh are given Bilhah and Zilpah as their handmaiééég;
and when Jacob hesitates to leave Laban both Rachel and ILeah say to
nim: ®Is there yet any portion or inheritance ggo?s in our father's
nouse? Are we not counted by him ss strangers?® FHere it is evident
tnat whatever gifts Laban had given to his daughters were considered
by them as their share in his estate and henceforth they were as
strangers to him as f:r as inheritance was concerned. Caleb gave his
daugt Ser a ficld and springs as her Sowryslgigraoh gave his daughter,
the wife of sSolomon, the city of Gaza as her ﬂshiluchimw.ﬂaend-o§%§2’
The Rook of Tobit tells of a very liberal dowry given by Raguel to

(183)
hnis daughter, half of his entire possession. The idea of the dowry

as a substitute for the right of succession is recognized by Talmudic
(184) .
lews The idea of the dowry as a bait ?o a%tract suitors is a later
185)

one, probably of late tannaitic origin.

Even when the dowry came to be considered as a wedding gift to

both the bride and groom title remained in the bride, the groom
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merely using it for the benefit of the family., To protect the
bride's rights in the dowry the groom is obliged to stipulate its
value at the time of the marrizge and to receipt it in the ketubah
guaranteeing itgreturn to tie bride at the time of the dissolution
of the marriage either by his death or divorce. FHe cannot sell it
since title ig in t?fag%fe. nor cen she sell it sing the husband is
entitled to its use, The tendency, however, seems to have been to
enlarce the husband's rights with regard to the dowry so that by the
beginning of the second century ¢,F, the husband was considered ?9t
only as tie tenant but for zll practical purposes as the legal ow%ggj
All that was left to the wife was the rig:t tc claim her dowry in
case of the death of her husband or divorce, and this claim she could
gell rrovided anyone would care tc buy it; for its vazlue dependcd ene
tirely on her survival or divorceflagut in srite of the enlarged pri-
vileges given to the husband over the dowry the vife's rights were
nct entirely ignored. The husband had no righ* to sell the dowry ar-
ticles without the vife's consentflaggreover,at divorce the wife can
denand tne return of her dowry articles in aggﬁ%e. 6T as mu?gggg them
as are left, and refuse cash payment offered by her husband.

There was -0 standard amount of dowry either in the Pible gor in

the Talmud., A father might give as much as his generosity or means

might dictate. Thus we find in the Rible dowries ranging from slaves

(1%1)
to cities and in Tobit nalf of the fathers possessions. In the Talmud
(192) (193)
too, dowries range from fifty zuzir, four hundred zuzim, a thousand
{194)

dinarim or more. The Tannaim and later Amoraim, however, place a mi=
nimum of fifty zuzim, or enough to buy the bride's ?§;g§obe for a
year vhich every father has to give to his daughter. This upplies
even tn an orphan vho is given a dowry ol at least fifty zuzim out

of the father's estate, If t-e father is too poor or the estale in-
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sufficient t?lgéye even this minimum of dowry it is supplied by the
charity fund. There was no maximum restriction upon the father.

But when the dowry had to be taken from his es{g%$ it was established
by Judah Ha Nasi at ten percent of the estate, Tater Amoraim feel-
ing thet to leave the fether unrestrictec in his dowry gifts would
deprive the sons of their rightful inheritance decreed that even the
father himself while alivetﬁgg?t not give & dowry in excess of ten
ver cent of his possessiong,

Regides the wife's rights in the dowry she owned other property
vhich was at first distinguished from the dowry arnd to 'hich the
husband had no rights whatever. These vere gifts given to her by
ner prospective husband before marriage. Already in Biblical days
we find that social usage required the prospective bridegroom to give
gifts to his intended brid?lgg‘betrothal. Eliezer givesyon behalf of
Isaac,preeenta to Rebecceah; Shechem ?gggﬁs not only mohar but also
mettan (gifte) for the hand of Dineh. while the mattan was not cbli-
gatory and did not affect the legality of the marriage, it was never-
theless customary. As the mohar represented the comrercial side of
the marriage, the mattan represented the romantic; the former was
given to the fatner, the latter to the tride. ZLater on the mattan
became cloeely allied with the mohar and lost its original romantic
function, and like the evolution of the moher, the mattan, too, be=
came merely the promise of the husband which was stipulated in the
ketubah and matured, like the dowry, upon his death or divorce. Thus,
1ike the mohar, it bacame a2 divorce price. In the Talmud both are
groured together in the ketupah, the ?gg§€ being czlled "Ikkar ketu-
pahn and the mattan, "Tosafot ketubah?

Ancther source of property vhich the wife owned as her private es=-
tate was melug., In the Bible dowry and melug seem not to have been
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distinguished. Both were originally the vife's private property to
which the husband had no rights. TFor the first time in Assuan Papyri
thhe distinction between the tivo is made, melug being considered as
"her property and possession®; and in the early tannaitic sources it
is called ®the property that comes and goes with her? 0T‘we difference
between dowry property and melug lies in the fact that whereas in the
former the husband vas responsible for loss or damage to such proper-
ty; in gggjcase of malug he was not responsible for either loss or
damage. While the husband early became the tenant of his wife's dow-
ry he had no such right in her melug except by her consent. The wife
had full freedor to dispose of her melug independently of her huaéiﬁgz
Origzinally this absolute freedom to dispose of her melug applied not
only to property she received as a wedding gift but to all property
that she may have received at any time eit?sr rrior to betiothal,
after betrothal and even after marrlagefao

The first restriction on her absolute rights over her melug comes
toward the end of the second cormonwealth when it was decreed that
"ag to the property accuired by tne wife after nuptials, if che sold
it, the husband can reclainm it from the purchaserngghe reason for
tais restrictior being that since the wife herself is legally under
the control of thec husband he has also control over her property.
The genool of Hillel followed the tendency to restrict the woman's
rignts over her own property while the Shammaites favored an enlarge-
ment of her rights. Thus the Willelites forbade the wife to sell
melug that she accuired after she became betrothed, since in legal
contemplation the betrothal made her a wife, while the Shammaites
neld the contrary viewtzogguever both schools agreed that if she did
sell sucn property the sale was validfzoggboel namliel disapproved of

the restrictions on the woman's liberty and was of the opinion that
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she had the right to sell melu pr?perty which . she acquired after
(209 '
betrothal even after nuptials. His disciples, however, disagreed

with him although his opinion seems to have prevailed so that for

gsome time after the Temple was destroyed a woman's rights in the dis-

position of her melug were not interfered with except in that pro=-
perty which she acquired after nuptials.(dlo)

Rabban Gémliel's liberal policy was doomed to defeat in the face
of thertendency to give the husband more and more legal and economic
power over his wife's p:qperty, By the time.of the Bar Kochba re=-
bellion, second century C.E., it was already well established that
the husband is heir to the wife's property. On the basis of this
principle the rabbis further restricted the wife's freedom in the.
digposition of her property. - About 135 C.E. the Acadarmy at Usha
decreéd that a sale by the wife of any of her melug was valid only
if she survived her husband, qtherw%se the gurviving husband could
recover it from the purchaser, (212) This'placed the hugband in a
- far petter position than that of an ordinary heir; for an neir
could not prevent the decedent from disposing of his property
either during hie lifetime or by will, and the later Amoraim point
out in commenting on this Takanah that i? actually gives thg husg-
band legal ownership of his wife's melug., All that remains to her
is the privilege of selling her claim to it which was valuab}e only
if she happened to survive her husband. or was divorced. (212).

Another basis for regtricting the wife's rights in her own melug
was found in the principle that gave the hugband the right of usu-
fruct in such property., It was argued that if the wife were per-
mitted to sell her melug during her husband's lifetime how could

his right of usufruct %e exercised? To aviod thig obvious incon-

gsigtency Rabbl Simeon ben Yohai ( second century C.E, } held that

-
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a women can never sell her melug; but if the husband had no Rnowledme
0f the existence of such melug and had no reason to exoect it. the pale
wonla he valtdEQIB’Thls wae a8 doubtful privileze for the wife; for it
te hardlv likely that she could have anything of vaslue that would be une=
known to ner husband.

Ine final effort to restrict the wife's righte in her own oroperty
effectively deprived her of any power over her melug. About the third
eentury C.E. Judah Neslah in Palestine and Rab and Ssmuel in Babylone
te ruled that 2 married woman has no legel rlaht to dispose of any of
her oroperty after marriage, even 1f she acquired such property hbefore
betrothalEEIb)Under thie ruling gll thet mes left to the wife wae the
donbtful value of eelling her clalm to that pronerty,which would mature
onlv in caee of divorce or uvon her surviving her husband. if eshe could
find a ourchaser to buv that chance. 7Thle absolute vowerieseness of
the married woman to deal with her own property made even the richest
=erried woman legally penniless. Thie legal poverty of marriec women
ie guceinctly summed up in a ¥ishnaeh which states that " A woman &and
e cleve ere bad opnonents. Whoever infures them i1s liable for damages,
but they are not liahle for injurv to othera“(zi?;ce thev are proper=
tv-lese. The Telmud aleso aeks : " How can & women heve envthing? Whate-
ever 18 hers belonge tu her huabandﬁ(2leghere ie nothine she can real-
lv call heqbwn. That beloage to her husband ie his; &nd what belongs
to ner 1e sleo his. Whatever she esrne or finde in the street zre his.
He owne the household articles; even the crumbs from the table. She
cannnt invite e gnest without her husbend's consent. for she would be

(217)
etesling from him. If she works 1in her husband's etore she can be

(218)
mede to gwear in court that she has not stolen anvthing from him-

Fconomically she seeme to be completely withln the opower of her hus-

bend.
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This deprivation of all her property rights and absolute economic
dependence upon her husband in the face of the general recognition of
woman's human and social rights can be exjylained only on the ground
that Jewish law assumed absolute responsibility on the part of the
nusband to provide for his wife and family. Once married, the rubbis
felt, she needed no more to worry about economic welfare; hence what
use would property be to her., This conception is not unique in Jew=-
igh lawe In our English common law, too, the married woman was ab-
golutely within the legal and econnmic power of her husband; and it
is only by statutory enactment in comparzatively recent times that the
narried woman has been legally and economically emancipated,

Rut while the married woman was legally rroperty-=iess, her husband
was not given actual capitz] ownership in her property. His righte
were merely those of use and suc?ggg%on. Thus he could not sell his
wife's melug without her consent. He could only sell his right of
succession which was veluable only if he survived her, or he could
sell the usufruct, rrovided he used the proceeds for the benefit of
the familytzzgily wﬁen both husband and wife agree to the sale of her
melug ig it valid52~;lwever. in case where the melug is of an unpro-
ductive character, such as jewelry, or an heirloom, old slaves or old
fruit tre=s, the court may order it sold and more productive property
bought with the proceeds provided the vvi fe does not object tc such
szle on the ground of(g;;ﬁonal attachment or family sentiment connect-
ed witn such prorperty. J

Thig right of usufruct of the husband seems to be g rabbinic efact-
ment and is not found in Biblical lawfzzig the Assuan Papyri trat

right is given to the husband only by special agreement and In consi=

Jeration of certain improvements that he agrees to make on the pro-

(224)
rerty.
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,Thewright of usufruct is not, however, the husbandts private
right even in rabbinic law. It is given to him only as the head of
the family and he can exercige it only for the benefit of the family
not to ipc:eéée his personal estate. ITven i* the yield of the pro-
verty is greater than the family's needs he cannot use it for him-
gelf but must sell the surplus and use the proceeds for the comfort
of thé family.‘ The term wecomfort of the familyv was somewhat broad-
ly interpreted as is shown by the following case: A woman brought
w@th her meiug two female slaves. The husband then took another wife
and gave her one of the first wifefs slaves as a gift.s The first
wife broughtssuit to recover her slave and the court held that sinée

the second wife was a member of the hushand's family she had the

right to use the slave as it was using the usufruct for the family's

- (226)
benefit.
What constituted usufruct was not always an easy m?tteﬁ to decide.
‘ (227 ' ,
It was generally recognized that the fruit of a field, the offspring

(228)
of cattle and slaves are fruit. products of a mine are fruit, al-

though Rabbi Meir says that they are capital if the fruit exhausts
(229) :
the mine. The wearing of a garment even until it becomes worthless
’ ' _ (230)
is given the husband as usufruct. If the melug consists in her right

to enjoy the fruit of gomething, as for example, thé right to milk
gomeonets goat, or to pick fruit from gsomeone's orchard, the husband

takes over her rights completely and the wife is left without any-

« (231) |
thing. But not all the wife's melug property may be ugéd by the hug-

band. Where the wife is given a gift by her father or a stranger

with the express stipulation that th? hu?band ghall not enjoy it use
(R32
he is effectively debarred therefrom, Also where the husband himgelf

gives a gift to his wife or has sold her gomething his right of usu-
- (233)
fruct is impliedly waived. The wife may deprive her husband of his
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right of usufruct also by a legal fiction. The woman is permitted
to make out ?2f2%titious deed of conveyance of her melug prior to
" her marriage. gince the witnesses to the deed know its fictitious
character it is without wvalidity should the grantee try to collect
on it. On the other hand it is valid as regards the husband who isg
unaware of its fictitious character and such melug falls within the
category of goods "unknown to and unexpected'by the husband£a3gﬁis
fiction effectively deprives the husbaﬁd of hig right of usufruct
but, as we have already seen, only of that which the wife acquired
prior to betrothal. wWhat she acquires after betrothal she cannot
convey at all; hence cannot make use of this fiction. Another ex-
ception to the right of usufruct is the waiver on the part of the
" hugband of this right of use in the following formula: %I lay no
¢laim ox guit to thy property, its fruit, or the fruit of its fruit
forever&géG) ' _
Begldes the wife's rights in her melug, which, in case of her sur-
vival of her husband or divorce, became again her private estate,
ghe also had rights under the ketubah, the marriage contract. Under
the ketubah, as we have seen, she was entitled to her dowry, mattan
and mohar which the husband was obliged to pay her inccase of divorew
and the heirs in case of her surviving her husband. Her ketubah
rights were in the nature of aApromissory note given her by her hus-
band. What was the economic value of this promise? In the first
" place by the enactment of gimon ben shetach the wife became a pre-
ferred creditor against her husband or his estate., When the husband
stated'in the ketubah wall my property shall be guarantee and securim
ty for the payment of th% ketu’bah'gzsge)a thereby gave his wife a lien

on his property which would have to be satisfied before ordinary cre-

ditors would be paid or the heirs inherit. This lien clause applied

to the mohar, mattan and dowry and the failure to gpecify this lien
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clause in the k?;gg?h was o0F no legal gignificance; it was considered
z scribal error.
Indeed, in the opinion o7 the rabbis the lien is mandatory, i.e. tne
husband cannot pay the <etubah to his wife as long as they remain
married. This is ?gggﬁssed in the dictum that »the ketubah does not
mature during lifejy i.e. tne life of the marriage which may terminate
either at death or divorce. The purpose of this restriction is ob-
viously as a deterrent to divorce; for if the husband is obliged to
liguidate the ketubah at divorce, he will kesitate to tave such a
steps, On the other hand if the husband is prrmitted to pay the ke-
tuban at any time during married life he thencefortn is free to di=-
vorce his wife at will; for he is no longer checked by the ketubah
obligatione; hence the reason for making the lien mandatory. 1‘fore-
over the huegband can in no way affect this mandatory character cf
the lien over &ll his property. Thua,if the husband assigns a cer=-
tzin ypiece of prorerty to his wife as security lor her ketnbah} the
lien, nevertheless, attaches tu all the rest of nis property sigﬁ?1
And if one wishes to buy realty from the husband free of the wife's
ketubah lien, he must first obtain a written waiver from the wife and
tnere must be rositive evidence that this waiver was not granted
e¢itiher through coercion or to please her huaband£24%%ly if tne hus-
band conveys his rroperty to his children with the wife's consent
and leaves her even a small parcel of land as security for her ketu-
ban, only in such a case is the lien removed from the bulk of his
rroverty a?d attaches only to the small piece of prorerty left as se-
curityfeéd'

Rut vhile the ketuban was lien ?n the husband's prorerty, it at-
tached only to his real propertyfziggwever. certain movables were re-

garded as so integral a part of the household that they were consi=-
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(244)
dered as realty for the purposes of the lien. In Geonic times,

when the Jews owned little real pronerty, the ketubah lien was exten=-
ded to cover the husband's personal property alaof245]

As a rule the date cof the ketubah is also tne date of the lien;
nence ordinarily the lien would cover only property ovmned by the
husband at the time vhen the contract wes entered into. Property
ac.uired by nim subseqguent to tha. date would be exempt. To give
tne vife greater security, nowvever, the Amoraim inserted in the ke~
tubzal: the additionalas%atement: spropert that T d'd acquire or that
I SHALL ACQUIRE." e This additional furrula ig important; Zor
it made the lien attach to ;royperty accuired after rarriage. Taus
if thne husband after marriage, bought so e proyerty and then sold it’
+v.e wife cnuld recnver it from the rurchaser to satisfy hexr ketubah
licne Another protection of the wife's rignts is Iound in the pro-
vigion for the kinc of iroperty out of which to pay the ketubah.

Tie Talmud provids? that the ketubah is to be vaid out of the poor-
eat property. i
Ti.s was rervedied by vonst-Talmudic authorities ' ho inserted in
(248).
Lit ﬁptubah Li.¢ Lordés %out of the cheo'cest of ny property®
To yrntect tone w.-fe's rignts unde: ine ketubah still further she
Ren wadled

:ashto de and a suarantor to indeorsc the lien. Tuxa,ahe cou’d ree-

;zire the husbanc's fatiner to act as guarantoa_g; that sae mignt
collect frov ko m in default of her husband. (4&“"A stranger may
also act as guarantor but he is liable only for the dowry unl?sgo)
he expressly assumes the pvligations of an abtsolute guarantor.2 The
following provisions are found in the lien clauses of most ketubahs:
wAnd as for the security of the ketubah (mohar), dowry and atttan,

T have assumed for myself and for my heirs after me that they be
raid of the choicest of the property and pessessions that I have
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under the sky, both what I did acquire and what I shall acquire,

immovables and movables....durins my life and after my death, and 3
(25
even out of the cloak on my back, from this day and forever more...J
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Chapter wive.

The obligation on the part of the husband to support his wife

-ust at least be co-eval with the institution of baal marriage where
the husbard becomes the master and owner of his wife. The very fact
that there is no Biblical provision cnmpelling the husband to sup-
port his wife while there is one with reference to a female slave
secms to show thit the support ol onet's wife was taken for granted.

mith reference to the female slave we have the following provisions:

n1f ne (the master) espouse her (his Jewish maidservant) to his son,

he shall deal with her sfter the manner o daughtera.t..h?r food, her y
282
ra.ment and her conjugal rights shall he not diminish® To the tan-

nzim these verses teach that the husband's duty to support his wife

rices out of the conception that he owns her as ke does his ?lgvg,
253
or tecause he gete her services in exchange for such support; and
since the Bible provides for the alimentation of a slave they argue
that the duty of the husband to survort his wife is slsoc Ritlical in
264)

origir,

The amount and charscter of the maintenance is determined by the
husband's mears rrovided she gets no less than the necessaries in

(255)
keeping with the standards to which she has been accustomed. "The

vife ascends with her husbaid but does not descend with himidfg)a |
legal maxim vhich gives the wife the advantage of her standards as }{!
well as those of her husband. oOuite different is this from the mar= |
risge formula of toeday whicn mekes the woman tzeke her husband ®for
better or for worsey Jewish law gives the woman the adventage of

tre wbetter® not the disadvantage of the "worse? T¥ven the poorest

man must surply his wife with her weekly ration consisting of two

Yabin of wheat or four of barley, one half kab of peas or beans, one

nali log of o0il, & kab of dateg or figs or other fruit, wine for |
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(287)
cookini: and an extra portion for the nursing mother. This is indeed

not 2 magnificent stock of supplies but it is calculated to supply
zbout fourteen meals for the week, averagin’two meals a day. The
third meal reguired by law for the Sabbath is not included in this
ration because she is expegt?d to take the first Sabbath meel with
ner husband at his tablefzu?f the husband has the means the wvife is
aglso given wine for drinking provided he can be around to watch that
tne vine does not go to her headfzsg)

so much for food. The husband must also keep his wife in cloth-
ing befitting her social position. Milady's wardrobe included a head
cover, a girdie, a pair of shoes at the approach of every holiday
season and fifty zuzim's worth of dresses, the kind that vill become
ner age and stature--at the beginning of every winter seasonfzb?}
the husbznd's wealth or tne wife's socia’ position demanded gre?zer
display, then he was obliged even tr buy her silke and rerfumes.‘ﬁig
some localities it was expected of the husband to spend ?gﬁg%s wife's
perfumes ten dinars for every maneh of dowry he received.

In zddition to food and clothing the alimentation obligation re-
cuired furnishing her hcuse. The house emong theé poorer folk must
have beefn & small thatched mud hut with one or at most two rooms
- Uite bare of what we would ecall furniture. The household articles
yhich the husband was required to furnish consisted of a rug or mat,
a bed znd mattress,--and among the richer folk also a pillow-~a cup,
a jar, a pot, a flask, a candle and a wick lamp526§% addition he(&é-’
£o hed to give her in cash a silver maneh per week for pin money.2 c

As an extension of the duty to support t?e husband is recuired to
provide his wife with medical attentionfaegowever. the law draws a

distinction tetween the dvty to support and medical care. The lat-
ter wight involve a great burden upoh the husband in case of chronie
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or protracted illness. Thus we find that the Babyloniap Talmud
teaches that the husband must pay all medical expensesfa6g%e Paleg-
tinian Talmud, on the other hand, holds that while the husband is re=-
iyred to pay for current medical attention, he cannot be forced to
pax a lump sum, )Only as he gives food €an he be expected to give
medical careav Both Talmudg agree that a widow who is supported out:
of her hgsband’s estate can require of the heirs only current medi-
cal care,6§§t a lump sum; the latter she must supply out of her own
ketubahfg If a husband is burdened by a chronically ailing wife the
older law gives him the right to say to her: “Here is thy divorce
.and thy ketubah, go and cure thyaelf£26§&t the later tawmaim with a
finer sense of chivalry declared that it was immoral for a husband

to discard an ailing wife; and forbade a husband to divorce hig wife
while she was sick. He must wait until she recoversfsz)

_Another duty incumbent upon the husband was to ransom his wife
from captivity.l This was quite important in ancient times because
o% the methods of warfare and the enslavement of conguered peoplese.
Moreover, piracy, robbery and bedouin attacks were very common OcCul-
rences and the dangers of captivity were ever present. Thus the law
placed the moral responsibility of ransomlupon the father in case of
an unmarried girl aﬁd a legal responsibility upon the husband in case
of a married onega7%%e hugband 's responsibility rests chiefly upon
nis contractual obligation in the ketubah where he stated: wIf thou
be made a captive I shall redeem thee and take thee back to me as
wifegzvg%e of priestly descent, becausg of the,Biblical prohibition
against his marrying a profaned womaézéggld ingert in thé ketubah:
wTf thou be made oaptive,‘I shall redeem thee and cause thee to re-

(274) ]
turn to thy landy The duty to ransom in the older halachal became

operative at betrothal but the later law made it operative only after
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(27€)
nuptials. As to the amount the husband must pay,if necessary, there

is some uifference of opinion. rne tradition holds that he must pay

a ransom of even ten times her value as a slave the first time she
: ) (276)
ig captured; after that only her market value as a slave. Anotner

tradition reguires the husband to pay ten times the amount nf her ke=-

tubah tihe firset tim? 82§ is captured; after that only an amount e-
27
~uzl to tne ketubah, Rabban Simon ben Gamliel restricts the maximum

+4 the volue of her ketubzh or her market value both for the firsti

or eny later capture on the ground that too liferal ransoms will en-
(278)
sourage capture and become a menace to the comrun!ty. The duty to

ransom obtained only if thne husband were alive and could take the wo-
man back to wife. The levir or tne heirs were not obligated to ran-

some ner unless she was captured vhile the husband was stil’ alive.
(279)
Athervise she must use her ketubah for her ransom.

To provide prorer burial for his wife 1s another of the husbard's

duties to her. wWe find precedents for this obligation in the Bible,
(280) (281
Abranz~ buried Sarsh and Jacob provided buriel for Rachel and Leah,

<r, rabbinic law we find this duty well established, It is incumbent
uron the husband te provide buriel for his wife as vefifs her station

as well as his, giving her the advantage of the higher social vosi=-
(26 )
tion. "he noorest husband, however, musl provide a grave an? fu?er-
282
2l procession coneistins of two flutes and two wailing women, Be-

cause in the opinion of the jaw the husband's ?uty)to provide buriel
284
is based uron his rignt to inherit her property,the duty does not

survive him., Thus his heirs are not obliged to provide buriel for
(285) ) )
the widow, Should the husband refuse to provide buriel for his wife,

or havine pone to a distant land is u?abiﬁ tn do so, the court takes
L 286}

tre buriel expenses out of his estate.

The husband's dutr to support and slothe his wife probably began
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in early ?§§§$ with tne betrothal and this continued even to Talmu-
dic times.h But the later opinion declared that these obligations
began with nuptials with the proviso that it the nuptial ceremony
yas delayed beyond the customary date through the groom's negligence,
ne wa?zgg?ponsible -or the bride's maintenance during the period of
delzy. Of course tne duty to support the wife remained in force only
sc long as they were married. It terminated with divorce, but only
so long as the divorce gave the wife freedom to marry another. If
it wae for any reason legally in doubt and the divorcee would not
marry another the alimentation obligation continuedfaagg tie case of
a levirate marriage the Ievir must take over trne deceased nusband's
ovligations until he marries ner hirself, an. thenceforward he as-
sumés sucn obligations on his own account as her levirate l"mssbta.ru:l.s290li
As we have already seen the rabbis conceived of the husband's
duty to support his wife as risings out of her depundent position,
sne was owned by him as he ffdned his =lave; and just as nis owvmershiy
gsve her the right to his support, so it also gave him the fig?? to
ner services and if she worked tor another, to her earninga.c Tais
conception of almost a master-slave relationship between husband and
vife gave way in time to the marriage contract idea which 733°% re-
ciprocal relatirnship in support for services and earnings. ;he
rslmud divides tse dutv to support into three categories, necessary
fcod anu clothing, comforts above the l.ne of nzcessity and spending
monev. In the same way the woman's earnings are civided, normal
labor under normal effort standardized a2t five selaim's worth of
woof work in Judeafzzgl inerement above such norma%zgifort. and ex=
tra earnings due to extraordinary effort and skill. The prevalent
view seems Lo be that the normal labor pays for the normal support
2né the ext.a labor for the spending money. The extraordinary labor

-= fortv-four =--




————

and skill is tie husband's profit for which he does not have to give
an ecuivalent in support. It is crnsidered as his 'findgzggge gener-
al rule is that although the husband is entitled to 211 of his wife's
earnings, she carnot pocket from he: allowance for maintensnce any-
tn.ing atove hergg?eda, excert the partly worn clothing which may be
of use to herfz

in additi?nqg? her earn ngs the husband is entitled to whatever
sie may find.z.Tﬁe reagon for this seers to be to prevent family
troubles or to prevent the vife's itgaling from her husband and
claiming that she nund the goodsf"gH

mmile the normal relationship envisaged in tie Talmud is that the
lusband surports the wife and she works for him, the wife is giten
the option of supporting herself and retainin;: her earningsfzggow—
ever, she cannot neglect the personz) services which she owe: her
iusband as vashing his hands, face and feet, But if she is support-
ed by her husband and refuses toc vor% or him the lew permits the

nusband to resort to self-helr either by threatening her with the

(300)

iuzsh to break her stubborness or by just sterving her nto submission.
on the other hand’if the husband is guilty of veluntary ron-support
the court may cormell him to grant her a divorce according to Rab;
tut zccording toc Samuel the court may use sucr methods &g it ceems
(201) s

best to corpJell him to surrort her. 1f hig failure to support is
due to poverty the only redress left the wife is to compell the hus-
band to divorce her end get = judgment for her ketubah a%ggzﬁt guch
s time vhen the husband will have the property to pay I A “

1f the husband is unable to support his wife because of ﬁg;gpity
tre court permits her to use his estate for her maintenence. How=
ever, if z husbhband should by vow restrain his wife from enjoying

.iz property the court makes use of a legal device which permits her

-~ fortv-five =--

——— —— Sp——




to use nie proverty without violatings his vow. A guardian is approint-
¢d to pey for her maintenance and since the guardian is not restrained
by the hugba?d'a vow he can ta¥e his payment out of the interdicted
~roper1.y.(2n?;he vosition of the desertec woman was pitiful indeed. Tmn-
svle to marry another without proos of her husband's death she was

correlled tc appeal tc the courts for help., However, for the first

turee morths after her desertion she was helpless since the court

felt trat no household was so irprovident as to be without a three

(305)
<cuth's suprly of food. After the three month's reriod the court
(506)
c0ld as much of the husband's estate as was recuired for her alimony. |

mut while the court can sell the husband's estate for the wife's sup- ‘
vert we find this seemingly anomalous law that should she be support-
£d Ly a stranger during her husband'es absence he has no action a-
peinet the husband's egtate. "He has put his money on a deer's hornw
zg Lue saying goesfsozﬁd yet should the wife borrow money from R(SOS‘
strznger for her surrort he can recover fron the husbend's estate.
Tt is difficult to see the distinction bpetween the two cases. The
sorly distinction seems to be that in the first case the suprort seems
to be gratuitous, and unsolicited and smacks perhaps of illegality
in tneir relationshirs, The latter case is more in the nature of an
ordiner: debt.

As ve have already seen the wife is given the option to support
nerself and keep her earnings. It is oLvious, therefore, that should
t..¢ nusband for any rezson fail to support his wife she may retgin
ner earnings if she is workins and may draw upon ?ggg}income even |
Lefore the court acts on her petition for alimony. Some authorities
rerrit the husband to tell his wife to suprort herself and to keep

(210)
aer earnings; but in such e czse he must suprly any deficiency. It

ccems to have been not an uncotmon practice for the husband to sti-
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rulete in the marriage contract ?213? free frow surporting his wife
and tc let her keep her earnlings. such provigions were especially
cc on in cases where the husband went awar to study and left his
wvite to shift for herself and often for him too.
T nave already seen that it was not until comparatively late Bib-
lical times that the daughter was given the right of inheritance if
(312) (313)
tnere were no sons, provided she married vithin her father's tribe,
The wile, nowever, was not given any such right of inheritance at all.
Altrough there is no direct statement either in favor of her right of
inheritance or against it, yet the fact that she was specifically ex-
cluded from the list of those that may inherit in Nurbers 27:7-8 ime
rlies her inability to be counted as an heir. Yorecver, tre provision
taet tihe widowed or divorced daughter of a priest who is with”%gliﬂsue

=ay return to hner father's house and weazt of her father's breadw im-

by

lies undoubtedly that she is excluded fro~ any richts of inheritance

'

in her nusband's estate; and not only is sne excluded from the right

L~ ]

I Buccession but even maintenance is denied ner us is evidenced from
lu€ rhrase “and eat of her father's bread® §She again assumes thne po-
sition sne held in her father's house before marriasce. All this ape
rlies only if tne widow is left without issue and snhne is not able for
gome real n or otner to enter into a levirate marriarse, If she does
enter into such a marriage then, as we nave seen, sne 1s supported

by ner levirate husband, On the other hand, if she is left with is-

(315)
shie is maintaired by her children out of her husband's estate.

tn
L§

Ar advance over this Biblical provision for the widow is found in

t.¢ =arriage contract of Papyrus 4 which provides: ®If on tie morrow
T zry other day As-hor shall die without male or female iss?elgg
' i 3

“itupayz, nis wife, Yithpaya sha’l have power over nis house? The

earlicst rabbinic ketubah als- provided "Thou shalt dwell in my house
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and be surported out of Fyi$$tate as long as thou shalt dwell in
3

widowhood in my h?gfgi..r. This formula was originally used by zll
Jews o Palestine; but in the Tannaitic period we find it used only
by the Jews of Jerusalem and calilee. They seem to have been the
more liberal group among the Jews and more romantic and "were more
concerncd with Ige honor of their wives than with the security of
their estateaii_T%e Judeans, however, were less romantic and more
rractical. They were afraid that such a formula would compel the
neirs to support the widov indefinitely and thus consume the entire
cctate, Therefore, they revised the formula to read: "Thou shalt
dwell in my house and be supported out of my estate during tgy vi-

o

dowhood VNTIL THE HEIRS WILL AGR™E TO FAY THEW THY KRTUBAH? Thus
While tae falilean formula left tne choice with the wvidow the Ju-
dean left it with tne heirs vwho at any time night tell the vidow to

take her xetubah and go. This must have led to a great deal of hard-

Lir

nip for the widow for vhom only her ketubal was left. Probably as

protest against such conditions Judah Hanasi provided in his will
(':01‘,
32

wove not my wvidow from wy house?

m

mnfortunately <or the widow econowic conditicne played havoc wvith
shivelry and the tendency to fzvor the Judaean formula grew. While
both furrulae continued to be used in ¥etubahs, the later amoraim
tended to interpret even the Galilean formuls more and more strictly
in fayor of the heirs. Thus tie parase: ®“¥nen thou shalt marry a-
rying enother..r This left a pgrest deal of room for interpretations
unfavorable to the widow; for the court was ready to see in the
vidow's slightest act an implied intention %to marry again., Thus,
if the widow pzints and powders it is sufficient ground {or suppos=-

ins thet she intends to remarry and of course must take her ketubah
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and gofvzgg course, if she accepts proposals of marriage or has ile
licit rela.ions with other men she forfeits hir right of maintenégggz
The widow may also lose her right to be supported out of her hus-
bend's estate if she presents her ketubah for paymené?égg if she
sells p?§:53f her ketubah which is regarded as a presentation for
payment.

Wow let us see what being suprorted from her husband's estate
meant for the widow. 1In the first rlace sie wus entitled to z dwel-
ling and maintenance, and under normal conditions she continued to
live as she had done when her husband was still alive. She may use
the gold and silver vessels and tiie slaves of the houaeholdsozgge
heirs cannot force her to submit to any other arrangement, On the
sther hand she can't compel them to give her an sllowance and per-
mit ner to live with her parents, unless sne claims that her youth
ma¥es it improyer for her to live with the heirs who are young men.
towever, the heirs ca nct forece her to liverfith her parents arzinst
ner will even if they pay for her support. ‘ége house left to the
vidow by the husband as a dwellins cannot be sold by the heirs. They
are not obliged to keep it in repair, however, and should it become
unirhabitable the +idow has no recourse. She cannot even repair it
at her own expense; for if the provisions of the clause cannot be
fulfilled by wnat thne husband himself left, the provision is auto-
matically cancelled. So also, if the dwelling ies a hovel and can-
not be called a “house® as srecified in the clause, the widow has no
clzim on the estate for living guarters. ?EEE?USt find ner own live
ing ouarters and is supported by the heira.oh

As we have seen in the case of the wife 89 the widow is entitled
i3 ordinary medical attention t- be paid fortggg\Gf the estate;] a
lump sum must be pzid for out of her ketubah. T'pon her death the
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(320)
heirs pay for her b?riia expenses. The heirs are nol obliged to pay
33

her ransom, however; although one tradition requizes them to do so
if she was captured prior to her husband's ‘z'm..at.!'i.(ME'I

¥ost of the provisions discussed above aprly only if the husband
leit an estate out of wnich the widow might be surported, 1If ze
left no ?§§§§e the vwidow has no claim™ for support even uvon her own
children. However, if the father conveyed his property to his chil=-
dren during his lifetine, &' though legally there is no estate left,
tie widow must be supported by tne children according to an enact=
ment of Usha which obligates the children to suprort their father
and his wife inﬁ.he event that he deeds his estz=te to them during
nis 1ifetimeESSWhile Jewis 1law does not enforce the pay-ent of back
zlimony nevertheless 1{ the 1 dow was forced to borrow money for her
eu_por&zgecauae ol the heirs! neglect they are obliged to pay her
R

In return for thne suprort given her tie widow owes to the heirs
ner labor. She is exrected to do the same work that sue did for her
nusband exge?t the personal services sucih =g wasihing the face, hands
and feetfaa?n all cases the vidow hes tune chnoice of keeping her earn-
ings and supportingz herself. She 1??§é§o ziven a2s her own wnatever
ene L.nds or comes by without labor.”uAé tc her own property, dowry,
‘attan, mohar and melug the heirs, vnlike the husband, have no right
of usufruct since Eh%s right seems to be reciprocael with the obli-
;ation to ranso EB

A widow vMose husbzni died without ‘ssu@ is supported out of her
husbrnd's estate for three months anc thereafter she becomes the
vife of the levir whe undertakes all the duties of a husband. The

reasons for the three month's provision lies in the fact that a

vwidow without issue carnot enter upcn & levirate marriage until

;
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three months after her husband's death., After the three months pe-
riod she is treated as z wicdow who has accepted a proposal of mar- \
=

rizge and therefore forfeits her right of support from the eatateEusg
17 there is & delsy between the time of her husband'z death and her
warrizge to the levir of more than three months the levir must support
ter if the delay is caused throug& his negzligence, and if tre fezult
{s nerg she musl suprort herselfSU40

The refusal of z wife to obey the natural and normal orders of her
nusband constitutes rebellion, Fspecially in the refusal to cohabit
+itn hi= is found grounds for treat-in.'z a wife as s NI YN, a revel-
ligus womaen. In tne latter case the wife is punisked by a f%gﬁlgf
seven dinarim per week until nher entire ketubah is cancclled;band if
siie rereists in her rebellion the husband may reccver his fines even
fro. some otrer of her property that she ﬂﬁythE?t chme by &8s a gift
or irntritance and then she may be divorcedEV4;éter practice recuired

tnnt the rebeliious womer be warned and given a year's separation

fro ner husband without support end if she stil) persistelin her re-

11
- -

c¢llion si.e was divorced with the loss of her te?ubah. talting only
24
\ 4

343)

ss ~uch of her dovry as shecaté zet her hands on, In the seventh cen-
tury this procedure was modified by the geonim who feared that the
woman migut take her cose tc the noneJewish courts. They did away

it the year's separation anc ordered an immediate divorce with the
1sss 0: her mattan and mohar only. Her dovry she got back at the va=-
lue entered in the ketubah and her melug in the condition in wvhich

: (244)

she frund it at the time of the divorce.

o constitute rebellion on the pert of the wife the refusal to co-
L-lit rust be due to molice. A wife who refuses to cohabit with her
iusvard out of honest revulsion is not treated so harshiy. According
1o -ne view she can get a divorce upon arplication forfeiting her mo-
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ha?zigﬁrnpnian and takin- her dowry in the condition that she finds
it.
Orphan Daughter.

we have a%ﬁ:g?y seen that daughters could inherit only if there
Were no sons. If there were sons the daughters were left at their
mercy. To protect the orrhan dzupghter the hustané and wife erntered
intc an agreement as part of the marriage contract by which the hus-
band agreed to provide for the support of such orrhan., This agree-
ment was set dovn in the ketubah =zs follows: "The Tfemale childrenf
v.ich thou shalt beget by me shzll dwell in Tgxhouse ard be supprort-
ed out of my estate until they are marriedLS%;his clavus: was known
zc the ¥etubat Benan Wukban (¥RN). Some authorities put the terminus
n? the heirs' duty teo support the orphan daughters at their reeching
the age of puberty, which was twelve years anc z h§l§§ an age at
wnich most girls were eitner betrothed or marriedEU4It was generally

spreed, however, that the heirs are free from the duty to support
349

tiie crphan daughters fror the time of their betroﬂué, Tnis aprlied
only to a regvlar marrizge at maturity. In the case of a rabbinic
mar:iage, i.e. where the mother or brothers gave a minor girl in mar-
riage, their duty to support did not terminate even with nuptials,
end if she returned to ther vhile still a wﬁg?r they were obligated
to survort her -ut cf her father's estateEah '

The ¥RX provision has validity only if there are sons. If th?§§1)
sre rno sons then, of course, the daughters inherit the entire estate.
Wnile sons have the right of succession they have no right to main-
tenance out of the father's estate. Therefore, if the estale is suf=-
ficient only for the maintenance of the daughters, the sons are com=
rletely disinheritec. As a YWishnah expresses it: "In 2 limited es-

_ fBseY - .
tate the daughters are supported and the sons go begglnék A limited
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estzte is generally defined to be one which is noi sufficient to

; \ : (353)
gupport the family until both girls and boys reach their majority.

put if a wealthy estate has become limited after the sons were admit-

ted as heirs they cannot be excluded but ?hare equally with the
(354
daughters until the estate is consumed. Yet, in spite of these ap-

parently liberal provis:ons for the support of the orphan daughters

tney etill remained at the mercy of the sons; for since legal title

to the ?st:ge is vested in the sons, if thev should sell it the sale
355 ¥
is valid.

Tne rignts of the orphean daughters vnder the XRYW clause included
z home, food, anu clothing out of their father's estate, In addition
te these provisions thevy ~ust alsec be provided with a dowry (parnas-
san). This latter obligation is not part of the ¥BN clause bul grows
out of the fathert!s personal obligation te give his daughter a dowry

piiieh in the tim? o: Judah Hanasi was standardized at ten per cent
TR0
of tue estaté?vulf she is g%ven a smaller dowry she may, even after
zR
marriage, clainr the res£j“7This clair for the dowry does(pgg like
the EBY clause, terminate at maturity or even at marri:ge:
Tae earnings of nn orphan daugkter and what she finds belong to

(259)
t1.e heirs in return for the support which she gets; but if she recov=-

ers damages for an injury done ner, as in a case of seduction, that
(360) :
-one” belongs to her exclusively. The rabbls found an opportunity
for protecting the orphan daughter in their interpretation of the
(361) . y
=itlical verse: WAnd you shall take tnem (the gentile slaves) as in-
neritenee for vour children zfter youvw whicn they held to mean WTHREY

you may give as an inheritance to your but you do not give your

sons;
(262)
gaurhters ags an inheritance to your sons?
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Chaoter Six
legal

The unbroken chaln of Jewish/tradition from Biblicel tinmes through
the Talmudic period hae given the husgband abeolute freedom in his po-
wer to divorce hie wife. However, the coneclence of the people and es~
pecially of the soirltusl lezders rebelled ageinest such autocratic po=
wer on the part of the husband which often led to great abuse and harde-
shivpe for the helpless woman. JThe prophets thundered agasinet these
sbuses &nd the rabblie tried to leglslete to check them; but in epite

n? evervthing divorce stlll remained the sole prerorative of the man,

gelthough under certain circumstencee the woman wae leter given the right

to gnneal to the court to compel her husband to grant her & divorce.
hile the rsbbis as juriets upheld the husbeand'e freedom in divorce,
ac moraliste they condermned it severely. Thue we find that habbl blae

zar, while uphclding the husbend'e legal right to divorce his wife at

hie pleecsure, egeid : " Over him wh? digorcee the wife of hie voulh,
363
even the ealtar of God sheds tears' Rsbtl Yoranan put it even more
etronsly when he egaid: " He that putteth swey hie wife le hated by
(264)
God."
Probhbly the most effective deterrent to eaev divorce was the uvro=-
vielon that 1f the husb'nd dilvorces hie wife wlthout Juetifiable cause

he muet immedlatelv pay her her ketubah which mesnt that he h ad to

nay he€1the value of the mattan, mohar end dowry besides returning her
melug. /65%h19 entalled quite an outlay and wee doubtless sufficient
inducement for a re-consideration on the huebend's part before he took
guch Bsn expenelive step. On the other hand, Af tne divorce bv the hus=
bend is ‘tustified, 1.e. occeeioned by scme fault of the wife, he sufe
fered no lose whutever. 1he lose is pleced upon her. So aleso if the
wife, for velid reacons, persuades the court to compel her hueband to
arant her a divorce she suffers no losge of her righte in her ketubéﬁ?b’
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Let us now see what ere considered valid grounde for the hueband to
divorce hies wife with no financial lose to him. Sterility 1is & velid
ground for divorce; but the court does not presgsume that eterility ie
jue to any defect in the wife unless othefwéag proved and, therefore,
ghe 1s not pensllized by losing hedketubah.3 7 but if the wife had been
divorced twice before on the grounde of sterility and she marries agsin
without informing her third husbend of her previous divorces on that
ground, he may divorce her on the ground of sterility and deceptlon &nd
gshe forfelte her entire ketubahstsJueceptlon in generel iz a ground for
divorce with total lose of the ketubeh, whether it be deception as to
ceome Yhyeical defect or ae to certein vowe which the wife lEd meade pri-
or to her marriage.cjﬁgdnraithfullnese is, of couree, a ground for di-
vorce with the wife'e totel forfeilture of her ketubszh rishte.u?c’)

~“pxity 1n religloue metters ie & legitimeate ground for divorce; but
the wife doee not loce her Kketubah rights unleses her nicband hed first
warned her\ln the preeence of witneesges &nd she dleregearded his war-
ninge.(371JLaxity Includee dieremgard for eccerted convenitionse snd cus=
tome. Thue Lf the wife sppesrs in public with erms snd shoulders ex=-
voeed or head uncovered; if she bsthee in men'e bathing olecee, weavee
in the nublic market plzce, indulgee in conversation with men or flirte
with them; 1 ehe acte famllaerlv with her eleves or fehighbors, speake
of orivete mattere in public. curses her huebsnd's parente in his pre=
sence gnd does slmlilsr unseemly thinge which ere frowned upon by the
Jewish mores, she may be divorced with the totel lose of her aetubaﬁ?Tzi

But while-the wife should not be vul’urly familiar, she must be eo=-
clable otherwlee¢ ehe might make her huerbend oblectlonsble among the
nelrhbore. Thus if the wife has bv vow interdicted hersgelf from len-
d'ne to or borrowine from her neig:bore household utenslle snd occeeion=

&l groceries; if che hae vowed not to zttend weddinge or funerals nor
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to make new clothee for herself or her childrenftehe mev be divorced
with the total forfeiture of her ketubsh rights.'73£he husband may &al-
go legltimetelv divorce hie wife 1f she refueee to follow him to his
domiclle provided he keepe within certein limits. ©She muet follow him

from a foreign country to Pslestine; and within Palestine from one ci-

ty to an?ther of equal elze within certain dietricte or lose her xetu=
(274
beh.

Whet szre the grounds on which 2 womsn may sue to compel her husband
to grent her £ divorce without loes of her xetuteh rights? 4if the hus=-
hend bv vow or for anv other reason denles hie wife her conlugsl risnte
of cohebitatlgn,)ehe may sue for divorce and recover the full value of
her ketubah.(l?sif. however, thie refusel to cochebit ie due to illneee,
the huebend ie eiven eix monthe in which to cure himeelf; and if he can=-
nol. be cured within that veriod he mus?‘divorce hle wife upon her de=-
mzand with full pevment of her ketubeh. /?G)Unnatural sexusl intercourse
if inelcted %gon by the husbend le gground for divorce with peyment of
the ketubsh. '77éter111tv on the part of the husbend ie no grouné for
ilvorce egince the woman 1t not tound by the commeniment to beget chile=
dren. She may secure & divorce. however, if she clalme thest she wants
& supnort and the comfort of & chlld in her old sge. +n such a ceaee,
ehe mav rerover herkxtuhah with the excepotion of the mat.tan.(378J

lon-gupport ie, of course, & ground for divorce provided that the dis-
ciplinary measuree thaet mav be ueed by the court to compel support fsll.

Reb holde thst nonesi'pport entltles the woman to sn lmmediete divorce

with the full payment of her zetubeah; for,as he puts it: " A person cane
(279)

not live with e servent in one cage' The wife ie mleo entitled to

& divorce if her husbend by vow or otherwise attempte to 1imlt her freee

dom of action or enlovment of certein thinge. Thue a vow by the husband
Drohib%zég? hie wife from enloying any eingle fruit ie & ground for di- |
vorce. 8o elso Lif he prohibite her from wearing ornements or from
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using coemetice or wearing shoes for three dave in a village and twenty=-
four houre in the city, or from uesing the bath for two weexe in a vile
lage end one in the cityEBSI}If the hueband prohibite hie wife from vie
eiting her parents for two monthe if they live in the eame city, or for
two coneecutive hollidaye if thev live in e difrerentfcggi. ghe is en=
titled to 8 d.vorce with the peyment of her xetubah. 2 Nor cen the
hueband reetrict hie wife's soclal freedom by forbidding her attendance
gt weddinge or funersle or lending and borrowing smell household uten=

eile to znd from hernelghbors or making new germente for hereelf or her

(z8%) (384)
children. He cannot compel her to do uselees work , to be totally
(285) (386)

tdle or to let strengers taste her cooxing.

ronest revuleion le aleo recognized as & ground for divorce. Thie
revuleion may be due to the husbend'e unattractiveness elither beca.ice
of eome ohyslcel defect or hle repulelve eccupation. +4hue if & hug=
tend hee bad bresth or has loet &an erm or a leg; ?falf he 15 a tane
ner or dung cerrier, the wife mav eecure & dlvorce ? 7%ha wife has alel
certein domicilisry righte. 7The hueband cannot force her to lesve Pa-
leetine for g forelgn country nor to go from & lzrger city to & smaller
one; &nd 1f ghe inelste upo? her righte she can compel a divorce with
the peyment of her ketubah. el

Upon the ma‘urity of the ketubah st divorce the huceband's entire
est-te ig liable for ite peyment. Nor can the hueband clalm eny ex=
emptione on the ground of poverty. in & c€rtain case brought before
Rebbi Axiba the hueband clailmed that ¢ cculd not pay the full smount
of the ketubsh which amounted to 400 zuzim and offercd to pay helf of
1t. ERattl A :iba replied : "You muet pay the whole ketubash even if you
eell the helr on your head.“(asg’

The ketubeh, ae we have seen, was developed largely for the nro=-
tection o7 the wife agalinet easy dlvorce. All the lawe concerning it,

therefcre, were interoreted generslly in favor of the women. Thue if

-- Fifty-seven =--




she loet her ketubah but produced a bill of divorce with the statement
thet ehe had not been paid her zetubah ehe was permitted to collect
1t.(=gg; the hueband refuesed to pay the zetubah upon presentetion for
navment, the court could sttach ae much of hie property ae wae neceeeary
to sgtiefy it; and 1f the propertv wae ineufficient the husband was
comnelled to eunport hie wife until her ketubah wae entirelv aatisfgzg})
And thoueh he wae thus comvelled to sunport hie divorced wife in such

& cage, he was not entitled either to her earnines or to anythinz that
ehe may have f0und53°2,Thua the woman,who was uniuetiflasbly divorced

bv her husband or who , for valid reasons, comoelled her husband to
grant her a divorce, lcet nothing of her economic righte as & wife ae
Lones as her ketubah remained uniald in full. ©She had , in such & case,

both the freedom of & divorced woman and the security of a wife.
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Concluelon

The economic poeition of the Jewleh woman ee reflected in the Bible
end in the Talmud may be summed up as followse: both in the Biblicsal and
thwe Talmudic periode the women's place waes consldered to be in the home.
Her economic function in Jewieh soclety wae chiefly ae houeewlfe and
mother. In enite of the ever growing aporeclation of wonsnhood &and
wonen'e gradual elevation from the ctatue of a chettel owned &and domi-
nated Dby her father, brothers or huebsnd to thet of & perecnality of
ecial importence to them, there never wee in Jewish tradition. ae ref-
lected in the Bible and Talmud, any 1dea of the economic equality of
the sexee. The Jewlsh women wae alweys economically deoendsnt upon her
mele reletives whose duty it was to provide for her needs.

%hile it 18 true thet the woman wae glven the privilege of working
end %eedine her cerninge for her own suppert, such & privileze wae of
gouttful vzlue. There was very little economic opportunity in Biblie-
cal end Telmudlc timee for & woman to pursue other than home inducstries.
Even such work ae seplnning, weeving and embroldering, which was generslly
recognized ae woman'e work, wass conducted &e& a home indusiry. Outseide
the home eghe could do very little. She could not be & tescher nor a
ecrlbe; she could not engeee in any occupstion which would necessitate
her contact with men other than her relatives. The anxliety of the Jewe
to meintaln the chastity of thelr women excluded the latter from ale
mcet all flelde of econoxzic endeavor outslide the home witn the poseible
exceotlon of scting as clerke or mena=zers in thelr huebande' estsbliche
mente which were probablv no more than emall bazaare connected with the
dvellings.

but while the vomgn'e economic opportunitlies were limited, their so-
cisl privilesee Wwere continuslly being enlareed. The rabble were sl=-

wWeye eager to find wave snd meane of protecting them from the &buse to
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which their dependent economic position sublected them. Firet by the
inetitution of the xetubah which reetricted the husband'e hitherto un=-
lim‘ted divorce privileges; and later by giving the woman the right to
csue for 4ivorce under certein circumstences. the rabble gave the woman
en effective wespon to protect heregelf smainet a cruel or capricioue
hustend. The inetltation of the "miun" wae aleo a step in the direc-
tion of women'e soclisl emancination. No longer could even a minor ore
nhan desughter be bartered away by her mother or btrothers without her
crncent. Frotected by the rabbinic ordinance of the "miun" she could
et eny time refucse to live with the husband choeen for her azainet her
will. In theee and many other waye the rabbie,by ingenious interpre=
tetion of Blblicel paesezzee and by the invocation of the orinciple of
the Oral lLaw, were esble to enact rulee anid regulstions enlerging

the woman's =soclal position which compeneated hier in pert for the

lacxc of economlc freediom.
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