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PREFACE

Few issues have sparked as much controversy as
those raised in the field of medical ethics. My interest
in researching Jewish viewpoints concerning several
hotly debated problems in this area was intensified by
the tragic ordeal of the parents of Karen Quinlan and
their quest to have the respirator removed from their
comatose daughter; I wished to ascertain how Jewish law
and tradition might respond to such a challange.

But my initial strong concern with questions of
death and dying grew as a concomitant of my work as a
Jewish chaplain at New York's Memorial Sloan-Kettering
Cancer Center. From my efforts to help patients and
their families confront and cope with stressful situations
and agonizing decisions evolved my need for answers--not
just how particular rabbinic authorities have ruled
regarding specific matters, but what attitudes can be
discerned fr m our extensive sources, even those which
have not hitherto been tapped for later halachic judgments.
I feel that a study of the term goses, a commen talmudic
word for a dying person, both from rabbinic sources quoted
in subsequent Jewish legal materials and those which have
yet to be thus deployed, can shed light on possible Jewish
stances regarding life and death matters. Flease note that

all talmudic sources quoted or referred to in this thesis
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are from the Babylonian Talmud unless otherwise indicated.
I wish to express my gratitude to various people
who contributed to this work in no small measure. Many
thanks to Rabbi Michael Chernick, my thesis advisor and
Talmud mentor, who has provided valuable guidance and
editing, but above all has taught me to study the Talmud
with a critical though loving eye. I am grateful to
Rabbi Steven Moss, Senior Chaplain at Memorial Hospital,
for helping to spark my interest in this field, teaching
me much about the dying, and for saving me a great deal
of money by lending me his Hebrew typewriter. Likewise,
T wish to express appreciation to Marilyn Weinstein, my
close friend, who exhibited great skill and patience in
deciphering my handwriting and typing this dissertation.
Finally, I want to thank the library staffs of both the
Hebrew Union College-Jewish Institute of Religion and the
Jewish Theological Seminary for tracking down many sources

and for being helpful and efficient,



INTRODUCTION

Our century has witnessed unprecedented advancement
in medical knowledge and technology. One result of such
dramatic and sustained progress is our ability to keep alive
and, in some cases, to restore to health many people who
would have formerly died. But, the development and pro-
liferation of more complex medical treatment are partly
responsible for an increase in the number and range of
related medical, ethical and legal dilemmas. What constitutes
death? To what lengths should and must we go to keep
alive a dying patient? Are we ever allowed to take an
active or passive part in the death of one who is dying
or suffering? Who should make the ultimate decisions with
regard to medical treatment? Many of these problems have
been debated in some form for hundreds of years. But che
conflicts remain and grow. So does the anguish they
engender.

A natural concomitant cf the turbulent history of
the Jewish people is a profcund and constant concern of
the Jewish tradition for questions of life and death. It
is clear that the preservation of human life is a supreme
value in Judaism. The Mishnah teaches that a single man
was originally created in the world to teach that if
anyone causes a single person to verish from Israel,

Scripture imputes it to him as if he caused a whole world
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to perish; and if any man saves alive a single soul from
Israel, Scripture imputes it to him as if he has saved alive
a whole world.! That human life per se is valuable regardless
of its duration is emphasized LUy an opinion of R. Judah ben
Bathyra. He stated that if a child falling from a roof and
facing certain death is caught on the edge of a man's sword
just before reaching the ground, the man is guilty of murder
although he merely shortened the 1life of the infant by
seconds.’ The Midrash shares this view. One who shortens
human life by bloodshed is regarded as though he had
diminished God's likeness.-

Thus, Pikuach Nefesh, the saving of a life, is of

cardinal import in the hierarchy of Jewish values. One may
transgress all mitzvot in order te save a life, save murder,
idolatry and incest.u But in an era when human life can
often be sustained even wher the brain has ceased to function,
we must pose the question whether all human life is to be
treated with equal sanctity, to be preserved at any cost.

Is .t ever possible within the scope of Jewish law to declare
that even though one may be breathing and possess a heartbeat,
he is to be considered deaa. I do not wish, within this
study, to enter into the thorny question of how death is to
be determined. This is beyond the purview of this work and
my competence. I am concerned with whether our tradition
would ever consider a person displaying any of the conventional
signs of life to be juridically dead. Needless to say, the
legal, medical and ethical implications of such a view

would be enormous.
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Such is indeed the case with the terefah., It is
extremely difficult to define this term. This is due to
the paucity of references to it in the Talmud, and because
it is generally used without being defined. We are told,
however, that ®gvizvpo *o.na we*is,, the terefah has had
his vital organs severed or affected in some way.5
Precisely what this means and how to draw from it modern
equivalents is difficult to determine.

An extremely useful discussion of the terefah is found

in an article in 231733 by Rabbi Immanue) Jakobovits, perhaps

the foremost mcdern expert in Jewish medical law. In the
article, %3108 wvx11 a%n %¢ Whave 29p% a2 ox Y13,
"pY.p o*M0*, Jakobovits points out the difficulty of
defining tereiah by noting that there is a disagreement
between Maimonides and the Tosafot on the one hand, and
Rashi on the other, regarding the descriptive definition
of a terefah. Maimonides states that a terefah is one who
has received a blow to one part of his body, such as a
cancer or malignant tumor, which is endangering his 1i:fe.6
Rashi remains faithful to the literal meaning of the statements
in Sanhedrin 78a when he defines the terefah as one who.

for example, has had his ocesaphagus or the membrane of his
brain pierced.? Jakcbovits' view concurs with Rashi's since

he concludes that one does not become a terefah by natural
means (e.g. illness). Rather, the terefah is one who has
received a mortal olow or injury through falling, pushing

or burning, Something had to be dene to him by an external

e



agent.

Whether we accept the definition of Maimonides,
Rashi or Jakcbovits, all agree that the terefah is treated
as dead. This is in spite of the possibility which
Jakobovits mentions that the terefah may still be eating
and drinking and walking in the marketplace.9 This view
is derived from the discussion in Sanhedrin 78a where
Rabbah declares: "9195 KI¥3@ aA2*I9a nAx 17¥a3 0*M110 734,
"211 agree that one who kills the terefah is legally exempt."
There is only one possible circumstance in which a2 conscious
murderer might be exempted, a circumstance in which his
victim was considered already dead.

Indeed, throughout the Talmud the terefah is
treated as dead. For example, in Shebuoth 34a the question
is asked, if one cees a person killing another without
knowing any other factors, isn't that enough to convict
the murderer? The Talmud's answer is that the witness must
find out whether, for instance, the victim was a terefah or
a healthy person. If the victim was healthy, obviously the
murderer is guilty. On the other hand, if he was a terefah,
the alleged killer is not culpable because legally he has
not changed the status of the victim who was already
considered dead.

Similarly, in Makkoth 7a the Talmud tries to
elucidate how R, Tarfon and R. Akiba could implement their
rosition that were they in the Sanhedrin, no one would ever
receive capital punishment. R. Johanan and R. Eleazar

explain that they could challenge the credibility of the
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witnesses by asking them whether they saw if the victim was
a terefah or a healthy person. If the victim was a terefah,
the perpetrator would not be guilty of murder. Since it
would be practically impossible for anyone to determine
whether or not the victim was a terefah at the moment
of the attack, the witnesses' testimony would be sufficiently
undermined to prevent a capital conviction.

Thus, terefah is a clear example of a person who
can exhibit the appearance of life, yet be legally dead.
From the discussions in Shebuoth ard Makkoth it is apparent
that the terefah can appear as fully alive. He need not
be confined to bed and he may be mobile. Yet, one who kills
him is legally innocent. Killing a terefah is not, from the
juridical standpoint, considered murder. However, the
point should be made that though one escapes criminal
prosecution for such an act, this does not imply that it
is ethically or socially acceptable. That one is not
legally condemned does not grant one free license to put
terefot to death.”

Most remarkably, talmudic sources are riot conflicted
on the status of the terefah. All agree that the terefah
is legally dead and that one who kills him is exempt from
rrosecution. Thus, it is evident that for both passive
and active measures to bring about death, both the removing
of impediments to death, e.g. respirators, and, for instance,
the injecting of a lethal dose of drugs, the agent performing
such acts on the terefah would not be legally culpable,

Though his actions may not be ethically or medically sound,



he is not legally culpable in the eyes of Jewish law,

It then becomes vital to determine precisely what a

terefah is. Rashi provides a narrow definition; hence, one

would be liable for acts performed on the vast majority of
the dying according to this view. Maimonides' definition
is somewhat broader, to include even cancer. To take this
position about the terefah would both increase the halachic
options available in dealing with some of the terminally
i1l and raise critical questions about possible limitations
upon doctors etc., in the absence of legal restraint.
Unquestionably, this term must be brought into sharper
focus by halachic authorities in the field of Jewish medical
ethics.

However broadly terefah is defined, the term
certainly does not encompass the great majority of the
dying. Other words exist in Jewish legal literaturz for the

dying, most notably goses. Goses is probably the most

prominent expression for the dying in the Talmud, codes and
responsa l1iterature, and is certainly the most employed term
for the dying in modern Jewish ethical parlance.

W ile goses appears somewhat more frequently in
the Talmud than does terefah, it is probably even more
difficult to define. For though the term is used throughout
the Talmud, nowhere is there an attempt to define it.
Ferhaps this is because the word was so widely used and
clearly understood that no definition was needed. Perhaps
there was no desire to define it, no desire to limit its

usage, so that it would remain a general expression for the



dying.

Possibly because the term has become so central in
the discussion of the dying, there have been occasional
later attempts to determine what a goses is. The most
common formulation is that a goses is one in the throes of
death, within three days of death. This is generally
derived from the ruling in the Shulchan Aruch, Yoreh

Deah 339:2: "If it is said to one, 'We saw your relative as

a goses three days ago,' he must mourn for him (for it is

certain he is already dead)."” It is deduced from this text

that one must be within three days of death to be classified

as a goses. However, we have no indication of this in the

Talmud. Moreover, in Isserles' comments on Yoreh Deah 339:1

we find: KW@ *2 ]132 a%a2 N12'T ADY ©Y12? NIBK 12

«.J]317& ]2T D03, "And similarly it is forbidden to cause the

dying to die quicker, such as one who has been a goses for J
a long time." Thus, there does not appear to be a common
understanding that the goses is within three days of death.
It is probable this has been seized upon of late due to a
great desire to determine what a goses is and a lack of
textual basis upon which te f.~mulate a definition.

As discussions of Jewish medical ethics and the
dying intensify, the need for more closely defining this
crucial term goses will become even more pronounced.
However, that is not the purpose of this work. In this
dissertation I will employ the term, but will refrain from

trying to zero in on its precise meaning,
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This thesis will probe whether the Halachah treats

the goses as living or dead. The ramifications of such a

determination are vast and growing. They will be discussed
in detail in the conclusion of this work. But, as we have
already seen, Jewish law recognizes instances in which a
person appears to be alive yet is considered legally dead;
no dispute exists in the Talmud about the terefah.

Some of the issues before us are 1) Is the goses
ever thought of in similar terms as the terefah? 2) Are
there conflicting views, perhaps a majority and minority
view, with regard to the goses? and 3) What would be the
contemporary implications of a conflict over the goses' status?

Though the term goses is employed throughout Jewish
legal literature, it is in the Talmud that the term receives
its most extensive and varied treatment. Moreover, the
Talmud is the principal source for the codes and responsa
literature. Therefore, I will be concentrating on the
talmudic sources in my analysis of the goses and his legal
status.

This work on goses assumes greater importance
because there 3 strong indication that it has been employed
loosely as a somewhat general term for the dying and that

it continues to be thus used today. A more thorough

!
)

understanding of the legal status of the goses may yield a

-

greater insight into what latitude and limits might exist in

N

extant and future halachic writings with regard to euthanasia

vis a vis the dying.




Notes

IMishnah Sanhedrin 4:5.
2Baba Kamma 26b,
3Genesis Rabbah 34:14,
“Ketuboth 19a.
5sanhedrin 78a,

6Immanuel Jakobovits, 2@ Yhn72 27p? 02 BX (*I13,
"gYsp @°M110° 23304 uXI13 a1, pIIda Vol. 31 (October, 1956):

D. 31.

71vid., p. 30. Jakobovits is quoting the Rashi
to the sugya in Sanhedrin 78a. Rashi unmistakably
considers the terefah a dead man, labeling him a x%*up x7231.
Rashi's commentary reads: 727w LIX A8 27133 @Y7 704,
Y2 NAISK RPIZ MIVE RIAQ A2 ©IP IX ©UIIA 3P J1ad
30 K?2°Up X033 WAICA JC3D°0 N2%AM C%72°371 J1°2 A31%D yOW
LA L L]

BIbidl L] p. 31 L]

9Tbid., p. 30. Jakobovits' source is Maimonides®
Mishneh Torah, Book of Damages, Laws of Homicide and
1ife Preservation 2:8.

10Tndecd, Maimonides states that one who kills
the terefah is"canx *3v32 71vz2, which may imply that he
is regarded as culpable by God. For Maimonides source
see the previcus note.
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CHAFTER I

The Jewish tradition has lcng nourished and
developed the position that the goses is alive in every
respect, That is, in spite of the undeniable fact that he
is at the brink of death and that most gosesim do indeed
die, he is to be treated as a completely viable, living
entity. This position did not arise in the Middle Ages
or modern times, nor was it artificially read back into
rabbinic literature. There is a great deal of textual support
for this view in the Talmud itself. Because the contents
of the texts are so crucial to this analysis, I shall quote
the relevant material in its entirety, then provide my
own translation and brief commentary. It is my view that
eisegesis has too often become the norm in the study of
both biblical and rabbinic literature. During the course
of this study of the goses, I wish, to the fullest extent
possible, for the texts to speak for themselves.

Text: Mishnah Ohou_oth 1:6

128 713D IVTLRY 10=] KSNT IF KLUl 13K @I
DI VUSKD BIZCA j2 ITI=Y LI3Y? FY SR
«ss21082 20131

Translation:

A man cannot defile until his soul departs. Even
if his arteries have been cut or he is a goses, he still
binds to levirate marriage and exempts from levirate

marriage. He causes to eat terumah (heave-
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offering) and disqualifies from eating terumah.

Commentary: Defilement cccurs only at the actual point

of death. Even if one has had his arteries cut or is a
goses (and is at the brink of death), he does not defile
and is considered alive in every respect. He has the
halachic rights and responsibilities of any other living
man: he obligates the widow of a childless man to marry
him, or he can exempt her from such levirate marriage.

By virtve of his being a priest, the goses (or other

living man) confers upon his wife the right to eat of the
heave-offering.! If he is an Israelite, the goses (or other
living man) disqualifies his wife (the daughter of a priest)
from returning to her father's house and sharing in the
heave-offering.? The point here is that the goses and the
7*%32p are not to be regarded as legally different from
other living beings. Though the goses is dying, he is tc

be treated as living up to the moment when his soul

finally departs.

Text: Shebuoth 31b (Mishnah), 32b - 33a (Gemara)

M50 2"AKY A3IGKIA A2 0YIY *RYD YhE 1vA... ‘Yanp
a%12 N1I¥AC Y330 hia*Chm (aChe avaan
javnes ov*pna?

Translation:

If there were two sets of witnesses and the first
denied (knowledge of testimony) and afterwards the second
denied, both sets are liable because the testimony could

be estzblished by either of them.
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Text: Shebuoth 32b - 33a

1922 2"AKY AILKRNT AIZD QIF A YA 1A ‘ua
319K A% 97227 aYvYRan avaw KD%Y :avaoa
K23 KI°27 28 aA%3. KDYp KA YEDR A3WURT XOK
A3I1GRT N0 AY.3 43T ANAY 13D JATPUY *KDA
210 KZURAT_IA2 NI00IX JAThIL3Y jardivia jrany
AYoU R? Xa‘p xned/ ?"p, Aa*o? @O0l

Translation:

if there were two sets of witnesses, the first
denied and afterwards the second denied: granted the
second should be liable since the first denied, but the
first why (are they liable)? The second still exist!
Rabina said: Wwhat are we dealing with? For instance, at
the time of denial of the first set, the second were
related through their wives and their wives were dying.
You might have thought that most dying people do die
(the second set would thus be eligible to testify): therefore,
it teaches us (they are not eligible). /Since they are
not as yet dead/.
Commentary: Here the Gemara is guestioning the logic of
the Mishnah. It is understandable that the second set of
witnesses should be liable if they dc not testify. Since
this would follow a refusal to testify on the part of the
first set of witnesses, no witnesses would remain and
justice could not be served. But why should the first set
be liable, seeing that at the time of their denial of
testimeny a set of valid witnesses appeared to remain?

Rabina offers a solution to the Gemara's query.
He gives an example of the type of specialized case he

feels the Mishnah is dealing with: At the time of the first
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set's denial, the second set of witnesses were related by

marriage through the wives and the wives were ni.oi1i. You

might have thought that since most j*upia die, the women were

in fact dead; hence, the two men were no longer related and

were available for testimony. The Mishnah comes to tell

us they are not so eligible, because though their wives

are close to death as nicpi1a , they are still legally alive.

The men, then, are still related and, as such, cannot

serve as the two independent witnesses needed. Since the

second set cannot offer testimony, the burder falls on the

first set. They are thus liable if they do not offer

testimony. (0f course, we have no evidence that the

Mishnah knows anything of the specialized case of which

Rabina spoke. Whether this is the sixth generation

Babylonian amora Rabina T or the seventh generation Rabina II
r bar Huna, Rabina is many generations removed from the Mishnah

and quite possibly did not understand what the Mishnah

meant. Perhaps he is offering a case which would make

sense of the Mishnan for him and would satisfy the objection

of the Gemara).

Accordin~ to this sugya, then, the goses cannot

be counted as dead; he is still fully alive. And though

an*p? j*oula 217, most gosesim do in fact die, there is an

implication in thnis phrase that there are some gosesim who

do not. Perhaps the rabbis, in employing such a phrase,

know of the possibility that a goses may survive his affliction

and continue to live,¥
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Text: Arachin 17b (Mishnah), 18a (Gemara)

AT Y I%EY TIY D3 C2PaY VLY 1YEyaY Yay aca ‘*3np
VIR 1Y TIY A3 CA¥AY 1IThY 1 YA C3Y DK
WX 513%7 1?2 AC3IAY I'3K N0 ‘B j2 13K A1337pa
0122 a2 TIPA? K NIKIZNZ 12 ARZY LI Wn3ED

Translation:

1f one was poor and then became rich, or riech and
then became poor, he must pay the value of a rich man.
R. Judah says: one who was poor, became rich and then
became poor again must pay the value of a rich man. But
it is not so with sacrifices. Even if his father died
and left him 10,000, or if his ship on the sea brought him
10,000, hz doesn't (have to) consecrate any of it (to the
Temple).

Text: Arachin 18a

1 N33 AD 1%aR 210 §0 13K NP3 Uik ‘22
X12%7 1Y nY3ID XDYK 1A3AR Y 2K KA 1Y@y Kwat
175073 317 XD*hT 2 0DIX IYIK AU KDYUE
oo ? "Dp AnvDY

Translation:

But with sacrifices it is not so, etec.: if his
father died and left him 10,000, isn*t he a rich man?
R. A%ahu said: 1let us say that his father is leaving him
10,000. Then it is obvious (that he is still poeor). But
if his father is a goses, you might have thought most
dying people do die (thus the father would be dead and
the son would already possess *he 10,000). So, the text
comes to teach us (the father is not dead yet, the son does
not possess the money and the Sanctuary has no claim on it).

Commentary: The Gemara cannot understand the Mishnah. If

the father died, would not the son now own the 10,000 and thus

i
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be obligated to consecrate some to the Sanctuary? R. Abahu
attempts to resolve this difficulty by revising the Mishnah
to read "n*1d>" instead of "nvia"--the father is leaving him
the money (instead of has left him)., Thig implies that

the son has not yet received the money. However, the
Gemara rejects this zs too simple an observation, one which
does not add anything to that which is already known.

The question is then raised as to what would happen
if the father was a goses. You might have thought that since
most gosesim do die, this would be the father's legal
status; the son would then already have inherited the
10,000. According to the Gemara the Mishnah comes to teach
us that this is not the case. The goses is still treated
as living in full possession of his property.

The Gemara, then, has first raised a legitimate
objection to the Mishnah., After rejecting Abahu's solution
as too simple, the text decides that the case in the Mishnah
is really one in which the father was a goses, The rasobis
here are unable or unwilling to comprehend the Mishnali if
the father was indeed dead. So they decide, without
ostensible textual basis, that the father must have been a
goses. It is most interesting to note that for the second
straight sugya we have looked at, the goses was not originally
2 topic of concern, but was brought in later to seemingly
resolve a problem and justify a Mishnah which may no longer
have been understood. As both this sugya and the previous

one in Shebuoth clearly contend that the goses is still
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alive, we cannot discount the possibility that cases
concerning the goses were purposely chosen so as to
emphasize, perhaps in a polemical way, that the goses is
indeed alive.

Text: MNazir 42a (Mishnah), 42b - 43a (Gemara)

nnk K%K 2*°n 13K ©1Ya Y2 1 anvg arvac 1°ra ‘*anp
22 2% 2'YO0 AAIQ RKIAY ANGh PR anuh PR 17 1R
DGR K728 3°°0 M13°K ©I1°A 92 N230 a4 AAKY AOR
22 9% 20 n2.0 KIAY 0230 9K n%an 95 1Y 1ok
nnK X2X 20 Y3°R Q1°3 Y2 0Y5H2Y KovD aAYa ANk A0
AMRY SAN 22 7% 21°°nD Ro©D KIA1 s0@h X xXduh X 17 10K

Translation:

A Nazirite who has drunk wine the whole day is
only obligated once. If they told him, "do not drink,
do not drink"™ and he drank anyway, he is obligated for each
one.

If he cuis hair all day, he is only obligated once.
If they said to him, "do not cut, do not cut," and he cuts
anyway, he is cbligated for every time. If he defiles
himself with the dead all day, he is obligated only
once. If they said tc him, "do not defile, do not
defile" and he defiles, he is obligated for each time.

Text: Nazir 42b - 43a

K2 21023 927 X%2 KIPD K317 27 0K 427 0K IDLYK of 7
9% 11*aiab axpiIoa 9y MAaIa7 83T KY 018 X1A03 xoov
N0 OYADPRIT LK S01° 371 K? O8DILY ARDIY PIN aAx°za
AYGL IYTI R3IVT 3T 08T ARDITY ORIV V2TER KAV a0
2 Y231 IAK D2Y A2 1?2 10CG1aY aAN3pa saiv2i 10wy
8317 37 0% D"U 1KY KRPK LY X2UTD KA O RDK 3Y'm
N310 NY 17 a%iv 143 *73K A48 AKDIDY ARDIV 17K
K3* 213 12 331 AKX A2 1AD 12 19TL1aY 1:2va0 9y
2200 ®ya. Av K3* %2302 Ya'Ke *pa 92n* R?21 Y"n avem
CYaeh? xow*z A3 j351 ‘Y380 7% Cupthy VK 0
R0UN 2K XDON P& 1Y 10. ARE KYR 3°°R 13'K G1'a Yo
KY.F K75 DYKPY SDUTD 87 S28Y AAKY AARK 22 22 av°m
ARDITY JPI12%02 XY JX3 JYIISOZ O JRD KYJp a2 Y08
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K? *"83* 1"x 501 73 pPASY 37 DK Ka XN*YMIKT j*I13'na
qTI27 23K GYSIPY ADVIAT KK jTIIZTA3 AKDIV VDK
*MI3*A3 82 NIT KD XN**IIKT FIDR *RY K? nos agy
&9 DADIVY AX2IL VLR D2 TIXK YMIIZYAI jRD CIXI @I
MDR YKPY KODCD KA DI ARY.1 OKDID GUapPY KDDYD RiT
PeFRT JI1%D YLa AY33 ATea XD h*33 JK3 JanIT Yah

R"7 U8 KK K10 K20 KA Y210 97y L IRHOTK aAYTY
1212 47731 K32 aA%2 0D KI'K Oa<IU GlsD 11T 53
VOO 2%Y R?T NICSK X Xad VAuKp YITA Y- AKY=Y aKdID
CI22 17 0%123 K37 0K RYPK ARDID A%27 LAvH3Y KoY.
AR?3Y TXDIV 1313 D'3I20 X237 AK®2 LIUD KIYK ARDIU
RAPASK 29°9 X7 T8 Yk KAY ]°°H8 Kp *714 *Ia3

J335 K53 27 DK KK AsSI0 VY ANl KoY avyias

X 1*2y $781 1720 R2Y 27223 43°h aA71'c3 0133w

IR 327 73 D (CUhRP YTIA YIA3 AKC3Y AXDIVT aA3CryOa
AYATIR AYADUI p=31 DOIX KIA.D 7TTYY ]3I0 DK

1°*AKp T4 YIAL AKYIY aEDILY

Translation:

It was said that Rabbah said in the name of Huna:
the Scripture makes the full statement "He shall not defile"
when Tt says "He shall not come" to warn him separately
about defiiement and entering, but not against defilement
twice. R. Joseph said: by God, R. Huna said: even two
warnings about defilement, as R. Huna said: a Nazirite
who stood in a cemetery and was handed dead kin or the
dead of another and he touched him, he is obligated.

Why? 1Isn't he already defiled? Therefore, R. Huna must have
said two warrings about defilement.

- Abaye objects: a priest who was carrying a dead
person on his shoulders andlwas handed his dead kin or the
dead of another and touches him, you might have thought he
was obligated, but the text comes to tell you "he shall
riot profane" (obligating) one who is not profaned and
releasing from cbligation he who is already profaned.

He (R. Joseph) said to him: our Mishnah should cause you
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the same difficulty for we learn: he who defiles himself
with the dead all day is obligated only once. If they
said to him, "do not defile, do not defile,” he is
obligated for each time. But why? 1Isn't he already
defiled? So, there must be a contradiction between them
(Mishnah and Baraita). There is not a contradiction here.
In one instance there is connection (man touching both
corpses at once). In the other there is no connection.

Is defilement through such connection a Toraitic
law? Did not R. Isaac son of Joseph say in the name of
Jannail that defilement through connection is held only for
terumah and sacrifices, but not for a Nazirite and one
who does the Passcver? If you should say it is a Torah
law, why should there be this difference? In one case
it is connection of man with man, in the other of man
with the dead.

There are not two warnings for defilement (and
hence not two penalties) because he is defiled already.

But in the case of defilement and entering, isn't he
also already defiled? R. Johanan replied: the latter
case occurs in he house, the former in the open.

But also in a house, when his hands are inside he
is unclean, so that when all of him is inside, he is already
unclean. R, Eleazar said: if he put his hands together
(and entered), he would be liable for defilement, but not
for entering. If he thrust in his body, defilement and
entering occur at the same time.

Is it impossible that his nose would not come in

.
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first and bring defilement upon himself? As Rabbah said:
if one puts in his hand, there is a penalty for defilement,
but none for entering. If he causes his body to enter,
defilement and entering occur at the same time. 1Is

is impossible for his fingers not to enter first and bring
defilement upon himself? Thus, R. Papa said: it is like
he entered in a box, chest or turret, and his friend came
and uncovered the concrete covering, so that defilement and
entering occur at the same time.

Mar, son of Ashi said: it is like he came in
when the other was a goses, and while he was there the other
died, so that defilement and entering came together.
Commentary: The question being discussed is why should
there be separate peralties for defilement and entering a
place containing a corpse. According to R. Johanan, if
he enters the house of the dead and beccmes defiled
at the same moment, he is liable twice. It is then
pointed out that as soon as his hands are inside he is
defiled, so that when he fully enters, he has already
been defiled. So how can he be liable twice? R, Eleazar
said that if he put his hand together there would indeed
be no penalty for entering.

Rabbah says that if he puts in his hand there would
also be no penalty for entering, but if his whole body
enters defilement and entering occur at the same time
(and hence two penalties). But, it is asked, won't his

fingers enter first? That is, won't he always be liable for
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defilement before he would be liable for entering? It
would seem, then, that the situation of double liability
would never occur.

Then, R. Papa presents such a case where one
entered a place containing a corpse in some kind of box
which was broken open. In that instance, defilement and
entering occur at the same time. Mar. b. R. Ashi gives
as an example the case of the Nazirite entering when the
other is a goses (which is obviously permissible). When
the Nazirite is inside, the goses dies. So, in a sense,
defilement and entering a place in which there is a corpse
occur at the same moment. Hence, the double penalty
would be imposed in this situation.

Clearly, the Nazirite is not liable when entering
a place containing a goses, but is liable when entering
a place where there is a corpse. The goses is here treated
as a fully living being; the Nazirite is indeed permitted
to be in his presence.

Thc case employing the goses is introduced by
Mar b. R. Ashi, a seventh generation Babylonian amora.

It is true that he offers a plausi le example of defilement
and entering occurring simultaneously. But, partially
because it is such a late entry, I wonder if it was
introduced for yet another purpose--to make & strong
assertion that the goses is alive.

Text: Kiddushin 71b

*I2 ANYY JIUTD AKYIS 9332 37 AYDGD Ki0 Kei A" ‘D2
1°230 317 1%0013% JTZIN 1% A2Y NeRIx B9y avwn
AAT2Y TYC0NA SV LR

SR S S — —-__‘
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Translation:

R. Papa the Elder said in the name of Rab: Babylonia
is healthy, Mesene is dead, Media is sick, Elam is a goses.
What is the difference between the sick and the dying?

Most of the sick will recover, while most of the dying
will die.

Commentary: The distinction is drawn here between a

sick person and a goses. The goses is not merely sick;
his condition is a great deal more serious than that. But

in the statement "most gosesim will die" lies the implication

that it is possible to be a goses and not die. So, according
to this passage, the goses cannot be in the category of

the dead.

Text: Gittin 28a (Mishnah), 28a (Gemara)

X102 DpyR2 A% JH313 A0 IR JPY WAYINY w3 K*320a ‘sanp
G NavIdh avyz 2an 1a3% axwan ¥@Y N3 ovvp
N3*IDD VAKDA A?219a 0*°p KVAC APYAZ A2IINI NI2IK
C¥'p X1a¢ NpTA- ANIK ]Y3CIpD @A

Translation:

If when the bearer of a get left him he was an
old or sick man, the bearer gives it to her on the
presumption that he is still alive., If the daughter of
an Israelite is married to a priest and her husband goes
abroad, she continues to eat terumah on the presumption
that he is still alive. One who sends a sin-offering
from abroad, it is sacrificed on the precsumption that he

is still alive.
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Text: Gittin 28a

290 AY217 yUaa K96 JpY RYR 130 KY K39 0K ‘Di
31 00IAY ANN22T FUAA@ jpT 22k @R 0% 3199
TFY W33 B3 K303 3K AZ°N°K K% anvay jvoova
YR1 Ka21%A BYYP RIaw nglﬂ: A% 103 33w aKp ja ‘ox
«es2%707K X%I3YKRT JI%D KD°K nUya

Translation:

Rabbah said: the Mishnah taught only about an
old man who has not yet reached eighty years of age and a
sick man, since most sick men recover. But (the Mishnah
doesn't speak about) an old man who has reached eighty
years of age or a goses since most gosesim die. Abaye
refutes this: if when the bearer of a get left him he was
an old man, even one hundred years old, the bearer gives
it to her on the presumption that he is still alive. This
is a refutation, I might still say that this would be
exceptional (people do not usually live this long, so we
can assume that one who has reached g'vurot, eighty years
of age, has died before the get would have been transmitted).
Commentary: Rabbah delimits the Mishnah by assuming that
it talked only of an old man under the age of eighty and
the sick, but not the dying (goses). Only these aged and
sick can be pr sumed to stay alive in the period between
leaving the husband with the get and delivering it to the
wife, Rabbah is on firm ground in his declaration that
the Mishnah speaks of the sick, not the dying. (Note,

toq the distinction drawn in previous text, Kiddushin 71b).

However, his claim that the Mishnah spoke only of a certain
group of the elderly is indeed spurious, The Mishnah

makes no such specification and Abaye is correct in his
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assertion. The final position of the Gemara, though, is
that the one who lives to such an o0ld age as one hundred
yvears is clearly anr exception; in general, we can presume
that a person eighty years or older would have died in the

interim period before the get would have been delivered.

-With regard specifically to the goses, Rabbah argues

that the bearer of his get does not deliver it to his wife,
because we assume the goses has already died before the
document could be delivered. Thus, Rabbah would assert
that the goses is alive, but generally has a very short
time to live--usually not as long as it takes to transmit
a get to his wife,

Text: Pesahim 69% (Mishnah), 79a - b (Gemara)

A77U3a 2303 X3 K1A@ 213 DY AXY3IN X*3D *hDYK ‘sanp
]1°K AK2IV3Y 7331903 N3@3 K3 KIAZ 2TV ©yYIDAY
12 1837 ]2 AKX3 A[YA AXCA0 AAAR VLY ]YK*2D
NYapin o1 G*IDTA ]2 SYYya DY G'Qa3n )]0 pan
AR a?°*9%y o'oY *30% nYara

Translation:

When does one bring a festival-offering with it
(the novz)? When the paschal-offering is brought on a
weekday, in a state of ritual purity and in small quantity.
However, when it is brought on Shabbat, in large amounts,
and in a state of ritual impurity, we do not bring a
festival-offering with it. One would bring the festival-
offering from the flock, herd, lambs or goats, from males

and females, and it is eaten for two days and one night.




Text: Pesachim 70a - b

79993 TTL A2 BAY @Y AYIIKRI AKSDIT ]3I0 @"a

73712 4T3 J°3% A¥2 J%2 [US5Ip VC2udY 331T WGy
23027 130 X3IT KD j337 X2*%°K 3z Yraeod

IR? K?X8 BIYAMY YO KA 23 {*317 MDY KYTAY

O3ya NT%27 0WeD 33 @ A3°2 FLUI KA K2R j37

K=*B *3INpPID KAV N3AZI K3V [1i231 ]330 &PIy? RY

q¢Y A.2A3Y 12 A3 ©AIE NAW3I AITAY ey ayanx o
Y303 &%a *7 20V AW [YuI1p LXZDI 1D a3 vAY.
%32 731722 (70b) ®2@ K781 JA*POY D3IL3 IK? RKUCIT 29722
K*C1 A°ZT YT RID NI0 HID AXDIVI RIu K2RV CyI°
709 120 W0y AGYU3 RCDT XDC?YK NDYK K'u3l AYD1
1720 K37 KD 9y AYAINRI A2 KVXY a23u27 9
K5*73 8% 3% 9 3vu2 k97 7Uo1p K30 KDY 2*audY

77 2202 Xpv30D INT JYI0 @Y A2?253 00X K'TiIT

1% 2%3vD KV *pra0 *an [V

' Translation:

2k

Come and hear: if a knife is found on the fourteenth

(of Nisan, the eve of Passover), one may slaughter with it

immediately. If on the thirteenth, one must repeat the

ritual immersion (of the knife for purity sake).

one found a chopper either on the thirteenth or fourteenth,

one must repeat the immersion.

l Who is the author of this ruling? 1If we were to say

the rabbis (who distinguished between the Passover-offering

and the fest val-offering), how does a knife differ

' (from a chopper)? If you say the knife has already been

' immersed so that it is fit for the Passover, why don't

we say that the chopper has been immersed to he fit for

the festival-offering? (Since this baraita suggests different

| regulations for the knife and the chopper), this ruling

must be from Ben Tema, and we infer that the difference

comes about because of the ruling about the breaking of

e —

- —
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bones. * No, it is actually the ruling of the rabbis. The
case is one where the Passover comes on Shabbat,5 How can
you say that since the last part of the baraita (the gw*n
baraita quoted above) teaches: "if the fourteenth comes
on Shabbat, then one slaughters with it immediately, and on
the fifteenth one also slaughters with it immediately, and

if a chopper is found tied to a knife, it is like the knife"?

(Since this part of the baraita mentions the Sabbath), we
may infer that the first part of the baraita does not deal
with the Sabbath. So say rather, that it (the Pesach)
came in large amounts.

How can anyone know (that the Passover will come
in large amounts)? (Another way to explain the distinction
between the knife and trke chopper) the Passover is
brought, rather, in impurity. But, after all, how could
they know (in advance that it will be brought in impurity)?
The Nasi had died. When did the Nasi die? If you said he
died on the thirteenth, what purpose was served in
immersing the knife?6 If he died on the fourteenth, how
does a knife differ (from a chopper) that (it is said)
one should immerse one and not he other?7 This happens
only when the Nasi is a goses on the thirteenth. A krife,
about which there is one doubt, one immerses. A chopper,
about which there are two doubts, one does not immerse.
Commentary: This sugya tries to find an explanation for
the @"s which states that if a slaughtering knife (for
the Pesach) is found on the fourteenth (of Nisan), one

may slaughter with it immediately, while if one finds a

" |
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chopper used to break the bones of a hagigah (festival-
offering) on the same day, he must repeat the immersion.
At the beginning of 70b it is decided that the Pesach was
brought in impurity because the Nasi had died. If he
died on the thirteenth, the text is puzzled as to why
immersion should be performed on the knife. If the Nasi
died on the fourteenth, why do we say that he had already
immersed the knife but not the chopper?

This happens, concludes our sugya, when the Nasi
was a goses on the thirteenth. The knife would be immersed
on the thirteenth because there is only one doubt--whether
the gcses would die before the Pesach was offered. This death
would render the knife unclean again (everyone would go
to the funeral of the Nasi, become defiled, return to their
homes and hence defile their implements etc.). But it is
by no means certain that one who is a goses on the thirteenth
will be dead by the fourteenth when the Pesach is offered (the
goses will most probably die, but perhaps not that quickly).
So, one does immerse the knife on the thirteenth because
there is sufficient doubt concerning whether the goses will
die that quic.ly and render the knife unclean. One does
not immerse the chopper, however (on the thirteenth), because
of the two doubts--whether the Nasi would die and whether
a hagigah would be brought.B Hence, the odds are not
good enough to warrsnt immersion of the chopper on the

thirteenth.
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Our sugya thus says that the @"n situation could

arise only when the Nasi was a gcses on the thirteenth

of Nisan. This v"n baraita, of course, never mentions anything

about a goses. In making its distinction between the
knife and the chopper for the purpose of ritual immersion,

the baraita in no way indicates a limitation of the distinction

tc 2 time when the Nasi was a goses on the thirteenth. There
ie no reason to assume that this is an accurate explanation
of the baraita.

In trying to fathom why the sugya offered its
exposition of the g"n, we apparently have two real
possibilities: 1) this ananymous sugya no longer understood
the @"nand was merely trying to find a plausible explanation
for it, and 2) the sugya was attempting, in effect, to undo
the ruling of the baraita by so defining and delimiting what
thev"n was talking about (in saying that the o®"n situation
could ar’se only when the Nasi was a goses on the thirteenth,
indeed a substantial limiting of the w"n) that the instance
whereby one could carry out its ruling would almost never
arise,

Which of the two possibilities i at work here is
a matter of conjecture. It is also possible that a
combination of the two account for our sugya: the
rebbis indeed did not understand the «"n; however, they
came up with an explanation which did not merely sound
plausible, but which would also accomplish their halachic
objectives.

However this sugya is explained, it must be noted

A A —
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that again the goses is introduced later in the sugya

to attempt to make sense of an earlier ruling. We have
already said that the w"ncertainly did not originally
concern the goses. The question must be asked whether there
was a specific purpose for introducing a case concerning

a goses here. As the goses is clearly treated as living

in this sugya (there was real doubt as to whether he would
be dead the next day), perhaps this case concerning the
goses was introduced for purposes of polemic. Elaboration

of this will follow in my concluding remarks to this chapter.

Concluding Remarks:

It is undeniable that the position asserting the
goses to be fully alive is well represented in the Talmud.
But as I have pointed cut throughout this chapter, instances
concerning the goses often seemed tacked on to the sugya
with little real correlation between them and earlier
rulings (often mishnot) they were allegedly justifying
or explaining.

The situation might certainly arise whereby the
meaning of @ mishnah, for example, would have been lost
through the generations and later rabbis, trying to find
a plausible explanation, would have brought n a case
concerning the goses. We might say that the case does not
adequately address itself to the earlier ruling, but it
would be difficult to ascribe to its authors an ulterior
motive.

In this chapter alone, though, we have examined
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four such sugyot (in Shebuoth, Arachin, Nazir and Pesachim).

It would be difficult to argue that in trying to explain
the meaning of an earlier position, the authors of all
these texts chose, by coincidence, cases involving the
goses. I would agree to the possibility that in all these
instances the rabbis no longer knew what the earlier
texts meant. Bul I would be skeptical to a view that the
frequent use of examples involving the goses which do not
essentially relate to the rest of the sugya is merely
happenstance. I would suggest that these goses texts may
constitute a polemic against a vosition that the goses is
indeed juridically dead. As we will see in a later
chapter, this view is also strongly represented in the
talmudic sources.

Though the texts in this chapter build a strong
case for the position that the goses is alive, it is not
from them that later Halachah derives its strongly
monolithic view that the goses is alive in every respect.

It is the material in Masechet Semahot which is most

often quoted in this regard. Chapter two will contain a
discussion of the Semahot wexts as well as of the relatioanship
of this "Tractate® to the Talmud and of how this material

is treated and developed in later legal writings.

|
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Notes

1See Numbers 18:8 ff. and Mishnah Yebamoth 9:5.
2See Leviticus 22:12 and Mishnah Yebamoth 9:6.

3Note that essentially the same sugya appears in
Shebuouth 37a - b.

bBen Tema is of the opinion that rules applying
to Passover-offerings also apply to festival-offerings.
The Torzh states in regard to the Passover-offering that
"33 1M3gh K? 03¥1, and Thou shall break no bone thereof
(Exodus 12:46). According to Ben Tema, then, a chopper,
whose purpose is to break bones, may not be prepared for
sacrificial purposes.

Spifferent rulings about knives and choppers
take effect when the Passover is brought on Shabbat.
According to the Mishnah, no festival-offering is brought
on Shabbat; hence, there is no reason to prepare the
chopper. But since the Passover is offered on Shabbat,
there is a need to ritually prepare the knife.,

6The knife would remain impure anyway for seven
days by virtue of being in contact with those defiled by
the dead. Thus, no efforts would be made to purify the
knife, Neither the knife nor the chopper would be
immersed.

7Would not both have been ritually prepared on
the thirteenth?

87The conditions for bringing a festival-offering
are set forth in the Mishnah.

s
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Before discussing how the Semahot baraitot relate

to the Talmud and later halachic compendia, I will quote the
texts in this "Tractate" relevant to our inquiry about the
goses. Whether these texts may have served as a basis

for that talmudic attitude that the goses is alive in

every way or as a summation of or polemic for this attitude,
or whether any connection at all may be established

between these passages will then become a matter of

important conjecture. A crucial element in such a discussion

is the attempt to date the Semahot baraitot, an attempt

which is, as with most other rabbinic texts, fraught with
difficulty. Nevertheless, a brief consideration of how

Masechet Semahot may be placed chronologically will also

be included in this chapter.

Text: Masechet Semahot 1:11

ILISY CIZTY? PRPIT AT 2737 YA RKIA A 00X
0331 L,A2VAa j2 20121 LADIA 2Y28EY LT3R JR
12 WA 3 , Gad J2 3K 3R 132 INYS L,ITmaD
A¥u IY = 1DuR GTY AARUA ST NI OPF 1YPOITY L.vhma
N1D%D
Translation:
A dying man is considered the same as a living man
in every respect. He may obligate to levirate marriage,
and he may exempt from levirate marriage. He may confer
the right to eat of the heave-offering, and he may disqualify

from eating of the heave-offering. He may inherit and
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bequeath. If a limb is severed from his body, it is
sonsidered as a limb from a living person. And if flesh,
like flesh from a living person. They may sprinkle
for him the blood of his sin-offering or guilt-offering.
All this until the time he dies.

Commentary: The text lists different respects in which

the goses is considered fully alive. Like any other living
man, he may obligate his childless brother's widow to

marry him (or perform asx*»m ) and so forth., His status

of being alive in every regard is maintained, according

to this passage, right up to the time of death.

Text: Masechet Semahot 1:2

17K ,1%3p3 N8 J°PPYS 1KY LI1°°A7 AR 1*M31p }1°K
25 APT2 NIAL 37 P2 K2y soho 2@ 'R0 19y jrama
AV AS. I¥ = VVI-TD

Translation:

They cannot bhind his jaws, nor stop up his orifices,
nor place upon him any metal vessels, nor put any cooling
thing on his belly--until he dies.

Commentary: As these are all post-mortem practices,
one is forbidden from doing them to the goses who is
still treated as fully alive. Such premature actions could

even serve to hasten death, elther physically or psychologically.

Text: Masechet Semahot 1:3

1°2°00 1°RT LVAIKIOAYID j°KY LIAIR JYiYid UK
D¥a 1y = 0207 *33 2y &2 910 *a3z 2y K2 0K
LANDYL
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Translation:

They may not move him, or wash him, or place him
upon sand or salt--until the time of his death.
Commentary: Moving a dying person is viewed as hastening
his death.?

The bodies of the dead were washed and allowed
to lie on sand.? Hence, the according of such treatment
to the dying could constitute a psychological impetus to
death, which is clearly not permitted in this Masechet.¥
Text: Masechet Semahot 1:4

811 0 L,ITYT2Y 12 FANI3IA L1739 AR jCR3yR R
13%3  IHDZDD 37 V243D A% VKL Y37 LT2T 3.
YI'Y FTOIYLA VD P2 LVII'I 1D LLIR 13 il
«1ND33 AR UDIG KVA 12VKRD 1YY (252 ,00110

Translation:

They may not close his eyes. Whoever touches
him or moves him is a shedder of blood. R. Meir used
to compare him to a flickering flame: when one touches
it, it is immediately extinguished. So too, all who close
the eyes of the goses are regarded as if they snuff out
his life.
Commentary: One can do nothing .o hasten another's
death. Whoever performs an action--closing of eyes,
touching or mcving of the dying--which may expedite death
is regarded as a murderer, as one who has killed a fully

living being.




Text: Masechet Semahot 1:5

JYRYT L YTTR0DNKIY L]VI7I0 K7 L)YYMMIP (K
LNID%. NYT I¥ = N33 1K Ly (OIS
Translation:

They do not tear clothes, bare shoulders, or
eulogize. And they do not bring a coffin into the house--
until he dies.

Commentary: Acts of mourning are to be performed for the
dead, not for the goses who, in this "Tractate", is

treated as completely alive, As previously mentioned, they
nay serve to hasten death. Similarly, seeing a coffin
enter his house cuan have a terrible psychological impact

on a goses, one which may greatly contribute to his death.
Hence, in the Hzlachah, we find the stipulation that no
such preparations for a man's death may take place until

he has actually died.?

Text: Masechet Semahot 1:6

JNYUFE OR 1729 %3360 1KY L1722V (VYLD R
SVYFD NK (Y3340 GI0 AYA GX MDIX ATIAT 2N

Translation:

They may not announce about him or acclaim his
works. R. Judah said: if he was a wise man, they may
acclaim his works,

Commentary: As Dov Zlotnick has noted in his volume

The Tractate "Mourning",

If the goses is a scholar, he would not be alarmed
when he hears people reciting his merits, for he
is accustomed to public deference; but if he is

in no way distinguished by reason of his superior
learning, the unwonted praise might nasten his
death; ingeed. he may hear it as a prelude to

a eulogy.
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Text: Masechet Semahot 8:13

ATAG2Y  LANDUI KXAW I HD? AN 12%8 JY7Ra2 (K
¢S70a nv32 Y3 kY L,a%n 33vpy a7 26 132 15D

17 0K LJIURTT K3 LIRIPG 1°3 1IPYE KPR V@
L1308 217 M2KY CITA ORI LIIRG 20a? 0K LJYOl
:@a% DR .00 27 IBKY YoYPOa K2 .7I2°0%7 1Mivraa
,¥'2%30 Y9MY DY LO*%0a 317 K1 YA K3 L 19KU
KD 1§ = VYYDU IRICT 1IAX DA 2K L,1°733 AKX FIpY
1°3%°A SAKY Y3K J?°KY (K32 .7W07A3 jCacCm 13vva
eesID 22 YIM322

Translation:

We do not put aside the study of Torah for the
dead until his soul has departed. When Simeon the son of
R. Akiba was sick, Akiba did not absent himself from his
acedemy. Rather, he kept informed by way of his agents,
The first came and said to him: "He is very ill." He
said to them: "Ask!" (Carry on). The second came and
said to him: "He is getting worse.”"” He had them
return to study. The third came and said to him:

"He is a goses." He said to them: ™"Ask!"™ The fourth

came and said to him: "He is dead." He stood up, took

off his tefillin, tore his clothes and said to them:

"Our brethren, Israel, listen--until now, we were obligatea
to study. From this point on, you and I are obligated to
honor the dead."

Commentary: We set aside the study of Torah when one

has died, but not while the dying person is still alive,
The goses is obviously treated as alive in this text:
whereas one must stop studying to honor the dead, one

does not cease studying for the goses.
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In his edition anz. noop, Dr., Michael Higger
enumerates various theories as to the dating of
"i1313°6a I8 A130pa Dandoday/, including D1nZE &202
or *ni1 2:x. According tovavxia 3%, *..371 2.8 is among
the collections of baraitot composed at the time of
Rabbi. @ 9&? *7 pns* ‘a7 believes that all the baraitot
were composed right after the time of &"n ‘9 anda*yeras ‘9,
whom Strack® lists as a fifth generation tanna and
first generation Palestinian amora respectively.
Another theory dates *.37 228 two or three generations
after Rabbi. Finally, there are some who feel that the

Tractates Sophrim, Semahot, Kallah, Derech Eretz and

Perek Hashalom were composed in the days of the gaoni .9

Higger warns, however, against acceptance of any of these
general hypotheses before an examination of each Masechet:

1.8 SR JORY LT 1A?7 UK A2EA M1wrLa 291
S50 20 GYIIN jTI? FAI1I3 NYVIpSD IR KID

75 76 AMALZAAZY A2YE3 MNPA3Y LTI LIV aKA
A& 72 ¢ A21AYd LiAY ,0D3Yy YIs1 H20LY PIULC

40, avav9an% jaz saxy

Isaac Hirsch Weiss claims that our Masechet Semahot

is a product of a late author.tl as evidence, Weiss

claims that it is indeed clear that our Masechet Semahot

is not the work *nan %3x mentioned in the

Talmud beccause we do not find the *537 22K material

which is cited in the Talmud in our Masechet Semahot.12

This is despite the fact that the rishonim took for granted

the identification of our Macechet Semahot with the

*0a17 2ar of the Talmud.13 For Weiss, the talmudic @na% 23kis a
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baraita of the tannaim but our ninode¢ APD-is laters

WPA¥a. P30 23 K3 I3 axNa 13w awnow foda...
ARAG A%03 A0 CUYRMIDKA @ NID24 J2 I3 12
RID2A RIPOL YD 2¥ A3cp JIGPA GUTILRD 1

14, avp11p7Y AvENIYa

Thus, to further support his contention of the lateness of

our Masechet Semahot, Weiss writes that ocur Masechet

copied word for word halachot from the Talmud. Moreover,
thoush our Masechet is written in the language of the
Mishnah, it is based on the Gemara.
Dov Zlotnick refutes Weiss' claim that it is clear
ocur text cannot be identified with the Talmudic *n31 2-K
That these talmudic citations are not found in our
Semahot text is no proof, argues Zlotnick, that they were
not once there and omitted either intentionally or
unintentionally as a scribal error.l5 However, he feels
that we cannot assert with any certainty that anynas naoa
and .27 7.8 are the same work.16
Zlotnick discusses the proofs mocdern scholars
use for placing the time of final redaction of Semahot at
about the middle of the eighth century. Based on a
study of the parallel passages of Semahot found in the
Palestinian anu Babylonian Talmuds, these proofs are of
two types: 1. The text presupposes the later amoraic
discussions in both Talmuds. 2. The text exhibits a
lateness of idiom and structure.’
Zlotnick does not believe that these "proofs"

substantiate a late date. Whereas passages are cited

to show the influence of both Talmuds on Semahot and g

YRS



Zlotnick is rather convincing as he sums up his

point of view regarding the dating of Masechet Semahot

(or Sm):

We have thus found nothing in Sm pointing decisively
to a late date. On the contrary, it can now be
stated that the latest authorities mentioned in the
text are the Tannaim of the fifth generation,

Rabbi Judah the Prince and his contemporaries.
Moreover, the language is Mishnaic Hebtrew, and its
style and structure, the literary formulation and
sequence of the Halakah and the Aggadah, is always
that of the Tannaim. In the absence of further
textual evidence and in view of the fact that Sm

is clearly identified as Tannaitic by the Gaon
Natronai and by all the medieval scholars, it seems
preferable to submit to the authority of the
ancients and suggest an early date--the end of the
third century.l

Zlotnick theorizes that our MLy NISD represents a

very early recension of the?iza 23k mentioned in the
Talmud.20 The dating of Semahot and its relationship to
the Talmud will be further discussed in my concluding
remarks to this chapter.

in a: v case Masechet Semahot assumes particular

importance because it clearly serves as the basis for
halachic rulings concerning the goses in both codes and
responsa literature. T wish to illustrate the profound
influence of this work on later legal materials by
quoting correlative halachot in Maimonides' Mishneh

Torah and Joseph Karo's Shulchan Aruch as well as by

-
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hence to propound a late date for this collection, he

points out quite correctly that it is not always clear

which text influenced the other. He also rejects the

"proof" based on literary structure.18

noting two related responsa.
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Translation:

The goses is like the living in every respect.
We cannot bind his jaws, nor stop up his orifices, nor
place upon his belly any metal or cooling vessels so that
he will not swell. We may not anoint or wash him. And
we may not place him on sand or salt until he dies. And
he who touches him is a spiller of blood. To what is
he compared? Tn a flickering candle, when one touches it,
it is extinguished. Whoever closes the eyes of one about
to die is a spiller of blood. Rather, he should wait =z
bit, perhaps he has onlv fainted. And so, we do not
tear our clothes for him, nor btare our shoulder, nor
eulogize, nor oring a coffin and burial shrouds into the
house for him, until he dies.
Commentary: This secticr is a composite of Semahot entries
1:1 - 1:5. At two points Maimonides adds rationales for
the rulings. He reasons that we are not to bind the jaws,
stop up the orifices, or place metal or cooling vessels

39
Text: Maimonides, Mishneh Torah, Book of Judges, Laws of
Mourning, 4:5
LITUA? JUTWWIP 'R L3T 2397 YD RIWA *TA 003D
*23Y 5I2AR Y22 1°ATLD 1KY 1%3P3 1PRY: 1KY
K21 10K 130 K21 LnzAY K79 1Na0 Y PR
2% K23 200 2% WAIK (*2%0D K1 LAWK R
L0%CT =3¢ AT Y3 12 ¥113a1 R0 aye 1y nron

on the belly of the goses so that he will not swell.



Moreover, he declares, we may not close his eyes
"ysl DK*3Y BY,, but must wait a bit, because it is
possible Fe has not yet died, but only fainted (Maimonides
may- be 2lluding to a coma here).
The line AT *7a &= NK*3* LF 1°3%y Tekea 221,
"ge*p7 231« clearly derives from the Mishnah in Shabbati 151b
where it is written, A% YMa T3 AKT3Y OF wUsyoa,
"oEYLT 181

Text: Shulchan Aruch, Yoreh Deah, 339:1

L1TTAT JYICIP IR O1%I3T 209 RO KIA YA QDA
TPFPYE 1KY OADAR JUACTIR JUKY VAN [T3I0 YK
123533 17K Y1%A0LD 20 JCODY JYRY 1°3pa AR
31 75 RPN A%0A %312 Wy ¥9Y 7wm vLa 2y VAR

G-7A0 K7V A7y B? 0% 7. Y3033 jYRY 2R
j?:%0uD (UK AYD 2@ %A03 &XP1 0% 74 ACAN2L K7
JOKT A1331pDY 17220 121G jUKY ANy 1Y%y
N&*3* Oy {oy2a 221 W= K3hd T¥ 13y |ioyD
K21 1°3921% K71 JUSIP OICKY SR W A oaan
4VD%2 I¥ a*a% 118 Iy (C0WID XYY 1%y 171500
L1953 KXW IY 1YIA P1IZ3 12y (CRAs 1KY

Translation:

The goses is like the living in all respects. Fis
Jaws are not bound. He is not anointed or washed. His
orifices are not stopped up. The pillow is not removed from
under him. He is not put upon sand, red soil or earth.
Not a dish, shovel, glass of water or grain of salt is put
on his belly. We do not announce about him in the cities,
nor-hire flutes and mourning women. We do not close his
eyes until he has died. And whoever closes the eyes of
the dying is a spiller of blood. We do not rent, bare
shoulders or eulogize about him. We do not bring a

coffin into the house until he has died. We do not say
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the j*3a3 113 prayer for him until he has died.

Commentary: This ruling is based on several sources.

Certainly nindg ndod, including 1:6, is a primary influence,

joined by previous codes literature. It is also quite

possible that Karo drew from a Mishnah at the bottom of

Shabbat 151a where we find: 190 Apa Y373 23 vy,
VYANAD MO AK JCULIV 3K 13 TUIY XP@ 1373 AR jRUTIDY

"...*A%7 DR J*IWIP JPRDYC 2%ag3 A ¥ WX (T2 Cway

Text: Rabbi Moses Isserles Commentary to Yoreh Deah 339:1

N*33 12¥ 13'KT ="¥YK ap 127 (a3 J°KRT K"
oYz 313A% 70K (1"°p ‘*o @"3°*7) HIDYC INK 1Y
1NIXK2 ADA 13 13Ap” X2¢ 2% 1Y nmane myva? ap
T'0na *M™ QW3 GRITY 13%37) 373 320 @YY GIva
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Transliation:

There are those who say that a grave is not dug
for him in spite of the fact that it is not in the house
with him until after he dies. And it is forbidden to
dig and leave open any grave until the next day in order
that the dead not be buried on the same day. And there
is danger in the matter.

And thus, it is forbidden to cause the dying to
die quicker, like one who has been a goses for a long

time and is unable to die. It is forbidden to remove the
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pillow and the cushion from under him, because it is said
there are some types of feathers that cause this (his
soul not to depart). And thus, he cannot be moved from
his place. And so, it is forbidden to put the keys of
the synagogue under his head in order that he would die.
But, if there is near that house a banging noise like a
woodcutter or if there is salt on his tongue and these
prevent his dying, it is permitted to remove it from there
since that is not an action measure at all, but a removing
of the impediment.
Commentary: Since the goses is treated here as fully alive,
one must take no active part in helping to bring about
his death. However, if there is an obstacle to the
departure of the soul, such as the loud noise of a woodcutter,
one is permitted to remove the obstacle since that is not
considered an action directly affecting the goses.
(However, one may not move the goses from the woodcutter
as that would be an active measure expediting death).
There appears to be an underlying belief in the
Isserles commentary that the life of the goses should be
in God's hands. It is for God to decide when cne should
die; man must not help bring death about. Moreover,
external, unnatural obstacles to death may be removed
so as not to let anything interfere with the will of God.

Text: Yoreh Deah, 339:2

G@*2Y AuPu EI1%3 TOIA JA1TF VIR 17 10K L
(h2 132 YKT111, 1'7¥ 23xna% s
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Translation:

If it is said to one, "We saw your relative as a
goses three days ago," he must mourn for him (for it
is certain he is already dead).
Commentary: It is assumed in this halachah that one who
becomes a goses can survive no more than three days.
However, Isserles does not concur. In his commentary
to 339:1, he mentions 7398 j&T 0013, one who has been

a goses for an extended time.

In a responsum to the question whether it is permitted
to bring nearer the death of a sick person where such
death will constitute a liberation from great suffering,
Rabbi Nathan Zvi Friedmann echoes the major codes by
asserting "1%1371 223Y% *H3 K13 %93 00IXT *K7Y, .2l
Moreover, it is forbidden to cause one to die quicker in
spite of the fact that he has been a goses for a long time
and great suffering has accrued to him and his relatives.?22
Even when ii is clear that one will not survive
much longer, we should attempt to preserve life for there
is great value in life's final moments; one can still do
mitzvot and good deeds, repent, etc.23 And if one is
not in a physical, mental or spiritual state to perform
mitzvot, still ro one is permitted to shorten his life.24
According to Friedmann, a physician may not take
pity on his patient and grant a wish to die; he must
be cruel when necessary to give him the medicaments to

cure him.22 The doctor is granted authority to treat



and attempt to cure the patient. That is all. If he
is unable to effect a cure, at that moment his authority
ends. The patient would then be in God's hands.Z26

However, halachic authorities recognize that the
attempt to save lives involves risks that medical procedures
will actually hasten death. Rabbi Jacob Reischer is asked
about a situation where the doctors estimate that a
dying patient will die within a day or two. But there
is one medicament which may cure him or may kill him
within an hour or two, May such a drug be used? In
his responsum Rabbi Reischer reiterates Jewish tradition's
great concern with preserving human life, even, in his view,
that of a goses. We are not permitted to take life-
endangering risks lightly. However, in this case where
death is a certainty, the risk is worth taking; the drug
may be administered.27 Great caution must be exercised
though. Specialists in the town must be consulted,
according to Reischer. 1In addition, the consent of the

rabbinic authority in the city must be obtained. 28

Concluding Remarks:

The baraitot quoted from jsivisy noon, then, are

the source for these halachic rulings in the Mishneh Torah,

Tur (not previously cited), Shulchan Aruch and in some

important responsa.
There is no disagreement among scholars that the
rishonim identified our pinpuy nsoz with the »nan 2ax

referred to in the Talmud.2? 1Indeed, we do not know
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what kind of Semahot text the medieval authorities had.
However, as our ninou n3op does not contain talmudic

*nan %ax citations and in the absence of other evidence,

such as a manuscript containing these talmudic references,30
we have no basis for, in fact, identifying ninow nao» with
the talmudic *n27 %2%. Our nINDw NJpd does seem, then,
to be a strictly extra-talmudic collection.

What sort of relationship, if any, might Masechet
Semahot have with either Talmud? This is where the issue
of dating the material becomes particularly important.
For, if we can argue convincingly for a late dating,
for example the eighth century, and, moreover, that, as

Weiss asserts, our 21020 N30d copied halachot from the

Talmud,31 then we might be able to establish this Masechet
as a summation of the talmudic position vis a vis the goses,
or perhaps as an attempt to somehow codify the rulings of
the Gemara.

However, given the fact that the material in
hindy naop appears clearly tannaitic, that the latest

authorities mentioned i.1 the Masechet are tannaim, and that,

as Zlotnick peints out, "Sm is clearly identified as Tannaitic

by the Gaon Natronai and by all the medieval scholars,"32
the burden of proof for a late date lies with the proponents
of such a view. In my opinion, they do not build a strong

case, That our ninpw 1302 is not the 2037 23x% of the

Talmud does not at all indicate that it is late. Furthermore,

our Masechet Semahot in nc way clearly bears the influence

of the Gemara., Finally, despite Weiss' contention, there
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appears to be no indication that our 2IN2¢ copied halachot

from the Talmud. Whenever passages are cited to show the

influence of the Talmuds on nIn2w 2202, it is possible

to argue the reverse, that it was Semahot that influenced
the Talmud.
In sum, it is riecessary to agree with Zlotnick
that "we have thus found nothing in Sm pointing decisively
to a late date."33 I would certainly hypothesize that
the collection is tannaitic, though I would not wish to get
involved in the issue of exact dating. Consenquently,
nIinow 5302 is not, in my view, an attempt at summation,
codification or even polemic of a talmudic position
regarding the goses.
I do not wish, however, to entirely eliminate
from consideration the possibility that though the material

in Masechet Semahot is quite early, the collection itself

may be late. Such a collection could very well have been
selective and revisionist with regard to the tannaitic
material on goses. That is, it may have presented one
trend of opinion instead of a more complex view of the
goses extant in tannaitic sources. A compilation of this
sort might serve to give the desired though distorted
impression that it is a thorough digest of rabbiunic

thought on the subject. Thus, Masechet Semahot could be

a further attempt to downplay and discredit the rabbinic

material which shows the goses to be juridically dead.

That the baraitot from ninmps 5382, which I

quoted, do not seem to te related to the talmudic

bﬁ
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material on goses cited in chapter one is not to deny any
possibility of a connection between the entire collection
of baraitot and the Talmud., WNost likely, though, 2)i8s A309
g a collection which was extant in part of the tanmaitic
period and thenceforth, but which was not widely known
or greatly influential. It was only later that this
material was picked up and quoted as the bagis for halachic
rulings.

Most of the laws given in this chapter about the
goses flow quite logically from the stated bellief that
the geses is alive in every respect. Just as with any
other living being, we are told by the texts quoted in
this chapter that we cannot kill the goses or in any
active way induce or expedite his death.

This ruling, Y9371 237 *A3 ®¥a *9a oo13a,

slearly has emerged as the position vis a vis the goses

i+ the Halachah,’® Prom all that has appeared in this

work thus far, it would seem that this is the only
position represented in our halachic writings. However,

have not finished presenting the talmudic statemenis
concerning the goses., In the next chapter I will show a firal
group of texts in which the goses is treated as dead. The

gsignificance of 3uch a find will subsequently be discussed.
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CHAFTER THREE

It might be argued that there is really no need
for this chapter. For, from aanaw n3o2 through
contemporary responsa literature, it appears that the
Halachah concerning the legal status of the goses has been
firmly and unguestionably established. What is the
purpose of presenting and discussing talmudic materials
which show the goses to be other than alive in all
respects?

My answer would be that Jews have never slammed
the door on halachic development. Throughout the
generations the halachic system has thrived as a dynamic
process, creatively encountering changing social

conditions. Merely frcm the proliferaticn of responsa

in recent decades, it is evident that this legal devzlopment

has not ceased.

The Talmud remains the major source for halachic
rulings. 1If it can be demonstrated that there exists
in the Talmud a substantial body of opinion that the
goses is juridically dead, then we have new grist for
halachic decisions vis a vis the goses and a more fluid
picture of his legal status.

It is true that the codes and responsa have not

picked up this halachic strand in their legal decisions.

Pcssibly this is because they were unaware of it. Possibly
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they had cogent reasons for ignoring it and adhering

to the position that the goses is alive in all respects.

But, with the illumination of this talmudic view that the

goses is, in fact, dead, we will be able to use halachic
material not heretofore used, while improving our understanding
of Jewish tradition's stance teward the goses.

Text: Yebamoth 120a (Mishnah), 120b (Gemara)

S"9X ODING Oy B33 51372 2y KUK ]CiCFD 1A ‘ranD
Ty E?K ]TI°¥D JUK 1°9231 13132 0T3IDY0 ©U
N22IK A'AAY 31731 TYYIA0 WAIRY ‘DR W03 K3hW
K33 §3 a71a* ‘7 Y0 ‘X Iy KYR j*1°FD (UK 12
]1*I12 niyes 22 %1 DIpaa 9o K%Y @xa 73 X% 0

Translation:

We testify (about the dead) only on the basis of
what is shown on the full face with the nose, in spite of
the fact that there are marks or his body or his belongings.
We may not testify until he has actually died, even if
we have seen him with his arteries cut, crucified, or
with a wild beast devouring him, We can give testimony only
if we have seen him within three days (after his death).

R. Judah b. Baba said: not is every man, and not is every
rlace, and not are all times alike.

Text: Yebamoth 120b

"0 OTITYIADT KID?2? Y121 1YYI32 IR I rary ‘Da
T30 19%38  1@S3 KINU 1Y KDED 13K QX a2
M08 M KXY KUChAYD KA XDUD KXY 100 001X ‘YR
1°7°¥2 K347 j337 K3 TR 13 @77 KA X°op K7 *CaR
13 13¥dC *37 21%34 9y 1TIYD 1KY 1°Ci3oa 2y
912°% *3uD }J*I°FD UK TICTIADA VY HX 2IK 1TYIN
RV ITPIX Ja "2 YDIPIKD Anv3D Y21 Mi'A?Y ANaY
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R33197D ]%202 DK KA KYVa KGCA2 RYaa AR DR
228 *am

Translation:

Even if they have seen him with his arteries cut,
etc,: that is to say that a man whose arteries have been
cut may live. This is refuted by the following: a man does
not defile until his soul departs, even if he is one whose
arteries have been cut and even if he is a goses. He does
not cause defilement, but he is not alive.

Abaye said: there is no contradiction. One is the
view of R. Simeon b. Eleazar, the other of the Rabbis who
taught: we can testify (as to death) about one whose
arteries are cut, but we cannot testify about the crucified.
R. Simeon b, Eleazar said: we cannot even testify about
orie whose arteries have been cut because one can burn
(cauterize) and he can live.

How can this be reconciled with the views of
R. Simeon b, 'leazar? Lo, it is taught at the end: it
happened in Asia that one was lowered intoc the sea and
only his leg surfaced. And the Sages said: if it was
above the knee, the wife may remarry. Below the knee,
she may not remarry. Waters are different, as they irritate
the wound. But, Rabbah bar bar Hana said: I myself have

seen an Arabian caravan merchant who took 2 sword and cut
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open his camel's arteries. But this did not cause his
braying to cease. Abaye said: this was a weak (knife).
Rabbzh said: it was done with a glowing hot knife, and all
agreed with this.

Commentary: According to the Mishnah, even though
witnesses saw him as a 1**12d, that is no evidence of death;
one whose arteries are cut may live. But, this is refuted
in the sugya by quoting Ohaloth 1:6 that one does not &uv2
before his soul has departed, although his arteries have
been cut or he is a goses. As was pointed out in Chapter
One of this work, Ohaloth 1:6 actually depicts the ooa
and q»*3:z2as alive in every respect. However, it is
clearly being invoked here to refute its and the Mishnah's
position. The reasoning of the sugya is that the Ohaloth
text says that a person doesn't Kuwd, but does not say he
can live. There is an assumption in this section of our
text that one who is a2 7**1aD or a ©012 is not alive. This
contradicts our Yebamoth KMishnah.

Thus, presented in the Gemara is the unmistakable
position that the o132 and the I1*%1id are not alive. They
do not yet defile, but f¢ ~ either the 1**310 or the D13,

" ' K9 K*°A%D Kid,,» he is not alive. For our purposes
it matters little that the Gemara misuses the Qhaloth
Mishnah to establish its position. What matters is the
clear intention to refute the Mishnah by introducing the
view that the goses is in fact dead.

The rest of the sugya contains attempts to

reconcile the points of view established in the Mishnah

' - u—
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and Gemara respectively. Abaye claims rather spuriously

that no contradiction exists. ILate in the sugya when

Rabbah bar bar Hana tells of a camel which was a 7**132
and yet survived, Abaye countered that the knife was
weak; in other words, were the knife stronger and the
arteries really pierced (if the camel was really ai**1i2 ),
the camel would be dead. So apparently, for Abaye, the
7**122 and, by extension from the Mishnah in Ohaloth, the
po1i are dead.

- By saying the piercing of the arteries was done
by a glowing hot knife, Rabbah is implying that the wound
was thus cauterized, and the 77112 can thereupon live.
The "%237 *737, concluding the sugya intimates that all
agree that with the use of such a knife, which cauterizes
while it pierces, the 7*?1i2(and the 8032) can remain
alive.

Even grarting Rabbah's controversial claim that
all parties indeed agree, such agreement would surround
only the use of a #32172Z j%30, In discussion about the
piercing of arteries in other parts of the sugya, there
is no reasuv: to think that a si3zi%n j*20 is called for.
In other words, Rabbah does not remove the x*up; the two

distinct positions about the <%**11pand the boix continue

to co-exist in the sugya.
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Text: Nazir 43a

15 X20° ORID3 2IK Y27 nI2YC A¥Y 1Y 172Aa% %n ‘Da
179917 MIFDCR 13N ‘7 DR 1A 3%3 RO NwYe
IXD? 1A°3I%3 KO'K DDIX DK Y™ 1ATTI'3 KOK
1°% NI2°2 IY SNI23 122 00X VYRR 17nabn "0k
7*% *yavp gnIpa 3*noa Ina%o 1"o%1 XY ooz
Rovz 23K XDDD 13X ONID2 TDIK a7 K*InNT Yaniadb
*RaY 02 *YITD KO ONID3 I2KT X221 ORavIAY GAy3a2
*ANN A3*D RYDY QNID3 KD NI12a R X2*Y 2K X120
*£a RDKRT X1a v2a% 12ma% 120a% 2vhoa ocatpa 1"aYv
8 12ma%0 1071 10y YPanpe Av 3T YYIWND 13K
17052 YRz YRAav Kp BR*? 2R KN30 YRa? a*? wavp
K3iuv TY KPR KDDD 13°K DI "Z*N*L A0 731°D hyow
K7 120a0%2 1"0%Y DEY2 1VYISEY TTYIAD 1Y YERY 1033
17392 a°T=3 Kp23T IY¥ *CI00 [ 3y% Xoo2 13°KT *anp
RSN KO *2Ina8

Translation:

Our rabbis taught: "to profane himself"l signifies
that (he can stay with him) until he dies. Rabbi said:
"when they die"@signifies that he is only defiled when the
other has died. What is the difference between them?

R. Johanan said: they differ only as to the texts from
which the law is derived. R. Lakish said: they differ
as to the law about a dying man., The one who uses "to

profane himself* includes goses as profanation. The one
who uses "when ihey die" says (there is no prohibition)
until he is dead, and so none in the case of goses.

The one .'ho derives the law from "to proiane
nimself", does he not have "when they die"? He needs this
for the following of Rabbi: it has been taught that when
Rabbi said "when they die,” he does not defile himself, but

he does defile himself (when in contact with those)
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suffering from the plague or an issue.

The one who derives the law from "when they die”
alsc requires it for this purpose. If this were all it
were needed for, it would read "when dead." As it says
"when they die," we infer from it both things.

The one who derives the law from "when they die,"
does he rot have "to profane himself"? "To profane
himself" signifies the following: +that one who is not
profaned (is obligated), but the one who is already
profaned is freed from obligation,

The one who derives the law from "to profane
himeelf” a2lso requires it for this purpose. If this were
its sole use, the Scripture would read: "to profane.” As
it szys "to profane himselif," we infer from it both things.

There is an objection: a man does not spread
defilement until his coul departs. Not even one whose
arteries have been cut or who is a goses. The one who
derives the law from "toc profane himself" is it not taught
here that he does not spread defilement? Defilement is
not spread until the soul departs, but there is already
profanation (before death).

Commentary: Two biblical texts seemingly are interpreted

to say that defilement is spread only after death. The
Gemara acks: what is the difference between them? (The
Gemara and R. Johanan feel that the rabbis and Judah Ha-Nasi
are saying the same thing, thus implying that defilement

and profanation are the same.) R. Lakish answers that
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they differ as to the law about goses. The one who derives

the law from "i%ma%?,, "to profane himself", includes
goses as profanation (goses profanes-he is no lenger
alive); the one who derives the law from "oayvda,, "when
they die", does not count a goses as defilement (the
goses is still alive).

There is an objection to the view that a goses
profanes; Ohaloth 1:6 is quoted to show that even a goses
does not spread defilement until he dies (the very fact
that this Mishnah which contends that a goses does not
defile is marshalled as a contradiction to the view that
a goses profanes demonstrates once again that defilement
and profanation were regarded as the same). The way this
sugya finally "solves" the contradiction between the
positions that a goses profanes, on the one hand, and that
a goses does not defile, on the other, is to make of
defilement and profanztion two different concepts and to
say that one can profane without being dead, while one
defiles only after death.

But, it is quite obvious that no distinction was
made between defilement .nd profanation elsewhere in this
sugya. Rather, they are seen as the same concept. The
difference of opinion revolves around the question of
whether the goses profanes (or defiles). Clearly, he
would were he considered dead and would not if thought alive.
So, stated in this sugya are two distinct pocsitions, one
that the goses is alive and does not defile, and the other

that he is dead and does defile.
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In stating that defilement occurs after death,
but profanation can precede death, the authors of the
sugya are asserting, In eifect, that the goses is alive
in any case. There exists here a scarcely veiled attempt
to obliterate the position that the goses is dead. In spite
of this effort, the view that the goses is considered dead
is plainly present in the Gemara.

Text: Sanhedrin 78a

AU RIAW a8%03 AR 37332 0*710 227 K39 0k ‘ba
ORIXZ K78 IpPNI KRV 3I*n XIA@ S'2¢ T3 DOIAA
DDI37 %7 *2ID 21 A=*IV? A7 DID I SIX *TCA
"BIZ K? KDYD KD A="8Y a2 27071 jRD GYDT *I%a
TYIPAR KV QLG *7%3 DODIX 022 *I%] ©0IAZ avy
Y57 YDIDT J&DY AGYZ A3 TCIAYACK KA Agyd ata
azve az*»u? a*% Y272 X7 v'D GYBY *T1'3 D013
QY302 *2hRAD X7 KT DY3D°C YDAl

Translation:

Rabbah said: all agree--one who kills the terefah
is exempt; one who kills one dying through an act of Cod
is liable. There is a dispute only about one dying
through an act of man: one likens him to a terefah, and one
likens him to one dying thrcugh an act of God. The one
who likens him to a tersfah, why does he not liken him to
one dying through an act of God? Because nothing has
been done to the one dying through an act of God; something
has been done to this one. And the one who likens him
to one dying through an act of heaven, why does he not
liken him to a terefah? A terefah has his vital organs
cut; this one does not have his vital organs cut.

Commentary: We are introduced to two types of woi1x—-—
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g*ds *71%3 00X anddIX *7°3 D03, There is no question
that the o*ov ¥1*2 cui1d is alive; one who kills him is 2+ m.
There is a dispute, however, about the b1%x *37%3 DuLY3, one
dying through an act of man., Some treat him as alive,
like the o*22 *7*3 ©o13, others as dead, like the aa*av,
The @I1x *7*'3 o013, though, is different from both the
g°Dd% *7%3 0032 and the #='70U; he does not fit completely
into either category.

The text does not try to resolve whether the
1% *3%2 S0v2 is alive or dead. This time both positions
are allowed to stand without an attempt to stifle the
latter.

This is the only place in the Babylonian Talmud
where such types of &*001: are discussed. Elsewhere,
only the term goses is used. We do not know whether
it refers to ©*og *71%3 0CI3 OorGIX *71'2 CoY13, or whether
the distinction made here is really valid for the rest
of the Talmud.
Text: Arachin 6% (Mishnah), éb (Gemara), 6b - ?7a (Gemara)

K330 7 1793 X2Y V7%3 K7 AMa°7 K31%3Y 00Vaa ‘*anp
01 Y3T 1%213p 1727w 3.2 TI¥3 2K KTapy 13
IO PUIAOLUKY WUIFDY JTIFEY 1713 IR
Translation:
One who is a goses or is about to be killed cannot
have his worth vowed or be subject to valuation.
Ra. Hanina ben Akabia says: he can be mad=2 the subject

of valuation since his price if fixed. R. Jose says: he

may vow another's worth, evaluate and sanctify, and if
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he causes damage, he is obligated (to make restitution).

Text: Arachin 6t (Gemara)

783 K91 X134 @'07 3 I1X?7T 173 K7 0013 X2Pel ‘D12
K29753 2707 K310 K78 K16 a27¥a1 372¥E I3 1KY
eee®7 YROK JIFI &Y KPK XV Q%27 3 IX?T V171°3 K2

Translation:

Granted that a goses cannot have his worth vowed
since he has no worth and cannot be evaluated because
he is not fit to be set before the priest and be evaluated.
But one about to be killed, granted he cannot have his
worth vowed since he has no worth, but why can he not
be made the subject of valuation?...
Commentary: Chapter twenty-seven of Leviticus discusses
the 179, value, of a person which is vowed to the Sanctuary.
One's 17¥ is determined solely by his age and not by
physical or mental condition (or even, for that matter, by
whether he is living or dead). So, if a person is
obligated to pay the 77¥ of another to the Sanctuary, all
he generally needs to know is the other person's age,
However, from the verse "ja2d AKX  IYI¥AY A4 322 VIvERyAN..."3
"and he shall be set hefore the priest, and thepriest shall
value him," the Gemara has interpreted that anyone who
can be set before the priest can be evaluated, and
anyone whe cannot be thus set cannot be evaluated.u In
our passage we are told that the goses falls into the
category of one who cannot be set before the priest and

hence who cannot be §7y3. R. Hanina ben Akabia rejects
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this view in the Mishnah, claiming instead that the PD0Y2
and the 37i*? ¥31° can be 717¥3, since their respective
prices are established by their age and by no other
criteria., Obviously, the Gemara does not support his
contention.

When the Mishnah talks of worth vowed, on the
other hand, it speaks of the actual worth of the individuzl.
Here, who one is and in what condition are of paramount
importance. The Gemara makes explicit that the opiriand
the 29a*2? K31* cannot have their worth vowed hecause they
have no worth. It is indeed impossible to say about a
living human being that he has no worth. It is only
upon acquiring the status of a dead entity that a person
truly becomes worthless. Apparently, the opo0l1iand the
391*7 K31* are regarded in such status in this sugya.

The ©ey: and the A9a°7 X31* are given the same
status in this sugya. Each is not subject to valuation,
and each cannot have his worth vowed for the same reason:
he has no worth. To bolster my claim that this is because
they are viewed as legally dead, it is important to see
if the legal statis of the 27a*%? §¥1* is anywhere firmly
established.

In Sanhedrin 85a is found that if a son of a
ivn*% x33* hits and curses his father, he is 3**n; however,
if another person hits and curses the same man, he is 71v=.
The guestion is logically asked: what is the difference
between a son and another person? The answer finally given

is that the son cannot be made an agent of the Bet Din to
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smite and curse his father. His obligation to honor his
father is so firm that it continues after his father's
death.” So, he is a**a for these actions by virtue of
being a son of theiavar*? xs1°,

But, another person is 91vs, explains the text,
because the 29a*% 31 is already a x?*vp K121, a dead
man. As he has the status of a dead entity, one who
inflicts blows or curses upon him is no longer held liable.
In fact, speaking of a x7a*% xs1*, the rabbis quote the
sages as saying that it is impossible to reverse the
legal decision rendered. ® His status is solidly
established. Since his status is conceptually linked to that
of the goses in the Arachin sugya, the status of the D013
therein is hardly in doubt., He is legally dead.

Text: Arachin 6b - 7a

D X2p RKINY 41D TAIPDY 1713 DX *0VY *30 ‘Da
*2%23 K2 Y"D ¢FIP2Y ITIVDY N1T133 KUK K27 DKP
2%0 13K PUYVA OOK 30 K0P RID PUTA OK3 *2v7y Y2
j*012203 2**n pUYN OK 30 01T *371 (*2IvEad
12 3313 32 2% 717223 HOV® 37 08 "a%-L"2T vXD3
13°% a5 9% 8170 930 XDp K3IN *31VsYdp (eI
A312 32 29 9192 N30 R T3V jYeMIYA j2 a3
12 T33X 13K =z 2y a122 F"I2T MBS X230 jeMmia jb
Kop RIN *322°27 A11I03 92742 31223 K3a jreva
*37% X*27 0%3 A2WAD2 1KY AMI02 32302 a3¥22 "30
K31°7 XaX A% *3..3 K2'SY K27 WUl A3IA3D 3D CGrY
13 1730¢ G*ANR 2°°h 0YINK3 2300 RIA 2av?
220 OR KT 48 LIK TR §3 Jiyoe Ca0 1T
2732 37 5%3 DALY PITA? 1aA%3 K?¢ VUs 0CIMKA
501* I"K I"2 AT1Y. BITAY J4Y] N30 Rop KT
KDp Ka& *322%0p %613 j2 aZ¥32 3. 2y av2za
TYIR I SMIY (10T ]2 A3V - 25 A0 T30
Yy 3190 ¥UIT ALK A2 PTMYEI D 3333 13K a0
ANY03 13 V0o G1282 RIGY (%<017%0 j& 373 13K d=
0TI 731033 30 KDP R3IN CiV-LT We- #3V63D
1903 331832 1KY 30 1TYIR j3 jIvow ‘71 xv01
x*21
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Translation:

R. Jose says: he may vow and evaluate etc.: Did
the first tanna say that? There is actually no dispute
about vowing, evaluating and sanctifying. There is a
dispute concerning if he causes damage. The first tanna
says that if he causes damage, he is not obligated to make
restitution. R. Jose says: 1if he causes damage, he is
obligated to make restitution.

What are they disputing? R. Joseph said: they
are disputing whether an oral debt can be collected from
the heirs. The first tanna says zn oral debt cannot
be collected from the heirs, and R. Jose says an oral
debt can be collected from the heirs. Rabbah said: all
are agreed that an oral debt cannot be collected from
the heirs., They are disputing here a written debt derived
from the Torah. The first tanna holds that a written debt
derived from the Torah is not like one written in a
document, R. Jose believes it is like one written in
a document,

There are thuse who teach this as referring to the
following: if one who is about to be killed wounds others,
he is obligated. Others who wound him are exempt.

R. Simeonhen Eleazar says: also he whc wounds others is
exempt because he cannot be brought before the Bet Din

again. From this it would seem that the first tanna believed
he could be brought before the Bet Din again.

R. Joseph said: they are disputing whether an oral
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debt can be collected from the heirs. The first tanna
believes an oral debt can be collected from the heirs,
and R. Simeon ben Eleazar believes it cannot be. Rabbah
said: all are agreed that an erzl debt cannot be collected
from the heirs. Here they are disputing whether a
written debt derived from the Torah is like one written
in a document. The first tanna thinks it is like one
written in a document. And R. Simeonben Eleazar thinks
it is not like one written in a document.

Commentary: The Gemaras states that the first opinicn in

the Mishnah does not conflict with that of R. Jose concerning
1113, J*7¥* and z*1p2. This is by no means clear from the
Mishnah. We must ask, if there was indeed no disagreement,
why did R. Jose feel compelled to say that the toyi and

the 295*7 K31* may vow another's worth, evaluate and
sanctify? Such a categorical denial of a dispute on

these points by the Cemara appears baseless. It is quite

possible that the tanna kamma believed the goses and the

374%7 ®-1" unable to perform these acts.

The Gemara does feel thai the two tannaim are
in dispute over whether the ©o1i or ava'7? ®33¥is 2*"n
when he causes damage. This is a dispute of some magnitude,
since to claim that if one causes damage, he is not
obligated to make restitution is to say that the perpetrator
is no longer considered alive.

The rabbis are obviously uncomfortable with the

view that the tanna kamma held this position and with the
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implication that the oc1ax and the a7a*% Kk331* are legally
dead. So, they ask"*17:z"pp *xd3, and claim that the
argument is really about oral debts and written debts. A
cursory glance at the Mishnah will convince anyone that

this is not the subject of a dispute between the tanna kamma

and R. Jose. This certainly appears to be an attempt to
divert attention and discussion from the Mishnah and its
GCemara and from the issue of whether the oo1s and the
3977 X31* are legally dead or alive. By asking *Kd3,
"s31%.*cp the rabbis insinuate that, unlike the previous
Gemara material, they now understand what the Mishnah is
talking about. This may have been their way, albeit a
far fetched one, of subverting the position that the 0t
and the a7a*% Ks1*are juridically dead.

Text: Kiddushin 78b (Mishnah), 78b (Cemara)

C*7Z OAY3Y 123KV JBK3 11K WTRD AT *33 WD ‘vanp
F71AY %37 CYIDKI S3K KI1G YD ACyRA@ N13va Wy
GYILRI DIR

Translation:

If one says: this son of mine is a bastard, he
is not believed. And even if both acknowledge that the
fetus in her womb i. a2 bastard, they are not believed.
R. Judah says: they are believed.

Text: Kiddushin 78b

1373 VYSY K347 $D%3cad MCIR aTIAT 20 ‘aa
*33 AT 017 GI8 JOR3 AT1AY Y37 L& JRIT DYINKD
JERI 33 133 %33 AT 01?2 LR jOKI. BeI) TM23
C¥IZI8 QY0201 a3320 }2 ar11 32172 ]33 arv w17 G0N
BL2ia 377 yn3® M3 JEA3 37 a%7 MK JiK3 13K
L% 93T 3299 E9E IYIY 2'A07 13'a aTIar *39%
BY3@ %8 37 .2 RaD?0 TREY K124 jYISA 7
A34C A7 A3NYD Y2 KT 13D KIF 9 A27 Kuv..

-



66

3771 12%2 WARY 19530 GY0232 a7 YaaY 87 YO
A2 MYI® C7I¥7 RI 875 37 A3p2 GIXK VKT VRD
0SI3 KYIu3 V2 1233w *H

Translation:

R. Judah says, they are believed: as it was
taught, "he shall acknowledge"’ (the first-born)--he shall
acknowledge him before others. From this R. Judah said:

2 man is believed when he says "this is my first-born son."
And just as a man is believed when he says "this is my
first-born son", so is a man believed when he says "this

is the son of a divorced woman" and "this is the son of a
halizah". And the sages say: he is not believed.

R. Nahman son of Isaac said to Rabbah: it is
clear why R. Judah needs the text "he shall acknowledge."
But, for the rabbis, why do they need "he shall acknowledge"?
Where acknowledgement is necessary For what is this ruling?
To give him a doublc portion? That is obvious. What
is the need for a verse, for if he wanted to make him a
gift, could he not do so? This refers to property which
fell 10 him afterwards. But to R. Meir who said: man can
transfer a thing which does not exist, why is "he shall
acknowledge" needed? When it fell to him while he is a
goses.

Commentarys The text quotes a related baraita of R. Judah.
Later rabbis try to explain why "1%2°, is needed. It is
clear to them why R. Judah needs it, but why do the rabbis
rieed it? Where acknowledgement of the first-born is

necessary. When is this? Not in order to give a double
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portion, because if he wants to give a gift he can do so.
How about vie a vis property that he will get in the
future? But R. Meir says man can transmit something
ron-existent. One does not have to declare the first-born
in this case. R. Meir declares that acknowledgement
is necessary for the time when property will come to he
who is a goses.

Normally, people can acquire property and give
possession of their wealth as they wish. Obviously,
R. Meir is putting the goses in a separate category; he
cannot participate in 1°3p as other human beings do (and for
Meir is thus not 1*721 232 *n, alive in all respects).
So, a man must determine his first-born in anticipation
of this unfortunate circumstance. The first-born would
inherit the property which came to his father when he is
a goses.

A larger discussion of inheritance and primogeniture,
also containing this sugya, not all germane to this study,

can be found beginning on the bottom of Baba Bathra 127a

and continuing on 127b (Mishnah on 126b).
Text: Pesahim 97b - 98a (Mishnah), 98a (Gemara)

1% GF? B3 YA §3 2T WK o=V a3p3 @viaoa ‘sainu
g%1spn o%ohuY 7aT3Y 107 1%L 1DzZTY1 28N0Yw
L% K?K nNDs L«% Y'INE 133 13xTaY K7 apY Wio3

o224

Translation:

One who sets aside a female or a two-year old male

for his Passover-offering, it should be grazed until it



68

becomes defiled. Then it is sold andits money spent for a
voluntary-o<fering or a peace-offering. One who separates
his Passover-offering and dies, his son after him must not
bring it as a Passover-offering, but as a peace-offering.

Text: Pesahim 98a

O NDY IAD= AN U'IZed M"a :“10% wos vvia0a ‘Da
1LY 3102 133 JYK ADS GILY 13IKYIY 1DY 310D 113
Xp 87 1"02 1K V"% oy aueY 0Y2%0 0IG? 138VIY
N2*K ARKA N*27 ©"C3 3P j°K NI1373% 0°713 130
0<% 13X%3° Dy 310D 133 AI30 GTIPp DT KDYIOK
ang n*27 KY8 KIpYFD AI?2'F N13T3K G700 K3 nos
Ril Q%272 ©IG? Y3IKR*ZY 10¥ 93122 133 j°K nsn
*XDY NIXA 0IIp A2 G2I¥? (K2, 2R DISA aLayap
J*1137 MoK YCaR 3¢ N0s LIG? ADs 0IWY 1IR3
Nt ©@I227 VIKT3Y 0¥ 133122 133 NIIA AN N Yanp
CI1Z7 ARSI 10y O31Z0 133 ]*R NISD OT1p N
11391 nIsn InkY NDT ORIYY 0K K'37W 30 B
NPT OTIY? DK YUK 37 HIIN3 DOI3 VTIK aAvag
JAT3 GC'R C%R3 1K DXT KA ¢ ™Y 1130 IAKR?
o'%93 IAZY NIZA WX WTIAC I3 2K KITAN
¥ap NIIA N30 KpY AVSH IAK

Translation:

One who sets asids his Passover-offering etc: our
rabbis taught: a man who sets aside his Passover-offering
and dies, if his sen is counted with him, he must bring
it as a Passover-offering. If his son is not counted with
him, he must bring .t as a peace-offering on the sixteenth.
On the sixteenth and not the fifteenth; it is thought that
vows and voluntary offerings are not sacrificed on festivals.,

When did the father die? If you said that he
died before midday, (then how is it said) if his son is
counted with him, he should bring it as a Passover-offering?
Certainly mourning had already come upon him. If he

died after midday, if his son is not counted with him, he
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must bring it as a peace-offering. But midday has stamped
it.

(Rabbah) said: actually, it is meant that he died
befere midday, and what does "he must bring it as a
Passover-offering" mean? For the second Passover. Abaye
said: it is taught incidentally: if he died after midday
and his son is counted with him, he must bring it as a
Passover-offering., If he died before midday and his son
is not counted with him, he must bring it as a peace-offering.

R. Sherabia said: actually, it means that he died
after midday when, for example, his father was a goses at
midday., R. Ashi said: actually, it means that he
died after midday which is like R. Simeon who said: live
animals are not rejected. Rabina said: it means, for
example, where he sets it aside after midday and the
owners died after miaday. And it is thought, midday sets it.
Commentary: The Mishnah says that if a man separates
his Passover-offering and dies, his son after him must
not bring it as a 02, but as a B*2%%,

The rabbis ask: when did the father die? Problems
are seen with placing the time of death either before or
after midday. Before: the obligation of mourning would
precede obligation vis a vis Passover., Afterwards: midday
would have stamped his offering as a nus, so how could
he bring it as a o'2%u?

Rabbzh says the Mishnah is talking about when the
father died before midday. Abaye interprets it that if he

died after midday and his son is counted with him, he brings
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it as a Passover-offering. If he died before midday and
his son is not registeredé with him, he brings it as a
reace-offering. R. Sherabia (pupil of Rabbah and Abaye)
says that the Mishnah speaks of when the father died after
midday in such a case where, for example, the father was
a goses at midday.

Usually, midday establishes the Passover. R. Sherabia
says the father died after midday. Thisshould mean that
the nbs has already been established. How, then, could
it be Lrought as a ©*2%w? Sherabia gives as an example
the case where the father was a goses at midday. He is
not yet one hundred percent dead; that is to say, his
status does not yet call for his being mourned. So, there
is no gquestion of the mourning obligation preceding the
Passover obligation. But, obviously, according to Sherabia,
midday does not establish themnos for the goses. Hence,

- 1e son can bring the offering as ao*s%¢ consistent
with the Mishnah.

For Sherabia, then, midday does not establish the
nos for the goses. He seems to be giving the goses a
different status from other peopl. . It must be remembered
that in Jewish law all vital signs of life need not be
extinguished (and the mourning obligation need not have
begun) for an individual to be juridically dead.B
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Concluding Remarks:

It has been my purpose in this chapter to demonstrate
that the attitude toward the goses contained in ninze noD,
the codes and many responsa, that he is 1371 3% *a, is not
the only position vis a vis the goses evident in the Talmud.
From a close reading of these halachic passages in this
chapter, it is possible to discern another attitude with
regard to the goses--that he is legally dead. In some of
these texts this stance is stated rather explicitly. 1In
others, it is more implicit. The last two sugyot did nect
ostensively exhibit this view, but did give the goses a
status disiinct from living humans.

Thus has been found and isolated this distinct
strand concerning the goses woven through the Talmud. It
is undoubtedly a minority position, but it is there nevertheless,
to be studied, developed and perhaps applied to modern
problems,

That this view--the goses is juridically dead--is
not the dominant judgment found in the Talmud is of no
surprise. It is perhaps more surprising that it can be
found and traced 2° all. For we have seen attempts to
destroy, denigrate or deemphasize this view in this
chapter. Earlier we witnessed what most probably
constitutes a polemic against this position from some late
amoraim. The stance that the goses is legally dead was
clearly not always looked upon with favor, to put it

mildly. It is altogether possible that even stronger
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expressions of this attitude were squelched or were present

’ among the tannaim and the amoraim, but never made it into

the Talmud. We can be a bit amazed and somewhat gratified
that this different opinion of the goses' status was not
completely purged from this major halachic compendium.
The ramifications of the presence of this position in the
Talmud will be discussed in the concluding chapter along
with some hypotheses as to why this stance was ill-treated
by some rabois of the talmudic period and ignored by

l later halachic authorities.
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Notes

lieviticus 21:4,

2Numbers 6:7,

3Leviticus 27:8.

*arachin ka.

5see the next Mishnah--Sanhedrin 85b--in which one
who curses his parents after their death isa*»m . Curiously
enough, though, the son is not a2*°*n for smiting them after
their death.

6Sanhedrin 44b,

?Deuteronomy 21:17,

Bsee my discussion of the terefah in the introduction
to this thesis.



CONCLUSICN

In the introduction to this thesis I raised the
issue whether the goses ever possessed the same legal status
as the terefah, juridically dead. I hope I have succeeded
in demonstrating this to be the case. Though not the
dominant position to be sure, this stance is evident in
various sugyot in the Talmud. Still to be confronted is
the question of why the view that the goses is legally
dead really matters, especially since it is not cited at all
in later halachic compendia.

My answer is three-fold. First, I believe that
only when shown the range of attitudes held by our sages
can Jews who derive values and guidance from their
religion make informed Jewish judgments. After a thorough
presentation of the tradition on any given issue, Jews
should have a better understanding of what viewpoints may
legitimately be considered Jewish and may make critical
decisions according “> these guidelines. In this case the
illumination of the stance that the goses is legally dead
may broaden the medical options contemplated by Jews.

Second, that later legal collections have not utilized
the notion of the goses being juridically dead in no way

prevents rabbinical authorities from doing so in the future.

As early a source as Mishnah Eduyoth 1:5 shows support

for the use of a minority view as possible halachic
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precedent.1 If Jewish law is to avoid crippling

stagnation, it will become necessary to look beyond the
codes to find material not previously quoted which may
become the basis for future juridical decisions. At
least, these sugyot on goses must be part of any impartial
responsum on the status of the goses in the face of
contemporary medical and technological advances not known
to former &%p0l=,

Third, the utilization of this minority stance on
goses would raise intriguing possibilities and problems in
the area of medical ethics. For if the goses is regarded
as possessing the same status as the tarefah, then it
stands tec reason that one who kills him is exonerated from
guilt,

1 have already pointed out that a legal 71v2 does
not constitute medical or ethical license, Moreover,
Maimonides' statement that one is exempt from the laws of
man may imply that he is not seen as guiltless in the eyes
of God.2 Nevertheless, whether a docior or anyone else made
use of direct or indirect, active or passie means to
bring about the patient's death, he could not be successfully
prosecuted in Jewish law, given this understanding of
the goses. This would be the case whether, for example,
the doctor injected lethal drugs, removed an artificial
respirator or withheld treatment.

Assuming goses or for that matter terefah can be
clearly defined, hardly an insignificant hurdle, we can

readily see how such a ruling could profoundly influence
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Jewish approaches to medicine, Relatively free from legal
encumbrance, the doctor would now have greater latitude
from the perspective of Jewish law to assess the case of
a goses and 1o do, perhaps in consultation with other
physicians, family, etc., what he sees fit, even if this
would involve acts of euthanasia,

At this moment there is little the Halachah prescribes
for relieving the agony of the patient and family. The law
rather firmly ties the docter's hands. A ruling based
on the minority position regarding goses outlined in this
work could loosen the reins upon the doctor. He might
decide, for instance, that the efforts now expended to
keep a hopelessly dying goses alive can be reduced or
suspended.

Among the dangers of releasing the doctor from
judicial strictures would be investing him with nearly
anlimited power to decide wheo shall live and who shall
die. The physician could "play God," as it were, with
legal impunity. We have learned toc many painful lessons
of late to trust people in authority to abide by an inner
ethical sense even that which c.nes from c*ov axl°*,
fear of God. Some type of ethics committee would
inevitably have to be set ap to keep watch over medical
practitioners.

Perhaps we can now understand more clearly why

later rabbinic authorities may have ignored this talmudic

viewpoint uncovered in this thesis. We may alsc understand

why the position was subjected to such abuse even within the

1
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Talmud. Quite possibly the reason was that the rabbis
did not wish to pernit anybody to "play God."™ Human
life was too sacred to them to leave judgments as to who
shall live and who shall die ir the hands of anyone but
God. Any support for the view that the goses, a term which
certainly encompassed a great percentage of the dying, is
juridically dead could permit humarn beings to perform
actions which would terminate signs of life in fellow human
beings without legal consequences. The rabbis may have
felt, in addition, that such a situation would lead to an
overall debasement of the value of human life, something
they could in no way condone.J

Indeed, adopting the position that the goses is
737 737 *n is life-affirming. A monolithic stance such
as the one taken by the post-talmudic authorities cited
in this thesis is also convenient, for it permits the
avoidance of knotty problems. Under halachic rubrics
like those in the codes, there is no need to determine
precisely what a goses or @ terefah is, Similarly, many
dilemmas of an ethical, religious and legal nature are
also avoided.

What I hope I have achieved in this dissertation
is to convey the sense that Jewish tradition is far from
monolithic in its approach to the goses. Certainly
once we determine the possibility that a person can exhibit
conventional signs of life and even, as Maimonides has
stated, be able to eat, drink and walk in the marketplaceu.

vet nevertheless be considered dead (and that the goses
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is at times thought of in like status), we can begin to
appreciate the complexity of Jewish thought on life and
death issues.

I know full well that I have not solved any of
the major contemporary halachic problems related to
euthanasia and the treatment of the terminally ill. 1In
fact, I have most likely complicated more than I have
clarified. However, muddying the waters was part of my in-
tention, I nave tried to show that we can not assert
that the goses is alive in all respects and then feel
confident that the Jewish view toward euthanasia is clear.
Jewish tradition not only has breadth; it also has great
depth, tremendous complexity. That, hopefully, has come
through in this work. If after reading this paper, the
reader cannot state Judaism's view of the goses in a
single sentence, then my efforts have borne fruit, and
the process of dealing with a complex issue with all

sides of the question before us has been started.
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Notes

lThe Mishnah reads: j*a 7°m*a *327 j°7721D Ad%1,

173 AKX ORE  L]%317100 *372 KPR 273 1KY ?URIA .]v3Vza
1930 T"3 Y27 PEa% 210% 173 JYR@ 1°7F JI20°1 IAYA *I327 nK
LOD2A2 1322 7173 a3 L1303y ApIA3 138D 9113 AYaCe 1Y
2027 213* 13°K  .a2303 R? PaR .1%323  .j%aD3 B2 93K
",1%3237 abon3 130D 2172 AACT IY 137

2See Maimonides' Mishneh Torah, Book of Damages,
laws of Homicide and Life Preservation 2:8.

3See. for example, Mishnah Sanhedrin 4:5.

bMaimonides, Mishneh Torah, Laws of Homicide
and Life Preservation 2:8.
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