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DIGEST 

This thesis examines the halakhic literature as well as modem responsa on the 

subject of the shoteh, usually translated as mental defective, in Jewish Law. The mainstream 

of the tradition considers the shoteh incompetent and therefore unable to perform the 

mitzvot, and often groups him with the deaf-mute, the minor, or other members of the 

community who are excluded from full participation. 

The literature examined in this thesis includes the Mishnah, several references to 

the Babylonian Talmud, the Mishneh Torah of Maimonides, and selected modem Orthodox 

and Reform responsa. The halakhic question is twofold: first, what constitutes incompetence 

due to mental defect and second, whether all individuals who meet certain criteria should be 

lumped into one category, or whether there are gradations in the nature of the shoteh. 

Patterns of interpretation arise in the literature and are examined herein. Additionally, 

selected works addressing the psychological and psychiatric issues of mental illness have 

been brought to bear, where appropriate. 

The analysis in this thesis suggests an emphasis on excluding the shoteh, however 

defined, from participation in Jewish life. This has led, particularly in the Reform milieu, 

to a discrepancy between the halakhah and the professed desire on the part of the Reform 

rabbinate to include in our community those Jews who have heretofore been marginalized. 
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INTRODUCTION 

There was a middle aged woman in a small congregation who was mentally disturbed. 

Her behavior in public was unpredictable; sometimes she was an annoyance, at other times 

a distraction; her presence often made others feel uncomfortable. No one knew why she 

behaved the way she did, though many people had theories and gossiped regularly about 

her condition. ·She was oblivious to the responses of others; neither their comments about 

h~r nor their discomfort seemed to register. The one thing that was clear was that she loved 

coming to Temple. She came to services Friday nights, she came to Hebrew class and 

Torah study, she came to adult education lectures, she came to everything the Temple 

offered. She loved to talk to other congregants, but most of all she loved to ask the Rabbi 

questions. She would ask many different questions on wide ranging topics, sometimes 

related to an adult education topic at hand, sometimes completely unrelated. Still other 

times she would ask the same question over and over and over again. The Rabbi was very . 

patient and tried to answer her questions as best he could.and to deflect her when necessary, 

but it was a constant struggle. Her fellow congregants were not always so patient. 

Eventually, attendance at Torah study dwindled down to nothing as people stopped coming, 

tired of her actions manipulating and monopolizing the Rabbi's time. Finally, when no one 

else was attending besides her and the Rabbi, she stopped coming as well. After a while 

and many requests from the Rabbi, other congregants began returning to the Torah study 

class, but she did not. She still came to services from time to time and to the occasional 

lecture, but she never attended regularly again. The Temple had been an important part of 

her life; had her priorities changed? Had the attitudes of her fellow congregants chased her 

away or had they simply confused her to the point of non-participation? Could the Rabbi 

have done more to make her feel welcome or should he have done more to protect the rest 

of the congregation from her disruptive behavior? 
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There are many questions raised by this episode, which is repeated in congregations 

across the country and around the world. Who are the mentally ill and how do we, as 

modem Reform Jews respond to their presence in our communities? We have a goal of 

making all who enter our doors feel welcome, but what do we do when someone is, by 

their very presence, disruptive of all that takes place inside those doors? This thesis will 

seek to examine the legal category of the i1~1it' (shoteh): the mentally insane individual who 

is exempted from almost all legal responsibility by reason of his lack of comprehension and 

inability to form an intention. We will ask who is a i1~1it' and what are the general rules 

concerning members of the category? The category will be traced from the Mishnah, 

through the codificatory literature, specifically Maimonides' Mishneh Torah, and eventually 

to the responsa literature, including selected modern responsa. This thesis will conclude 

with a few comments on the role of the mentally ill in our congregations and the difficult 

balance to be struck between respect and care for the disabled and the need to protect the 

rest of the congregation from undue stress at the hands of those without even an understanding 

of their own actions. 

There are many examples of individuals suffering from mental illness in Jewish 

literature. The prophets see visions,1 King Saul is terribly troubled, 2 and Ben Zoma goes 

into the famous garden and becomes demented,3 just to cite a few.4 For our purposes, 

though, we can start by turning to the Talmud, Hagigah 3b,where the Rabbis put forward 

several options as to who may be a i1~1tl7. 

1Numbers 11:26-29, Hosea 12:11, Ezekiel 1:1, etc. 

21 Samuel 16:14-23, 18:8-12, 19:9-10, etc. 

3Hagigah 14b "Y:i.!iiJ1 f'li:il i-nm p.." 

1While this paper will address the issue of the legal category of the i1t:i1W, as seen through 
Rabbinic Literature, for a more Bible-specific treatment of the issue of mental disorders, one should consult: 
Albert I. Rabin, Psychological Issues in Biblical Lore, New York, NY: Springer, 1998. 
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Text 1: Hagigah 3b 

.imo::i nl'\ yip7,ji11 ,mi:ipn n':i:i 17m ,n7,7:i '1'n' l'\l1'il ?ilt!Hli' 1ili'l'\ 
nnl'\:i 17':'.ll'\ :i7,jN pm' 'Ji .nnN n:i::i 1?1::i in''IZ' 1:11 :i7,jN N.l1il :ii , if'.j11'N 
1il7 1':1'.17 N71 'N • '7,j.l N1n:i 17':'.JN - 111tl'IZ' li1 inl;i 1':1'.171 'N ?'f'.j1 ':l'il + lilf'.j 
1?m ,mti'IZ' li1 in? 1':1'.17 Np1 071:117 - 1N7 'f'.j.l in?i::i i?'::iN - mti'IZ' li1 
Nl1'il1 '1':1'.17 Nj.'1 N1il ilN7,j1'0 mi P?'.17 ili'IZ'n'IZ' '1::l 117,j'N - mi:ipil rr:i:i 
m:iwnf'.j 7:11:i im'N - imo::i nN yip7,ji11 ,;p1nN o::i,11.:il im'N - n?,?:i '1'n' 
1:1111',j il'IZ''.17.l1 , 77,j;i,, iii';jn iiw m.:i'IZ' '?;j::J in? ilin - m71::i7 1i1.l'1J'.171 ti'::J .N1il 
1JN7;ji1 ilT il'01!Z' 1ilT 'N :N'.ln1 Nil N.l1i1 :ii? il'7 '.17'7,j'IZ' 'N :N:J:J :11 if'.jl'\ .7::i7 
'.171j.'f'.jf'.j - il':l i1i1 i11il '::l :in? N''.17:l'N ,il':l i1il il1fl , 1? C'.lnU!Z' iJ?;j ?::i 

• 1p'n - ?11i1 il1il 1i171:J7,j N7,j?1 11'\ ,Nil? N'7,j11 ,il'J i1il il1il1 N1il imo::i 

The answer to the question, "Who is a iltl1'1Z'," comes from a debate between two 

111NI1"1:1(baraitot). 5 The iltl1'1Z' could be "one who wanders around alone at night, sleeps 

in the cemetery, and rends his garment," for no apparent reason. The Rabbis then debate 

whether a person needs to perrorm just one of these acts, all three of these acts, one act 

three times, or each act three times in order to be called a il'01'1Z'. Then, Rav Huna attacks 

the position of accepting one isolated incident as proof of insanity by addressing possible 

reasons for each separate act. Perhaps the person is just sad and goes out walking alone; 

surely that by itself would not make him insane, for example. Eventually, the Rabbis 

decide that if a person perrormed all three acts, he would be like the ox that "gored an ox, a 

donkey, and a camel, making it 1'.1717,j (muad)6 for all animals." Rashi helps by explaining 

that, like the wildly unpredictably ox described in Baba Kama 37a, a person who perrormed 

three unrelated abnormal acts could be ruled generally insane. Nevertheless, another 

Nn"i:l (baraita) is raised that suggests a i1'01tv is a person who destroys everything that is 

given to him. This seems to relate to the "rending of garments," symptom noted in the first 

N!l"i:l, but doesn't take into account the possibility of wildly varying actions. Instead, the 

5A Baraita is a Tanaitic source that is not from the Mishnah. 

&'Warned." An animal who had gored in the past is assumed to be likely to try to gore again and 
if such a second incident occurs, the owner, who by this point should have known better, is fully liable. In 
this case, the dangerousness of the ox would be undeniable as it had gored three different types, not merely 
picking on other oxen, for example. 
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irrational destructiveness of the individual is taken as evidence enough on its own. 

Interestingly, the Rabbis do not choose to resolve the debate between the two rmtn"1:l, 

nor do they answer the question of how many symptoms a person needs to exhibit to be 

ruled insane. This little section of ~1~l (gemara) serves, therefore, not as a definitive rule 

for insanity, but rather as an indication that the question is open, and a jumping off point 

for further investigation. It is worth noting that this discussion comes in reference to · 

Mishnah Hagigah 1:1 on the topic of who is exempt from making the pilgrimage to the 

Temple, one of the nr .:nzm that will be examined in Chapter One. 

Also in the Talmud, we find a passage about 01P"111p (kurdaikos): 

Text 2: Gittin 67b 

i::in::i 17.JX .ci?::i 17.JX x? - 'mvx? tn i:in::i 1T.Jx1 ,01p"111p nnxiti '~ +''Jn~ 
C1'.:111nxi1 P1:i1 px - u:in::in x? 1~!'\1 1m1 ,01p"111p nnxi 'nitiN? tn 
iliti?iti imx ppii::i , 1iti~1:i p::i1m 1niti~? tn :iin::iJ i? i1~N1 ,pnnitiJ .oi7::i 
'NT.J +'~" . un'i i:in::i' i7?N '1i1 - lil lil 7:171 i~7 ix? 7'.17 1~~ cm ,c,~y::i 
l" i:::iitiJiti 'T.J PJn'71 .N111:sy~1 xnin x1~n il'n::i.:ii :?xi~iti 1~~ ?01P"111p 

.X'.IT'~p? ?ilJ'~ _l'\p::lJ '~~' .il~iti 01P"111p xni1 Xi11 , 7"~P Xi1 liti1n 

The rules for one stricken by 01P"i11p, seem similar to the rules for the i1tl1iti we 

will find in the coming chapters. The stricken man is ineligible to write a tll (get) "bill of 

divorcement" for his wife due to his inability to form an intention while being not of sound 

mind. This is the root of the problem: intention and understanding ·are required for most 

actions to count in Jewish law. Indeed, anything he says while suffering its effects is 

deemed as if he had said nothing at all. What exactly is 01P"111p? Shmuel seems to 

suggest that it is an overwhelming drunkenness from drinking undiluted wine, though the 

Rabbis suggest that it is really the name of an evil spirit that attacks the drinkers of such 

wine. Rashi agrees with the demon assessment, but Maimonides, in his commentary to 

this i1Jiti~, suggests that it is really a seizure; an example of one who is temporarily 
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incapacitated due to mental illness. Dr. Julius Preuss, in his famous medical treatise, 

Biblisch-Talmudische Medezin, translated by Dr. Fred Rosner, discusses the various 

interpretations presented by authorities both medical and rabbinic and suggests, in the end, 

that while the Talmud is likely referring to the ancient diagnosis of morbus cardiacus "a 

disease of the stomach (or perhaps heart)", that it is not nimia imbecillitas corporis 

"greater complete insanity." Regardless, Preuss suggests that the true nature of 01j?"111j? 

is unclear.7 

While the i-ti~.:i, goes on from this point to a long discussion of remedies for various 

ailments and stories of heroes and demons, this passage indicates that the issues of mental 

illness and the incapacity that it creates were hard to understand by those not affected. Still 

today we refer to the "demons" that plague a mentally ill person. As Dr. Paul Dobransky 

of the Mind Horizons mental health organziation noted poetically, 

"Demons do exist. In the most severe forms of mental illness - like 
Bipolar and Schizophrenic disorders - these creatures tend to wrestle their 
victims and families into feeling trapped, jailed inside invisible walls of 
distorted ideas, and confined by twisted perceptions. At times the lock 
seems to rust over, begging for keys that have not yet been invented.8 

' 

How, though, does our Jewish tradition respond to the inclusion of such individuals, 

demons and all, in the Jewish community and in society as a whole? At this point it is 

worth turning in earnest to the sources: the Mishnah, the I11:J7i1 (hilchot) "laws" of 

Maimonides' Mishneh Torah, and the responsa literature to see what they have to say. In 

the end, this thesis will evaluate the source material to see if the general rules continue 

throughout and what bearing they have on our larger issue. 

7Preuss, Julius, "Mental Disorders," in Biblisch-Talmudische Medizin, trans. Fred Rosner, 
Journal of Psychology and Judaism 3, no. 2 (1978), 126-143. 

8Dr. Paul Dobransky, M.D., Freedom Within (Not From) Mental Illness,2003, 
http://www.mindhorizons.org/ 
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CHAPTER ONE. The Shoteh in the Mishnah 

There are several mentions of the term iltl11ll in the Mishnah and, as such, an 

investigation of each provides an important starting point for the overall examination of the 

legal category. These individual texts can be divided into three main categories: various 

cases which establish the legal status of the iltl11ll, cases which include the iltl11ll in the 

familiar trio of the lll1n (heresh, "deaf-mute,") the iltl11ll, and the ltlP (katan, "minor") as an 

example of n1J11ll m::i?n ~11'.lt (tzeiruf halakhot shonot, "the combination of various 

m::i?il"), and cases in which the term iltlWi is used in an alternative sense. Each ilJIZJi';) will 

be followed by a short commentary and analysis. A more detailed evaluation appears at the 

end of the chapter. 

Category One: Shoteh Status References 

Text3: Terumah 1:1 

• 1tlj:'il1 .iltl11llil1 .tv1nil ,iJ7;)11rJ lr17;)11rl px , 17;)1rJ CJX1 • 17;)11rl' ~? .mzmn (X) 
in7;)11n rx .mwi:i i?':JX • ?~itv' ?w nx cinw '1::lJ • i?w U'~W nx ciu'im 

!i17;)11.n 

This ilJiV7;) places the iltl1iZi in a decidedly low legal status. The ilJiVi';) discusses the 

rules of who may and who may not participate in the ritual of the heave offering. The trio 

of the win, the il'01iV, and the ltlP may not tithe their own grain, a thief may not tithe from 

that which is not his, and a non-Jew may not tithe on behalf of an Israelite, and if any of 

them should do so, their tithe is deemed invalid. This is not surprising, except when 

compared with Terumah 1:2, the following ilJiV7;), in which a deaf person who is not mute 

is similarly forbidden from the beginning, but if such a person did perform the tithe, it 

counts. This is an example of the legal principle of il?'nn::i?i';) (milakhatkhilah) in which a 

stricter standard is encouraged from the start but a more lenient ruling, i:lYi:l (bidiavad), 
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is allowed for after the fact. Likewise, Terumah 1:6 also forbids tithing by mutes, drunks, 

naked people, the blind, and those unclean due to a semen emission, yet allows their tithes 

after the fact. It seems, therefore, that the status of the i1tl1tl7 is lower than that of the deaf, 

the mute, the drunk, the blind, and the unclean, and equal to that of the thief and the 

non-Jew. 

Text 4: Yevamot 4:6 

,i1ti1tti'J ,~ ,tl71n::i ,~ ,CJ'il n.l'1~~ ~1J'tl7 1:17 7111::i ,~ 7'1l't17 1'.17 Ttip::i il7n m 
: CJJ' ix ri7n ix ,i11l?,j 1'7:9' I,, CJ'1?,j1X x7x , ,, 1':9'?,jWi px 

This i1Jt17?,j, on the topic of 01::1' (yibum, "levirate marriage")9
, explains that one 

brother may not wait for the i1tl1t17 to recover his sanity in order to take responsibility ahead 

of him to fulfil his duties. In this i1Jtti'?,j, the category of the i1tl1tl7 is linked with a brother 

who is a Jtlj:' and one who is across the sea and, therefore, unavailable. This is truly an 

interesting comparison. Certainly the 7tip will grow up, and the one who is across the sea 

could come home; does this mean that the i1tl1tl7 can in fact recover from his illness? We 

will see from other n1'Jll7?,j (mishnayot), thatthe status of insanity is sometimes regarded 

as temporary. The only drawback is that the iltl1t17 here is linked with the iii1n who, while 

he may recover, is unlikely to do so. 

Text 5: Sotah 4:5 

tl71Jn il'iltti' 1~ ,iltlrltl7J 1~ i17'.17J tl71Mn.lll7 '?,j , 1il7 pXJj?~ 1'1 rl'Jtti' 17~1 (il) 

~x , 1?,j1N '01' '::11 .i1nJU1:l?,j i17o~1? N7N , 111.jX i1n1j?ttii17 N1? • p110Ni1 n':l:l 
!ilJj?tti'' l'110Ni1 rl'::rn i17Y:l Nl'tti:l7 .ilmj:'ll7i17 

9Levirate marriage is the obligation of a man to marry his widowed sister-in-law in order to 
provide an heir for his dead brother as commanded in Deuteronomy 25:5-10. The passage also explains the 
rule, which would later become the preferred solution, in which the brother-in-law would reject and thereby 
release the widow through the custom of ill'':in ( chalitzah). 
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This ilJ'IZ'~ allows for issuing a warning to the wife of a man who has become a 

'IZ'1n, a i1~1'1Z', or has been sent to prison. The understanding is that such a man is unable to 

act on his own and therefore the pi !l':J (Beit Din, "Court") stands in as his representatives 

in dealing with the suspected adultery of his wife. While they are grouped together, the 

'IZ'1n and the il~1'1Z' are unable to act due to their lack of knowledge, whereas the prisoner is 

unable to act to confront his wife due to his confinement. 

Text 6: Gittin 2:6 

'1:JJ ,n::iri'IZ' J1 i1~1'1Z' ,n!l::iriJ1 ~7;)10 ,np::iriJ1 'IZ'in , 7'1li11 jtipi1 7::ip m 
,nri::iriJ1 imi ~~ncJ1 nm::i ,np::imi imi '!Z'1nriJ1 np::i 7::i~ • 7io::i , 1'll'1J1 

:i'IZ':i ,mn::i u:nci m7nri'IZ' ?:i ,7?:in m .i'IZ':i ,n::iri'IZ'J1 imi il~l'1'1Z'J1 '1:J'IZ' 

If a husband gives a ti.A through a ilti1'1Z' acting as an agent who in tum delivers it to 

the wife, this i1J'IZ'~ questions the mental status of the il~1'1Z' during the delivery process. If 

he was insane at the time he received it from the husband but sane at the time he delivers it 

to the wife, it is an invalid ~l. If, however, the agent is sane at the time of receipt then 

goes insane, but recovers his sanity before delivering the document to the wife, then the 

delivery is deemed valid. The ilJ'IZ'~ declares, "If at the beginning and at the end an act is 

performed knowingly, it is valid." This supports the theory of temporary insanity and 

renders the il~1'1Z' status a non-factor as long as a person is sane at the outset and recovers 

prior to completing an action. The issue at stake is the ability of the agent to understand his 

mission. The 'IZ'1n, ilti1'1Z' and the j~p are always assumed to lack the ability to understand 

due to their respective conditions. Their association with the convert in this case is not a 

linking based on social status but rather an admission that at the time of engagement for 

agency, the now converted person was then a non-Jew and couldn't possibly have been 

aware of the laws concerning the ~"' nor could he have been expected to understand the 

rules of agency. 
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Therefore his act was just as unknowing as that of the ill1n, i1'01ill, or ltlj?, but for different 

reasons. 

Text 7: Baba Kama 4:4 

m.:iill ltip1 ;iow; ill1n ?ill1 .::i"n ltip1 i1ti1ill ill1n ?ill 11ill m.:iill np::i ?ill 11ill <1> 
1i17 1'1'?.)Y?.) p1 11':2 .n.:t.Jill ltipi i1ti1ill ill1n ?ill 11ill • 11ti::i .np::i ?ill 11ill 
''1li11 il'01illil i1:J11ill.l .ill1ni1 npE>m ,OH'11'01:JX 'J::l::l Jil? l'1'Y?.)1 01:J11'01:JX 
11ill ,111j?Tn:l X1i1 '1il 1?.)1X '01' '::21 ,1'X?.) '::11 '1::11 .11117.)117 1Tn •ltlj?i1 

imn'l'ill x?i .m' ':l <x:i 1117.)ill> 17.)XJill .i1l1'?.) :l"n 1J'X p1t11x;i 

In the case of an ox that gores another ox, this i1Jill?.) rules that a iltl1ill is entitled to 

damages as a victim owner of an ox gored by another, but as the owner of the offending 

ox, the il'01ill is not culpable. If both owners are handicapped in any way (e.g., ill1n, i1'01ill, 

lt?j?), a guardian is to be appointed by the court to determine any potential damages. If the 

owner of the offending ox recovers, Rabbi Meir declares that the ox should be deemed 

harmless once more but Rabbi Jose claims that the ox retains its status as a gorer. Perhaps 

Rabbi Meir presumes that a knowing owner would have been able to prevent the incident. 

This i1Jill?.) provides two important insights into the status of the i1t?1ill. First, it shows that 

the handicapped can be exempted from responsibility for their possessions as an offending 

owner but still claim damages as a victim, a built in protection for the otherwise 

disenfranchised. Second, it once again supports the concept that the i1'01ill can recover, 

perhaps just as a lt?P will surely grow up. 

Text 8: Bekhorot 7:6 

~'P?.)ill ?:i • ?py 1ili'X • 7pYi11 .i1p'::i ?;;:ii • ,, m::i1:i1~::i1 • r1?101p::i ill'j??.)i1 m 
x1r i:ipy .1?1u?.) ;ix1r np'&i .n7 1l mpillu rm:i1:i1x pxi 1'mo1::i 
i;; mt?i?p ix • n 7Y n m::i:i11?.) rm;;:i1~ • nx 'iill:i n:i.n1 11101::i • 1'1inx7 
il:J ill' t:lX .;i:mni 11111' 1:!. i111'il • 1ill:J .i1:J11n1 j?1::li1 17.) ilti?.)l;i , 1ill::l .p1::lil 
':!.1 s:i.1x1 t:l'1illY illill1 illill P7l1:i.1 1'1':J 111' .1ill:i .ix? cxi .?1o::i .c1y 
.t:l'1'ill:J?.) t:l'?.):Jn1 • 7oi::i '::l i • 1'1' '11ill::i ti?1illi1 ,c,?oi::i t:l'?.):Jn1 • 1'ill:J?;j i111i1' 
t:l'YlJ ,7y::i1 • 11:iillil1 .i1ti1illi11 .ill1nm .o:i.:im .n::ipm .1p:i.?i11 • 11n'li11 • 'ill1::lil 
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il~il::i::i i1ti1iil i~ix ?x,7~,, p 11y~iz' pi .il~il::i::i piii?:J1 .ci~::i p?ioEi • pi1i1ti 

piiil::ii .cix::i p?ioEi • p1?11?1 '?Y::i ~x i~ix iTY'?X 'Ji • in::i1~il 1~ il.l'X 
: il~i1::l::l 

Being a i1ti1iil is but one of many disqualifications to being a priest presented in this 

il.'liil~, itself a definition of the law expressed by Leviticus 22: 16-23 prohibiting anyone 

with a defect from serving as a priest. In this ii.lit?~, as in the section from Leviticus, all of 

the disqualifying factors are physical except here the ilti1iil, the Win, and the drunk are 

added as additional defective categories; not exactly happy company. Interestingly, insane 

beasts are deemed acceptable for sacrifice, but Rabbi Simeon ben Gamaliel declares them 

unfit as a mentally disturbed beast would surely not be the choicest animal available as 

mandated by Deuteronomy 12: 11. This ii.lit?~ raises an important question: if the Win and 

the insane are grouped with the drunk and a long list of "crazy" physical imperfections, is 

being a ilti1iil unsightly and socially inappropriate or an actual disability? The issue of 

social ineptitude versus severe illness is one that will need to be examined in more depth 

later on. 

Text 9: Tohorot 5:8 

i10i1iil '~ • rx~ti i'Y:Jiil C'P1ii1 ?::i .n'ni::i ix .n'i::l.l ix • i''.'l:J nnN: ntiiw <n> 
r?:i .il~iin::i ?:iix N:1iliil ini':i~ ci-t .ilJ'EiO::i my il::liil'iil ix ,,,,,,:i 7Y iliili-t 

. : il.l°7N:iil' , 1N:°7 ON'.1 • pi1i1ti 

On the issue of doubtful ritual purity, if there is a i1ti1iil, a female non-Jew, or a 

Samaritan in a given town, all spittle in the town is assumed to be unclean. This il.'liil~ 

implies that there is an assumption of uncleanness for the ilti1ii710
• If one can likewise 

assume that the non-Jewish woman and the Samaritan do not follow the laws, are we to 

understand that the ilti1iil does not as well? The non-observance of the ilti1iil is due to a lack 

10Compare with Tohorot 3:6 as discussed below. 

10 



of obligation like the non-Jew, but the exemption stems from the lack of comprehension of 

the laws, and certainly it is not a disagreement over authority like the case of the Samaritan. 

While not equating the i1'01it7 with the non-Jew and the Samaritan directly, all three do end 

up together in the same unpleasant category with an assumption of ritual impurity. 

Text 10: Niddah 2:1 

i1'01it7i11 l1it71ni1 • flpl1 .Cl'it' J~::i, .nn::i 1it7i'.j .Cl'it7 J::i pii:i? ;i::i 17.jil 1'il 7:i <~> 
,J'1i'.j11l'1J m?:iix 1m 1mx 11up11i'.j .mnp::i 1n? it'' ox .n11:;1 n::iitiJit'i xi'.jiom 
F11i 11up11i'.j .11i:;iJ1i1 .i11? inxi 11? inx .0'1:7 'Jit':i mit7i'.jit77.) .7X1it7' m.:i:i 111 

:.n'Ji1 .nx 1p.n? 'it7'?it7 

In a very interesting i1Jit77.), we learn that someone may assist the it71n, the i1tiiit7, the 

blind, or the unconscious in checking for blood at the time of menstruation as they can't 

necessarily take care of themselves. An important question arises from the categories of 

people concerned. Whereas the blind and unconscious women can't see in order to be able 

to tell, and the i1'01it7 might not understand the rules involved, why is the it71n included in 

this group? Indeed, this seems to be simply a grouping of all disabilities, all women who 

would be unable to check and/or to understand their findings on their own. The assumption 

of a lack of understanding for the it71n woman puts her in a category with the i1'01iZi', even 

though in this case such a woman might have been able to check herself. 

Category Two: The Trio: Deaf-mute, Shoteh, and Minor 

Text 11: Eruvin 3:2 

, 11:JJit7 it71j?i11 'JW 1it7Yi'.jJ1 .1.l11'.J11.l1 i1?'0Jit7 11!0~1 1it7:Ji'.jJ1 • '~l'.J1J 1'J 1:71'.J (:J) 

• i.m~11.n n?-oJ x7io 11it7x1 itoY?,jJ x?i .?:iti:i x? ?:ix .i17.j1111:i1 n?n:i Cl'Ji1:im 
'7.j 1'J ix .1-op1 n-01w it'in 1'J 1:i11y n1tiio;i .11::>J x7it7 w1pn1 'Jrll 1iZi')m:i x1?1 

::iii:; m '1i1 • 1J7.)7.) 1?:ip7 inx7 17.jX oxi .:iii:; t:l'X .:iiiy::i i1117.j 1J'XiZi' 

One can transform a public space into a private one for the purpose of Shabbat use 

through the establishment of an ::l11'Y ( eruv). One way to set up an J11'Y is to place a meal 
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in a designated public space before Shabbat so that on Shabbat the space can be considered 

private. A meal design~d to establish an :ii1':l that is sent using a win, iltiiw, or a lt?P is 

not valid even though other agents are not required to have functionality in the delivery of 

such meals. For example, in Eruvin 3: 1, a priest can deliver a meal to a graveyard, and a 

nazirite can prepare such a meal using wine. If the recipient of the meal is advised in 

advance to accept the meal from a win, iltiiw, or a ltlj7, then the delivery is ruled valid. The 

ilJili'i',j equates a win, iltiiw, or a ltlP with one who does not accept the lawfulness of an 

:ii1':l and likewise implies that they are not responsible acting on their own. 

Text 12: Rosh HaShannah 3:8 

ilili'i',j ?w i'1' ':Ji <T' 111?,jili') ;u i ?l'\1ili'' i:n i ii' ilili'i',j CJ'1' iwx::i il'i11 <n> 
CJ'?:J.noi',j ?xiw' Pilili' li',jT ?:J , l? 1i',j1? x?x .ili',jn?i',j mi:iiw ix ili',jn?i',j mwi:; 

i'n , ix? axi .CJ'1:Jl.ni',j Pil CJ'i',jili':Jili' CJil':JX? a::? .nx pi:i:;wi',ji n?:;i',j '~?::i 
,OJ ?:; m~ CJ'ili'i ~,ill ,, ilili':l (X:l 1:J1i',j:J) '1?,jiX il.nX i:ii:i Xli':> • p?~u 
li',jT:J ,i-t?i-t .il'ni',j wnJ ix ,.n'i',ji',j wm ':>i • 'n1 mx ilXii 1iwJil ?::i il'i11 
,CJ'X~,m~ Pil ,CJ'i',jili':Jili' lil':JX? CJ:J? m~ p1:!;lili'i',j1 n?:;i',j ,~,::i p?:l.nOi',j ?~1ili''ili' 
m .1.n:21n ,,, O':J1il .ni-t 1'~'1ii',j px , 1tipi ,iltiiw ,ili'in .c'pml 1'il , ii-t? CJt-ti 

q.n:iin ,,, CJ':l1i1 .nx ~'lii',j 1l'X 'i:ii:i :l'1n~ 1l'Xili' ?::i '?1?::iil 

A win, iltiiw, or a ltlP cannot fulfil an obligation for another as the obligation, in 

this case the blowing of the shofar on Rosh HaShannah, is not incumbent upon them. It 

makes sense that the win who cannot hear the sound of the shofar, and the lt?P who is not 

yet of age to receive the obligation are not able to do for others what they are exempted 

from themselves, but why is the iltiiw included in this list? Is the iltiiw unable or simply 

unreliable? Perhaps this is yet another case of the ilt?iili' being exempted due to a lack of 

comprehension of the laws regarding, in this case, the blowing of the shofar. One who 

does not understand or cannot understand is not obligated to perform the 1111?,j himself and 

therefore cannot perform mli',j on behalf of others. 
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Text 13: Megillah 2:4 

i'lV:JrJ il11il' 'Ji ·1'0P1 ,i1'01iV ,winrJ yin ,i!?lrJil nl'\ mip? piw:i ?:in <1> 
er nirJ1iV pi , pm ~,, p?J1'0 l'\?1 , p?7J l'\?1 ,n?lrJil nl'\ piip T'l'\ ·l'OPJ 

:iw:i , inwn 117J>' n?'.Y'iV7J 1iV>'iV 1?1:i1 .n7Jnil fJntv 1>' , ?1J'On ~? C1' 1lJ:i 

A iVin, iltl1iV, or a l'OP may not read the scroll of Esther in public. Rabbi Judah 

says that the ltlP actually can do so. The ilJiV7J goes on to note that the three cannot read 

publicly, perform circumcisions, or immerse in a mikveh. This i!JiV7J follows the logic of 

Rosh HaShannah 3:8 in which those who are themselves exempt cannot perform a mitzvah 

on behalf of others, and yet the l'OP is permitted in this case to read in public. 

Text 14: Hagigah 1:1 

,t:J'TVJ1 ,01rJ.1i1Jl'\1 ,01'0rJ1>o1 , 1'0P1 l1'01iV ,wini'.j yin ,il'~i:J PJ"n ?:in <~> 
?i:i' U'~iV 'i'.j1 , 1pm1 ,n?inm ,l'\7J1om , ilnil ,C'iin1iVi'.j CJ'~iV 0'1J>'1 
m?y?i 1'Jl'\ ?iv rmn:i ?y J1:i1? ?i:i' 1J'l'\iV ?:i ,l'OP 1ilT'~ .r?li:J m?y? 
Tinl'\? ?i:i' 1J'l'\iV ?:i ,C'ii'.j1~ ??n n'J1 • 'l'\7JiV n'J 'i:J1 ,n'Jil in7 0'7iV1i'7J 

:o'?li iv7w ,ii'.j~JiV ,n'Jil in? o'?w11'7J m7'.97i PJ~ 7ti7 11'J 

A !Vin, iltl1iV, or a ltlP is exempt from making a pilgrimage to the Temple for the 

three pilgrimage festivals: Passover, Shavuot, and Sukkot11
• However, the three are 

grouped with those of doubtful sex, double sex, women, slaves, the lame, the blind, the 

sick, the aged, and those unable to walk. Is the exemption out of compassion for the 

disabled like the sick, aged, lame, blind, and those unable to walk, or, should we see the 

il'01iV as linked with the ineligible: those of doubtful or double sex, women, and slaves? 

The Talmud does, in fact, present detailed explanations of why each group receives its own 

exemption. While they all end up together, each category of exempt individuals gains their 

exemption for its own reason. Women and those of doubtful sex, for example, are 

exempted because the commandment in the Torah clearly requires men to make the 

11 Exodus 23:14and Deuteronomy 16:16 
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pilgrimage.12 The !171n, il'01ll7, and 1-op are exempted for the general reason that they are not 

able to understand the obligation. 

Text 15: Gittin 2:5 

,il'Ol nx n:im::i illl7Xil .1-op1 il'01ll7 tv1n ,i;,,::ix ,ti.Ail nx :iin::il;i p1tv::i l;i::iiJ <il> 
nx X'Jil7 pitv::i 7::iil • 1'7.)nin:i x7x 'Olil cpp pxtv , i1:i1ll7 n~ :im::i ll7'Xil1 

!'1::JJ1 X?.)101 1'0P1 il'01ll7 ll71n7.) f1n , 'Olil 

The validity of a 'Ol depends on the signatory and the method of delivery, not on the 

author of the document. Therefore, a ll71n, il'01ll7, or a l'OP can write a 'Ol but not deliver it. 

This i1Jll77.) and the issue of delivery is related to Gittin 2:6, as discussed above. 

Text 16: Gittin 5:8 

p1nx1 ,,7 P1nx1 11ll7X1 xiip lil::J .c17ll7 '::J11 'JE:l?.) 117.)X CJ'1J1 il;ixi <n> 
:nip X1illl7 11J .CJ17ll7 ':::li1 'JE:l7.) 1 lll7' 11'J:J p::ii~m .CJ17ll7 '::J11 'JE:l?.) , 7X1ll7' 
CJ1ll77.) CJiJJ ll7' CJ'l11 n1E:l1Y1 il'n n111l7.) ,CJ17ll7 '::J11 'JE:l?.) , l1ll7X1 X77.)117.) i17.)~7 
ll7' , 1tip1 il'01ll7 tvin n~'l?.) • 117.)l 7Tl , 17.)1X '01' ':J1 .017!17 ':iii 'JE:l?.) , 7il 
tvxi::i ~pJ?,jiJ 'JY • 117.)l 7u , 17.)1X '01' 'J1 .017!17 '::J11 'JE:l?.) , 7u CJ1ll77.) lil:l 
pn?.)7.) px • 117.)l 7u , 17.)1X '01' '::21 .oi7tv '::J11 'JE:l?.) , 7u rnnnll7 iJ?.) ,n'iil 

:CJ17ll7 '::J11 'JE:l?.) ,il1'l:E:l:l1 iln::Jll7:J1 tip7::i CJ'1l "JY 1'J 

This i1Jll77.) discusses the issue of found goods which may have been stolen. In the 

interest of peace, the laws of theft apply to that which is found by a ll71n, i1'01ll7, or a l'Oj:', at 

least in part, though Rabbi Jose says in all respects. The issue here is whether or not those 

who lack intent and understanding can claim and or own material goods. According to the 

Torah, they cannot as possession requires intent, but the Rabbis made a ilJp.n (takkanah) 

allowing for the "trio" to have some property rights. Therefore, if any of them takes 

something inadvertently from someone else by finding it on the ground, or if something is 

taken from any of them, it can be reclaimed in a Rabbinic court, but no damages for theft 

12 Hagigah 4a, for example, on case of double or doubtful sex. 
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can be assigned. This ruling is similar to that of Baba Kama 4:4, which exempts them 

from responsibility but entitles them to damages. 

Text 17: Baba Kama 5:6 

'.JWi1 • ii1o::> x71 '.JWi11 .1i10::> x71 11wxii1 1'7'.17 i:J'.17 • pemiw '.Jltl 7w i1:J m 

• '1Xi::i 1i10::> .::i."n '.1Wi1 • ii1o::i x71 i171:i,~ ix1~1 '.1Wi1 x::11 .11wxii1 ino::> .::i."n 
i1~n ix i1W i::ii.n7 ?:J.11 .'1~i::> ino::> x? • i1ti:J • .n~1 i1~n ,~ i1W 1;:,i.n? ?:J.11 

?:J.l • i1ti:J .i1'i:Ji1 ?1p~ Pinx? .::i."n .i1'i::li1 ?ip~ 1'.l:J? ?:J.l .:i"n • .n~1 
?'.Ii' i1D:J1 i1~i1:ii1 ?'.Ii' :i"n • 1'.l7ipm1 1'?:Ji i1~n • 1i:i.nw.l1 1'7:J1 i1W 1:n.n7 

!i1tlEl .i1~X 1X 1:J'.li' • .n::i ix p .:J"n • 1DP1 .i1tl1W Win i1W 1:J1.n7 7El.l .e'7::li1 

This i1.lW~ involves an ox who is a Win, i1tl1W, or a 1-op that falls into a pit. When 

such an ox falls into a pit, the pit owner is liable for damages to be paid to the ox owner. 

The i1.lW~ suggests that the ox owner can't be held responsible for an animal that doesn't 

behave normally, but shouldn't he know better than to allow his disabled animal to roam 

free? Rabbi Meir seemed to suggest that this was the owner's responsibility in Baba Kama 

4:4 as discussed in Category One. Nevertheless, the ruling here in in keeping with the 

general standard that the i1D1W, here even the i1tl1W animal and by extension his owner, is 

devoid of responsibility and liability is always passed to others .. This and other cases of 

non-human references to the i1tl1W will be covered in Category Three. 

·Text 18: Baba Kama 6:2 

.i1'.171i? i1i0~ .:J"n i1j:''ii11 i1~l'1 ·1DP1 i1D1W Win? i1iO~W ix .m~n::i i1n'.li1 (:J) 
i1:Ji1::i i11i' • .n'.li1.lW n~ .n~7w~ .n'.li1.l1 i1.l'"-' n7Ei.l • P.nn.n i1'.171i O.l:J.l 
nmx::i. nxo 11':2 p~w i1P'ii1ltl n~ .n~?w~ 1l':J .i1p'ii11Z' ;i~ .n~'?t'~ .i1p'Ti11 
e'i1~l !11i'El i17:Jx i~1X 11'.17~1Z' ':li .i1El' X'i1 i1~:J1 i1El' i1!1'i1 i1~:J .i111Z' 

:e'.nxo e'.nxo ex i1XC i1XO ex .e'i1~l !11i'El .n~71Z'~ 

If a man leaves his flock in the care of a t'in, i1tl11Z', or a 1DP and the flock causes 

any damage, the owner, not the shepherd, is liable. It seems unlikely that someone would 

hire such a person to be a shepherd. 
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If such a person can't be held responsible for his actions, then the ilJW7.J implies that such a 

person is unworthy of responsibility. 

Text 19: Baba Kama 6:4 

,t:J'7.Jtl7 'J'1:J :J"m .c1N 'J'1::l iitni .1tipi iltiiw .win 1'::l ;iiy::i;i nN n?iw;i <1> 
nN N'::l7.Jil .CJ'lYil nN N':Jil inN1 • iiNil nN N':Jil inN .::i"n np~m np::J 1':J n?w 
.::i"n 11Nil .l1N N'::l7.Jil • ii Nil nN N'::lil 1nN1 .CJ'l'.i7il 11N N'::lil 1nN ,J"n 0'l'.i7il 
;i?:iNi iliY::iil .nN n?iwil .piiti::J 1?1:i miil ;i.n::i? ,J"n ilJ?7.Jil .;i::i?i inN NJ 
O'l1j:' ilN?7.J1 WN N?.l1 ':J (:J:J 1117.Jt/7) i7.JNJW ,J"n , i::J'.i7 1N ,O'JJN 1N ,O'l'.i7 
N1i1W ,,,, iliJY .ili'.i7Jil .l1N i''.i7:J7.Jil o?w' o?w .il1Wil 1N il7.Jj:'il 1N W'1l ?:JNJ1 
il7.J:J 1'.i7 • i?w 1m::i j:''?17.Jil • iitin 1ilJ 1N ,O'Jiil 1i1 1N .1117.JN y:iiN il1::ll 
.l1'J '.i7l7.JXJ N1il 17X:i ill11N 1'N11 17.J1N il'iTY p iry?x '::li .i!p?1il i1:J'.i7.l1 
i7.J1N N::l'j:''.i7 '::21 .O'Jiil l11Wi 1i1:i 1117.JN niwy WW 17.J1N iTY'?N 'Ji .ii:i 
?:iii .c::i:i 1117.JW> iliYJil .nx i'YJ7.Jil o?w' o?w i7.JiN 11>'7.JW 'Ji .il7.JN O'W7.Jn 

!ilj:''?1il '::J' 

If a man allows a fire to break out at the hands of a win, iltl1W, or a ltlj:', he is not 

liable by the laws of man, but he is deemed liable by the laws of Heaven. This ilJW7.J seems 

to suggest that while the win, iltl1W, and ltlj:' are not responsible for their own actions, one 

should be careful not to take advantage of them. In cases where 0'7.JW 'J'1 ( dinei shamayim, 

"judgement of Heaven") is the proscribed punishment, the Rabbinic authorities, in an effort 

to make the law an effective human instrument, encouraged offenders to submit to an 

earthly punishment of fines and or flogging as appropriate, on the theory that such a 

punished person would repent and God would be satisfied. Further, if applicable, the fine 

could be paid directly to the injured or damaged party, thereby circumventing the lack of 

explfoit compensation. 13 

Text 20: Baba Kama 8:4 

• piitin O'inx::i i?::inw om .::i"n 1n::i ?::iinil .nyi l.l1'.i7'.>.::J 1tip1 iltiiw win <1> 
?:ix • piiti::J ,o,inx::i i?::inw om .::i"n 1n::i ?::iinn .il'.i7i 1I'l'.i7'.>.::i ilWNil1 1::2'.i7il 

:o?w? p:i"n .1:i:;n iin.nwJ .ilWNil ilwi.>.nJ ·17.JT inN7 l'7.J?w7.J 
~~~~~~~~ 

t
3Menachem Elon, "Divine Punishment," in The Principles of Jewish ww (Jerusalem: Keter, 

1974), 524. 
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If a man injures a tt?in, i1t!Wi', or a Ttlj.', he is liable but if they wound others, they 

are not liable. This rule is similar to that for slaves and married women, but slaves may 

have to make restitution later if they are freed and women if they become divorced. This 

seems to be another moral injunction against harming the disabled like Baba Kama 6:4, as 

the i1.:!Wi',j describes hurting a win, i1tl1W, or a jtlj.' as, "an ill thing to do." More interesting, 

however, is the idea that the slave or the married woman may become liable later if their 

status changes, but no mention is made here of the Ttlj.' growing up or the win and i1tl1W 

recovering as are allowed for elsewhere. 

Text 21: Shevuyot 6:4 

tl':l:lW.l ?:ix .1tipi1 nx PY':lWl':l pxi .1tip1 i1ti1w win m;;ti ?:; p;;:iw.l px <1> 
: w1pi1?1 1tip7 

No oath is imposed on a win, i1tl1W, or a Ttlj.', but an oath may be imposed in a case 

against the property of a jtlj.'. Any oath involves an intent on behalf of the swearer and 

since a i1tl1W cannot form an intention as noted in Tohorot 8:6, Makshirin 3:8, and 

Makshirin 6:1 explained below, it is obvious why an oath is not applicable to such an 

individual. Regarding the property of a jtlp, however, it is possible that some other legal 

guardian who is of majority age could be held responsible for the goods. 

Text 22: Menahot 9:8 

.mvl'\m .n'?wm • 1::i;;m • '1:J.l1 ,1'\1:l10 • 7tip1 .i1tiiw .winl':l yin • p:Jr.l10 7:Ji1 <n> 
~:Jm .ptimw p:J7,j10W 01pr.l::i1 .C'1' 'nw:i .w~ii1 7;; .i11ll':l 'i'W .i1:J'l':l01 

!i1tl'nW i1:J'r.l0? 

Anyone can perform the laying on of hands for the acceptance of a burnt offering as 

mandated by Leviticus 1:4 except a win, i1tl1W, a Ttlj.', the blind, a gentile, a slave, an agent, 

or a woman. This is in keeping with other nr.lWi',j that exempt a win, i1tl1W, or a Ttlj.' from 
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sacrificial cult service. Once again, the Talmud does provide specific reasons for the 

exemption of each category. They are not to be understood as being linked directly in a 

social status sense, but rather, for a variety of reasons, just as in Hagigah 1:1, they all end 

up together in the same disenfranchised boat. 

Text23: Hullin 1:1 

.1n'O'Mitl:l i7p7p' ~?Jill • l'OP1 .i1'01itl ,itl1M?J yin .i11itl:J ln'O'MlV1 J''On1itl 7:Ji1 <~> 
n~?J'O?J1 n7:i.J • '1:J.J n'O'Mitl .i11tt?:J tn"O'Mitl .1m~ p~n CJ'1n~1 i-ontt?itl l71:J1 
or:ii .n:iitl:i 'On1itli1 .i11itl:J m-o'nitl .'Onitlitl ?\?J10i1 pi .n7,7:i 'On1itli1 ,?\itli'.1:J 

:il1itl:J m-o'nitl • 1tt?:J.J:J :J"nni'.1it' ':J 7:11 ~?\ .CJ'11:J:Ji1 

A tt71n, i1'01it', or a 1'0P may not slaughter meat for consumption lest they injure the 

animal and render it unfit, as ritual slaughter is a rather precise business. However, if 

someone else helps them to make .sure that they do it right, their slaughtering is deemed 

valid! This is a very interesting comment: a it'1n, i1'01ttl, or a l'Oj? isn't supposed to do the 

slaughtering in the first place, but if they do so with help, they can succeed. The requirement 

of assistance seems to mirror other cases of assumed responsibility, where a guardian or 

assistant becomes responsible on behalf of the pair. The clear point is that the i1'01it' cannot 

slaughter effectively on his own. Nevertheless, this il.Jttli'.1 opens a door to some level of 

participation in society for the otherwise incapable. 

Text 24: Hullin 6:3 

• 17JlY p:i7 P':J .nio:J? :J"n .1m~ r~11 tl'1n~1 1'DMit'it' 1'0P1 il'CWi itl1n en 
110?\ .1m?\ p?\11 CJ'1n~1 i'Dntt?tv • u:i n?\1 im?\ p n7 pi .mo:J77,j 11-0~ 
CJ'i'.):Jm • 1i1'1n?\ -ointv7 1'11?J 1'~7.) '::21 .17.)::tY p:i7 P':J .CJi1'1n~ '01ntt77 

!Cl':17:J1~i1 11?\ l~10 1.J'?\ttl .'OMit' CJ?\ttl Cl'117.)1 ,Cl'101?\ 

If a tt71n, i1'01itl, or a 1'0P does in fact slaughter an animal with the help of another, it 

is the other who is obligated to cover the blood with earth. If the ttl1M, i1'01it', or a l'OP 

slaughtered on their own, there is no need to cover the blood as the slaughtering is invalid 
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and doesn't count. Likewise, when faced with the dilemma of animals who are parent and 

offspring as noted in Deuteronomy 22:6-7, the il71n, i1'01ill, or a lt!P who is slaughtering 

with the help of a witness should not, out of obedience to the commandment, kill the parent 

with the offspring. Rabbi Meir says that it is permissible for a il71n, ilt!1ill, or a lt!P to 

slaughter both parent and offspring if he is acting alone as the ritual slaughtering would be 

invalid for consumption anyway. The sages however, rule that the il71n, il'01ill, or a lt!P still 

may not violate the negative commandment from Deuteronomy, even when acting alone. 

This is a very important point as it makes a ill1n, il'01ill, or a l'Oj:' responsible for his actions 

vis-a-vis the Toraic commandment and suggests that in fact, even without intenti?n, the 

actions of the il71n, il'01ill, and lt!P do count in a larger sense, as the Talmud notes, "il71n 

Text 25: Arakhin. I: 1 

tl'illl ,CJ'?~1ill'1 CJ'171 CJ' lil::l .CJ'11l1 ,CJ'i11l • p::iiy l1 • p::l'1Yt1 ?:iii <~> 
U'~ill .p:J1Yl ~? ?:i~ .p:l'1Yt11 CJ'11J1 CJ'11U ,01J'j,111l~1 01'0~1'0 .Cl'1:J.:i71 
N? ?:i~ , T':l1:i7l1 p11l • lY,j:'1 ilt!1ill il71n ,J"l'N11 il:J.j:'l1 'N11 1:Ji N?N 11Yl 

:11Yl ~? ?:i~ iil .illiin p~ mn!) • .n:i71 ci1:i p~ill 'l!)~ • p:J'1Y~ x?i p11u 

A il71n, ilt!1ill, or a lt!P cannot vow another's worth or valuation as they have no 

understanding of the matter. This is another case of disability, specifically non-

comprehension, preventing participation. 

Text 26: Meilah 6:2 

1il7Y N? .?y~ l1':J.il ?y:i • imn'?ill 1ill:i7 CJN .1tipi .ilti1iZ7 .illin 1':J. n?ill <:i> 
'JUnil .'l1Jn ?lN :i7'"il x?ill iy i::iTl1 .np!) 1':J. n?ill .?y~ 'lUnil .min'?ill 
?::i:i il71j?il ?ill i1'011£) • 1~N'1 '?::> 1N ilt!11£) ?tiu ,iJillY' 1l':l ,N'l1'ill:J l;iy~ 

:~o::i il1ill:J.1 ~o:i:i iJ1£)l ill1j?ililill .iii ?y .n??in~ .N'ilill cip7;1 
~~~~~~~~ 

14Hullin l 3a. 
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This ilJW7J describes the case of a win, il'01W, or a l'OP sent as an agent for an 

improper transaction such as buying personal goods with money vowed for donation to the 

Temple. If a win, il'01W, or a T'OP is sent on such an errand, the householder who sent him 

is guilty. If a it'in, iltl1it', or a Tt'P came on his own to attempt an improper tnmsaction, it is 

the shopkeeper who enabled his transgression who is liable. Once again, we see that a 

win, il'01W, or a T'OP is not responsible for his own actions and blame for the result is 

passed to others who abused or enabled the disadvantaged. 

Text 27: Parah 5:4 

i7J1~ '.li'W1iP ':Ji • 1'7J '':J'O' i7J1~ iT'.li'''~ ':Ji .n~tin? n:mnw niQ:>UliV <1> 
• 1'0j?:J i'W:l7J il11il' 'i • 1Dj?1 il'01W win7J f'1n .w1p? CJ'iW:J ?:in , '':2'0'1 N7JD' 

!01J'l111JN:J1 ilWN:J ?01Q:l1 

A win, ilD1W, or a TDP is not allowed to mix the ashes with water to create the red 

heifer purification potion. Rabbi Judah says that a l'Oj? can, in fact, mix the potion, but that 

neither a woman nor a person of double sex can do so. Again, although they come to the 

list for different reasons, we find the same result. Either way, we see yet another example 

of those deemed ineligible from performing a mitzvah on behalf of others as noted in Rosh 

HaShannah 3:8. 

Text 28: Tohoroth 3:6 

?:ii .ninD nptn:J i?N 'iii .ilN7J1D i:i W'W '1:J7.j:J l~l7JJW lDj?l i1'01W win m 
:iinD 1j?Q:l0 .?Nwn? n'.\i'1 1:2 l'NW ?:ii .ilN7J1D .iiprn:i .npQ:li1 

If a win, i1'0lW, or a l'OP is in an alleyway with something that causes ritual 

uncleanness, they are assumed to be clean while people of sound senses are assumed to be 

unclean! If there is a matter of doubt in a private domain, people are deemed unclean but if 

the doubt is in the public domain they are considered clean. However, the benefit of the 
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doubt is to be given to those deemed unable to understand and they are ruled clean. It 

seems counter-intuitive that the ii'1M, iltl1ii', or a 1t1P would be given the benefit of the doubt 

in cases of ritual purity. One might think that, not understanding the situation, we could 

assume the ii'1n, iltl1ii', or a 1t1P to have touched the impure object, but this i1J'fli7,j rules 

otherwise. 

Text 29: Tohoroth 8:6 

.:J.?:Ji! ?:J1N7,j ?o5J'ii' 1~ .~7,jti .c1~ ?:Ji~? 1n1'7,ji1 ?:J .mim~:i. 117,jN ??:i m 

.n.:t.? ?5JJii' ?TU , 1l':J .CJ1N? 1J1M"ii' 1'.li' , 11iltl ,01N ?:J1N? 1M1'7,j 1J'Nii' ?:Ji 
:i.Tlin .~7,jtl?,j '11J p pnr ':J.1 • 1mo .:J.?:J? ,N7,jti • '1:JJ? im?Yi!? r7Y :i.ii'ni 

1i17 pNi il'fli'.\i'?,j li1? ii''ii' ,N7,jtl .im?Yi! ON .11iltl ·1t1P1 .i!tl1ii' .ii'1n r?y 
: il:J'flin?,j 

That which is not really food cannot be deemed unclean. This i1J'fli7,j concerns items 

that are not considered food for people but that might be fit for dogs being served as food 

for people and the effect of ritual impurity on such dishes. The issue is whether the server 

knowingly intends to serve another person something that isn't normally considered food 

for people. A ii'1n, i1tl1ii', or a l~P cannot form an intention to make unfit food into a meal 

for another person but if they do so, the food does become susceptible to uncleanness as 

the would-be eater has to decide whether or not to consume it. Action ultimately trumps 

intention anyway. The inability to form an intention renders a ii'1n, iltl1ii', or a l'OP unable 

to affect others but he can still influence other with his crazy actions to which others must 

then respond. 

Text 30: Makshirin 3:8 

'1il • i::tin'll' ?':iw::i CJ'?,j' CJ'1Pil Ii:J!l':i 1p:lil ,7;:, n~i CJ'?.:t.?.:i.;i nN 1'1mi1 <n> 

P'N .ii'? 11:i.1 • F,,, ':J:J .i1'~:J 0'?1Yil 0'7,jil .nmii'? i!7,ji1:J 1'117,ji! • p1r ':J::J. m 

~n'il I1Yii'::J. ·1111' ':J::J. il'7.:t.1:J p?iy;i ~N .i1'7.:t.1 1M11'ii' :Jii'n ON ·1111' ':J::J. 

P'N .il'?.:t.1 in1rw ::J.ii'nii' '~ ?y ~N ·l"'P, i1tl1ii' !Vin 1'i1i1 .N7,jtl o?iy? .ii''1il1 

:il:J 'IZ'M?,j 1i1? T'N1 il.'fli'.\i'7,j 1i1? ii''ii' • 1 m' ':J:J 
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This i1lt'~ takes up the case of a C'in, i1'01C', or a l'OP sent as an agent in charge of 

an animal who then puts the animal in a situation that could bring it in contact with a source 

of uncleanness. The normal rule of water-borne contact1 5 do not apply to the actions of the 

i1'01C' as a C'in, i1'01C', or a l'OP cannot form an intention and all that matters is the act itself. 

Here, even when acting on behalf of another, even when the "intent" of the i1'01C' is the 

express intent of the owner, it is of no consequence. Unlike like Meilah 6:2 where the 

householder was liable for sending the C'in, i1'01C', or the l'OP on the improper errand, here 

even when the owner instructs a C'in, i1'01C', or a l'OP to put water on the feet of his animal, 

the rule of putting water on an object does not apply. If the action is truly what matters in 

the end, however, shouldn't the fact that the Win, i1'01C', or 1-op got the animal wet automatically 

render it susceptible to uncleanness regardless of intent, not the opposite? 

Text 31: Makshirin 6:1 

p:m.l ClN +1111' ':l::J. Cl.l'N .7-o Cli1'7'.Y' ,,,, .i1~'.l:li1 '.lE:l~ u7 1'.l11iE:l i17Y~i1 (~) 
• 7-o;i li1'7Y 1i'C' ::i.t'nt' 'E:l 7:; ~~ .1-opi i1'01C' win 17:;;, • p11' ':l::J. m 'ii1 .1:::i7 

:i1::i.t'n~ li1? l'N1 i1t'Y~ li1? 'Z''C' • p11' ':l::J. P'N 

In a similar case to Makshirin 3:8, produce is placed on the roof which and then 

comes contact with dew. Once again, if it was a t'in, i1t?1C', or a l'OP who took the produce. 

to the roof, even if the owner's intent was for it to get wet, the rule does not apply since a 

C'in, i1'01C', or a l'OP cannot form an intention. Not only can't a C'in, i1'01C', or a l'OP make a 

legally binding decision, any decision he makes is ruled inconsequential. 

15Leviticus 11 :37-38 explains that if a dead carcass were to fall on dry seeds, the carcass, normally 
a source of uncleanness does not make the seeds unclean. However, if the seeds had gotten wet and then 
came in contact with the carcass, they would be unclean. This verse establishes a general rule for ritual 
impurity: things that get wet are susceptible to uncleanness, even when the same object, had it stayed dry, · 
would not have been. 

22 



Text 32: Zavim 2: 1 

P'Xtv p::i p11mtvf'.) p::i .cri::iy;i ~x .O'i.'.\il ~x .i1::l'i::l l'Xf'.)Of'.) ?::iil <x> 
pJmJ .OU' .:i, i11Jx1 oitif'.)1tJ .ilf'.)n O'iO .01x O'iO .1tip1 .i1ti1tv .w1n • piin1tvf'.) 
ll1~7.)1tJ1 .iV'X::J p?::ii .illti'~::J 01::1 1'~7.)tJ?.) ,illti'Xi1 'if'.)1n1 lti''Xi1 'if'.)1n li1'7'.17' 

!j?!lO::l 

Even a ii'in, i1t?1ii', or a ltlj?, as well as a proselyte, a slave, a natural or man-made 

eunuch, and the doubtful or double-sexed are susceptible to ritual uncleanness due to an 

emission of semen. Everyone is together in the natural process of discharges; no special 

treatment is required. Perhaps this is because the discharge involves a complete lack of 

intentionality and further, unlike Tohoroth 3:6, there is no doubt involved. 

Text 33: Yadaim 1 :5 

1'1' .nx n'17.) x1;iw::i1 .cr?io:J • ppo1?.:i,i1 .nx Oil:i. ?'JO?.) ommilii' CJ'f'.)il <ii> 
p::i l"l'::ln n'J?.) ·ltJP1 i1tJ1ii' ii'in ,,,DX ,0'1'' 1.n"? O'iw::i ?::iil ,o,iw::i ·li1::l 
'JW::i 7oiD '01' ,., .0'1'"'? "'?ou ~1pi11 ."'?tiui il1'.!t ?y .n'::in i1ti~ ."'?tiui 1'::Ji::i 

:11?~ 

Even a win, iltJ1iV, or a rop can pour out the water for hand washing. This case 

seems to suggest that a Win, iltJ1W, or a lt?j? can assist others in the fulfillment of a mitzvah 

as long as it is one in which they too can participate. 

Category Three: Additional Mishnaic References 

In addition to the reference in Baba Kama 5:6 describing the ox who was a win, 

i1tl1lti', or a ltlj?, there are a few other Mishnaic references to the term i1tl1iV. In Yoma 8:6 the 

term refers to a mad dog, il01W ::i?::i (kelev shoteh). In Eduyot 5:6, Akivah ben Mahalaleel 

uses the term in a derogatory sense,'?.)' "'?::i il'01W Xipil? '1? ::1'017.), (mutav li l'hikarei 

shoteh kol yamai, "Better I be called a fool all my days ... ") Likewise, the term describes a 

foolish, wicked, arrogant man, n1i 0.'.\1 YWi iltJ1W (shoteh rasha v'gas ruach) who rushes 
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forward to take a judicial position in A vot 4:7. Such usages of the term ilt!1'Z' to refer to 

foolish, crazy, or mad behavior parallel our own modem understanding of the term "crazy" 

in a derrogatory sense. As such they do not affect the investigation of the i1t!1'Z' as a legal 

category but they do remind us of the negative social stigma of mental illness. 

Summary 

There are several overarching comments that can be made from an examination of 

the n1'.J!V~ cited in this chapter. Individuals in the legal category of ilt!Wi' are exempted 

from almost all responsibility but can still become victims at the hands of others. As they 

are not obligated to perform most ni:it~, their performance cannot be efficacious for others. 

The only exception was the case of pouring water for handwashing. Just as they cannot 

help someone else fulfil an obligation to perform a mitzvah, so too they are not effective as 

agents; when they succeed in completing their assigned task it doesn't count and when they 

err, the one who hired them takes the blame. Further, their exemption from most ml~ 

stems from an assumed inability to form an intention which likewise explains their failure 

as agents. The only time their agency is effective is when a second party either assists them 

or is notified in advance to accept whatever they deliver. The ilt!1!V in the Mishnah is 

definitely not a positive category, but it seems that it is not merely a neutral category either. 

In addition to being equated with other disabled individuals, the ilt!1'Z' is often grouped with 

criminals, drunks, slaves, and non-Jews. Not merely inept and ineffective, the ilt!1'1i' is 

also a potential nuisance, likely to spread uncleanliness, start fires, and feed others food 

unfit for human consumption. And, even where irrelevant in a legal sense, the term is 

often used in a derogatory sense by the sages themselves. 

Not all examples from these nr.J'Zi'~ are completely negative. On the positive side, 

we learn from these Il1'.J'1i'~ that the i1t!1'1i' can change his status. This implies that insanity 
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is an illness and not a lifelong categorization. Further, both people and animals can be 

stricken, lending credence to the illness argument. There is a moral imperative not to harm 

or take advantage of the j'Jtl1iV, offering him a protected status like the widow or orphan. 

Perhaps by relieving him of obligations and responsibilities, the j'JJ'Z'?.) seeks to protect him 

not only from others but from himself as well. Certainly the j'Jtl1iV is a full participant in all 

natural life functions like any other member of the community as seen through his inclusion 

in the rules of Zavim. Lastly, and perhaps most importantly for those of us examining the 

status of the mentally ill in our own communities today, the i1tl1iV is deemed capable of 

participating in society with the help of others. True, the helper does assume most of the 

risk, but the j'Jtl1!Zi' is able to feel a sense of participation, accomplishment, and communal 

membership. That this sense of inclusion is validated by the .T'IPJ!Zi'~ themselves is truly 

encouraging. 

In conclusion, at this strata of the legal material, the general rule is simply that the 

j'Jtl1!Zi' is always exempted from personal responsibility for his own actions. This includes 

both obligations to God through the performance of the ml~ and also obligations to the 

rest of society for proper behavior and management of one's own property and affairs. As 

such, the j'Jtl1!Zi' is free from blame both for taking improper actions and for not taking action 

at all. The penalty is that a j'Jtl1!Zi' is excluded from many communal activities and is not 

deemed worthy of public trust. The j'Jtl1!Zi' benefits from a protected status, free from blame 

but still entitled to damages. The only exceptions seem to be for limited participation when 

the j'JtlWl is assisted by a fully functioning member of the community and for natural 

functions which involve no intent and need no comprehension. 
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CHAPTER TWO. The Shoteh in the Codificatory Literature 

Rabbi Mos-es ben Maiman, born in Cordova, Spain in 1135, became one of the 

greatest scholars and codifiers of Jewish law. While he composed many important works, 

including a commentary on the Mishnah, the philosophical Guide For the Perplexed, and 

several letters of exposition to various Jewish communities, his greatest contribution to 

Jewish law was the Mishneh Torah, completed around 1178. Maimonides' Mishneh 

Torah provides the reader with a guide to observance of the n1::t7.), written in Hebrew, that is 

designed to be more concise and easy to use than the confusing and unwieldy Talmud. 

Maimonides explains that his book can even serve as a replacement for the Talmud itself.16 

As such, it is worth investigating the rules regarding the il'01W as presented in the Mishneh 

Torah to see if they mirror the n1'JW~ already presented in the previous chapter. In most 

cases, they do and one can assume that those m::i?il remain constant from the Mishnah in 

the second century through the Talmud in the sixth century to Maimonides' own time in the 

late twelfth century. The following are some examples of m::i7i1 from the Mishneh Torah 

on subjects dealing with the category of the i1tJ1W. Here are some selected m::i?i1: 

Text 34: Hilchot Berachot 6: 13 

'7::Ji1 n' J~ in?\ CJW 1'?\ CJl'{ , lt1P1 i1ti1W win 17':J?\ CJ'1'7 1n'7 riw::i 7::ii1 l' 
ir::i p:!ti nn?\ ,,, 7ti1J 1?\ 71ti'1 ,,,, 7;; n':Jni1 i1'0' 1?\ , ,,,, 7;; p:!t1 r::ii::i l':J 

.l:J'1'7 ?'OU ~ipm ,i1"JWi1 7Y i1J1W?\i:J j?:!t1 inm 1T 7;; 

In this i1::J7il, Maimonides explains that even the win, i1'01W and l'OP can wash 

hands, presumably their own and perhaps even someone else's as he relates this mitzvah to 

the mitzvah of one person pouring out water onto the hands of another based on Numbers 

19: 19 and the rules of the Red Cow water of purification. Here, Maimonides faithfully 

16Maimonides' introduction to the Mishneh Torah, in Isadore Twersky, A Maimonides Reader 
(West Orange, NJ: Behrman House, 1972), 35-41. 
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follows the rule presented in Mishnah Yadaim 1:5 as discussed in the previous chapter. 

The only change is that Maimonides also allows for a monkey to pour out the water. If a 

monkey can pour the water, an animal certainly devoid of knowledge, so too can a similarly 

unknowing but helpful i1'0Wi. 

Text 35: Hilchot Shabbat 20:7 

'J:::ir.i li1r.l 1nl'\? unu U'l'\1 irnm1 ?y 10':J n' Jr.i 1op1 i1'0Wi il71n 1r.iy i1'i1 1 

i1'0Wl ,i1'01il7? iJnu i17;ji1:J 17,jY' pxi i1'01il71 ili'in 17,jY' i1'i1 , ?X1ili''r.i c1x li1iZi' 

i17.'li1:J ir.iY' i1I1'i1 1-\? ,i1l1'il7 li1r.l m 'X? unu 1op1 il71n ,i1'01il7? unu 1op1 
i1X'lr.i 1?,:::ix1 ,mr.ix 9:i1xr.i mnn mnn 1:i 1?i1r.i 1?x ?:ii';j 1nx x?i '1:JJ x?1 
?1:i' Cl'\ 11'? l'\:JI1il7 c11p "?:i.x ,nmx Y':J.11'\r.i mnn mnn i1:J. 1"?i1r.i ,,,, i1X:lil7 

.mr.ix Y':Jil'\r.i mnn mnn i1:J'"?ir.i 11'\"? c~i Tili'ni';j i1'"?Y 1'ili'ni1"? 

If a person is travelling with a il71n, i1t!1il7, or a lt!P and he is carrying a purse of 

money and Shabbat draws near, the traveller is encouraged to place the money on a pack 

animal such as a donkey rather than ask his companion to carrry it. One might assume that 

since the three are exempt from the rules regarding Shabbat observance, it would be 

acceptable to ask them to carry the money so as to keep the knowing person from violating 

the Sabbath. But no! Maimonides rules that even those exempted due to incompetence are 

people and members of the Jewish community. However, if no animal is present, Maimonides 

does suggest giving the money to the exempt travelling companion. If one has a choice of 

such companions, the i1t!1il7 is the preferred choice. The il71n is assumed to have more 

comprehension th.an the i1tl1il7 and other people might see him and assume that it is acceptable 

for them to carry money on the Sabbath as well. The lt!P will some day grow up and be 

obligated to observe Shabbat correctly and it would therefore be less desirable to set a bad 

example in his youth. Despite the positive opening, suggesting that the il71n, i1tl1i17, and l'DP 

are to be accorded higher standing than the animal as humans and members of the Jewish 

people, they are quickly exploited as loopholes to circumvent Shabbat restrictions. 
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Further, unlike the in the Mishnah, here the Win, i1tl1W, and ltlP are ranked, with the i1tl1W 

clearly coming out at the bottom of the list. 

Text 36: Hilchot Eruvin 6:22 

mrl':iw ;;i:ip7 i1l1i N1i1W c1p~:i 17 1n'.li17 inN 1':2 1::211'>' n7w7 i1l1ii1 :i::J 
'~ 1':J. N71 1t1P1 i1tl1W Win 1'::! m7wl'J 1.l'N m7wl'J N1i1W::J1 , 11'::! l"l1Wii1 cw 
17Nl'J 1nN 1':2 in7w CJ~1 ,:21i'>' U'N n7w CJN1 ,::!1i'Y' l"l1l~:l i111~ U'NW 
ilT 'ii1 ::!1i'Y'i1 C1j?l'J:l 1n'.l'1 iW::li1 1::J'71'W '1::J iW::J CJ1N7 1::J'71il7 p710::li1 
ilT i1Ni'W 1Y' pmi~ 1~1Y i1'i1'W N1i11 , ''::li1 7;; 1N ~1j?i1 7:; in7w 17'::JN1 , iW::J 
CJ':li pi ,:i1i'Y'i1 n~ T71n7 17 i~~w iw::i;i 7lN 1Y':ii1W n~n::in 1N 7io::in 

.pn?wi'J i7N 'ii1 inN 1'::! p1i'Y' n7w7 1li1 p~inn ':21i'Y::i i::imiw:iw 

Just as in the discussion in Mishnah Eruvin 3:2, one cannot use the Win, i1tl1W, or 

a ltlj? as an agent for establishing an ::!1i'Y. However, here, the law has been expanded to 

allow such a person to carry the ::!1i'Y' materials to another person who is a legitimate agent 

who will then carry the materials to the designated location. This is valid as long as the 

original sender watches the Win, i1t?1W, or ltlj? hand the items to the eventual agent. The 

i1.lWl'J allowed for the sending of such an incompetent agent as long as the recipient knew 

they were coming. It also allowed for their agency so long as they came with an assistant, 

seemingly making the Win, i1'01W, or a ltlP seem as useful as a pack animal. Here, 

Maimonides explicitly allows for an elephant or even a monkey to perform the same tasks 

as a Win, i1tl1tz', or a ltlj?. Are they all mindless but capable of being directed? Perhaps it is 

because no intent is necessary to create an p7w:in :21i'Y (eruv tavshilin); the person 

simply. needs to gather and deliver two meals worth of food, a task even a Win, i1tl1W, a 

ltlj?, a monkey or an elephant could accomplish with help and direction. 
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Text 37: Hilchot Lulav7:19 

il:J101 i::iiw~ i1tl::Jj'J ?:Ji ,:i.?1?j'J .n?'tiJ:i :J"n jJ:J1o::i.1 i::iiw::i ::l"nlV ?:J ti' 
:J .ml~::l 1:JJn7 '1:J 0'i::l10 'i:J1~ :i?i?:i :J"n YJYJ7 Y11'j'J ltlP ,:i.?1?7,j i1tl::l 
C1X 1'X1 ,:i.71?:i.1V j'J:Ji;.7('.j f1n .ninX jJ:JiY lV1j?~:J l'N':J?,jlV 'J'O~ i1lV('.j7 i1:J?i1 

.1nx 1:i:i 1nN i17Y 17'::JX i1i1Y'lV1 ,:i7i?:iw il:JiY:J i.n:iin '1' Xl1' 

Here, amid a discussion of sukkot observance regarding the waving of the lulav, 

the !Vin, i1tl1lV, and ltlP are exempted_ due to their lack of understanding of the rules, just as 

was the case in the Mishnah, Rosh HaShannah 3:8 in particular. 

Text 38: Hilchot Megillah 1:2 

::i"n xmlV '~~ Y~lV'lV Nim i.n:iin ,,, Nl' Niipn 17,j ;;~iwn 1nl'l:1 1-l:iipn inl'l: :i 
.l'l:l' x? 1J('.j?,j Y7,j1lVjJ j'Jtiiw 11-l: ltiP l'l:i1pi1 il'j'J cN l:l':J7 ,il.nX'ip:i 

Just like the i1JlV7,j in Megillah 2:4, one who is exempted from the public reading of 

the scroll of Esther cannot fulfil the obligation for others. Such a public reading requires 

the intent that one's reading will serve to fulfil the obligation for others and the lVin, i1tl1lV, 

and ltlP are devoid of intent. While Maimonides does not allow a ltlP to read, the Mishneh 

Berurah suggests that a ltlP is allowed to read for others as he will one day be obligated 

and such a reading serves a training purpose for a child just short of the age of responsibility. 17 

Text 39: Hilchot Hanukkah 4:9 

'~ l.lp'71'lV 1;; ci?:J illVY x? 'U. ix 1tip1 :i- i1ti1lV win 1j?'71i1lV il:Jun il ti 
x? 1.n':J n.n:::i ?;; in' Jin p171 11'l:'l1i11 C' J:J:J?,j ip'71i1 ,i1p71i1:i :l"n X1i1lV 
jJX1ii1lV c17:J illVY 1-l:? 1('.jY1 11':1 iJjJ mN , mip?,j:J up'71'lV 1;; ci7:i illVY 
il:J:J('.j .n:iw 'l'l:l1('.j7 i7i:i CJ1'i1 7:J .np711 il.n'illV n'lVlVY • 1('.j13,7 X1i1 1:Jil7 i('.j1X 
il:JUn iJ P'71i17 in1('.j1 , ilnlilil x7i il1l~i1 1-l:'il i1p71ilillV ilP'71('.j1 li:J7,j1 

• inN il:Jun iJ?,j 

17 
Mishneh Berurah 689:6 "ltlP 1N (1)" The child is allowed to read for the purpose of learning 

how since the mitzvah for reading the Megillah is only Rabbinic in nature. As such, the Rabbis can make 
an exception. 
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Much like Hilchot Megillah 1:2 above, a menorah kindled by a win, ilt11ll7, lt1j:', or 

a gentile is of no consequence as they are all exempt from the mitzvah. Again, the child's 

participation is allowed for training purposes. 

Text 40: Hilchot !shut 3: 17 

'5J' 'Uil1 nyi '.J::l P'Nll7 '5J' lt1P1 ilt!1lZ7 winr.i rin nin'?w? piw::i ?:iii i' 
anx ilr.ii n'?ll7i1 m::ii? anx a.A 1r.i'in p n"' i::iir.i:i ir.ix.:ii n'i:i p U'Nll7 
illl7Y.J N1i1W :J"YN 1JYil ?:ix ,'1'-il nx N'l1i1? n'i::i p o::im?w 9x n'i::i '.J:J. 
1.J'NW '5J? l'"'''-il1 pw11'pil mn,?w? ?io::i N1il '1il lir.ir.i:iw i::i.1? n'?w 

• pw11'p1 ro'" niin:i 

As in the mishnaic cases where a win, i101W, or lt!P cannot serve as an agent for ti.A 

delivery or :J.11'!7 establishment, here Maimonides notes that such a man cannot serve as an 

agent for betrothal, either, nor can these individuals serve as the witnesses to such an 

agent-delivered betrothal as noted in Hilchot Ishut 3: 16. As the TZ?in, ilt!1TZ?, and lt!P are not 

responsible for their own actions, they can neither act on behalf of someone else, as an 

agent, nor on behalf of the community, as a witness. Likewise, a non-Jew cannot serve as 

either an agent for betrothal nor a witness as these are task set aside for Jews, as Maimonides 

interprets from Numbers 18:28.18 Normally, a slave could serve as an agent for a monentary 

errand such as the transfer of goods to complete betrothal, but he is not eligible, either, in 

this case for agency, since like the TZ?in, il01W, 1op, and non-Jew, he is not subject to the 

laws of p!Zi11'P (kiddushin). 

Text41: Hilchot Jshut4:9 

iliinil l?:l riir.i:i. lil'll711'P rx np::i? nxw.:iw nwin pi .nnp::i Nll7.Jll7 win ti 
nw11pr.i n '1il nnp::iil ll7in mtiN W1'P1 np::i l'\:J. ox l::l':J? ,l:l'15J10 '1:i1r.i N?x 
ll71'j:'TZ? ilt!1ll7il ?:ix ,TZ?inil il7~:i? .nimr.i N'il1 ti:i. ln1.J1 pi1r.i:i, l'TZ111'j:' '.JTZ?7 
'i::i.1r.i N?i ilii.n 'i:i1r.i N? ??::i l'll711'P 1x::i l'l'\ ilt!1ll7 ll71'j?W np::i 1N nnp5:l 

,t:J'i5J10 

18
lnterpreting the "setting apart" to mean that certain tasks can only be filled by Jews. 
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Here Maimonides explains that while a ivin, devoid of intention, cannot marry 

under Toraic law, apparently he can marry under Rabbinic law and such a marriage would 

require a tll to be dissolved. Contrarily, there can be no marriage for a i1tl1iti underToraic 

or Rabbinic law. The suggestion is that while someone could tolerate living with a iti1n, no 

one could possibly be comfortable married to an insane person. Interestingly, Rabbi 

Moshe lsserles, the Ramah, in his commentary on Even HaEzer 44:2, does note that this 

seems unfair as it is hard to tell if a person is completely insane or not, bringing in the issue 

of i1tl1iti t:J'I"IY C'?n C'I"IY(itim chalim, itim shoteh, "sometimes whole, sometimes crazy"). 

Text42: Hilchot !shut 11:4 

nivini1 ?:ix ,t:J'nX~ 1n::iin:i n'J1?'x ix i1~10 ix n1.A1::i X'i1iti i1?in::i i 

, ??:i pxiiti' J i1? Uj?'Jl x? i1tl1!Vi1 ,i1::i1n:i C'~:in 1i1? 1.lj?'Jl x? i1tl1!Vi11 
1YJ~' x?iti '1::J ;i:iin:i i1? 1lj?'Jl x? Ci1'1::l1~ pxitv'J ;i? iti'tv D"YX nivinm 

'KJl1~ 'XJJl X71 Jl1J1T~ i1? px l::J i1:J1Jl:l i1? pX!V t:JW::J1 ,i1n1X JlX!V?~ 
.i1X~ i111J111::J1 i1:J1Jl::J 'XJm i1::l1Jl::J ;i? iti' i1npEim1 I1iti1ni1 OJ:J CX1 ,i1J1Jl::J 

This i1::J?i1 explains that there is no provision for a i1J111::J (ketubah) for a ivin or a 

i1tl1!V as there is no recognition of such a marriage, as noted above in Hilchot !shut 4:9. A 

ivin can marry under Rabbinic law, but in such a case no i1J111:J is required to serve as an 

enticement for a man to propose to such a disabled and otherwise prospectless woman. If 

the ivin recovers her hearing, however, the man must pay the normal i1::l111::J rate of one 

hundred t:l'T1i (zuzim), but not the virgin rate of two hundred. Even if r:;;he was a virgin at 

the time of their marriage, she was then a iti1n, while now that she is recovered, she is 

clearly no longer a virgin as she had been married for some time. There is no parallel case 

for the i1tl1!V who recovers her sanity as there was no marriage in the first place. 
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Text43: Hilchot /shut 11:5 

p'm7 i1l1iV '.JEJ~ 11~"P 111:im::i i1.J~ ;ix~ 1;i7 :i11::i1 i1"Ditv ix 11tv1n xtv.l i1 
.PO:::l.J 

Despite the allowance for no i1:J1I1::J to be written for the lti1n or the i1'Dilti in the 

preceding i1::J7i1, if a person is so foolish as to write an exorbitant i1:J1I1::J, ten thousand 

0'T1T, for example, for such a disabled would-be bride, it does become binding as he chose 

to diminish his own assets. 

Text 44: Hilchot /shut 11:6 

j'X i1'0Wii1 i1EJ11117.Ji 1171ni1 np:JI1.'.llti EJ"YX mnp:J 0'117.J iXlti.Jlti i1'Dilti ix win i 
11':1 oxi ,i1X~ i1:im:i 1i1? lti' ix'1:Ji1117 inx 17,j"p? 1l1 ,oi?:i Oi1''Y Oii'lti.Jl;i 
11':2 i17 i:J11::>117 i1~ ?:::> 11?-oi.J 1'0::>.J 7;; i1:J1I1::> i1? i:i11::>1 lti1ni1 1N'ltii1117 Oil 1'1 
x? 111~i;; O'~::>n mp11 1'X117 oip~J I imN: l'N'.'117~ 1'1 I'l':J rx il'Diltiil ?:ix I 1'1 
'1'' N:i:i? i::iioi ''X1il rxilti'.J O'~::>n i? i.Jp'11 x? l'DP pi .pxilti'.J i? 1.Jj?'11 
pN:iW' .J '1'' iJN::J N'.'iliV EJ"YN:i i1.'.l'Dp? pxitv' .J 1.Jj?' 11 ii~ '.JEJ~i , pii~l pi-titv' .J 
mix 1'P11:JiV 1;; l'DPil 11X j'X'lti~ pi-ti , ip::iil lil.J~ jJ:J Uil.J' x?lti '1::> , piml 

• i' .'.l~'O N'.':Jillti Y11'1 

In this, the third of three related m:i?i1 on the issue of marriage for the lti1n or the 

il'Dilti, we get what appears to be a final, definitive ruling on the subject. If a man who is a 

lti1n or a il'D1iV does get married, he bears no obligation to his wife, even if he recovers, as 

the act of marriage took place when he was without the ability to form an intention and the 

marriage contract is therefore invalid. However, if, after he recovers, he does wish to 

remain married, he does not need to remarry the woman but does need to write her a il:Jil"l::> 

for the standard value of one hundred O'Tn. On the other hand, if the court had arranged an 

acceptable marriage on behalf of the lti1n, whatever was in the original il:J1l'1::J is fully 

binding. There is no valid marriage for one incapable of forming intention, though there 

are acceptable unions for the lti1n. Here, again, we see a grading of those deemed without 

intent that has appeared elsewhere in the Mishneh Torah. The il'OWi' is clearly of an even 

32 



lower status than the Tti1n; not only is he without intent, he is without hope. The Tti1n might 

at least be a decent person to live with, and is therefore eligible for marriage by Rabbinic 

standards, whereas the iltiiTZi is a danger to himself and to others and therefore is to be 

avoided. 

Text 45: Hilchot Yibum v'Halitzah 4: 16 

:inp lil~ 1nx x~rn:n i1Tti?Tti '.:m:i ix ,r:J' JTZi 'JEJ:J ill?nTZi ix , il7'7:i ill?n Tti 
iltl~Ttii xiil 1'.l"lilTZi ix ,il:ii:i1xil 1~ il7Y~7 1iTZip 7YJ~il il'ilTZi ix , ?ioE:J ix 
1n:i.11JTZi ix ,Niil 11i:im x?i X'il ilJii:i.nJTZi 1N ,Niil tl~it'i X'i1 i11'.l"li1Tti ix ,N'i1 
i1l7n ex pi .i17icEJ i1.l"ll'7n , 7i1.:i. 7 i117nTZi ilJtip pi ,X'i1 i1Jii:im x?i xii1 
i1tl1it' Tti1n ?:ix , i1?10E:J ill'7n n '1i1 i17,7:i1 i1J':i7 1J':l 17'EJX1 1'n' 'JEJ:i 

.i1l'7n i1J'X CJ1:l'i1 1~1 i1l'7Mi1 l~ i11itiEJ X'i1Tti '~7 y7ini1 ?:ii il7MTZi 1tlj:'1 

As there is clear intent involved in the ill'?n (halitzah) process, such a ritual 

performed by a i1tl1it' is not only unacceptable, but also of no consequence. Had the ritual 

been deemed simply unacceptable, the woman may have had to redo it, but it would suffice 

enough to relieve anyone else of the need to volunteer to be a ci:i'. By describing the 

performance as being of no consequence, Maimonides rules that it is exactly the same as if 

nothing had happened at all. Like Mishnah Arakhin 1: 1, even if the i1tiiTZi displayed some. 

measure of knowledge and attempted to perform purposefully an action that required intent, 

nevertheless, it counts for nothing. 

Text46: Hilchot Na'arah Betulah 1:9 

.111;\ 1:Jil CJj:' li17 l'XTZi 17X1 ,OJj:' i1l;i VJ' :JX il? l'XW 1X :lX il? VJ'VJ .1"1MX1 tl 
ix:ii ill"1117':i :111 cro il'7'.17 Nl'Tti ,~, .nTZi1n;n iltl1Ttii11 .l"l'Ji?'Ni11 mx~~i11 
i11'.17 J N'il l"1'.17i pNiTZi' Ji1 1~ .1"1Tti1;\.l"l~i11 i1~Y .1"11Ji? ll"11N i1Y:l.1"1Tti 11''.17i11 CJ' JTZi 
CJN1 il~lY? ilCJj?1 OJp il? Tti' ilOJNJ CJN poi1'Ni1 l~ 1'lTZi1;\1'l~il ?:ix i17i.n:i 

.OJj? i1? pN il.11.l"lEJ.nl 
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No fine19 is demanded of one who rapes a virgin girl who is a iltlWl, as it is 

assumed that she had probably been raped before and simply didn't know it. It is worth 

noting that the Ra'avad, a major critic of Maimonides' Mishneh Torah in general, disagrees 

on. this point and insists that the one who rapes a girl without comprehension still must pay 

the fine. Notably, in his comment on this passage, the Ra'avad also insists on the payment 

of fines for the other categories of excluded women listed in the il:J7i1. Only the first rapist 

would be liable for the fine for violating a virgin and no one would know who that man 

might have been. Likewise, rapists of other non-virgins: divorcees and women of loose 

morals, are exempted from paying the fine. 

Text47: Hilchot Na'arah Betulah 2:9 

,niZi1u.~m ,ml'\~~m ,ni:i. i::i.n , 1n iw;;i oJp 1i17 pl'\w nu::i.n u;;11n i::i.:i ti 
i1'7Y l'\l1'i11 ,n11mw~m ,i1'1::i.wm ,n11'.Ai11 ,nwinm ,ilti1wn1 ,n'J17'~i11 

.oJp 1n7 W' nu::i.n i~ill1 ,;;1 Cill 

In this il:J7il, Maimonides adds a few other categories of women for whom rapists 

are not required to pay the virgin fine, including converts, former captives, and freed 

slaves. It is assumed that the captive was taken advantage of by her captors, while slaves 

and former non-Jews have weak morals and were unlikely still virgins at the time they were 

raped. Where in either of these two m:i7il is the idea, prominent in Mishnayot Baba 

Kama 6:4 and 8:4, that the less fortunate should be protected by the community and that it 

was particularly bad to cause them harm? Where is the concept of protection for those 

unable to protect themselves? "You shall not curse the deaf nor place a stumbling block 

before the blind. You shall fear your God, I am the Lord."20 While the win and the iltl1ill 

are lacking in knowledge and unable to form an intention for relations with the opposite 

sex, they can still be victimized and it seems particularly cruel to assume previous violations 

19D . euteronomy 22:28-29. 

20Leviticus 19:14. 
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in order to exempt a criminal from punishment when an actual violation is reported. It is 

likely that the distinction to be made is between issues of morality and issues of legal 

categorization. While no one advocates such cruel behavior toward the mentally ill or those 

otherwise without comprehension, it would be impossible to prove such a case in court as 

the victim would be unable to testify due to their exemption from the ml~ noted in Hile hot 

Edut 9:9, noted below, and the accused would be unable to testify against himself as his 

self-incrimination is not acceptable according to the Talmud in Ketubot 41a in the first 

Xi~;t. on the il.lill~ addressing this very topic. 

Text 48: Hilchot Nizkei Mammon 4:6 

i:i11ill l':l"n cJ'l;iy::in i1illp i1illi1 il'ilill ~"Yl'\ 1-op1 i1D1ill illinl;i irmil::i 10~ i 

n?iy~ ili'~ill i11i~ill ,,,~x , P'ii1'1 nxl?1 iii'pi1 i'nill;i i::i Xl1':l1 i1ii' 'ill 
.c':J"n C'l;iY:Jil ilP'ii11 nXl'1 ninm 

Here Maimonides explains that even when a illin, i1D1ill, or 1DP does an excellent 

job of tending to animals on behalf of another, if any harm comes to the flock or if the 

animals escape and cause damage to other property, the owner is liable, not the shepherd, 

for the competent owner should have known better than to entrust the job to those exempt 

from responsibility. Here the ruling is very similar to Mishnah Baba Kama 6:2. 

Text 49: Hilchot Nizkei Mammon 6:3 

pi n'::i l;i::ix , 1'i1D~ im.Jill C'i1 m'1~::i x1i1w ,~, 1-op1 i1D1ill illin l;iw 11w " 
• p~1i'O~Xil '.l~J lil:l 1'1'Y~1 1'~1i'O~X Ci!l;i 1'1'~Y~ 

Just as in Baba Kama 4:4, if an ox belonging to a Win, il'01ill, or a 1DP gores 

someone or something else, they are not liable. Maimonides suggests that the court appoint 

guardians over the livestock property of such individuals, much as was suggested in 

Mishnah Shevuyot 6:4 for the property of a 1-op. 
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Text 50: Hilchot Nizkei Mammon 6:6 

ilJVJ7,j n' JnVJ JVJ mwiilw , im7,jn7 im ilJn7,jJ 1n' J rn 1::l7,jJ1 1Y1ilVJ iiw i 
'J::J::i 1;;mw i1Vi pi , mpm::i N1il '1il 17,j1VJ? 1107,j iN i7'NViil ON 7::iN , U'1 
01El11tl::JNil t;iti::iiV El"YN 1t1Pil ''1'-il1 iltl1Viil il::JnViJ1 Vi1nil np::imi l'El11tlElN 

• 1il 1il'7;;::i miVi::i '1iliV 1npm::i p1;;17,j 1il '1il 

In this il:J7il, Maimonides shows that the position of R. Jose in Mishnah Baba 

Kama 4:4 is to be upheld: when an ox who has gored belongs to a Vi1n, il'01Vi, or a 1-op 

whose status changes, the status of the ox as 1Y17,j
21 remains the same as, ultimately, the 

owner is the same. In contrast, when any person sells a 1;.717,j ox to a new owner, the ox 

reverts to the en (tam, "unwarned"), state as the new owners have yet to experience an 

incident. This il:J7il seems to establish a key point: the win, iltl11Z', and 1'0P are clearly 

legitimate owners of property, even in their intentionless knowledgeless state. It is interesting 

to note that for the newly recovered iltl1Vi, who never understood any warning given to him 

about the actions of his goring ox in the past, the ox remains 1;.717,j. Meanwhile, the 

knowing owners of a 1;.717,j ox can sell him to a person completely capable of understanding 

the dangers associated with possession of such an animal, and yet in that case the ox 

reverts to an unwarned, en, status. 

Text51: Hilchot Nizkei Mammon 12:8 

El"YN ltlj?1 iltlWl IZ'1n7 1107,j CN1 , 1'j?lJJ :l"n 17,j1!z'il 17,j1VJ7 111:2 1017,jiJ n 
.n;;1 1il:l pN i7N1 m7:i.nil7 '1Vi'Y 11JiliV l':l"n C'7YJil '1il il01:J7,j il'il!z' 

Following the same principle extant in the Mishnah and noted in il::l7il Nizkei 

Mammon 4:6 above, an owner of a cistern who leaves a IZ'1n, iltl1Vi, or l'tlj? as the 

watchman is himself liable for any damage caused if someone falls in and hurts himself. 

21
"Wamed." An animal who had gored in the past is assumed to be likely to try to gore again and 

if such a second incident occurs, the owner, who by this point should have known better, is fully liable (as 
noted in the introduction). 
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Text 52: Hilchot Nizkei Mammon 12: 16 

i1!1'il ON N7N 7n:i il!ltl':Jn 7'.17 rn ii:i:i j'Ji'.jjl:Jj'J !1!1'7,j 7'.17 :i"n 1J'N pi Ttl 

nnpo ilI1'il ON ?:ix ,il7'7:J i170.litJ 1N N7,jiO ix i1tiiVJ ix I1VJ1n ix i1.ltlp i17,ji1:Ji1 
17,j iio?i mxi7 i17,ji1Ji1 111TV '.l:Ji'.j O.l1N ii',j::> i1TVJ iitio i1!17,j1 or:::i ;i?o.li 

p:::i i17'7:J 70.litJ ix N7,j10 i1'i1 i7'0N !17,ji 01N i::>m7 7o.l ON pi .m7iVJ:J7,ji1 

:!"M nnp~i1 jJ?,jjJ:JjJ ix Cl1Ni1 1::2 pT1i1 CN1 , iitio i1T '1i1 1:J'.i7 1N piin p i1'i1VJ 

• i.l1N':JVJ i7,j:J C7VJ j:'T.l 

On the subject of cisterns and other dangerous holes in the ground that could cause 

damage, an owner of such a hole or even a mound of dirt from which one could fall, is 

liable if a VJin or a i1tiiVJ are injured, even if the injury happens during the day when, in 

theory, they could have seen the danger and avoided.it. This is exactly the point Maimonides 

wishes to make: they are not capable of comprehending the danger so the owner remains 

liable. 

Text53: Hilchot Nizkei Mammon 14:5 

,CJ'i'.jW '.l'1:J :J"m 01N 'J'1i'.j iitio 1tipi iltiiw win 1'::2 i11''.i7:Ji1 nN n?iTlin n 

01ip i1'7'Ni'.j m:::i:m7 n?n.:i.n 111TV m:::i'71 n7m Ti17 107,jVJ 0'1i7,jN C'1:::i1 i17,j:J 
• izn:i. 1'VJ'.i77,j '1i1VJ :J"n n:::i;i?w Ti17 107,j ex ?:ix ,p,71m ii:::iynw 

Just as in Mishnah Baba Kama 6:4, one who puts fire in the hands of a Tli1n, 

i1tiiw, or ltlP is fully liable for any damage they cause. However, Maimonides goes on to 

limit the liability by saying that this is not in a case where a person gave a TVin, iitl1VJ, or 

TtlP a hot coal which was later fanned into a flame by the incompetent recipient, but only in 

cases where an actual flame was given. There could have been a reasonable expectation on 

the part of the giver that the coal might have burned out before causing any damage. This 

is in contrast to the succeeding .!11:J7i1 which describe the full liabilty of the fire spreaders, 

not the flame providers in cases of sane and competent individuals. 
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Text 54: Hilchot Gezelah Va'avedah 17:4 

n;ii:nn ,ny1 li1? p?-tw '~' np~i1 i1Jp ?-t? l'OP 1?-t i1'01W 1?-t win 1? i1i1':J.).i1 1 
up crwin Ci1'JW 1'i1 ,win i1Jp x? np~ i1Jp x?w l1n~ in?-t:i np~i win 

.mlJi1? 1?-t:J' x7w '1:l up'W C'~:in c;i7 upn ,Ci1'JW 

If a win, i1'01W, or ltlP finds something on behalf of another individual, the item 

does not transfer to the other person from the finder's possession as they lack the intent to 

act as an agent of another. 

Text55: Hilchot Gezelah Va'avedah 17:12 

in?-t i:iy ex 1:i'~' ,ci?w ':iii 'J~?,j ?n ;i::i W' l'OP1 i1'01W iVin nX'l?,j :J.' 
.tzmin::i ::l"n 1J'N Y:JTOJ1 i1:J i~:i C?-\1 C'J"1:J i1Xl1' i1J'l't 11'~ i17il1 

Much as in Mishnah Gittin 5:8, a T01M, i1'01W, or l'OP is allowed to possess something 

they find on the ground for the purpose of keeping peace in the community. However, if 

someone else comes and steals the found object from the TOin, i1'01iV, or ltlP, the court 

cannot recover the item on behalf of the victim because the Torah law preventing ownership 

takes precedence over the Rabbinic allowance for possession. 

Text 56: Hilchot Chovel U'mazik 3:4 

nN ix i~;i nx tv":J7,ji1 ,::i"n TDin;i nN tv":J7,ji11 i1"0~ i1'0Wi'i1 nN TO":J7,ji1 i 
c7:iJ 1J'l" cx1 :J"n c7:iJ 1mx l'~'?:l?,jW:l Cr\ 1'0Pi1 nx iV":J7,ji1 ,::i"n i::iy;i 
W":J.7,ji1 x1t1 711~;i nx TD":J?,j? 1'0Pi1 nx W":J7,ji1 ;i~11 U'X cip?,j 7:i7,ji , i1'0~ 

.np~ TO"::i~7 tvin TO":J?,j x7i piin p TD":J7,j7 i::iy;i nx 

If one embarrasses a i1'01TO in public, he is not liable for punishment because the 

i1'01TO is assumed to have no sense of shame and likely embarrasses himself in public all the 

time. The TDin, on the other hand, while incompetent does possess a sense of shame and 

should not be publicly embarrassed. Again, one wonders where is the sense of morality 

promised in Leviticus 19:14? Just because the i1'01TO may not be aware that he is being 
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embarrassed and even if he regularly embarrasses himself; this does not excuse bad behavior, 

especially from those fully competent individuals who actually know better. Unfortunately, 

this is, again, not a moral question for Maimonides, but only a legal one. No one 

encourages the teasing of the incompetent, but it is given, based on the laws of mvi:i 

established in the Talmud, in Baba Kama 86b, that the il'01il7 does not receive payment for 

public embarassment. Here Maimonides is simply following faithfully the rules already 

established. 

Text 57: Hilchot Chovel U'Mazik 4:20 

, p11-o::i cP1nl:\J 1?:inil7 F11 J"n lil:J ?:iinil ,ilY1 1n;;,.:i,::i 1-op1 n-01il7 il71n :i 

i1Yil7:Jil7 ,CJ7il77 p:l"n CJ.'.l'N l'Oj?il 7'1J,i11 i1'01il7il il:Jnil7J1 il71ni1 nmlnJiZi Q:l"YN 
• .1w1 'J:i 1'il l:\? i?:iniZi 

Maimonides explains that it is simply bad to have an encounter with a il71n, i1'01il7, or 

a l'OP as they are never liable for injuring you or your property, but do get rights as victims 

at your hand. The law here is the same as presented in the Mishnah Baba Kama 4:4, 

though Maimonides goes on to note that if such a person's status changes, they do not 

become liable for past acts which occurred during the time they were incompetent. 

Text 58: Hilchot Edut 9:9 

1?i1?.J l:\lilil7 i1'01il7 N71 ,m~m p 1J'Nil7 ':J7 il11!1il T?.J mi;;? 71o::i i1'01il7il -o 

U1Y1 nNl7.JJ1 U1Y1 ilQ:li'OJiZi '~ 7:i N7N ,i:i7:i CJ'J:J.N pim 0'7:J i::lil7~1 CJ11Y 
CJ'1::i1 iNiZi::i pJY:J 7N1il71 1::i1~ N1ilil7 =:i"YN C'i::l1i1 1~ 1::i1::i ,,~n niZi::iiili~ 
N'i:J N1iliZi n;;::ii ?io=:i in"Q:l:J n::::i ilQ:l:JJil ,:iil7n' C''01il7 77:i::ii 710Q:l ilT 'iil 
il'iln N7iZi Nim ,yi::ip ny N7:J. 1'?.Jn ilQ:l:JJil 1N 1~17 1~m n::i:iJil inNi , iil7:J 
nQ:l1tm on;;i cmN'1::l n::::i o.:i,iZi C'Q:l:JJ Cil7 il7' '1ilil7 ,,~n niZi::l1il7~ 111;;1 

il:J.1il p=:i:iJil n11Y::l ::liZi"ni17 1'il1 ,Cil'7Y 

Here Maimonides addresses the issue of who is a il'01il7, which recalls the definition 

in the Talmud passage from Hagigah 3b in the Introduction. He suggest, however, that the 

il'01il7 is not only someone who runs around naked, breaks vessels, and throws stones 
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while alone, but even someone who's mind while seemingly fine in almost all regards, is 

disturbed on a single subject. Even if there is only one subject about which a person is a 

i1tl1lt', this defect makes such a person ineligible to serve as a witness. However, if a 

person is only affected by temporary insanity; if he has episodic problems, even if they are 

irregular, he can serve as a witness during his times of clarity. This is encouraging as it 

suggests that even a person who suffers from severe mental illness can function fully in 

society during times when his mind is clear, but troubling at the same time that a person 

who is obsessive, for example, about a single issue but still functions no1mally in society, 

is ruled to be i1tl1lt', completely insane and ineligible. Most interesting here is that the 

primary exemption forthe i1t'1lt' is based not on such an individual's lack of comprehension, 

but rather on his overall exemption from the 111l7:J. A person not bound by the rmrn is 

automatically ineligible to serve as a witness.22 

Text 59: Hilchot Edut 9: 10 

i::iin '.J'.JY 1.J':J' ~?i m n~ m pimow t:l'1J1 1'1':::J7:l p~w 1111':2 t:l'~mm ' 
t:l'Y.H1lt'7:Ji11 t:ll"1Y1:J t:l'T:Jn.Ji11 t:J'7i11:J7:li1 pi , r1~i1 t:IY 1~lt' T'J':J?:Jlt' 111:::l 
pi:::i? iw::i~ '~lt' 1"1i1 i1~1'lt' <n?:J> '!l? m i:iii ,t:J't'1lt'il ?t;i:::i:i i?~ ,,,., inr:i 

.::in:::i:i l"1Y1i1 

In this n:::i?n, Maimonides discusses the issue of the 'l"1£l, often referred to as 

mentally retarded, an individual who does not possess the knowledge of even a common 

uneducated person, the Am Ha' aretz. The condition of the 'n::i is such that he cannot 

serve as a witness due to his lack of comprehension and his inability to understand what is 

going on. However, Maimonides notes that one cannot fully describe in writing the 

condition of a 'n::l and therefore the ultimate decision of whether a 'l"1::l can serve as a 

witness is left to the discretion of the judge. The issue of discretion in determining 

functionality will be addressed more fully in the conclusion. 

22Based on the discussion in the Talmud, Baba Kama 14b-15a. 
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Text 60: Hilchot Melachim U'Milchamoteihem 10:2 

oJlU ,,,~lo( , ii:i:;? i? imi',j , rm:::rni',j .nnl'( ?:; ii:i:;? OJ~ ioJl'\T.17 nJ p :i 
l'\? F1i',j pwJiY l'~ o?iy?i ,own w11p ?:; piili',j P'~W 'El? , 1:iiy T"Y 1i:i;;? 

.mli',j 'J:J. P'~W '~' n-oiw ~?i win ~?1 7-op 

Here Maimonides shows that just as the Jewish win, i1'01W, and 7-op are exempt 

from following the J'11li',j, so too are their non-Jewish conterparts exempt from obedience to 

the Noahide laws. 

Summary 

Most of the rules presented in this chapter are in keeping with the general guidelines 

established in the Mishnah as explained in the preceeding chapter. The i1'0HZ7 is exempted 

from responsibility due to a lack of ability to form an intention. Additional examples, such 

as the rules governing the lighting of Hanukkah candles, reveal Maimonides' response to 

the expansion of Jewish observance as a whole. The rules on agency, J'11l?.) exemptions, 

damages, liability, and property ownership all seem to be structured by Maimonides along 

. similar lines as they were presented in the Mishnah. The case for property ownership 

seems to be actually strengthened on the basis of the rules governing the ox that gores. 

Even the rule allowing the i1'01W to participate in the hand washing ritual, including providing 

aid to others, is carried over as well. Unfortunately, Maimonides also codifies the rules 

discounting the potential for public embarrassment and allowing rapists freedom from fines 

on the basis of assumed promiscuity. These rulings are based in the Talmud and maintain 

a negative bias against the i1'01W. While his writing may seem morally disappointing, 

Maimonides is not interested in codifying morality, only in codifying the law. Further, 

unlike the Mishnah, we see a clear ranking of the famous trio of the win, i1'01W, and 7-op. 

Here, the 7-op is at the top, en route to someday becoming a responsible man and limited 

only by his age, not any physical or mental disadvantage. Next comes the tvin, granted 
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additional rights such as court arranged marriage and protections such as that from public 

shame. The iltl1iZi' falls to the bottom of this social list of people who, like it or not, are 

already at the bottom of society. Perhaps later commentators and respondents will add to 

the understanding of the legal status of the i1tl1iZi' to find a balance between accomodation, 

protection, and relation to the larger community. 
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CHAPTER THREE. The Shoteh in Modem Responsa 

In the modern era, indeed for most of the post-Talmudic period, Jewish law has 

been shaped by the responsa literature. When a question arose in a Jewish community as 

to the appropriate application of the law, it was posed to a leading rabbinic authority and he 

responded with an official opinion that presented not only an answer to the question, but 

also the basis of his reasoning. This process of m?~{t' (she' elot, "questions") and m:J1{t'11 

( tshuvot "answers") led to an expansion of the law to account for cases not explicit in the 

il:l?il. From an orthodox point of view, these responses were taken as binding; one 

consulted a rabbi specifically in order to get a legal ruling. For those of us living as 

Reform Jews today who see the body of Jewish law as only a guide to living rather than 

obligatory, these responses can help enlighten us and lend a hand in making tough decisions. 

There are several responsa that deal with the issue of the legal status of the ilt!1{t'. 

An Inclusionary Tale 

In the thirteenth century, in a responsa on the issue of establishing local communal 

rules separate from the laws specifically laid down by the Torah, Rashba, Rabbi Shlomo 

ben Adret, notes that following the Torah law strictly will lead to the destruction of the 

world. Since people will need to wait for witnesses and warnings before prosecuting any 

crime, the law will be unenforceable. If the law is unenforceable, then it is as if there is no 

law, and ":Jin CJ?Wi! ~l~J" ( nimtzah ha' olam chareiv, "the world will come to be 

destroyed.") Instead, each community needed select officials who would make rules and 

judge as they saw fit. Interestingly enough, this included CJ't!~il CJ'iYJi11 CJ''01{t'il i0"71" 

"CJm?p?py (v'li-aser hashotim v'hanayarim hamtim akalkalotam, "the torture of the 

insane and youngsters with evil ways"). Unlike the traditional i!::J?il which granted immunity 

to the iltJ1{t', here we see an emminent authority calling for them to be punished for their 

43 



actions when such actions offended communal standards, whatever those might be.'.lj 

While this responsa surely goes a long way toward including the i1~Wi' in society and 

making such a person responsible for his actions, it fails to strike a balance with the need to 

care for the person as ill. Though it may be suggested that Rashba's use of the term 0'~1'Zi' 

is a negative term evokative of, "those crazy evil people," Dr. Jonathan Cohen suggested 

that it was, in fact, a reference to the legal category of the insane and the expression of a 

real desire to punish them for their actions.24 

Category One: Orthodox Opinions 

The revolutionary ruling of Rashba aside, Rabbi Moshe Feinstein makes a very 

inclusive ruling, disallowing the use of contraception; including forced sterilization, for the 

mentally ill or the mentally retarded.25 Further, abortion is not permitted for the disabled; 

rather the community should assume the care of the infant. These two rulings seem to 

suggest that the mentally ill are allowed and even encouraged to participate in the community 

vis-a-vis marriage and procreation. On the subject of communal support, Rosner cites a 

ruling by Rabbi Moshe Sofer that reminds us of the burdens carried by the relatives of the 

mentally ill. Sofer suggests that in the case of an eighteen-year-old woman who is mentally 

disabled, the expenses for her sustenance and medical care are "not the sole responsibility 

of her father." Rather, the entire community bear the obligation to help in her care.26 

Also from the Orthodox perspective, Dr. Moshe Halevi Spero addresses the issue 

23Rabbi Shlomo ben Adret, Responsa 3:393. 

24Dr. Jonathan Cohen, personal communication during Rabbinics 521, a course entitled, "Setting 
Communal Priorities: A Balak.hie Perspective." I was surprised by Rashba's comment and asked Dr. 
Cohen if it was to·be taken pejoratively or as an actual reference to the legal category, as such individuals 
are not to be held responsible for their actions, and he noted that here that was precisely how Rashba 
intended it: to hold such people responsible. 

25Fred Rosner, M.D. Biomedical Ethics and Jewish Law. (Hoboken, NJ, KT AV Publishing, 
2001), 508. 

26Rosner, 504. 
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of fulfillment of the ni:J?i1 through neurotically motivated religious acts. Spero argues that 

it is incorrect to assume that all religious obligations should be forgiven a person who 

shows any mental distress in order to secure the mental health of the individual. He insists 

that it is equally incorrect to suggest that all obligations are still in force for any individual, 

no matter how distressed, so long as they are short of the category of a i1~11V', completely 

insane.27 Already, this suggests that there are gradations to be seen in the category of 

mental illnesses, an issue to be considered below. On this particular topic, however, Spero 

asks what the status should be of a religious act that fulfills an obligation if it was performed 

without the intention of fulfilling such an obligation. For example, what of the obsessive-

compulsive who is diligent in cleaning his home so that no fi',jn ( chametz, "leaven") is 

present in the home at Passover. Spero suggests that in such a case, the individual should 

not be credited with completion of the positive commandment to remove fi',jn from one's 

home which requires intent, but that the individual "would successfully avoid transgressing . 

the passive aspects of not having any leavening in his possession."28 Spero notes that the 

halakhic authorities rule that all such inadvertent completions of n1'.!li',j that require intention 

do not count toward the individual's obligation to fulfill such commands. He gives as 

another example, unrelated to the issue of the mentally ill, the case of the father who, in 

teaching his son the grace after meals, unknowingly recites the words himself. Such a 

recitation is not a fulfillment of the commandment and neither is the cleaning of the obsessive 

compulsive, despite the fact that both actually complete the action. Nevertheless, in a 

statement of inclusion, Spero notes that the gradations of mental illness can allow for a 

measure of participation in ritual observance. 

There is, on the other hand, another range of less-than-psychotic person
alities, such as the overideational obsessive or hysteric or the preschizophrenic, 
whose emotional liabilities or rigidity may and frequently does interfere with 

27Moshe Halevi Spero. "The Halakhic Status of Neurotically Motivated Religious Acts," in 
Handbook of Psychotherapy and Jewish Ethics (Jerusalem: Feldheim, 1986), 34. 

28Spero, Handbook, 38. 
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the necessary, free qualities of thinking and interpersonal relating. Such 
persons are religious, but in a disorganized and conflict-ridden way. In 
these cases, the therapeutic goal is not liberating the personality from his or 
her religion, but rather to liberate the autonomous and healthy aspects of the 
personality and the religious beliefs from their conflicted sources and patho
logic qualities.29 

As such, we can find an argument for inclusion in Jewish religious practice, but 

only through the healing of the individual. We should not write off everyone who is 

disturbed as a i1tl1ii', but they need to recover from their illness before they can really 

participate again in a meaningful way. 

Spero does go into great depth about the need to facilitate healing for the mentally ill 

through the process of psychotherapy. He tackles the issue of Orthodox Jews who might 

be reluctant to reveal during therapy the issues that are causing them mental anguish for fear 

of violating the prohibition of having evil thoughts, lest one act upon them. The therapy 

process that would necessitate divulging of secret thoughts and fantasies would necessitate 

a transgression by the patient, making· the patient feel uncomfortable opening up to the 

doctor and thereby prohibiting progress. He suggests reconceiving of psychotherapy as an 

opportunity to make '111 (vidui), a confession of the sinful thoughts.30 As Judaism 

doesn't follow the Catholic model of a designated confessor, the therapist could instead be 

reconceived as a n'::l1~ (mochiach), the fellow Jew obligated to rebuke his neighbor lest he. 

sin, in this case by actuating the things about which he had fantasized.31 In this way, the 

ailing Jew can still obey the i1::J1?i1 while receiving treatment for mental illness. Spero 

acknowleges that this is a legal fiction, suspending the rules of 110~ 11i11i1 (hirhur asur~ 

29Spero, Handbook, 38-39. 

30Spero, "The Halakhic Status of Hirhur Asur in Psychotherapeutic Communication," in 
Handbook of Psychotherapy and Jewish Ethics (Jerusalem: Feldheim, 1986), 48. 

31Spero, Handbook, 49. 
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during the therapy session, but he values the gains that can be made toward the health of 

the individual. Nonetheless, in a later essay, Spero notes, 

I wish to emphasize that the halakhically observant client's desire to 
afford "mental adjustment" or "balance" will always be secondary to a 
primary concern - what one is halakhically obligated to do and to not do to 
achieve such psychological desiderata.32 

As such, even with the legal fiction of '111 and n':m~ in place, there are still limits to 

the options available to the Orthodox psychotherapist and the Orthodox patient. 

In an essay seeking to define the psychiatric dangers that could be construed as 

potential harms to the woman in labor, Spero notes that there are different levels of 

psychiatric distress, some of which, while dangerous, may not actually be life threatening. 

He makes a crucial distinction on the issue of 11'.11'1 ~11'11 (teiruf da'ath, "mental damage"). 

In earlier papers, I favored translating teiruf da 'ath as what we call 
"psychological decompensation," or the virtual disorganization and disinte
gration of ego structure and reality testing. However, since "psychological 
decompensation" itself always requires further and more specific qualification 
(e.g., Which ego f1.mction are involved? Have hallucinations occurred? Is 
reality testing totally impaired?), the same would apply when using the 
teiruf da 'ath. Thus, in view of the fact that teiruf da 'ath is characterized in 
terms of gradients rather than as an absolute, the lenient rulings referred to 
here and elsewhere may be subsuming a very wide range of emotional 
states. Indeed, if even the possibility of teiruf da'ath is sufficient to favor 
a lenient ruling, then one is already talking of a less severe actuality that 
exists when one talks of the presence of severe psychiatric disorder.33 

He cites several major Rabbinic authorities who make rulings that individuals can 

violate certain m:::i7;i in order to prevent a mental breakdown. For example, Rabbi Moshe 

Feinstein allows eating on Y om Kippur, Rabbi Israel Mizrahi allowed the eating of non-kosher 

broth, much like the case from the Talmud Yoma 82a (which will be noted below in the 

Conclusion), and Rabbi I. Untermann, former Chief Rabbi oflsrael, Rabbi Eliezer Walden-

32Spero, "The Concept of Psychiatric Hazard and the Halakhic Disposition toward Contraception 
and Abortion," in Handbook of Psychotherapy and Jewish Ethics (Jerusalem: Feldheim, 1986), 54. 

33s pero, Handbook, 58. 
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berg, and Rabbi Y. Y. Weiss have allowed individuals to violate the Sabbath itself in order 

to prevent such a breakdown. The reason, Spero notes, is that 

in all the cases cited here, apparently making use of some psychiatric 
-hazard principle, the psychiatric hazard is not considered as dangerous as 
the life-threatening acts which the affected individual might commit.34 

We can see that there is a recognition of states of mental illness which are less than 

complete insanity. The categorization of complete insanity, ll1tiili (shtut), seems, according 

to Spero, to occur when th~ individual is no longer able to understand reality. He adds that 

Il1tiili can also refer to the loss of emotional control and could therefore result from symptoms 

like general saddness or intense emotion which themselves are far short of insanity.35 The 

question then becomes, if minor symptoms can lead to complete disability, do the minor 

symptoms count as symptoms of the disability itself? Should a person who is distressed, 

but still functioning at a diminished emotional capacity but who still posesses a full mental 

capacity be ruled a ilt11ili because without intervention, he will become one? In a lengthy 

footnote, Spero cites several authorities, including Rabbi Aaron Shimon ben Jacob (0-

ha-Yashar), Rabbi Chizkiah Medini (Sedei Chemed), and Rabbi Frenkel of Leibnitz (Ateret 

Hakhamim) who use the idea of symptomology to include even those who's distress is 

less than complete mtiiV as C:l'tl1iV. Most powe1ful is the insight of Rabbi Moshe Sofer 

( Chatam Sofer) who suggests that "anyone who appears normal in that he does not act 

bizarrely yet who still cannot respond appropriately to questions would be legally uhfit as a 

cheresh even if, according to others, he could not be considered a shoteh. "36 It is not 

surprising to find the man who defined the school of "Chadash asur min ha Torah" would 

seek to limit the ways in which new understandings could allow for gradations and categories 

of mental illnesses, ruling instead to exclude individuals by any means available. 

34Spero, Handbook, 58. 

35Spero, Handbook, 62. 

36 Spero, Handbook, 74-75. 
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Spero, on the other hand, investigates the issue of suicide for reasons to rule 

leniently on the issue of mental distress. The consensus of the Orthodox authorities seems 

to suggest that if an individual's death by suicide came as a result of an unsound mind, no 

matter how unsound, then one could suggest that the death did not violate the prohibition 

against killing one's self.3 7 Alas, once the person has died, it is too late to argue about how 

he and his mental distress should be handled by the community. 

Spero finally gives his own ruling on the category of the i1'01W in an essay on 

postponing the circumcision of a mentally disturbed child. While Rabbi Y oseif ben Moshe 

Babad (Minchat Chinuch) and Rabbi Meir Don Plotzky (Kli Chemdah) debate over the 

issue of exemption from the ml~ in comparing the case of the x~io (soma, "blind person") 

to the i1'01W, Spero notes that the reason given by Maimonides for prohibiting the i1'01W from 

giving testimony is his overall exemption from the ml~, not, as one might have thought, 

his lack of comprehension. Rabbi D.S. Shapiro suggests that this was done intentionally, 

in order to include in the prohibition against testimony, even those mentally ill individuals 

who did, in fact, show some signs of moderate comprehension.38 As such, the category 

i1'01W remains inclusive of those individuals with mental illnesses that, while serious, are of 

a lesser status than complete insanity. Therefore, Spero concludes, 

In fact, since shoteh is actually a description of a legal state of noncom
petence rather than an exhaustive characterization of emotional turmoil (e.g., 
mi she-nitr"fah da 'ato ), it may not be the most instructive paradigm for 
disorders relevant to the postponement of brith. Psychiatric pain or tza 'ar, 
rather than intellectual impairment alone, may be the more relevant criterion.39 

It is clear, therefore, that the Orthodox authorities struggle with the gradations of 

mental illness provided through modem psychology and psychiatry, as well as categories 

37Spero, Handbook, 62-63, 75. 

38Spero, Handbook, 83, 87-88. 

39Spero, Handbook, 83. 
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evidenced by the varied examples presented in the Rabbinic literature. For the purposes of 

determining obligations vis-a-vis the law, it seems that most Orthodox authorities deem it 

appropriate to make the category of il~1iZ7 more inclusive of lesser disorders and thereby to 

remove from such individuals their obligation to perform them~~. while still addressing 

the need for appropriate treatment for such individuals based, not on a presumption of 

complete disability, but on a hope that they might recover and rejoin the Jewish community 

as full participants.40 In fact, Spero even insists on a more open interpretation of I1:J1J 

7~Uil (birkat hagomel), that upon recovery from a psychiatric illness, a person would be 

required to say the blessing.41 

The notion of 7~Uil I1:J1J for recovery from mental distress will be revisited in the 

Conclusion of this thesis. 

Category Two: Reform Opinions 

In the modern era we find a case from the eighteenth century in Germany: 

Isaac Neuberg married Leah Gunzenhausen in Mannheim August 13, 
1766, and a few days later deserted his wife under peculiar conditions 
which were considered a clear evidence of insanity. On August 26, 1766, 
he appeared before Israel Lipschitz, rabbi of Cleve, and asked for a divorce, 
which the rabbi granted. The rabbis of Mannheim, where a rabbinical 
college of ten rabbis, the Lemle Moses Klausstiftung existed, declared the 
get invalid on the grounds that the man was mentally incompetent. The 
rabbinate of Frankfurt am Main supported this view .42 

The issue in this case is not what to do with the il~Wi'. Clearly an insane person is 

not allowed to divorce his wife, as divorce requires intent. The issue is whether or not he 

40 A very useful compendium of Orthodox responsa regarding a variety of proposed cases can be 
found in Appendix II, "Cognitive I Emotional Presentations and Halakhah: A Typologic Index in re Mental 
Incompetence," on pages 300-306 of Spero's Handbook. 

41Moshe Halevi Spero. Judaism and Psychology: Halakhic Perspectives. (New York, NY: 
KTAV Publishing, 1980), 207-209. 

42American Reform Responsa, vol. XXIX, 80. 
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was insane and that topic is not addressed. In fact, the case eventually boiled down to an 

unresolved dispute between the two rabbinic authorities with neither side able to prove its· 

intention. This case is itself cited by Rabbi Gotthard Deutsch in a responsum from 1919 on 

the issue of whether a woman whose husband has been confined to a lunatic asylum for 

over a decade could be granted a divorce. Unlike the case of Isaac Neu berg, it was clear in 

the case presented to Rabbi Deutsch that the man was insane and could not divorce his wife 

since divorce is an action that requires intent and the i1~1!0 is devoid of intention. While 

Rabbi Deutsch cites the Talmud Gittin 67b, in which a person can be assisted during a time 

of disability,43 he recognizes that case does not apply here either. He also cites Yevamot 

l 12b, that if the person had been married while sane and then becomes a Vin or a i1~1!0, he 

can no longer grant a divorce. While the l'\ii'.J.:\ in Yevamot allows for the legal writing of a 
( 

~.:\during a period of lucidity, so long as the entire process of writing and delivering the~.:\ 

takes place while the person is temporarily sane, even that isn't the case here. 

Left with the clear realization that a man who becomes insane after marriage is 

incapable of divorcing his wife, Rabbi Deutsch takes a different tack in citing Proverbs 

3:17: "Her ways are ways of pleasantness .... " Understanding the line from Proverbs to 

mean that the law should be imposed in a humane manner (that it might be a way of 

pleasantness)44
, Rabbi Deutsch insists that rabbis are allowed to change the law in order to 

make it more functional. He cites a long list of lenient rulings by famous Orthodox rabbis 

in which antiquated rules are allowed to be overturned. His own final ruling is that the 

court could appoint a guardian for the insane mai1 to write and to deliver the~.:\, to state the 

facts in court and to publish its findings, but ultimately he suggests that the~.:\ is a form of 

43 0ther people can test the person by asking questions which have clear yes or no answers, and if 
the person nods appropriately for those questions, then he is allowed to answer with a nod the much more 
serious question, "Shall we write a~=- for your wife?" 

44Similar to the Rabbinic use of Leviticus 18:5, "And you shall live by them ... " to allow for 
Sabbath violation in order to save a life. (Talmud Bavli, Yoma 85b). 
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rabbinic civil legislation. He alludes to the first article of the Philadelphia Principles, 

written in 1869, noting that reform Jews no longer sought a judicial system separate from 

other nations. Therefore nowadays in America, the wife and the Jewish community may 

assume that the civil court divorce subsumes the granting of a ~.:i., even if the man could 

neither write nor deliver it himself according to Jewish law. 

In 1979, a question was posed regarding a potential convert who appeared to be 

mentally unbalanced and whose understanding of Judaism was therefore limited.45 The 

question, from Elizabeth Levine of Congregation Beth El of Fort Worth, Texas, was 

whether or not to accept such a convert. In his response, Dr. Walter Jacob cites all of the 

relevant sources that describe the need for mental competence in order to complete an act 

such as conversion - and its accompanying acceptance of the rmr~ - which requires 

intent. Rabbi Jacob understands that the conversion would not be acceptable ii?'nn::>?~ but 

if a person who had already converted was determined to be mentally incompetent, the 

conversion would be accepted 1JY1::2. In the end, Dr. Jacob notes that the basis of 

conversion is an,,understanding and acceptance of Judaism which in turn can be done only 

by someone of sound mind, and therefore the prospective convert in this case could be 

turned away. 

The subject of insanity as a criminal defense comes up in a responsum from 

October, 1982.46 Dr. Walter Jacob cites all the relevant passages that show the iti1n, the 

il~1W and the T~P to be exempt from punishment for damage they cause to others due to 

their lack of intention. Further, the temporarily insane are also excused from actions 

committed during their periods of insanity. Ultimately Dr. Jacob notes that while the 

45Dr. Walter Jacob, editor. American Reform Responsa (New York, NY: CCAR Press, 1983), 
No. 67, 215. 

46Dr. Walter Jacob, editor. Contemporary American Reform Responsa (New York, NY: CCAR 
Press), 1987, No. 7, 9. 
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insane are not liable for acts which they commit, the determination of their sanity in a 

criminal case is to be left to the court. 

The issue of a potential convert who is mentally disturbed comes up again in a 

question posed to the CCAR Responsa Committee in 1998.47 The questioner writes: 

A woman in my congregation married to a Jewish man has been coming 
to me to study for conversion to Judaism. Her own religious background is 
quite mixed, and she feels no particular attachment to any other faith. She 
has some knowledge of Judaism, and has been reading and studying with 
me for about six months. I believe she is sincere about wanting to convert 
to Judaism, although some of the motivation undoubtedly comes from her 
in-laws. In my opinion, however, she is not mentally stable. The first 
thing she told me when we met was that she was a borderline personality 
who had been sexually abused by both of her parents. In the fairly brief 
time I have known her she has been on the verge of divorce twice, stated 
that her husband was abusing her, changed therapists, and asked if she 
could bring her dog into the sanctuary with her for emotional solace in a 
new environment. She often makes very dramatic statements, only to back 
away from them later. From everything I have been able to learn, she is 
quite clearly a borderline personality, a well-recognized diagnosis of signif
icant mental illness. She is not, however, insane or incapable of making 
decisions for herself. May I reject her for conversion on grounds of her 
mental illness? 

In their response, the Committee begins by noting that we are "entitled and even 

required to reject a candidate for conversion should we find that he or she does not possess 

the necessary mental competence." The i1tl1TV, devoid of intention, is unable to accept the 

ml~ and is therefore certainly ineligible for conversion. From here the Committee presents 

a discussion of who is a iltl1TV, but notes that the issue is open to dispute. However, in the 

case presented by the questioner, the woman· is certainly not a i1tl1TV, since she is able to 

make decisions. She is not mentally insane but she is mentally ill. Ultimately, therefore, 

as seen in other cases, a decision will have to be made by those who can examine her 

further. In any case, the issue of mental illness versus mental insanity is an interesting one 

for the Committee. They note that the rabbi would be allowed to accept or reject any 

47Central Conference of American Rabbis Responsa Committee, Conversion of a Person 
Suffering from Mental Illness, 1998, http://www.ccarnet.org/cgi-bin/respdisp.pl?file=7~year=5758 
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potential convert based on his or her own assessment of the potential convert's ability to 

understand and to accept Judaism. In their conclusion the Committee members note, "the 

term 'mental illness' is a broad descriptive category and not a diagnosis of the fitness of the 

individual person; we should beware of taking any step which suggests that those who 

suffer from 'mental illness' are to be labelled as 'insane."' Nevertheless the rabbi in this 

case can reject her if he feels that anything about her motivation is questionable; there is no 

need for the potential convert to be rnled insane. This view is in keeping with the concept 

of gradations of mental illnesses put forward by Dr. Spero and other Orthodox authorities. 

Unfortunately, it does not help our issue of seeking out inclusion as the woman's mental 

illness, while not the more pejorative "insanity" with its denial of competence and intention, 

is still a very serious potential disqualification for her conversion in this case. 

In 1992, the CCAR Responsa Committee answered the following question asked 

by the CCAR' s Committee on Justice and Peace, "What are the obligations of the community, 

and specifically of congregations, toward physically and mentally disabled persons?"48 

From here the Responsa Committee undertook an explanation of Jewish views for inclusion 

of blind people, deaf people, otherwise physically disabled people and mentally disabled 

people. While many suggestions are given based on Jewish legal precedent for ways in 

which congregations can reach out to the disabled in their community, e.g., special hearing 

devices for the deaf, braille prayerbooks for the blind, wheelchair access to the facility, 

etc., very little help is given on the subject of our concern, the il~1ll7. Amid paragraphs of 

suggestions for including all members of the community we find one lonely sentence: 

"Mentally disabled persons could be encouraged to do as much as possible." Nice to know, 

but not terribly helpful. Furthermore, the Committee's choice of the word "could" leaves 

open the very real possibility that many communities might not want to include the mentally 

disabled, and just as some disabled people "could" be encouraged to participate, others 

48Central Conference of American Rabbis Responsa Committee, Disabled Persons, 1992, 
http://www.ccarnet.org/cgi-bin/respdisp.pl?file=5&year=5752 
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"could" be discouraged. The Committee cites a responsum of Rabbi Moshe Feinstein 

which seeks to differentiate between the ilti1itl, the mentally insane, and the 'nt:l, possibly 

translated as the "mentally retarded." Rabbi Feinstein suggests that if a' m:i has at minimum 

a comprehension equal to that of a six-year-old, then at the age of his or her majority, he 

should be welcomed into the community.49 

Summary 

In general, we see in the responsa literature a continuation of the same themes we 

have seen in the Mishnah and in Maimonides' Mishneh Torah. The iltl1i17 is a legal 

category which denies its members the possibility of forming an intention. As such, the 

ilti1tv is ineligible to perform most functions in the community and is likewise granted an 

exemption from communal obligations. Once again we see the ilti1tv has a protected but 

excluded status. What, then, are we to do in order to meet the challenge put forth by the 

CCAR's Responsa Committee, for example, to include the mentally ill as much as possible. 

No concrete examples have been given as to how to reach out to such individuals. Indeed, 

the greatest part of their protection from the community and its expectations and obligations 

comes from the fact that they are excluded. For example, Maimonides in the Mishneh 

Torah notes that those individuals who create a distraction during services should not be 

required to participate therein.50 Rabbi Mark Washofsky notes the fundamental problem 

with this situation: · 

49Moshe Feinstein. "The Difference between Shoteh and Peti and the Obligation of Keeping 
Commandments and Learning Torah in Relation to a Pe ti." Proceedings of the Associations of Orthodox 
Jewish Scientists 7 (1984): 227-229. 

50Maimonides, Mishneh Torah Te.fillah 15:2. 
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In such a community, the performance of mitzvot is the way in which 
one expresses one's attachment and acts out one's destiny. In such a 
community, which sees the ritual mitzvot as the key to its daily, sacred 
relationship with God, to be exempted from the obligation to perform these 
mitzvot is to be excluded from the mainstream of Jewish religious experi
ence.51 

These responsa answer difficult questions about how communities can deal with the 

problems presented by interacting with the mentally ill, but they do not give us direction as 

to how or if we should encourage such interactions. This issue will have to be examined 

further in the Conclusion. 

51Mark Washofsky. Jewish Living (New York, NY: UAHC Press, 2001), 315. 
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CONCLUSIONS: Applications for the Modem Reform Rabbinate 

The il:J~il seems to present a clear case for the il'01t?: such a person cannot form an 

intention, is devoid of competence, and is unable, therefore, to participate in society. In the 

face of this evidence, however, we find numerous well-meaning resolutions from 

organizations representing Reform Judaism. In 1997 at their annual convention, the Central 

Conference of American Rabbis adopted the following resolution based on their expressed 

concern for those suffering with mental illness: 

THEREFORE BE IT RESOLVED, that the CCAR 

1. call upon its members to work with their congregations, chaplaincies, 
and other constituencies to inform them of the necessity for greater sensitivity 
with respect to the mentally ill and their needs, and to help reduce the stigma 
of mental illness, and 

2. call upon its members to participate in communal efforts aimed at 
providing a more positive attitude toward those suffering from mental illness, 
and 

3. call upon its members to work with persons afflicted with mental 
illness and their families so that they may feel welcome within our synagogues, 
as Abraham made strangers feel welcome in his home, and 

4. call upon its members to visit patients, when appropriate and 
professionally advisable, in psychiatric hospitals and other mental health 
care facilities, and to join groups that seek to provide housing and employment 
for de-institutionalized persons, and 

5. agree to work with the Union of American Hebrew Congregations to 
. establish a Joint Commission on Mental Illness, and 

6. commend the work of the National Alliance for the Mentally Ill 
(NAM!) in Washington, and the work of Pathways to Promise: Interfaith 
Ministries and Prolonged Mental Illnesses, in St. Louis, and encourages our 
colleagues to be in touch with them, and 

7. Call upon its members to support and advocate for federal and state 
legislation that protects against all forms of discrimination by health insurance 
carriers in the coverage of severe mental illnesses relative to other diseases 
of the body.52 

52
Central Conference of American Rabbis Board of Trustees, Caring for Those with Mental 

Illness, 1997, http://www.ccarnet.org/cgi-bin/resodisp. pl ?file=mental&year= 1997 
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While the sentiment is clear, its application is anything but certain. Point number 

three is particularly glaring. When a raving insane person comes into a Temple on a Friday 

evening do we welcome him as Abraham welcomed strangers into his home, or do we 

whisper and point, perhaps even going so far as to ask the authorities to help remove the 

individual? The very presence of the mentally ill often makes us uncomfortable. We don't 

know how to relate to people who behave irrationally, unpredictably, and even dangerously 

toward themselves and toward others. How then are we to welcome them? Further, why 

should we welcome them when the n:il;in suggests that they are exempted from most 

communal responsibilities and even Maimonides urges that encounters with the i1tl1e" are to 

be avoided?53 We find a further "call to action" in another resolution from the CCAR from 

2001: 

THEREFORE, the Central Conference of American Rabbis resolves to: 

1. Call upon its member rabbis to 

a. Participate in communal efforts aimed at destigmatizing mental illness, 
and work with other members of the Jewish community to develop resources 
and programming aimed at addressing stigmatization of mental illness; 

b. Work with persons afflicted with mental illness and their families so 
that they may feel welcome within our synagogues; 

c. Prepare materials for training synagogue, religious school, camp and 
youth program personnel to recognize and deal appropriately with members 
and participants with mental illnesses. 

d. Work with other groups performing mental health outreach within the 
Jewish community toward persons with mental illness.54 

Even the calls to action themselves can be confusing. The Union of American 

Hebrew Congregations trumpets its openness on the website of its Department of Jewish 

53 Hile hot Chovel U 'Mazik 4:20 

54Central Conference of American Rabbis Board of Trustees, Resolution on Establishing a 
Complete System of Care for Persons with Mental Illness, 2001, http://www.ccamet.org/cgi-bin/reso
disp. pl ?file=mentalillness&year=2001. 

58 



Family Concerns-"-" declaring that "access to Judaism has been a hallmark of the Reform 

movement since our first congregation began seating women and men together over 120 

years ago." Yet within the same website, under "Creating a Caring Congregation,") we 

find that congregations can receive help with the following issues: 

We help UAHC congregations by providing the educational resources 
and referrals that they need to create or enhance this caring community. 
Together, we build the synagogue as a safe place to heal; when suicide or 
loss befalls a family, when an addict/alcoholic wants to return to his/her 
spirituality through the synagogue, when gays and lesbians struggle for 
acceptance, when AIDS befalls our families and friends; when our congregants 
grapple with divorce, single-parenting, domestic violence, or sexual abuse. 
Synagogues, as caring communities, can be their shelter of peace.56 

Notably absent from that list are the issues of welcoming in the mentally ill and 

supporting stricken individuals and families. Don't they need our caring, too? Likewise, 

under the heading, "Health and Healing," the UAHC' s website provides resources for 

many social and health-related issues: 

"Bio-Ethics Study Guides," "Confronting the AIDS Crisis," "Eating 
Disorders," "Fighting Substance Abuse," "Issues of Assisted Death," "Organ 
and Tissue Donation," "Materials in Time of Disaster-9/ 11," and "Preventing 
Youth Suicide"57 

... but dealing with mental illness doesn't make that list, either. 

The worst problem, however, seems to be when the il'OWl is seen as a uniform 

group of individuals when clearly there are gradations. The Orthodox responsa and the 

psychological fieldwork of Dr. Spero and others recognize the valuable contributions made 

by the modern sciences of psychology and psychiatry towards understanding the many 

types of mental illnesses. There truly are different types of mental illness and each illness 

55Union of American Hebrew Congregations, Lehiyot: Special Needs, 2002, 
http://uahc.org/jfc/lehiyot.shtml 

56Union of Ameriean Hebrew Congregations, Creating a Caring Congregation, 2002, · 
http://uahc.org/jfc/caring.shtml · 

57Union of American Hebrew Congregations, Resources: Health and Healing, 2003, 
http://uahc.org/resources/ 
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affects its _sufferers in different ways. The website of the National Alliance for the Mentally 

Ill lists a wide array of mental illnesses, each with its own symptoms and difficulties for the 

patient.58 In fact, the American Psychiatric Association lists three hundred and seventy 

different diagnoses in its Diagnostic and Statistical Manual of Mental Disorders. 59 The 

person who is mentally insane when it comes to one issue, might be completely lucid for 

_other functions in life including, perhaps, full participation in the life of the congregation. 

Yet, in contrast to this we find in the i1::J?i1 suggestions like Maimonides' ruling (on witness 

regulations) that even people who function properly but are insane with respect to only one 

issue, be ruled completely insane. Further, we find an Orthodox push toward including 

sufferers of less than complete incapacity in the larger category of insanity until they can be 

treated and made full participants again. And yet Dr. Spero notes insightfully that, "implicit 

in fact that the Halakhah addresses itself to mundane reality is the notion that it must be 

conditioned to limitations and changes in reality."60 Victor Sanua finds in his sociological 

fieldwork that there is a discemable difference between "mildly impaired," and "severely 

impaired individuals."61 Therefore, if the i1::J?i1 allows for a person to be CJ'n:!l CJ'?n CJ'm7 

i1n1ii', then why can't a person similarly be partially insane all the time? When the obsessive

comptllsive individual isn't busy washing her hands, she may be completely capable of 

rational thoughts and decision making, yet through it all she is suffering from a severe 

mental illness. 

58 A sampling from the NAMI website list yields: Anorexia Nervosa, Anxiety Disorder, Asperger's 
Syndrome, Attention Deficit I Hyperactivity Disorder, Autism, Bipolar Disorder, Borderline Personality 
Disorder, Bulimia Nervosa, Depression, Dissociative Amnesia, Dissociative Fugue, Dissociative Identity 
Disorder (multiple personalities), Dual Diagnosis (drug addiction+ mental illness), Insomnia, Narcolepsy, 
Obsessive Compulsive Disorder, Panic Disorder, Post-Traumatic Stress Disorder, Schizophrenia, Seasonal 
Affective Disorder, Sleep Apnea, Tardive Dyskinesia, Tourette Syndrome. National Alliance for the 
Mentally Ill, Information on Illnesses and Treatments ,2003, http://www.nami.org/illness/index.html 

59 American Psychiatric Association. Diagnostic and Statistical Manual of Mental Disorders, 
Fourth Edition, Text Revision (Washington, DC: American Psychiatric Association, 2000), 857-865. 

60Spero, Handbook, 53. 

61Victor Sanua. "The State of Mental Health Among Jews," in Bulka and Spero, 1982, 42 
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The Nii'.1l recognized, almost a millennium and a half ago, that there were different 

types of mental illness. That there is a discussion of several different crazy actions that a 

person might perform is clear proof that such illnesses manifest themselves in different 

ways for different individuals. Perhaps the person who is so depressed that he wanders 

alone at night is truly insane, but perhaps during the day, he can participate, at least to some 

degree, in society. Why, then, are all C'~1i17 lumped together in one category, assumed to 

be equally unable to function? The case of the il7in is as troubling. We know full well that 

the il7in can form intentions and can function in society. Abraham, Jacob, Moses, and 

Samuel heard God with their own ears; everyone else is taught by reading as well as 

hearing. Through sign language and through the written word, the il7in can learn and truly 

come to understand anything we wish to teach. Isn't it possible there may be some i1~1il7 

who may understand and participate even during times of insanity? If the authorities in a 

given case are responsible for determining the mental status of an individual, we should be 

allowed to use such powers of discernment to appreciate gradations, 

Clearly the i1:J?i1 allows for gradations in other areas. An excellent example comes 

from Yoma 82a and the case of a pregnant woman who craves food on Yorn Kippur. In 

the Mishnah, we learn that such a woman is to be fed until she is satisfied and likewise a 

sick person should be fed on the advice of experts. However, in the Nii'.1l following the 

i1Jil77.1 allowing the woman's craving to be satisfied, the Rabbis bring a N.l'l"iJ on a related 

topic which shows that there is room to make gradations. 

Text 61: Yoma 82a 

1n1N p?':lN?.1 i171n .i1il7~J J'il7.l'lil7 1Y i1.l'l1N p7':J~i'.1 - i1n'ii1il7 i1iJ1Y' ,i1Jil77.1 

• '1 i?.1~'il7 1'.11 , 17-11'.11 '~ ?y 1.l'li~ p7':JN~ - l'N'j?J Cil7 1'~ C~1 , j'~'j?:J '~ ?y 
!tli:i n? p::inm - i'in i!tlJ ,~ !tl11p i!tlJ nn'ii1il7 n1::iw· :p::ii u.11 .~ii'-1.A 
r7':J~~ - ,~, c~i ,:i~i~ - i1.l'l'.111 i1J!tl".11J CJ~ .i1'=:) ?y n? rn'J~, ,:i~ii::i 
1~1!tl nm~ r?':i~~ - i~? c~i ,::i~i~ - n.11y1 i1Jil7".11J c~i ,n~1:11 J~,, nm~ 
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I11'1Y '1?'.:t.1 i11T ili1:JY?,j yin il7~J mp~ 'J~:J i?,j1Yil7 1:Ji 17 l'~il7 , 17.)lY 
.0'(.)i I11:::J'~il71 

No longer dealing with the issue of violating Yorn Kippur's prohibition on 

consumption in general and dealing instead with the pregant woman's craving for strictly 

prohibited meat: meat from the sacrificial cult or even pork, the Rabbis establish a precedent 

that "a little" is less bad than "a lot." The Rabbis suggest making a soup with the 

prohibited meat and offering the woman a drop of the soup to satisfy her craving. If it does 

not, then she is given some of the soup itself. If that doesn't cure her craving either, then 

she is allowed to eat the very fat of the fobidden meat. Even though soup made from 

prohibited meat has the same halachic status as the meat itself, 1j?'Y:::J OY~, the Rabbis 

determine that eating a drop of soup is less bad than eating more of the soup, and eating the 

soup is less bad than eating the meat. This gradation, especially on an issue as seemingly 

clear as meat that is prohibited, suggests that the il:::J?il could allow for gradations on our 

issue. Similar is the idea, suggested immediately prior to this i1Jil7?,j in Yo ma 82a, that 

children could fast a little on Yorn Kippur to learn how to do it. This is a common practice 

even to this day, in which children are encouraged to skip a meal, to fast for a little longer 

each year before Bar Mitzvah age, so that when they reach the age of obligation they will be 

able to fulfil it.62 

Not all insane people are equally insane, to say nothing of the distinction already 

made by the responsa committee between those who are officially insane and those who are 

only mentally ill. Indeed, Spero concludes that 

62Mark Washofsky. Jewish Living (New York, NY: UAHC Press, 2001), 125. 

62 



the rabbinic admission of the broad range of psychologically disordered 
states into the halakhic decision-making process requires that such states be 
guaged, measured, and described, and that analogies be sought between 
contemporary psychiatric nomenclature and the select terms used in the 
Talmud and codes which appear to describe psychiatric phenomena. And it 
is in these tasks that the caseworker/therapist as mumcheh (expert) plays a 
significant role in the halakhic process.63 

We have seen that the Orthodox authorities respond to modernity and recognize that 

there are gradations of mental illnesses. Further, they recognize the value of psychology 

and psychiatry and seek to engage science in the path toward healing for individuals who 

are afflicted, yet not allowing for the participation of such people until they are completely 

healed. Reform Judaism seems to go a step further, issuing a call for inclusion of such 

troubled souls, even while they are still struggling with the sources of their distress. Yet 

no one in the Jewish community identifies actions that can be taken to achieve the goal of 

inclusion which we as Reform Jews espouse. Empty calls to involve the mentally ill and to 

welcome "them" continue to deny the individuality and the unique situation presented by 

each person who is suffering from mental illness. We are obligated to welcome each 

individual into our communities; the Holiness Code commands us to "Love the stranger as 

thyself."64 Each individual neighbor comes to us in his or her own way, with his or her 

own issues, including, perhaps, a lack of personal boundaries, an inability to control one's 

words or actions, even a difficulty in comprehending reality. One the one hand, it is up to 

our communal leaders to use their discernment to protect the community from being hijacked 

by the needs of any one member (lest we forget, "san.e" people also sometimes try to 

monopolize and manipulate the Rabbi's time and the community's agenda). On the other 

hand, it is up to us to see in the mentally ill individual his inherent humanity; when he 

speaks it is not as if he has said nothing. The il::l?il is too neatly dismissive of the il~·i~. 

We need instead to be clear in insisting that the Jewish community change to relate better to 

63Spero, Handbook, 56. 

64Leviticus 19:34 
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the realities of our world. We cannot avoid the question and deny the mentally ill a spiritual 

home in our congregations by hiding behind the i1:J?i1 which exempts merely in order to 

exclude. We must urge Rabbis to make decisions, using their powers of discernment to 

decide on a case-by-case basis issues of marriage and divorce, issues of property and 

damages, issues of responsibility and exemption. Only then will we fulfil our mission to 

live as holy people. 
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