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DIGEST 

This work examines the classic halakhic literature as 

well as modern responsa to investigate now the authorities 

struggle with the status of the heresh (deaf -mute ) in Jewish 

law. The basis of all special provisions concerning deaf

mutes is that, according to Jewish law, they are not 

considered to be mentally competent. The heresh can no 

longer be defined strictly as a deaf-mute as in the days of 

the Talmud, though the conclusions are limited to special 

situations. The specific halakhic question analyzed is 

whether the limitations placed by Jewish law upon the 

responsibilities and rights of deaf-mutes are categorical in 

nature and remain unchanged despite changing circumstances, 

or whether the halakhic cateqorization of deaf-mutes as 

mentally deficient in nature does not apply to deaf-mutes 

who have overcome their handicap and manifest normal 

intelligence. 

First, there is the need to demonstrate the historical 

developments in this area. The Talmudic sources which serve 

as the basis for the later halakhic discussions are 

analyzed. In addition, the patterns of interpretation of 

these sources in the traditional commentary are analyzed. 

Secondly, the Alfas, the Hishneh Torah , the Arba 1 ah 

Turi•, and the Shulchan ArUkh are studied for the accepted 

halakhic view of these sources and for the " law" concerning 
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religious and legal practices with regard to the heresh. 

Finally, the Responsa literature, ~rimarily of the last 

two centuries, are examined in order to determine how these 

halakhic sources are i nterpreted and applied to modern day 

cases. 

This work demonstrates that amongst the modern day 

poskim, there are two schools of thought regarding the 

status of the beresh in today's world. There are those who 

regard the deaf-mute as the same as that mentioned in the 

Talmud and his status is still equated with the insane 

person and the minor - as one who lacks mental competence . 

Others acknowledge the educational, technological , and 

sociological advances made and no longer place the heresh in 

the same category as the Talmud did. 

Even though there is disagreement among modern 

authorities on the status o f the heresh, both groups support 

their position with respect to the halakhah. This work 

explores their justifications and notes any similarities and 

differences . 

ii 



Chapter one 

Practical and ethical questions regarding the disabled 

and their i nteraction wi thin Jewish society have not 

received much attention from halakhic authorities. Yet , 

these questions have considerable ethical , financial , 

humane, and legal implications . Jewish law recognizes that 

some Jews have physical and emotional limitations which 

prevent them from observing all biblical and rabbinic 

precepts . Jewish law exempts the disabled from any guilt 

they might feel because of their inability to perform 

certain commandments, thus affirming that the basic worth 

and spirituality of the disabled is not diminished in any 

way. Halakhab urges them to achieve their fullest potential 

as Jews, while exhorting society to assist them in making 

their religious observances possible. ~ Here, the halakhic 

history of the hearing impaired will be explored. 

Under the rubric of talmudic law, a deaf person who did 

not speak was unable to assume full citizenship in the 

Jewish community. A born-deaf male could not be counted in 

establishing a ainyan, nor could he enter into contracts. 

These restrictions were not meant to be cruel but were seen 

as the means of protecting such individuals from 

1Rabbi Moshe o. Tendler, Ph . D. and Fred Rosner, K.o., 
F.A.C.P., "The Physically and Mentally Disabled: Insiqhts Based on 
the Teachings of Rav Moshe Feinstein," Tbe Journal of HAlacha and 
Contemporary $Qciety, (22:Fall 1991), pp.87-96. 
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exploitation by others, while recognizing that they could 

not contribute fully to the religious life of the community. 

Those limitations, established almost two millennia ago, did 

not anticipate the advent of electronic hearing aids nor the 

advances in the education of deaf children. The very 

meaning of the word deaf must be reconsidered in the light 

of technological progress and educational changes that 

greatly alter its earlier connotat ions . 

During the past few years, an awareness about the deaf 

and the hearing impaired in our society has been taking 

shape to an extent that is both encouraging and new. We are 

witnessing an aging population -- most of us probably have 

at least a relative or two with a hearing loss that worsens 

with ti.me -- forcing many to confront deafness and what it 

entails . Equally, in the Jewish world, changes are taking 

place at a quickened pace and are more noticeable than the 

past. 

There are some rabbis who sign and who serve the 
handful of deaf congregations that exist . A 
magazine is published by the youth section, 
National Council of Synagogue Youth of the Union 
of Orthodox Jewish Congregations that instructs 
its deaf Jewish readers in the ways of observance 
and ethical behavior. It also reports on events of 
particular interest to young traditional Jews who 
are deaf. From time to time one may see a 
professional manual interpreter signing during 
Friday night or High Holy Day services. 2 

All these steps are i n the right direction. They help 

2 Eric L. Friedland, "Deaf and Jewish," in Jewish Spectator, 
Vol. 55 (Winter 1990-91) ,p.27. 
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heighten the sensitivity of the hearing towards the hearing-

impaired among us and help furnish them with needed 

services. Tremendous gaps, however, remain, and most of 

these have yet to be dealt with ~ 

The basis of all special provisions concerning deaf-

mutes is that , according to Jewish law, they are not 

considered to be mentally competent. The phrase ''the deaf-

mute, the insane person , a nd the minor" recurs repeat edly in 

rabbinic li terature in reference to persons who cannot be 

held responsible for their actions and who lack the 

requis i te intelligence for the performance of various ritual 

and civil acts. 

Thus, deaf-mutes cannot serve as r i tual 
slaughterers or as witnesses before a Bet Din, 
c annot be counted in a minyan, cannot dispose of 
property, etc. They are considered incapable of 
entering into contracts or transactions requiring 
responsibility and independence of will.' 

These provi s ions are predicated upon the halakhic 

presumption that one who can neither hear nor s peak has not 

acquired the maturity of intellect necessary for legal 

responsibility . The deaf-mute, since he does not 

communicate, is deemed to be intellectually undeveloped and 

is regulated to a legal status similar to that of a minor. 

Hwnanity has long recognized that speech and reason go 

hand in band, although whether it is reason which gives rise 

to speech, or speech which is a prerequisite for the 

3J. David Bleich, "Status of the Deaf-Mute i n Jewish Law," i n 
The Jewi.sh I.aw Mnual, 2( 1979), pp. 187-194 . 
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acquisition of reason, has been a matter of dispute among 

philosophers. "Medieval Jewish philosophy refers to man as 

a medabber, not because he possesses the faculty of speech , 

but because he possesses t he faculty of reason." ' Some 

philosophers asserted that there can be no reasoning without 

speech . Thus, Thomas Hobbes wr i tes in the fourth chapter of 

his Leviathan, "The Greeks have but one word, Logos for bOth 

Speech and Reason ; not that they thought there was no Speech 

without Reason; but no Reasoning without Speech . 11 5 Later 

in chapter f ive, he remarks, "Children, therefore, are not 

endued with Reason at all , till they have attained the use 

of Speech. 11 11 

The Jewish laws concerning the deaf does not 

necessarily view reasoni ng as a f orm of sublimina l speech . 

Speech is indicative of a certain level of intelligence but 

the ability t o speak is not the sole criterion in 

determining legal responsibility. It is the ability to 

engage in intellectual communication which is seen as the 

necessary condition of i ntellectual development. Similarly, 

i t is the ability to comprehend human communication which 

Hobbes postulates as the basis of human intelligence. 

'Julius Guttman , Philosophies of Judaism, translated by David 
w. Silveraan (New York: schocken Books,1964), p. 220. 

SW. T. Jones, A History of Western Philosgphy: volume 3 Hobbes 
to Hume (San Diego, Harcourt Brace Jovanovich, Publishers, 1969) , 
pp.133-137 . 

"Ibid. 
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Until comparatively recent times, it was usually quite 

difficult to engage in meaningful communication with deaf
,_ 

routes and they were, to all intents and purposes, not able 

to be educated . At the present time , this is manifestly not 

so. It is recognized that the deaf who are also mute are 

no t physically incapable of speech. Such persons possess 

normal vocal mechanisms , but they are incapable of 

developing s peech by imitating sounds. Speech pa thol ogists , 

audiologists and educators have devel oped, and now utilize a 

variety of other methods in developing the faculty of 

speech . Most deaf persons retain some residual auditory 

capacity. Sounds of speech may be communicated in amplified 

form either by means of hearing aids or auditory training 

units. Moreover , the deaf are capable of developing speech 

by imitating visual presentations of phonetic elements and 

through utilization of tactile and kinesthetic methods of 

sti~ulation. As a result , today, fortunately, there are 

very few deaf persons who remain totally mute. Moreover, 

many deaf-mutes, even those who are totally lacking in 

hearing and intelligible speech, have received specialized 

training and have taken their places as intelligent and 

responsible members of society. 7 It is the status in 

Jewish law of such persons which requires investigation. 

7For a review of the literature on deafness and intelligence 
as well as a discussion of the methods of determining the 
intelligence of deaf individuals see the Handbook on Clinical 
Audiology, ed. J. Katz (Baltimore, 1972). 
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The specific halakRic ques t ion which requires analysis 

is whether the limitations placed by Jewish law upon the 

r esponsibilities and prerogatives of deaf-mutes are 

categorical in nature and remain unchanged despite changing 

circumstances , or whether the halakhic categorization of 

deaf-mutes as mentally deficient in nature does not apply t o 

deaf-mutes ../ho have overcome their handicap and manifest 

normal intel ligence. It shall be demonstrated that within 

the halakhic literature, i.e. the Bible, Talmud, compendia 

literature, and responsa literature, how some authorities 

recognize changing c ircumstances and grant those classified 

as a heresh the opportun ity to perform their religious 

obl i gati ons with full dignity and respect . In addition , it 

will be shown why some authorities still insist that the 

deaf- mute be categorized along with the insane and the 

minor. 

This work will examine the c lassic halakhic literature 

as well as modern responsa to investi gate how the 

authorities grapple with the issue of how persons can best 

perform religious obligations if they are classified as 

heresh. How do the modern halakhic authorities justify 

their decisions with respect to the Halakhab and to what 

extent , if any, do the existence of modern technoloqy and 

educational advances influence their conclusions? If the 

authority decides that it would be better if a deaf Jew 

should DQ.t perform a religious obligation , what is the 

6 



reasoning for this ? 

First, there is a need to demonstrate the historical 

develop~ents with the definition of the heresh and its 

mental capacity for speech and understanding. The Biblical 

and Talmudic sources which serve as the basis for later 

halakhic discussions will be analyzed. Furthermore, the 

patterns of interpretations of these sources will be 

explored . Next , the codes literature will be studied to 

reveal the accepted halakhic view of these sources and for 

the " Law" concerning religious practices with regard to the 

heresh. Finally, the responsa literature of the modern era 

( the last two centuries ) will be examined in order t o 

determine how the previously mentioned halakhic sources are 

inter preted and applied to modern day cases. 

It will become apparent that there are two schools of 

thought regarding the status of t he heresh in today's 

technological age. Al though the status of an educated and 

intelligent deaf-mute is the subject of doubt , some 

authorities maintain that the classification of deaf-mutes 

remains as legally i ncompetent . However, there exist a host 

of other authorities, some far more prominent , who are 

unequivocal in their view that one who has acquired speech 

by any means whatsoever c an not be considered a deaf-mute. 

It will become apparent that those who possess even 

minimal bearing or have acquired intelligible speech are 

certainly not subject to any of the halakhic restrictions 

7 



which apply to deaf - mutes . Furthermore, i t wi l l become 

clear that there is a highly significant body o f rabbinic 

thought which deems even one who has acquired barely 

intelligible speech t o be beyond the category of the 

rabbinic deaf-mute. This having been said , the examination 

begins with an analysis of the Biblical and Talmudic 

sources. 
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Chapter TWo 

The Bible states in Leviticus 19:14, "You shall not 

curse the deaf nor put a s tumbling block before the blind, 

but you shall fear your God : I am the Lord." There are two 

general explanations of this passage -- a) one should not 

take advantage of the handicapped, and b) do not treat 

a nother person scornfully even if you think you can do it 

with impunity. 1 As ancient and timeless as this mandate 

may be, the ways it is transgressed are numerous. 

Discrimination of every kind is still rampant, but slow 

progress is stil l being made . To better understand this 

problem and its devel opment, we begin by defining this 

special phenomenon known as heresh, a deaf-1Dute as it was 

understood by the sages of the Talmud. 

A heresh is defined first i n Mishnah Terumot: 

A heresb of whom the sages generally speak is one 
who neither hears nor speaks. 2 

R. Obadya of Bertinoro comments that this nheresh can not 

hear nor speak because he was born deaf and since he never 

heard sounds, it is impossible that he should have the 

ability to speak." Simply stated, the heresh is anyone who 

was a deaf-mute from birth . However, the Tosefta to Terumot 

1 Sanhedrin 66a; In the case of the deaf, his very deafness may 
be the cause of this prohibition. See also Leviticus 19: 14 in 
Torat Cbaim Chumash. Hamakor Press: Jerusalem, 1990. pp.179-80. 

"Mishnah Terumot l : 2. 
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makes another definition: "One who hears but does not speak 

- t hat is a mute. One who speaks but does not hear - that 

is a heresh. •P This clearly differs from Bertinoro' s 

explanation. In an additional commentary on this mishnah, 

Rabbi Shimshon of Sens explains that both of these 

definitions of a heresh are valid . I n order to understand 

his analysis, we need to look closer to the sources Rabbi 

Shimshon used . 

The full text of Mishnah Terumot used earlier is as 

follows: 

A heresh , who speaks but cannot hear, may not give 
terumah!; but if he does so, his terumah is 
valid. The heresb of whom the sages generally 
speak is one who neither hears nor speaks. ~ 

Rabbi Shimshon comments on the first sentence by explaining 

the reason the heresh may not give terumah is because "he 

cannot hear the blessing to be made when giving the 

terumah." 6 He c omes to this conclusion based on the 

talmudic discussion in Berachot 15a. The mishnah in 

Berachot is as follows: 

If one recites the Shema without hearing what he 
says, he has performed his obligation [according 
to Rabbi J udah ]. Rabbi Yosi says: he has not 

3 Tosefta Terumot 1:2. 

•This is a heave offering that is made i n order to render 
agricultural produce fit for ordinary consumption. 

~Mishnah Terumot 1:2. 

' Rabbi Shimshon of Sens on Mishnah Terumot 1:2; see Lo. 
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performed his obJigation. 7 

The Gemara asks , "What is Rabbi Yosi' s reason? Because it 

is written "Hear" which implies, let your ear hear what you 

utter with your mouth. 11
' The Talmud comments additionally 

that the word "Hear" can also mean "in the language he 

understands," which is Rabbi Judah's understanding of 

Shema. 9 Rabbi Yosi takes the word "hear" literally and 

bel i eves if one does no t hear the Shema , he has not 

ful fill ed h is obl igation of reciting it. Likewise, the 

Gemara connects thi s mishnah to the one f rom Terumot by 

asking: "Who is it that teaches that the action of a her esh 

who can speak but not hear i n setting aside the terumah is 

valid if done, but should not be done in the fi rst i nstance? 

Rav Hisda says : It is Rabbi Yosi, as we have learned in the 

above mishnah10
• Now Rabbi Yosi hol ds that the heresh has 

not per formed his obligation only in the rec ital of the 

Shema, which is Scriptural, but the setting aside of terumah 

is forbidden only on account of the blessing. Blessings are 

an ordinance of the Rabbisu , and the validity of the act 

7Mishnah Berachot 2 : 3 . 

•serachot 15a. 

•rbid. Also Rashi on Berachot 15a; See Tartei sheJI& 
ainah. 

1 °Mishnah Berachot 2 : 3 . 

nsee Pesachim 7b which descibes how rabbinic blessings 
are stated before the scriptural co11J1andment . 
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does not depend upon the blessing.n u 

We have l earned here that the recitation of the Shema 

is a Scriptura l requirement . If we accept Rabbi Yosi's 

argument that one roust hear what he recites , then a deaf 

person cannot , by both of our earlier defin i tio ns, fulfill 

this mitzvah. In Mishnah Ter umot 1:2, the issue is clearl y 

the recitation of the blessing, a rabbinic requirement, 

before the ritual act of terumah. If one cannot hear the 

blessing, that does not mean if one went ahead and separated 

the terumah , whi ch is the Scriptural commandment that the 

blessing introduces , the terumah is necessarily i nvalid. 

Therefore , whether one actually needs to hea r a prescri bed 

formula depends upon the source of the requirement , either 

Scriptura l or Rabbinic. However, we can deduce that in both 

of these c ases , the heresh is clearly defined as one who 

cannot hear . 

Returning to the mishnah in Terumot (1:2), we find that 

Rabbi Shimshon refers us to the talmudic discussion in 

Yevamot 104a which explains the c eremony of halizah u . In 

the mishnah, there we learn: 

If she drew off the shoe and spat but did not 
recite [the prescribed for111Ula], her baliaab is 
valid .u 

iaser achot 15a • 

13A special ceremony obtaining release from the obligation 
of Levirate marriage. See further Deut . 25:5-10. 

14Mishnah Yevamot 12:J . 
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Rashi explains this by stating that "the omission of the 

act , but not that of a formula, renders a halizah 

invalid. 1~ This corresponds to t he above discussion 

concerning the recitation of the blessing before doing the 

act of teru.mah . However, we read further in the mishnah and 

learn that the lack of hearing is not the only part of 

defining a heresh. The mi shnah states : 

Tr a male beresh submitted to baliza.b , or if a 
sister-in-la~ hereshet performed bali za.b , or if a 
bali11ah was perfonned on a minor, the halizah is 
d isqualified. 16 

Prom this mishnah, Raba draws the fo llowing conclusion: "Now 

that you have s tated that the reci tation of the formula is 

not absolutely essential, the halizah of a dumb17 man or a 

dumb woman is valid . " 19 However , the gemara then asks i t 

this is so, why can not the deaf man submit h i mself to 

halizah, or halizah performed by a deaf sister-i n-law , or 

performed on a minor, be valid? "Now, what is the reason ? 

Is it not because these are unable to recite the blessing? 

No; because they are not in compl e te possession of their 

mental facuities 19
• n:io The gemara continues by stating, 

1 ~Rashi on Yevamot 104a; See Halizah kasherah. 

16Mishnah Yevamot 12: 4. 

110ne who hears but does not s peak; an ille11 . 

a yevamot l 04b. 

uThe minor because of his immature age, and the deaf and 
dumb because of his physical defects which adver sely affects 
his mental powers. 
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ttrf so, the same appl ies also to a dumb man and to a dumb 

woman. 21 Raba repl i ed: A dumb man and a dumb woman are in 

full possession of thei r mental faculties, and it is only 

their mouths that pai n t hem." n However, the gemara 

rejects this conclusion on the basis of Rabbi Yannai's 

ruling. We learn from this that the heresh is one who is 

unable to hear and who because of this physical defect , 

lacks possession o f h i s roental facult i es. 

We have now defined the heresh as one who lacks the 

ability to hear and because of this possesses no mental 

capacity . Through the analysis of the two mishnayot, we 

have learned that the restriction placed upon the heresh in 

taking his terumah is because he would not be able to hear 

the blessing of his act. The same holds true when the 

heresh submits to the act of halizah . However , there is 

another issue concerning the heresh that needs to be 

understood as explained further in the talmudic discussion 

in Yevamot 104b. 

Returning to the gemara in Yevamot 104b, we learn that 

"the school of Rabbi Yannai explained [that the reason why a 

deaf-mute is unfit for halizah is] because [the scriptural 

instruction], He shall sayll or She shall say is 

20Yevamot 104b. 

21Ibid: Why should their hal!zah be valid.? 

22Yevamot 104b. 

usee Deuteronomy 25 :8 . 
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inapplicable to such a case! " Rashi explains that since the 

deaf-mute can neither say nor hear the prescribed formula, 

the halizah is invalid.,. From this, Rashi concludes that 

this is "the reason that ( the Sages } teach us that a deaf 

person is one who neither speaks nor hears . " • 

The gemara returns to Mishnah Yevamot 12:4 and tells us 

that Raba, who apparently accepts Rabbi Yannai's ruling, 

really said ~ "Now that you have stated that the recital of 

[the formula ] is absolutely essential, the halizah of a dumb 

man or a dumb woman is invalid. And our Mlshnah24 (i s 

based on the same principle] as [that propounded by) Rabbi 

Zera; for Rabbi Zera stated: Wherever proper mingling2~ is 

possible actual mingling is not essential28
, but where 

proper mingling is not possible29 the actual mingling is 

absolutely essential."1° From. Rabbi Zera's teaching, we 

learn that with halizah , also, in the case of persons who 

are able to recite the prescribed formula, the omission does 

24Rashi on Yevamot 104b; see V'a.ad v'amar v'antab 
v'a.arah . 

uibid. see V'ha-a.arei D'bei Rabi Yannai. 

MWhich stated that if she did not recite the formula the 
halizah is valid. 

270f the flour and the oil of the meal-offering. Rashi 
explains the perfect mixture; see Halitzta.h pasulah. 

28Even if no mingling has taken place the meal-offering 
is acceptable. 

~e portions of the mixture were hot correct . 

>°Menachot 18b and 103b. 
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not invalidate the halizah . In the c ase of dumb persons f or 

whom it is physically impossible ever to recite the formula , 

the omission of it does render the ha.lizah i nvalid. 

From this , we are able to conclude two important 

points. First, from the Sages we have learned a heresh is a 

person who neither speaks nor hears; therefore, he was never 

able to recite or hear the prescribed formula before 

performing a ritual and his actions were declared i nvalid. 

However, the second point deals with the statement in 

Mishnah Terumot 1:2. We learned that if a heresh went ahead 

and performed terumah, his action was declared valid. The 

rabbis declare the actions of a heresh, "who does speak but 

cannot hear,"ll valid because he was able to say the 

prescribed formula. Therefore , from these various mishnayot 

and talmudic discussions, we define two types of deaf 

people: a) "one who does speak but cannot hear•P 2
; and, b) 

"one who neither hears nor speaks" ~' and because of this 

physical defect, are declared "not i n complete possession of 

their mental faculties."" 

We now understand how the heresh is defined. However, 

in the legal world of marriage and divorce, the rabbis treat 

uMisnah Terumot 1:2. 

'
2 Ibid . Also, he is declared mentally competent since he 

can speak . 

>"Ibid. 

34'/evamot 104b. 
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the heresh differently than expected. To examine this 

matter closer, we return to Hishnah Yevamot 12 :4: 

If a male heresh suba.itted to ba.lizab, 
or if a sister-in-law bereshet: performed 
balizab, or if a halisab was performed 
on a minor , the haiizah is disqualified . 

According to Rashi , in a case where the surviving brother is 

incapable of speaking, the widow is exempt from both 

yimbum3 a and halizah, and is free to marry. ~6 Rashi refers 

us to Mishnah Yevarnot 13:8. He we read: 

If someone was married to two minor orphan-girls 
and died , cohabitation or halizah with one of them 
releases her co-wife. So too, (in the case of) two 
deaf-mute (women). 

We learn that if a man married two deaf-mutes and died, his 

brother's cohabitation with one releases the other. 

However~ unlike the minors, halizah with the heresh is never: 

possible . 37 The talmudic discussion directs us to the 

discourse in Yevamot 112b which is concerned with marriages 

of deaf-mutes. Before we look at this discussion, we need 

to understand how marriages were understood by the rabbis. 

In the post-Biblical era the betrothal was realized by 

the performance of an act of acquisition and the making of a 

declaration by the bridegroom to the bride in the presence 

nA levirate marriage. When a man dies childless, the 
Torah commands (Deuteronomy 25:5-10] that one of his brothers 
marry his widow . This marriage is called yibua. 

uRashi on Yevamot 104b. See V1 bersbet Shehiltzah. 

>?Kishnah Yevamot 12 : 4 • 
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of two witnesses .,.. "A woman is acquired in one of three 

ways and acquires her freedom in two. She is acquired by 

money, by deed , or by sext.tal intercourse. '13~ This 

acquisition , kinyan, was basically a business transaction 

which required the mutual consent of the parties involved. 

"Deaf-mutes in the talmudic period were generally looked 

upon as a kind of idiot, hence considered legally 

incompetent to contract marriage. The Talmudic Law, 

however, conceded them the power of concluding such a 

contract by means of signs; but this marriage, being merel y 

tolerated, had not all the effects and consequences of a 

perfectly valid marriage ."•0 To better understand this 

phenomenon, we now look at Mishnah Yevamot 14:1-4 in Yevamot 

l.12b. 

If a deaf-zrrute man married a competent woman, or a 
competent man married a deaf-mute woman, if he 
wishes he may divorce her, and if he wishes he may 
retain her. Just as he marries by gesturing, so he 
may divorce by gesturing. 
If a competent man married a competent woman and 
she became a deaf-mute, if he wishes he may 
divorce her, and if he wishes he may retain her. 
If she became insane, he may not divorce her. If 
he becaae a deaf-mute or insane, he can never 
divorce her. Rabbi Yochanan ben Nuri asked: Why is 
it that a wife who became a deaf-mute may be 

,."Part Two: The Deaf 
Divorce," in The Status of 
Literature - Rabbinic Thesis. 
p.15. 

Mute vis-a-vis Marriage and 
the Deaf in Early Rabbinic 
Douglas H. Goldhamer. 1972, 

3 9Mishnah Kiddushin 1:1 . 

•
011chapter IX: Qualifications to Contract Marriage." in 

The Jewish Law of Marriage and Divorce . Rev. on. M. Mielziner. 
1884, p.70. 
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divorced, but a husband who became a deaf-mute may 
not divorce? They replied : A husband who divorces 
is not comparable to a wife who is divorced, since 
a wife may be divorced with or without her 
consent, while a husband cannot divorce except by 
his consent. 
Rabbi Yochanan ben Gudgedah testified that a deaf
mute who was given in marriage by her father may 
be released by a bill of divorce. They said to 
him: This one is also the same. 
If two deaf-mute brothers were married to two 
deaf-1tUte sisters, or to two competent sisters, or 
to two sisters, one a deaf-lllUte and one competent; 
or, if two deaf-mute sisters were married to two 
competent brothers, or to two deaf-mute brothers, 
or to two brothers, one a deaf-mute and one 
competent -- these [widows] a.re exempt from 
halizah and from yibum. It they were not related, 
they should marry, and if they wish to divorce, 
they may. 
If two brothers, one a deaf-mu te and one 
competent, were married to two competent sisters, 
[and] the deaf-mute husband of the competent 
[si ster ] died, what should the competent husband 
of the [other] co•petent [sister] do? [Nothing, 
because] she is released as his wife's sister. 
[It] the competent huBband of the competent 
[sister] died, what should the deaf-mute husband 
of the [other] competent [sister] do? He must 
discharge his wife with a bill of divorce, and his 
brother's wife is perpetually forbidden. 
[It] two competent brothers were married to two 
sisters, one a deaf-mite and one competent, and 
the competent husband of the deaf-mute [sister] 
died, what should the co•petent husband of the 
competent [sister] do? [Nothing, because] she is 
released as his wife's sister. [If] the coapetent 
husband of the coapetent [sister] died, what 
should the competent husband of the deaf-aute 
[sister] do? Be •ust discharge his wife with a 
bill of divorce, and his brother' s wife with 
balizab . 
[It] two brothers, one a deaf-mute and one 
co•petent, were aarried to tlio sisters, one a 
deaf-mute and one competent, and the deaf-11Ute 
husband of the deaf-aute [sister] died, what 
should the competent husband of the coapetent 
[sister] do? [Nothing because] she is released as 
his wife's sister. 
[If} the coapetent husband of the competent 
[sister] died, what should the deaf-wte husband 
o f the deaf-aute [sister] do? He must discharge 
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his wife with a bill of divorce, and his brother' s 
wife is perpetually forbidden. 
[If) two brothers, one a deaf-ll!Ute and one 
competent , were married to two unrelated competent 
women , and the deaf-mute husband of the competent 
[wife) died, what should the competent husband of 
the competent wife do7 He [may] perform either 
ba.1.izab or yibtla . [ If] the competent husband of 
the competent [wi fe} died, what should the deaf
mute husband ot the competent [wi fe ] do? Be should 
marry [her], and [he may] never divorce [ her] . 
[If] two competent bro thers were married to two 
unrelated women, one competent and one a dea f 
.mute, and t he competent husband of the deaf-mute 
[wife} died, what should the competent husband of 
the competent [wife] do? He should marry [her]. 
[If] he [then ] wishe s to divorce [her], he may . 
[ If ] the competent husband of the competent [wife ] 
died , what should the competent husband of t he 
deaf-mu te [wife] do? He [may] perform either 
halizah or yibum . 
[If] two brothers, one a deaf-mute and one 
competent, were married to two unrelated women, 
one a deaf-mute and one competent, and the deaf
mute husband of the deaf-mute [wife ] died, what 
should the competent husband of the competen t 
(wife] do? He s hould marry [her] . [If ] he [then] 
wishes to divorce [her), he may. [If] the 
competent husband of the competent [wife] died, 
what should the deaf -mute husband of the deaf-mute 
wife do? He should marry [her], and he can never 
divorce [her] . 

The Gemara in Yevamot 112b begins by askihg why is the 

marriage of a deaf-mute sanct i oned by the rabbis and not a 

marriage of an i nsane person. It is because if an insane 

person or a minor married, and then died, thei r wives are 

exempt from halizah and from yibum. This baraitha is merely 

cited to s upport the statement that the marriage of the 

insane are not valid. Rashi also comments by stating, 

"since halizah was required it is obvious t hat the preceding 

marriage, without which the question of halizah could never 

have arisen, is recognized as valid despite the fact that a 

20 



deaf-mute, owing to his inferior intelligence, is elsewhere 

ineligible to effect a kinyan. 0 The ge~ara continues by 

stating that the marriages of deaf-mute persons are legal 

because of a Rabbinical ordinance which recognizes them, 

although the rabbis did not recognize a marriage which 

involves an insane person. Rashi defines the Rabbinical 

ordinance: Deaf-mutes might well lead a happy matrimonial 

life, not only when the husband or wife is deaf, but even 

when both are afflicted with deafness. 0 The opposite 

explanation is given in the gemara with respect to a marital 

union between insane persons. 

The discussion continues with the rabbis determining 

the difference between a deaf person and a minor in that the 

rabbis grant permission for marriage to the deaf person. 

According to Rashi, "were not his marriage recognized as 

valid, at least in Rabbinic law, marriage for him would have 

become an impossibility . " 0 This conclusion is clear 

because "in due course [the minor ] would be able to contract 

[a Toraitically valid] marriage. 11 •• However, this only 

applies to the male minor. An objection is raised in the 

gemara with respect to the minor girl. The rabbis have 

already legalized her marital status as a minor i n order to 

uRashi on Yevanot 112b. See D'tekeinu . 

0 Ibid. See D'ltayet.ah. 

0 Rashi on Yevamot 112b; See Te>teinu leb Ra.banan Nisuin. 

·~Yevamot 112b. 
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prevent people from treating her as ownerless property. 

Rashi explains further stating that this measure was put 

into force so that people would not "take liberties with 

her . " '~ 

Further in the gemara, the rabbis dis c ussed the 

difference between a minor girl and a deaf woman that the 

former is permitted t o exercise the right of mi 'un .•6 Thi s 

is an interesting question since in the case of either, 

marriage is Toraitically i nvalid. The gemara tel ls us 

"because men would abstain f rom marryi ng her [ the deaf 

woman ] . " Rash i explains that "at any time throughout the 

deaf woman 's life, she could leave her husband by merely 

making her declarat ion of refusal . This does not apply t o a 

minor who loses her right to mi'un as soon as she becomes of 

age . ... , 

So far in our discussion, we find that the rabbis 

legalized the marriage of two deaf mutes o r one of sound 

senses to one who was deaf, for they felt two deaf mutes or 

a couple involving a deaf mute could lead a well adjusted 

marital life. However, the rabbis could not val idate the 

marriage of two insane persons, or one of sound senses to an 

.sRashi on Yevamot 112b; See Sbelo Yinbagu vab ••• . 

•
6 Lit. (refusal): A declaration by a fatherless girl who 

has been married off by her mother or brothers under age, that 
she does not wish to live with her husband. Such a declaration 
made by her in the presence of a Bet Din secures her freedom 
without the requirement of a bill of divorce (Get). 

4 7Rashi on Yevamot 113a; See JliJMuJei V'lab lrasve i Lah . 
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insane person for they felt there could be no marital bliss 

between such a couple. We learn that the marriage of a deaf 

person , even though not Toraitically valid, became valid 

through Rabbinic authority because the rabbis felt t hat deaf 

persons have the right to marriage for the purpose of the 

general good. The rights of refusal were denied t o a deaf 

woman simply because of her physical condition . Her lack of 

hearing is a correlation t o a lack of mental capa cit y. If 

she were to make a declaration of refusal, her request would 

be suspect . This problem would prevent men from marrying 

her; ther efore , her rights t o mi~un are not permitted. 

Further on i n the gemara, a question is raised as to 

why is the minor entitled to her ketubah'8 and the deaf 

woman is not. Aga i n, the reason given is that men would 

abstain from marrying her. Rashi helps us by explaining 

that while deafness , as a rule, is an affliction for life, 

"a minor does no t remain forever in her minority. 11 .., If 

so, the gemara c ontinues , where is it learned that a minor 

is entitled to a ket;ubah? We have learned elsewhere in 

Mishnah Ketubot 11:6: 

If an orphan girl (Jainor) exercises the 
prerogative of refusal, or were within the 
secondary degree of blood relationship (whose 
marriage is forbidden according t;o the rabbis but 
not Toraitically ) or were barren - she has no 
claim for her ketubah. 

0 A document which stated the provisions for the 
maintenance of the divorced wife or widow. 

•9Rashi on Yevamot 113a; See Kiaanei V' lab Masvei Lah. 
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The first mentioned, because her separation from her husband 

is effected even against his will ; the second was penalized 

for contracti ng an unlawful marriage; while in the case of 

the last the marriage is regarded as a contract under false 

pretenses.~ According to Mishnah Ketubot 11:6, this is 

only applicable to the minor who has exercised the right of 

mi'un, and who separation was effected even without the 

husband's consent . bl However, when the husband who 

delivers a get ( a letter of ?ivorce ) to a mi nor woman, she 

is entitled to her ketubah. It is clear the husband has 

consented to the separation for only the husband can enact a 

letter of divorce. Now that we understand in which 

cir cumstance the minor girl is entitled to her ketubah, 

where do we learn that the deaf woman is not entitled to her 

ketubah? This is inferred from the gemar a in Yevamot 113a: 

A Tanna taught: A beresh or a sboteh who married 
woaen of sound senses, even though the beresh 
recovered his hearing or the sboteh his senses 
the wives have no claim whatsoever on them. 

Rashi explains "at the time the marriage had been 

contracted, the men were not in possession of all their 

senses or faculties and were, in consequence, incapable of 

undertaking any monetary obligations."52 However, if the 

men wished to retain the women , they are entitled to a 

~ashi on Ketubot lOOb; See Bin lahen ketubah. 

51Rashi on Yevamot 113a; See Aval Yotze B'get . 

52lbid.; See Kin La.hen AleiheJI K'lua. 
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ketubah at a lesser value. 5 3 The reason for this lessened 

value is because "their marriage i s deemed to have taken 

place when the husbands recover their faculties, and at that 

ti11te they were no longer virgins. " 5
' 

If however , a man of sound senses married a woman who 

was deaf or an insane person, her ketubah is valid. The 

reason is because he himself consented; had he not 

consented, however , she would r eceive no ketubah for if so, 

men would abstain from marrying her. This is how we learn 

that a deaf woman is not entit led to a ketubah. The man of 

sound senses has to consent to the marriage as well as the 

ketubah. Just like the deaf woman does not have the right 

to make a declaration of refusal; likewise, she is not 

entitled to a ketubah without her husband's consent. 

lf this is so, that eligibility to receive a ketubah is 

determined by the likelihood of the consent to marry the 

deaf person , then a ketubah should have been provided for a 

woman of sound senses who married a deaf man. tf not, women 

would abstain from marrying deaf men. The gemara quotes: 

"More than the man desires t o marry does the woman desire to 

be taken in marriage. " 55 It is assumed that the lack of a 

ketubah would not prevent a woman from marrying a man even 

~The standard value of a ketu.bah is 200 zuzim. In this 
case, the value is set at a aa.neb [or 100 zuzim]. 

5 •sai t Yosef, Even Ha- Ezer 67. 

615Gittin 49b. 
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if he were deaf . A parabl e is given t o indi c ate that a deaf 

man is able to seek a wife over a maid-servant. If he is 

able to afford the value of a k etubah and is able to accept 

the responsibility of its value, then he s hould be penuitted 

to seek a wife. A man seeks a wife f or both matrimony and 

service . When the rabbis allowed thi s deaf man to marry, 

they are only doing it for the general good of society. 

Unlike our earl ier discussion , the heresh here lacks any 

fonu of menta l capacity. In the legal world of mar riage 

where mental competence is necessary , i t is essential to 

no t e the import ance of the rabbis' decision to permit deaf-

mutes to marr y despite the doubt of their mental capac ity. 

Th e discussion continues in the Gemara concerning 

whether a marriage betwee n a deaf man and a sound woman is 

valid. It might be argued, since t he degree of her 

husband's i ntelligence or mental capacity can not be 

accurately gauge d, the validity of her marriage should be 

deemed doubtful . If the heresh is declared mentally 

d eficient , than he can not enter i nto a s tate of kiddushin 

(marriage) for it is a busi ness transaction which requi r e s 

consent of both parties . The example given, according to 

Rabbi Hiyya b. Ashi in the name of Samuel, when a person has 

intercourse with the wife of a deaf man, no asbaJlf talui" 

is incurred. Rashi expl a i ns f urther that "such an offering 

"The offering which is to be brought by one Who is in 
doubt as to the transgression committed. 
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is due only when the offense is a matter of doubt."s7 In 

this case, however , as the marriage is valid in Rabbinic law 

only but remains definitely invalid in Toraitic law , no 

offer i ng could be incurred. The gemara suggests Mishnah 

Terumot 1:1 as proof that the heresh does not possess mental 

capacity: 

There are five who may not set apart tennlab , and 
if they did so their teru..ab is not valid. These 
are they: A deaf man , an insane person, a mi.nor, 
he who gives tel"Ullab from that which is not his 
own, and an idolater who gave te.nnra.b from t hat 
which belonged to an Israelite, and even [if the 
latter gave it] with the consent of the Israelite 
his te.ru.ah is invaiid. 

From this Mishnah , then, i t follows, since the terumah of a 

deaf man is regarded as definitely invalid, that the 

incapacity of the deaf man is not a matter of doubt; and 

this apparently provides s upport for the above view stated 

i n the name of Samuel. But, the gemara says Samuel holds 

the same view, wi th regard to terumah, as Rabbi Eleazar. 

"For it was taught: Rabbi Isaac stated in the name of Rabbi 

Eleazar that the tenurah of a deaf man must not be treated 

as profane , because its validity is a matter of doubt. na• 

The invalidity of the terumah spoken of i n the Mishnah cited 

may consequently be due to a similar reason. Hence no 

support for samuel's v i ew concerninq a deaf man's wife may 

be adduced from it. Therefore , if Samuel agrees with Rabbi 

~Rashi on Yevamot 113a ; See Ein Chayeivin Aleiba Asbaa 
Talui . 

a.shabbat 153a . 
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Eleazar, an asham talui should be incurred i n a case of 

intercourse with the deaf man's wife. 

To better understand this problem, an a nalogy is 

presented. The analogy is made with partaking of permitted 

or forbidden meats. Rashi comments that "one of which was 

definitely forbidden and the other definitely permitted, and 

it is unknown whether a person ate the one or the other . 

only in such a c ase, where the doubt is due to the existence 

of two objects, is an asham talui incurred. Similarly in 

tbe case of intercourse with one of two women, when it is 

unknown whether the woman affected was his own wife or a 

forb idden s tranger , an asham talui is incurred. If the 

doubt 1 however 1 relates to one object, i t being unknown , fo r 

instance, whether a piece of f at one has eaten was of the 

permitted or forbidden kind, no asham talui is involved. 

Similarly , in the case of the deaf man's marriage, where the 

doubt rel ates to one woman, it being uncertain whether she 

has the status of a married woman or not, no asham talui is 

incurred."" The conclusion is that Samuel agrees with 

Rabbi Eleazar with regard to the terumah but not i n regard 

to the liability of an a.sham tal.ui. 

From the discussion on marriage of a deaf man to a 

woman of sound senses , we learn two important points. We 

learn: 1) The validity of the deaf man's actions, and 

consequently also his capacity, is a matter of doubt; and 2) 

~ashi on Yevamot 113a; See Boo D'BlMlr K' rabi B1eazar . 
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Since the degree of a deaf man' s i ntelligence or mental 

capacity cannot be accurately gauged, the validity of his 

marriage should be doubtful. This is c l early a different 

view presented earlier which recognizes a deaf person who 

possesses some form of mental capacity. 

continuing on Yevamot 113b , the question raised is 

whether the mind of the heresh is feeble or clear. Rashi 

coJllllents that "whatever little his feebleness enables him t o 

do he can do well at all times. 11 60 It becomes clearer when 

the rabbis argue that since his mental powers do not change, 

he is as capable of giving divorce as contracting a 

marriage. He was either capable of both transactions or of 

neither. If it is not clear when he is in which state , then 

how can he enact a marriage or deliver a divorce? Rasbi 

tells us that "it being possible that at the time of the 

betrothal or marr i age he happened to be in a normal state , 

and his act was consequently valid, while at the time of the 

divorce he may happen to relapse into imbecility, in 

consequence of which his act can have no validity. n•l The 

argument is concluded with no decision.'2 Perhaps the 

rabbis recognize that there are deaf persons who neither 

6°Rashi on Yevamot 113a-b; See K'lisbtab . 

61Rashi on Yevamot 113b; See Oh Dilaab P'shitab leh. 

'2Teko - "let it stand"; an expression occurring at the 
end of an inquiry when no definite answer is obtainable . 
Others consider it to be a combination of the initials Elijah 
the Tiabbite will solve a11 difficul.ties and inquiries. 
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speak nor hear, yet have some form of mental capacity . 

Returning to Mishnah Yevamot 14:1, with respect to divorce, 

we learn that the deaf-mute is still declared incompetent. 

In Mishnah Yevamot 14:1, we learn: 

If a deaf-mute man married a competent woman, or a 
competent man married a deaf-mute woman, if he 
wishes he may divorce her, and if he wishes he may 
retain her . Just as he marries by gesturing, so he 
may divorce by gesturing. 

The deaf-mute is considered feeble-minded , and is considered 

by Torah law to be legally incompetent. He is thus 

incapable of contracting for a valid marriage. However, the 

deaf-mute's marriage is recognized Rabbinically, whether one 

or both of the partners were deaf-mutes. 0 Although the 

deaf- mute husband's divorce is only Rabbinically valid, it 

is acceptable in divorcing his wife, since her marriage to 

him was also only Rabbinically valid . Just as his marriage 

act was Rabbinically effective, and, despite his diminished 

mental capacity and inability to speak, we allowed him to 

marry by gesturing i.e., motioning with the head and 

hands; so too, we allow him to divorce by qesturing. We 

need to look further in Misb.nah Gittin 5:7 to understand 

this issue better . 

The Mishnah states: "A deaf-mute gestures and is 

gestured to . " This mishnab follows the previous one in 

discussing enactments for the sake of the general good. 

nMeiri from Yevamot 112b. 
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According to Biblical law, the transactions of a deaf-mute 

are void, since he is deemed mentally i ncompetent and thus 

incapable of executing a legal act. However, the Rabbis 

validated the transactions of a deaf-mute to enable him to 

take care of his basic needs. This has to be some 

recognition of some form of mental competency: yet the text 

neglects to support this. since the rabbis permitted the 

heresh to marry, then he also had to be permitted to 

divorce. With respect to divorce , we look to Mishnah Gitti n 

7: l. 

[If one] beca.e mute, and they say to him: 'Shall 
we write a get for your wife?' and he nodded with 
his head, they test him three times. If he said 
'no' for a ' no,' and 'yes ' for a 'yes,' they may 
write and give [it]. 

Rashi explains that "a man was in possession of his 

faculties, but was struck dumb."6
" If so, then are we 

still speaking of the heresh or of another person? 

Continuing i n tractate Gittin, we soon learn the 

distinctions ~he rabbis have made. 

R. Kahana said in the name of Rab, Hif a deaf-mute 
can signify his aeaning by writing, a get (divorce 
decree) say be written 11.I>d given to his wife.•D 
Said R. Joseph, •what does this tell us? We have 
learned (fro• a barait;ha): If a aan is struck duab 
and when they say to hi•, shall we ~rite a get for 
your wife, he nods his bead, be is tested with 
three questions. If he signifies Hno• and •yesH 
properly each ti.lie then tbe get should be written 

' 'Rashi on Mishnah Gittin 7:1: See Riahtatak . 

"If one is a beresh before the marriage and he betrothed 
by gestures: he also divorces by gestures. 
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and given for him?"u. R. Zera replied to him, 
nvou have quoted a statement about an illem . An 
ille• is different as it has been taught (in a 
baraitha): One who can speak but not hear is 
called beresh and one who can hear but not speak 
is called illea and both are considered to be in 
possession of their faculties for all 
purposes.".., 

Rashi states, "the heresh that R. Kahana speaks of 

above can neither hear nor speak, he is a deaf-mute."68 

However , it is clear that the rabbis have made a distinction 

between two different types of hereshim . We learned that 

one who can speak but not hear is also called a heresh just 

as one is labeled as such for neither speaking or hearing. 

The first type possesses full mental capacity whereas the 

latter type does not. 69 There is another view that 

distinguishes between a deaf-mute and a mute who can hear. 

The communications of the former who is considered mentally 

incompetent are not acceptable in writing or body motion, 

whereas the latter may communicate in either way and it is 

tantamount to speaking. 70 

Before dealing with the rulings of the rabbis 

concerning the beresh, it is important to give an 

alternative definition of heresh as used by the rabbis. One 

6 'And writing is surely as effective as nodding . 

67Gittin 7la. 

"Rashi on Gittin 7la; See Heresh. 

'•Beit Ha-Bechiroh al Massekhet Gittin of the Me' iri. 
Kalman Schlesinger: Jerusalem, 1980. pp. 262 -264 . 

~0Ibid . 
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who hears but cannot speak is called an illem (mute). For 

it says , "But I, like a beresh (deaf-man), hear not; and 

like an ille• that opens not his mouth. Thus I was like a 

.man that hears not , and whose mouth are no rebukes. •P• or, 

illem may be an abbreviation of the Aramaic ishtakil miluey 

(deprived of speech ).'~ A mute counts as normal in all 

respects, n for he has full understanding and merely lacks 

the power of speech . .,. Yet in one respect he is different 

from a normal person : a normal person does not have to be 

examined if he is intelligent, whereas a mute must be 

examined . He also differs from the normal in precepts and 

laws that depend on speech . 

Throughout the lengthy discussion of the heresh, it is 

clear that the rabbis ha~e defined the deaf-mute in three 

ways. One who neither hears nor speaks is a heresh who is 

declared mentally deficient. One who does not hear, but 

speaks is also a heresh. This person possesses mental 

capacity. Finally, the illem is one who hears, but does not 

speak. This person is also mentally competent. It is also 

~1Psalm 38: 14. 

72Hagigab 2b; The Tosefot and Rashi further explain that 
the expression means "his speech has been taken away from him" 
and "lack of intelligence." Note that this Talmudic etymology 
should not be taken as graJ1JDatical truth. See further in 
Brown-Driver-Briggs-Gesenius Hebrew and English LeXicon, p.48 
& p . 361. 

7 4 Yevamot 104b. 
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clear that the rabbis felt that for the purpose of the 

general good , the heresh (both types) should be permitted to 

marry and divorce. Yet, with respect to the legal world of 

marriage and divorce, talmudic law conceded them the power 

of concluding such a contract by means of signs; but this 

marriage, being merely tolerated, had not all the effects 

and consequences of a perfectly valid marriage. Even though 

the definition of the heresh is clear here , there are two 

exceptions found in the Tosefot . 

The Tosafist75 quotes two exceptions t o the 

explanation that the heresh is one who can not hear nor 

speak . The first exception is found in Megillah 19b where 

it is maintained that "all are qualified to read the 

megillah except a deaf person, an insane person and a 

minor." The Tosefot states that the rabbinic heresh is one 

who could neither speak nor hear for here we must be dealing 

with one who speaks since it can not be assumed that he 

would fulfill the obligations of his listeners with gestures 

or band signs. The other exception presented is from 

Mishnah Hullin 1:1 where it states that "all may slauqhter 

except a deaf person, an insane person and a minor lest they 

impair what they slaughter." Again, the Tosefot states that 

this cannot be a deaf mute because the rabbis in this 

instance believe that the heresh will be able to confirm his 

act of slauqhterinq. This is because the law of ritual 

"sHaqiqa.h 2b; s. v . heresh. 
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slaughter depends on whether the heresh could maintain a 

s teady hand. 

outsi de of the above exceptions, this is the heresh of 

whom the rabbis speak when they exclude him from 

participating in certain mitzvot ( religious obligations) , 

and introduce certai n rules and regulations governing his 

life . In addition the rabbis added those individuals who 

became deaf later after birth . 

As deduced, the rabbinic heresh is a deaf-mute . 

Returning to Tractate Hagigah, the rabbis clarified th is 

point in another d i scussion: 

All are bound to appear (at the Temple) and to 
rejoice except a heresh that can speak but not 
hear or hear but not speak, who is exempt from 
appearing at the Temple. Though he is exempt from 
appearing, he is bound to rejoice. One however 
that can neither hear nor speak , an insane person 
and a minor are exempt from even rejoicing since 
they are exempt from all the precepts in the 
Torah. 7 ' 

Therefore, the heresh that is traditionally grouped with the 

minor and the insane is the heresh who can neither hear nor 

speak. This is the heresb of whom the rabbis talk 

throughout the rabbinic literature. 

The rabbis in di~cussing the heresh in tannaitic and 

amoraic literature use a formula which is generally 

consistent throughout. The formula is, "heresh, sboteh ve-

kat:an - the deaf, insane, and minor." Whenever the rabbis 

want to speak a.bout the heresh or when the rabbis want to 

76Hagigab 2b . 
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stipulate certain rules governi ng the life of the heresh 

they usually , in the same mishnah or baraitha, disc uss the 

status of the insane and the minor. The basic reason that 

these thr ee groups are categorized together is that the 

rabbis felt that all three groups are, "lav beney de"ah 

ninho - mentally deficient , 11 77 and "rov ma"aseihem - most 

of their actions confused . " 7 6 However, one must translate 

the de f i nition different ly as i t i s applied to the deaf , 

i nsane , and minor . 

The minor was considered mentally deficient, o r 

possessed a lack of intellectual capacity on account of his 

i mmature age. The insane person was labeled as mental l y 

deficient due to his loss of intelligen9e as a result of an 

unstable mind. The deaf person was declared mentally 

incompetent due to his physical impairment which prevented 

him from acquiring speech , a siqn of intellectual 

capacity . 7 9 

The factor which led the rabbis to assert that a deaf 

mute is "mentally deficient" was his "deafness" rather than 

any mental problem. According to rabbinic literature, there 

is no doubt about the mental competency of the illem - one 

who hears but can not speak - and even though there are 

limits with respect to his legal and religious status, he is 

77Yevamot l04b. 

,.Hullin 86a. 

7~agigah 2b. 
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for the most part given the same legal and religious rights 

as those who can hear. ~ Also, the biblica l verse, 

" •.. that they may hear, and that t:,hey may learn .. . ,"u is 

expounded upon with reqard to the illem who can learn 

because he can hear. A story of two mute men is told who 

came regularly to the Beit Midrash and listened diligently 

to the teachings of R. Yehudah HaNasi . Whenever the rabbi 

spoke, their heads nodded and their lips moved trying vainly 

to respond to the words of wisdom . R. Yehudah HaNasi 

sympathized with their plight and prayed vigorously for 

them. One day miraculously they obtained the power of 

speech and were found to be well versed in the disciplines 

of rabbinic literature. 82 Here we see the rabbis did make 

a distinction between the heresh and the illem with respect 

to their ability to possess "mental capacity." 

The heresh was excluded from the religious life of the 

community because he was declared "mentally deficient" along 

with the insane person and the minor because of his physical 

impairment. We learn: 

One that can neither hear nor speak, an insane 
person and a minor are exempt even from rejoicinq, 
since they are exempt from all the precepts of the 
Torab. 0 

90Ibid • 

• ,..Deuteronomy 31 : 12 . 

0 Ha9i9ah 3a. 

"Haqiqah 2b - Ja. 
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since the deaf were free from the obligation of performing 

the biblical precepts, mitzvot, they could never assume any 

leadership role in the community. 

A deaf mute , an i nsane person, and a minor can not 
discharge the obligation of the many ( to fulfill 
their duty ). This is the general rule. Whoever is 
not obliged in a matter cannot discharge the 
obligation of the many.•• 

They can not blow the shofaras, nor can they lay an eruv-

techumin (a Shabbat perimeter) 66
, nor can a deaf-mute Kohen 

bestow upon his wife the privilege of terumah. 87 One minor 

exception is found in the case of shechitah - ritual 

slaughter - which can not be performed by the deaf-mute 

alone; however, if he does so under the supervision of a 

"mentally competent" person, his act is accepted. 66 

The deaf-mute, as we have seen, was declared "mentally 

deficient" to actively participate in the religious 

activities of the community because of his physical 

impairment. The Talmud gives us a good insight of how the 

rabbis viewed the mentality of the deaf and why they 

excluded him from the religious activities of the community 

when it states: 

He has the capacity of physical action but not of 

~Mishnah Rosh Hashana 3:8 . 

"
6 Eruvin 31b. 

""Tosefta Yevamot 9: 3 • 

.. Hullin 2a. 
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intention. 0 

That is, only such act i ons of his are valid which requ ire 

physical capacity but not those which require mental 

capacity. In tractate Hull i n , this attitude of the rabbis 

concerning the deaf- mute is greatly exaggerated further and 

somewhat disconcer ting when they state, "because in the 

majority of cases what they (deaf-mutes) do is bungled. 1100 

The deaf-mute because of his limited mental competency 

also had very little legal standing in the community. Due 

to his physical deficiency he was not held responsible for 

any mishap and accordingly was not liable to damages for 

assault upon others while others were liable for assault 

upon him. 91 His claims on others were not heard nor could 

an oath be ad.ministered to others on his account. 02 

Because of his supposed lack of mental competency the rabbis 

prohibited deaf-mutes from formulating vows or making 

assessments whi le all other people (excluding the insane and 

minor) were deemed capable of making a vow t o consecrate 

objects for the sanctuary. •} 

In legal matters the deaf mute was not held culpable to 

guilt as ~as his hearing counterpart. A striking example of 

"Mishnah Machshirin 6:1. 

"°Mullin 86a. 

•
1Mishnah Bava Kanuna 8: 4. 

•2Mishnah Shevuoth 6: 4. 

•
3Mishnah Arachin l: 1. 
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this is found in tractate Meilah. 

If one sent (money by) a deaf-mute or a mentally 
defective person or a minor (to buy food belonging 
to the temple ) and they carr ied out his e rra nd 
then the owner has committed sacrilege. If they 
did not perform his errand then the shopkeeper has 
committed sacrilege. 0 • 

In order to understand this mishnah we must be aware of the 

rabbinic maxim, 

"the sender is not subject to sin with the 
exception of m'ilah (sacrilege i.e. making the 
holy things consecrated to the temple illegally 
profane). With m'il ah, t he rabbis ordained the 
sender is subject to sin. 9 5 

Now according to this logic and according to the details of 

our mishnah it appears that the heresh should really be 

guilty but since the deaf-mute are not "permitted senders" 

and culpable to guilt , the guilt is transferred from the 

d eaf person to the shopkeeper.~ Another example of the 

limited legal status of the heresh is illustrated in 

tractate Yevamot where it states that the heresh can not 

execute any kinyan (a business acquisition) . 9
? 

The rabbis regulated the deaf mute to a second class 

position in the religious and lega l community. They were 0£ 

the opinion that because of his serious physical i mpairment 

his mental competency suffered. He was considered ''mental ly 

94Misbnah Meilah 6: 2. 

95Bertinoro to Mishnah Meilah 6:1. 

-sertinoro to Mishnah Meilah 6:2. 
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deficient" and consequently decl ared like the insane person 

and the minor "because i n the ma j ority of the cases what 

they do is bungled.tt Theref ore , the consequences were 

simply to place a limited religious and legal status in the 

community. 

Even though today we are aware that there is no 

correlation between one's intelligence and one 's hearing 

ability, the sages of the Talmud did not hold this opinion . 

However, in all fairness to the rabbis, it must be admitted 

that their insight into the effects of deafness on the 

individuals concerned was far reaching and brilliant for 

the.ir day . The ancient rabbis of the Talmudic period were, 

t o a limited extent, aware of a connection of communication 

skills and one' s intellectual capacity . If the rabbis meant 

"mentally deficient", than they were quite accurate because , 

a loss in hearing alters the integration and 
functioning of the sensory processes . . .. and 
limitation in communication greatly increases the 
difficulties of understanding and relating to 
other people .... 

Nonetheless, the rabbis did not make any concerted efforts 

to educate the deaf , t o capitalize on his innate 

intelligence, and mostly to include t .he deaf as active 

participants in the religious and legal co1llJllunity of Israel. 

It aust be remembered that the deaf were more or less 

"Helmer R. Mykelbust, Ed.D., Arthur Neyhus, Ph.D., Ann 
M. Mulholland, M.A., "Guidance and Counseling for the Deaf", 
in Allerican Annals of tbe Qeaf, (107:4), p.371. 
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excluded from the religious life of the communityQ9 and 

their legal status was definitely infer i or t o a person who 

had c ontrol of all his sensory equipment. Wasn't this 

e vident when the rabbis said that "in the majority of cases 

what they do is bung led. " 

Even though the rabbis included the deaf-mute in the 

same category as the insane person, it must be stressed that 

the rabbis did no t place the deaf mute 9 n the same low leve l 

as that o f the i nsane . That is the rabbis recognized 

degrees of mental incapacity. This s hould be clear f r om 

the earlier discussion concerning the marital b liss of two 

deaf persons but not that of two insane persons. 

The difference in s tatus between the heresh a nd the 

shoteh is most strikingly shown in the matter of tbe 

validi ty of sales. Business t r ansactions by the insane, 

whether in movable goods or real estate are invalid1~ 

while the commercial transactions of the deaf mute are valid 

with regard to movable goods but n o t in real estate. The 

deaf mute can buy and sel l movables by "gestures of the 

hand" or by "movements of the lips."101 They must however 

be quizzed to illustrate that they are fully aware of the 

nature of the deal which proves once more that the mental 

competency and the rationality of the deaf mute was 

nHagigah Ja. 

1~Rashi's on Hagigah J a; See Rizehu shoteh. 

101Gi ttin 59a and ?la. 
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challenged in every way. 1= 

The heresh as defined by our rabbis, is one who is 

congenitally deaf and mute - he can not hear nor speak - and 

because of his physical impairment he is declared mentally 

deficient. The heresh was a special person in rabbinic 

literature who required unique treat.Jnent. His religious and 

legal status was most affected by his physical impairment 

and his consequent lack of full mental competency. The 

rabbis definitely believed that the deaf mute was mentally 

deficient in many ways of life when they said, "he has the 

capacity of physical action but not of intention ." 

Consequently the practice of many religious rites were 

denied to him and his legal status was on a much lower level 

than a hearing individual's. 

When the Mishnah says heresh, the Talmud declares that 

it does not mean a deaf person onlyf it means the deaf-mute; 

it means one who can neither hear nor speak. One who can 

not hear or speak, it is presumed, has been denied the 

ability to communicate properly. If a person can not 

communicate or be communicated with, then it must be assumed 

that he can not learn what things are all about. Therefore, 

his kavannah (intent) to marry, to divorce, to buy, to sell, 

to give halitzah (in the levirate ritual), to put on 

tefillin or to perform other ritual observances - let alone 

the social deeds and activities he might enqaqe in, if they 

102Ibid . 
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have legal context to them - is inadequate. We must assume 

he cannot do them if he cannot hear or speak. But if he can 

speak , then of course he can communicate even though he 

cannot hear. Because if he can speak, then he can say what 

he wants to know, and then the others can make these things 

known to him, knowing what he has said. And so one giant 

step forward has been taken by saying that as long as a 

person can speak, the loss of hearing alone no longer 

remains a disqualifying disability. By virtue of his 

ability to communicate through speaking, he is able to 

remove from himself the total restriction and total 

disqualification of the Mishnah. Once he can communicate he 

is able to understand and do much more. 

However, in the development of the Talmud and Jewish 

law up until this day, there is a series of qualifying 

c lauses of improvements and refinements. In fact, the 

concept of heresh has been well -nigh removed fro~ the bad 

company in which the original mishnaic formulation of the 

Talmud had placed it. 
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Chapter Three 

The first of the co~pendia literature to be examined is 

that of Rabbi Isaac ben Jacob1 
-- the Halakbot of Alfasi. 

In his abridgement of the Talmudic text from Yevamot 104b, 

there is no mention how the heresh is defined. 2 Instead, 

Alfasi analyzes the Talmudic discussion concerning why the 

Sages did not permit the male beresh to submit to halitzah 

nor allow the sister-in-law hereshet to perform halitzah , 

even though it was taught in the Mishnah that the prescribed 

fo rmula did not need to be recited. He concludes as the 

Talmudic argument in that if one was never able to recite 

the proscribed formula, the halitzah would not be valid 

regardless if the blessing was not recited. 

However, the Nimukey Yosef ' commenting on Alfasi's 

Talmudic abridgement writes: 

The heresh that the Sages speak of in every place 
is one who neither speaks nor hears (Terumot 
1: 2) •• 

The NiDfUkey Yosef continues that the levir in the Mishnah on 

Yevamot l04b "participates in halitzah i n that his intention 

to loosen is required, 11 hence a deaf-mute levir who lacks 

1 North Africa, 1013-1103. 

2Halakhot Alfasi loc. cit. 

1 c ommentary on the Epitome of Alfasi by Joseph ibn 
Habiba, 15th century, Spain. 

4Ni mukey Yosef, Commentary to Halakhot Alfasi on Yevamot 
104b, See Ba-Beresh. 

45 



such intention is called the neblatz (the "deliverer" ) and 

not the holetz (the "loosener'' ) . s From this conunent 1 the 

Nimukey Yoset defined the heresh in a narrow sense as one 

who neither speaks nor hears and because o f this condition, 

lacks the ability to have the intent to make a decision. 

Further on, Alfasi deals with the Talmudic discussion 

of Yevamot 112b . Both the Alfasi and the Nimukey Yosef 

merely abridge and repeat the Talmudic discussion of deaf-

mutes using gestures t o marry and divorce . 6 In addition, 

the Nimukey Yosef adds a n interest ing note. He wri tes: 

A beresb may acquire marriage with money and it is 
valid, and divorce is permitted; but if he marries 
her with biah (sexual intercourse), his marriage 
is valid, yet divorce is not permitted . 7 

From this c omment , i t would appear that the Nimukey 

Yosef is concerned with the use of gestures as a form of 

communication for contracting a marriage or enacting a 

divorce. In this c ase , the issue is whether a gesture, 

which is not a ma ' aseh kiddushin or ma'aseh gerusin•, can 

override biah, which is a ma' aseh kiddushin. Since the 

marriage of deaf-mutes is only permitted through the 

enactment of the Rabbis, the use of gestures should only be 

6 Ibid . 

.S.Ualakbot Alfasi on Yevamot l12b . 

7Nimukey Yosef in Yerushalmi Yeyaaot 14:1 (beginning of 
the Gemara). See also Rabbi Sbelomo ben Advet (RASHBA) in his 
Chidushia to Yevamot 112. 

•An "act of marriage" or "divorce." 
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for thi s acquisit i on of marriage and nothing else. However , 

since we have already l earned from Yevamot 68a that a heresh 

is not eligible to enact a kinyan [acquisition ] , how can he 

be permitted to acquire marriage with kesef [money ] ? This 

may mean that it is only through a gesture that we know that 

the kesef is given for purposes o f marriage. However, with 

biah, no further gesture is required.• Therefore , the 

Nimukey Yosef makes a d i stinction in the different methods 

of acquisition for marriage as i t applies to the heresh . \0 

Al fasi deals with the Talmudic discussion i n Gittin 7la 

concerning the divorce of deaf-mutes through gestures. He 

presents an abridged discussion of the same Talmudic text. 

However, the Rabbenu Nissim11 adds: 

A sound woman is permitted to marry a deaf-mute 
man, but not to divorce him because even though 
had she been lucid and then became deaf, he may 
divorce her. Why? Because a wo.llBll may be divorced 
with or without her consent. But when she becomes 
insane, the rabbis decree that she cannot be 
divorced, since she cannot take care of herself 
and would be treated like owneriess property 
[i.e., by licentious men] .~ 

The Rabbenu Nissim is also concerned with the use of 

ges.tures. be wants to make it clear that o nly two deaf-

9 Rabbenu Nissim to Gittin 71a (fol i o 34a); See K'she. 
Shenisab B're.izab. 

1°However 1 the Seit Yosef to~ 121 remarks that none of 
the poskim accepts the distinction recorded by Nimukey Yosef . 

.ucom.mentary on the Epitome of Alfasi by Rabbi Nissim 
Gerondi, the RAN , 1290-1380, Barcelona, Spain. 

uRabbenu Nissim, loc . cit., See K'sheaino Medaber V'aino 
Sho11eab. 
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mutes who married each other with gestures may divorce from 

one another with gestures. 

From these t wo discussions from Hilkhot Alfasi, it i s 

clear that the heresh is permitted to communicate i n the 

legal world of marriage and d i vorce using gestures. Yet, 

the assumption of the heresh is s till a person who lacks the 

intelligence to create an i ntention to do something. This 

is further supported 1n Alfasi's comment s on Eruvin 31b . He 

writes: 

The sending of one's eruv by the hand of a deaf
.mute, an i nsane person, or a minor, it stands [to 
reason] the eruv is inval id for public boundaries , 
but not for private boundaries . 13 

Alfasi' s merely abridged and repeated the Talmudic 

discussion. Yet, the commentator , Rabbenu Y'honatan 

comment s, "these three are grouped together because they 

have lower i ntelligence." 10 

Alfasi acknowledges some form of i ntelligence for the 

heresh when he agrees with the Talmudic conclusion that 

gesture i s a valid form of communication. Yet , it is not a 

valid indication of competency. However ~ his succinct 

interpretation of the Talmudic discussion clearly neglects 

the other definition of the heresb found in the Talmud, one 

that speaks but does not hear. 

The compendia literature continues to build upon the 

13Hilkhot Alfasi loc . cit. 
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ideas stated regarding t he heresh. Moses ben Maimon, '" the 

RAHBAH, in his work the Mishneh Torah'& deals with the 

heresh in a rather negative light. He clar ifies the 

definition of the heresh: 

Wherever male or female deaf-lllUtes are mentioned , 
they signify persons who can neither hear nor 
speak. A person able to speak but not hear, or 
hear but not speak, has the same status as any 
other person. A man or a woman of perfect mind, 
who is neither a deaf-mute nor an insane person, 
is called a normal [sound] man or a normal [sou nd] 
woman, respectively. '"' 

At this point, the RAMBAM is distinguishi ng between 

di fferent types of hereshi•. However, when RAMBAM speaks 

about the beresh with respect to giving testimony i n a court 

of law, the restrictions increase . He says: 

There are ten classes of ineligibles , and whoever 
belongs to any of them is disqualified from giving 
evidence. They are as follows: women, slaves, 
minors, the mentally deficient, deaf-mutes , the 
blind, transgressors , the despised one, kinsmen, 
and interested ~itnesses ten in all. 

The mentall y deficient is incompetent by 
biblical law, because he is not subject to the 
commandments . By "mentally deficient• is to be 
understood not only one who walks around naked , 
break things, and throws stones, but anyone who is 
confused in mind , invariably mixed up with respect 
to so.tie matters, although with respect to other 
111atters he speaks to the point and asks pertinent 
questions; nevertheless his evidence is 
inadmissible and he is included B.JBOng the mentally 
deficient. 

The status of the beresh is that of the mentally 
deficient, because be is not of sound mind and is 

15Spain/Egypt, 1135-1204. 

16Written in Egypt in 1187. 

17Rabbi Moses ben Maimon, Mishneh Torah . Sefer Nashilll 
Hilkbot Ishut, 2: 26. (hereafter referred to as Bilkhot Ishut). 
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not bound to observe t he com.mandaents . This 
applies also t o the s peaking deaf and the hearing 
mute; although the evidence of either of the last 
two may be convincing and the mind of the witness 
sound, it is required that he give oral testimony , 
and that he is able to hear the judges and the 
charge addressed to him . 

So too, if the witness has lost his speech and 
presents his evidence in writing, his testimony i s 
invalid, although he was tested (as to his 
competence) in the manner in which he would be 
tested if he were to divorce his wi fe and his 
evidence was fou nd to be correct. The only 
instance when his testimony is accepted is in the 
case of an 11CJl1114.llll , in whic h event the Rabbis 
favor leniency.' .. 

A father or husband who is c ompletely deaf may not 
revoke a vow, in spite of the fact that a husband 
may revoke vows which he has not heard. For actual 
hearing is not essential for one who is physically 
capable of hearing. ~ 

In one s wift move, the inability to communicate through 

ver bal speech or being able to communicate through speech 

but not having the ability to hear has placed the heresh 

into certain restrictions. In addition , the RAMBAM follows 

the same ruling from Berachot 15a and Yevamot 104b that even 

though the omission of reciting a blessing and hearing it 

with one's ears does not invalidate the ritual act , for a 

beresh this is not the case. Since he could never have 

heard it, this rule does not apply to him. 

'
1A woman who is not allowed to remarry because her 

husband has abandoned her, or because he is believed to have 
died but there is no certifiable proof . 

l•Moses ben Maimon , Mishneh Torah, Sefer Shoftim, Bilkhot 
Edut, 9:1, 9:9, 9:11. 

2<1Jtoses ben Haimon, Mishneh Torah, Safer Hafla-ah, Hilkhot 
Nedarilll, 12: 13. 
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The RAMBAM maintained that a person who can speak but 

not hear can engage i n marriage or divorce or other ritual 

activities. This was because it was the ruling of the 

saqes. With respect to marriage, RAMBAM cites: 

. . . the betrothal of a deaf-mute female is based on 
the ruling of the Sages .•.. she was made subject to 
marriage in order that she should not remain 
unmarried forever . 21 

. . . the father may accept the token of betrothal in 
behalf of his daughter from the day o f her birth 
until she co11es of age. And even if she is a deaf
mute or becomes insane , and her father has her 
betrothed, she has the status of a fully married 
woman. 22 

If a male deaf-111Ute marries a sound woman, and 
likewise, if a female deaf-mute marries a sound 
man, their betrothal is completely vaiid, not 
according t o the Torah, but only according to the 
ruling of the Sages. 

Therefore, if a sound man comes forth thereafter 
and betrothed this sound wife of the deaf-mute, 
she is betrothed to the former with a completely 
valid betrothal; consequently he must give her a 
get, and only then is she per11i tted to her deaf
mute husband. n 

A virgin who has come o~ age, or is blind, or 
barren, is entitled to a ketubab of two hundred 
zuz. For a beresh or sboteh, however, no ketubah 
has been instituted ...• As for a deaf-mute, even 
though •arriage with her is valid according to the 
Sages, no ketubah has been instituted for her, in 
order that people should not abstain from marrying 
ber. And just as she has no ketubah, so she is not 
entitled to any maintenance, nor to any of the 
conditions set forth in the ket:ub.sb . 

If a .man marries a deaf-mute, and she 

21Moses ben Maimon, Mishneb Torah, Seier Hashim, Hilkhot 
Yibum, 5:23. (hereafter referred to as Hilkhot Yibum). 

2 2Moses ben Maimon, Misbneh Torah, Sefer Nashia, Bilkhot 
Ishut, 3:11. (hereafter referred to as Hilkhot Isbut). 

""'Hilkhot !shut , 4: 9. 
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subsequently becomes sound, she is entitled to a 
ketubah, and to the conditions contained therein, 
but the amount o f her ketubah is only one hundred 
zuz. 

If a man marries a deaf-mute or an insane woman 
and writes in their ketubah the sum of one hundred 
minas, their keCUbah is valid, because he had 
voluntarily agreed to have his property suffer a 
loss. 

If a male deaf - mute or an insane man marries a 
sound woman, their wives have no claim upon them, 
even if the deaf-mutes recovers or the insane 
becomes of sound mind. If the husbands after their 
recovery wish t o retain their wives, the wives are 
entitl.ed to a Jretuba.h of one hundred zuz. 20 

The following are to be warned by the court: a 
woman whose husband has become a deaf-mute or 
insane , or is away in another countr y, or is 
confined in prison - not to the extent of making 
her drink of the water22 , but only to the extent 
of declaring her subject to forfeiture of her 
ketubah. ~ 

The RAJllBAM explains in great detail the various options of 

marriage available to the beresh. The deaf-mute is 

precluded, by Toraitic Law, from entering into a kiddushin 

since his/her legal c apacity is the same as that of the 

minor or the idiot. However, the Rabbis regulated that a 

kiddushin entered into by a deaf-mute shall be valid, but 

they did so without creating any obligations between the 

parties to such a marriage. Hence if one of the parties is 

a deaf-mute, none of the legal obl i gations flowing from 

7&Hilkhot !shut, 11:4- 6. 

u The test for a woman accused by her husband of adultery. 
This i s a mixture of earth from the Tabernacle and water and 
ink from a scroll of curses to drink. See Numbers 5:11-31. 

uMoses ben Maimon, Mishneh Torah, Safer Hashim, Hilkhot 
Sotah, 1:10. 
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marriage will devolve on them -- neither the obligation of 

ketubah, nor of a ketuba.h condition , nor of maintenance, 

except possibly where a deaf-mute or a sound man undertakes 

these obligations in the ketubah. 

In addition to marriage, he also deals with divorce. 

He said: 

If a man who has lost his speech, but whose mind 
remains sound, is asked, nshall we write a get for 
your wife?", and nods his head in approval, he 
must be examined three times, at intervals. If he 
answers "no" where "no" is proper, and "yes" where 
"yes" is proper, they write the get and deliver 
it. He should, however, be exa.mined carefully, 
since his mind may have become deranged. 

Thus also, if he writes with his own hand, 
"Write and deliver a get to my wife," they may 
write and deliver it to her, so long as his mind 
is settled, because the rule concerning one who 
has lost his speech is not the same as the rule 
concerning a deaf-mute. 

It a man is married while in sound health, and 
then becomes a deaf-111Ute, or needless to say, if 
he becomes insane, he can never effect a divorce 
until he recovers, and one may not rely on the 
deat-mute's gestures or on his handwriting, even 
it his mind is sound and settled. 

If, however, he marries a woman while he is a 
dea.f-mute, be may divorce her by gestures, since 
his marriage is not valid according to the Torah, 
as we have explained. Therefore, just as he may 
marry by gesture, so may he divorce by 
gesture. 2"1 

Any person is qualified to ~rite a get, with the 
exception of these five: a heathen, a slave, a 
deaf-mute, an insane person, and a minor . Even the 
woJ111n herself may write her own get . 
.•. And why is the [beresb] not qualified to write 
it? Because ..• he does not have normal 
understanding •. .. If one of these five does write a 
get nevertheless, there is no get, ••.. 

If one of these five writes the formal part of 

27Moses ben Maimon, MiShneh Torah, Sefer Hashim, Hilkhot 
Gerusin, 2:16-17. (hereafter referred to as Hilkhot Gerusin). 
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the get , and leaves blank the spaces for the 
particular part, ... it is a valid get . 

It is permitted at the outset to let a heresb, 
sboteh, or a katan to write the formal part of the 
get, provided that an adult ot sound mind 
supervises them.~· 

AJ.l persons are qualified to act as agent, 
receiving, conveying, or fetching, tor a get, with 
the exception of the following five: a heathen, a 
slave, a deaf- mute, an insane person, and a minor. 
If one of these receives it or brings it, there is 
no get . 

If an agent had been ... a deaf- mute , and became 
sound again, ... the get is null and void. 

If, however, the husband had given the get to 
the agent while the latter was sound, and he 
thereafter became a deaf-mute, and then became 
sound agai n, ... the get is valid, because both at 
the beginning and at the end it was handled by a 
person of sound mind. "0 

If a deaf-mute divorces his wife by way of 
gesture, as we have explained , and she goes forth 
and is betrothed to another deaf-mute, or, 
needless to say, to a sound man , she is forbidden 
to return to her first deaf- mute husband. 

On the other hand, it the divorced wife of a 
sound man goes forth and marries a deaf-mute, who 
in turn also divorces her, she may return to her 
first, sound, husband.~ 

With respect to divorce, the RAMBAM also explains in detail 

the laws as they apply to the heresh. Just like the Alfasi, 

he upholds the Talmudic rulin9 that ~rmits the deaf- mute to 

marry and divorce with gestures. 

The heresh was also limited in ritual activities. The 

RAMBAM continues: 

Blemishes that disqualified a person [from 

uHilkhot Gerusin, 3:15- 18. 

29Hi lkhot Gerusin , 6: 6, 6: 8. 

30Hilkhot Gerusin, 11:15. 
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entering the Temple] only were ninety in all; as 
t ollows : 3 1 

... it he was a deaf-mute; it he was insane; if he 
was epileptic, e ven if only rarely ; if a madness 
would seize hi m, either continuously or only at 
certain times. 32 

If an individual brought an animal o ffering, 
either obligatory or free-wil l, he was to lay his 
hands upon it while it was stil l alive: .. . For it 
is said: "And he shall lay his hands upon t he head 
of his ottering." ( Lev . 3:2).n 

Anyone might perform the l aying on of hands, 
ex ce pt a heresh, s hoteh, katan, a slave, a ~oman, 
a blind man , or a non~Jet.1. An agent may not 
perform the laying on of hands, tor only the owner 
was permitt ed to do so, as it is said: "And be 
shall lay his hands" ( Lev. 3:2) - but not his 
wife's hand, or his slave's hand, or his agent's 
hand. 3 • 

It one acted unwittingly and took a consecrated 
object or money belonging to the Temple, and gave 
it to a messenger to use it as it it were 
unhallowed, the sender colfUB.itted the trespass if 
t he messenger performed his errand. But if the 
messenger did not pertorm his errand but did 
according t o his own will, it was the messenger 
who committed t he trespass . 
. ... Even if the steward was a deaf-mute or an 
insane person or a minor, who could not act in the 
capacity of an agent, if he did as he was told the 
householder committed the trespass. If he did not 
perform the errand (as told) the householder was 

uRabbi Moses ben Maimon, Mishneh Torah. Sefer Avodah, 
Hilkhot Biat Hikdash, 8:1. (hereafter referred to as Hilkhot 
Biat Mikdash) 

9~Hilkhot Biat Mikdash, 8: 16 . 

»Rabbi Moses ben Maimon, Mishneh Torah. Sefer Avodah, 
Bilkhot Ha'aseb Ha~Korbanot, 3:6. (hereafter referred to as 
Hilkhot Ma'aseh Ha'Korbanot) 

uHilkhot Ma'aseh Korbanot, 3:8. 
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exempt . 3
!!. 

... the law to appear be.Lore the Lord is incumbent 
upon all men except the deat, mute, .... The deaf, 
even though he can speak or even though he is deaf 
in but one ear, is exempt .... The mute, even though 
he can hear, is exempt .... And where do we know 
that all these are exeapt from the law? • •. it is 
said there, That they aay bear (Deut.31:12), thus 
excluding him whose hearing is not complete; and 
that they aay learn (Ibid. ), thus excluding him 
who cannot speak, for everyone coll111!anded to learn 
is al.so co11111Janded to teach . ~6 

Aside from the rulings concerning the beresh with respect to 

the Temple, the RAMBAM also states the rule concern i ng the 

teruaab and its relation to the heresh . He states: 

Five persons may not set aside terua!h (the heave 
offering), and it they do so, their offering is 
invalid: The beresh, sboteh, katan, etc. 3 7 

Five persons may not set aside teru.aab, but if 
they do nevertheless, their offering is valid: the 
deaf who can speak but cannot hear, because he 
cannot hear the appropriate benediction; the mute 
~ho can hear but cannot speak, [because he cannot 
recite the appropriate benediction].u 

Ten persons may not be allotted teru.aah at the 
threshing floor, even though they are permitted, 
and may entitle others, to eat of it. They are the 
following: a heresh, sboteb, 4.Dd katan (who does 
not know how t o spread his bands) -- these three 

3~abbi Moses ben Maimon, Mishneb Torah. Sefer Avodab, 
Hilkhot He 1 ilah, 7:1. 

3 6Moses ben Maimon, Mishneh Torah, Set er Korbanot, Bilkhot 
Hagigeth, 2: 1 . Also, this exemption does not touch upon the 
issue of competence, but rather is linked to specific textual 
warrants. 

37Rabbi Moses ben Maimon, Mishneh Torah. Sater Zeraim, 
Hilkhot Teruaot, 4:2. (hereafter referred to as Hilkhot 
Terumot) 

38Hilkhot Terumot , 4:4. 
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because they lack i ntel.ligence; •• 

Even though the RAMBAM's Mishneh Torah appears to be strict 

when dealing with the laws regulating the life of a heresb , 

he does state some laws regarding the status of the deaf-

mute with respect to ritual purity and one's interaction in 

the community. He states: 

If a man has intercourse with the wife of a deaf
mute, ... or with a deaf-mu te who is the wife of a 
man of sound mind, or with a woman whose betrothal 
or divorce is in doubt -- in all these instances 
he is exempt. If, however, they have committed the 
act deliberately, they must be flogged for 
disobedience. •0 

Deaf women ... require normal women to examine them 
and to establish their fixed periods tor them, 
after which they are permitted to their 
husbands. 41 

There are three classes of J1aa.Zeri~: an assumed 
Aa11Zer, a doubtful .a.zer, and a maazer on the 
authority of the Sages .. • . 

A doubtful aaJtZec is the offspring of a 
doubtfully forbidden union, for instance, if a man 
has intercourse with a woman whose betrothal to 
another man or whose divorce is doubtful.•' 

We have learned by tradition that a zona 
(prostitute) as designated in the Torah means any 
woman who is not a daughter of Israel, or a 

39Hilkhot Terumot,12:22. 

40Moses ben Maimon, Mishneh Torah, Sefe.r Kedushah, Hilkhot 
I s sureh Bi'ah, 3: 1. (hereafter referred to as Hilkhot Issureh 
Bi'ah) 

u Hilkhot Issureh Bi 'ah , 8:15. 

•
2 usually translated as "bastard" - the child of a couple 

whose sexual relationsh ip is forbidden according to the Torah. 
Except with regard to marriage, the personal status of a 
J1a.J1Zer does not prejudice him in any way. 

0 Hi lkhot Issureh Bi'ah, 15:10. 
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daughter of Israel who has had intercourse with a 
man whom she is forbidden to marry -- the 
prohibition applying equally to everyone i n this 
category -- or one who has had intercourse with an 
unfit priest, even though she is permitted to 
marry him . . .. 

If she is mute or deaf_, or if she says, "I do 
not know with whom I have had int ercourse," or if 
she is a minor who cannot distinguish between a 
valid and an invalid man, she is deemed a zona out 
of doubt." 

•. . if a deaf -mute or an insane person or a minor 
who has not "understanding enough to be inquired 
of" is found in a courtyard or alleyway entrance 
where lies some unclean thing and it is in doubt 
whether he did or did not touch it, he is deemed 
clean. So, too, with any who has not understanding 
enough to be inquired of: even though the doubt 
affecting him arises in private domain, he is 
deemed to be clean. •& 

In addition to the laws concerning the status of the beresh, 

there are also laws concerning the proper treatment of the 

heresb which comes from the commandment ,_ "You shall not 

curse the deaf '' (Lev. 19:14) . RAKBAM states the following: 

If the traveler is accompanied by a beresh, 
sboteh, or katan, he should still place the purse 
upon his donkey, and not give it to any of these 
persons to carry, for they too are human beings of 
Israelite origin. If there is a deaf- mute and an 
insane person present, but no animal, he should 
give the purse to the insane person; if c!ln insane 
person c!lnd a minor, he should give it to th.e 
insane person; if a deaf-mute and a minor, he may 
give the purse to whichever one he pleases. 06 

He who seduces a virgin 111Ust be fined the weight 
of fifty selas or feigned silver. This is called 

••ttilkhot Issureh Bi'ah, 18:1, 18:16. 

""Moses ben Maimon, Mishneh Torah, Sefer Tahorot, HilJcbot 
Avot Hat-tumeot, 16 : 2. 

••Moses ben Maimon, Mishneh Torah, Sefer Zemanim, Hilkhot 
Sbabbat, 20:7. 
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kenasu. the same applies to one who v i olates a 
virgin . 
... the following are not entitled to the fine: a 
woman who is of age, a giri who has exercised her 
right of refusal, a barren woman, an insane woman, 
a deaf-mute woman, a woman known since childhood 
to be of ill repute, • . . and a woman who, though 
divorced after marriage, is still in fact a 
virgin. 0 

The reason the de af-mute woman is not entitled to her 

fine is that since her intelligence is debatable, there is a 

doubt as to her s tate of virginity. 

It a deaf-mute or an insane person or a minor 
picks up lost property tor a sound person, the 
latter does not acquire title t o it, seeing that 
the former are legally incompetent. It a deaf-mute 
and a sound person pick it up together, t he rule 
is that inasmuch as the sound person does not 
acquire any of it, the deaf- mute does not acquire 
any of it either. If both are deaf-mutes, however, 
both do acquire title to it; the Sages decreed 
that they should acquire title to it, in order 
that they should not quarrel. 0 

The Sages extended the commandment prohibiting 
robbery to property found by a deaf- mute, an 
insane person, or a minor, in order to safeguard 
peace. Consequently, if one transgresses and robs 
one of these of a find, it cannot be r ecovered by 
the court ; and if one denies on oath having taken 
it, he need not pay a fifth part. = 

How is humiliation assessed? It depends upon the 
relative status of the one who causes the 
humiliation and the one who is hu.miliated • 
. . . If one humil iates an insane person, he is 

nA fine of damages from the Roman Law . 

' •Moses ben Maiman, Mishneh Torah, Safer Nashim, Hilkh.ot 
Na'arah ~tulah, 1:1, 1:9. Also see Rabbi Abraham b. David 
Posquieres (RABAD) (1125-1198}, ad . loc. 

'~oses ben Maimon, Mishneh Torah, Sefer Kinyan, Hilkbot 
Genevah, 17 : 4 . {hereafter referred to as Hilkhot Genevah) 

~Hilkhot Genevah, 17:12. 
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exempt, but it one humi liates a deaf-mu t e , he i s 
liable. st 

To clash wi t h a deat -mute, an insane per s on, or a 
minor ~s bad , seeing t ha t if one ~ounds one of 
these, he is liable , whereas if they wound o thers , 
they are exempt. Even if a deaf-mute becomes 
sound, or an insane person becomes sane, or a 
minor reaches majority, they are not liabl e for 
payment inasmuch as they were legally 
irresponsible when they caused the wound. 5~ 

outside the laws of ma rriage, divorce, and other ri t ua l 

activities, the RAKBAK allows the heresh to parti c ipate in a 

li~ited form without too much interference . But when it 

c omes to buying or selling property , the RAMBAM felt that 

there may be a lot that the deaf person is missing by virtue 

of the fact that he cannot hear . With res pect to business , 

the RAMBAll states : 

There are three classe s of per sons whose purchase 
is no purchase a nd whose sale is no sale according 
to Biblical Law: the beresh, sboteh, and the 
k.at:an . The Sages have decreed, however, that the 
t r ansactions of the deaf-mute and of the minor 
should have validity i n order to enable them to 
procure provisions tor t heir livelihood. 

How does a deaf-mute transact business? If he 
neither hears nor speaks, or i f he speaks but is 
totally deaf, he can buy all J110vables, but not 
r eal estatell , by gestures. But even with 
movables his transactions are valid only after he 
had been subjected to many tests and his case has 
been carefully deliberated . 

As to a mute who hears but does not speak, or 
one who has been struck silent, his purchase is a 

si.Moses ben Maimon, Mishneh Torah , Sefer Kinyan, Hilkhot 
Gezelah Va-Avedah, 3:1, 3:4 . (hereafter referred to as Hilk.hot 
Gezelah va-Avedah ) 

52Hi lkhot Gezelah Va-Avedah, 4:20 . 

" RABAD objects to this s imply because he doesn't 
understand why. loc . cit. 
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valid purchase and his sale is a vali d sale and 
his gifts are valid in all matters , both in 
movable and real property, provided he has been 
examined (by the court), as it would examine him 
in the case of a divoroe, or if he can write in 
his own hand.~· 

If a heresh, shoteh, or katan of priestly descent 
purchases slaves on his own account, these slaves 
may not eat of teru.alJ .M If, however, it is the 
court or t he guardian who effects the purchase for 
these incompetents, or if the slaves fall to them 
by inheritance, the slaves may eat of teru.a..b.~ 

This is because these three are i ncompetent to effect legal 

pur chase. There is a question of whether the slaves were 

purchased in a proper way. 

Thus the RAMBAJI suggests that perhaps we ought t o 

preclude the beresh from the possibility of buying and 

selling because he might be misled by what he canno t hear 

things said behind h is back. Therefore ~ even though he may 

speak, the fact that he cannot hear would seem to disqualify 

him from selling or buying of properties. Therefore, the 

RAllBAM retains that disability, even for the deaf person '-'bO 

is not a mute . Having analyzed the Mishne h Torah, this 

study conti nues with a n analysis of the Arba'ah TUrim . 

In Jacob ben Asher's~ Arba'ah Turim,s• the definition 

11•Moses ben Maimon, Mishneh Torah , Serer Kinyan, Bilkhot 
Hekirah, 29:1-3. 

55Since slaves generally have the status of real estate. 
See Baba Metzia 56b and Lev. 25 :46 . 

~Moses ben Maimon, Mishneh Torab, serer Zeraim, Bilkhot 
Terumot, 7:15. 

57Spain , ca . 1270 - 1343. 
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of the beresh and his status is dealt with in Hosen Hishpat , 

chapter 35. There, the TUR begins its analysis of the Laws 

of .Testimony (the giving of evidence) with this statement: 

A beresh Ls disqualified [from giving testimony]; 
and the bare.sh [according to the Sages, of Blessed 
Heaory], in every case -- this is the one who 
neither speaks nor hears, and tor the rest it was 
shown that if he speaks but does not hear or hears 
but does not speak, he is qualified to give 
testi.110ny. 59 

It bas bee~ demonstrated that the heresh is now defined 

three different ways: 1) One who can neither hear nor speak; 

2) One who can speak but not hear; and 3) One who can hear 

but not speak . The TUR points out the Talmudic definition 

from Terumot 1: 2 and adds the other two from RAMBAJt's 

Mishneb Torah . However, unlike the Tur's comment that some 

hereshlll can give testimony, he points out that the RAMBAJt 

d i ffers with him. ~ 

In addition, the TUR brings in another perspective in 

Yoreh De'ab, chapter 1. In his a nalysis of the Laws of 

Shechitah (ritual slaughter), he states: 

. .. the five rules [concerning] the shechitab, the 
c:overiD<J [of the blood], and the blessings •.. 61 

The Ba.it Cbadash"2 declares that these pertain to the 

NWritten in Spain during the 14th century. 

59TUR, Bosen Hishpat, 3 5: 12. 

"°See Se.fer shofti111, Hilkhot Edut 9:1 , 9:9, 9:11 in 
RAJIBAll's Mishneh Torah. 

u Tur, Yoreh De" ab. 

~bi Joel Sirk.es, Poland (1561-1640) . 
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Talmudic dlscuss ion on Hullin 2a concerning the rules of 

shechitah. There it was commented from the Talmud that the 

heresh is not permitted to perform shechitah because he 

lacks mental capac ity. However, the Bait Chadash says: 

"Everyone who is permitted to slaughter" we learn 
from Mishnah Hullin 1:1 that their slaughter is 
valid, except the deaf-mute, the insane, and the 
minor, in that they would destroy the slaughter, 
but if they slaughter and others witness their 
act, it is valid. 0 

He continues: 

1!.lso, one who is born in complete possession of 
his mental faculties and becomes deaf, ears which 
no longer hear, the Sages rule as a heresh in 
principle. 6 ' 

Returning to Bosen Mishpat, chapter 235, the TUR states: 

The heresh is ruled like a katan (a minor) in that 
his actions with respect to movable goods are 
valid. How does he sell ? With gestures, that he 
gestures with his fingers and not with the 
movement of his lips. It appears that one who 
speaks but does not hear is ruled as in c omplete 
possession of all his facul.ties. 65 

From this, we learn that the hearing person, although he may 

be mute, is accounted fully responsible. Since the great 

majority of those considered to be deaf, even those who have 

not developed the capacity for speech, do possess at least 

minimal hearing, they must be considered fully competent 

ins·ofar as Jewish law is concerned on this basis alone. 

63Bai.t Chadash to the TUR, Yoreh De' ah 1, See Ha-kol. The 
Bait Chadash is quoting from the gemara on Hullin 2a. 

6 'Ibid. , See Ullah she-katav. 

66TUR, Hosen Mishpat, 235, folio 119a. 
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The majority of the laws dealing with the heresh are 

found in the TUR's Even Haezer. In chapter 44 , he states 

with respect to marriage: 

The male and female deaf-mute have no valid 
lciddushin from the Torah: whether they marry other 
deaf-mutes or whether a beresh marries a sound 
woman or a sound man marries a hereshet, but the 
Sages decreed a kiddushin for them~ 

RAllBAll wrote that if a hearing man went and 
married the wife of a deaf man, she is 
Toraiticaily married to the hearing man. If he 
gives her a get, she is permitted to her deaf 
husband . 6 6 

The heresh and the Laws of Divorce are also very 

complicated. However, we learn that the beresb has ways t o 

communicate his intent and show some "possession of his 

facult ies." The TUR states : 

And even if he (the beresb) says to them, "Write 
and Seal for me a get,# the scribe does not write 
nor do the witnesses seal until they hear it from 
his lips and although he is a heresh, even if he 
hears but does not speak or even if he is in 
complete possession of his f aculties and writes 
[instructions ] f or them [the scribe and witnesses] 
in a letter, it is not valid unless they hear it 
from his lips. 67 

The Bait Yosef6
• comments on the baraitha "the scribe 

wri.tes it £or her sake" from Gittin 72b. He states: 

The get is invalid until they hear his voice that 
he says to the scribe "write" and to the witnesses 
"seai•. And they draw an inference that "voice" is 
to exclude the opinion of Rabbi Kahana who said a 
beresb is able to speak "out of writing" and that 

66TUR, Even Haezer, loc. cit. 

'
7 '1'UR, Even Haezer, 120. 

"Written by Joseph ben Ephraim Caro in the 16th century. 
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they may deliver and write a get t or his wi fe .H 

The Bai t Yoset explains that even though the heresb c an 

communicate through the wri.tten word, some a c tiviti es 

require the sound corning from his mouth as a form of 

communication simpl y because the Torah says so. 70 However, 

it is also clear that it may be difficult for some to 

determine the level of mental capacity of the heresh because 

of the obstacle in unde r s t a nding his speech . Therefore the 

use of gestures i s deemed an appropriate f orm of 

communication for l egal actions such as marriage and 

divorce. 

Further , the TUR states that "there is no divorce with 

gestures for the heresb who neither hears or speaks if he 

married when he was sound and became deaf." 71 The Bait 

Yoset again returns to the Talmudic discussion i n Gittin 7la 

- 7 2b and comments on the Gemara: 

The proper reading of Rav Papa ' s understanding of 
heresb poses a problem. Rabbi Asi asks, "What is 
the reason of Rabbi Eleazar that he explains that 
the beresb's intelligence is teeble-lllinded and on 
account of this, there is doubt concerning his 
intelligence?" 
• • •• As Rashi explains, "the beresh is feeble
lllinded," he cannot understand. But there is a : if 
his intent is clear and he possesses a little 
intelligence, does this "feeble" intelligence 
allow us to inter a sound intent (so that both bis 

69Bait Yoset on the TUr, Even Haezer, 120. See Af. 

~The TUR refers to RAMBAM, who says that this law does 
not apply to one who loses his power of speech, but only to a 
heresh. Both the ROSH and TUR disagree. Loe. cit. 

7 1TUR, Even Haezer, 121. 
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marriage and divorce would be valid)?. ~2 

Here the Bait Yosef's analysis of Rashi's comments 

sheds a new light on t he understanding of the heresh' s 

mental capacity. It is clear from the earlier literature 

that the heresh lacks in mental capacity. However, t o enact 

a marriage or divorce, either with gestures or through 

writing, requires i ntention to do so. I n order for someone 

to have intent , one has to be in "complete possession of 

their faculties." 

I n summary, the TUR has taken the Ta l mudic a rguments 

primarily from Yevamot a nd Gittin dealing with laws of 

marri age and divorce t o explain the heresh and his status. 

Asher concludes with the comments from t he Beit Yoset and 

the Beit Chadash that the heresh who is forced to use 

gestures or writing to communicate is in complete possess .ion 

of his faculties and therefore competent. Likewise, the 

laws limiting his participation are due to the specifics of 

the ritual acts . His physical defect is what limits him , 

not necessar ily the mental defect res ulting from his 

condition . The TUR has not dealt with the problem of other 

forms of comnunicat ion, such as gestures or writing, being a 

valid alternative in fulfilling the ritual acts of Judaism. 

However, the Shulchan Arukh will deal with some of this. 

In the Shulcha.n Arukh,s of Joseph ben Ephraim caro7
• , 

,
2 Bait Yosef to the TUR, Even Haezer, 121. See Ga.rsinan. 

-nwri tten in Eretz Yisrael around the 16th century . 
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the defi n i tion of the beresh is found in Orach Hayyim , 

chapter 55. The c omments of Moses Isserles7 5
, as displayed 

in the Shulchan Arukh, wil l be presented in the following 

translations, i n parentheses. It shall be demonstrated that 

the Shulchan Arukh brings together the Talmud , its 

commentators and the var ious codifiers previously exami ned . 

A beresh that speaks but does not hear or hears 
but does not speak - each is in possession of all 
their faculties and are counted in a a.inyanli; 
but, one who neither hears nor speaks: behold he 
is like t he insane and the minor. 77 

Caro has now compiled the three different defini tions 

for beresb together. As long as one is able to either hear 

or speak , he is in possession of his facul t ies. However , if 

he lacks both speech and hearing, he cannot be competent and 

is equated to an insane person and a minor. 

Prom this, most of the laws stated i n the Shulchan 

Arukh define the heresh as one who neither hears nor speaks. 

Since this is correlated to one who lacks understanding, his 

participation in Jewish ritual life is limited . However, 

there are some exceptions: 

A minor that reaches the age of pa'otote (at least 
six years old, maybe older) and knows to Whom the 
blessings are directed, he aay join the• [in a 

7 •spain/ Bretz Yisrael, 1488-1575 . 

75 Writing in Pol8.l'ld in the 16th century. 

76Quorwn of ten males over the age of 13 required for a 
conqreqational servi ce . 

77Shulchan Arukh, orach HayyiJll, 55:8 . 
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ainyan in zi.unll for Birkat Ha-Hazonll] . (Others 
say that he is not permitted to join until he 
reaches his thirteenth birthday -- but a deaf-mute 
and an insane person who has intent and 
understanding may join the zi11Un even though the 
heresh does not hear the blessings. 
(HAHARI~. Je1 

A heresh, or one that speaks but does not hear, 
cannot perform sbechitah on account he does not 
hear the blessing; h0ti1ever, it he performs 
sbechitah in private, his slaughter is valid. 8

' 

From these two examples, we learn that Caro recognizes 

that the complete deaf-mute heresh can possibly possess 

intelligence because he has the intent to participa t e in a 

ainyan and to perform shecbitah . However 1 we find that even 

the heresh who speaks but does not hear or hears but does 

not speak i s limited i n his actions because of this defect. 

A be.rash is exempt [from offering testimony], 
whether he speaks bu t does not hear or hears but 
does not speak , whose inte llect is sound, because 
i t is necessary to testify in a ljeit Di n with 
one's mouth and to hear the instructions of the 
court .... 0 

Again , we see an example where the ruling i s made 

because of the specific words "speak" and "hear." Since the 

heresh will always be restricted due to his physical 

78In company of three male adults. If less than three are 
present, no zi111Un is recited and each person say Birkat Ha
Hazon to himself . 

7•Grace after meals . 

~Rabbi Ya'akov Mulin, Germany, 15th century. 

0 Shulchan Arukh, Orach Hayyim , 199:10. 

0 Shulchan Arukh, Yoreh De'ah, 1:6. 

93Shulchan Arukh, Bosen Hi shpat , 35:11. 
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limitations, other forms of 0 hearing" and "speaking" need to 

be accepted. In various sections of the Shulchan Arukh, 

Even Haezer, the heresh is permitted to use gestures or 

writing to express himself or to acknowledge others. 

He can write instructions for a get so long as his 

intent is tested&' and he may gesture in place of the 

marriage formula as well as gesture to divorce0
• Outside 

of these special cases , the heresb has been prevented froro 

improving his position in the world of hala.Jthab. It is 

clear already tha t: 

If one gave birth to both a son and a daughter, 
and even it one of them died, the commandment of 
"Fruitful and Multiply" will have been fulfilled, 
(even if the child was • .. a beresb) . 66 

The heresh i s clearly a human being who unfortunately 

due to his physical condition is prevented from fully 

participating in the Jewish community. It is recognized 

that the deaf who are also mute are not physically incapable 

of speech, as the TUR has indicated, but they are incapable 

of developing speech by imitating sounds. If gestures and 

writing can be permitted in specific situations, perhaps 

when sound can be transmitted differently, he could be 

permitted to participate more in the rituals and legal 

systems. 

64Shulchan Arukh, Even Haezer, 120:5. 

•srbid., 121:6. 

86lbid • I 1!6 • 
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Today, sounds of speech may be communicated in 

amplified form either by means of hearing aids or auditory 

training units. Moreover, the deaf are capable of 

developing speech by imitating visual presentation of 

phonetic elements (sign language) and through utilization of 

tactile and kinesthetic methods of stimulation. As a 

result, many deaf people, even those who are totally lacking 

in hearing and intelligible speech , have received 

specialized training and have taken their places as 

intelligent and responsible members of society. It is their 

status in Jewish law of such persons which requires 

investigation. It will now be up to the later poskim to 

determine what that status is. 
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Chapter Four 

The specific halakhic question which requires analysis 

is whether the limitations placed by Jewish law upon the 

responsibilities and rights of deaf-mutes are categorical in 

nature and remain unchanged despite changing cir cumstances , 

or whether the halakhic categorization of deaf-mutes as 

menta lly deficient does not apply to deaf-mutes who have 

overcome their handicap and display normal intelligence . 

Following the outline of J. David Bleich's article, "Status 

of the Deaf-Mute in Jewish Law, 1 11 we begin our review of 

the Responsa literature to determi ne the answer to this 

question. 

We have seen that according to Jewish law, the heresh 

is not considered to be mentally competent . Even though 

expression through speech represents a certain level of 

intelligence, the ability to speak is not the sole criterion 

in determining legal responsibility. In a case decided by 

the Israeli Bet Din, consisting of Rabbis Chaim Zimbalist , 

Abraham Azulai, and Shlomoh Deichovski (members of the Tel 

Aviv Rabbinic District Court), the court rejected a deaf-

mute candidate from Iran for conversion. 2 According to the 

decision, she was capable of speaking some Persian, although 

iJ . David Bleich in The Jewish Law honuol, Vol. II, 1979, 
pp.187-193 . 

2See Piske Din Bate Badin Ha-Robboniyim, Vol. x, no. 17, 
pp. 193-209. 
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her speech was very difficult to understand. In addition, 

she spoke "with movements of her hands'' indicating she 

understood the use of sign language . The court addressed 

several questions concerning this case, especially: 

Is it advantageous to convert her ~hen she will 
not be able to accept all the colllJIJandments? With 
differing classes of deaf people and their 
rulings, is it acceptable to permit deaf people to 
convert:?s 

The rabbis deal with these issues in this decision by 

analyzing the deaf-mute in Jewish law as understood 
. 

historically. In addition , they analyze the conversion of a 

minor as a comparison, for a deaf-mute is equated to a minor 

due to his lack of mental competency. The rabbis declare , 

"the acceptance of commandments is the essence of converts 

and any (candidate ) who does not accept all of the 

commandments, there is no conversion.~• It is important 

to note that in the minority opinion by Rabbi Deichovski, 

some doubt is cast on this. He rules in favor of accepting 

a deaf-mute as a convert, just as we accept a minor convert. 

He rules that since circumcision and ritual immersion may be 

the essence of conversion, a "competent" heresh may be 

converted, even without acceptance of all of the 

commandments.s In addition, the rabbis point out the 

different types of bereshim: 

'Ibid. 

5 Ibid., See paqes 194-5. 
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a) The deaf-111Ute who learns to speak as everyone 
else is ruled as competent in all his deeds. 
b) The deaf-mute that speaks with movement o f his 
hands and makes a stuttering voice, he is declared 
competent according to the Poskim. 
c) The deaf-mute that speaks with movement of his 
hands alone, there is no competence nor intent to 
do an action . 
d) The deaf-lD'Ute who does not speak with movement 
of his hands but instead through written 
[comaunication] is ruled like an insane person. 6 

The rabbis made it very clear that the heresh could 

only be declared competent and removed from this lower 

status if he possessed some form of verbal speech. Even 
• though the Bet Din presented the various types of deaf-mutes 

and declared those who could speak as competent individuals, 

they still ruled this female hereshet as ineligible for 

conversion. Since the talmudic law states clearly that a 

person choosing Judaism must accept the commandments 

entirely, i t would be cruel and unfair to convert a deaf-

mute who would not be able to do so. 

Furthermore, Bleich states, "the hearing person, 

although he may be mute, is accounted fully responsible.'"' 

In addition, Rabbi Asher b . Jehie1• in his responsa , 

Teshuyot haRosh , states that even minimal hearing is 

sufficient to convey full halakhic obligations and 

'Ibid. 

• c. 1250-1327, Worms (Germany). 
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responsibilities. • Even though a great majority of those 

considered to be deaf have not developed the ability f o r 

speech, many do possess some minimal hearing . 10 Therefore , 

they must be considered fully c ompetent according to Jewish 

law on this basis alone. 

According to Rabbi Moses Feinstein in his collection of 

responsa, Igerot Mosheh, there is a limit on this. He 

answers the question regarding the matter of the heresh that 

hears with a method of support in his ears. He states : 

He learned to speak, even though it is not clear. 
Be hears through the use of support (perhaps a 
hearing aid) and according to the halakhic ruling 
in Even Baezer 121, he is declared competent in 
his actions. u 

However, he goes in some detail of a support system of 

hearing that involves the use of plastic and water (an early 

precursor of the modern electronic hearing aid) and remarks 

that one can hear well with this. Yet he declares that a 

person must be capable of hearing speech, even if only very 

loud speech, without the benefit of artificial 

amplification. 12 According to Rabbi Feinstein, as long as 

• Rabbi Asher b. Jehiel, Teshuvot HaBosh, no. 85, sec. 
13; In addition, this same statement is made by Joseph Caro, 
Shulchan AruJch· Hoshen Mishpat 235:19. 

i.°Michael and Sheila Cole, "The Changing Nature Of 
Colllllunication" in Tbe Pevelopaent of Chilciren, 1989, pp. 205-
6. 

11Rabbi Moses Feinstein, Igerot Mosheh; , Even Haezer, Vol . 
III, no . 33. 
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one is able to hear another person's speech without 

assistance of artificial amplification, he is declared 

competent with respect to Jewish law . 

Yet, it clear that Rabbi Feinstein changes his mind 

with regard to the use of hearing aids. As the technology 

changed and the hearing aid became a tool to enable the 

hearing-impaired person to hear, he made a few comments on 

this . He stated that on the Sabbath, a hearing-impaired 

person may wear a hearing aid because it is considered an 

~ 

article of clothing, but he may not adjust the volume. If 

the hearing aid is built into his glasses, he can wear i t or 

its battery in a public thoroughfare on the Sabbath. But a 

hearing aid may not be carried in one's pocket, because that 

would not ba considered part of the person's body or 

clothing. 13 However , a battery pack may be designed as 

part of a belt to permit Sabbath use. The halakhic 

principle involved is as described above -- namely, the item 

is worn and not carried, and serves the physical needs of 

the· individual. u 

It is permissible to use a microphone to enable a 

hearing-impaired person to hear the cantor and the reading 

of the Torah on weekdays, but not on the Sabbath or Yom Tov 

even for bearing the blowing of the shofar ( the ram's horn) 

uMoses Feinstein, Igerot Moshe, Ore.ch Hayim, Vol. 4, no. 
85. 

14Ibid. Vol. 4, no. 81. 
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on Rosh Hashanah (The Jewish New Year) . a However, a 

microphone may be used to enable a hearing-impaired person 

t .o hear the reading of the Hegillah on Purim . 16 From all 

of this, it is clear that Rabbi Feinstein is incorporating 

technological advances into the halakhah. However, he is 

dealing with an individual who would not be declared a 

heresh according to the definition stated in Orach Hayim 

55:8. Perhaps he is stating that the hearing-impaired 

person of today who is able to hear with a hearing aid is no 

longer classified as the non-competent heresh. 

Furthermore, according to Rabbi Ben-Zion Meir Hai 

Ouziel in his responsa, Mishpetei Ouziel, the heresh who 

overcomes his disability is ruled as competent. Rabbi 

Ouziel deals with the question of the status of an 

individual who becomes a deaf-mute and learns to speak at a 

school for the deaf. He states: 

The beresb learns to speak in a stBJDJ1ering 
language, ... and is able to hear when [people] are 
speaking to him in a loud voice [according to 
Boshen Hishpat 235:19) . It is ruled that he speaks 
under duress, nevertheless, he is coapetent in all 
his deeds. 1 ? 

As Rabbi Ouziel continues, it is clear that he 

disagrees with Rabbi Feinstein earlier when he stat es: 

The Sages when talking of the baresb is one who 

uibid., Vol. 4, no. 83. 

i.'Ibid. , Vol. 2, no. 108. 

17Rabbi Ben-Zion ouziel, Misbpetei Ouziel. Vol. II, Even 
Haezer, I., no. 89, sec. 2. 

76 



neither speaks nor hears -- meaning one who does 
not hear at all, .... [but if] he hears in a loud 
voice [by means of artificial amplification], this 
is sufficient to remove him from the category of 
heresb.u 

Furthermore, it is clear that the deaf person who is 

capable of speech is also deemed fully responsible. This is 

supported by Rabbi Hayyim Halberstami 9 in his responsa , 

Divre Hayyim. He addresses the question concerning deaf 

children who go to a special school and work hard overcoming 

~heir disability. He explains that they learn all aspects 

of Jewish ritual and laws and they learn how to speak, even 

though in a stammering speech. But, he also points out: 

Speech without hearing is impossible; hence, the 
ability to speak is assumed by Ba.lakhah to reflect 
at least minimal hearing ability.il2 

Prom this , it clear that the heresh is now defined as 

one who can not hear at all and unable to express himsel f 

verbally . However, Rabbi Shlomoh Drim.mer 21 in his 

responsa, Bet Shlomoh, deals with the question of a deaf man 

in a congregation who is invited to join their minyan. They 

permit him because: 

[Even though] he does not hear like other people 
when they read to him behind his back , even in a 
loud voice, be does not hear at all. But when they 
speak to him, he understands just what they say to 

191793-1876, 

~abbi Hayyim Halberstam, Diyrei Hayyim! Even Haezer, 
Chapter Two, no. 72. 

na. 1893 
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him. And it aooears from them that he hears when 
s oeaki na in his face. --

In addition. Rabbi Drimmer s t ates that accordina to 

Hoshen Mishoat 235:19 and Even Haezer 121 in the TUR. "the 

reason this man is not called a heresh is because he "hears" 

when one is soeakina to him in his face."" It aooears 

that Rabbi Drimmer recoanizes that soeech mav be develooed 

in the absence o f hearina on the basis of lio-readina alone. 

" It is c lear that when he sees the lios of the soeaker and 
I 

understand. he is of areat intelliaence . " ~ · From an 

i nteroretation of Gittin 59a and Rashi's comments to the 

Mishnah there. Rabbi Drimmer determines that lio-readina is 

a form of aestures which is an accented form of 

communication for the heresh. From this interoretation. the 

l io-readina heresh is also declared in "comolete oossession 

of his faculties." 

Althouah others disaaree . as will be shown later. Rabbi 

Drimmer asserts that the abilitv to soeak . no matter how 

acauired and even if the soeech acauired is imoerfect . is 

sufficient to establish full comoetence in all areas of 

Balakbab. Thus it is tbe abilitv to enaaae in intellectual 

coJIJllunication which is seen as the necessarv condition of 

intellectual develooment and ability to demonstrate intent 

95. 
""Rabbi Shlomoh Drimmer . Bet Shlomoh: orach Bavim. I. no . 

..'Ibid. 

"Ibid. 
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in oerformina ritual activit ies. 

The discreoancv Of classifvina deaf-mutes who have 

overcome their handicao as mentallv incoMoetent was 

recoanized and commented uoon bv Rabbi Abraham Samuel 

Beniamin Sofer'·. also known as the Ketav Sofer. His son. 

Rabbi Simchah Bunim Sofer'· in his resoonsa. Shevet SofQ.r 

deals with the auestion of this soecial institute which 

teaches deaf children the laws and oractices of Jewish 

rituals. He reoorts that . while on a visit to Vienna. h is 

father was invited to visit the Vienna Institute for the 

Deaf and Dumb. '~ Rabbi Sofer was crreatlv amazed at the 

accomolishments of the ouoils he observed and remarked that 

he was in doubt as to whether the exclusion of deaf-mutes 

from the obliqation of Jllitzvot was aoolicable to persons who 

had been trained in such a manner. Sh.ev.et. SJl.Le.r further 

reoorts that he "thinks" his father told him that he had 

reauested that the students of the Institute be orovided 

with tefillin~· for reqular use. This would indicate that 

~1815-1871. Pressburq . 

~1842-1906. Hunaarv. 

""Rabbi Si•chah Bunim Sofer. Sheyet SOfer, II . Even 
Haezer . no. 21. Also , the existence of this school is also 
·verified in a seraon. "The Mornina ' The Evenina Sacrifice: 
How to be Represented in These Davs with Soecial Reference to 
the Claias of Deaf-Mutes in the Jewish Co1111unitv• bv the Chief 
Rabbi of London. Rev. Dr. Adler. Januarv 28th. 5625 f 18651. 

"~ebrew for •otivlacteries." consist of a small leather 
case . one for the head and another for the a.rm . and contain 
Biblical iniunctions for their use. 
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Ketav Sofer was of the ooinion that oerformance of mitzvot 

was incumbent uoon those student s despite their disabilitv. 

sentiments similar to those recorded bv Sbevet Sofer 

are e>roressed bv Rabbi Ya'akov Haaiz in his resoonsa . 

H&lakhot KetanQt . There . Rabbi Haaiz deals with the 

auestion of oermittina a heresh to ioin a minvan. He 

oresents an examole in his resoonse of a heresh who is a 

Cohen- "who became educated and knew when to take the 

oraverbook at its oroper time and oraved with aestures . n•n 

Nonetheless , he hesitates to rule in accordance with his 

instinctive feelinq because in rabbinic literature 

restrictions aoolvina to deaf-mutes are stated cateqoricallv 

without orovision for exceotion. He reasons that the Saqes 

would not have stated that the heresh was exemot from the 

reliaious obliaations of the Torah if there were exceotions. 

The former Chief Rabbi of Israel, Rabbi Yitzchak haLevi 

Herzoq" in his resoonsa , Hekhal Yitzcbak, also deals with 

the her&sb who becomes educated to speak. He resoonds to 

the auestion re<iardina the aet of the heresh who has 

attended a School for the Deaf-Mutes . Be states: 

38. 

••• as a result of this education which was non
existent in the days of the Sactes, fthe beresh1 
bas ezited fro• the catectorv of the .11entallv 
deficient: at the ve.rv atnim• fthe 1111tter7 is 

,.A aellber of the oriestlv tribe . 

"'Rabbi Ya' akov Hacd~ , Halakhot Ketanot, Section Two. Ro . 

"1888 - 1959. Israel. 
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doubtful. "' 

Even thouqh Rabbi Herzoq acknowledqes that the educated 

heresh of todav is different than the one which existed 

durinq the talmudic times, he still has some doubt to the 

heresh's competency. As a result of this doubt. he rules 

that the heresb is entitled to a reqular qet , but also needs 

a soecial qet t o remove anv concern of doubt. 

The leadina exp0nent o f the p0sition that 

classification of true deaf-mutes as leqallv incompetent is 

cateqorical with respect to Jewish law is Rabbi Menachem 

Mendel Krochmal of Nikolsburq. " In his resp0nsa , Tsemah 

T..fiedek , be describes two different deaf-mutes, each of whom 

was a hiqhlv skilled tailor. ~· One is described as a 

successful businessman and a qifted litiqant as well ; the 

other is described as literate and proficient in the use of 

the praverbook and in the order of the various oravers for 

the Sabbath and the Festivals , as well as of the dailv 

service. In this resoonsum, he is dealinq witb the marriaqe 

of one of these tailors who desires to enter into the 

hupah~ .. alone. However , desoite the fact that both were 

~"Rabbi Yitzchak haLevi Herzoq, Hekha.l Yitzchak: Even 
Haezer. II , no. 47. 

''1600-1661, Poland and Ni kolsburq, Moravia. 

''Rabbi Menachem Mendel Krochmal , Teshuyot Tsemah Tsedek , 
no. 77. 

'"Tod.av the word refers to the canoov held above the bride 
and qrooa durinq a Jewish weddinq cereaonv. in ancient ti•es 
it referred to the bridal chamber where the urriaqe was 
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hiqhlv intelliqent individuals. Rabbi Krochmal ruled that 

the provisions of Jewish law applvina to deaf~mutes extended 

to them as well. Therefore. accordinq to the statement in 

the TUR , Even Haezer 44, the heresh needs to take an aaent 

with him into the hupah to indicate proper intent for 

marriaqe. 

As it will be explained bv other writers , this POsition 

is based primarilv uoon a statement which appears in Gittin 

71.a. to the effect that a deaf-mute is considered leqallv 

incompetent even thouqh he is capable of communication bv 

means of the written word. Since such co1DJllunications. no 

matter how rational, are not accepted as evidence of mental 

competence. concludes Rabbi Krochmal. it mav be inferred 

that no individual deaf-mute. no matter how clever he mav 

be. is considered leqallv competent . The principle is that 

the law Provides for no distinction between various deaf-

mutes . This is also the oosition of a nu.aber of other 

authorities. 

Accordinq to Rabbi Yosef ben Meir Teomim,A in his 

colllllentarv to the Shulcban Arukb, he states: 

AccordillCl to .Bven Bae%er 123, the beresb , sbot;eb, 
and utan are ue1iu>t fro• wr1t1na a qet; because 
tbev lack co•olete passess1on o.t their 
.tacul ties.,., 

consW111ated. 

'1(1727-1792, 

,.,Rabbi Yosef ben Meir Teomin, Peri ,Keaadi•, Introduction 
to Orach Havin, chao . 2, sec. 3. 
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He acknowledqes that the rabbis oennitted the deaf-mute t o 

write his intent for a qet onlv it he married in the same 

manner, but he feels there is some doubt that the written 

word is sufficient to indicate intent. 

Returninq to Rabbi Halberstam's resoonsa , Diyre Havvim, 

we also see that he believes accordinq to Gittin 7la "that 

even thouqb the heresh is permitted to 'speak' throuqh the 

written word when q ivinq a qet , there is still doubt to his 

mental competencv . " ,. Rabbi Halberstam knows that this 

particular heresb possesses intelliqence for he was able to 

learn to read and write and demonstrate his reliqious 

knowledqe; vet, this does not seem to matter. Aqain . we see 

a halakhic decision beinq formed due to one's doubt of the 

heresh's intelliqence because the literature has already 

defined him within set limitations. 

In addition , accordinq to Rabbi David Friedman3
• in 

his resoonsa, Sh'eilat David , it appears he has some doubt 

of the heresh's intelliqence also. Here , Rabbi Friedman is 

dealinq with the heresh or hereshet who either participates 

in or perforas balitzah. He reviews the talaudic discussion 

presented in Yevamot 104b and aqrees with the conclusion 

that the deaf-J1Ute is exempt from halitzah. He also ooints 

out that the heresh that can soeak, but not hear, is ruled 

3 9Ra.bbi Ravvi• Halberstam, Divrei Bavvia: Even Haezer, 
Chapter Two , no. 72. 

u l822-1915. 
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as competent in all his deeds. However , "he is still exempt 

from halitzah for we are unable to teach him the prescribed 

formula."~0 Even thouqh he continues and aqrees with 

RAMBAM in his Mishneh Torah"' that the deaf-mut:e can deal 

in movable sales throuqh qestures, he mav not use anv other 

form. 42 From this, perhaps we can conclude that Rabbi 

Friedman also believes that the written word is not a 

sufficient form of competent communication . 

Another writer , Rabbi Moses Schick" commented in his 

resp0nsa, Teshuyot Maharam Schick, on the question of a 

heresh who neither hears nor speaks, vet learns to speak in 

a special school for the deaf. 0 He states that "one born 

as a heresh , accordinq to the Saqes, he is similar to the 

insane person in that he lacks intelliqence." Rabbi Schick 

reviews Rabbi Krochnal's resp0nsum and aqrees that even 

tbouqh he may demonstrate a qreater level of intellect than 

other deaf-mutes , he is still not permitted to marrv 

accordinq to the law of the Torab (only throuqh the rulinq 

of the rabbis). This is proven in Gittin ?la that even if 

he is able to speak throuqh the written vord1 this is not 

•°Rabbi David Friedman, Sh'eilat David, Sect. 2, Even 
Haezer, Hilkhot Halitzah, no. 27. 

•
1Mekirah, Hilkhot 2. 

0 Sh'eilot Dayid , loc. cit. 

0 1805-1879, Hunqary. 

uRobbi Hoses Schick , Tesbuvot Mabaram Schick, Even 
Haezer, no. 79. 
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proof of mental capacity. "It i s possible that he is in 

complete possession of his faculties, but we are not able to 

verify this . " 

The problem of the exact status of the deaf-mute is 

dealt with by Rabbi Abraham Wolf Hamburq•11 in his responsa, 

Sha'ar Hazekenin. A question is raised conoerninq a child 

born a deaf-mute whose parents did not circumcise him 

because they erroneously thouqht it was not necessary 

because of his condition. •6 others treated him as a non-

Jew because the omission of this ritual; however , it is 

clear he is Jewish. Since a heresh can marry and divorce 

with qestures accordinq to the rulinq of the rabbis, is he 

permitted to do so also? Rabbi Raaburq answers in the 

affirmative and points out with respect to Gittin 7la that 

the heresh is feeble-•inded , vet he is perm.itted to 

coJ11.11unicate throuqh the written word or qestures. His 

actions are declared competent in all his deeds , but there 

remains a level of doubt due to not havinq a measure of 

determininq his intelliqence and intent. 

Rabbi Shalo• Mordechai Scbwadron°, popularly known as 

the Brezaner Rav or MAHARSRAM, dealt with the question of a 

woaan who fell to a levirate aarriaqe with a heresh whose 

4151770 -1850. Fuerth (Germany). 

'
6Rabbi Abraha11 Beniamin Wolf Ha~rq, Sha'ar Hazekenia, 

Sec • I I , 13 5 • 

471835-1911, Poland. 
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status was questionable since he learned to speak in a 

staDUDerinq voice and others understand him as he understands 

them. 411 He eXPlains that all of the rules pertaininq to 

the deaf-mute has been illustrated in Rabbi Kroch.mal's 

responsa, Divre Havim. In addition, he points out that 

reqardinq the Saqes comments in Gittin 7la that "even thouqh 

he is able to speak throuqh the written word ... . his 

intelliqence is feeble- minded."'' 

In all of these responsa concerninq the talmudic 

passaqe from Gittin 7la, it is clear that the issue of doubt 

is a very important concern. Even thouqh the heresh is able 

to overcome his handicap throuqh various means, this doubt 

still prevents him from beinq declared in complete 

possession of all his faculties in every case . It should be 

noted that these responsa acknowledqe and aqree that 

speakinq tbrouqh the written word or throuqh qestures is 

acceptable, but only for the precise heresh -- one who 

neither hears nor speaks. Any other type of heresh is 

clearly deened coapetent in all their deeds . 

The question of whether the classification of a deaf

mute as leqallv incompetent is absolute in nature or whether 

this classification acbtits of exceptions should be 

resolvable on basis of the provisions of Halak.hah. The 

issue is in reqard to the status of a person who is normal 

4'MABARSHAM, Teshuyot Maborshaa, II, no. 140. 

~·tbid. 
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at birth but who becomes a deaf-mute as a result of disease 

or traumatic iniurv subsequent to havinq acquired speech . 

The rationale underlvinq the special status of deaf-mutes , 

that since they lack the ability to communicate thev are 

incapable of normal mental development, is not applicable in 

the case of one who has matured mentally before becominq a 

deaf-mute. However, if this leqal classification is 

cateqorical in nature, admittinq of no exception , the 

}Ullakhic provisions qoverninq deaf-mutes may well extend 

even to the normal person who subsequently becomes a deaf

mute. In point of fact, the status of a normal person who 

subsequently becomes a deaf-mute is the subiect of 

controversy amonq halakhic authorities . Rabbi Halberstam in 

his responsa, Divre Hayim , considers the status of such 

persons to be identical with that of conqenital deaf-

mutes .~ This would indicate that the applicable 

provisions of Jewish law are cateqorical in nature and do 

not admit of exceptions in cases of manifest intelliqence. 

However , two earlier authorities, RAMBAM and Bertinoro, in 

their respective commentaries on the Mishnah, Terumot 1:2, 

indicate that such persons are not reqarded by Halakhah as 

leqallv incompetent. Nevertheless, there are two 

authorities who disaqree. 

Returninq to Rabbi Sofer's responsa, Shevet Sofer, he 

reooqnizes that manv individuals who have become deaf attend 

llC)Divre Ravia, loc. ,oit. 
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a special School for the Deaf and learn how to read, write, 

and even speak. Even thouqh he declares them competent , he 

still considers deaf-mutes i n the cateqory of doubt. 51 

Also, Rabbi Ezekiel Hefets in his responsa, Meleket Heresh 

deals with the question of one who becomes a deaf-mute after 

birth. & 2 He states : 

In truth , there is no difference of intellectual 
capacity between a person born a beresb and a 
person who becomes a heresh . ' 3 

The reason qiven is that there exists doubt reqardinq 

the condition of his i ntel lectual state. He considers such 

deaf-mutes to be in the cateqory of doubt and accorded 

doubtful status. The doubt eXt>ressed by Ketav Sofer with 

reqard to the status of obviously intelliqent deaf-mutes can 

readily be comprehended within the context of this 

disaqreement. Also, Rabbi Ephraim Oshry5
' in his responsa , 

Sheailot U'Teshuvot Mi Ma'amakim", deals with the question 

of a man whom the Nazis beat deaf and dumb. He was beaten 

so severely that he lost h is power of speech and hearinq. 

Even thouqh they broke his bones , battered his flesh, and 

left him unconacious, his intelliqence had not been impaired 

91Sheyet Sofer, loc . cit. 

'~a.bbi Ezekiel Hefets, Meleket Heresh, Introduction, sec. 
9. 

"Ibid. 

a•b. 1914. New York. 

~&III, no.2. 
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at all. Thouqh now a deaf-mute , he was able to communicate 

in writinq his intent. The question asked was whether he 

could still be included in the minvan and be permitted to be 

called up to the Torah. Throuqh an analysis of Gittin 7la 

and Rashi's commentary , Rabbi Oshrv declares , "Even thouqh 

he cannot hear nor speak, he is not equated to an insane 

person because his intelliqence is not in doubt . "M He 

rules that this man is permi tted to ioin the m.inyan, but 

another reader would need to be called to read the Torah 

while he stands aside to concentrate on the words . Rabbi 

Oshrv makes it very clear that his rulinq is based on the 

halakhic principle that the Torah needs to be heard aloud 

and the reader needs to hear what he is savinq . The rulinq 

has nothinq to do with the competency of the heresh since 

this is not in doubt. 

Rabbi Menachem Mendel Schneersohn"7 in his responsa, 

Tsemah Tsedek", he is dealinq with the wife of a heresh 

who has admitted to commlttinq adultery. What makes the 

case interestinq is that the man is clearly intelliqent for 

he became a heresh later in his life. Rabbi Schneersohn 

makes it clear that he makes no distinction between one born 

!ltlibid., It should be noted that this responsa was written 
durinq World War II durinq qreat distress and that Rabbi Oshry 
was relyinq on his memory to make rabbinic decisions rather 
than lookinq at actual texts. 

871789-1866, 

&•Even Haezer , no. 3 5 , sec . 1 . 
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as a heresh or who became a heresh. Therefore, in either 

case, the man is entitled to a divorce on the qrounds of her 

adulterous behavior and she is also forbidden ~n marriaqe to 

her lover. 

Also, Rabbi Hefets in his responsa, Melek,et Heresh , 5• 

also states that one who becomes deaf has a sense of doubt 

like the heresh who is born as such. In addition, Rabbi 

Eliezer David Grunwald~ in his responsa, ieren LeDavid, 6
' 

also deals with a question concerninq a person who became a 

deaf-mute and then went to a special school to learn to 

speak. This responsa is very similar to Rabbi Oshry's 

described above . Rabbi Grunwald states that the heresh is 

l ike the insane person and the minor in that they are exempt 

from all the mitzvot of the Torah. There is no difference 

whether one was born deaf or became deaf later in their 

life. All of these responsa and others are found in Rabbi 

Hayyim Hezekiah Medini's collection of responsa , Se<ieh 

Heme<f , 8 2 where he describes how each one of these rabbis 

re1ect any distinction between a conqe.nital deaf-mute and 

one who becomes a deaf-mute as a result of iniurv or 

illness. 

"Loe. cit. 

801868 - 1928. 

6 lRabbi Eliezer David Grunwald, Keren DAyid, orach Havi11, 
no. 27. 

°Rabbi Hayyim Hezekiah Medini, $edeb Hamed, Helek 
Hakellalim, Ma'areket Ket, no. 108. 
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However , Rabbi Herzoq in his responsa, Hekal 

Yitzchak , 63 states: 

From Divre Bavi11, .•• that after one becomes a 
ber'esb, his status as a beresh is in doubt as 
deduced from Gittin 72a . §• 

Unlike most other authorities, Rabbi Herzoq does make a 

distinction between one born deaf and one who becomes deaf. 

in his mind, a person who becomes deaf is declared a doubted 

heresb because they were probabl y in complete possession of 

all their faculties prior to the physical chanqe. 

Althouqh the status of an educated and i ntelliqent 

deaf-mute is the subiect of doubt, there exists at least one 

authority who maintains that this doubt does not extend to 

the question of includinq such a person as part of a minyan 

required for public praver. Althouqh, as we have seen 

earlier, Rabbi Bam.berqer i n his responsa , Zeker Simcbah , 

dis.aqrees , Rabbi Wolf Breur in a rather lenqthy responsa , 

Nachalat Binvamin65
, rules that a deaf-mute who understands 

the nature of prayer may be included in the requisite quorum 

of ten without question. The case deals with a fifteen 

year- old deaf-mute boy who attended a special school for the 

Deaf and learned to read, write , and speak. He also learned 

some Jewish ritual practices ( layinq t .efillin and wrappinq 

hiaself with his tallit). From Rabbi Breur's interpretation 

6 'Loc. cit. 

64Loc. cit . 

68Rabbi Wolf Breur, Nachalot BinvAl!lin, no. Jl. 
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of orach Hayim 55:8 , he understands that the heresh is not 

obliqated i n the mitzvah of prayer. However, there is a 

difterence of opinions with reqard t o an elderly man who 

does not hear or speak . He is declared competent even 

thouqh his physical condition due to aqe has deteriorated. 

How mush more so should this particular heresh be declared 

competent since he is able to speak . Yet , Rabbi Breur rules 

that certai n aspects of the service need to be repeated to 

remove any doubt. It is clear from this that the inabil ity . 
to hear or to make the appropriate responses does not in 

itself disqual ify a person for inclusion in a minvan . 

Rabbi ovadiah Yosef , former Chief Rabbi of Israel , had 

a responsum published in Or Torah. 6 6 He addresses the 

followinq question ~ 

A deaf-mute studied at a school for the deaf and 
he acts like an i ntelliqent person and he is able 
to speak a l i ttle , even thouqh he does not 
pronounce hi mself clearly. Is he able to ioin a 
ainva.n tor worship?~ 

He rules that the heresh may ioin the minyan because 

the balalchah is clear from Haqiqah 2b. There, it states 

that a person who speaks but does not hear or a person who 

hears but does not speak is ruled as competent. The heresh 

that the Saqes speak of is one who neither hears nor speaks . 

Since this is the rulinq, Rabbi Yosef follows the Shulchan 

Arukh, Orach Havim 55:8 and rules that he may ioin the 

66Qr Torah , vol. 10 , no. 4, Elul 1977, Question 32 . 

92 



ainyan . However , he t hen raises the concern if t h i s 

individual i s able t o hear or pronounce the prayers• 

properly. Rabbi Yosef concludes by statinq when a heresh 

who has acquired s peech completes the quorum f o r a llinyan, 

communal prayer may be o ffered includinq rec itation of 

Kaddish68 and Kedusha . 6 9 He advi ses, however , that , in 

liqht of conflictinq views with reqard t o this matter , the 

reader should not repeat the Amidah ?0
, but rather recite 

the openinq section , i nc ludinq the Kedusha~1 • toqether wi th 
• 

the conqreqation i n order not to cause anyone to doubt, 

Heaven forbid , the thouqht of a wasted effort! 

Unfortunately , Rabbi Moses Feinstein in his collection 

o f responsum , Igerot Moshe, probably responds differ~ntly . 

Since the heresh i s equated to the minor accordinq to 

talmudic law, his responsum sheds l i qht on thi s situation. 

Rabbi Feinstein answers the question! "Can a minor be 

a.Ancient prayer. recited in Aramaic , which sanctifies the 
name of the Lord. 

0 A prayer which praises God with the kind of lanquaqe 
Jewish tradition assumes is used by the anqels when praisinq 
God: "Holy, holy, holy is the Lord ot host; the whole earth id 
full of His qlorv." See also Isaiah 6:3 . 

7 0Also known as the ShJJtoneh Bsreh ( Eiqhteen Bless inqs) 
which is the central prayer in the Jewish service. 

'7).Tbe Aaidah is recited first silently and then recited 
a second time aloud. The public recitation of this prayer 
oriqinally was instituted on behalf of Jews who were 
illiterate and could not recite it on their own. 
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permitted to ioin a minvan at a time of urqency?" 1
' He 

responds that the minor should not be permitted simpl y 

because there is a question of his competency and his 

ability to demonstrate that h e understands what is qoinq on. 

Even thouqh a qroup of worshipers desire to have a minyan in 

order to recite their communa l prayers and they train him in 

all of the practices of prayer, he is still not obliqated to 

do so a nd may make an error due to the pressure of the 

urqency. From this . one mav deduce that the same applies to . 
the heresh. 

In addition, returninq to Rabbi Simcha Bamberqer i n ~is 

collection of responsa. Zekher Simchah, he also answers in 

the neqative. He states: 

I ndeed there are those who say that the minor has 
a qreater advantaqe over the beresh in that he 
will some day come into the obliqation of 
perforll.i.nq the aitsvot. And also it appears to me 
that the heresh was an outstandinq deaf-mute and 
that he underst ood and knew to whom he was prayinq 
a.nd 110reover, be appears in coaplete possession of 
his faculties. However , he is not permitted to 
join the ainvan • . .• because his ears (l ack of 
hearinq) causes me to doubt his intelliqence. 73 

Rabbi Aryeh Leib Grossnas in his responsa Teshuyot Lev 

Arveh,,. deals with the question of Bar Hitzvah of a deaf 

boy who speaks but does not hear. He wants to know if it is 

72Ra.bbi Moses Feinstei n, Iaerot Moshe, orach Ravia, Vol. 
2, no . 18 . 

~abbi Simcha HaLevi Bamberqer, Zekher Simchah, no . 9. 

1 •Ra.bbi Aryeh Leib Grossnas, Sh'eilah U'Teshuyab: Readinq 
ot the Torah by the Deaf . An offprint of the Decisions of the 
LondOD Bet Din , Issue 10, Nisan 5723. 
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okay for him to be called up t o b l ess and r e ad the Torah 

portion and act as service leader. Even thouqh it is very 

clear that he is competent and very intelli qent , Rabbi 

Grossnas arques that s ince the person in question cannot 

pronounce the words properly, he may not pronounce the 

blessinqs upon the Torah on behalf of the conqreqation . In 

addition, one is obliqated to hear in their own ears the 

readinq that one leads the conqreqation in . He does permit 

the boy to do the blessinq and the readinq, so lonq as it is 

repeated by a hearinq , sound person! 

Even accordinq to the authorities that maintain that 

the classification of deaf-mutes as leqally incompetent does 

not admit of exception , there is one aspect of the traininq 

qiven to deaf-mutes in contemporary society which does not 

affect their halakhic status. As stated earlier , a person 

who possesses speech is leqal lv competent in every way, 

althouqh he may be deaf. The question ot whether the speech 

acquired by deaf-mutes affects their status in Hala.kbab is 

discussed in a variety of sources. 

Rabbi David Solomon I<luqer75 in his responsa, ~ 

oesba, 7
' deals with the question ot a heresh who neither 

speaks nor hears , yet coJ1D11Unicates with members of the 

co-unity throuqh lip-readinq and qestures. The members of 

~1783 - 1869. Brody. 

"'Rabbi David Solomon Kluqe.r, Neot Desha, Even Raezer, no. 
132. 
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the community understand him and his intent. The problem is 

he married a woman in secret and now wishes to divorce her 

after livinq toqether for two years. Since their rnarriaqe 

is questionable without witnesses, it is difficult to 

determine the method of divorce, either by written 

communication or qestures. Rabbi Kluqer states absolutely 

that the imperfect , quttural speech of a deaf-mute does not 

qualify as speech for purPOses of effectinq a chanqe in that 

person's status . The arqument advanced by this authority is 

that such barely intelliqible speech is, for leqal purPOses , 

no more to be considered speech than is communication 

throuqh the written word. Since the communication used for 

the formal acquisition of this weddinq is in question, he 

may not have a divorce, ever. 

The problem of barely intelliqible speech is also 

commented by Rabbi Isaac Dov Bamberqern in his short 

responsa, Yad Haleyi . 7
• There, be deals with deaf-mutes 

who perform halitzah. An obiection is raised by his teacher 

concerninq the examination of said deaf- mutes. Rabbi 

Ba:mberqer uses the responsa, Sho'ar Hazekonim and Zaker 

Siachab, to explain the ability of the heresh to speak. He 

concludes that even thouqh the deaf-mute qoes throuqh the 

effort to learn to co11JDunicate, it is not the same for all 

nl808-1899, 

~·Rabbi Isoac Dov Bamberqer, Yad Haleyi, Even Haezer, no. 
60. 
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hereshim. Therefore , since it is not uniform , he declares 

that any speech i s not acceptable to remove the heresh from 

his limited status. 

Returninq to Rabbi Schick in his earlier cited 

responsum, Mabaram Schick, 79 he expresses doubt with reqard 

to the question of whether "artificially" acquired speech is 

sufficient to remove the person from the cateqorv of a deaf

mute. This doubt is echoed by Rabbi Eliezer David Grunwald 

in hi~ responsa , Keren LeDayid, 80 where he questions the 

heresh's of "stam.merinq-speech" as a form of speakinq . If 

so, is this acceptable to remove a person from the cateqory 

of heresh? He expresses doubt due to his concern of someone 

not beinq able to understand him. 

However, a host of other authorities are certain in 

their view that one who has acquired speech by any means 

whatsoever cannot be considered a deaf-mute. Their position 

is that the ability to speak, albeit imperfectly, is a 

qreater indicator of intelliqence than the ability to 

coJllJllunicate in writinq. This is clearly the position of 

Rabbi Shalom Mordecai Schwadron•1 who states in his 

responsa, Teshuvot Mehorsbam,•2 that even thouqh accordinq 

to the RAMBAM deaf-mutes do not participate in halitzah 

7911AharOJ!l Schick, I. , Even Haezer , no. 79. 

~Orach Hayim, no. 27. 

ul835-1911, 

12!!, no. 140. 
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because they lack mental competency, he permitted a deaf-

mute who had acquired the ability t o speak to perform 

halitzah , even thouqh his speech was unclear. Similarly, 

Rabbi Hayyim Halberstam in his responsa , Diyre HayyimM 

rules that the deaf-mute who learns to speak is ruled as 

competent even thouqh it is difficult to understand him . 

Also, Rabbi Shlomoh Drimmer i n his responsa, Bet Shlomohu, 

deems a deaf-mute who has l earned to speak to be l eqallv 

competent even thouqh his speech is understood only with 

difficulty. 

Similarly, Rabbi Ezriel Hildesheimer8~ in bis 

responsa , Teshuvot Rabbi Ezriel, deals with the QUestion of 

a heresh who learns to speak. 811 In a very detailed 

responsum coverinq all of the above mentioned responsa, he 

rules that a heresh who has acquired the ability to speak 

and who manifests normal int elliqence is to be considered 

leqally competent . 

It would also appear that the position of Rabbi Moses 

Feinstein in his responsa, Iaerot Moshe, 87 is that one who 

has acquired speech, no matter by what means, cannot be 

n11 . , Even Haezer, no. 72. 

Morach Hayia , no . 94. 

9111820-1899, Berlin, Germany. 

"Rabbi Bzriel Hildesheimer, 
Hildesheim.er , Even Haezer, no. 58. 

•"Even Raezer , Itl , no. 3 3. 
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considered to be a deaf-mute. The heresh would not be 

considered a deaf-mute , but only deaf, and in halakhic 

literature, he is now ruled as competent in all his 

activities . 

Throuqhout halakhic literature , the list of incompetent 

individuals reads: the deaf-mute, the insane person, and the 

minor. Like an insane person or a minor, a deaf-mute is 

exempt from all duties and free from all liabilities. Now, 

with reqard to the latter this is readily understandable for 

they lack adequate intelliqence to assume normal 

respcnsibility. But why the deaf-mute? once, it could have 

been claimed, that he too is mentally deficient: the deaf

mute who can not communicate can never develop normal mental 

faculties. That is , the special laws of the deaf-mute 

derive from the implication of his state -- mental 

deficiency. Nowadays however , it has become pcssible to 

train the deaf-mute to participate intelliqently in all 

spheres of life. Is he nevertheless considered incompetent? 

This question is debated by halakhic authorities. Or, in 

other words, now that the deaf-mute phenomenon has been 

stripped of its (one-time) implication, some authorities 

contend that the relevant rulinqs no lonqer apply. others 

arque that they still apply because the phenomenon of the 

deaf-mute as one with i nadequate intelliqence is of 
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essence . ... 

A similar controversy relates to the question whether 

deaf-mutes who learn to speak are considered competent as 

are the deaf who were never mute . Rabbi Yechiel Ya'akov 

Weinberct• paraphrases the debate: the matter depends on 

the question whether deafness is brain damaqe which causes a 

lack of intelliqence, or that the lack of intelliqence 

derives from the fact that he has no one to learn from. In 

part , at least, we rniqht understand this question to imply: 

Is the criterion speech alone or its implication? If it is 

the latter, overcominq it is irrelevantt if the former 

when overcome , the problem itself has been overco~e. 

"Rabbi Faitel Levi n, "Halakhab in the Modern 
Technoloqical Aqe," in or Hadoroa: The Australian Journal of 
Torah Thouqht, Kum. 4, Sumner 5747 , pp.58-9. 

••Author of "Seridei Esh" in Sbanah Be1hanab , 5725 . 
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Chapter Five 

No doubt , for as lonq as there have been Jews on earth , 

there have also been deaf ones. Certainly the Tor ah 

acknowledqes their existence as does rabbinic literature . 

Their status obviously perplexed the rabbis who were unable 

to communicate with them and were unable to ascertain t heir 

mental competence. They therefor e created a leqal cateqorv 

called the heresh, and lumped the heresh toqether with the 
• 

s hoteh (the insane person) and the katan (the minor). Under 

talmudic law, a deaf person who did not speak could not 

ass.une full citizenship in the Jewish community. This 

restriction was seen as a necessary means of protectinq such 

individuals from eXPloitation. 

The beresb as def ined by the rabbis is one who is 

conqenital lv deaf and mute. One who cannot hear nor speak, 

it is presumed, has been denied the ability to communicate. 

Therefore , his i ntent to marry, d ivorce, to buy, to sell , to 

qive balitzah, to put on tefillin or t o perform other r i tual 

observances is inadequate. However , the rabbis recoqnize 

the value of marriaqe and decree that the he.resh should be 

permitted to marry . Therefore they allow a form of siqn 

laqquaqe , or qe.stures to indicate intent to IMlrry or 

divorce . 

The rabbis of the Talmudic period only imposed leqal 

restrictions on the heresh who was not able to hear nor 
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speak. Yet , later i n the compendia literature , the heresh 

is defined in a broader context with more restrictions. 

Alfasi recoqnizes some level of intellectual c apacity for 

the heresh because the deaf-mute can siqnal intent with 

qestures. However, he expresses doubt whether this is a 

true test of mental competency. 

The biqqest chanqe occurred in RAMBAM's Mishneh Torah . 

There, the RAMBAM takes the broad definition of the heresh 

as exp~ained in the Talmud and restricts not only the deaf

mute , but also the speakinq deaf and the hearinq mute. He 

supports this conclusion from the talmudic discussion in 

Berachot and Yevamot concerninq blessinqs. Since the heresh 

could never have heard nor recited the prescribed formula, 

this never applies to him. The use of qestures or written 

communication is denied since the rabbis only spoke of this 

with respect to marriaqe and d ivorce . 

Botb the TUR and the Shulchan Aruk.h maintain the 

restrictions the RAMBAM imposed. However, they do explain 

that it is the heresh's physical defect which limits him, 

not a mental defect. His intellectual capacity is simply a 

matter of doubt. Furthermore, it is recoqnized that the 

deaf who are also mute are capable of some speech, but are 

incapable of developinq speech bv imitatinq sounds . 

Therefore. if qestures and writinq can be permitted in 

special situations (marriaqe and divorce), perhaps it can be 

used in other leqal and ritual acts. The later poskim will 
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determine if this is possible . 

Rabbi Asher ben Jehiel, the ROSH, acknowledqes that the 

heresh ~ no matter how deaf, oossesses some hearinq. Even 

this minimal hearinq is enouqh to express int ent to fulfill 

halakhic obliqations. The heresh should be declared fully 

competent on this basis alone. 

Rabbi Moses Feinstein adds to the ROSH's comments that 

the heresh is declared competent if he can hear , even if 

only by a loud voice. However, he cannot use any arti ficial 

substance t o amplify the sound. Yet, with the advance of 

technoloqy , Rabbi Fei ns tein adds that the hearinq aid would 

be for an individual who is not like the heresb as explained 

in the Talmud . This means that Rabbi Feinstein recoqnizes 

the technoloqica l advances and no lonqer places any deaf 

person as the same heresh of the past . 

Rabbis ouziel, Halberstam, and Dri mmer all aqree that 

the beresh who overcomes his disability is ruled competent . 

When the deaf-mute attends a special school for the hearinq 

impaired and learns to speak , either in a mumbled sound or 

bV lip-readinq, he deemed fully resoonsible in all bis 

actions. The ability to speak , no matter how it is acquired 

or if it is of poor quality is sufficient to remove the 

beresh from beinq declared incompetent on his physical 

condition alone. 

Even thouqh some form a speech is recoqnized, several 

poskim e>CPress doubt over the competency of the beresh. 
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Rabbi Simcha Sofer followed his father's rulinq that the 

commandments are incumbent upon the deaf, but he was not 

absolutely sure . Rabbi Haqiz recoqnizes that the heresh is 

able to express intent, vet since the saqes d id not 

recoqnize this, he hesitates to rule otherwise. Rabbi 

Herzoq also acknowledqes the heresh's ability to 

com.J1unicate, but he still desires additional cautions due to 

his doubt over the ~ental competency of the deaf person . 

Even thouqh some authorities have some doubt about the 

status of the heresh who has been educated , Rabbi Schwadron 

declares that the ability to speak , althouqh imperfectly, 

clearly indicates competency. 

For the most part, the Responsa l i terature of the 

Middle Aqes continues the restrictions on the heresh, but, 

i ncreasinqlv 1 qualifications and exempti ons obtain, so that 

by the late nineteenth centurv a schism occurred over what 

exactly constituted a heresh . 

What led to the breakdown in the consensus on the 

heresb? The answer is clear: the advent of a specially 

desiqned educational proqram for deaf students. Thus, the 

success of these institutions at rehabilitatinq deaf Jews 

compelled the rabbis to refine their definition of the 

beresh. Was he restricted because of his deafness 

primarily? If so, then once a heresh, always a heresh , 

because deafness knows no cure. or was he restricted 

because of the mental incompetence &nqendered by the 
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deafness? If so, then mental competence could be realized 

throuqh the newly discovered techniques of special 

education. Thus, the debate within the rabbinate was a 

microcosm of the larqer debate over the acceptance of 

Western culture and its practices. 

In conclusion , those who Possess even minimal hearinQ 

or have acquired intelliqible speech are certainly not 

subiect to anv of the halakhi c r e s trictions which apply to 

deaf-mutes . Furthermore, there is a hiqhlv siqnificant body 

of rabbinic thouqht which deems even one who has acquired 

barely intelliqible speech to be beyond the cateqorv of the 

rabbinic deaf-mute. Moreover, in the liqht of the deqree of 

education attained even bv true deaf-mutes in contemPorarv 

society, it is doubtful that they are to be considered 

examples of the beresh described in rabbinic references. 

Kence, they should be encouraqed , and indeed required, to 

participate fully in Jewish reliqious life, includinq 

performance of all ritual obliqations as well as in Torah 

study . 

In view of the remarkable strides made in educatinq the 

deaf, it is certainly incumbent upon the Jewish community to 

provide them with every opportunity for instruction and 

study in all areas of Jewish knowledqe. They are to be 

encouraqed to participate fully in all areas of coJllllunal and 

reliqious life. 

105 



BIBLIOGRAPHY 

Adler, Rabbi or. Sermon: The Morni ng and Evening Sac rifice . 
London : Wer theimert co., 1865 . 

Alfasi , Rabbi Isaac . Mehal khot Ray Alfas. Vol. 1-5 . Vilna~ 
1860 . 

Bamberqer , R. Isaac Dov. Yad Haleyi . Edi ted bv Solomon 
Edled. Jerusalem: 1965 . 

Bam.berqer, R. Shimon . Teshuyot Zekber Simchah. Frankfort on 
the Main : L. Sanqer , 1925. 

Bleich , J Dav i d. Status of the Deaf Hute i n J ewish Law . 
JeWish Law AnnUAl , Vol. I I . New York : KTAV Publ i shinq 
House Inc. , 1979 . 

Breur , Rabbi Wolf . Nachalat Bi nyamin . Paks : M. Rosenbaum , 
1889. 

Brown, Francis and with cooperation of S . R. Driver. Charles 
Briqqs . Tbe New Browu-Priyer-Brigqs=Gesenius Hebrew and 
english Lexicon. Peabody , Massachusetts: Hendrickson 
Publishers, 1979. 

Caro, Jos eph . Shulchan Arukh · Orach Hayim. New York: MOP 
Pres s , 1952 . 

~~~~~' Yoreh De'ah. 

~~~~~' Even Haezer . 

~~~~~' Hosen Mishpat . 

ChW11ash Torah Shlemah. Vol. 8 . Jerusalem: Hamakor Press , 
1990. 

Cole, Michael and Sheila R. Cole . The oevelopaent of 
ChilsSren. Mew York: Scientific American Books, 1989. 

Drilllller , R. Shloaoh. Bet Shloaoh. Part I . Mew York: 
Grossman's Publishinq House , 1961. 

Elon, Menachem, ed. Tbe Principles of Jewish LAW· Jerusalem: 
Keter Publishinq House Jerusalem, LTD., 1975. 

Encyclopedia Judaica, (1971), s.v. "Alfasi, Isaac Ben 
Jacob . " By Simcha Assaf and Israel Moses Ta-Sh.ma. 

_____ , s.v . "Aaber, Jehiel Ben." By Ephraim Kupher. 

106 



~----' s . v. "Caro, Joseph." By Ephr aim Kupher. 

_____ , s.v. "Codification of Law . 1' By Menachem Elon. 

_____ , s.v . "Feinstein, Moses." By Louis Rabinowitz. 

-----' s.v . "Ma imonides, Moses.: By Louis Rabinowitz , 
et. al. 

_____ , s.v. "Responsa." Sy Shlomo Tal. 

_____ , s.v. "Shulchan Arukh." By Louis Rabinowitz. 

Encyclopedia Talmudit , (1983). Vol. 17., s.v. "Heresh ." 

_____ , s . v. "Heresh, Shoteh, V'katan." 

Feinstein, R. Moshe . Iqerot Moshe . Vol. III . Even Haezer . 
Brooklyn: Balshon Pri ntinq & Offset , 1973 . 

_____ , Vol. II . Orach Havvim . Brooklyn: Balshon 
Pri ntinq & Offset, 1963. 

- ----• Vol . IV. orach Havvim. B'nai Brak: Yeshivat Ohel 
Yosef Printers, 1981. 

Finkel , Avraham Ya'akov. The Resoonsa Antholoqy. Northvale , 
New Jersey: Jason Aronson, Inc., 1990 . 

Friedland, Eric. Deaf and Jewish . Jewish Spectator. Winter 
90. 55(3): 27-28 . 

Friedman, David. Sh'eilat David. Part I . Brooklyn: Rabbi A. 
Kohn, 1966 . 

Goldhamer, Rabbi Douqlas Hirsch. The status of the Deaf in 
Early Rabbinic Literature . Rabbinic Thesis. Cincinnati: 
1972. 

Grossnas , Rabbi ArVeb Leib. Sh'eilab U'tesbuvab: Binyan 
Kriat HaTorah Al X'doy Heresh . London: Adler House, 
1963 . 

Grunwald, R. Eliezer David. Keren I.ceoavid. Brooklyn: 1968. 

Guttman, Julius. Philosophies of JUd,aism. Translated by 
David Silverman . New York: Schocken Books, 1964. 

Haqiz, R. Ya'akov. Halalthot Ketanot. Part II. Jerusalem: Or 
Ha Me'erev , 1973 . 

107 



Halberstam, R. Hayyim. piyre Havyim. Part I. Even Haezer . 
Brooklyn~ Liqht P\lblishinq Co. , 1945. 

Hamburq, R. Abraham Wolf. Sha 'ar hazekenim. Sulzbach: s. 
Arnstein ' Sons. 1830. 

Hefets , Ezekiel. Melekbet Heresh. B'nai Brak: 1972. 

Herzoq, Rabbi Yitzchak Ha-Levi . Heichal Yi tzhak . Vol. II. 
Even Haezer. Jerusalem: Ha Ivri , 1967. 

Hildesheimer. R. Ezriel. Teshuyot Rabbi Ezriel. Vol. II. 
Even Haezer. Tel Aviv: Gitler, 1975 . 

Jehiel, R. A.sher ben. Teshuvot HaRosh . Zolkiew: G. Letteris, 
1803. 

Jones, •W.T. A History of Western Philosophy: Volume Three -
Hobbes to Hume. San Dieqo: Harcourt Brace Jovanovich, 
Publishers, 1969. 

Katz, J. ed. Handbook on Clinical Audiology. Baltimore: 
1972 . 

Kenkin, Alan. The Two of Them Went Toqether (Gen. 22:6): 
Visions of Interdependence. Judaism: A Quarterly 
Journal of Jewish Life and Thouqht . Vol. 32. ~o.4. Fall 
1983. 

Kluqer, Rabbi David Solomon. Neot Desha. Brooklyn: Moriah, 
1979 . 

Krochmal of Nikolsburq, R. Menachem Mendel. Tsemoh Tsedek. 
Jerusalem: Pe'ar, 1967. 

Levin, Rabbi Paitel. Halacha in the Modern Technoloqical 
Aqe . Or Hadorom: The Australian Journal of Torah 
Thouqht., Mo. 4. Sumner 1987. 

Maimonides, Moses ben. Mishneh Torah . Sefer Nashi•. Berlin: 
Hozeit Chorev, 1925. 

______ , Sefer Avodah. 

~-----• Sefer Ba.fla-ah. 

______ , Sefer Kedushah. 

------, Sefer Korbanot. 

------• Sefer Kinyan . 

108 



~~~~~-' Sefer Shoftim. 

~~~~~-' Sefer Tahorot. 

~~~~~-• Sefer Zemanlm. 

~~~~~- ' Sater Zeraim. 

Medini , Hayyim. Sedeh Hemed. Vol. I. Brooklyn : Karni Hod 
Torah , 1949. 

Mi elziner , Moses . The Jewish Laws of Marriaae and Divorce in 
Anci ent and Kodern Times . Cincinnati : Bloch Publ i shinq 
and Printinq Co. , 1884 . 

Mvkelbust, Helmer R., Arthur Nevhus, Ann Mulholland , 
"Guidance and Counsellinq for the Deaf." American 
Ann«ls of the Deaf . Vol. 107. No . 4. 

Oshrv, Rabbi Ephraim . Sh'eilot U'Teshuyot Mi Ma'amakim . Vol. 
III . New York: Gross Brothers , 1959. 

OUziel, R. Ben-Zion Meir Hai. Mishpetei Quziel. Part II. 
Even Haezer . Tel Aviv : 1918. 

Piske Din Bate Hadin Ho-Rabt>aniyim. Vol . 10. No. 17. 
Jerusalem: 1977 . 

Roth, Joel . The Halakbic Process: A svstema.tic Analysis. New 
York: The Jewish Theoloqica l Seminary, 1986. 

Schein, Jerome D. & Lester J . Waldman, ed. The Deaf J ew in 
the Modern World . New Jersey : KTAV Publishinq House , 
Inc., 1986 . 

Scheinberq , Rabbi Abraham. Wbat is tbe Halacha?. New York: 
Sbusinqer Bros ., Inc . , 1974. 

Schick, R. Moses. Sbut Mabaram Schick. Orach Hayyim and Even 
Haezer . B'nai Brak: 1975. 

Schneersohn, R. Menahem Mendel . Tsemoh Ts-edek: Sh'eilot 
U'tesbuyot . Brooklyn: Ozer Hachasidim, 1964. 

Schwadron, R. Shalom Mordechai . Teshuyot Mabarsbom, Part II. 
Warsaw: 1904. 

Sofer, Simcha Bunim. Sheyet sofer . Even Haezer. Jerusalem: 
Da'at Sofer , 1974 . 

Steinzaltz, Rabbi Adi n . Guide to The Talmud: Concepts and 
Definitions. Jerusalem: Keter Publishinq House , 1988. 

109 



Talmud Bavli, Arak,in . 

______ , Baba Metz ia . 

-----~ · Bechorot 

______ , Berachot . 

______ , Eduyyot. 

______ , Erubin. 

------' Gittin. 

______ , Haqiqah. 

______ , Hullin. 

------' KetubQt. 

______ , Kiddushin. 

______ , Hakshirin . 

------' Meqillah. 

______ , Me'ilah. 

______ , Menachot. 

------' Niddah. 

------' Parah. 

_ _____ , Rosh Hashanab . 

·------' Sanbe<irin. 

------' ShAbbAt . 

------' Sotab. 

------' Sukkah · 

------' T9horot . 

------• Xadayia . 

------' XeyaJ1Qt. 

______ , ~-
110 



Tanakh . 

Telushkil), Rabbi Joseph. Jewish Literacv . New York: Will iam 
Morrow and Company, Inc., 1991 . 

Tendler, Rabbi Moshe , Ph.D. and Fred Rosner, M.D., F.A.C.P . 
"The Physically and Mentally Disabled: Insiqhts Based 
on the Teachinqs of Rav Moshe Feinstein . 11 The Journal 
of Halacha and Contemporary Society. Vol. 22. Fall , 
1991. 

Teomim, Rabbi Yosef ben Meir. Pri Meqadim . orach Hayim. 
B'nai Brak: Menachem Parkesh , 1981 . 

Weiss , Rabbi Isaac Jacob . Mi nchat Yitzhak . London: Aniq & 
sons , 1958. 

Yosef, Rabbi ovadiah. or Torah. Vol. 10. No . 4 . 

111 


	Auto-Scan002
	Auto-Scan003
	Auto-Scan004
	Auto-Scan005
	Auto-Scan006
	Auto-Scan007
	Auto-Scan008
	Auto-Scan009
	Auto-Scan010
	Auto-Scan011
	Auto-Scan012
	Auto-Scan013
	Auto-Scan014
	Auto-Scan015
	Auto-Scan016
	Auto-Scan017
	Auto-Scan018
	Auto-Scan019
	Auto-Scan020
	Auto-Scan021
	Auto-Scan022
	Auto-Scan023
	Auto-Scan024
	Auto-Scan025
	Auto-Scan026
	Auto-Scan027
	Auto-Scan028
	Auto-Scan029
	Auto-Scan030
	Auto-Scan031
	Auto-Scan032
	Auto-Scan033
	Auto-Scan034
	Auto-Scan035
	Auto-Scan037
	Auto-Scan038
	Auto-Scan039
	Auto-Scan040
	Auto-Scan041
	Auto-Scan042
	Auto-Scan043
	Auto-Scan044
	Auto-Scan045
	Auto-Scan046
	Auto-Scan047
	Auto-Scan048
	Auto-Scan049
	Auto-Scan050
	Auto-Scan051
	Auto-Scan052
	Auto-Scan053
	Auto-Scan054
	Auto-Scan055
	Auto-Scan056
	Auto-Scan057
	Auto-Scan058
	Auto-Scan059
	Auto-Scan060
	Auto-Scan061
	Auto-Scan062
	Auto-Scan063
	Auto-Scan064
	Auto-Scan065
	Auto-Scan066
	Auto-Scan067
	Auto-Scan068
	Auto-Scan069
	Auto-Scan070
	Auto-Scan071
	Auto-Scan072
	Auto-Scan073
	Auto-Scan074
	Auto-Scan075
	Auto-Scan076
	Auto-Scan077
	Auto-Scan078
	Auto-Scan079
	Auto-Scan080
	Auto-Scan081
	Auto-Scan082
	Auto-Scan083
	Auto-Scan084
	Auto-Scan085
	Auto-Scan086
	Auto-Scan087
	Auto-Scan088
	Auto-Scan089
	Auto-Scan090
	Auto-Scan091
	Auto-Scan092
	Auto-Scan093
	Auto-Scan094
	Auto-Scan095
	Auto-Scan096
	Auto-Scan097
	Auto-Scan098
	Auto-Scan099
	Auto-Scan100
	Auto-Scan101
	Auto-Scan102
	Auto-Scan103
	Auto-Scan104
	Auto-Scan105
	Auto-Scan106
	Auto-Scan107
	Auto-Scan108
	Auto-Scan109
	Auto-Scan110
	Auto-Scan111
	Auto-Scan112
	Auto-Scan113
	Auto-Scan114
	Auto-Scan115
	Auto-Scan116
	Auto-Scan117
	Auto-Scan118
	Auto-Scan119
	Auto-Scan120

