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Among the numerous causes of marital disruption
in the Middle Ages, the captivity of married women was

This is true doth from the stand-one of the most vexing.
point that valid marriages were suddenly shattered, and
from the point of view that when the wives did return
to the Jewish community they were often forbidden to re­
turn to their husbands.

The primary concern of Jewish tradition had been
the ultimate sanctity in which the sexual union is held.
Moral laxity is not tolerated.

The question of whether a wife, who is held pris­
oner by non-Jews, is permitted to return to her husband,
ultimately reverts back to whether she had been violated
while in captivity.

Rabbi Isserlein was confronted with a situation
where, if the stringent interpretation of the Law were

He

woman can be regarded as a passive instrument of her
captors; or conversely, to what degree she has actively

applied, numerous Jewish marriages complicated by such 
circumstances would have been irreparably^annulled).
is inclined to maintain solid Jewish marriages in'tact, 
and yet is committed to the traditional condemnation of
sexual relations that are without the confines of marriage.
His task is, therefore, to determine to what limit a



striven to prevent intercourse. If she has exerted maxi­
mum effort she is granted permission to return. If,
however, she demonstrates any proclivity for promiscuity,
she is prevented from reuniting with her husband.

Isserlein's interpretation of tradition is sig­
nificant during this period because he maintains a well-
balanced, equitable attitude which is sympathetic toward
the restoration of disrupted marriages, while at the same
time partial to the spirit of Jewish Law. His evalua­
tion of the case is knowledgeable, cogent, and compas­
sionate. This responsum represents a significant step
forward in the solution of marriage dilemmas brought
about by the hostile European environment of the Middle
Ages.
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CHAPTER I

The Black Death of 1J48 marked the onset of a
period of degeneration in Ashkenazic communities. The

death caused by disease than they did from the havoc
The masses, submergedwrought by the superstitious mobs.

in an irrational frenzy, wreaked their vengeance upon the
They accused them of poisoning the well water andJews.

deliberately planning to murder Christians.
Subsequent to a period of crisis it was not un­

common for the Jewish community to come under the close
scrutiny of the authorities. They again found themselves
in their traditional role as a poultice, absorbing the
troublesome problems of gentile communities. The rabbis
of the period instituted observances to mitigate the

Maharil explic-

wear fine clothes while on a journey.

He furthermore warned against sleeping alone

plague took a high toll among Europe's population and 
an even higher one among the Jews, who suffered less from

ragged clothing so as not to provoke envy and possible 
attack.

wave of hostility against their people.
itly admonished his coreligionists that they should not

Rather, he exhor­
ted them to dress extremely modestly, even to wear torn,

at night, or traveling at night without a candle to 
light the way.1
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In the aura of confusion and mutual mistrust,
rabbis emerged with great influence in internal as well
as external Jewish affairs. Even outside of the Jewish
communities they were considered most reliable and trust­
worthy representatives of Jews by the gentiles. The
power wielded by way of the herem made the rabbi a nat­
ural candidate for government officialship. That the
government recognized the rabbi's singular role as power
figure is clear from the increasing mention of rabbis

In 1572 inwho had been appointed to government posts.

Rabbi Jacob Weil wasthe "Magistratus" of the Jews.
sent to Basel in 1455 to represent the Jewish Community
of Augsburg at a tax conclave; and in 1456 Frederick III
banned the rabbi and the community of Regensburg for
not forwarding the crown tax to him.

While the rabbi was looked to for guidance and
leadership within the Jewish community, in daily affairs

As early as the fifteenth century there was
not yet in force, a ghetto isolation.

Though there was recourse to

there was the usual contact between Jews and their gentile 
neighbors.

Legal rights of the Jews depended greatly on the 
degree of favor or disfavor in which they were held at 
that particular period.

Cologne, the rabbi was recognized by the government as
2

Rather, the Jews 
lived in towns where they associated with all segments 
of society; government, nobility and psasants.^
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the civic courts Jews seldom used them unless a gentile
litigant was involved.

To disuade officials from taking a Jew into custody
during a journey a document guaranteeing safe passage was
issued to certain travelers by their noblemen. There
was, nevertheless, no completely effective guarantee
of safety in any domain through which they might pass.
From some of the cases regarding agunoth which came be­
fore Rabbi Isserlein and his contemporaries, it is ap-

Once captured by gentiles and held in captivity
Jews seem to have acquired somewhat of an ambivalent

From the perspective of the Church there wasstatus.
disagreement as to what attempts should be made to con­
vert them; and once converted, as to their new status
as Christians. There were several reasons why Jews were
captured:

or merely to satisfy the lust. Discrepancies existed
regarding to what extent they should be enticed. Fol-

was death at the stake.

It is, never-

lowing baptism, for example, what penalty should there 
be for reversion to Judaism?. According to the Schwaben- 
spiegel, the penalty for heresy levelled on any Christian

to acquire ransom money, to hold as hostages 
for some reason, to forcibly convert to Christianity,

This also applied in theory 
to the baptized Jew, for in 126? the Pope explicitly 
equated relapse into Judaism with heresy.

parent that Jewish peddlers or travelers were killed by 
4villagers whose villages they traversed.
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theless, evident from the response literature of the
fifteenth century that apostates did return to Judaism
without incurring the punishment of death.

From the Jewish perspective the equivocality sur­
rounding the returnee revolved around his privileges

The Talmud raises doubts asin the Jewish community.
to whether the apostate, having returned to Judaism,
could be considered fully rehabilitated. Halahically,

6the question concerned primarily those of priestly origin.
According to b. Talmud Menahoth 109a, the kohen who par­
ticipated in idol worship should be excluded forever
from taking part in any sacred function. This view was
also upheld by one of the early Ashkenazic authorities,

He decided that a priest whoRabbi Eliezer ha-Gadol.

allowed to repeat the priestly benediction. Rabbenu
Gershom decided against this, however, on moral grounds,
and his decision took precedence. He extended the effi­
cacy of the teshuvah to embrace those of priestly descent
as well, and assured every apostate full rehabilitation.

apostates from returning to the fold. Rabbenu Gershom's

This case is com-

Were there to be less than one hundred per cent rehabili­
tation, any restriction imposed on reverts might deter

There were problems, however, in regard to the 
captive wife who returned to Judaism.

apostasized and then returned to Judaism should not be
7

decision was reinforced by Rashi and many other halahic
Qauthorities.



plicated by suspected unchaste behavior, for such laxity
is not merely conceived as infidelity toward the husband,

From the writings of early biblical times a great
sense of defilement is encountered in association with

This is explicitly noted inan improper sexual act.
Biblical passages where a married woman had had sexual
relations with another man.
regarded as no longer fit to live with her husband.
The rabbis are in accord with the ancient Scripture in

no longer fit to cohabit with her husband. With res­
pect to a priestly marriage this tradition was accepted
in toto. Even involuntary sexual defilement renders a
priestly wife unfit to remain with her husband, but with
regard to Israelites, the sages modified the Biblical

When no proof or witnes­
ses are available to ascertain whether defilement occurred
with or without the woman's free consent, the law is

In the she1elah posed to Rabbi Isserlein a number
of travelers were seized by the authorities of a town
along their itinerary:

Even if by force, she was
10

but a violation of a divine order, a crime which cannot 
qbe condoned by the husband.

that they regard an adulterous wife as "defiled" ana
11

law to permit the wife's return if the illicit relations
12 were involuntary on her part.

enforced even where there is only a reasonable certain­
ty.15
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The situation depicted, here is complicated by
some unique factors for which Isserlein must account.

The distinction between the priestly

Furthermore, Rabbi Meir of
Rothenberg had written a teshuvah concerning forced con-

The situation presented

Groups of men and women and many persons 
went from city to city for the celebration 
of a wedding. They passed through a city 
(ruled by) a wicked ruler with all wicked 
officers; and these brought false charges 
against them that required the penalty of 
death and execution, so they seized all 
of them, and the inhabitants (of the city) 
distributed them all over the city in 
their (the inhabitants') houses, every 
man and every woman separately. They 
chastized them in terrible prisons and 
with all possible tortures. They also 
enticed them continually—everyone, in 
order to change their religion, in which 
case they and their money would be re­
leased. For a long time men and their 
wives remained under arrest. It happened 
that when the suffering lasted for a long 
time, some of the women and men converted, 
some women with their husbands and some 
without their husbands; and some of them 
escaped from the prison while yet Jewish. 
Also, those who converted all returned 
to Judaism; but some of them fled belatedly 
and there were among them women who had 
once before converted and returned to 
Judaism. The matter was reported (by 
informers) and these gentiles who had 
taken them prisoner recognized them (these 
Jews) and they made a serious false charge 
against those women for that reason. Most 
of the group, men and women, withstood 
the temptation (i.e. to convert) and were 
slain for Kiddush ha-Shem.

version of women captives, who were later permitted to 
return to their husbands.

Halahic literature had, prior to this time, dealt with 
ravaged women.
wife and wives of lay Israelites had been succinctly

16 described by Maimonides.
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to Isserlein has aspects that are not clarified by his
Firstly, the women were separated in theirpredecessors.

captivity, from each other, as well as wife from husband.
Secondly, they were tortured severely. Thirdly, some
women converted along with their husbands while others
converted without their husbands. Others escaped without

Fourthly, for some of the women this wasconverting.
the second arrest, since they were identified as former

These were chargedconverts who had returned to Judaism.
Fifthly, most of the group withstood tortureseverely.

to convert.
The author of the she1elah wants to know how the

may the women return tolaw should be interpreted.
their husbands after living through this ordeal? What

Is it permissible tois involved if some are priestly?
return to their husbands if some women never submitted
to conversion? Are those who converted and later rever­
ted to their ancestral faith permitted to rejoin their
husbands?

The law of defilement appears to be quite severe
upon Jewish families, particularly under the hazardous
conditions under which they lived. The fifteenth cen­
tury was replete with pogroms. The Hussite wars, in
which the Jews were battered from both sides, raged on.

Nowhere were the rights
of Jews respected for certainty.

Jewish communities experienced plunder, seizures, forci­
ble conversions, rape and murder.

The note written by a
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duke or baron guaranteeing their safe passage would
only incite the town magister to concoct false charges

In all such instances of confinementand imprison them.
the law assumed that the women were violated, and facts

The question was only: had the
woman consented to have sexual relations, or had she

If she submitted willingly she was pro-been compelled.
hibited from returning to her husband.

The case of apostasy introduces an additional
Conversion in fifteenth century Austriadifficulty.

has been attributed to several possible motives. In
few instances did it result from a change of heart. One
anonymous Austrian contemporary of Isserlein states that
in his day one could not find converts from religious

Generally, rabbis designated such an apostate
as a mumar or meshummad, a sinning Jew. Such a person
neither lost his Jewish identity nor became free from
the obligations incumbent upon a Jew in the eyes of the
Jewish community.

or with consent under
The rabbis apply to these forced

It was considered
especially meritorious to assist them in their attempt

converts the term, anusim, for these had special pity 
in the eyes of the Jewish community.

conviction, but only those who converted for personal 
gain.1^

seemed to justify that assumption, unless they could
.. 4. 18prove the contrary.

In times of persecution whole groups were some­
times baptized either forcibly,20 
threat of force.21
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to escape from Christianity. Mahzor Vitry includes the

The woman who converted willingly came under great
scrutiny upon her return to Judaism. In such a case it
had to be ascertained under what conditions the woman
apostasized and whether or not her particular situation
enhanced the likelihood that she had had illicit sexual
relations while in captivity. There is an additional
complication in that it is not clearly defined as to
whether her actions are as a Jewess or a gentile. Fur­
thermore, the degree of chastity is considered to be
related to the amount of time that elapses between her
conversion and when she returned to Judaism.

From the halahah, when it was established i.
that a woman had willingly accepted baptism, the husband
was free to marry a second wife. The elders of the com­
munity had the responsibility of ascertaining that it

case of voluntary abandonment and not involuntarywas a

The question at point in the she1elah is whether
the wife under any or all of the above conditions could
return to her husband and resume a normal marital re­
lationship.

The
cases of enforced baptism make great care necessary in 
deciding if she converted by force or free will.

anusim in prayers for the welfare of the Jewish communi- 
22ty., .

captivity, and that the wife was not secretly loyal to 
her family.

There are many gray areas where the numerous
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task, therefore, in this responsum is to establish what
the law is regarding the demarcation between voluntary
and involuntary submission to sexual relations, or what
circumstances would prove the one or the other. The
she1elah is complicated and each segment is scrutinized
carefully in arriving at a decision.



CHAPTER II

The situation which Rabbi Isserlein confronts in
his responsum is certainly not without historic precedent.
In fact, it recapitulates in part, situations that have
been already decided, as recorded in prior Jewish exper-

Authoritative principles from the Babylonianience.
Talmud reveal the genre of assaults traditionally made

against the Jewish community, and their coneommitants.
Isserlein begins the responsum by citing Chapter II of

"A woman imprisoned by heathens forMishna Kethuboth:
the sake of money is permitted to her husband, whereas
if for the purpose of (taking her) life, she is forbid­
den to her husband."

From what the Gemara has to say, it .is evident
that the Tannaim do not regard the power of the Jews over
the gentiles. The Amoraim proceed to limit the Mishna's
conditions for return to cases where the Jews are in a
strong bargaining position with gentiles (and thus the

An objection is raised on
the grounds that witnesses must be present to insure
that the woman held for a pledge was not raped. Subse­
quently, it is affirmed that she may not testify in her

gentiles are unwilling to force the woman, lest they 
forfeit their money claim.)
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own behalf, but must have a trustworthy witness. What
criteria must a witness comply with to be believed? If
he testifies that the woman was pledged, may the same

witness be believed if he also testifies that she was

Accordingly the sages arrived at the prin-not raped?
ciple:
don't believe them on either. In any case, the Talmud
concludes that witnesses are the sine qua non, without
which a woman cannot return to her husband.

As in the early centuries, the Middle Ages was
rampant with incarceration, rape, forced conversion and

One need only consult Kisch's, The Jews inmartyrdom.
Medieval Germany, for a generous sampling. Legislation
enacted by the Church in regard to Jewish conversions

reflects its attitude toward Judaism. The Schwabenspiegel
warns that if a baptized Jew "denies the Christian faith

a

equated with heresy by Pope Clement IV; while at the
Church uouncil of Basel in 1459 it was decreed that
churches make a special effort to care for the economic
needs of converts. Life was difficult as a Jew, but
even harder as a forced convert.

False accusations against the Jews were common
place. Seized on occasion, they were enticed to convert
or tortured and murdered, as in the following account:

In 1267 relapse into Judaism was explicitly
25

If you cannot believe the witnesses on both counts
24

and will not cease therefrom, he shall be burned as 
heretic."25
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In Kitzingen, in 124J, a number of Jewish men and women
were tortured and subsequently executed. The same year
witnessed similar incidents in Ortenburg, Belitz and

In 1244 the Jews of Pforzheim were at-in Meiningen.
tacked.

During the Frankfurt Massacre an account has sur­
vived where a Jewish girl, betrothed to a Wiirtzburg Jew,
had changed her religion. It was a case of baptism
through necessity. She later returned to Judaism only
to find that the betrothal had been broken and her hus­
band had, in the meantime, married. The German rabbis
decided that the husband was in duty bound to divorce

been invalidated by her enforced baptism. Hayyim Or

responsum is related by Rabbi Meir of Rothenburg.
A group of men and women from Rockenhausen were seized
and imprisoned. During their impalement the victims

Another incident antecedent to the one in the
29

his wife and marry the girl whose claim on him had not 
2?

Zarua ruled that baptism disqualifies a woman for mar- 
oqrying a Jew.

The Jews were alleged to steal the host 
or to acquire it by purchase or bribery, 
or break it or seethe it, and to stick 
needles into it or transfix it, where­
upon it began to bleed. Even when such 
an accusation was supported only by the 
testimony of a thief, a disreputable 
woman, a recent convert, or someone having 
a grudge against the accused Jews, the 
alleged perpetrators were put on trial, and 
on evidence that was often preposterous, 
or after a confession exacted by torture, 
were condemned and burned, sometimes with 
all the other Jews of the place... ' .



were coerced, and, though against their will, they were
After escaping from their captorsforcibly converted.

the women sought to return to their husbands.
It is of interest to note that primarily two fac­

tors caused Rabbi Meir to decide in their favor. The
first is that according to the captives, they never
actually embraced Christianity; rather they remained a
passive audience before the priests' recitation. Second­
ly, since they were held captive together, there was
ample testimony as to which women were not raped by

Rabbi Meir ruled that the women nevertheir captors.
committed a sin.

In resolving the question at hand, Rabbi Isserlein
initially outlines the halahah and major decisions of
the sages and "gaonim" as they relate to the case in
point. Subsequent to this, he examines the details and
decisions surrounding the Decree on Austria of 1420-
1421; and independently he derives principles from it
which became useful tools in developing his singular
approach to the she1elah.

The Tosaphoth permits chaste women to return to
their husbands.

every woman is unchaste.

The problem, however, becomes one of 
determining who is chaste and who is not, and of estima­
ting to what degree chastity can be logically ascertained. 
The Tosaphoth is severe in that it assumes a priori that

14.
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Sefer Mitzvoth Katan probes the intention of the
It finds implicit in the

On
the other hand, there are women who are captured to be
killed merely by reason of their being Jewish. These are
considered to have a high degree of resistance to adul-

The

of crime and can only sink deeper into trouble. The
Note on Sefer Mitzvoth Katan is lenient for it does not
rely solely on witnesses to prove a woman's innocence.
Relying on a theory of human nature and a confidence in
the inner strength of a woman, it regards her determina­
tion to face death as a martyr before submitting.

Or Zarua, in a responsum, holds with the Tosa-
phists, that if any woman is captured for reason of
taking her life, she is assumed to have consented to
sexual intercourse. He attributes this stringent view
to her unstable state of mind. Two possible motivations
are suggested as operating here. The first is simply
to free herself at all costs.

that is,

Most cases of

tery, since they are innocent and will stand firm.
former will not, because they have fallen into the hands

woman seized for wanton murder.

a successful and notorious brigand whom she is confident 
will carry her away with him to live.

The second is that she 
may consider her paramour to be a "ben netzer,

text that she broke a civil law of the land, eg. by 
-50 theft, and thereby she incurs the death penalty.

voluntary baptism of this motivation were results of 
illicit relations with Christian knights and nobles
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This would, therefore, present a different situation if
she escapes and returns to Judaism, for the escape does

she had previously refused to submit.not prove that
stated with accuracy that she did runIt can only be
Or Zarua, in light of his provocativeaway somehow.

speculation, only permits her to return to her husband if

in captivity.
An anonymous sage comments that a woman who is

captured during a pogrom, not for any offense, but for
the sake of conversion, should be considered untouched

The crucial
element here is that the conditions were that of a pog­
rom.

A subsequent development of this decision is that
even the wife of a kohen is permitted to return to her

and (2) that she returned to her husband immediately
upon fleeing. The thought is that in the midst of a pog­
rom,

If she returned immediately
her honor is butressed. This enables the law to extend to
a priest's wife who had been merely a victim of circum-

there were unequivocal testimony in her favor. He remains 
skeptical of anything that may have otherwise transpired

her husband did not have a chance to lodge an accusa­
tion of adultery against her, which is prescribed by law
as a

because of gentile law, which imposes the death penalty
33 on one who violates a potential convert. '

husband if the conditions were: (1) during a pogrom,

pre-condition for divorcing a wife who secludes 
herself with another man.^
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stances, but who had remained virtuous insofar as it was
legally possible to ensure.

An even greater leniency is stated by Rabbenu
Whenever a woman even has confidence that sheSimha:

will be ransomed she is permitted to return. This trust
bolsters her moral fiber and ensures that she remain
virtuous.

by Samson
b. Rabbi Avraham, investigates the case of a woman who

The nature of her chastityapostasizes and then reverts.
during the period of apostasy is the key question. First
under consideration is the case of a woman who converted
with her husband, and then later they both returned to

Tentatively, it holds that since she had de­ci udaism.
dared herself free from the restrictions of Jewish Law,
she is regarded as having transgressed them; thus, she
may not be considered as having behaved according to
Jewish Law.
dom: If she rejects

Even from a liberal view­
point, citing a case in the Hasmonean court, a gentile 
girl is impure by the laws of Niddah; hence, she is re­
garded as a harlot. Accordingly, this wife who under­
went baptism is likened to any gentile woman and may 
not be taken back.

the tenets of Torah the possibility is opened that she 
has engaged in even these.

35A note on Maimonides' Isurei Biah,

Three things are forbidden on pain of martyr­
idolatry, adultery and murder.
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Rabbi Samson goes on to refute his first statement
by introducing Rabbi Dimi's opinion, that the wife of a
gentile is not to be regarded as a harlot. He contends
that though she does not live according to Jewish Law,
she is, nevertheless, guarded by her gentile husband
(i.e. her Jewish husband who had become a gentile by his
apostasy.)

The two contrasting opinions are then judiciously

Violations of
Jewish Law perpetrated while in her gentile status are
nullified when a woman reverts, for repentent sinners
are to be regarded as not having transgressed the Torah
after they returned to the Jewish fold, just as pertains
to a proselyte. The added stipulation is that the revert
may return to her husband only if she converted with him.
If she converted by herself, alone, she is forbidden to

a

In

involved in granting her permission to
return to her husband:

responsum.
summary, they take into consideration the following 
factors that are

Thus has Isserlein presented the sages and "gaonim" 
on the subject of the captive wife. They shed light on 
certain aspects of the problem in the

reunite because the situation is compared to that of 
wife who is warned of her susoected adultery and who 
thereafter secludes herself with another man under sus­
picious circumstances.

laid aside almost as irrelevant, as the dominant view 
37 toward repentent sinners is adopted.



19.

(1)
chastity(2)

(5)

(4)
(5) Immediate return when she has an

flee
wife(6)

Whether she has been captured for(7)
of collec­

ting ransom, serving as a hostage, or for

(8)
(9)

The sages

In addition,woman converted forcibly or willingly.
they made no distinction between consent to intercourse

Left out also is the consideration that loyal-and rape.
ty to the Torah implied duty to become
than submit to breaking the Law. Heretofore, a woman's

Finally, there is debate over whether or not Sotah 2b
applies to her, for since she was seized unexpectedly,

to Christianity.
Conditions under which she was captured—pogrom 
That she was guarded by her gentile husband. 
There are a number of factors involved in the

~P-e elah that the sages did not touch upon.
did not regard the case of separate and isolated confine­
ment , nor had they concerned themselves with whether the

quiring the death penalty; or for the purpose 
conversion

a martyr rather

while in her gentile status
Apostasy with and. without the husband 

opportunity to

Whether she is a priestly or an Israelite
a crime re­

overpowering loyalty to her faith was not regarded.

The likelihood of rape
Required witnesses to assert a woman's
The degree to which she violates Jewish Law
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the obligatory warning to a wife suspected of adultery
was not lodged, and the possibility exists that her hus­
band cannot put her away.

The infamous decree on Austria of 1420-1421 oc­
curred during R. Isserlein's lifetime. Though Wiener-
Neustadt where he lived was not affected, the incidents

The V/iener-geserah involved circum-Austria in his day.
stances similar to those described in the she1elah; thus
Isserlein gives careful consideration to the case; while
yet asserting his own individual viewpoint.

A number of women were seized and held in isolated
captivity for a long time. The gentiles enticed them to

Some did so with their husbands, some withoutconvert.
their husbands, and some before their husbands. Some
apostates fled immediately and returned to Judaism at
their earliest opportunity. Others remained after apos-
tasizing for a season or more; while still others fled
without apostasizing.

Much to the chagrin of Rabbi Isserlein, it was
common knowledge that the great rabbis of the generation

This was applied indis­
criminately. . .to priestly wife as well as to Israelite
wife, despite the possibility of infidelity during the
enforced separation. Rabbi Isserlein takes exception

to this view. He regards the term, "great rabbis," with

were, nevertheless, quite well-known to all Jews of

passed a "wholesale Heter, permitting all wives to be 
reunited with their husbands.
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The masses believe that the great rabbisskepticism.
taught this decision, but he believes it to be a rumor

First, it is impossible that the trulyfor two reasons.
important rabbis should permit wives of priests at least,
to return to their husbands. Secondly, they made no
distinction between the wives who procrastinated and those

In R. Isserlein's estimation this pheno-who did not.

He explains how themit even priestly wives to return.
common misconception spread when some of the teachers
supported the return of the priestly wives to their

The matter of the permission becamekohen husbands.
generally known as originating from a distinguished

The teachers, while making no distinction be-rabbi.
tween lesser and more important rabbis, and while being
makilim themselves, arrived at a lenient decision.
Isserlein implies in all this that such a decision,
regardless of who formulated it, is a mistake; particu­
larly since priestly wives were reunited with their hus­
bands .

He further surmises how the decision to permit
every single woman to return, even those kept in separate
captivity, came to be. The sole argument amounts to be
that they fled from prison specifically to go back to
their Jewish husbands. Isserlein conjectures that the

This case would be an excellent example of

menon can be accounted for in that some rabbis did per-

rabbis decided on the basis of the note to Sefer Mitzvoth 
Katan.
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arrest for martyrdom, and accordingly merit her return
(in all cases, even if she were priestly.) Sefer Mitzvoth
Katan is not accepted by Rabbi Isserlein as there are
further considerations.

This is doubted from the standpoint that her de-
There is no proof offilement has not been disproven.

Assuming that the woman is chaste, the Tosa-chastity.
phists seem to infer that a woman in the above circum-

Isserlein would accept this ifstance is permitted.
He follows their line of logic, butshe were chaste.

interprets the same state of affairs differently. Sefer
Mitzvoth Katan's teaching is too simple, in that it as­
sumes all the women are chaste simply because they fit
into the category of being martyred for the sake of their

He agrees with Tosaphoth that if some areJewishness.
indeed chaste they may return; then he expands the
thought, constructing a solicL case for her return on the
basis of confirmed chastity. By virtue of her Jewish­
ness, her acceptance of the yoke of Torah, she is re­
quired to surrender her life for martyrdom before breaking
the Law. He logically demonstrates that an observant
Jewish woman, by virtue of her observance, must submit
to death and refrain from transgressing the Law. The
woman is alive. Therefore, it is logical that she did

not transgress the Law and submit to sexual intercourse.

The logic of this argument is accepted, but not

the conclusion. Isserlein cites the first chapter of
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Niddah where it states that, "the one who observes the
words of the sages is not called chaste, how much the
less they who observe the words of the Torah." "Words"

Merely because a woman is obser-is the crucial factor.
vant without pressure, she is not assumed to be chaste

Isserlein concludes that the acidwhen under pressure.
test of one's chasteness, the only one by which we know
beyond doubt that she is chaste, is if she forfeits her

So, the only case where alife for Kiddush ha-Shem.
woman is permitted to return, even to the priesthood,
for him, is where she attempts to take her own life. It
is assumed that every woman is informed that under com­
pulsion she may not willingly take part in intercourse,
but she is permitted to submit to rape. The distinct
dichotomy between the two is made.

Next Isserlein demonstrates that in Sefer Mitzvoth
Katan it is implied that a woman can only return to an
Israelite husband. Thus, Isserlein has refuted those
who improperly cite Sefer Mitzvoth Katan, also the
Tosaphists who say a woman captive may be returned to
her priestly husband.

Another opinion, posed by Rabbi Meshullam and
Rabbi David, favors return of a priestly wife. They sur­
mise that she is permitted to a kohen because she was
seized for conversion.
put to death anyone who violated the virgin, it may be

Since the gentiles' law is to
42
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assumed that they did not touch her. Isserlein refutes
this on the ground that the women in our case were not

They were either married or had at one timevirgins.
Furthermore, he points out that the abovebeen married.

would apply only after she converted; for example, it is
not likely that a gentile would be put to death for raping
a courageous woman, who withstood all temptations and

It is quite possible that the gen­torture to convert.
tiles would condone such rape and would not punish the
man at all.

Rabbi Isserlein injects a second argument of
Rabbi Meshullam and Rabbi David, to sustain the rabbis’
lenient decision in favor of universal return for all
women taken captive in the decree on Austria. It is to
the effect that she was not warned first, according to

43law, before she was dragged off to prison in isolation.
The most this implies according to Isserlein is that she
is not to be suspected of consenting. We still, however,
must suspect that she was raped; and there is foundation
for this in the testimony of other women that were kid­
napped .

In reviewing the Decree on Austria, Isserlein
cannot find any basis in tradition to account for the
lenient decision of the rabbis. He is skeptical as to the
authenticity of its existence.

con­
verted and then returned, even without delay. Finally,

In any case, he excludes 
its extension to priestly wives and to wives who
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he accuses any rabbis who did in truth arrive at such
decision as exhibiting a lenient bias, manipulating what-

precedents there may have been to suit their de-ever
cision.

From the subject matter of the Decree on Austria
Rabbi Isserlein draws certain conclusions that go beyond
the sages and his contemporaries:

(1) If the woman converts, the situation takes on
Generally speaking, the apostatean added complication.

may not return to her husband; even if she returns im­
mediately, even if she converted in order to return to

As shall be later demonstrated, there areher husband.
conditions which shed a different light on the matter.
It is implied, however, that the woman who rejects conver­
sion, other conditions being favorable, may return to her ■
Israelite husband.

(2) If the woman is priestly, no matter what the
situation is, even under the most lenient conditions, it

A further
implication that may be drawn is that if the wife didn't

Isserlein manifests his decidedly lenient atti­
tude toward the repentent apostate, as not having trans­
gressed the entire Torah. No sin must be assumed without

Isserlein at least potentially keeps 
the door open to a priestly wife at this point.

will be extremely difficult, if at all possible, to per­
mit her to return.

convert she may be permitted to return to an Israelite, 
other conditions remaining favorable.

(5)
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A woman is forbidden to return to her Israeliteproof.
husband if she has consented freely to intercourse, but
toward this serious charge there is no proof.

Isserlein related willful conversion to freeing(4)
oneself from the yoke of Torah. The wife is forbidden
to return to her husband where she converted willingly
and made herself unrestricted by dewish Law. This holds
true in the responsum as well, where she converted in

Were witnesses presentisolation, without witnesses.
they could testify as to whether the conversion was en-

This case of isolatedacted with or without her consent.
conversion cannot be known; therefore, she cannot be
regarded as having consented.

(5) The fact remains from what has been stated, whether
she consented or not, if her husband did not guard her
(and there were no witnesses while she was held in isola­
tion) one must assume that she was violated. However,
she fled immediately when the opportunity arose. There­
fore, the case is not to be regarded as if witnesses had
been present to testify against her.

Though the Decree on Austria has evoked new con­
siderations, it yet remains unclear as to whether the
defiled woman is permitted to return to her Israelite
husband for any reason.
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the bases

from which Rabbi Isserlein synthesizes
Rabbi Samson's Note on Maimonid.es is the

There are women
were held.
from their

from thehusbands.
Rote:

(1) It is not possible to permit a
because

in this case she converted alone. On the

from mur­
dering her.
to escape by virtue of her conversion.

(2) woman to return

not consider the woman who arrested in full conscious-was
ness of doing wrong. Here she willfully consented, even
though it was only to be released.

(5)
on Sefer Mitzvoth Katan.

to convert, since this did prevent the captors
Indeed, they freed her; thus she was enabled

her husband based on the Note on Maimonides,
other hand, one

It is possible to forbid her to return, based 
*5

wife to return to
44

The precedents, carefully analyzed, form 
his decision, 

most thorough-

It is not possible to permit a
on the basis of the Note on Maimonides, because it does

going treatment of the problem thus far.
mentioned in the she1elah, nevertheless, who
captive in isolation and who converted apart

Isserlein draws certain conclusions

cannot prohibit her return either, for the note states 
that no repentence was necessary for the one who consents

Maimonid.es


28.

Isserlein is at this point moved by two very

conversion and nature of impale-basic considerations:
Baptism is the focal point, but not the key issuement.

for Isserlein draws the implication thathere, if she
did not convert, certainly she did not consent to inter-

A woman has the willpower to resist not justcourse.
Those who did convert, from the very out-one, but both.

set had weak character and were prone to consent to inter-
Moreover, there are exten-course to save their lives.

uating circumstances and they should not be prohibited
simply by virtue of their conversion.

A novel dimension is introduced at this point.
When a woman converts and then flees, she makes herself

She is afterward subject torepulsive to her captors.
their wrath if caught, while at the same time she imposes
upon herself the Jewish way of life and a loyalty to the
Jewish people as her only alternative.

If the woman is incarcerated to be held as a pledge
she is permitted to return to her husband. Here Isserlein
is in accord with the sages in that he agrees that as
long as the impalement is unlawful, she is not forbidden
to return. They do not think she consented to inter­
course in this instance; only if she were imprisoned un­
lawfully.

the ones who were identified as reverts, for their ori­
ginal arrest was unlawful. None of the women, whether

All of these women were arrested unlawfully, even



29.

it is their first or second, arrest, will consent to inter­
course out of a fear of reprisal, because they trust
that whatever happens to the others will happen to them.
They know this because they either were revei'ts or knew
other reverts who had gone through a similar temptation.
There are again, extenuating circumstances; nevertheless,
a woman must not be prohibited from returning to her
husband merely because she converted.

What then are the underlying principles by which
It seems that Rabbi Isserlein isa woman may return?

all too thorough in presenting both sides to the minutest
detail. The key to Isserlein1s tendency lies in the
statement that she did not disobey all of the precepts
of the Torah, but only the ones she was forced to trans-

If she is regarded as a passive instrument of hergress.
captors at all times, and if the primary consideration
is whether she acts of her own mind or submits, a very
lenient interpretation is possible, and even seems to
evolve as the precedents are interpreted.

Though he is lenient, he is not divorced from
tradition or loosely lenient, as he describes the rabbis
who permit all wives to return. Persuasive in several
respects, he remains prohibitive in others; but, the
utmost bending is done to allow the reunion of the cap­
tive wife with her husband.

Isserlein1s decision follows the tendency of the 

"gaonirn."
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Those wives who fled, immediately are permitted
(a) They converted separately withoutto return even if:

(The "gaonim" are in agreement withtheir husbands.
this.) (b) They converted with their husbands, regard­
less whether or not they did so with full knowledge of

How much the more, if they did it underdoing wrong.
(c) Their bus­force, because her husband watched her.

bands preceded them in converting.
Isserlein generally does not permit those women

to return who tarried and did not return to the Jewish
community immediately after gaining their freedom, even
if they could have escaped wichout their husbands. Such
women are regarded as intentionally acting wrong without

According to Isserlein, no great authorityremorse.
permits her return in such a case. It is here that he
manifests his compassionate nature most vividly, and
reveals a new insight. R. Isserlein remains open to any
reasonable explanation for her failure to return immed­
iately. Since she was under close surveillence by the
gentiles, it is suggested that her escape might involve
a high degree of risk. Furthermore, allowances must be
made for the difference in level of intelligence and
manipulative skills. While one woman can employ tricks
to free herself, another is not so talented. This len­
iency is not to be applied to all women, but is to be
judiciously employed.
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very in-

each case

decisionis to be judged individually.
Austria.

t

1

the halaharabbis.
is oriented

toward discovering leniences to permit
In this respect he is like Rabbi Meir.

is very
deep.

former halahists.

of neglecting the Law. Isserlein decided against any
woman who willingly consented to intercourse; the most
impressive indication of such behavior was her delay
in returning to the Jewish community. Though he was ex­
acting with the woman who tarried, he was not as dogmatic

applies to all of the women as in the decree
R. Isserlein is prone to be individual-directed.

concerned with

concerned with human beings.
preoccupation with human situations, beyond 1 

inRather than finding stipulations 
to forbid their return, his entire approach 

them to return.

strictly he adheres to tradition in every sense, 
tainly, he probes the situation with as much scrutiny 
as he does the Law to reveal situations that were either
overlooked in the past (he therefore, interprets the 
same law in a different way) or were not available to

He had a keen, penetrating legal
mind and was not swayed by human emotion to the extent

To summarize Isserlein's approach to a 
that

Unlike Or Zarua, who is primarily 
correct interpretation of the Law, Isserlein is.primarily 

This is evidenced in his 
that of other

Isserlein's insight into the problem
He is not overcome with legal principles, yet

Cer-

volved, complex situation, it is obvious

No one general
on
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as many of his predecessors who were more inclined to
interpret the Law to this point and not beyond.

An innovative thinker, Kabbi Isserlein helped to
reconcile the penitent convert with the Jewish community
by bringing to their attention the fact that the woman
who reverts immediately not only manifests her loyalty
to Judaism, but increases her personal risk at the hands
of the gentile authorities as well. There is, thus, a
double reason for receiving her back with full privileges
of reuniting with her husband. Finally, he allayed the
fears of those who were concerned whether the wife con­
verted separately, before or after her husband.



CHAPTER IV

if

was,

at best, ambivalent toward, the Jews.

ofconcerning the Jews.

the Jews, it offered protection.

duchy. The charter served as a model for the Jewries
of eastern Europe.

lence against a Jew. Murder was punished with death and

Jewish refugees of the Crusades and 
subsequent massacres in Germany since 1348 had sought 
refuge in Austria under its protection, which included 
a scale of punishments to be meted out for acts of vio-

This responsum can only be fully understood 
ancl times.viewed within the context of the author's life 

Christian Europe during the fifteenth century
Antisemitism was 

physical

We decree that no Christian shall use 
violence to force them to be baptized 
as long as they are unwilling and refuse... 
Moreover, without judgement of the authority 
of the land, no Christian shall presume 
to wound their persons, or kill (them) 
or rob them of their money...

When Duke Frederick had reconquered Vienna, he 
issued his own charter in 1244 to the Jews of his entire

not primarily economic, but ecclesiastical.
harm was not a widespread concommitant until the Wie^er- 
geserah. A papal Bull issued by Calixtus II io 
twelfth century is the archetype of all subsequent bulls

Promulgated at the insistence
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confiscation; serious wounding wich a fine of twelve

gether with the cost of curing the victim.
ficance for this responsum is the clause whereby if a

49other communities.
ly invited Jews from foreign countries to settle in his
territory, and from that time the Austrian dukes covetous-

vineyards. Krems, Vienna and Wiener-Neustadt became
the centers of Jewish learning as Mainz, Worms ana Speyer ■
had been before the crusades. The center of learning
had shifted with the Jewish population from the Rhineland
to Austria.

On the interpersonal level Christians and Jews
were friendly.

They knew the customs 
and manners of the gentiles and had the opportunity of

Isserlein, of Wiener-Neustadt, described the inner 
life of an Austrian Ghetto. Jews, though not bodily 
molested, did suffer from the burden of heavy taxation. 
The amount of money extorted was so great that some were 
deprived of half their possessions.

marks payable to the duke, and twelve silver marks, to-
47 Of signi-

With the increasing influx of Jews, by the four­
teenth century Austrian Jewry outnumbered the Jews in all 

In 1377 the Duke of Austria actual­

ly guarded their authority over the Jews who became en­
gaged even in agriculture, and even possessed fields and 

50

Jewish women were often employed as 
washer women in Christian homes.

Christian raised his hand against a Jewess he lost his
, , 48hand.
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becomming quite close friends. It is therefore feasible
that some Jewish women admired gentile living. In a few
cases, as has been already mentioned, they underwent
baptism and left the Jewish fold. In other cases it is
possible that relationships may have been established,
wherein after the cataclysmic pogrom of 1420 little
pressure was required to entice a woman to leave the
Jewish fold; particularly so, if her mode of living was
unsatisfactory.

This is the context of Jewish life that underlay
Isserlein's investigation of the she1elah. In 1421 the

Transient merchants and physicians were allowed
to remain in neighboring non-Austrian territory, as well
as upon some land belonging to Austrian princes. Rabbi

A safe conduct through all his lands was
made available to him, in view of the fact that he was
declared innocent of the crimes with which the Jewish
community had been charged in 1421.

Throughout his responsum Rabbi Isserlein alludes
to the events of the Wiener-geserah with a feeling of
mourning and sorrow. It had left an indelible impression
on him, undoubtedly imbuing him with great compassion
for the imprisoned Viennese Jews who were under constant
pressure to abandon their religion. He could identify

a contemporary, with the families that were disrupted.as

Decree on Vienna brought banishment upon all Jews of
... 52Vienna.

Isserlein was, however, given particular sanction by 
the Duke.
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He was compassionate though not indiscriminately permis­
sive when the captives returned, for he himself was not
personally involved.' Since he was in an objective posi­
tion he was the ideal one to decide this matter.

To compare Isserlein with the sages, it may be
said that his views went counter to those who counsel a

His decisions were arrived
Habbenu Gershom's Takkanah which

Few Spanish scholars are

not widely distributed in Ashkenazic lands.
Or Zarua was very influential in Isserlein's de­

cision, though in a negative way. Having preceded .
Isserlein by over a century and a half he had seen in
his lifetime the institution in France of the law compel­
ling Jews to wear the yellow badge. As a contemporary
of the massacres of the Jews in Frankfurt-am-Main (1241)
he is involved in a situation similar to Isserlein1s.
His importance lies particularly in his controversy with
several rabbis concerning the legal status of a betrothed
girl who had been forced to adopt Christianity and had
afterward returned to Judaism. Or Zarua's predilection
for correct observance led him to counsel the more dif­
ficult rather than the easier practise.

This teshuvah reflects a kindness, genuine under­
standing of human nature and leniency. Isserlein

cited by Isserlein, perhaps because their responsa were
55

strict legal interpretation.
53 at independently. '

forbids reviling the penitent convert, had considerable
54 influence on his decision.
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denounced, mortification of a repentent convert on humane
grounds, because "the repentent apostate had not only-
foresworn all the opportunities available to him as a
Christian, he might well fear retalliation from the

Though there is a decidedly humanitarian aspect
to the decision, it likewise favors the welfare of Israel
by denying the wanton wife her marital rights, ana by
permitting apostates who would return to the faith to
be accepted back as fully privileged Jews. The Jewish
population might otherwise have significantly diminished
in the Middle Ages had this course not been followed.

Christians, and fear itself, bringing on grief and anxi­
ety, was a sufficiently severe penance, he concluded.
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leiutua actai cyg catcigug ccig aictg yace cyctiyeatit 
ytu egaa egat aygi it yctiu ea aaci cyg cayed cat adiac 
gi dita cayed cai ata gi »iat gi au.a (a ad aaiti cat 
<2 ad cai„c ati a! cttl aa cayed ea cyg cayed cyy 
gca gee icate’ua cac»y OeCd ciuea yeuauw tycit al cttL 
Ced caygi caea acei acieia lUetW CC(C lOea Ce uydia CCL'eO 
giaatee.L aceuc Ceia i, aetl acu d,b yata a; .da.g a, 
iui etaed aictg aciyo laaitaau cai,c caaeoc iccieta 
Caygue caade ccgiceo icaaica cdtaicea caeel yd. Ceyug 
aiatiu layia aaail ctci getea i„y a„r‘ ccc cucue aa 
yunt yi tccig itge cat atea tae>' f/cy auati aceaa 
tauetc iga.c acaaatc cyg c.iya aitecg yl aatg gaita 
cy cane ceil auit igel gaa egata ay caya gyg a„e dcu 
acu cietu aqaicge iced tcaye uatcc cl aauag yg acti ay
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gg gccu! cgd tau ca.c gd itctcg ecu cgiaa cam acai 
tarn g it <;ccia gg ^gaa aaiayaa gatac au g cauta

' gttu icq ca eg ccegal g itctcg g| autag aa.c ad! 
. actg gate giaa acai aciceia lutam gb gut caic ga a 
aaia tcctg aaataa ig gaca! cgd cage age cetg gal 
caug caaica ctac„g tg^ gugcaaati cahtc,aa,i gica 
dita gl i^g aa gat cage! gj cag ctaal aataa aaita 
caaati gtal eg ccegal igial acaaati era cage! gi cage! 
CU cigci gam giaa cctui acb cyct agi it gtm gcig 
yiuug cat aig^ icgica aaita ictua ait Cul c«» acug csacr 
acacia maid gatu tgd<; aagagcaiactct ic i„gaL 
atkg ca c.ccl etgeeud ga m auciga gua a;g ct< a; 
tadig tecaa ttcug cagit gaud cacua adig icticg 
gl iga.c Lg„i gat g etga tcacua <a gad. ggicra 
ctua gaud aaaag g acta ego gg caa earna gciaa 
ig acicra aaaita gi aa„i gica aaita'. icyat agaa a 
cgic.cc gutia iuc.cc ca ga igL gd giata aerna caeca 
acuaeaicg gutia sgict cL igL gica aatga iciauraaa 
ca g uBiCi cucci cul aaia icuu^a ^g cacti; d aaaia 
iga^i ad$a cam aacuu ecu iuju eeaac. ^ao ^ccuo au^i 
a<g cul cig a;g cgi ce^co g;a ca^e cauaa c.ace aecia 
cul gc<; c^g cut caata cccci cat tcccia ecu • icc„l tuu 
tcucna icitcca i;g gau acara laci acac.$a g^y ceacca 
u„c tcaicia a„a «.ga ua ^aaic. aacig tcac cu„L v'1? 
ictcia ic„a am i;u^d au aa ciduda cd aaiaeta 
uaic.d gmg ^cuac taaanja cat aatja cu ^a$ig a! c^y 
<;q cac.;<a gc^ jga a^y ceaic ccadl icama atgea a»aa gi 
ta„i duo caa au t,x tc»ci came ecad! gaud titgi 
aciaa caeca a„i cecia luuacaa mra tag tcac aa„d 
uxcia acu cciuia scuta a,i'aaaitQ;gt^ m ^giau cac^ 
ig^L tcia aaica ^u a<aa juca <;autcia. cu pue-ti!-'5;g 
octi caitt aaita ig„c cc,t ca< ecu tgd ^giata aacea cate 
^yiata icaig tacc„a cauad' ug> eg g«u c^ ccucca 
3i;g a<ac caeca cct iua< taceeea ccua a,t caaia gd 
wcaa rn.u «o acute; uu„c i«c; gut tcaig tgCiU g»u 
cc.t <g aaaica gCiti i^g acca.a cauad ecu eta tg.eg 
^cuu caijaa itgt ca.c $gi cauatai* ig„atudtgic gjaa. 

, itgi Kin jegi go; eua ccgcaa a„i cccia icgct a$ga a 
a$«a gecit a^ c^ acitia acaita ui $ tca^a acatuc cu 
ecu auo t'icy guat tac„a caecaieta ct;d tcadita 
lat'ita iga.c warn caa tcicg tcauata ^cta gaita tau 
ci^c cul fluju cal igd gac egata a^ ca^a g<g a.i dcu 
cue cul tcag aaica al aaaag {g cd ctictiQ a^ qcaita 
ucigta ctgii^ cacica gaiu tai tcaca.a cauad tg^ 
jiao cCi mtg; auiti aa caaiti giaa acuga catua 
gq ga ceata ecad! igj aaita eg ?.a ca.c gjuita go! 
etga eg gx'it ga acuta gi, aita ait caa;ga it gtia 
gect cugd igtt gait aacai aaag taticcy • oc^ yd



•T#

cfiguh caadcg iacgc.1 aaacti cg^ciici iso ^aci! : 
igl *$g aaaa! (cat cugtUi cite, cg-m ugtia icget

ag( eft isclraaguCi gicctuJ.c.gLciw ct^cl 
uwa due. flx’s auci^ia licit aacwo gL g>l etge 
aflge. ccua gut. <cta guuu icgaa cl ayca gua aidaa 
a flxu aaaa qccuq ceil ccawa actGCi gauca iWt 
cicgc guac. cact cci ent gcca^gia ^ctica c^g aiC ^a 
aacl iciQ nag asci ccc^ acn! ig.is„c aau Gi «i« 
eel i^Gi cage e<e a ^cua co cn^al ^g aa ^'1 
iiac, ai«i auJiGc <jgac acwi cae icac cgsij fled c>i;g



APPENDIX B

Translation of
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£

separately.

cution, 
(of the

They passed through a city (ruled by) 
with all wicked officers; and these brought false charges 
against

a wicked ruler

/ |c g ;

them that required the penalty of death and exe- 
so they seized all of them, and the inhabitants 
city) distributed them all over the city in their 

(the inhabitants') houses, every man and every woman 
They chastized them in terrible prisons 

and with all possible tortures. They also,enticed them 
continually—everyone, in order to change their religion, 
in which case they and their money would be released. 
For a long time men and their wives remained under arrest. 
It happened that when the suffering lasted for a long 
time, some of the women ana men converted, some women 
with their husbands and some without their husbands, and 
some of them escaped from the prison while yet Jewish. 
Also, those who converted all returned to Judaism; but 
some of them fled belatedly and there were among them 
women who had once before converted and returned to 
Judaism. The matter was reported (by informers) and 
these gentiles who had taken them prisoner recognized 
them (these Jews) and they made a serious false charge

Groups of men and women and many persons went 
from city to city for the celebration of a wedding.
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against those women for that reason. Most of the group,
men and. women, withstood the temptation (i.e. to convert)
and were slain for Kiddush ha-Sheia. What is the law
regarding the women with respect to their husbands—i.e.
some of whom escaped while remaining Jewish, or who
converted and then returned to Judaism?

?) ft I &-D : It seems that a thorough scrutiny is neces­
sary in these matters, because the matter has many as-

We learn in Chapter II ofpects, as I shall explain.
Mishna Kethuboth, if a woman was captured by gentiles
for a monetary matter she is permitted to go back to
her husband; but, the one captured to be subjected to
capital punishment is forbidden to return to her husband.

The Tosaphists explain ibid., and similarly
Asheri and Mordecai, ibid., that that fact that she is
prohibited if she is captured in order to be killed,
means that even to her Israelite husband she is prohibi-

If

women should be permitted to return to their husbands,
for they submit to martyrdom as we say at the beginning
of the chapter. But, it seems that here we suspect every
woman, that perhaps she is not chaste. End of quote.

Tosaphoth, however, raises the question:
so, (i.e. if we suspect that she submitted) their chaste

ted; for we suspect that she perhaps consented to sexual 
intercourse in order to find favor, so that he would not 
kill her.
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In the Sefer Mitzvoth Katan it is likewise writ-
"If a woman is captured for the sake of endangeringten:

her life, she is forbidden to return even to her husband
It is written there in the notewho is an Israelite.

that this appears to be correct only if she was arrested

Jewish) she is allowed to return to her Israelite husband,
for surely she did not consent to sexual intercourse.
End quote.

In the responsum of Or Zarua it is written: "A
girl who was raped during the pogrom on Frankfurt, she
being betrothed, my facher replied that she is forbid­
den because if a woman is captured because they want to
take her life, then she is forbidden to return to her
husband, for the sages estimated the state of mind of the

She surely consented to sexual intercourse.woman.
She even would request it with her own mouth (i.e. to
save herself.) Further, one can say: "Since they cannot
redeem her for a month, you have to suspect that she
consented to one of them, for she thinks that he will
marry her like a Ben Netzer (Kethuboth 51b.) We don't
say her end should prove her beginning, (i.e. that if she

For this
matter regarding the Ben Netzer we don't say this (that

escapes it has proven that at the beginning she did not 
submit,) that her heart was, at the beginning (as long 
as she was in captivity,) directed toward God.

for a capital offense such as theft; but if she was, for 
example, imprisoned for a capital matter (because she was
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Therefore, it is only possible to permitaway somehow.
her return to her husband, unless there was unequivocal
testimony." End. quote.

One of the sages copied from a responsum and this
"A maiden who is betrothed, who was rapedis the text:

during a pogrom, and the bridegroom married another wife,
'I know that one of theRabbenu Peretz has written:

gentiles of the city wanted to marry her, and she said,
"I am betrothed to a Jew," and she tried many times to
flee, but she could not until this time, it appears that
this rule, that a woman who was captured submits, is
only the case for one who is captured lawfully. The one,
however, that is not captured lawfully is permitted to
her husband like those women of thieves (captured by
thieves.) But this woman, since they captured her in
order to convert her, they do not touch her, for it is

Similarly, Rabbi Meshullam agrees, and Rabbi
David, that a woman who converted during a pogrom is even
permitted to return to a kohen husband. If when she
found an opportunity to flee she fled immediately, she
is permitted to return to her husband, and she does not
lose her kethubah, because a woman transgressing Mosaic
Law needs to be warned first.

Rabbenu Simcha writes: "Whenever she thinks that
she would be returned through ransom she is permitted

they were pious) even though that at the end they ran

their law to kill the one who violates the maiden.'"
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to return to her husband." End quote.

In a Note in Maimonides' Isurei Biah, Chapter 18,
"I was wondering regarding an Israeliteit is written:

who apostasized with his wife, and they later returned to
How is he permitted to remain married to her,Judaism.

since she made herself free to transgress all the mitzvoth
that are in the Torah? This

escaped your memory, forpassage in

We may save ourselves with all forbidden thingsname:
except idolatry, incest (adultery) and murder. He said:
In the Hasmonean court they decreed against the one who
came upon a non-Jewish woman because a non-Jewish slave
girl is impure by the laws of the Niddah; a Gentile girl
is considered to be a harlot. The other discussant,
namely Rav Dimi, who does not consider her a harlot,
thinks the gentiles do not allow their wives to be free
for all. Consequently, Rav Dimi, who does not consider
the wife of a gentile a harlot, holds that the male
gentile guards his wife. Even Rabbin speaks only from
the force of the Hasmonean decree. Since they are repen­
tent sinners, the general assumption is that they have
not transgressed the Torah since they returned. A woman
is only forbidden to her husband by reason of the warning
given to a wife suspected of adultery, and afterward she
secluded herself with a man under suspicious circumstances.
Even though she converted without her husband, I admit

Surely, she is a harlot 1 
iJV|,0->eJ 5? p

when Rabbin came (Pesahim 25a)...he said in R. Johanan's



to you that she is forbidden to return to him because in
this case the situation certainly is as if there had
been witnesses (to her sins.) If, moreover, they con­
verted together, then they are permitted to remain mar-

Behold, I have written whatever I found among the
decisions of the "gaonim" and among the responsa of the
early sages related to this case. Furthermore, we know
of a publicly known incident of arrest because of our
numerous sins, namely by the decree in Austria, which
occurred between the tenth of Sivan, 1420 and the ninth
of Nissan, 1421. Women were found who were held in cap­
tivity individually for a long time, for the gentiles
divided them in homes here and there, and they separated
them so that it would be easy to entice them to convert
and to turn away from the Jewish way. Some of them,
because of our numerous sins, turned from Judaism with
their husbands; some of them without their husbands at
all, and some even before their husbands for about a
month before, more or less. Some of them returned immed­
iately to Judaism when they found a chance to flee.
Some remained without their husbands for about a season
or more; and there were some who fled without aposta-
sizing.

This incident came before all the great rabbis
of that generation, and all of them were permitted (to
return to their husbands.) It seems plausible to me

ried." Sincerely, Samson ben Rabbi Avraham...end quote.
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the fact that all of them were permitted and (that these
rabbis) made no distinction between those who delayed
their return and those who did not delay their return.
It was not on the basis of the decision of the important
men among the rabbis, as to wives of the kohanim who

We know for certain that the important onesconverted.
of the rabbis did not permit them (to return to their

Even so, some of the rabbis permitted them,husbands.)
and it is possible also that some of the teachers sup­
ported the permission when the matter of the Heter became
known in a general manner as originating from a distin-

They did not disagree in the matter, andguished rabbi.
they added to them thoughts of their own to arrive at a

now we shall explain what the rabbislenient decision.
saw, to permit each and every woman to return to her
husband, with respect to those who were in separate cap-

They went out pure by virtue of their havingtivity.
fled from the prison to go to their Jewish husbands.
Certainly, it is permissible (to return to them) as it
was stated in the Sefer Mitzvoth Katan above, that you
don't find a better incident of being arrested for martyr­
dom, because in Chis case they enticed them day and night.
Many times they would chascize them with tortures in
order to turn them away from Judaism.

can infer that she be permitted to return to her husband
in a case like this, because they ask a question: that

It seems that from the Tosaphoth, likewise, we
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chaste ones should be permitted (to return to their
husbands.) Tosafoth answers (you do not permit them)
because we did not know which were chaste, as we had it
above. This implies: if we know which were chaste, they
are permitted to return to their husbands. Here there

rendered her life for hiddush ha-Shem and withstood temp­
tation; although she was obligated (to undergo martyrdom
anyway) because the Torah commands here that one must

The conclusionsubmit to death but muse not transgress.

but how
much the less so they who observe the words of the Torah.
The answer is:
pressure, in a case like this (i.e. in Middah) is not
called a chaste one, but the one who withstands tempta­
tion and forfeits her life for Kiddush ha-Shem, is called

Because

even to the priesthood. Thus, you don't have to suspect

ent in this case where it says, you should explain to tne
women that under compulsion she is permitted to submit
to rape.

In Sefer Mitzvoth Katan quoted above, however, the
implied meaning is that she was only permitted to return

that perhaps she was raped, because a chaste woman gives 
up her life so that they would not rape her, as is appar-

in the first chapter of Niddah is,the one who observes 
the words of the sages is not called a "?)% I J?„,

11 g-1 3 p
of this it is apparent that she is permitted to return,

is conclusive proof that she was chaste because she sur-

,I, and how much the more so, "chaste."

a person who observes things without
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to her Israelite husband, for it is written explicitly,
if she is captured for Kiddush ha-Shem, she is allowed
to return to her Israelite husband. This implies, if

Mitzvoth Katan differs with the words of the Tosaphists.
From what was stated above, that the sages, Rabbi Meshullam
and Rabbi David, agreed that she is permitted even to a
kohen, because since they seized her to convert her,
they did not touch her, for their lav; is to put to death

There is no reasonanyone who violates the virgin, etc.
to permit the woman seized for Kiddush ha-Shem to return
to a kohen; for there, in that case, the reason is as

because their law is to slay the one whoit explains:
However, the one who had had inter­rapes the virgin.

course (i.e. had been married at one time or is now
married) and the wife, we do not say that their law is
to put him to death. Furthermore, only after she con­
verted and entered their religion, only then can you
say that their law requires that her rapist be killed.
The one, however, who rapes one of those who withstands
temptation (of conversion) to their faith, it is possible
that it is alright with them that they be raped and would
not punish him at all.

violation of the law, we do not forbid her. That reason,

As to the other reason, written by Rabbi Meshullam 
and Rabbi David, namely, that because she was taken in

her husband is a kohen, she is not (permitted to reunite.) 
It would be a forced explanation to say that the Sefer
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likewise, is not valid except with respect to her Israel­
ite husband as it is apparent by their wording, as they
wrote that she was taken captive and was used as a pledge,
and might have consented to intercourse, etc.

The implied meaning is chat we only do not suspect
that she consented, but regarding the rape we may say
that we do suspect her (i.e. that she was raped.)

Thus is the implied meaning of the proof that
they (the rabbis) bring from the women that kidnappers

These (rabbis) speak only regarding the wife oftook.
an Israelite, as it is apparent in Sefer Mitzvoth Katan...
and all the more so, if she converted and then returned,
even immediately without delaying. That authority who
permitted (her to return to her Jewish husband,) regarding
him it is possible that he made a distinction and turned
the matter to permit her for that reason that I explained
(i.e. suggested.) It doesn't at all seem proper, how-

Those Jewish women who returned immediately,

Further-

opportunity to flee.
However, if she withstood temptation and did not convert 
at all, much thought is necessary to permit her to return 
to a kohen.

ever, to permit her if she converted, even if she re­
turned immediately when she had an

which those great rabbis permitted, their permission is 
explained as above in the responsum of Asheri.
more, in a Note on Maimonides, mentioned above, it is 
written, since they are repentent si nnars, therefore,
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it may be generally assumed, that they did. not transgress
the entire Torah because they returned to Judaism, and

a woman is only forbidden to return to her hus-also:
band by reason of the warning given to a suspected wife
in the presence of two witnesses (Sotah 2b) and then the
woman's retirement with a man under suspicious circum­
stances.

Even though there the conclusion was made that
she converted alone, she is forbidden to her hus-where
because it is as if there are witnesses. Still,band,
possible to say that this refers only to the caseit is
she converted willingly, and she made herself un-where

restricted to commit all the sins (mentioned) in the
If her husband did not guard her, surely sheTorah.

committed harlotry.
The woman, however, who was raped by the threat

of murder, and when she had a chance to flee, escaped,
surely, in a case like this it is not as if witnesses
had been present. If you say that there is no proof to
permit her in our case, not from the responsum of Asheri
and not from the Note in Maimonides, in our case it is

verted afterward. On the other hand, it is possible to

worse because there (i.e. this) is a case of a woman 
who was put in captivity in isolation, and also she con-

say that that case which Asheri speaks of is, namely, 
that she was not imprisoned already in isolation; and
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for the reason of her being put in captivity in order to
kill her, you cannot forbid her to return to her husband.
However, the case in the Note on Maimonides, surely it

speak at all concerning a woman who was anesteddoesn't
she converted in full consciousness of doingbecause
This being so, in our case, granted that shewrong.

should not be prohibited from the time she converted on­
ward, as she did not have to please them in order to
find favor, so they would not kill her; for indeed, they
left her go free because of her conversion. It is, how­
ever,
taken captive) for the purpose of being executed while
separated for a long time because... what the Sefer
Mitzvoth Katan wrote...that (if she were taken) for the
sake of being executed, she is permitted to return to
her husband...may be explained by saying: If she with-

sent to sexual intercourse, but this woman who did not
withstand temptation, and converted from anxiety over
whether they would kill her or chastise her, we may say

likewise willing in order
All theto find favor so that they would not kill her.

the basis of our

her husband from that which Alfasi wroth above, that if

inference above from Tosaphoth to Chapter 2 of Kethuboth.
In any case, it appears that she should be permitted to

she was arrested and kept as a pledge the sages did not

that from the beginning she was

stood temptation, we say that certainly she did not con-

more so that one must distinguish thus on

possible to forbid (her return) since (she was



forbid her to return to her husband and they were not
afraid that she consented (to sexual intercourse;) only
if she was lawfully imprisoned; but if she were impri­
soned unlawfully, she was permitted like those women
whom bandits kidnapped. In our case, certainly the ar­
rest was unlawful because they only came upon those
women on the basis of a false accusation, and because of

Even a few of the womenwickedness they arrested them.
who converted already and returned, and the gentiles
were informed about it, are not considered to be arrested
lawfully because in the beginning they did not take them
lawfully; for indeed, they seized also other women who
were not such (i.e. who did not convert and then revert.)
Therefore, they would not consent to sexual intercourse,
for they trust that whatever happens to the other women
will happen also to them. Therefore, one must not pro­
hibit her because she was arrested, neither because she
converted, because she converted by force, and when she 
had a chance she fled. We say, therefore, in general, 
(i.e. unless we know the opposite) she did not trans­

Now the rabbis (of the Talmud) are ver;

gress anything—only that which she was forced to do.
Therefore, even though Or Zarua above prohibited her 
it seems that regarding the captive woman, we must rely 
on the "gaonim" who are lenient, for in many places in 
the Talmud they say regarding a captive woman, they were 
lenient. Now the rabbis (of the Talmud) are very lenient
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with respect to her as we say, if there is one hiding
place this saves all the priestly women.

Asheri concludes that the sages were lenient in
It may be said that that woman likewise,this matcer.

since when compelled she converted and then she fled
immediately, it is applicable to say she makes herself
repulsive.

Lo, we find it possible to permit those who fled
immediately afterward, when they found an opportunity to
escape, even if they converted separately without their

and wife) is clearly expressed in the responsum of Rabbi
if they converted in full

Such a woman is like<i.e. didn't return to Judaism.)

husbands, and those who converted with their husbands, 
or if their husbands preceded them (in converting,) and

consciousness of doing wrong; how much the more so if 
they did it under force because her husband watches her.

and months, even after they had 
were also without their husbands, 1 do not know regarding 
those women a good reason to permit them to their hus­
bands, since they had an opportunity to flee, but did 
not depart from their defilement for their cleanliness

Solomon ben Adret above, even

they did not tarry after their husbands, then we find 
that their permission together with them (both husband

We do not find any "gaon" who clearly disagrees 
with this view. Those, however, who tarried for weeks 

a chance to escape and
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one who acts wrong intentionally, and we do not find
a great authority who permits her in a case like this.

Surely I know that there were among those women
those who tarried longer than the days of a season after
many people fled who were under similar conditions and
apparently they had a chance to flee, and even their
husbands were not with them and it seemed that they
tarried there because of money (i.e. waiting for the ran-

They were permitted on the basis of the authoritysom.)
It is possible that those women offer reason-of a sage.

explanations for their actions, for they did notable
have
their neighborhood, who were watching them more than the

The truth is thus,gentiles would watch other women.
that one woman is very smart and extremely alert in seeking
tricks to free herself more so than another woman, but
it didn't seem to be right to be so lenient at all.
From the precedent of the women of Austria, how could

from the scrutiny of our responsum to the one who under-
st ands.

someone make a decision regarding these women and how 
did their law case end (the way it ended) and how did 
I explain the matter with reasons and proofs? Why (lit­
erally, how) I stuck to the conclusion will become clear

a chance to flee because the gentiles who were in
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1 ?16. M. Maimonides, qiji i\J e-N , 1 TIQ'K, 18:6

and 18:50, as translated in L.I. Rabinowitz and

P. Grossman's, The Code of Maimonides, New Haven,

"any womanYale University Press, 1965, Book 5:
who has intercourse with a man who renders her a
harlot, whether by rape or by consent, whether wil­
fully or by error, whether naturally or unnaturally,
once he has initiated with her, she is invalidated
for the priesthood, because she has become a harlot...
consequently, if a married woman has intercourse
with another man, whether by rape or by consent,
she is invalidated for the priesthood."

17. c.f. pp. 15-14
18. L. Epstein, op. cit., p. 214
19. Eidelberg, op. cit., p. 27» footnote 60
20. c.f. pp. 15-14
21. The best known case of this is during the first

22. Mahzor Vitry, p. 179
25. L. Epstein, op. cit., p. 214
24. b. Talmud Kethuboth 27a

Crusade; c.f. J. Parkes, The Jew in the Medieval 
Community, London, Soncino Press, 1958, PP- 65-78.
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25. G. Kisch, op. cit. , p. 20$, quoting the Schwaben-
spiegel, in article L262; G214,8

26. The Jewish Encyclopedia, New York, Funk and Wagnails
Company, 1962, Vol. VI, p. 482

27. Max L. Margolis and Alexander Marx, A history of the
Jewish People, dew York, 1927, p. 580
Hayyim Or Zarua, 221; The Jewish Library, edited by28.
Leo Jung, New York, The Jewish Library Publishing

"The Jewish Woman in theCompany, 1954, article:
by Ari Wohlgemuth, p. 151, footnote 65

Irving Agus, Rabbi Meir of Rothenburg, Philadelphia,29.
Dropsie College, 1947, p. 280, Responsum 241

50.

51.
52.

55.
54.
55.
56.

b. Kethuboth 27a interprets the meaning of "imprisoned 
for the purpose of taking her life," as stated in 
the Mishna, as "to pay the penalty for a crime." 
The Talmud therefore permits a woman's return to her

Louis Finkelstein, Jewish Self-Government in the 
Middle Ages, New York, Philipp Feldheim, Inc., 1964, 
p. 26

husband if she was charged accordingly, 
b. Talmud Kethuboth 51b

Responsa,"

c.f. J. Parkes, op. cit. , p. 182 
b. Talmud Sotah 2b
c.f. Appendix, p. 46
b. Sanhedrin 74 a,b; Avodah Zarah 27b
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37.

on

as-

otherwise apostates might not revert.

38.

39.

of mar­

then

at that

Tur Eben ha-Ezer, VII.

40. c.f. Appendix, p. 44:

imprisoned for

These names have not been ascribed with certainty41.
to any known sages.

Jewish Library Publishing Company, 19J4, P* 
"They had access to the power of 'annulment

Gex’shom's

time.
L. Finkelstein, op. cit., p. JO. Rabbenu 

Takkanoth were well established by Isserlein's 
The Takkanah forbidding the reviling of a repentent 

convert because of his former sins has bearing 1 

this responsum. Though there is a humanitarian 

pect of this, it favors the welfare of Israel, f°r

Sotah 2b

I. Epstein, "The Jewish Woman in the Responsa, 
found in The Jewish Library, edited by Leo Jung, New York 

140:

riage' vested in the rabbinical authority: 
pronounced the women to have been 'unmarried' 
time, so that whatever might have occurred while 
away from home did not legally concern their hus­
bands." c.f. also, I. Epstein, Judaism of Tradition, 
London, Edward Goldstone Ltd. 1931, p. 212, Cited is 
Moses Isserles' mention of the above in Darkei Moshe,

"if she was, for example, 
a capital matter (because she was 

Jewish) she is allowed to return to her Israelite 
husband, for surely she did not consent to sexual 
intercourse."



61.

c.f. p. 13, footnote 242.

Sotah 2b43.
c.f. Appendix, pp. 46-4744.
c.f. Appendix, p. 4445.
Solomon Grayzel, The Church and the Jews in the46.
XHIth Century, Philadelphia, Dropsie College, 1933,
p. 93

47.
c.f. footnote #148.
M. Grunwald, History of Jews in Vienna, Philadelphia,49.
Jewish Publication Society, 1936, p. 51
Ibid., pp. 70-7150.

51. Ibid.
52.
53-

L. Finkelstein, op. cit., p. 31. Protected were54.
not merely "those who converted by physical force,
but also such as had been led to forsake their people
and their religion because of other circumstances."
S. Eidelberg, op. cit., p. 5555.
Ibid., p. 57, footnote 10956.

Ibid., p. 75
S. Eidelberg, op. cit., p. 56

Parkes, op. cit., p. 182
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