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he subject "Judicinl Procedure in the Bible"™ involves certain
limitations, which the writer cannot fzil to consider. In the first
place, one must confine himself to a treatment of eivil and eriminal

law alone, since the stiratas of our codes dealing with humane and

o]

ceremonial laws involve no Jjudicial procedure, other than stating the

law and the penalty for an infraction of it. lecondly, the writer is
ohliged to desl with those elements of judicial procedure that pre-
suppose a human practice and participation. The principles of judicial

procedure that are decided and handled by the Deity cannot be considered

1 8 presentatiion.

iy study of the "Evolution of Hebrew Law" and the "administration

Justice™ is based on a thorough snd caretul examinatiom ol the

(]

sources., Murthermore, all of my conclusions and deductions prae=suppose
a division of the codes &s presented in Profl.llorgenstern's classcoom

and Carpanter and Battershy's "Composition of the Fexateuche" I have

accepted the critical analysis of the Bible, which has aided ne in
tracing the gradual development of Israel's laws and judieizl procedure

rpom the primitive pastoral life to = highly organized state under

= 4

priegtly regime. <he data contained in the chapter on "Penaltiess" was

g
o
G
=
&
3
!
{2
[
cl-
=
o
o
s
-
=
B
@
et
e |
[ 3
(1)
-
=<
[41]
ct
-
[z
=3
o
=
ct
(S 2
{
ct
o
ok
@
i) ]
“
Q
i
m
e
@2

enalties in use in Israsel from the efrliest times to the Friestly Codes

It was impogsible for me to gather 211l the aevailacle materisl, but I

feel that 1 have presented as coherently as possible the essentlsl feat«
Tan o graal’ snal svsten atundy o thie heoan £ Sedind 1 ey
res ou I[IsTrael's pensl syB8uBNMe 4 STy OL Tnis poase 0L gudlolr Procele=

ure would to my mind form an excellent subject for 8 ThesiSe.
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Shapter I
EVOLUZION OF THE LaW

Unlike the Dods of vamwmesbi, the Jewish law was not the result
of a single promulgation but rather of a gradual development
stretehing over & large period of time. It wes not the product of
one snvironmente. Tew in Israsl developed Prom & purely agriculturasl
period, where the people's wealth consioted of csttle and produce, to
a highly develoned state of gociety, which is characterized by a

theoreticel and idesl syoten of legislation. It, therefore, becomes

apparent that the laws enacted during a period when men dsal g0lely
in cattle and producey will be civil in charactere 1hore Lg vary
little need for this so-cslled idesliatiec lagislation as is
cheractorized in Bzekiel 40, Tilkewise there iz very Iittle nesd for
9 eomprehensive and externsive ritusl codoe

tvhus in the light of lsrsel's continual lesal development and
Judicisl expension, we csn See how certsin acts which werse entirely

legitimate at the time of Usvid and solomon and thoir sontemporaries

¥t
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becams condemned by later prophets sueh as amos

«& and ficah|§:7,8r

Those who contend that lsrael‘'s legsl system is a product of one aze

and oue lawgiver, will finc that their argunents i suriort of such

a conservative contention are few sud far betwesn, dhe very Ifact

thet the seme law 18 repssted twice und in some instences four or

five times does not in itmelf indicate that the laws ars(ncd de-

rived from one sge ond one lawgiver. although the laws deal with

the same subject a.ge intariﬁ&nea* we note that ip each advancing j
ceriof, they show au inerveaeged progressiveness in spirit; Zox |
axirple, the Deuteronomie Oude ives & move detsilistic scheme and |

srogramue of legislstions In many esses the laws Vhat sppear in J
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and E are fundamentally modified in De Here they tiake on new meaning
and new spirit because of the different state of aifairs. Many lsws
of D suponlant previous legislatione. Yhe law of the locsal sanctuary
as found in Exodus 20:24ff is supplantea by Leuterconomic lesgislation,
Deutel2:1fE, calling for = central sanctuarye <hig slone would ine
dicete that this body of Israslitish law could not ve the work of one
man at one timee Up to the days of Josiah, when the Hook of the
Jonvenant snd the J and E codes were the suthorities, the prevailing
custom wae the local sanctuary ss is indicated in I Samuel 9:12, and
I Kings 16:30=37. lot until the Deuteronomic reformetion, is there
any tendency for a central sanctuary. and 80 when we read of David
establishing & centrel sanctuery in Jerusalem, such was not actuelly

the case &t the time of David, but was thought to be so by the

Deuteronomic writer, who wes influenced by his own leglslsatione

he marked difference in vocabulary =nd style exieting between
the verious groups of laws is an indication that they ere the products
of different sges, schools and writers. Some lows have esrly
prophetic characteristics; others late prophetice Still other laws
show & distinet Deuteronomic or Eriestly influences 4all of this of
scourse substentiates my previous contention thet Israel's legzl code
iz the result of s stesdy ond gradusl development; the work of
different minds under diverse environmentsSes

opior to the entrance into Canasn, Isrsel lived = nomsdic life,
similar to the life of the Sedouins of the desert. It would be un-
fair to state that Israel adopted the customery Semitic or rather
Uomadic lawe his would be tantamount to saying thset she lacked
originality in this nomadic period and was entirely dependant on
the tribes round sbount her for her methods of judieisl procedures

It would be fairer to state that the primitive Isrmelitish tribes
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ineluded in their code, certsin customs and methods of the surrounding
nomadss 4fter all, she could frame a legal code of ethics to suit her
specilic condition as well as the other Hedouin tribes. Iany of the
nomzdie methods which Tsrael included, underwent severe modification
and interpretation by the leaderse. It ie extremely difficult to ascer-
tain direct information regarding this nomudic periods In the majority
of cases, we would be safe in saying that the genmeral primitive Ledouin
procedure was in vogue. «fter ell society w2s not so complex and this
simple judiecisl procedure developed by Israel in the desert seemed to
satisfy the simple needs of the people.

The settlement in Canaan, however, necessitated a change in the
nature of the lawe The new circumstances raised new legal problemsS.
dor one thing, the conception of private propertiy has for peasants
settled on the land a significence auite different from that which it
roggesses for nomuds. Property with the Bedouin is uncertein; it may
be geined and lost in & night; for peasants, a certazin security of
ovnership is indispenaable. This period of settlement in Canaen is re-
ferred to as the agricultursl Periode Here the bonds of clanship came
to be gradually loosened and their plece teken by local unions.

Ihe text book of legal procedure for this esrly period is the
300k of the Covenant, supplemented by the writings of the sflohistic
and Yashwistic schools. Charscteristic of this period seems to be the
lex aalionﬁa and the law of compensation. Fhere ere no degrading pun-
ishuente. Women ere not upon su equality with men bui are treated
rather like slaves, possessing certain rights. =There is no central-
izotion of justice, indicating & very primitive notion similsr to the
nomadic principle. WUhis period knows of no centrzl authority where
justice is meted out but men resort to any sirine or sanctuary for s

divine decisione. 'he structure of society is of the simplests. ibout
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the end of the seventh gentury, as this simple society becsame more
comolax, we have a greater rafinement of morals and ethics culminat-
ing in the Dec2logues. :

The early prophetic period (842-621 B.C.) overlaps to & certain
extent with the so-celled asgricultursl period. Here the prophets &3
champions of ethical and social rizhteousness hold ewaye. It is not a
period of civil and eriminel codification but rather a time of intense
political and relizions activity occasioned by the zreat moral and
humane laws.

Lhe next important phase in the evolution of Israelitish law is
marked by the advance of the Ieuteronomic period extending from the
reformation of Josish 621 H5.C. to the Zsbylonian captivity, 566 B.C.
Since a single sanctuary at Jernsalem =upnlanted the many small locsl
sanctuaries throughout the land, it also became necessary to have a
more complete and specific codification of the law which up to this
time, altho' codified to & certain degree, £till remzined frazmentary
and undeveloneds The 0ld scheme could no longer meet the specific
needs of this progresaive perind. ‘Lhe result is that the o0ld laws
found in the Book of the Covenant and subsequent 2. and J. writinzs
are gone over, re-written with a more advanced and progressive spirit,
expended and modifisds. <the D code adopted some of the primitive usages,
28 I shell show in snother chapter of this thesis. It seems a strange
and curious fact that the older codes discarded the very same primitive
ideas which D asccented =2nd incorporated in her body.

this is the first indication that we have of the graduzl dis-
appearance o the lex talianfa. . more centralized and authoritative
axecutive system is embréoad. ihe Hastinado (1) a8 a form of punish-
* (1) The Sastinado indicates o persisn influence. It was also a

common mode of correction in BEgyot and assyria espesially for lighter
0ffences. (Ses .Jacob, Das Leben Vorislam deduinen, pg.l65; Berlin

18956.)
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ment makes }ts appearance of Dt. 25:2, Pecuniary compensation is
stipulated and very much emph:sized. [he whole @ode sesms %o be
markad by the emphasis with which heathen usages are forbidden and by
the mitigation of older rude or harsh institutions. Jhe code zives
expression to the ideals of the proohets whilst presenting a fairly
practical system of legislation and judicisl procedure.

following the Deuteronomic period, we have what are knownas the
Sxilic =snd 208t-exilic periods, 586-300 B.C. characterized by the
idealistic legisl=tion under the influence of zreat religious leaders
such as Ezekiel end Ezra. Lhe legisletion of this neriod is in-
fluenced to a great degree by Babylonia and Pergis, two rising powers
2t the times In this period, the priesthood reached its highest de=
velLooment. uch being the cfse, the tendency of the time was toward

ceremonialism and specific ritual legislation. very little civil or
criminal laws are enected during this periode The codificction of the
previous periods ses=med to sulfice for this timee The end of the veriod
marks the probable date =t which the canon of the law was closede

I have attempted to show briefly the gradusl evoiution of
Tsrazlitish loaw from the zimple nomadic neriod to the hizhly developed
seriod of the Priestly school. One more guestion in this commection
“emains to be answered. How were the legal records and writings of
these various periods preserved and handed down? It i3 a auestion
0f yreat speculatione. U'he earliest Hebraw lzws were apparently long
transmitted in oral forme Yhe simole life of the desert and the early
life in Canaan required n¢ written recorde. JZustom and memory pre=
served all the laws that were nceded. Morsover, before Israsl ocame
into conteet with the Canasnites and Phoenicisns,che did not seem to

ve developed the literary arte Instead, she cast the important

comnands ond laws in the form of pentaeds and decalogues, iy his was =n
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easy and simple way t0 remember them. The practical sim was to aid
the memory by associsting a brief law with each finger of the two hands,
clfe@x0des4,, which is recorded as the oldest vercion of the simplest
decnlogue.

For a thorough understanding of the evolution of Hebrew law, one
mat aleo be scquainted with the gradusl change of the technical
terms indicating legal procedure or generzl legislation. e rust
understand that at different times, the original :xebrew word for law
changed and took on new meaning; sometimes it became more inclusive
in meaning and st other times it was more limited in scope and signi-
ficsnce. It shall be my purpose in the' concluding pages of this
chapter to trace the evolﬁtion of the various technical terms denoting
lawe
A, MISHEAT

In all 1liklihood, the term Mishpat wss the firast used to designate
a lawe In fact, the Book of the Covenant, the esrliest legsl document
ig known &8 the MIUETATIM. Originally it must have had refereace to a
Judgement or & decision ziven in connection with a specific case but
radually it was attributed to those judgements that are used in an

X
abstract sense, Jeut.32:4., In Exodus 21:1--22:27 it 1s used as a title

to the body or collection of specific lawse. It is introduced in esch
cagse by "when" or "1f" which anticipated cartain crimes and preseribe
certain penalties. In Exod.l5:85, a mishpat signifies & decision given
in an individucl csse =nd then established as a precedent for other
aimilar cusges.

Orizinelly lMishpat referred to civil laws alone gs is indicated
vy its use in ZIxodus but later in the priestly writings it was spolied
to ceremonial laws a8 well, Lev.l8:4,5,26 and 19:37. In the historiecal

books, it is sometimes vsed in the sense of custom suggesting the
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intermediate stage between a verbal decision =nd & fixed law.(Kent)
Se TORAH

The term "torsh" is also very old, meaning originally a decision
of & Judge like Moses, which decision was established as & precedent
and followed in similer ceses, Ex. 18:16,20s. 2x. 18:16-20(E) no
doubt has reference to decisions on secular matters. Noses is sgeen
here dispensing Yoroth.

The origin of the mesning of the term "Torah™ is very interezting.
fZent has the following explanation to give: ™It comes from 2 verd
vhich means "to point out" "to Zirect" and this in turn is probably
to be traced back to mn earlier root signifying "to cast or throw" the
sncrec lot or arrows employed in early timees to determine the divine
w11le In Jochuah 1lE:6, the verb is used to describe the casting of lots
( S‘\l-z add “N’Y') ). Hence "torsh" meant originally the deciszion
ohteined by the lot =nd then it stood for the suthoritstive direction
or decision thet came Irom Yshweh and wes made known by His offieiel
rapresentatives.”

In the writings of the prophets the term has reference to the
social and morel teachings given in Yahweh's name, Hosea 4:6, mos 2:4,,
Igalah £:16. "It may be said in this connection that in the earlier
prophets, it denoted the teschings of the prophets as a2 whole while
in the later exilic and post-exilic prophets, it had referemnce to &
specisl contribution of priests cf.Jer.l18:18, al.2:6 asnd Haggal 2:11,

4t the time of P. it denoted & group of technical directions re-
arding some specific subject ef Leve 6:7 etce Ite finel use is when
it becomes applied to an entire code of laws e.geDtel:53;4:8,

after Ezra, when P merged with JED, the term "torah" is used of
the entire lentatench, I.Chr.16:40 and Bzrs 5:2 etcs etce In the

Psalms no doubt, it refers to the legislative psrts of the Pentateuch,
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Po+1:2:19:8 and 119:1,18,

‘riefly eteted, the term “"torah" meent firet oral tradition, then
cecizions, then a classification of directions, then a convenient #nd
vor rehensive term for an entiras snd definite codeg later for the entire
fentateuch. ‘hus we see thet the term "torah" evolved from & purely
‘udieisl desi netion to & ceremonizl one and thence t0 & moral onee
¢ HIZVAH

Thig is a term apnlied to the law =s indiceting thet it is a
cherge laid upon men ec the expression of God's will snd therefore
thet it must be obeyede. In other words, it emphuosizes divine svuthority

i~

boek of every given law, cf.Dt. 4:2; 5:89-31l., although this term occurs

s few times in the J sand E writings, Ex.lS:Qﬁ;léZgg_and égls, itcan be
safely s&id that it is practically a Deuteronomic characteristic,
oceuring some forty-three times in this code. after I, the term is
Pound guite often, LeveR2:31l (E) and I'us 15:22 (P)e
D EDiE

Thig term igs useé to apply to "moral snd religious enactments
golemnly proolaimed snd attested by Yahwehe " (Lent) is fox as tre
e=rly pentucodes ere concerned, it only oeccurs in Jeuteronomy, Ite4:493
6:17,20e 8y tihet I vish to imply that it is a Deuteronomic creaiion,.
after D, in P writings, the term is olten used as & sistement cf fod's
will formen, Lx. 25:16, 22327:81 end Num. 1:50 and elsewhere.
B Shok

The term comes from "Chokak" me ning "to engrave", suggesting of

s R

conrse a pgriod when writing on stonekwas well knovm ,cfIss.b:le 1t
wee & common preotice in entiquity to engrave laws upon slabs of
stone or metsl =nd to set them un in some publie place where sll could
resd theme 1This prsctice wes especislly common st the time of

Femmirabie Uhe Pact thet this term occurs frequently in the

Jenteronomic and pdestly codes sugpeste that the custom of engraving
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and writing on stone was not unknown among the Hebrews,Dt.27:28-4.

The practice of engraving the low on 2 slab and then setting it
in some public place sugrests the idea thet & Chok wes & law immediately
enacted by a lewgiver. as soon s the lew was enacted, it would be
engravened on & merble slab and placed in a comspicuous places.
# PIEKUDIM

This term is found only in Pselms,19:9,105:18,111:7 and 119, It
hes reference to = whole hody of moral obligations. #rom Lhe nature of
its use in Pszlms, it seems tc apply to rules or counsels provided to

suit the verious circumstances in which men may be placede
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ChapterII.

ADNINISTRATION OF JUSTICE
Ts lomadic Period

The early primitive life of Isrzel centered atiout the family.
This p%aae of societal life seems to be charscteristic of all early
srimitive peopleé. The head of the family--in the majority of cases
the fother--wes supremes He had unlimited powers of punishment. %0 him
was relegated the power of life and death cfe.Cen.d6:24, Here Judah as
the hend of the family orders thot Tasmer, his daughter-in-lew, be burnt
for having committed harlotrye. Under such & condition of society, the
members of the Pfamily are bound to avenge the blood of an individual
member. Mor if thié wog not the case, who would assume responsibility
for crime? If this wes not the case, a reign of lawlessness would be
rampent for the perpetrator of the crime would feel. no compunction a-
bout committing his crime 1f he knew there was no avenger. This
principle of blood revenge plays & great part in early primitive life
and is similar to the Bedouln principlee The law of blood revenge had
to continue in force in the desert for it was the only means of securing
sublic peaces However, it continued in force in Israel long after it
wes & settled natione This I will indicate in another part of this
thesise

In the light of such & merke¢ individuslistic olan, it becomes
obvicus that such a state of affairs even in the desert could not work
ont--gspeciclly as families became lerger, The next logical step was
to unite & group of fsmilies into & clan--those families of common
blood and spirite With this coslescence of families into cluns or
tribes, a portion of the frmily jurisdiotion naturully passed over to
the larger group-~-the clen, and was herceforth exeircised by the heads

0 the elan or tribe. Here the ZElders of the clan administered Jjustice

in the same wey that the head of the Bedouin tribe: was wont to do.
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The procedure carried out by the elder of the early Israelitish tribe

g the same a8 the method of the Bedouin sheik. In other words we can
sefely say that the head of the early Isruelitish tribe wes & sheiks
There is & great deal of speculsation regerding the powers and duties of
the sheik or elder in the early Israelitish tribes of the nomadie
pericde lhen I say that the method of procedure carried out by the
elder was the same as the method employed by the redouin shek, I wish
the reader to understand that my assumption is only hypotheticsl based
on the theory that all nomedic tribes used the same methods and customSe-
interpreting them of course in the light of the specific needs of their
groupe It is at the came time of interest to note that the Arabic

word "sheik" means "elder"., "hether thiz proves =nything or not is a
matter of conjectures Suffice it to say that it indicates a certzin
similarity in office. Evefy_tribe conﬁoseﬂ of & certsin number of
femilies is =n independent community; it mansges its own internal affairs
and is not resoponsible to =ny central suthority outside of the tribe.
foch man of the tribe voluntarily recognizes the superior rank of &
chief called sheik (or elder) who is honored for his exverience, his
wisdom and his hospitality and is treated with much deference. (1)

o dount the elder of the early Isrselitish tribe, would, like the
sedouin sheik decide small cases of disoute, quarrels between wife and
husband, disputes as to ownership in a camel or a sheep; transact the
politieal pusiness of the tribe, sign letiers written by the publie
seribe, receive all strengers and above all keep open house at =11 hours
for his people. (2) The Sheik would &lso lead the tribe from camp to

camp, Pixing by the position of his own tent, the everchanging site of

* (1) Festherman "The arameans". pg 584£Zf,

() Ledy 4Anne Flunt, "Bedouin tribes of the Zuphrates"
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the reste The incidents of ibraham moving from place to place followed
by Lot and the rest 0L the kin, sharing his tent to all strengers, end
transacting the btusiness of hie family or trive in the scquisifion of
the Cave of lechpela, would indicste that he wes the Elder of the tribe
and in the main his duties were similsr to those of the Fedouin sheik.
there 1s little or no information available regerding the maximum powers
of the elder or sheik in the Israelitish tribes. It is known that a
gsheik has no power of life or death over the men of his tribe. However,
I am of the opinion that the early elders of the Isrselitish tribes

were not limited in their powers for in the extreme early nomadiec period
when the femily was 8 unit, the father exercised unlimited powers, 2nd
no coubt in the grouping of tre families together under the unit of =

clan he elder of tk la ti reteline .ese unlimited rights.
lan, the elder of tke clan 8till reteimed tiese unlimited right

5ti11 this is a matter one cannot definitely dotermine. 1The nrevaeiling

custom among the Hedoulins was to have a "kadi" who would funection ss the
judze of the customary law and his office would be hereditary. such

RS

an office waa abmolutely necessary =8 the decisions of the tr

=
k

bal sheik
mould carry little weighte I am therefore inclined to believe that my
theory claiming greafer aunthority for the Israelitish sheiks is correct
geuming that Moses wae g sualk with unlimited powerse. However, it is
quite nossible that in Isrsel, there existed a superior sheik, as among
the aneze, who oresided over 2 group of tribes snd his award was witk-
out spoerl, even when it condemned the sheike. (1) Thie would @lso ac-
count for Moses' exslted vposition. Finally, the theory that lMoses was

no sheik but the kadi,referred to above is also probable. [he kxadi would
asuslly be a man of great ssgseity and slmost unerrving judgement. He

wag distinsuished for his impartiality and love of justices "hen neither

Y | als

(1) ' lambles M3yrpan DTesert", DE.lle
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the sentence of the sheik nor the decisions of his assistents ocan oring
the matter in litigstion to an amic2ble conclusion, the matter can be
brought before the kedi. (1)

the elder or the sheik did not lead the tribes to battle. The
‘edouin tribes had a special officer knowvm =28 the agyd whose duties
were to lead the tribe to battle end divide the plunder. I'rom Exodus
17:9£f it sppears that Joshush functions as the agyd, leading the tribe
azainst the amelekites. :

In this early veriod, the tent was the law court, Ex.15:15f£f,
In the chapter on oatis, Wwe shall see how the "oath of the tent polé"

related to the administration of justice at the door of the tent.

ie
w

[T  agricultural Period

In this period, we have the development of the first code of

~ tebrew law, the Sook of the Covenante. 1The theory thet the legislation
ageribed to loses is really his product, is felse. sedouins have no
use for an orgunized code of lawe [he ovmer of large Iflocxks and herds
must wander in search of fresh pssture lends. “The nomad has no time
for a highly developed system of judicisl procedure. yhe only thing
trhat loses did, no doubt, was the framing of certain immedi te ritual
lawse Uhe majority of decisions were orscular, Eg.lE:19if, uslthough
an agricultural stege of society aprears to be a mariked aedvance over
the simple nomadic life, we find that Hebrew society is still primitive.
the principles of eivil and criminal Jjustice are those still current
among the arabs of t e desert, namely, retaliation and pecunisry
compensations UYhere are no central courts of authority in this veriod.
Cn the other hand, an authority could be secured at any one of the
ahrines or sanctueries which the Larselites inherited from the
‘anasnites, Exodus 22:8ff,

the basis of life anslyzed in the Book of the Covenant is

" (1) ‘eatherman "Lhe arsmesns" pg 585,
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agricultural; ocnttle and agriculturel produce constitute the chief
part of wealth and the laws of property deal slmost excluaively with
theme

“lace of holding Court

like the tent, which was the entrance into the family and then
the olan, so the city gate, the entrance into the group served =8 the
early seat of judgement during this period. Here was the place thst
the majority of the people would gather for here they were more likely
to pass. a4an open Space in the immedicte vieinity of the city gate was
the usual plaée for the sssemblies of the peoples U[here the formel
courts of the law were held of amos 5:12,15 and Dt.21:19.

Evolution of the Judge

Ire institution of judges dates from the visit paid to loses by

nls fEtner-in-law Jethro (Ex.1d), the ldidisnite, and wae rendered u3GISa
yary hy tha oﬁer-great burden o respongibility borne by Moses alonee.

Ihe system then indicated by Jethro was msde an institution at fabersh,
when by divine command Moses was to gather seventy men of ths alders of
Israsl, whom he knsew to be elders of the psople and officers over them.

In this connection I wish to state that Exodus 18:13£f and Jumbers 11:16£f
and Dte1:13LL have this feature in common: the elders are placed slonga
side of lioses 23 the halpers in the govarnmentﬁ of the peopls ieee in
oronouncing judgements. Thelighter cases ars to come up hefore the

elders whilst lloses redsrves the graver and mors difficult ones for hime
321f, Yhe same conditiona continned throughout the later period as we
shell see; alongside of the Jjurisdietion of the tribal heads and of the
Judiciary officers, that of God a3 exercised through the priests was

8ti11 maintained. lMoses held office because he was sanctioned by «od.
tikewise the priest in later times. at the same time it must be remembers

ed that originally the Jjudge was a prieat prounounclng oraclss as in the

Nt
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age of Noses.

The system inaugurated by loses at the asng estion of Jethro,
may be characterized as "sﬁbordinate Judges", It wes indeed an inno-
vation in Israels It was never a part of Bedouin procedure and custom,
ratiher a part of the Midianite cuatom, Et:i:lg. The system is a
practical one adapted for administrative purvoses snd whersas accord-
ing to the IElohiat writer =x. 18y !oses shooses the officers, the

‘:’ -, 8

L)
later Deuteronomic code leaves the choice to the people, 2 more

democratic arrangements

The agricultural period was marked by much fizhting and conaqueste.
It developed great military chiefs and heroese Thug this period besame
one of hero worship, for heroism whether in fact or fiction always

appeals to the intelligence 28 worthy of admirstion and imitation.

&EJ congueror, the man who could subd&é other peoples and collact

‘reat spoils was herslded as the military chief; he w' s champloned as

3 judzee That dld not mean that he was a magistrate whoas future duties
onld ve to dispense Jjustice but it was rzther an honorary title con-
ferrsd noon kim by the people for his velor and heroism displayed in
Dattles The men referred to as judges in the book of Judges were

rather méen who had vindictted the righta of Israel in battle. 10 ore= 4

serve thelr titles 28 "judge", these shoftim as military chiefs forced
upon the peonle guestions relating to the eivil‘ggxii’sf the territory
they conquerede Yhus the name of treir office was precerved while its
Jurisdistions and funetions were modifieds 4t & much later period
‘hoftim (1) came to designate civil judges. Hume 25:5.

* (1) The same name "sufet" or "sufes” was borne by the chief magis-
trates of the Carthaginians. 1he Suffetes of Carthage are esvidently the
Jhoftim of the .ebrews, showing thet a regular magistracy mey develop
{eom the extraordinary iastitutions heres dessribved. HeP. Smith in "Cld
Testament History", pg ©8=59. Ihe FPhoenician Sufet nad chief control

in *he 3idonizn Coloanies snd to the Hebrew "shofet" was originally
attached a similar simificances




164 ‘ S i

The racords of Judges show the profcess of an enrly stnges. From
Othnial, the first o them, to Saemson the last, they were &ll go far as
we ean ascertaln succesaful warriors; even Deborah is not excepted,
since she stirred np that creat war sgainst Zisera and took & person-l
part in ite Her position is not as definite as the others. Judges 4:4ff
1ndieqfes a certain judicisl prerogative., Hers she is pictured a8 holde
ing ggﬁzt nnder a palm trese between Rameh and leth EZ1 and deciding
matters for the Israelites who would come to hers

In Judges Bzé%f where Gideon is offered the kiangship in order that
he may Judsge, there =re indicated two things: first that the judiesial i
orarogative 4ld not rest with the military chieftaing and secondly that
already =2t this early time the terms "judge” and "king" were synonomouss.
Thus we see that the general impression of the people was that the
mein duty of the king was to Jjudgs. Th%a is borne out‘by the later con-
caption a8 found in TISame.l5:1-5, Amos 2;5 and Hoses 7:7. S0 when the
Israelites apolied at the time of Jammnel for = king, the thought uprer-
most 1n thelr mind was someone to judge them ond hand out Jjudioiul
decizions. 'they were dissatisfisd with the military chieftzins as
Jjndges, w8 bhorne out by Judges 21:25 and {Eii. These priaces and elders
at the time of the entrence iantov Canaan felt that might made right dut
they made wvery poor Judgesz as far as judicisl mattors were concerneds
Jungtice during this early agriemltural veriod wss never meted out
properlyy delinguents were never prosecuted =nd deecivsions tho' handed
dowan in o faw cases were nevaer put Into effect. [There wss no centrale
ization of Jjudieiel suthority, thersfore "every man did that wiish wes
rizht in his own eyss." It might have besn poseivle for this "ocaste
of gocalled judges" to devalop? into a sirong judieisl body as was the
case in Certhage, but this development was srrested by the Monarchial

neriods. b |
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defore entering upon the Monarchisl period, I feel & word should
be said about the clags known as the "professional Judges", [Their
existence seems t0 be an exploded theory founded on the idea that
the nobllity at one time or for that matter throughout sll time,
made up the vital part of the Juduciary, It is true that in the
middle of the eigth century, Jjudiciel functions lay to a certain
extent in the hands of the aristocracy and elders, which fact is
indicated by the Laboth incident found in I Kings £1. EHowever, this
1s not enough substantial proof to verify the existence of suech
a cagtes UThe oldest Israelitish law code, the Book of the Covenant
mexes no mention of such a o2uye Noither do the later codeses If there
was such a caste, it was s post-exilic creation as is horne out by
IT Chrone 19:5-11.
III  MONsRCHInl PERIOD

I'ne monerchial period seems to be distinguished by three direct
nhases, namely

le asdministration of Jjustice by the elders.

2. adnministration of justice by kingse

Se¢ administration of justice by oriest and Levites.

(1) The elder's period of administering justice extends veyond the rule
02 the kings and for that metter begins prior to the monarchye In fact
their activity overlaps as it were with the period of the kings and
the military Jjudges. (

During the three centuries between the crossing of the Jordan
and the unification of the Kingdom by David, Israel was being slowly
cementeds Her methods of government were undergoing drastic changess
der methods of judieisl procedure were modified and changed from
time to time as her national borders were enlsrged. <Lhe numerous

city kingdoms into which lerael was divided st the time of the conquest,
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were deprived of their rulers and converted inte cantons. These cantons
were called "arim" and were goverened by cantonsl councils, c2lled
"Zikne Ha-Ir" (1) The question immediately arises; what were the

functions of this newly created body? In the first plsce, 211

administrative and judici«l powers were confided to this bodye ILater,
the central government assumed the jurisdiction of the loesl councils
altho' permitting the"Zikne Ha-Ir" to retain some of its judieisl
functions. Lven at the time of aAhaband his successors, this Zikne
Sa<Ir s3till functionse. ''his council of elders was no doubt copied from
the institution spoearing at the time of Mosese. ~The slders st the

time of loses were subordinate sheiks, representatives of each tribe
who would refer all weighty mutters to lioses, the superior, or the Kadi.
In fact, the rule by elders is one continual processe. It began with
the early nomadic tribe and developed into a functioning Jjudiciszl

hody, when many tribes united, and then finelly it evolved into the
iikne Ha-Ir, of I.Xings 2l.

Powers of the Zikne Ha-Ir

In the main, thelr suthority extended over cases involving murder

and manslanghter, sltho they still decided certasin minor disputes.

4e They tried murder cases and if the murderer fled to a city of
refuge, they would demand end ohtain his extradition for the purposs
of handing him over to the executioner, the fGoel Ha-Dame,Dt.19:12, If
the murderer zould not be discovered, they washed the city's hands of
innocent blood by a ceremony snd sacrifice and thus removed the blood
cuilt hieh would otherwise have been sttached to the city.

Be If the murderer of the victim, whose dead body was found in a field,
could not be dizcovered, 1t was the duty of the Zikne Ha-Ir to see to

* (1) 4Lhe institntion of the elders existed =mong the Egyptians snd the
idianites, cf. Nume 22:7.
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1ege by sareful messurement it should be

ar than any other oity to the place where the body 1ﬁvﬂ“ﬂﬁ%"tf:f
and (9:12.

1, Mhe Zikne Ha~Ir had jurisdiction over certsin delicate matrie
ponisl guestions DTt.25:7, involving smercements end otler penalties,
put extending also to capitael punishment, TtaZR:10-281,
T In many ceses esveciclly for certain stsated offenses, thg were 1o
administer the corpofﬁl punighments (;M St AR LS )
from ihe veferences in the Jeutercnomic code, we would say thet the

c'a
institution of the Zikne Ha~Ir wes a noutaronomiu crsation, existing

wowever to o certeln degree beforae the reign of Josiahe Thej had the

exsentive suthority to carry out thelr judgeuents, cfels Lings 81Y8L7
They no doubt functiomed throunghout the zrester part of the nonarchial
period aud were incoruorated in . _euteronony 28:15 indicates that
+nis body had judicidsl prerogatives; likewlse Zeute 25:7ffe Te xings
50:708 snd 21:8£0 would indicate thst 2t the time of Auwd, they ware
rove Of & counsil, & sort of an advisory hosrd rether then = judieisl
podys LBt highk suthority weae vasbted in this body ennnot be guestloned
for II Kirigs 1031 mpenks of them as high officimlahggaéi tu the rulsrs

of Jesresle In other words, their powers during the period of tre
kings veried ass the king inereassd or Gecrezsed thems
from exrliest times, the elisrs were regarded ag the represeuntstives
of the pesople, Bxed:29=cle They were %o be appointed in 211 the ﬁ:&gﬁ
of every city. <he aifficulty of the entire discussion of the eldera
tg; by whom were these elders &ppoinied? after loses, at the time of
the notarahy, these elderss were no donbt spoointed by the king innhmu&@. |

e8 Isaiah ;,20 congiders them a part of the roysl system of governuente
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"1ace of Jeating of Hlders

The elders sat daily, except on Sabbatls, im =n open place near

the gote of the city, probatly sloserthe market where most of the
people would con_regute and where probably the majority of the disputes
wonld srise. From the very beginning of the csntonsl 1ife dowm £0 the
highly developed eity life, it appeggga tnat sl1 netters of dispute
vouldé be Settled at the city gate. worscover zll business frsussctions
would iske place there. During the desert period, Justice w=s meted
out at the door of the tent which after =1l wee the entrance to the do-
mein or locality over which the hesd of the fomily and later the Sheil:
or kadi had jurisdiction. Likewise, then, the city gate wes the en-
spance 0 the domain over which the Tlders and the Kings had Jjurisdice

tion. Job £9:7 indicates tunt the city sate wes the spol where the

pmajority of the seople passed snd con regtleds

U5 TRIBAL AM

at the same time that the Likne Ha=Ir “uncticned, there wz=a svolved
the trivel am, which deslt with the larger matters of the distriet in-
nobited by the tribe or cantone Yo this bosrd were referred 211 those
cases which eppeared toodifificult or importaut for absolute decision by
the 4lderse Albhough the Zikwe Ha-Ir as we lesrned tried cases of muyrder
snd mangleaughter, which sre importsnt in themselves, L “m led to believe
that such cases were the wnly weighty matters they tried. fhe other come
plex disputes were turned over to this am for a:nsidar&ﬂion. Then aghin
this Am wes slso a sort of Distrioct court while the Zikme Ha-Ir were
santonal bodies. The decigions of the Am were bindinge

sulgberger (1) is of the opinion that, s a result of friendliness

among neighbors =ud the necessity of defense agninst enemies, there were

* (1) sSulzberger 1%, in™rhe im Ha iretz, the ancient tHebrew forliomente”
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orodnged alliances between seversl tribes and finally inthe time of
Jamuel, © union was effected of all or nesrly all the tribes of Isrsel
end there wee formed & body, a geners] gstraring of delesgates to be

ktnown 28 the am Ha Aretz. This with the Rosh Ha FKeruim, convened by

‘emuel for the express purpose of electing Zaul, were the two judieial
vodiess Hoth houses would have to vote on judicial matters, It is hserd
to conceive how such well organized institutions zs the two mentioned a-
bove should be existing at the time of 3Jamumel, when in later years an
attempt is made for perfection of the judicinl character of the govern=
rmentes Oreover, it was not till the time of Tavid that e comolete uni-
ficetion of the tribes took places Up to his time, there was too much
individualism displeyed on the part of the tribes and it is extrenely
¢i1ffienlt to see how such & highly develoved system could have been
effected in the short pericd of one man's administrstion--Samuele )
furthermore, Semuel himzelf functiored s2s judges 4t Zamah, where his J)
house was, he seems t0 have exercised all judicisl and religious functions
and wes recognized by his towmsmen, I Same7:17. Ee wes 2lso a sort of |,
"eireuit Jjudge", going from yeer to year in circult to Sethel, and Gil—l

)'Li !‘«’
gal and ¥Mizpsh, I Same7:16. FHe did not intercede in the functions of

the léers of the towns as we see from his wisit to the Elders of
‘ethlehem, I Same 16:4ff. GHere he comes to perform the task of s priest
and to anoint Tavid. Then again the Jjudicinl institntions created by
nlzberger could not have existed &t the time of Semmel and his judicial
gucgassors for in I Sam. B8:1£r, we learn that when Jamuel became too -2
0ld to adminigter justice in R[ameh and the surrounding plsces, he
annointed hie sons as Judzes over Israels lo doubt the office of {
"eirenit judge" was imwmedistely sbolished and hisz sune served a8 the high
Judges in the towns surrounding Rameh, while Samuel in his 0ld age ree

maired at Rwnah., LIhe elders no doubt presided in the trites and cantons.
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Thus at the time of Samuel, we have the following institutions; The
Elders preeiding in the ozntons and tribes, trying all minor cases,
and cases of nurder end assault; Samuel with headquarters at Rameh
tried all the difficnlt cosess He also visited other public centers
in surrounding towms. He functioned like Moses. "hen Zamuel got too
0ld, his sons took his plece, which met with the disapprovael of the
Elders, I Sames B:4ff, Thus we see that at this time end immedistely
thereefter, there did not exist such bodies zs the amPA aretz und the
iogh Hakerulme At this point I wish to ssy that I cennot detect any
body known to Sulzberger as the Rosh FaKeruime lNoreover, I am rather
sreptical about the existence of the am, even tho' I have mentioned in
arnother plece that such 2 body did exist. Uy contention in a previous
raragreaoh is bagsed purely on hypothesis and imagination but I must
confess that I was rather hesitant in positing such sn organizatione
However, I hope the reader will beer with me and reslize that all dis-
cussion concerning the am is not closed, but ie = matter worth while
examininge Upon erreful study of the subject, one may find that after
all this tribal and cantonal or rother distriet Am is an illnsion end
never existed--the term referring to the people at large. However, I
anm not in a position to saye.

2 Hing ss Judge

There is the contention of some conservetive thinkers(l) thet the
king in Israel dicd not function os & judge. Onlyin a few cases, was
he called upon to decide dieputes. Of course, if one agress with
Sulzberger, then it is easy to see that there was no plsce for a king
88 2 Jjudiciel functiocnory, since the Am Haaretz and the Rosh HaXeruim

narformed that worke Hut the Sources hear out otherwise. IT Saml.l8:

* (1) Sulzberger M. in "The Folity of the ancient Hebrews",
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1.6 would indicste thet it wss the cuetom for peopls 1
to oreaent them to the king. Here we have the story
tlough it is s parable, crested by usthan to bring out his paigygﬁﬁﬁ
sndicates that such mast have besn the cusfom and procedurs st the time.
{7 sny dispute sruse between individusals, the matiex could be brought
pefore the king, if the parties in dispute did not want to present the
matter before the olders. No doubt the people would take advuntage ok

the opportunity of trying their cases before the king. e can see how

guch a procedure could be overdone. vhe uarties in litigation wonld
fesl that the decision would be more binding and more just 1if given out
by the king. Uhe result is obvious. 100 many csses, gome lmportant |
and some ineignificant were brought before the kinge In order to be Z
sble to meet the needs of the people, he sppointed & deputy, 1I 5an.
15:8-4, low, it sppesrs that he could have turned these matters ovey
%o the elders, whose task was to trj these cases. yut in the case of
savid, he knew thuat tie people were bent u.on having many of their cages °
seceive royal sanction snd sinee he could not Xy 21l of them hinself,
ve sooointed & deputy from the nobilitye LI Saml5:8-4 does not only
indlsate that absalom usurped that powel becanss he was determined O
disrupt his fstner's nousge and sgtablish & kingdom with bimself s hestd,
but the pesssge also implies that someon= of the roysl house was in the
nebit of sssisting the king; otherwise why would the people come to him
and have faith in his decisionss after the Usuteronomic reformstion
anG ¢l8o in the time ofP, there was established & superior sourt at the
supital composed of judges upd priesis to whom difficult cases world he
referred, Ut.l7 ¢8££ znd rumpers 1131682,

1T samel4:158¢ further indicates thet David functions as & Judge

and that it was the gener 1 ursctice o try cuses or plaints nefore hhe

—

s [~IG .
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48 was stated in a previoue psrt of this chapter, justice during
the period of the Judgee was very poorly exercised. DJuring the admin-
igtration of justice by Samuel and the eldere, it was very difficult
to enforce 211 decisione becaucge of the lasck of a central judieisl
vody and authoritstive aszistente. llo one wes responeible to another,
Ihe sons of JSamuel did not exercise their powers correctly. dJustice

was perverted. In this respect, then, the administration of justice

under David reached & high crests [The tribal system which begzn to
weaxen 8t the time of Saul was.now graduslly dissppearinge. 7The elders
gtill functioned slcngside of the king but the ruler wae the judge par
excellance. He constituted & kind of suoreme tridbunal to which appe=l
could be made where the Jjudgement of the elders seemed faulty,cf.IlSam
14:41F,

I Chrone25:1ff speaks of Javid appointing six thousand officers
=nd judges from the tribe of Levi. Lowever, this narrative dates from
the post-exilic pericd when Jjustice was sdmiristered by the vriests
aud Levites. OStill the passage indicates that the post-exilic writer

thonght thet David hed a highly develoved system of government. In

> )

IeChrone25:4, the term Shoterim is mentioned. 4according to rriver,( A
the "Shoter" was & militery official until posgt-exilic literature, when
he hecomes one with Jjuducial powers. Furthermore he szays, that at the
time of David end Solomfn, this term wes descriptive of inferiore-

serhaps of different orders of megistrates--officers including sheriffs,

sergeants, captains, heralds and the like. It appears to me that DTriver
hag missed the real significasnce of this termes according to Sesenius'
“ebrew and BEngliech Lexicon, the word "Shotar™ means "to Cut", hence %o
"eut in" or "engrave" with & stjlus. Lhus the Shoter wss & writer or &
seribe employed chiefly in the asdministration of Justice. Every court

rad a "shoter" who would write down all the cases and record the decisionsg,
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iie is alwaye associnted with the ‘hofet, indicating his judiecisl
functions.

The king was the supreme judge functioning like <emmel did to 2
certein extent. But Semnel could not interlere with the orerogstives
of the Elders, while David and his successors still possessed the right
of exercising e supreme suthority and could without the consent of the

eléers and subordirate judges imprison those with whom he was displessed,

I ¥ings R2:27 snd even order their execution, II Kings 21:16. -

7ith the coming of bolom%n we do not find any merked improvements

over Tavid in the legsl system. olomgn evidently laid a great deal of }

|
emphasis on his position ms judge for ;n 1 Einge 3:9 he prays that he

mey have an "Underst=nding hesrt to judge." Even in the countries round
about, the king must heve functioned as s judiecizry for the queen of
sheha when visiting éolomfn speaks of his judieisl cepaecity in 1 Zings
10:9 =as tho it wss the mein duty of the kinge I Xings 5:16Ef indicstes
that during his reign, people =21ill came with all kinds of olaints and
the decigion of the king was binding.
Kings 21l showe thet in the middle of the eighth centwry, judiciel

fune tlons 8till 12y in the hands of the aristoeracy and elders efo Il

Lings 10:5. apreal could be made to the head of the state ;nd the reoad-

’-—*'l'
iness with whiech a complainent could gein the king's ear is illustrated

7 the story of the woman of wekoa =nd the judgement of Solomene ''he
irgident in II Zings 6:24-20 is very important showing that even when

tre king wes wont to welk on the outskirts of his domain, he wounld be
eseized by people with sl kinds of plaintsi similarly the case in II
“inre 6:1-6 where the king orders that property be restorsd to a

cartain individusl.(1)

* (1) he el amerna teblats tell of &n inoident where the king of ilasia

(Jyprus) used his good offices for the return of the property of one
of hig citizems, who had died in Egypte (!,  *

—
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COURE OF APPEAL

Thether or not sn inetitution as tze Jourt of ippesl existed at
any 1ime is 2 matter of great discussion. No refereuce is made of such
a court in the e=rly codes, excepnt the mention that Hoses wounld try I
111 the c28es that were too dirfienlt for the slderse In the

Jonarchial veriod, the king was the court of appenl and even the Supe

reme tribunal. Now tlhere is a possibility that affer the Deutsrononmic
roformation, such a body did exist a8 is mentioned in Tt.17:8-1ll,.
0rgses lavolving bloodsned, conflicting elaims or cases of leprosy are
gupposed to have come before this Suorene Court of ippeale Its
decicious were to be rigidly enforced as is indiested in verses 10 und
11 [Ihat such an institution was of an extremne late date is evidenced
by the faet thet the c¢ode says that this court shall be composed of
pither priests or Levites. Lhe portion of verse nine which says that
the judges or mazistrates that may be in those days shzll compose the
conrt does not indicate an earlier usme of this institution for the
whole incident is eclipsed oy the injunotion that the oriests and
levites shall mske up this cumrte. However, the whole mattsr is one of
gpeculation as our sources are very mesager in determining uoon the
astasl existence of such & bodye

ZDAH

If such en institution &s the Zdeh existed, it was very late,
nrobably priestlye.. This is evidenced from the sources. Only in the
oriastly writings, do we find mention of the possible existence of
sueh & court. Arom Fumbers 5:12 and similar p=ssages, we might srrive
at the esonclusion that the Zdah was a Pederal court existing under a |
nizhly centralized governnment. In this chapter we sre not told where
e Bdtch convened but where 1t did not meet, is expressly stated. It

did not sit at the gate of the Meity of Rwfuge". In all probebility it

IS |
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met ot Jerusalem. It wa? a gort of Fecersl court of appesls that haad
the rights to reverse the judgement or decision of the locsl Zikne Ha=-
Ir. after a reversal of a decision regerding murder, the Edsh was
responsible for the defendsntes If it can be proven that such institu-
tions as the Zikne Ha-Ir and the like never existed, then fhe existence
of the Edsh end the court of appesls is a myths Still one must account
for the use of these terms. L0 my mind, if they ever existed, it was
in lete exilic and post exilic times. UYhe incident of Jeremish being
tried by the so~celled am, indicates the time of this institution.

vhen sgein, it the am refers merely to the people in Jeremiash 26, then
what is the Edah and what is the Ziime Ha«<Ir% »or such passages a8
TLeve 20:8, I Kings 2l:12 etc must have reference to some prevailing
procedures, Iy efforts to establish these mpparent innovations were 10
no avail. sulzberger thinks that he has accounted for them but has
overleoked, the scientific analysis of the Bible in arriving at his
conclusions. He is very consemative and is not botlhered by con=
tradictions, lack of references and glosses. The rationsl inferpreta=-
tion of the Zecriptures is ignored by him =nd he does not distinsuish
between codes and periods. slthough, it may appear that he is on the
right track, his conclusions are obviously unscientific snd therefore
sonnot be accepted "in toto" by scholars who accent the modern rational
view of the Bible.

3)PRILSTS AND IEVITES AS JUDGES

Hot until the rise of the priestly writings, 16 thers zny out-
atonding mention made of the priests or Levites serving in the capacity
of judges or legel advisers. Uhere 2re few instances where the vriests
serves a two-fold function as is the case with 2li in I Same4:186 and
7:14€L, I.Sam.&:lf:'which narrates the story of Samuel making his sons |

juizes, seems %to imply something ol & nereditsry successions It may be
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possidle that this idea did not astually exist but wzs rscorded by a

later weiter, who witnessed the sule of the priests. However, I am led

to helleve that it wzs,as it ig recordsd. In the main however--exe
| cepting these few instences-~ the institutlon of Priest and Levites

in the Judieiary is very late. In soms ingtances, the priests and
Levites overlap the period of the Elders and Zings. Deuteronomy 17:9£f
indicate that the Priests and Levites functioned #8 judicisl oflizers,
deciding 10t by oracle or divine means, as lMoses used to do, but b,
carsful investigations However, the elders still retained within their
competency a limited class of oflfences. i'he Teuteronomist makes some
nention of the priest in the judleisl capaecity. However, many of tre
raferances in D to the priests and Levites are zlosses and later ine
sertionse Ior example, the refarence to the “riests and Levites in
Jt,17:9 is withont doubt an insertion because it does not harmonize
with the Shofet mentioned in the same varse. The word "Shofet" is in
the singular asnd is the subject and the terms "Kohanin" and"Leviim"
are in the plural. BSimilarly many instances in e In Deutes 1997,
whera it apoears from the context that the terus "priest" and "judge"
are used hand in hand or even synonomously, there can be no guestion
thet the prieatly reference is & later insartione Up to the time of
the priestly codes, the priest's duties wera to be guardians of the
orzele ond judges of certain ritusl and ceremonial cases. as guardians
0f the oracle, in early times,when disputes arose between tribesmen,
thay would be settled by "bringing them before Gods." Hence the
sanctuaries of repute alweys had a priesi, whose business it wes {0 ro=
ceive and transmit the decisions of the divinitye It is not difficult
to supiose, says HeP. Emith, that the Zountain of Kadesh rsceivea its
name "fountain of Decision" becapse the oracle wss thers.

from the raore cases of priests znd Leviftes ssrving in the cupacity

2
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of judges prior %to the 2riestly school, one-i= not sole to arrive a2t a
de7inite method of procedure employed by thems 4After all they function-
ed very little orior to P.

Aﬁ*ogeltime in the priestly writings, they eppear 28 instruciors
in theriéw,'Lev.lO:llff, But throughont the greatsr part of tre P
codes, the nriest's asctivities are confined and limited to the care
of the sanctuary, to the institution of the cersmonigl law =znd %o
distinguish between real snd apperent csses of leprosy. Jhis 1last
dnty is a survivel of the power of Woses and the Court of appeales The
incident referred %o in Dt. 21:5 only has reference, to my mind, %O the |
sersmonial purification in which the Leviticzl priests participste.
The part of the verse, 6b, tas rzfarence to cases of lepraosy which
they were %to decides “here is sn B, document, Dt.53:8ef”, which mazes
mention, of the tribe of Tevi rendaring oracular decisions only and
offaring saserifices. It is possible that the Levite actuslly funetion-
ed in & judieisl cszpscity =t some time or other, ziving decisions in
eivil and criminal metters, but it is my belisf thet the oriests
oracticelly at all times were authorities on the garapmonisl law alone.
Breke 44:289, = priestly writing, speais of the priests s JuGges, in
ceranoninl-legal controversies, meinly. Lo decide hetween holy and
orofane, betwsen clean and unclean, wes ikelr main taske

ihe Levites in nogt-sxilic times acted se judici:zl =asistants
~3 is borneout in II Chrone 19:&, which speats of a loeasl zourt in
sazh eity comnosed of severnl lay Jjudges and Levitiaal assistgntes. I
ChroneS3:47F and 26:29 soeak of the Levites in a semi-judicial capacitye.

hug a superior court composed of = more exverienced and wiser bhody

=

0f men heard the more daifficult cases. It was no doubt organized with
a heneh of 1lay and olevriesl jucges, II Chron.19:8-10. In other words

tha judicisl suthority is divided 'nd is 1o longer the pet possession
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of a certain distinct olass. LThe powsr is divided. From these

courts,no doubdt, there devsloped the local “anhedrins and the great
anhedrine Yhe chief purpose of the neople wea to separate the

church from the =tate, permitting the priests and Levites jurisdiction

over the ceremonizl and ritusl laws and assigning the cases involving
eivil and oriminal procedure to the Senhedrin, which originally was

compoded of both lay snd clar=y representatives. [he zreat Sanhedrin
retained for a long time the High Priest at its head. It was composed
of seventy-one memberas deriving its origin no doubt from the priestly
injunetion in fHum. 11:16,

Ihe decisions which ware occasionally rendered by the priests
were often basad on the “toroth" and referred to as Hamishpat, cf.
Leve 5:10 &nd Num. 15:24. This would load ns to bdelisve that the
e 20de of laws ieg but a Judean counteronart of the northern Israel-
itish "Judgements" and of the religious snd humane laws in Ex. 20:25=
23:19. The Priestly writers bazed their codes on the ethicsl and personsal
teachings of the early codes. Witk this as a foundation, tﬁay resred

treir ritunal end hierarchy,
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Chapter IIT

Witnegses snd Cathse.

I. The Tusstion of Witnesses.

Just as there is no mention made of the method of judicisl
procedure in the nomadie vneriod of Israel's history, so there is no
caference to the number of witnesses for decidingmatters in primitive
timesy Howevar,ohe may correctly infer that the prevsiling custom
emong “etouins of the desert that two or three witnesses be reguired
in mostly all cases, was in use in nomadic Israel. If & Bedouin owes

another and refuses tc pay, the creditor takes two or three men as

witnesses of the refusal.(l) In this connection it is very interest-
ing to note that the evidence presented by the witnesses is not ad-

missible if the opposite party objects, unless the witnesses have been

summonad in dne form by ceelling on =11 nersons when the transaction
tazes place and exclaiming "Besr Thou Titness, O-em--- «"(2) The nomad
insisted that witnesses be had whenever any transaction took place as
for instance the purchase of the Lave of Jachpsla by abraham must tske
place in the presence of witnesses, ctherwise & dispute regurding the
actual oymership could always arise =and one party's word would be =8

00d =8 snothor.

42
Ihe sparliasst document that mentions witnesses is Ee ecd it is very

hrief. Zxe 25:1-8 insists on the absolute truth of the witnesasess, in-
dicating thot perjury is & serious crimes I« Eingses 21:10 shows that
more than ons witness wes necessary in the caése o a death penzltye

* (1) 1illsrd, Devid, "A Journal of Travels in Hzypt, Arubia Petraea and
the tHoly Land." pge. 1lide

(2) feathermen A, "The Aramezns", DEe 5E86.



GEe -

Then Naboth was Zalsely cheryed with YWlasphemy' and tressonable
utterances in I Kimgs 21, it wrs agsumed o8 & matter Of course that
two witnesses were required. <his was in the reign of Abab (876-534 BC)
who was a contemporary of Jehoshaphat of Judah (875-849 B,C0.) =snd the
narrative runs ss if thé law were then 80 old that memory of its
origin had passed away. Ta, therefore, cannot be fer wrong, il we /}TJ
AT

refer its origin to Solomen's day (970-935 2.0e )e However, I am of
the opinion and I feel that the facts, bear me out, thet from the
vary beginning of Israel's nomsdic life, the institution of witnessss
beceme inzra2ined in the hearts of ths peoples [he institution of
witnesses 1d & creation of nomadic 1life.

Having determined thet the institution of witmessez is a product

>

of the peglorsl period, the guestion th t now arises is: how many Wite

nesses were required in later Isrmelitish lsgal procedure. Jrom such
passazes as Dt. 17:6 and Dt. 19:15, we arrive at the deduction that the
Jeuteronomist insisted thot more then one witness is necessary to con-
vict. Dte 17:6 limite two or three witnesses to cupitsl cases. Irom
Jte 19:15, we lesrn that more thon one witness is necessary to testify
against a men cherged with a high crime or a misdemeanore.

Centeronomic legislation iz wvery exrslicit in its denunciation of
f213e witnesses. <Lhey are to suffar the nenaliy of the crime unjustly
ctarged, In cases involving capital offeuces, death is the punish-
ment for perjury, Dte 19:19. The reason such strimgent penclties are
nlzced on cages of perjury or serjurers hecomes obvious when we realize
that the function of bering testinony in ancient Israel as among the
‘adouins was & most solamn end awful responsibilityye The punishment
of ?1lse witnesses is similar to thet indicated in the Code of Hammurabl,

‘his does not mezn that the law which aimed at repressing false
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accusations, Bx. 25:1, owed its orizin to Babylonisn procedure. The
same ruling held gzood in Zgypt and indeed the principle of lex
telion%a has prevailed in =11 srimitive judicisl syctems.

In the prisastly writings, tha matier of witnesses 1s not changed,
excenting perhaps the number. In lum. 85:30, the guestion of witnesses
in ctses of marder is regulated, prohibdbiting judisial astion on the
testimony o one witness but prescribes no spscific number of witnesses
ag necessary. “ore than one is understood becsuse the vlaral for
"witneag" is uaai. levitious 19:16 which is =n H. document merely
denounces falss é&ynessag, while P in Lev. 5:1 says that the conceal-
ment of testimony is a grave olfense.

TUE JUSSRIOH OF OAPHS

The institution of oaths in ancient Israsl iz an extremely int=
"EEEEEEEEE’ona. It finds its orizin in Jedouin 1life and was uaiﬁilg

a2 substitute for a case where no witneasses could be secured. among the
sedouins, il there 2re no witnessesz in the case, the kadi requires

the defepdant to take a solemn oath, protesting that he is innccent

of the charge of which he gtsnda acxused, which is considered sufficient
to entitle the perty to 2 verdiet of sequittal. (1) The moat :ommon
oath in the simple Hedouin life woz knovm 28 the "osath of the tent
pola", where the person taking the oath touches with his hind the middle
003t of the tent and swearing by the 1life of the tent and its owner.

o doubt the reason for swesring by the tentpole hus its origin with

the adminiatrrtion of justice in enrly times ot the door of the tent.(2)
«mong the Bedouins there was the "oath of brotherhood" made between

the sheiks of tribes for political or rather advantageous motives., The

* (1) Feathermsn A, "The Aramesns™, pg. S566.

(2) Vide Supra pge 134
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oath binds those who have taken it in evary respect &a-hrﬁthana,-amh
ceot in the matter of marriages for there is no prohibition of
marriage betwesn & brother and his brother's sister. (1) fThen there
ig tha"oath of the wood", which consicts in teking a stick or strew
and swesring by it. ©he kedl takes this smell piece of wood or straw
Prom the ground and hands it over to the defendant =and tells him to
swear with these words "Take tre wood and swesr by S0d and the life
of khim, who caused it to be green snd dried up." (8) There cin be no
guestion that Isrsel develoned the Hedouin manner of t-xinz oaths sand
brought it with them into Censane BEx. 22:9-11l, soeaks of =n "o=th of
the Lord™ which was taken in cases of controversy, wherein witness-
bearing was impossible, that is, where there waz no cf?éﬁhéﬁanti&l

evidence. 'The Shevuah wss no doubt to be employed in defending ones-

gelf ageinet charges of stealing or losing the propsrty of 2 neighbor,

which had been entrusted to fthe accused. ULUha simplest fornm taking

of
an ozth, was no doubt the 1ifting up of the hand to heaven, cf.Gen.l4:22,

Ix.6:8 and Dt.52:40 and was congidered to be binding forevers

The placing 02 the hand under & person's thigh (efefeneg4:2 and
£7:89) is & rare form of taking sn oathe It is found only in these
two instencess It is from the thighs that one's dezcendants come,
so that to tske &n oath would be eonivalent t0 cslling upon these
dezcendants to maintuin sn oath which has been fulfilled snd to avenge
ona which has been broken (Delitzsch) (8)s

In lster literzture, Dt. £9:18, an slah is used. Uthis is sn oath

son* ining =n imprecstion such as "God do so end so to me, ete."

* (1) Ledy 4nma Slunt "Pedouin {ribes of the Zuphrates™
(2) Burekhardt J.L., "lotes on the Bedouins and Wahabys."

(3 “odern inztonces tre recorded ol Zzyoti=n tHedouins scting
gimil rly in making & solemn asservetions




fho inoident in I Lini® 6161 indicates bist before the insti-
tation 07 the central sanetuszy, the cunstom met have bden to #mem
oath at every shrine or holy sanctusry. It would be done in the pre-
sence of the deity, which was felt %o be very efficacious. Where
existed the fear that if one wers to swear Palsely in the presence of
the delty, surely the deity would avenge himsel? right thers and theme
‘re incident of the zuilty Hedouin who mggresd to taze an oath at a
roly sheine, btut on his way, fe'ring the possible consequences snd ihe
wonahle avenging of the erime and perjury by the deity sinece it w:s to
be fnken in his presence, is filled with terror and confesses, (1) 3aa
dicates the reason for the insistence upon ths holy szhrine. {rners.ore,
i one took the neme of Yohweh fzlsely, one wes uilty of per jury §

“te 19:17 snows that at the tims of T, the ooth of purg tion wes token
hefore the authori.ed officisle even as imon. ihe Jedouins of the
repent dsy, it may be vwads beforo fhe sheil,

“losely =lligned with the queetion of oaths im the princiols of
"trisl by ordesl%. It iz not my purpose to devote any time to & dise
engsion of this 9?339 of legi 1l procedure 28 it does not involve the

oricinge of the humun. It is & procedure dependent upon the deitye
-"111, before I conclude this brief erupter, & word should be s«id
shont 119 ploce in Iarsells Yhe Code of dAsmuurebl lays sreat emphssis
on triel ny ordesls Where independent evidence is not aviilable, it
, 1=y2 down the law that 2 msen muet appear "before God” or undergo sn
Similerly in 3x. £2:7; the man from whose kseping 2 nsighbor's

ocdeile

tepozit. ie stolen can regurt "to God" to clser himselfs und in = like

« sugpected herdsmen esn take the "oath of ¥Yahweh ™ that he has

Ennar '

* (1) Cock Stenley se, "The Lawe of loses ané the Sode of Bsmmursbi,m
BPoe OE=04, {




t'e ndrinistration of the Sotsh witers. Chie is similer to the "fire
ordeal in the "Fodli" country,(1l) eand to tke 7irs (rdetl suwong ‘Boﬁmim,"
The tricl of achen in Joghnsh 7, in whick the lot sepsrated the
suilty men from the rest of his brethern, belongs more correctly to the
cotegory of militery offencesthen to that of criminel procesdin s. It

too i9 & relic of primitive procedure and would seem quite out of

rlsce, in later Israelitish Jjudicisl practice.

* (1) Pesthermen &, "The Arsmeans" pg. 427
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Jhazptey IV.
PENALTIES,

The bezinnings of Isrzel's penal system are found in the history

of her nomadic life. 4lthough the “ook of Jovenant is tue first dee
finite legal code to stipulate certain vensltles Ffor certalin crimes,
the nomads practiced certain modes of ounishmant that find expression
in the later codes., It is true that the oractices emplojed by the
.omadie tribes arse not general and common to every tribe, yet we find
certair princisles of punishment in wvozue throughout =11 the tribes,
(ne clan mey have adopted one mode of punishment while the otker tribe
adheread to a differcnt methode Then szain, one tribe may enforce &
certain law while the cther tribe may be very lax and negligenty in

the enforcement of the same lawe The groat difficulty smong nomadic

trives is the execution of the law. Ve find no officer to enforce the
decision of the kadi or mebeshae. =Fublic opinion =lone seems o compel
obedience to the lawe In extreme cases and as the utmost penaliy, the
offender is turned out of the tribes If someone xills his owm father
or brothner, he is not executed, but bapished from his family. Ee no
longer i8 permitted to enjoy the family rightse. (1) The cmse of Juin,
who after glsying his brother 4bel, is banished from the clen,--1is
purely a Bedouin custiom dealing with such criminalse. A wild aud Jswless
Bedouin, = man who may rob, fight and'kill with impunity cannot liwve
pnnder the contempt of his own tribes (2)

In other cases of homicids, the Pedouin law leaves it to the fZamily
of tire decensed to 3o itself justlice-~-~for revenge is & duty with sll

LA e ot - :.._-.‘,Jm.
* (1) See Musil pge 360.
Fa

(2) By =n American "Incidents of Travel in Zgypt, arabia, Zetraea
and the Holy Land", pg R200<206.
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his relations within the second degree.-=- The idea of death purgiog a
desth was ingroized in the hearts of the seople. This obligabion of
vengeance is so sacred thet men will travel great distances %o sealk out
the murderer of a relstion. (1)

"ines smong the nomnds are arbitrarily imposed as a sondonemant
for ocrime and are thus mede a potent instrument of extortion, corrip=
ting the administration of justice =nd rendering it an article of
nerchandise subject to barter snd salee (2) Definite amounts to be
paid in fines for certuin orimes are very rarely gtipulated, thus
af’ording the sheik or the kadl to impose any fine he carasS. In the
majority of cases, the materisl wealth of the culprit was tarxen into
sonsideration 2nd not the merits of the individual case. 1In genaral
ta1e two guiding principles of nomadie Jjudicisl orocedurs are the lex
talionfs and the law of pecuniszry compensatione In many instances, oxen
and sheep took the place of money. In Israel, this principle remained
for & long timee

In the 3ook of the Covensnt sud other primitive codes we find
the death senalty imposed upon cases of deliberate murder, Bx.21:12;
improper conduet to porents, =x.21:18,17 “nd men-stealing, BXe&81l:16s
It i difficult to ascertain corvectly the different methods of ine
Micting this death penzlty in early Israel. stoning und the sword
seam to hove been tlhe comunon modes =mong the Hevrews of inflicting cupi-
tsl punishment. Vhen the former method was mdonted and this was the
nore common oractice, the witnesses were first to throw and then all
tie people present., tut such & method was very late as is indieated in

Mumel5:55,86 and Jt.17:7« Capital punishment by the sword was probaily

“ (1) Lady Amme %lunt "3Sedouin iribes of the Luphrstes”

(g) Featherman 4, "The arameans™ Pg 680.




— e

i

performed sometimes by the exevniioner thrusting his deadly weapon

into the bowels of the criminal or condexmed person; but there is

no doubt that little sttention wes peid to the mode of thus dispatching
nime fhe incidents in I.,58mel5:85, I Wings.2:25,%29 show that during
the monarchisl period the sword was resorted fo in strikiug down
“aderal prisonerse

rhe cage of (ens obi@4, where the father-in-law orderm hie dnue
citer-in-law to be burnt reflects & very primitive cose where the
fether had the power of life and death over the housenclé. Joshush
7:15, is a relic of an extremely primitive custom, vhich was c¢arried
over into Csnuane ILeve, 21:9 stipulates burning as a2 punishnent for a
riest's daughter that is found to be a harlote No doubt thiz was the
only ease in the late neriod where burning wes the punisinmeut. Behesd=
ing, which i8s mentioned in uen.40:19 is not common to Israelites but

in all lisiincod is & form of punizhment common to Lgyptians, Fersians,

tireaks ond Zomanse. I.Kingé*ZO:Sl indicates that strangling though
practised in Isrsel wae very rasree It was o part of the complex system
of judieial procedure, charscteristic of the monarchiel pericde In
all 1iklihood, the king leid down these rare penzliies s=s he saw fit,
smercement 1= stipuleted im 2x.21:19, while enslavement i3 in-
ficated as g form of punishment in Exe22:8bes Scourging is mentione d
ir Dt.22:18 and ﬁt.ao°2-u, indicating a Deuggronomic institotions
Teath, 'tﬂﬁggb' sud amercements sre spacified in Hzra showing the
late use of these form of punishments, Ez.?:lz-zs. The penalties of
erglavement and scourging had become obeolete during the late priestly
school bveing supplanted by Ezra's law of banishment snd imprisonment.
It is possible that Koreth at =51l times meant banishment; the decision
:oming from the oracle, ¢f. Genel7:1l4 aud Ex.l2:16 end Lum.?:18.
fhat Koreth et any time meant the desth penslty is highly improbable

51tho e 81:14-15 wonld favor the view that it did mean Desathe
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Z“oroth no doudt had three mesnin a:
(a) Bxile g3 indicated by Bzra
(B) & lighter penaliy to be borne at home for a limited Qeriﬁafv
a8 is indicsted i's Eie21:204
(e¢) Teath as horne out by Ex.31:1413,

Phere i a great deal of ¢iseunssion regarding the meaning of
the ohrase "latom Yinakem". Tetrer it ie a specific senslty or not
is o matter of sneculation. Ihe grezter daifficulty is to discover what
it was. In the first plece it might have referred to punitive d=msges
in the case of smiting = sleve with s rod that produces death,Zx.21:20;
bt thet would hardily be adequste punishment for sueh an set, It must
have been somethin. affacting the pervon of the cnlprit with some
severity. he particular term is unigue, there being no other instsnce
12 its uses In Judges 15:7 end 16:28, Zamson uses it to me=n "the
sisnghter of & multit de". Iikewise the passsage in II Kinge 9:7. That
"islkom Yinakom" cennot mesn denth is epparent according to Sulzberger
from 4wo facts: (4) Yre offendsr did not intend to kill the men and
wag tlerefore suilty only of manslaughter. (b The same codes use the
tochnichal term "Mos Yumas" in the seversl osses when the offenuse

is capnitel. hat Nakom Yinekom me=zns. I was unsble to definitely aee
]

scertoine Yhat it wes & survival of the primitive custom of blood
revange, no one guestions; but what it hes come to mean in later Dieces
of legislstion is difficult to determine. In 211 liklihood, it was &
term whizh denocted some sort of negstive banishmentis In certrin vassages
of Jaremish such as 46:10,50:15 and 51:96, the term is used &8 denoting
di-ine vengeance for ‘the wrongs committed by a groupe This is & very
late use of the term, when ethicsl and rorsl teechings as laid down by
the oronhets held sway. ZEzek.25:15 uses the term in connection wi th
national vengeance of ome nstion pon emothere Tt is possible that the
torm which was very vague end indefinite was given divers interpratations

by the 4if’erent deciding judges in the @ifferent pariods. -
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It is & very comnon bslief that the encient Lebrews did not koow
off "imprisonwent" es an sctuel form of punishuent. However that dew
privetion of liberty was used at cartsin rare times, is indicated by

the diflerent terus denoting prisonse [The terms "iekmar® in fexd0:5
and "Beth Habor" in iBx,12:29 indioente Igypticus origin. In Zzyph end
‘hoénicia, imprisonment was e very common form af punishment. tene
39:80L7 pears this point out. ‘he Fhilistines resorted to inearcerse
tion 28 & penaltyfﬁa aviderced by the Samson story in Judges 16:21.
4t the time of the lMomarchy, there is found Pivst mention of prisons

.
in Israele In I.Eings 22:27, Zedokisk orders that Vicaish bhe put into

plrisgu ==
prigon, the "Zeth Hakele.

In exilie and pogt~exiliic times, the oprison baceme = common
institution in Isra&sl where prisoners would be kepte Thoge swaibting
trial would be remesnded to the prison, Leve24:12, Iumeli:54. 1o doubt
this prison was located in the cepital city, and here persons srregted

for trivial offences would be kepts Ihus we see that in enrly Isrsel

the prison was unknown, exeept thru Igyptien or Pheonieisn influencze;

while leter the nse of the prison was incorporated in Isrselitish
legislation. =The theory that the 200k of Covenant wes the first legsal

Eode in isrsel to stipulate priconm confivement is based on the idea that 'f
the Makom mentioned in Lx.21:15 is the primitive form of the prisons.

“sre the one zuilty of man-slsushter would goe. S.ch a theory is likely.

It would also suppose thet the "sepsrated city" of Deuteronomy ond

tie "eity of refuge" of the priestly writings,'wara prison citiese Va
I this be trne, then it is not difficmlt to belisve that = person, (19
whoze ovfense was of an inferior kind of manslaughter, would as a punishd
ment be deprived of his liberty for a times

(Ilote) Hanging is mentioned in the Nook of Batler, indicating Persian

inflvence. tilstion 18 a De te form of punishment Cor cases
o indecert sssauli ofe DE.R2G:1l
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In this last ehe ter of my theesis, I shall attempt to aite
typical and actusl csses involving judicial precedures In accordance
with the limitatiors of my thesis, the casec cited éhall aeal only
with eivil end aciminel procedurs. Therever & deduction heg %0 be

gines the csses appesrs incomplete, it will be besed solely on

-

tre moterial presented in the other chapters of this thesiss In

comnection with these oases, terms such as "Goel" nud the like will

ead explevation and T shell sitenpt to present sane in gertain foout=

- -

notess MHoreover, I shzll try to show the narked development in the

[}
trial processes of & case thet involves the sume prineiple, but is

ne tried at sltogether different times under diverse circunrisiceSe

I. PROCEDURE Il CASHS Cf IUADER MAUSLAUGHTER, AUD ,aBSAULT

ae Uodes prior to Je:

In the first place, we rmst distinguish detwsen murder and men-
alouzher in the early codes. Zxef1l:l2-14 points out two degrees of
_Fomicide. There the desth pernalty is impoged, we 21l it murder; but
wrere it is not imposed, we rafer to it as menslasphter. Ixze21:15
deperibes manslaughter ag aects of violeuce that mre not premeditated
nd where ot directed the man. The Hebrew terws ksed are TS x5

ares psx oasxM . 4 person ehorged with homicide would be tried in the
21ty whore & sanctuary was by the elders. If there was doubt o8 to the

evanct case, whetiner it be mmrder or manslsughter, the culprit couldé run

+5 n senctuary (imkom), Bx.81:15 and be protected there if re selied hold

of the nltsr of the l=konm of sny of the cantons in tie couniry (L)s

¢ (1) Solomon dia not respect the Senctuary right ofe I.Xing 2328,
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Tt is very lirely that some sort{ of an csth to the Iord, probably | =
notn 68 the "osth of pltar" wes taken, professing imnocences Of '
conrse such an institution did not exist in the desert, for primitive
custom £id not distinguich between wilful and unwil{:i43urdsr- It
begon with the sntrance into Canzan and wag no doubt used till the
‘ederalizationy of the country or to be more correct, mot till the
Jeuteronomic reformeiion. II Jameld yould indicate a jrowing dissatis-
faction with the ndministrotion of law in the seversl centons end &
evament in favor of a high federsl supervision was making progress,
Sxe£l:14 eays that an out and out murderer, who seeks protestion
1t the aanctuary shall bte taken from trnere. This passage in the Book
of the Jovenant desla & severe blow to the pagsen custom of sanotuary.
-2 purderer if reslly guilty could no longer seek protection within
the environs of the lakome. The Jook of the Covensut which mentions
the inatitution of Kofer (1) in £x.21:80 pernits it only in the came

of mengleughter. YThe nomeds permitied this principle to work in cert=in

cises involving murder., Zven though the Book of the Covenant stipulate

~ofer in cases 0F manslaughter only, the law was no doubt violated aznd

nisepplied to cases ol murder Por at the time of aolomfn we lesrn, the qud

Lufer =8 mpnlied to murder cuses was totslly sbolisheds

fhe low of Ex.21:22 whieh hea to desl with a cese of miazcarrisge
cirectly due to two men vho were guarrsling, is one that involves
tomicide.s In case of seccidentzl death like the incident in the passage,
the genersl rule praviiled thet the desth peunalty could not be impo-
sed Cor homicide, unlss:s it waes committed with melice aforethought,
(1) Kofer means rsnscm, slthough in four instances, it means bribe,

8+ge "shoched". It nenslly wes o sum of money pald ss a ransom
for the elleged criminal,

b
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which would be very difficult to determine, (he procedure involved
in deciding sueh & case was this: The Pelilim (1) would make a just
appraisement of the damage suffered by the woman, il she lived, or
by her husband in consequence of her deathe. (he decisiom in this case
1o similer to the Hedouin practice: Wemn jemand sus versehen eine
ehwangerse irau stoest, so dsss diese vorzeitig gebiert und dss Kind
stirbt, muse er ffir desseloe den vollen Blutpreis eines Wannes zahlen.
mt es der eigene lunn, S0 zs5hlt er nichts.(8) ihus it ceases to be
a criminal case and necomes a civil onee.

In cases where the murderer fled to the altar, the Exodus law
atipulated thet tre famil coel (5), who was entrusted with the death

-
srrent, wovld have vo go and take the murderer from the altur.

Y
QD:DEL
* (1) vhe term "pelilim" means in some cases "tO level™ with a roller;
to lay evenv—Mence it i5 possible thet the term could refer o
those who would "lay even" a couige, thal 13 %0 laid 3 22088y

t0 sdjust = difference or to asct =28 umpire oOr referses In othar
words, the Pelilim were no doubt ths lawyers who would plead
eages, ‘'he Eithosel of the verb "20lal" besars guch & contention
oute It mezns to intergede for, to supplicate for anyoue. In
other words, to act as mediator, cfe56u.20:7 snd I.32me7:6 (See
aegening' Hebrew and Znzlish Lexicon) Sudde has a different read-
ing for the term (soe Stade's Zeitschrift" XI, 101) '

(2) Sees 1usil, DpRe36be

(3) The Pomily Goel in the primitive timss was the next of kin who
was =llowed to inflict ths punishment of death on the criminale.
I+ is s recrndeacence of tha old arab code which says that he
who shedd bBIOoE, owes on that account blood to the family of
the slain persone This debt may not only be claimed of the
setunl murderer but from 21l his relations. I£ one death is
simply avenged by the death of another, the mccount is consider-
od Settied. (See iillard D, "4 Journal of {ravels in sgypt,
srabia Petraes and the Holy Land" pse 1764 )

In the later assricultural period, the foel wag a trioal .venger.
The tribe loozea %0 hip to avenge the death of a kinsmele
(See fPenton "Early Hebrew Life", pPge 50)
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2.0, (000
It i3 very important to nofe the progressive echznges De makes
in the procedure involving csases of homicide. Lhe stste, and not
the fumily or clen shall have exclusive jurisdiction over=z1ll homicide

cases or in the werds of the text, the scknowledgement of national

blood-zuilt for homicidse The “euteronomist abolishes the right of
the femily Coel to receive the werrent of execution from the elders
becsuse he became too corrupt snd in miny cases did not take the

sarderer from the sltsr, as he could be easily brivede. In this connec-

i
tion, there is the theory thet the GCoel Hedsm, referred to in Dt. 18 |9
I

Yo

etce was the newly cereated Paderal officer for each cnnion, to renlace
the fsmily or tribel Coels <such & theory ig & very likely One as we
rnow that the old f-mily Zoel wis gorrupte 2till the view that the
uoel of the enrly codes functioned ir later times ig ulso credivle;
T, 19:6 which speaks of the voel-izasm would indicate that this
officer wee not sppointed by the fodernl states, else wial would be the
ides of seying "while hiz heart is hot". Only one who nas direct in-
terest in the cage such as & relative or clogse f£riend could become

"hot" over thre slseyin. of =n individusl. However, tre other theory that
the Uoel Hadam was a federsl apgpointee 2 gort of sheriff is highly
nlangible and deserves cousideration. Tucthermore, tte eubheronomist
abolishkes the Mzkom snd estrblishes tyrpe juGleial districts and one
eity in eseh to whiok every pergfatrator must zo, Dte 4:41£7, this
irdicstes an enlargement of territory and o more highly federalized
sostem of governments Lhe Kofer for menslaushter is sbolished =nd the
substitution trerefcr of intern*ment in the gepnsrated city &8 sunish-
ment Por tke crime is instituled. the tendency of the De writer 1is
towards communsl responsibility in contredistinetion to the inaividusl

responsibility of the gorlijer codes. Decharacterizes manslaughter el
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48 A YT Daa . that he had meted withont intent; thet he had

ucted on the spur of the moment, of.188,5:13 and Job 36:12.(?“"' | )

In cases of menslaughter, the following procedare is ua;zf the

acsused, known a5 the Rozsuch, muat go to the designated citye. Ho

ofer is allowed. In this designated ¢ity, he is to expiate his

erime by internfment for his offense of menslaughter. In case he
refuses, the oel-Eadam must put him to deathe 4 ressonable, fixed \;{
time, the length of which does not apuear from the records was allowedl'
to enable him to reach the designated city. If he terried on the way,
he paid for his carelessness with his life,
Procedure in Dt. 19.

The murderer is tried by the Zikne Ha-Ir of hisz city. The Goel
Uadam would receive the murderer from the Dlders and execute hime In
the mejority of cases, the verdiet rendered was manslaughter, rather
than murder, becsuse a conviction of murder, punishable hy death, would
taze away the family's opportunity for punitive damages. In case it was
nongleaughter, he would o to the designated city. If the conviction
waes murder, he could in 2ll probvability meke an appesls ‘the D text is
not explieit in its clue to tre nature of the whereabonts of this .
apoellate tribunsl referred to in Dt. 17:8«1ll. Zven if a settlement wasiQ
efTected between the murderer and the Pfamily of the murderer, it did not
help the culprit under the D Law, for as soon &s he left the designated
city, the Zoel Hadem was comvelled by his warrant to put him to daathe
Se o _Jodes:

The priestly writings show a marked advence over D, Jjust as the
“euteronomic writings indicated 8 marked improverent uver the earlier
codes such as E. and J. DBvidently in the eyes ol the priestly anthor,

the three designated cities, the Loel Hdadem and “ikne Ha<Ir have not

azcomplished their purnose. ILhe Goel Hadwp hes not oroved his ability

’;‘”‘\
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to prevent the practice of Xofer. FKe has evidently learned how %o
circumvent the law. <Thus the whols institution is remodeled. In
lume36, the zuild of Levites act as the judicisl authority. P makes

the following innovations:

8¢ Jix cities of refuge

be monslaughter is indicated in lum.35:22 as
meaning through error.

ce Instead of a cantonal trisl in cases of murder, we
have a Mederal trizle. YLhis mekes for less brite.

frocedure in lume. 5043

I'he perpretrator of the crime goes to the city of refuge, in
order that he may not die at the hands of the toel before he has bheen
adjundged gullty of murder by the federal court, verse 12. ULhe ®dah(l)
mentioned in verse 24 is the federal court of appezl to be used after'

the decision hod besn made hy the Ziknme Us-Ir. If the Hdah refuses o

affirm the convietion of murder as l=id down by the Iikne Ma-lr =:.d
declares the offense manslaughter, the “oel zadim, whoever he is at this
time, suapends the death werrant but does not ammul ite ‘the orisoner
is remanded to the city of refuge, there to remain. In P the term of
confinement ig fixed. He is to be discharged at the death of the High
riegts Lhis wes no doubt an indication thet = new adninistration was
teking hold of the reigns and would not hold the scts of the orevious
adminsitretion bhindingg verse 25. If the prisoner should at any time
orior to the High “riest's death commit prison breach, that is, zo
ovtside of the city wall, the uLoel nadam's death werrant becomes
operative and it is the latter's duty t. execute the prisomer, cfe.v 27,
t the expirstion of the vrisonar's term of service, the deuth warrant

-l

loses =11 force 2nd validitye. Lhe manslayer returns to hiz home free

from ny fﬁrther consequences, cfs v 28+ Xofer is absolutely forbidden

*.11) vide Zupra Dge 26
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in the case of murder, ind although denounced in ceses of mensisughter,

st have been prectised at times. The defendant's term in the eity |

off refuge may ng} be evaded or mbridged hy componnding cfe 524 |
for the first time, do we hear of cities of refuge. in Ex. 1t is

the Mekom and in Jeuteronom , it is the separated ecity. FPrior to?l,

these places wére in esntonul or tribal tcE::tory, mt Ln the priastly

|
writings, thay are federsl citisse. Humbershaﬂ and 21 defire murder by

the expressions "previons eamity" and "lying in weit".

The injunction in Josh. 20 ia similar to the merrative found
in Nume 35« bHere too, six eities of zefuge are to be set asides Then
the defaendant arrives at the gate of the refuge cifty, he stands before
the Elders of thet city =ond stetes his cage. It appesrs safe to affirm
that he always stsutes that there was no murder; thet it was a case of
ARAWA or VY *San, If it was sscertained that it was a case of
snglaughter, he would be detnired in this federal city to which he had
fiede. Here thes prigoner wonld remsin till & new regime undsr = new
Tigh Prisst took ofZices If the Edeh actuxlly fanctioned, then it was
5 sourt of apoesls in this mettere The Rd=h hezrd the 'ppesl of the
yrigoner and would in ths majosity of instances grast the apoeal, thus
adnitting the orisoner the federal city, v6.
Procedure in Lev. 24 (EH)

This text makes no aistinction betwesn murder aand manslaughter
and hence Faila to indicate the latier's of"ense. Lev. 24:17,21 stamps
Pomicide as a federal law whers the murderer must be put to deaths
fem. 9:5£7, which is of very late origin states that he who kills & man
muat anawer for ite IYhe whole community is responsible for the blood-
shede Nationol resvonaibility is emphasized in contradistinction to

t's early individualistic rssponsibility. (1)

* (1) Vide supra pze 435

.
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o0 of man found elein in a fisld., Dte 21 (B)

Cage: 4 man is found sluin in a field and the murderer is unknowme.
" Procedure: dAe The IZlders measure the distances unto the cities which
are round abouf the slain men, Dt. 21:l.
Be The Zlders of the eity that is next to the slain men
shall then wash their hands over the sscrifice of a
heifer, v6, making solemn protestation of innocence,v7.
The reference to Shoftim in v £ is no doubt an insertion since they
have no part to play in the incidents The reference to Kohanim in
TeO i3 no doubt a priestly insertione
I'here sSeem t0 be no actusl cuses of sssanlt involving judieiszl
procedure in the vsrious codes. The Book of the Covenant orders paye
ment for loss of time and insists that the one assaulted be thorovghe
1y healed, Ex. 21:16ff, This is similar to the law iﬁ thae Code of
Hammuarabi which stipulates the peyment of the doctor. The lex tnliunqé
is emphasized ia the B ook of the Covenant 2lthouzsh there is a tendency
to substitute & milder penalty, especitlly when the victim is s slave.

2e Procedurs in cases of Zobbery and Theft

The egses involving robbery and theft in the 3Jible deal in the
main with crimes ageinst land oroperty slthough thers are a few in-
stances where theft of general possessions is indicateds In the eurly
codes, the principle of lex talion*s holds swaye 8%x¢21:37 says that
the stealing of an ox or shesp which the thief kills or sells shall be
restored by the robber, five oxen for one ox, and four sheep for one
sheep/ Lhis was the nomadic custom of dealing with thieves. If the
theft is found in the hand of the culprit alive, he must pay twice its
value, Zxe28:3s If the thief had nothing to pay, then he was sold for
¢« gum egual to what he had stolen. If a thief that is found bresking

in a certain dwelling, be killed, while it is broad daylight, then the

P
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slayer shell make restitution; tut if he is slaln at twilizht or in
siteh dark the slayer is mot zuilty of murder since he zould not see
how to defend himself. This sppears to be a vsry advanced law,
protecting all sides.

The D code in Dte 19:14 and 27:17 voices = general prohibition
azainst land stealing end = public condemmation is the punishmente
Ihia incident reminds one of the curses of the ancient 3sbylonian Kings
upon those who removed their neizhbors’ landmarzs. (1)

; Cases of Xidnapoiny which come in the cstegory of theft are ¢
2§t svidanced in the codes. Hxe 21:16 merzly states that death is the
penalty for kidnapping and Dte 24:7 reiterates the same lawe This
wonld indicate that the law of kidnapping never changed in Tarezl but
| was always severe and carried with it an extremely sSecvere punishment

for a violation of the laws The Jode of Hummrabi is equally severe in

the punishment of this hcin{ous crimes In faret =11 psoples looked dowm
noon the kidnaprer as the lowest tyve of criminale

3, Oases involring CPropesrty Rights

L. BProcedure in Bx. 282:9Ff: if o men tokes zm ox or ass or sheep 1O
gusrd or herd and it dies, or is injured or is carried off and there
are no witnesses nor svidence, the shepherd swears the "oath of Yahweh"
(2) that he hes not put his hands to the goods of the owner and his
word is finelly sccejted and no restitution is mads. However, il the
animsl is stolen, while it is in his possession, he must maie restitu-
tion bhecanse it has been a case of pure negligence on his oarte In
cage o wild bamst hes destroyed one of the “nimels entrusted to the
znardlzn shepherd, he must bring the mengled remsing as evidence that
va ig not reaponsible =nd them no restitution is made, Exe.22:12¢ The
‘ (1) See Johns C.4.%. in "Babylonian snd Assyrisn Lews Contracts and

Tetters™ pg. 191.

(2) Vide supra dEe 94
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narrative of I.3amel7:54 indicates that guite freguently a guardian

to take care of sheen and other snimsls was appointed. Such no doubt
was a custon common to momsdic tribes. (he people of losul would en-
trust their sheep to ithe haddedean arabs. (1) Sen.dl:39£f, which is

an early document indicates that it is unfsir for an owner to require |
his herdsmen t make good for the ravages vf wild beastse ¢ et 5J1;

8. Procedure in Bx.22:8: - If last property is found in the hands of

another and the supposed owner says "this is it7", then the ac:user,
and the accused come "before God" (crscle) and tie ome whom the oracle
condemns, pays Gouble to his neighbor. 1he decision in this case was
ne doubt arrived &t by an ordesl. (2) The sccused if guilty makes the
usuel two-fold restitntion; the accuser for his false charges says

twice the wvalue of the property =8 comoensation.

v« CaBges of Iransferaence of Froperty

The eorly codes do not mention such procedure, which would seem
to indicete that trgnsfarenee of property in primitive times did not
involve actual Jjudiciual procedure but was done privately between nerds-
méne Huwever, in the later codes we have direct references to cases
involving such procedure. Hen.25, which is a priestly prodoct bes
the transaction take ploce at the gate of the ecitye ubraham insists
thet sowe exchange take place which would meke the deal ﬁinding.
"itnesses ure also reguired to comsummate the deal, v 16, to make it
gurey v20s In Ruth 4:10, the acinisition of a wife is treatfed us &
transaction involving traneference of proporty #nd s definite pr.ced=

re is useds In the first place, the tramsaction takes place before

the Zlaers

* (1) See ILayard "Ninevah" I pg.86, note.

(2) vide suprz pge 5o
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(v9), who 2re to zct as witnesses of the transsction, and %o confirm ‘
it (he taking off of the shoe and passing it over to the other party

wes & sign of exchenge and confirmation of & desl. (1) (v7). This was

no doubt & prectice current in Israel up to the close of the seventh
sentury for in Jer. $2:6ff, a more business like practice was in use;

at 211 events in the larger towns. ‘he transaction here, is put in
writinge Witnesses are called =and the money is weighed out in their
presence and they in turn gign their names to the contract. ‘Une pur-

chase deed, the Sefer Halfiknah was then sealed and preserved in a recep-

tacle and a duplicate was also drewm upD.

In genersl, a resl est-te transsction was effected by the glders
who scted porimarily as witnesses.

-

Ye Duses involving c¢lsim on property

Case of I‘;inda 5:16%f: (wo women claim ownership of & childe
the matter is to be decided by the iing in this instauce. Lhe evidence
of one womsn 48 henrd and then the counter evidence or testimony of the
other womsn is heard. <Yhe kinp., then makes the decision which in this
soecific case is not based on sny definite legal codes fhe incident
shows that the king was supreme and could decide matters which irvolved
humen beings as he saw fit. He was not duty bound to puide his decisions
hy any set standerd of laws, for we see that in this es2se, “olomon re-
qorted to strategy in srriving et s decision. He knew aforehand that
whatever his verdict would be, one osrty would reresin dissatisfied so
ve rasorted to stretegy in order to show up one or the other of the
slsimentse. the incident slso points out the fset that solomen was not

responsible for any new st=nderd of legel procedure.

n, Gmaes involving inheritance of property.

In early times, when there were no testamentery documents, the

» (1) The striking of the hands was 8lso &n indiestion of the confirma=
tion of & dezl. cfs Provetile ’
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fether no doubt made knovm his wishes in some recognized oral menner
probably in the presence of witnessges as wes the case of Abraham in
‘enel4e In IT Seme17:25, shitophel putg kis house in order before
committing suicide, meaning of course, that he had made some oral test=
amentary provisions.

after the desthk of the father, the inheritance was divided by the
eldest son in the oresence of some officisl who would act as witness.
In later times a contract maeking tie decisicn binding wes slso drawn
upe the D code in t.21:15ff forbids the father on the day he divides
his inheritance to leave the double portion (i.e two son's shares) to
any other than the first born of his first wife. ‘(he laws of inherite
ance smong the enrly Isrselities divided the property among the male

children only, as wss the cese among the primitive dedouinse.(l) It

ves not until the lstest narrcstives in the (ld westament EP} that
daughters were recognized as legal heirs, jume27:1£f. slthough the
narrative of the dsughters of Zelophehad is of a secondsry strats, and
bears little weight, the tradition that not until late times did

daughters share in the inheritance, can be evidenced from ite, vum.27:8.

e — —_

In passing from_tﬁe cages that involve property rights, a word
should be mentioned about debts. yrhe werious codes mention very litile
about laws regulating the payment of debts. Lhe little legislation that
we uo have, shows that the debtor ai ali times was regarded as a vietim
of circumstances &nd misfortune; one who was not to be tresated severly
and oppressivelys. <whe pook of the Covenant permits the debtor to be re=-
leased in the Sabbatical year, while the Z. code goes & step further
oné remits the debt ot the same time, Dt.l5. In laster pozt-exilic

legislation, the law of Jubilee was instituted, zlving the debtor a long=-

* (1) -urckherdt J.L. "Notss on the sedouins and Tahabys™ pgeT74-5.
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ar +ime in wkich to oay hisg orligation smd & the same time $nnurin§
the ecreditor.

£, Joges of plasphemy, -lander snd Disloyalty

Lo lBSe of Leve24:10£f. (his altbouch recorded among the priestly
writings, is au suthentic record of au 0ld case.

Opime Alleged: A son of an Igraelitish woman, whoge Ffather wae

an Ze:yptian went out among the Tsrcelites snd blesphemed the
name of God and cursed Him.

spocedure: He is brought before the presiding Judge (loses) at
the orascle, be is immedistely put into prison (1) to awsit the
decision of the oracles 4fter receiving the deczigion whigh
sttested ris guilt, he was sentencsd to death. the witnecses tc

tha_gjima were the lirst to stone him.(2)

3. Gase o% Thol% :28L
srime Allezed; Jharge of bvlesphemy and icolatrous worsnip.
Jrocadure: the cese is to be investigated thoroughly end 1f the
cherges sre proven true, then the culprit is orought to the eity
sates anc 1is stonad. 4hiz of course is only to take slace moon
vestimony of two or three witnesges and they shall be the Earst

to raise their hands eggainst him.
\g

T
the cuge of Dts is nmuch latsz than the insarted csse ol Lev. £d,
._..__.-——-—

‘he procedure in degling with o viclator of the Sabbath, found in Hume
15:58, is the same &8 in the sase of & blesphemer. The penalty ie
sath.

3., OCage 0f I Kings 21:1-7:15-164

npime Alleged: lighoth, the Jezreelite is (falesy) sccused of [ whad™)

(1) 4 Zost=Exilie institution, vide supra pc. £1.

(g) The throwing of the responsibility of the sxesntion uoon tke
itnesses would set a8 s safegenrd sgainst false witnessess,
vide Buprs 9ge 2
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curging God and the King (ihsb)e The charge of blaspheny is
gtressed over the other charge sinee it is thought it would create

o greater public sentiment against laboth.

Procedure: The king convened the sourt, consisting of Elders, noble-
men 0f the eity in vhich lsboth lived. 7Two witmesses were reguired
to testify agsinst him sud confirm the charges On the day of tne
tricl, a fast was oroclsimed by the Elders snd Naboth was plmced
at the head of the court so thet €l1l may gaze on hims The reason
’or procltiming a fest was somewhat new, It was done no doubt for
tl e purpose of lending the occasion more awee-inspiring and avspice
jons, or it af:ordsﬁ e better oncortunity for druwing the people 10«
gathers "Yha testimony of tre two witnesses ware then heard and the
——vortist o f ke oouadmes seosed u-on4ke viztim. Teath in the form |
of stoning was the punishment decreed by the court. (1)
This entire incident is wvery importance as it points out the
fact that at the time of ihab, the nobility had reached its maxiﬁ;m

——

strength snd could accuse & man on very little evidence and conviet

hime (2) MThe p'sw mentionsd in verse 11, are no doubt the court attache

e3 who had great power snd could frame up mony charges since they had

tre support of the king end queen. Lhe term am in v 13, may refer to

the entire Thody of Elders functioning in’a Judicisl capacity. Iin

other words the term am, may refer to the court which tried Naboth,

* (1) The pensliy imposed was not based on the law in the Bk. of the
Sovenant, which says thst only the marderer, kidnanocer and curser
or smiter of parent should receive the death penaliy,Bx.22:28.
The writer of the narrative was no doubt influenced by the account
recorded in Leve24:10fE£, or Dte. 17. |

(2) Presumably the property of one executed as s criminal passed tio
the crown.
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s 8imilar case of blsspvheny occuring much lster is %h@-ﬁﬁgﬁiﬁ
which Jerendiah is charged with blagpheny and tresson,

De C@se of Jeremish 26

Crine alleged: Jererieh is accused ¢of vrophesying evil in the

name of the Lord, which is tantamount to hlaéphamy and high
treacons

Procedure: The g-ywof Judsh (Pedernl Court) sat in the gate of
the city to hoar the charges presernted. Priests and prophets
acted =8 witnesses, ILhiz would show thet at this late stege,
the priests did not act &g oflicirl jadges except in metters in-
volving ceremonial and rituesl legislstione JLhe epeech of the
prosecution including the testimony of the witnesses ig then

orosenteds Unlike the cuse of kaboth, the deleuse is sermitied

to stete its ceses 1(he defencze wus led by certain Elders from
various parts ol the countrye. They were no doubt experts in
legrl matters fér their defense was bsged on legal drecedents
They cited decisions in the days of fdezekish, king of Judszh.
Che26:16 contains the crarge ¢ the court, acouitiing Jeremian
of blasphemy =zud high treason.

The procedure in the case shows & highly developed state 0of

society, where the prosescution and cdefense Zunction rna the nobility is
— -
ng longar coverful as in the aaye of ihab and his contemporaries.
'——#-“\J ' 4
Ze OBuse of Zlander found in Dt.22:15~21,

This law con hardly be sx innovation of the Deutercuomic writer
but is rather & survival oé primitive customs. It smacks of the time
when the femily wae the unite ©The most important feature of the nerratives
is the faect that the char e after presented by the husband is taken
cut of his hands wnd 18 oresented to the Zlders for their decision.

nen actd : svious £ would recter tendency to misreps ,
uch acetion i obvious for their would be & grenter tendency “%83285.




tte woman, i tbe hondling of the gass was left to ths huaband &lone

sy triviel infraction gould be enlerged ond sxsgeerated. If the
nsband was clesatisfied with his wile, he avuld frame up charges of
infidelity and pass deciszion on her himself. Sach A possibility wase
wrolded by turning the entire matter into the hends of the Eldezss

Srime slleced: 4 man wantonly agcuses his wifa of non-virginity

oy euying " I took this woman and when I came nigh to har, 11hvna
not in her the tokens of wir.inity«" DIt.22:14.

Jrocedure: In the [irst plecs, the psrente of the woman should

bring to thke Elders signs of the young lady's virginity. The

court shall meet at the city pate. The father of the accused
women shs=ll repeat the formula: " I gave my daughter unto tris man

for wife and be hateth her; and lo, he hath lsia wanton charges |

Bé;ing: I found not-in_%hy dqu;htéf the tokens of virginity; and
yet these are the tokens of my daughter's virginitye " Uhe paren%e
then spread the garmenis. containing the blood stains before the
Flders, who examine it and then pass sentence on the husband for
glanter. <the man ig publiely reuvroved and is ordersd to pay one
hundred shekels to nis father-in-lsw. However if the eharges sre
proven true, then the wife ie guilt; of unchastity belore marrisgs
gnd snculc be stoned. 4dhe entire procedure is & survival of The
primitive idea of virginity.

ve _tages involvins Sex Laws, iurrisge and Jivorces.

.o Lgy of Seducticns

the earliest laew Lound in Bx. 22:15Lf says that the penalty
y-m - et
for @educing a vir.in iz merriage and payment of her| dowry. | In
ease the father objects tu the marrisge, then, the man involved must
nay weney aceording to the cowry of wvirgins. (£ Jode) uhe loter

De writer is mors rigid in his law. He seys in Dts kagnaff that




n wen 54:3ff is a combinaticn of storiss from the pens of both
Iy +"] =y R e = - 1 .} - ~ H may
tne early J writer and the later P suthors (ke point 2t issue

m,
A0y - -y -~ - | ’ - * ~y - vy - . a1

However, the procedure in tuis case ia very vagne ond indefinitee.
= e 4 & e . oy 3 . ;

oth « and P indicate that schechem offered purchase price. P '

gays something abont an additional gift (raven) in vel2s It is

vary aitfiedlt to o %t the actual procedure wase [T is | )
ny opinion thut the P wersio L6 merely a4 gloss sinece at the

time of F, a mueh more J;Et/ tioc program for trying svch cages
W Voguee In 2ll liklihood, the eurly primitive methods were
in use. The whole ineident cg the toueh of primitlve ussge.s
'he prineipnle of revenge iz very primitives.
HBe Law of adultery

The early legal codes in Israel do not condeun adultery as

bay

+10£¢ (J1) implies that

Phayagsh ard no eavil
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wag thought of it. owevex, in & leter J etrata, Len.20:6«1]
)
2.
dultery i8 condepned srd entails hlood-guilt,. he Hlokist wiite
ings meyk & gresat advance in soelsl moralitys Gen.20:;1-17, which
=14 -‘v..'-' ‘.1' - i "-.‘- Ly = it .l-l (3] o.-' : bale) T & =) |'I- L8 5 1 & '] £ ) ] - 3 T F ¥ =1
rgodiroag Thé Jaran aug Abimelec ol Gent , condemns adnliary i Lne
most empbatic ternn and rezevds it a8 & cupltsl olfense, In the
luter Te and Is literature, adultery is vigorously dsnounced and
eath 19 ammounced as Uhe penalty for same, Tt.2E:EZZ wnd Leve£0:106
rbe cese 6L Hum.b:11EEf ig ope of Trisl by ordeéeals In tThe

Adrinistered to thne women snepected ©f sdoltery. The nerretive

{7




contains the signe by which the pecple may know if gﬁi.v%i
cuilty or innocent. «his trizl of orde l is & survivel of the
srinitive cuatom of taking an "Oath of inuccence's wo-day, & W&
zecused of adultery swears hiu ianvwence in the ‘lmwek of %the
Notivity in sethishem. ushe ZJode of memmurabi bes s case analogous
to the narrative of lumed; 4 womsn suecpected of adultery, is obliged
%0 lezp into the holy river. I1f she is innocent, ske 111 sur-

vive and if she doesn't, sshe is guiltys Aall these ordeals clesrly

reflect primitive usages sad are extrenely barbarous. Che Jotah 2 .
ordeal was no doubt re-introduced in later times by & priest who
wished to vest in himself grester muthority. It is interesting to
note that similsy rites were in nse among Hindus awnd even 1lan Japan,
where 2n accused is made to drink waterzﬁmich peper inscribed

with a certain cheracter is dippede (kis is supposed to cause him

pain until he confesses guilt, cfelluMed :&3e

Ce Laws of lsrriagec.

from the escrliest of times, down to the last legal documents,
the inatitution of merxinge was held in high esteem snd spoken of
with great Gignity and honor. DIoubtlese, in rude pastoral times,
geonomic and social causes were the bases of thig ectecms Large
families were & btlessing to the patriarahf, since the hoys could
render valuable assistance in fendlng the flocks and guarding Lle
herése Lt 18 mot my pursose to desl with the verious laws of
prohibited merrisges, the legel age of tle parties and their con-
sent tc the marrisge. I am &t sresent concerned only with those
lawe or cases thet involvesctusl and definite judicial proceduvres

D. Levirate marrige in Dt.26:b«10.

Point at issue: According Yo the law, a brother is duty bound

to narry his brother's widow, providing no child is lelt to here




60 ' ?

In case the widow nsired her brother~in-law to marry her and he re-
fused, then she institutes suite.
rocedure: She goes to the city gate where the Hlders convene &nd
mekes this formal complaint: "my husband'a brother refuses to marry
me and will not comply with the Yibum law." Lnereupon, the Elders
swnmon him end inform him of his sister-in-law's complainte If he
persists in his refussl to merry her ané says "I do not wish to take
her", then ths Flders shall have his brother's wife loosen his shoes
and spit in his face and she shall say "So shsll it bo done unto
the man that doth not build up his brother's houss." (1)

Ze Laws of Tdvorce

The Deuteronomic writer speaks of a properly attested bill of
divorcement that must be dr.wn up snd served on the wife, by the
husband who has found disfavor in her because of some evente “hen
she receives this bill of divorcement, she is free to marry a second
time, but if the second husbaund divorces her or dies, the first husband
i Pforbidden in the most emphatic terme to take her again, cf.Dle24:1l=4,
Similarly in Babylonisn law, the husband was forbidden to have inter-
course4 with his divorced wife, fThe Deuteronomic stipulation is an
jnnovation and & marked improvement over bthe primitive law, which was
in &ll probszbility in practice in Isrsel prior to IT. Among the primite
ive Bedouin tribes, divorce was the prerogative of the mon and no
pretext wa:s necessary. There was no written bill granting divorcess
4 verbsl order was sufiicient (8)e Since marrisge was a private contrast,
the husband felt that
* (1) The bedouin form of procleiming & divorce is "She wes my slipper
and I have cast her off." t%{&mw¢¢k,k)

(2) vide supr: pge. 60 note/ :
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he could oreak it whenever ie wished, Jeremish in oh.d:1 has re=
forence t0 the Teutsronomic law, which was nc doubt in practice
during his time.

be Miscellanecus Jases ond Laws

A1l the legsl documents in Tsrael mention the law regarding dis-
obedience to parents and the penalty for a violstion of ite The Elohisw
code in Ex.21:15,17 states that the punishment for smiting asnd cursing
parents is desth. The later Deuteronomic author mentions the rewuard
Por filisl pisty in Zt.H:lo and slso states the definite procedure in &
czse of wilful uisobediencs.

Ae« Case of Dt.21:18f1F

Crime alleged: 4 stubborn aud rebellious son will not hearken to

nis parenits even slter they have chastized him.

Progedure: His perents shsll brirng him to the gate of

I the eity

where ?he Blders are gathered and they shull say to the Zliders:
"phis our son is stubborn =nd rebellious, he doth not hearken to
our voice; he is a glutton =nd a érunksrd.” The EZlders shall then
judge the case and if guilty, the men of the city shall stone the
son to death.

The other scaount in Dt.87:16 dealing with the same law is orobably &

2
much later procuct since the desath penslty is no longer invoked but 2

public condemnsation of the sct takes it plsce. The priestly writer

in the cook of Holiness reiterstes the older law of the Deunteronomic

code, c¢f.Level9:38s It i8 & Teversal %o the primitive cgnception of

the desth penalty, being imposed for disobedience to parents, Leve20:94
There are muny other laws which coulé be grouped under this

riseellanecus heading such as those dealing with reverence to 0ld age,

naternal power, sersousl c¢leanliness, sorcery etee But I feel mention

of these laws would be outside of the scope of this thesis singe none of

——




6.

them involva sctusl procedure. Only the lows sre mentioned and no
procedure of enforcing them is indicsted. Ilo crses embodying these

laws sre found in the Boble.It hae been my purpose to confine my-

salf to tha lews which involve the prineiples of Justice thet T have
get forth in anothar pert of this thusis. If I heve diprocred ocen-
gionally,it was for the purpose of ghowing the relstive davelopment

of tha verious laws. Furthermore,I heva stierpted to show that Israsl's
1aw wee not the ontgrowth of one perticulsr environment ond mind but

rether the product of different periods end difl'eront minds. Judicial

procedure in Israel evolyed from the primitive pastoral 1life to a

opainet individusl concerne were paramount. This evolution did not im=-
ply & breaking with the pret;on the contrasry,Israel retained those
gysteme and progrums,which the thousht would fit & highly orgsnized
gtotes Thus,the culminction of Ierael's legal contribution in the form
of the pPriestly writings,seem to embody the best procedure for the ex-
isting conditione. Those elemente of primitive procedure snd later
Deuteronomic legislation that could fit into the estebliched stete 0f
the prissts snd levites were sdopted. Occasionslly,the adoption of
such principles meant & retrogrescion,a roversel to some uncouth
rmathods:but in peneral,thn points of primitive judicial procadure

that =sara incorporrtnd in the legel progrsm of the exilic snd post-
axilie times,spelled sdvancemont. The Sanhedrin,the outgrowth of the
logsl systorme o the time wae foundod on these &elf scre elements and
prineiples of judicial procedure thet I have indicoted in thie presen-

tation.
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