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Introduction 

What was the Jewish view of war during the formative 

Rabbinic period? Under what conditions is it permissible? 

How must it be conducted? Who may be drafted to fight? 

1 

Earlv Rabbinic sources treat these issues as they would 

apply in the Jewish state . Whe ther they do , or ought to, 

applv to non-Jewish states is an issue which must be re ­

solved e lsewhere . The laws the rabbis e nacted r egarding 

war could not be imolemented , because they no longer lived 

in a sovereign Jewish state. Their laws , howe ver , do reflect 

theLr under standing of Judaism as it would theoretically be 

apolied in the Jewish state. 

Besides this "applied J udaism" , rabbinic attitudes 

are reflected in non-leqal , aggadic literature . A state­

ment about the total rabbinic view of war canno~ be made 

without consideration of aqqadah. qather than attemol suc h 

a total view , I will deal with l eqal literature i n isolation, 

to determine how the l aw would function and ~hat its effect 

would be . The extent that these laws indicate an evolution 

ln attitude from their Biblical bases will be discussed . 

Differences within Lh~ ruobini~ sources will also be noted . 

Sources that will be discussed are Bible, Mishnah, Tosefta, 

Sifre Devarim, Midrash Tannaim , and the Babylonian Talmud. 

This study beqins with an examination of the collection 

of war- laws in Deuleronomy 20 : 1- 20 ; 21:10-14. The body of 

Rabbinic legislation connected to each of the Deute r onomic 
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laws will then be considered . Attitudinal trends will be 

reviewed in the Conclusion. Numbers in parentheses following 

text citations refer to the location of the untranslated texts 

in the Appendix. 
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I . The Deuteronomic Code of War 

A. Introduction 

While instances of war are found f r equently in the Bible , 

laws of war are few . Those which are clearly iden tifiable as 

such are: Num . lO : q ; 31 : 21- 30 ; Dt . 7:1-2 ; 20:1- 20, 21:10-14. 

Dt . 20:1- 20; 21 :1 0- 14 is the only collection of laws 

covering various aspects of war, and having the character­

istics ot a code . That is , its literary structure connects 

these laws in a series, even if thev were originally dis ­

tinct and unrelated . This connectedness is acom~ished 

by description of p r e-1...et tle ritual , and furthe r , by the 

sequence of war. 

The pr e - battle ritual d escribes a ser ies of authorities , 

each of whom perform their assigned task. Hence, laws 

p l aced in their respective mouths , which may ha ve had sepa-

rate o r iqins, are combined into a sinqle continuous description . 

The structure of the passaqe consists of the following 

e lements : 

1. An introduction ( 20 : 1) 

2. Pre- battle ritual (20:2- ~) 

3 . When to negotiate and wh~n to do battle , and what fo 

do i, each case (20 :10-18) 

4 . What ma y not be done in battle (20 :19-20; 21:10 - 14) 
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These rough groupings indicate how the final editor of 

our current text , arranged the laws to follow the sequence of 

war. The use of an introductory verse further demonstrates 

that this passage was designed to be a Code of War, specifying 

important laws that must be followed when going to war. 
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8 . The Laws 

1 . The Priest ' s Invocation 

1) When you take the field agains t your enemies , 
and see horses and chariots--forces larger than yours-­
have no fear of tht:!ltl, for the Lord your God , who brought 
you from the land of Egypt, is with you . 2) Before 
you join battle , the priest shall come forward and 
address the troops . 3) He shall say to them , "Bear O 
I s rael! You are about to join bat t l e with your e nemy. 
Let not your courage falter. Do not be in fear, o r in 
panic , or in dread of them. 4 ) For it is the Lord 
your God who mar ches wi th you to do battle for you 
against your enemy , to bring you victory." 

Dt. 20 :1-4 (1) 

The l iterary setting fo r the entire Code of War is the 

extend e d address which Moses delivers to the Israelites . This 

address is made prior t o the crossing of the Jordan , that is , 

at the point when the Israelites are preparing to occupy the 

"Promised Land." 

31) For you are about to cross the Jordan to i nvade and 
occupy the land which the Lord your God is giving to you . 
When you have occupied it and a re se t tled in it , 32)take 
care to observe al l the laws and rules that I have s et 
before you this day. 

Dt . 11:31-32 (2 ) 

Moses' initial command , then , is in anticipation of the 

imminent battles which the Israelites faced . He e xhorts them 

to figh t fearlessly , while preparing them fo r frighte ning 

encounters-- "hor&c c:: ::.nJ chariots- - forces larger than yours ." 

He also r ei t erates a central doctr ine of the nation , the 

p r esence of God within its midst. He reminds the people tj1at 

God brought them out of Egyot , a feat considerable enough to 

warrant conf i de nce in God ' s abi l ity to triumph over foreign 

armies . 



Next begins a description of a three-rung chain of 

authority, each having its own role to olav in the conduct 

of war. The three authorities are : the priest (hakohen); 
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the officials (hashotrim); and the army commanders (sarei 

hatzva-ot). The first two have ceremonial functions, while 

the latter are accorded no specific responsibility. This 

attention to ceremony and proper ordering of authority , and 

the absence of any details concerning the actual command of 

the troops , is an indication of the editor ' s interests. Of 

greatest importance to the editor was the hierarchy which 

places army commanders in a subservient position to officials, 

and t h ese below the priest . Since God fights war on behalf 

of Israel, the ritual which assures God's partnership is of 

g r eater significance than the details of how troops should 

fight. This is not to say that the Israelite army lacked 

training or systematic battle tactics; only that the editor 

was not interested in these. 

The fi rst of the authorities is the priest. We are given 

no indication whethe r the High Priest, an ordinary priest, or 

a specia l war priest is being described. The role of the 

priest is to deliver an invocation to the troops , amounting 

to a "pep-talk" beforP going into battle. He reassures the 

troops by remin~ing them that God is in their midst, and will 

fight on their behalf. 

The central concern expressed in verses 1-4 , is to 

inspire the troops to do battle, because of God's presence. 

This ~~ncept of God ' s presence 
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in the camp, and r.od's saving power in battle, is a r ecurrent 

theme of Deuteronomy . 

1) Hear, O Israel! You are about to cross the Jordan 
to invade and dispos~ess na t ions greater and more poo­
ulous than you: great cJties with walls sky-high ; 2) 
a oeople great and tall , the Anakites , of whom you have 
knowledge; for you have heard it said, "Who can sta nd up 
to the children of Anak?" 3) Know then this day that 
none other than the Lord your God is crossing at your 
head, a devouring fire; it is He who will wipe them out. 
Re will subdue them before you, that you may quick l y 
dispossess and destroy them, as the Lord promised you . 

Dt. 9 : 1- 3 ( 3) 

Even if this concept is not new in Deuteronomy, it is 

none the less an important doctrine to it . Perhaps this is an 

expression , on the ~art of the priesthood, of their title to 

ultimate authority . While endorsing mi l itary enterprise , the 

e ditor gives all the credit to ~od, not the armv . The inten-

tion must be to oersuade the reader faithf u lly to observe 

r.od ' s commandments, to insure that r,od will do battle on 

Israel ' s behalf . 

15) Since the Lord you r ~od moves about in your c amp 
to protect you and to deliver vour enemies to vou, let 
your camo be holy, l et Him not find anything unseemly 
among you and turn away from you . 

Dt. 2 3 : 1 5 ( 4 ) 

The priest ' s rank as the first functionary in the pre-

battle ritual , sugge~t ~ ~~iestly origin for this Code of 

War. The priesthood wou l d also be most concerned that the 

camp r emain holy. The Code of War, then , may be understood 

as a document wherPin the priesthood asse r ts its authority 

even in the conduct of war. Perhaps the Code is also a 

nriestly legitimation of war as a necessarv concomitant to 

nationhood. Rather than leave to others the 9 rimary de-
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cisions of war--who is in charge, who must fight, when war may 

be declared, what may be done with the spoils, and how war may 

be fouqht- - the priesthood i ssued this code, asserting their 

own conditions. 

The Code may be seen as an attemot by the priesthood to 

limit the powers of the king. Clearly , the priests themselves 

do not have the canability of conscripting or maintaining an 

army. The king has the control of the civil administrators, 

i.e. the "officials"; dnd the military "commanders" . Further­

more, conquest and defense are nec essary to the stability of 

the priestly institution . The priesthood must legitimate 

military activity in t he ir own s elf-interes t , without relin­

qu i shing the i r positio n of asce ndancy o ve r the king . Even 

t ho uqh t he e xtent of the pries thood ' s actual i nvolveme nt in 

war would be limite d to an invo cation, or s ome pre -battle 

ritual , the priests will not g rant the kinq ultimate autho ritv 

in ma tte rs of war. 

The king was, to a c e rtain extent . reliant on the support 

o f the priesthood. It would have be en di ff icult to pe rsuade 

the populace to go to war without the partic ipation of God. 

The priests we r e necessary especially during their periods of 

great strength with the populace . However, the d::inger exi~rted 

that, wlth milit-acy success, the king ' s power w.:>uld gi:ow. 

Mercenaries could be hired , and reliance on the priesthood 

would be lessened, with a subsequent dec l ine in the priesthood's 

influence. Hence, the p r iesthood is left in the ambivalent 
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position of both ~anting the king to be successful at war , and 

yet not wanting him to grow too powerful by it . 

The role of the priest in war may indeed have been to 

e nsure God's participation on the Israelite side . This is 

how the battle against the Philistines is described : 

7) When the Philistines heard that the Israelites had 
assembled at Mizpah, the lords of the Philistines marched 
out against I srael . Hearing of this, the Israelites were 
terrified of the Philistines 8) and they implored Samuel , 
"Do not n eg lect us and do not refrain from crying out to 
the Lord our God to save us f rom the hands of the Philis­
tines. " 9) Thereupon Samuel took a suckling lamb and 
sacrificed it as a whole burnt offering to the Lord; and 
cried out to the Lord in behalf of Israel , and the Lord 
responded to him. 10) For as Samuel was presenting the 
burnt offering and the Philistines advanced to attack Is­
rael , the Lord thundered mightily against the Philistines 
that day . He threw them into confusion, and they were 
routed by Israel . I Sam 7:7-10 (5) 

Here Samuel performs the ritual sacrifice which gets God's 

a tt~ntion , or incurs favor with God , resulting in God coming 

to the rescue of the Israelites . Some differences are worth 

notinq between these accounts . First, Samuel offers a sacri-

fice, whereas the priest in Deuteronomy does not . Second, Sam-

ue l calls to the Lord , which the priest in Deut e ronomy does not; 

a nd makes no invocation to the troops , which the priest in 

Deu t e ronomy does. Findlly , the Israelites were "terrified " , 

which thev are commanded not to be in Deuteronomy. All this 

points to the idealization of war ritual at the hands of the 

Deu t e ronomist. 

Whereas Samuel portrays an earlier form of cultic cere-

mony preceeding battle , in a period of national mobilization, 

Deuteronomy reflects a later setting. The pre- battle sacri-

fice is eliminated , while exemptions become articulated. 
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It appears that the p~iesthood must defer to royal command 

of the army , yet attempts to impose its own restrictions on 

that command . 

Von Rad points to the "pronounced warlike spirit" which 

pervades the entire book of Deuteronomy . 1 The sceech of the 

priest in 20 : 3-4 is seen b v von Rad as a summary of the other 

"war sermons" found in 7: 16-26: 9: 1-6; 31: 3- 8. Thes e, he 

says , were nece ssary exhor tations during Josiah's reign, when 

the kingdom lacked the r esources to maintain a mercenary army, 

and was "o&liged to return to the old method of the levy of 

the free peasants". 2 

Seen in t~is light, the idealization of war in the hands 

of the literary , and essentially non-military, priesthood , 

becomes more understandable. Their participa tion was necessary 

t o advance the general levy , while they, in turn, promoted 

their own self-interests . 

The delineation of exemptions, which follows the priest's 

sermon, further supports this reconstruction. While the 

exemptions do not enhance the king ' s fighting capability , 

they do placate a populace wary of conscription, by guaran­

teeing that no one will have to serve who really "should" 

not. W~ether these exemptions and pre- battle rituals were 

actually observed, and to what degree, would depend on the 

degree to which the king was obliged to obey the priesthood . 
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2. Exemptions 

The second rung of authority are the officials. These 

read a list of mandatory ehemptions, i.e. categories of 

individuals who must return home, and may not fight in the 

war. This passage has a repetious quality which suggests 

that it ~es designed for public recit.a.tion . 

5) Then the officials shall address the troops , as 
follows, "Is there anyone who has built a new house 
but has not dedicated it? Let him go back to his 
home, lest he die in battle and another dedicate it. 
6) Is there anyo~e who has planted a vineyard but 
has never harvested it? Let him go back to his home, 
lest he die in b~ttle and another init i ate it . 7) 
Is there anyone who has paid the bride-price for a 
wife , but who has not yet married her? Let him go 
back to his home, lest he die in battle and another 
marry her ." 

Dt. 20:5-7 (6) 

Though these exemptions appear here in the form of a 

checklist , they can not be found elsewhere as abstract law. 

Only with regard to marriage is there any similar law 

mentioned in the absolute. 

5) 
out with 
he shal l 
hold; to 

When a man h as taken a bride, he shall not go 
the army or be assigned to it fo r any p urpose; 
be exempt one year for the sake of his house­
g i ve happiness to the woman he has married. 

Dt. 23:5 (7) 

This law clearly r efer s to one who has consumated his marriage 

(yikach ... isha), and who is henceforth exemot for a honeymoon 

of one year. This follows immediately on another law concern-

ing the marital rela tiunship, and should therefore not be 

understood as a verse which belongs in the Code of War. It 
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is, rather, an apparent attempt to reiterate the war law 

regarding new marriages in the context of marriage laws. 

Yet the two laws are not the same. The first exempts the 

man prior to the actual marriage, while the latter exempts 

the man subsequent to the actual marriage. 

Again, we are strur.k by the idealized war ritual being 

developed by the De uteronomist . The categories specified 

would have resulted in the exemption of huge numbers of 

soldiers . There is an implicit suggestion that those in 

the prime of their lives are most likely to be exempted 

from s:?rvice, which is inconceivable. The ordering of the 

exemptions makes this implication clear: One first builds 

a house, then plants a vineyard, then takes a wife . The 

act of "settling down" is set up in opposition to the conduct 

of war. The author clearly wished to stress the value of 

domestication . It cannot be presumed that he had a great 

interest in wag ing war. 

These exemptions form a reassurance on the part of the 

priesthood, that conscription will not be forced upon an un­

willing populace. Israelites will pres~~ably be more willing 

to fight if they know they will not be taken away from their 

homes, just as they are starting to enjoy a measure of suc­

cessful , independent adulthood. Additionally, the e xemptions 

promote settlement , and discourage a king from waging war, by 

e liminating the prime cand idates for conscription. 
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Von Rad suggests that this section (5 - 7), is the 

earliest element of the text, retaining an old superstition 

that "anyone who had anything to inaugurate, was threatened 

to an unusual extent by demo n sq . 3 This ancient superstitious 

basis, says von R3d, is replaced with a more "humane reason" 

by the Deuteronomist . Regardless of the dating of these 

verses , it is not necessary to assume that they refer to any 

superstitious ritual. These e xemptions are drawn from com­

monly understood protolypes of sett l ed ljfe . 4 That is the 

meaning assigned to these three categories by Deuteronomy 

itself. 

15) But if you do not obey the Lord your God to 
observe f aithfully all His conunandments and laws which 
I enjoin upon you this day, all these curses shall come 
upon you and take effect : 

30) Jf you pay the bride-price for a wife, another 
man shall enjoy her. If you build a house, you shall 
not live in it. If you plant a vineyard, you shall 
no t harvest it . 

Dt . 28 : 15 , 30 (8) 

This is found in a list of c urses , all drawn from common 

elements of natural, domestic life . Similarly , in Jeremiah 

and Isaiah : 

5) Again you shall ?lant vineyards 
On the ttills of Samariai 
Men shall plant and live to enjoy them . 

• 1' 1" t:". 31: 5 (9) 

21) 'They shall build hou ses and dwell in them, 
They shall olant vineyards and enjoy their fruit . 
22) 'I.,ey shall 11ot build for others to dwell in, 
Or plant for others to enjoy . 

Is 65:21-22 (10) 
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Inasmuch as the se examples are drawn upon by the prophets, 

it must be assumed that they formed part of the cultur al idi om 

for a secure home life. That Deuteronomy uses the same ex-

amples suggests that they were, indeed , well known beforehand. 

The Deuteronomist uses the popular idiom in order to reassure 

the populace that war will not prevent them from enjoying 

their j ust desserts. There is no reason to look for more 

specific justifica~~ons , e.g . the threat of demons, behind 

these three examples . 

If one has somehow not found a way out of battle i n th~ 

preceeding three exemptions , one is lef t one final out: 

8) The o fficials shall qo on addressing the t r oops 
and say , "Is there anyone afraid and disheartened? Let 
him go back to his home , lest the courage of his comrades 
flag like his." 

Dt . 2 0: 8 ( 11) 

Give n the absence of any pa rame t ers on what constitutes 

di.squalifying f ear, and the absence of any r equirements of 

nroo f , the impression is overwhelming that these exemptions 

were not meant to be implemented . Rather they serve as an 

ideal set o f regulations for the ideal Israelite army . Such 

an army is fearless , and free of those who suffer from de-

bilitating f e ar. Tt is diffirult to imagine tha t an initial 

command would be given to "have ,o fear", and then immediately 

be followed by recognizing , without restric tion, soldiers 

who claim to be too frightened to fight . 

Not only is the ideal army fearless, it is free of 

anyone who "should not" be there. That is, the ideal 
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army, in the Deuteronomist ' s view, would not force one to 

leave home, if one has not 1et finished significant acts 

which one has begun, i . e. building, planting, or marrying. 

People who are afraid should not have to fight , eithe r. 

This ideal army, though, would retain its strength be-

cause God would be fighting with it. No doubt these ex-

emptions were viewed as being t he "right" path to doing 

battle , and their exercize would ensure God ' s willingness 

to fight on thei r behalf. 

A word on the technical meaning of the fourth ex-

emption : Emotions , both passing, and more pennanent dis-

positions , are frequently expressed in the Bible in phys-

iological language. The abdomen, or heart (lev , levav) is 

an indicator of one's stamina and fortitude. Confidence 

and courage are evident to the be holder in one's posture, 

especially in the upright , firm chest . The Biblical man 

of war ought to have the pr overbial "heart of stone" , i . e . 

tough in mind and body . 

The term "yimas" , from the root "masas", means "to 

mel t''. 

21) So they gathered _t every morning, each as much 
as he needed to eat ; fo r when the sun grew hot , it would 
melt (v'narnas) . 

Ex. 16:21 (12) 

Applied to the heart/abdomen, it indicates the opposite of 

courage, depicted by an unfirm , trembling (i.e. melting) 

torso. Thu~ we r.ead : 
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28) What kind of place are we going to? Our kins­
men have taken the heart out of us (heymasu et l'vaveynu) 
saying , 'We saw there a people stronger and taller than 
we, large cities with walls sky- high, and even Anakites .' 

Dt. 1:28 (13) 

Whe n we read that the danger of enlisting a "yare v ' rach 

levav" is that he will cause his comrades ' hearts to melt, 

it is appa r e nt that it is this kind of "disheartening" talk 

which constitu tes the danger. It is easiest to assume thdt 

there is no di f ference between a "yare" and a "rach levav", 

s ince both give r ise lo melted hearts. Rather , these con-

stitute a hendiadys, referring to a per&>n of unbridled 

"Rach", soft , conveys the same image as the melted 

heart . This is clear from the parallel in Chronicles: 

26) But say this t o the kin g of Judah who sent 
you to inquire of the Lord; ' Thus said the Lord God 
of Israel: As for the words which you have heard , 
27) since your heart was softened and you humbled your ­
self before God when you heard His words concerning 
this place and its inhabitants , and you humbled your­
self before Me and tore your clothes and wept before 
Me , I for my part have listened, declares the Lord . 

II Ch 3 4 : 2 6-2 7 ( 14 ) 

Far from being spec ific like the p revious exemptions , 

the one who is inexorably afraid is an ill-defi ned category . 

Considering that 1) the preceeding e xemptions were common 

idiomatic exprcssio~ ~ of the "g~oa life", while the l atter is 

not; and, 2) the superfluous introduction of the latter, 

"The offic ials shall go on addressing the troops ... ", it may 

be concluded that the exemption of the fearful constitutes 

an addition of the Deuteronomist to an extant list. The 

addition of a less-defined, more widely applicable exemption 

further argues for the idealization of war, as told by those 
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who are unconcerned with the practicality of the exemptions . 

Exemption of the fearful constitutes the ultimate reassurance 

to a population wary of conscription . 

Were t hese exemptions ever put into practice? Nowhere 

in the Bible do we find mentioned either the ritual of the 

offi~ials reading the e xemptions, or the actual exemption of 

people in the first three categories . Regarding the fearful, 

however , we read: 

2) The Lord said to Gideon , " You have too many 
troops with you for ~e to deliver ~idian into their 
hands; Israel might claim for themselves the glory due 
to Me , thinking , ' Our own hand has brought us victory .' 
3) Therefore, announce to the men , 'Let anybody who is 
timid a nd fearful turn back as a bird flies from Mount 
<;1 l ead . '" Thereupon 22,000 of the troops tur ned back 
and 10,000 r emained. 

Jud 7:2-3 (149) 

It will be noted that Gideon acts as a result of an 

a d hoc command of God , not out of obedience to an existent 

law. Nonetheless, the Deuteronomic logic is present--God 

does battle , and numans should not take the credit for victory. 

It is c lear from this single case that it is the ex-

c eption which proves the rule . Though the prototype of the 

inexorably afraid my have exist~d prior to Oeuteronomy, like 

t he prototypes of the good life , it was neve r implemented as 

a legitimate exemption, nor were the other exemptions ever 

implemented . The author of Judges had no delusions about the 

impact of this exemption--over two thirds of the troops opted 

to return home . It was not shameful; it was expect ed that such 

an offer would be accepted by the majority of soldiers. 
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We can find an example of application of these exemptions 

in the Apocrypha . According to I Macabees: 

And after this Judas appointed leaders of the people, 
captains of thousand~, and captains of hundreds, and 
captains of fifties, ana captains of tens. And he said 
to them that were building houses , and were betrothing 
wives, and were planting vineyards, and wer e fearf ul, 
that they should return , each man to his own house , 
according to the Law. (I ~1acc 3: 55- 56) 

In this text, the author claims that Judah Maccabee 

diligently observed Toraitic law . He follows the division 

of authority outlined in Dt 1:15 , as well as the exemptions 

in nt. 20:5-8 . While it is possible that, as a fundamentalist 

milit~ry leader, Junah did indeed observe the letter of the 

law: more like1y, the author of I ~accabecs sought to portray 

Judah ' s piety by this example . 

The third rung of authority are the army conunanders. 

9) When the officials have finished addressing the 
troops, army commanders shall assume command of the troops. 

Dt. 20:9 (15) 

Tl"lere is no specified ritual for the army conunanders to 

pe rform. Their command, then, must be presumed to refer to 

the actual conduct of war. The absence of any regulations 

concerning their mPth.:..1 of command is a sign that the author 

knew or cared little abo ut the CJnduct of war . The author is 

primarilv concerned that , before any army commanders take over, 

all the prop~r ritual has been accomplished. The author 

further indicates to ~he reader that , though he may take orders 

from the commanders, the commanders do not have the final say. 
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Who were the"officials" , and who were the "commanders"? 

Some i nsight into their respective roles is provided elsewhere 

in Deuteronomy : 

15 ) So 1 took your tribal leaders, wise and e x ­
perienced men, and acpointed them heads over you : chiefs 
of thousands, chiefs of hundreds, chiefs of fifties , and 
chiefs of tens, and officia ls for your tribes . 16) I 
further charge your magistrates as follows, "Hear out your 
fellow men , and decide j ustly between any man and a fellow 
Israelite or a stranger . 

Dt. 1 : 15- 16 (16) 

It would appear that "chiefs" (sarei) , the same word which 

is translated "commandE:rs" in Dt . 20, are those entrusted with 

s upervision of various divisions of troops. The "offici als" 

(shotrim)a re mentioned without being connected to this troop 

organization , and yet t hey are differentiated from the "magi-

strates" (shofteichem) . The officia l s and magistrates are 

again linked: 

18) You shall appoint mag i s trates and officials 
for your tribes, in all the settlements that the Lord 
you~ God is giving you , a nd they shall govern the 
people with due justice . 

Dt . 16:18 (17) 

While it is more or less clear that the magistrates are r e -

spons ible to "hear out your fellow man ", the role of the of­

ficial s is less clear . Phillips5 says "The Hebrew ' shotrim ' 

refe rs to cour t otti~ials wh~ wc uld have been in charge of all 

aspects of its administration inLluding the enforcement of 

judgement: ." Tn is fits well with our understanding of the 

officials as royal representatives in t he pre- battle ritual. 

According to van Rad , 6 they were responsible for conscription 

of soldiers from the populace. It may be , though, that 

" shoftim v ' shotrim'' is a hendiadys, referring not to distinct 



20 

occupations , but to '' iudges who keep records". 
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3. Negotiations 

~ollowing the instructions pertaining to pre-battle 

arrangements (The Invocation; Exe111ptions) , the Code moves to 

the stage of confrontation with the enemy. 

10) When you aoproach a town t o attack it, you 
shall offer it terms of peace. 11) If it responds 
peaceably and lets you in, all the people present there 
shall serve you at forced labor. 

Dt . 20 : 10-11 (18 ) 

These regulations presumably restrict rampant pillaging. 

An offer to accept surrender must precede an attack . If the 

town surrenders, there is no attack. While there may be some 

practical considerations involved in this law , e . g . pre-

serving I sraelite lives, or obtaining the greatest economic 

benefit from a captured town; more likely, the intent is to 

insure the good behavior of the Israelite army. This "godly" 

army should fig ht only as a last resort, if the enemy refuses 

to see the futility of war against t;od ' s army. The theme of 

proper conduct, devoid of rape , oillaqe and plunder is further 

developed below in Dt. 21:10-14. 

A citv which re jects surrender would be attacked . 

12) If it does not surrender to you , but would join 
battle with you, yo11 c;hall lay siPge to it; 13) and when 
the Lord your God d e liverc; ~t lnto your hand , you shall 
put all its males to the sword. 14 You may, however, 
take as your boo t y the women , the children , and the live ­
stock , and PVerything in t h e town--all its spoil- -and 
enjoy the use of the spoil of your e nemy which the Lord 
your God gives you . 

Ot. 20 :12-14 (19) 

If the city is conquered, it is done so by God - -"when the 

Lord your God delivers it into your hand " . Men are not to 

be captured, but to be killed . This cannot be for economic 
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Towns within the 0 romised Land were doomed to utter de-

struction , called '' herem". That is, they were offered up as 

a sacrifice to God. The entire town was burned as a holocaust 

offering . The reason is clearly stated : To prevent the 

spread of. idolatry. The holocaust is a " just dessert" for 

the doomed idolaters: Because they sacrificed to false gods, 

they will be sacrificed themselves to the one true God . 

While there is no question that the author is expressing ab-

solute intolerance of idolatry within the Promised Land, this 

reaffirms the non-proselytizing nature of these wars . No 

attempt is being made to gain greater numbers of adherents 

to the Israelite faith. 

This intolerance of idolatr , is the topic of an earl ier 

sermon by Moses: 

1) When the Lord your God brings you to the land 
that you are about to invade and occupy, and He dis ­
lodges many nations before you--the Hittites, Girga­
shites, Amorites, Canaanites, Perizzites , Hivites, and 
Jebusites, seven nations much larger than you--2) and 
the Lord your God delivers them to you and you defeat 
them, you must doom them to destruction: grant them 
no terms and give them no quarter. 3) You shall not 
intermarry with them: do no t give your daughters to 
thei r sons or take their daughters for your sons. 4) 
For they will turn your children away from Me to wor­
ship other gods, and the Lord ' s anger will blaze forth 
against you and He wi ll promptly wipe you out. 5) In­
stead t his is what r~u shall do to them: you shall tear 
down their altars, smash their pillars, cut down their 
sacred posts , and consign their images to the fire . 

Ot . 7: 1-5 (21) 

Here , the full context of the total annihilation of the 

Canaanites is explained . The command to "doom them to de-

struction" is accompanied by the command to "consign their 

images to the fire" . Idolatry is singled out as the greatest 



~::l he blessed . 

~:::t:e" .~:: . -: 22 ' ~ay be a~ i~d:~acio~ t~at it had no: 

tee~ co~oletec by the time of the Deuterono~ist . Hence , 

:: r.e ::\oral :or che reader 'n"Ould have been : t.:ntil we remo,·e 

all the idolaters from this land, ~e ~~11 not receive our 

covencal promise . 

Idolatry as a greater threat than war, re:lects the 

co~cerns oE the priesthood . Idolacrv posed the a reatest 

t hreat to their authority . On the other hand , the king 

would ~ave much greater concern ~ith foreian attack and in-

cernal insurrection. Deuteronomy reflects the lu1'e1narm 

3ttitude of t~e priesthood toward the king . It tolerates 

:oreig:: conquest , hm: C.emands the ki"'lg ' s dili~encc in rid-

ding the land o: idolatrv . No rioLbt this concern arose as 

a result of some kings ' tolerance of idolatry, which served 

t o unde rmi ne p riestly a u thority . Like~i se , this attitude 

on the part of the priesthood ~ould naturally be charac-

terized by the kind o{ idealization oF war already noted . 

The book of Joshua cites numerous battles in which the 
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"he rem" was implemented . However , the cases are inconsistent 

in the extent to which the Deuteronomic law was carried out. 

Jericho is utterly destroycJ, except for its metal objects 

(Jos 6:15-10); Ai's inhabitants are killed, and the town 

burned down, but spoils are taken (~os 8:26-2 8 ) ; later, none 

of the towns are said to have been burnt down except Hazor 

(Jos 11:13-14). Even though all of these towns' inhabitants 

were said to have been killed, this could not have in fact 

been the case, as we read: 

20) All the people that we re left of the Amorites, 
Hihtites, and Perizzites, who were not of the Israelite 
stock--21) those of their descendants who remained in 
the land and whom the Israelites were not able to anni­
hilate--of these Solomon made a slave force, as is still 
the case. 

I K 9:20-21 (22) 

The r eality was that the Israelites could not completely 

annihilate the Canaanites. Their conquest had to be accomp-

lished "little by little" . The continued presence of idolatry 

was expla ined by the inadequate fulfillment of the herem . 

Furthermore, the herern law provides a rationale for enforcing 

the centralization of the cult . Its use by the Deuteronomist, 

then, is geared toward the interests of the priesthood, and 

not necessarily a doctrine of prem~ditated genocide. 
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in a manner least abusive of the environment. This stands 

in contrast to the kind of instruction which a king might 

give to his army, namely, to be concerned with inflicting 

the most devastating damage possible to one ' s enemy. The 

law further exemplifies the Deuteronomist's positive atti-

tude toward domestication. 

In fact, the one example we have of warfare connected 

with defoliation indicates that it was not an uncommon 

tactic : 

24) They entered the Israelite camp, and the 
Israelites arose and attacked the Moabites, who fled 
before them. They advanced, constantly at tacking the 
Moabites, 25) and they destroyed the towns. Every man 
threw a stone into each fertile field , so that it wa s 
covered over ; and they stopped up every spring and fel­
led every fruit tree ... 

II K 3: 24-25 ( 150) 

Certainly , the Israe lites did not observe the Deuteronomic 

law of preservation of trees. Deuteronomy, though, most 

likely shaped its ideal war out of the realia of ancient 

warfare, including d efoliation. 
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5 . Captive Women 

The Code is interrup~ed in our text by Ot. 21:1- 9, 

dealing with rituals concerning unsolved manslaughter . The 

close proximity of the "Captive Women" passage to the pre-

ceding Code, and the fact that it follows in the sequence of 

war events begin described (Pre- battle Ritual; Negotiations; 

Conquest and Spoi l s ; Preservation of Trees) , makes it prob-

able that the subject of the deposition of captive women was 

originally part of the Code of War. 

10) When you take the field against your enemies, 
and the Lord your God d e livers them into your power and 
you take some of them captive, 11) and you see among 
the captives a beautiful woman and you desire her and 
would take her to wife, 12) you shall bring her into 
your house, and she shall trim her hair, pare her nails, 
13) and discard her captive ' s garb . She shall spend a 
month ' s time in your house lamenting her father and 
mother; after that you may come to her and possess her, 
and she shall be your wife . 14) Then, should you no 
longer want her, you must release her outright. You 
must not sell her for money: since you had your will 
of her , you must not enslave her. 

Ot. 21:10- 14 (24) 

The tone expressed here is similar to the tone of re-

straint against the excesses of war in the rest of the Code . 

Soldiers are forbidden to rap,., ··1omen in the enemy ' s town. 

They are required to marry them, and in so doing remove them 

from the statu~ of s lave . Furthermore captive women are en-

titled to a period of mourning. These laws are clearly de-

signed to limit the behavior of soldiers to do only what would 

be permitted by a God-fearing people . Since God gave the 

enemy to u s , we are bound t o treat them as God would want . 
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Hence, captive women are guaranteed a certain dignity, 

not un l i ke the basic rights of defenseless trees noted a bove. 

They may not be sold o ff once they have be en married by their 

captor ; they are entitled to their freedom . 

The permission to marry captive women is at odds with 

the set of instructions concerning Canaanite towns in Dt.7-

1-4 (see above) . Ther e, captive women of Canaanite towns 

may not be married by Israelites . 

The threat of idolatrous influence is too great t o 

allow in t erma rr iage , according t o Dt . 7 . It may be conjec-

tured that the laws of "Captive Women" apply only to non-

Canaanite towns , since in Canaanite towns they would not 

l e t a "soul remain alive " (Dt . 20 :16) . But since there is 

no specific mention in the Dt . 21 :10-14 passage of applic-

ability only in non- Canaanite towns , it is imposs ible to 

know whether this is a contradiction or a separate case. 

Even Dt . 7 : 1-4 itself suggest a contradiction . How will 

the Israelites marry Canaanite women if they have " doomed 

them to destruction " ? This passage r e flects the retro-

spective view of the Dcuteronomist . In depicting the 

instructions of Mose~ priJr lo t~e conquest of Canaan , he 

forewarns agai~st the threat which interma r riage posed in 

. 7 
his own time. Had the Canaanites been destroyed, and had 

you not married them , the Deuteronomist says , we wou l d not 

be th r eatened b y theiY idolatry today . 
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c. The Role of the Deuteronomist 

Von Rad has noted the subservient nature of the kingship 

as portrayed in Deuteronomy.a The limits of the king's 

powe~s are delineated in Dt. 17:14-20. Significantl y , we are 

told that "When he sits on the throne of his kingdom, he shall 

write for himself in a book a copy of this law, f r om that 

which is in charge of the Levitical pries ts ... " 

The Code of War ma y have been part of this very book which 

the k ing is enjoined to follow. Priestly in origin , it pla ces 

limits on the king ' s powers , while granting him limited 

authority . 

In sum , the Deuteronomist was a priest or group of 

priests , who set down laws by which they e xpected the king 

to 3bide . The Code of War contains those elements of great­

e st concern to the priesthood . These elements may be iden­

tified as : 

l . The supreme authority of the priesthood ; 

2 . The ultimate reliance on God for victory ; with the 

concomitant necessity of obeying God ' s laws and deferring to 

the wishes of C.od ' ~ ~ervan~s , i.~ . the priests ; 

3 . The limitation of conscri~tion so as to make it 

palatable t o thQ populace ; 

4. The identification of acceptable spoils; 

4. The primacy of idolatry as the greatest threat. 

Had the Code emanated from royal or military circles , 
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it may be presumed that these laws would be different, and 

that the Code would have greater emphasis on other features . 

While the priesthood may have been able to compel the king 

to adopt their Code of War, we cannot assume that it was 

therefore implemente d as written. We may be reading a state­

ment of ideal military conduct , emanating from cir cles which 

lacked the means to effect these policies in practice. 
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II. War in Rabbinic Legislation 

The rabbis faced the task of interoreting the laws of 

the Torah for their own situation. The rulings they ren­

dered tell us about the attitudes they held , and how these 

attitudes evolved. 

Rabbinic literature, encompassing rul i ngs from the first 

century B.C . E. to the sixth century B. C.E., follows the 

changing attitudes of the Jewish people as it moved from 

sovereignty to a vassal state , to a community in exile. 

These changes left their impression on laws of war . In 

particular, the way the rabbis understood and interpreted 

the Deuteronomic Code of War evolved over time , and differed 

according to place. 

To best view the development of rabbinic legislation on 

wa r , all laws which are based on, or serve to explicate, 

the Deuteronomic Code of War, will be examined. The laws 

will be discussed according to the Deuteronomic law to 

which they are related. 
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A. The Priest ' s Invocation 

1. Chaplain of the Army 

It was necessary to t~e rabbis to identify the priest 

who was to give the invocation . On reading Deuteronomy 

20:2 , one assumes that a specific priest is being called 

upon, because of the definite article " the priest'', not ~ 

priest. Who is the p riest? The Torah nowhere identifies 

which priest should assume this role. 

By the rabbinic period, thouqh , this priest had taken 

on a definite identity. He was called "the anointed for 

battle" (mashuach milchamah) . That is, he was a priest 

specifically ordained for that post, not an ordinary priest; 

he was a "Chaplain of the Army". 

"Before you Join battle, the priest shall come forward"­
This is the Chaplain of the Army (mashuach milchamah) . 

Mishnah (M.) Sotah 8 : 1 (25) 

The status of this priest is compared to the status of 

the officers vis a vis their superiors, i . e. it is an appoint -

e d post . 

"The priest shall come forward ... " 
This is the army chaplain. 
Can any priest serve (as Chaplain of the A.rmy?) 
Scripture says -"And the officers spoke". 
Jus t as o f ficers are appointed, so too are Chaplains 

(of the Army) aopointed. 
~idrash Tannaim (M . T.) 20:2 (26) 

One e xample is given to identify a holder of the office: 

"Per the Lord your God is he that goes with you"(DT. 20:4) 
This is the Name, which is put in the ark, as it is said: 
"And Moses sent them to the war, a thousand from each 
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tribe, together with Phinehas, the son of Eleazar , the 
priest , with the vessels of the sanctuary and the trum­
pets for the alarm in his hand. "(Num. 31:6) 

This teaches that Phinehas was anointed for war . 
Tose~ta (Tos) 7:17 (151) 

Whatever Phinehas' actual responsibility, the Tosefta 

makes use of his title to substantiate the existence of the 

~nstitution of army chaplain . Significantly, Phinehas is 

not called ''anointed" in Nur.ibers. It is impossible to know 

if he held any of the r esponsibilities assigned him by the 

rabbis. 

The Talmud finds it necessary to distinguish further 

the army chaplain from the High Priest : 

Our rabbis taught: "The priest shall come for ­
ward and address the troops." (Dt. 20:2) 

Can any priest do it? 
Scripture says: "Then the officials shall address ... " 

(Dt. 20:5) 
Just as the officers are appointed, so, too, must 

the p riest be appointed. 
I might think that i t means the High Priest . 
This is similar to the case of an officer. Just 

as an officer has a superior appointed over him, so, 
too , does the priest have a superior appointed over him. 

But does not the High Priest,too , have a superior 
in the king? 

We are referring here to his (the High Priest's) 
service in the Temple (where he has no superior). 

I might say that the Deputy (High Priest) (is the 
appointed one). 

He is not, since the Deputy is not appointed, as 
it is taught: 

Rabbi Hanina sa1J: Wndt is the role of the Deputy 
of the priest? If the High Prie~t should become d is­
qualified, he takes his place . 

Talmud (T.) Sotah 42a (27) 

On the one hand , one would be tempted to say tha t the 

laws indicate that an actual position of this title existed, 

perhaps post-biblically . This would account for the wealth 

of laws describing the relative rights of the army chaplain 
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as compared to the High Priest and ordinary priests (e . g. 

which priestly garments he may wear - T . Yoma 72b). However , 

it i s c lear that the position is a post- biblical development, 

whether rea l or hypothetical . It may be that the necessity 

of iden tifying "the priest" in Dt. 20:2 left the rabbis with 

a host of decisions that had to be made regarding this char­

ac ter, who is otherwise undefined in the Torah. That is , if 

a particular priest holds the office of army chapl ain, to 

whic h p riestly benefits i s he e n titled ? While an analysis 

o f the army chaplain ' s status vis a vis his colleagues is 

not relevant to the task he is assigne d in the Deuteronomic 

Code of War , these issues had significance thr oughout t he 

rabbinic period , especial l y in the Talmud. 
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2. Speech in Hebrew 

The rabbis were concerned that the priest's speech 

(Dt. 2 r. :3- 4) be said in Hebrew . 

These are said in the Holy Language: 
The announcement of the first fruits; declaration of 
r e lease; blessings and curses; the Priestly Blessing; 
the Blessing of the High Priest ; the King ' s Reading ; 
the reading over the atoning calf; and the Chaplain 
of the Army at th~ time when he speaks to the people . 

M. Sotah 7:2 (28) 

When the Chaplain of the Army addresses the 
troops, he speaks in the Holy Language , as it says: 

"and address the troops" (Dt . 20 : 2)­
In the Holy Language. 

M. Sotah 8:1 (2Y) 

"and address the troops"­
In the Holy Language . 

M.T. 20:2 (30) 

How does he prove this (that the priest addresses 
the people in Hebrew?) 

He bases it on the phrase "and speak". 
Elsewhere, it says, "As Moses spoke, God answered 

him in thunder" Ex. 19 : 19) . 
Just as in this verse it means in the Holy Language , 

so, too, there it means in the Holy Language . 
T . Sotah 42a (31) 

The use of He brew indicates the formal ritual character 

which the rabbis ascribed to the invocation. Instructions 

may be given in the vernacular, i.e. Aramaic ; but sacred 

exercises ought to be performed in sacred language. Hence, 

the connection of the invocation uith these other sacred 

rituals. The rabbis shared the view that the ritual nature 

of the invocation took priority over its practical exhortatory 

function . That is, it was less important, in the rabbis ' 

eyes, that the troops be convinced to fight fearlessly ; ful-

fillment of the command to deliver the invocation, (pre-

sumably as written in ut . 20:3-4) is of primary significance. 
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3. Identity of the Enemy 

The rabbis understood these laws to apply when Israel 

was at war with its "enemv". To whom does the term "enemy" 

apply? One view sought to dinstinguish foreign enemies from 

rivals within the Israelite nation. 

"He shall say to them: 'Hear, O Israel! 
You are about to join battle with your enemy " ' (Dt . 20:3)­
and not against your brother. Not Judah against Shimon , 
nor Shimon against Benjamin , for if one were to fall into 
the other's hc.nds, they would have mercy on them, as it 
says: 

"Then the m~n named above proceeded to take the 
captives in hand, and with the booty they clothed all 
the naked among them- they clothed them and shod them 
and gave them to eat and drink and anointed them and 
provided donkeys for a l l who were failing and brought 
them to Jericho, the city of palms , back to their kins ­
men. Then they returned to Samaria . " 

You are fighting against your enemies, that should 
you fall into their hands, they would show no mercy on 

you. M. Sotah 8:1 (32) 

Sifre Devarim repeats M. Sotah 8:1 verbatim, with the 

addition of: 

As it says: (Jud 21 : 3) 
~ .. . and they said, ~ o Lord God of Israel, why has 

this happened in Israel, (that one tribe must now be 
missing from Israel?')"; 

after which he r e turned the tribe to its place. 
And not like the case which reads: (II Ch 28:8-11) 
"The Israelites captured 200,000 of their kinsmen, 

women , boys, and girls . . . 
A prophet of the Lord by the name of Oded was 

there, who went out tn illect the army on its return to 
Samaria. 

He said to them, 
'Because of ~he fury of the Lord God of your fathers 

against J udah , He delivered them over to you, and you 
killed them in a rage that reached He~ven . Do you now 
intend to subiugate the men and women of J udah and 
Jerusalem to be your slaves? ... 
Now then, listen to me , and send back the captives you 
have take n from your kinsmen . .. '" 

Sifre De varim (S.D.) 20:3 (33) 
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It appears that tnese rabbis were concerned that the 

laws of war not be viewed as applicable to civil wars . In 

contras t, we ~ave a series of interpretations ident ifying 

the enemy variously as some form of Israelite o r gentile : 

"against your enemy . " 
Rabbi Josia said :"Your enemy"-
This means the gentiles, since we read that the 

gentiles are called enemies , in every place , as it is 
wri tten : 

"When you go to war against your ' enemies '." 
Rabbi (Nathan) (Jonathan) said: 

Scriptur e is referring to an apostate Jew . 
Abba Hanim in the name of R. Eliezer maintained 

that Scripture is r eferring to a convert who has re­
turned to his corruption . 
Rabbi Isaac said : 

Scripture r efers to an Israelite son. And why 
joes Scripture say: "your enemy " ? If he hits his son , 
o r makes stri fe with him , he is for the moment his 
enemy . M.T. 20 : 1 (3 4 ) 

The same interpretations of"enemy" can be found in 

=·~echilta, \.\ishpatim, 20, with the tradents in a different order. 

The order of these four follows t he degree of legitimacy the 

enemy has as an Israelite , from least to most. 

These interpretations make little sense in the context 

of war . One cannot wage war against an individual, nor does 

the example of one ' s o wn son seem plausible . Rather t han 

view these rulinqs d~ actu~ l op~~ ions of the rabbis on the 

e nemy against wnom war would be wa~ed , they are probably oppor-

tunities fo r th~ rabbis to define who the "enemy " they faced 

was, albeit 1n a non - military context. Rabbi Josia viewed 

genti les as the enemy; Rabbi Nathan/ Jonathan viewed apostasy 
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as a greater threat ; Abba Hanim saw the greatest enemies of 

Israel among insincere converts ; Rabbi Isaac is t he fu r thest 

removed from war . In calling one ' s son an " enemy '', he i s 

apparently using that epithet to criticize those who are 

harsh in dealing with their children . 
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4 . Two Speeches 

All the rabbinic sources agree that the passage de -

scribing the pr i est indicates that the re were two speeches 

by the priest , not one , as a simple reading of the text 

yields . The proof is based on the repetion in Dt. 20:2 - 3 

of "before .. . battle". 

"Before you JOin the battle ... " 
Cou l d t his mean t he day on which they were to 

enter battle? 
When it says: "He shall say to them, 'Hear , O 

I srael ! You are about to (join battle . . . ) ' " 
It mean s the day on which they were to enter battle . 
Then why does Scripture read: "Before you join the 

battle . . . "? 
Because when they reach the border , the priest ex­

plains to them these rules . 
M. T. 20:2 (35) 

A combination of considerations could have gone into 

t his r uling . By specifying that t he priest has two functions , 

to e xplain the exemptions and to deliver the invocation, the 

priest is a warded the status that formerly was the possession 

of the officials . This will be clearer below when the offic ials 

a r e discussed. It does suggest a concern on t he part of the 

rabbis to ascribe real authority to the pries ts , and to re-

move i t from the representatives of tne king . 

The "rules" which t he priest recites at the borde r could 

only be Lroe exemptions . and is understood as such by the 

Tosefta . 

He speaks to them twice, once at the border and 
once in the war. 

What does he say at the border? Whoever hears , 
let him liste n to the regulations of the priest of war , 
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and may he be exempted . 
In the r egulations before battle , what does he say? 

"Hear, O Israel! You are about to join ba ttle with your 
enemy , ... Is there anyone who has built a new house, e t c ." 
(Dt. 20 : 3 , 5) 

Tos . Sotah 7:1 8 (36) 

Sifre Devarim, l ike Midrash Tannaim , does not include 

that l one exemption tagged on to the speech immediately pre­

ceeding battle . 

" Before you J01n battle " 
Could this mean the day on which they were to 

enter battle? 
If, when it says: 
"He shal l say to t hem, ' Hea r, O Israel ! You are 

about to join battle .. . ' " -
It means the day on which they were to enter battle; 
Then, why does Scripture read : 
"Before you join battle ... " ? 
Because, when they arrive at the border , the priest 

begins explaining these rules to them , and he says , "Hear , 
o Israel. .. " S . D. 20:2 (37) 

The Talmud also unders tands this to be the meaning of 

the passage . 

"Let not your courage falter. Do not be in fear , etc ." 
(Dt . 20 : 3). 

Our rabbis taught : 
at the border, and once 
what does he say? Hear 
home . Prior to battle , 
courage fa lter . Do not 

He addresses t hem twice -once 
prior to battle . At the border, 
the war regulations and return 
what does h e say? " Let not your 
be in fea r, or in panic , or in 

dreau of them." 
T . Sotah 42a- b. (38) 

It is reasonable to think that our Tosefta text is cor-

rupt , and that all the other texts borrowed from the same 

original bar3ita . 

A second consideration in ruling that there were two 

speeches may have been the impracticality of granting 
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exemptions on the day of battle. No doubt the rabbis sensed 

the contradictions of demanding fearlessness, (Dt. 20 : 3) and 

condoning admissions of fearfulness (20 :8). Sepa rating the 

ritual into two speeches made the process of exemption and 

encour agement more feasible . 
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5. Ineligibility of the Disabled 

According to both Sifre Devarim and Midrash Tannaim, 

those who have certain dis~bilities are disqualified from 

military service . 

"Nor must you show pity: life for life , eye for 
eye, (Tooth for tooth, hand for hand, foot for foot). 
(Dt. 19 : 21) 

When you go to war ... " (Dt. 20:1) 
From this, Rabbi Akiba derived that the disabled 

may not go to war. 
M.T. 19:21-20 : 1 (39) 

Rabbi Yosi the Galilean said: 
How do we know that one is not pe rmitted to go 

to war unless he has his hands, feet , eyes, and teeth? 
Scripture says: 
"Nor must you show pity: life for life, etc. 
"When you go to war ... " 

s.o. 19:21- 20:1 (40) 

Both rulings rest on the sequence of verses at the end 

of Dt. 19 and the beginning of Dt . 20. There is no immediate 

problem with these verses, that is explained by this ruling. 

Rather , the ruling reflects a concern on the part of these 

r abbis , for which these verses provide a convenient proof-

text. 

Their intention is to exclude the disabled from mjlitary 

service. It is possibl0 tha t thi5 reflects a humanitarian 

concern for those who would be unab le to function or stand 

in grea t danger, during war. More likely , the disabled 

were l ikely viewed as a burden to an efficient fighting force . 

Their exclusion may be bound up with the rabbinic perception 

of the ideal army: fearless, and physically a nd e motiona lly 
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unhindered . Just like those who are incapable of devoting 

themselves completely to the war effort because of unfinished 

business at home , or becaub~ of their burden of fear (see 

below, II . B. Exemptions) ; so, too, the disabled are phys­

ically incapable of devoting their complete strength to the 

war effort , according to the rabbis. 

A textual problem may be noted here: Akiba is quoted 

in Midrash Tannaim, usually attributed to the Ishrnaelite 

school , while he is not the tradent for the same position 

in Sifre Oevarim, which belongs to the Akibaite school . 

This case deserves attention for the study of these respect­

ive text's development. 
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6. Fighting with Horses and Chariots 

Wh ile the Deuteronomist e xhorts soldiers to have courage, 

because God will fight for th~m, the rabbis feared that such 

faith might be taken to an extreme: 

"and vou sae horses and chariots and numerous 
troops" (Di . 20:1) 

Just as they go out against you with horses and 
chariots , so, too , shall you go out against them with 
horses and chariots. 

Just as they go out against you with numerous troops, 
so, too , shall you go out against them with numerous 
troops. M. T . 20:1 ; S.D. 20:1 (41) 

The rabbis mandated that the Israelite army be able to 

match the strength of its enemy. The belief that military 

strength will not be necessary because of God ' s part in any 

military campaign is negated. It appears that the rabbis 

held to a doctrine of parity in military strength, and a 

willingness to exercise that strength . 
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7. Optional and Obligatory Wars 

Making use of the distinct i on between the treatment of 

Canaanite and non- Canaanite towns, (Ot. 20:10-18), the 

rabbis developed a rudimentary system for classifying wars 

according to their purpose. They agreed that in some 

wars, the exemptions detailed in verses 5- 8 apply, and in 

other wars they do not apply. They disagreed on the approp­

riate terminology, and perhaps appl ication, of these 

classifications . 

Concerning what are these things said? 
Concerning ~ilchemet haReshut: bu t in a Milchemet 

Mitzvah everyone goeS-(to war); even the bridegroom 
from his wedding chamber, and the bride from her wed ­
ding canopy . 

Rabbi Judah said: Concerning what are these things 
said? 

Concerning a Milchemet Mitzvah; but in a Milchernet 
Chovah everyone goes (to war); even the bridegroom from 
his wedding chamber, and the bride from her wedding 
canopy. 

M. Sotah 8 : 7 (42) 

The Mishnah applies to the exemptions of verses 5-8, 

but Sifre Devarim r e peats the same ruling in r e lation to 

verse l: 

"When you take the field against your enemies" : 
Scriptur"' ~p~aks 'tbon~ Milcheme t Reshut. 

Rabbi Judah said: Concer~ing what are these things 
said? 

Concerning a Milchemet Mitzvah; but in a Milchemet 
Chovah , everyone goes(to war); even the bride groom from 
his weddi ng chamber , and the bride from her wedding 
canopy. 

S.D. 20:1 (43) 

Concerning what are these things said? 
Concerning Milchemet haReshut; but in a Milchemet Mitzvah 
everyone goes(to war): even the bridegroom from his wed­
ding chamber, and the bride from her wedding canopy. 

s.o. 20:9 (44) 
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It is not clear from these texts whether what Rabbi 

Judah called a Milchemet Mitzvah, equalled what everyone 

else called a Milchemet Reshut; or if Rabbi Judah disagreed 

with the rabbis about exemptions in a commonly understood 

Milchemet Mitzvah, and postulated a third category of war 

called Milchemet Chovah. The Tosefta favors the former 

interpretation. 

Rabbi Judah used to call the Milchemet Reshut a 
Milchemet Mitzvah; but in a Milchemet Chovah every­
one goes (to war) , even the bridegroom from his wed­
ding c hambe r, and the bride from her wedding canopy. 

Tos. Sotah 7:24 (45) 

According to this view , Rabbi Judah believed that wars 

C'a lled "Permissible" (Reshut) by the rabbis, a re actually 

"Commanded" (~itzvah) ; those called "Commanded" by the rabbis 

(Hitzvah) , are actually "Obligatory" (Chovah) It is apparent 

that these distinctions are less theological statements about 

the nature of war, than merely alternative terms. Certainly, 

Rabbi Judah accepted the same bi- polar distinction of wars, 

implying some which must be fought, and others which need not 

be fought. 

The Talmud repeals this conclusion , but adds another 

interpretation as well : 

"Regarding what are these things said? Regarding 
a Milchemet haReshut , etc." (M . Sotah 8 :7) 

Rabbi Yochanan said : A (Milchemet) Reshut in the 
language of t he rabbis, is called a (Milchemet) Mitzvah 
by Rabbi Judah. 'l'he (Milchemet) J.1i tzvah of the rabbis 
is called a ~ilchemet Chovah by Rabbi J udah. 

Raba said: Everyone agrees that the wars of Joshua 
were Chovah. Eve ryone agrees that the wars of the House 
of David for expansion were Reshut. Thev differ over 
the extermination of the heathens, to prever.t tleir ad­
vance upon them . One calls them Mitzvah , and the other 



calls them Reshut: the significant issue being the 
exempt ion from the performance of commandments (sp. 
to return from battle) accorded to those engaged in 
the performance of a (more important) commandment. 

T . Sotah 44b (46) 

Rabbi Yochanan concurs with the Tosefta , but Raba 

dissents . Raba prefers to see three categories of war : 

Reshut , Mitzvah, and Chovah. In Raba ' s view, Rabbi Judah 

agreed with the rabbis on terminology , but di s agreed over 

the application of exemptions to these cateqories . Raba 

claims tha t a Milchemet Chovah (Obligatory War) , on one 
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extreme , admits no exemptions; and that a Milchemet Reshut 

(Permissibl e War), on the other extreme, does admit exemp-

tions. According to Raba, both the rabbis and Rabbi Judah 

accepted this distinction , and disagreed only over the 

intermediate category of ~ilchemet Mitzvah (Commanded War) . 

Rabbi Judah held that exemptions did apply, while the 

rabbis said they do not . Raba's system is in contradiction 

with the earlier Tosefta , though , as well as lacking any 

support from Deuteronomy itself. What Raba proposes as the 

two extreme poles--wars of expansion (Reshut) and wars of 

conquest in the Promised Land (Chovah) --are readily identi-

fiable in both Deuteronomy and the Tannaitic sources, even 

t hough the names may differ . Haba ' ~ intermediate category 

(Mitzvah)is too ill-defined to be useful in determining what 

position Judah held vis a vis the rabbis. Is the "extermi-

nation of the heathens" to take place within or without the 

Promised Land? If within, it would be identical with the 

wars of conquest en joined upon Joshua, called Chovah, by 

Raba; if without, it would be Reshut. Did Raba believe 
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that war against heathens within the land , but after the 

conquest, is "Commanded" but not "Obligatory"? If this is 

what he meant, the distincl ion is entirely of his creation . 

It does not appear that either the rabbis or Rabbi Judah 

were aware of such a tripartite division. 
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7.a . Milchemet Reshut by Decree of Sanhedrin 

In spite of Rabbi Judah's different terminology, the 

rabbis consi stenly dealt with the implications of Permissible 

War (Mi l chemet Reshut) . They determined that Permissible 

War c ould be declared only by consent of a Sanhedrin of 

seventy- one. 

A Milchemet haReshut may not be declared , except 
by a court of seventy-one . 

~- Sanhedrin l;S (47) 

The absence of any process whereby an Obligatory War 

(Milchemet Mitzvah)could be declared, is an indication that 

the r abbis considered Obligatory war to need no declaration. 

That is, the rabbis viewed the c onditions for Obligatory 

War to be evident from t he text (Dt. 20:15- 18): Any Canaanite 

town was cause for Obl i gatory War . No Sanhedrin would be 

necessary , because the conditions for engaging in Obligator y 

Wa r were empirically verifiable . 

Permis sible War, o n the other hand, is not commanded by 

the text . It therefore requires the exercize of judgement 

to be legitimaten . ~uch ~udgPmcnt naturally falls to the 

Sanhedrin. In contrast to Deuter)nomy , the rabbis restrict 

the right of th~ king to declare war. Though this right is 

not granted explicitly in Deuteronomy , there is no indication 

of such a restriction . Whil e the king is assumed to have 

the authority to declare war, the rabbis subject that right 

to their own approval. In this way , they greatly limit the 
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implicit freedom of a king to go to war. Given that these 

laws we re composed during a period in which the community 

l acked any legitimate kingship, it is not surprising to 

f ind the Sanhedrin expressing the primacy of their authority . 

The Talmud expands on this division of authority: 

"Milchemet haReshut may be declared only by 
consent of a court of seventy-one." (M. Sanh . 2:4) 

Whence is this der ived? 
Rabbi Abahu said: When Scripture says, "But he 

shall present himself to Eleazar the priest (who shall 
on his behalf seek the decision of the Urim before the 
Lord . By such instruction they shall go out and by such 
instruction they shall come in, he and all the Israelites, 
the whole commu nity ." (Num. 27: 21) ; "he" is the king ; 
"and all the Israelites" is the Chaplain of the Army; 
" t he whole community" is the Sanhedrin. 

T . Sanhedrin 16a (48) 

The mood over the procedure for declaring Permissible 

War, and the absence of concern regarding Obligatory War, 

l eads to the conclusion that the rabbis considered Permis-

sible War to be the only kind of war ever likely to be 

fought. This is especially evident when considering that 

Deuteronomy provides no formal procedure for either decision, 

ye t the rabbis chose to describe one procedure a nd neglect 

t he other. At the very least, the only operative category 

was Permissible War . Obligatory War was r e legated to non-

existence . or at least 111significance. 
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7.b. Rules of Milchemet Reshut 

The rules of conduct in battle specified by the rabbis 

also app.ly only to Permissible war, and none are specified 

for Obligatory War. This supports the view that the rabbis 

were not concerned over the means whereby Obligatory War 

would be fought, or declared. 

When the army fights a Milchemet Reshut , it is 
permissible to take dry wood. 

Rabbi Juaah ben Batirah said : In any case, o x en 
which are killed must be buried there . 

Tos. Eruvin 3:t' ( 49) 

If this ruling, which serves the interests of successful 

warfare, applied to Permissible War , it would seem apparent 

that it would apply to Obligatory War as well . The fact that 

it is mentioned as a rule of Permissible War , indicates that 

this is the only kind of war conceivable to t h e rabbis. To 

discuss Permissible War was , to them , synonymous with discus -

sing all war . Perhaps they viewed Obligatory War as having 

an entirely differen t set of regulations. If so, then these 

were thought to be unknown, perhaps because only God knew 

how these wars were to be fought . In any case, such rules 

were simply of no consequence, sJggesting that Obligatory 

War had become an inconceivable possibility by the time of 

the rabbis . 

The Talmud discusses the extent of the permission to 

appropriate wood: 
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''They are permitted to steal dry wood." 
This is one of Joshua ' s rulings, as the Master said: 
Ten rulings did Joshua decree-that they may graze 

(their flocks) in (others') pastures, and collect wood 
from their fields . 

But there , it means only thornbushes; here, it means 
all wood. 

Or, perhaps there it means connected bus hes, and 
here it means d etached wood. 

Or, perhaps there it means green wood, and here it 
means dry wood . 

T . Eruvin 17a (50) 

7his d ebat e suggests a l ayer of restriction on the ruling 

of the Tosefta. That is, even without an agreement on the 

meaning of "dry wood " , it appears that some Arnoraim considered 

even this tactic too p e rmissive. 

Finally, the area of hygiene was also regulated: 

One who engages 
and sits on it, then 
pit , as it says:"You 
u p your excrement." 

in a Milche met haReshut digs a pit 
digs up dirt and covers over the 
shall dig a hole with it , and cover 
(Ot. 23:14) 

Tos. Megilla h 4:2 5 (51) 

Even here , a basic regulation is d iscussed as if it 

applied only to Permissible War. Could this rule have been 

ignored during Obligatory War, because of the compelling 

nature of the command to exterminate the Canaanites? If so, 

it would seem that this distinction would be mentioned, to 

avoid t h e confusion of would-be Eoldiers. More likely, this 

issue would not hav e been cause for confusion, because the 

rabbis assume d that lhe only scenario necessary to describe 

was Permissible War. Soldiers would not have to worry about 

the hygiene of the camp in Obligatory War , because they would 

never find themselves in one. Additional laws concerning the 

c onduct of Permiss5ble War will be d iscussed below, in connection 

to the Preservation of Trees (II.E) 
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II. B. Exemptions 

The rabbis sought to define the e xtent and limits of the 

exemptions granted in Dt. 20 : 5-9. Though differing on some 

aspects of the exemptions, there is an ove rall tendency to: 

1) Give concrete def intion to the categories given in 

Deuteronomy~ and , 2) Ex tend the application of the e xemptions 

beyond the literal meaning of the text. 



54 

1. House 

The Mishnah seeks to define what is meant by a house, 

and whether it must be literally built. 

"Then the officials shall address the troops, 
as follows, ' Is there anyone who has built a new 
house but has not dedicated it? Let him go back to 
his home '" , etc. (Dt. 20:5) 

Whether it be a shed for straw or a barn for 
cows , or a shed for wood , or a storehouse. 

Whether he builds it, or purchases it, or in­
herits it, or is given it as a gift. 

M. Sotah 8:2 (52) 

The Mishnah understands house figuratively, as any 

struc ture which houses something . It had to be a permanent 

residing place of something, though not necessarily human 

beings. Mere additjofls , though, were not considered "houses": 

These are the ones who do not return home: 
One who builds a guardhouse, exedra, or porch . .. 

M. Sotah 8:3 (53) 

That is, a house is a free-standing shelter for people, 

animals, produce or supplies. 

Nor is it necessary that it be newly built. It must 

only be newly acquired . However , some limits were placed 

o n legitimately "new" acquisitions. 

Rabbi Yehudai ~aid: Even the one who has rebuilt 
a house on its original foundations, does not return. 

Rabbi Elazar said : Even the one who builds a brick 
house i n the Sha ron, does not return. 

M. Sotah 8:3 (54) 

It is not "new" if it was there once before. Nor is it 

leg itimate to cla i m e xemption for building new houses if the 

ground is incapable of supporting them, i.e. in the Sharon , 

r equiring that they be rebuilt periodically. 



The Tosefta takes a more lenient view of conditions 

qualifying for e x e mptions: 

If his house fall~ and he rebuilds it , he must 
return. 

SS 

Rabbi Judah said: If he inaugurates anything new 
in his house, he must return; if he does not, he does 
not return. 

Rabbi Elazar said: Residents of Sharon are not 
permitte d to go home, because they repair them twice 
every seven (years) . 

Tos. Sotah 7: 18 (SS) 

In contrast to the Mishnah, rebuilt homes are considered 

new here. Furthermore . Rabbi Judah, who held the more con-

servative view in the Mishnah, here t akes a more liberal 

position than the Mishnah, considering all new additions to 

houses to qualify . Rabbi Elazar's position remains the same, 

though, with the necessary explanation . 

Sifre Devarim shows how the Mishnah's ruling was derived 

from the text of Deuteronomy: 

"Is there anyone who has built ... " 
One might presume this refers only to one who 

builds. How do I know it includes o ne who inherits, 
buys, or is given (a house) as a gift? Scripture 
says: "Is there anyone who has built ... " 

"House". 
I might think this refers only to a house . How 

do I know to incluoe one who builds a shed for straw, 
or a barn for cows , or a shPrl for wood, or a store­
house? Scrip ture &aye: " a house". Since a house is 
a protective structure , the ve .. se excludes those 
structures Which do not protect. 

"8ut has not dedicated it" . 
Except a robber. 

S.D. 20:5 (56) 

Sifre Devarim maintains the Mishnah's extension of 

house, as well as its limits , and gives us the abstract 

definition of house which is missing from the ~ishnah. It 
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also adds a category of illegitimate acquisition, i.e . rob-

bery, which disqualifies one for exemption. 

The Talmud repeats Sifre Devarim almost verbatim, with 

the addition of some dissenting views: 

"What man is there who has built a new house, etc. " 
(M. Sotah 8:2) 

Our Rabbis taught: "who has built." 
I derive only the case of one who builds. How 

do I derive the cases of one who buys , inherits, or 
receives as a gift:? Scripture says: "What man is 
there who has built a (new) house?" 

I derive only the case of a house . Whence do I 
know to include a barn for straw , a stable for cattle, 
a wood - shed , or a storehouse? Scripture says: "who 
!~s built"--whatever (structure may be erected) . 

I might include one who builds a guardhouse, exedra, 
or porch. Scripture says: "a house". A house being a 
place suitable for dwelling, (it includes only) those 
places suitable for dwelling . Rabbi Eliezer ben Yaakov 
said : A house, in its usual sense. 

T. Sotah 43a (57) 

Rabbi Eliezer ben Yaakov takes the word "house" literally, 

in contrast to the other more lenient rabbinic texts . At the 

same t ime , the Talmud quotes a baraita greatly e xtending the 

limits of a "new house " : 

"The following are not exempt: One who builds a 
guardho use ". (M . Sotah 8 : 3) 

It is taught: If he adds a single layer of bricks 
to it , he is ex~mpt. 

R. Eliezer said: But 001 who builds a brick house 
in Sharon is not exempt. 

It is taught: Because they had to rebuild them 
twice every seven (years). 

T. Sotah 44a (58) 

This leniency is compatable with Rabbi Judah's position 

in the Tosefta. The disqualification of houses in the 

Sharon remains unchanged. 

-
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The Talmud also indicates the minimum size necessary 

for a house to qualify one for exemption . 

Who is the a u thority for that which our Rabbis 
taught : "A house which is not four cubits is free 
from the obligations of ~ezuzah, and parapet, does 
not contract levitical uncleanliness from leprosy, 
is not redeemable among the dwelling-houses of a 
walled ci t y , nor d oes one return o n its accoun t from 
the array of war , nor need an Erub be p r epa red for 
it , nor Shittuf, nor does one place therein an Eruh 
nor make of it an extension between two cities , nor 
can brothers or partners d i vide it? ~ust we say that 
it agrees with Rabb i (who regards a Sukkah of less 
than four cubits square as invalid) and not with the 
Rabbis? No! One can even say that it agrees with 
the Rabbis. The Rabbis say it (that a structure less 
than four cubits is valid) only with regard to a 
Sukkah which is a temporary abode , but with regard to 
a house which is a permanent abode , even the Rabbis 
admit that if it has an area of four cubits square, 
people dwell therein (i.e. it can be regarded as a 
house); otherwise, they do not dwell therein. 

T. Sukkah 3a-b (59) 

That is, a house , like a Sukkah, must be at least four cubits 

square, to be legitimate for legal purposes. Thus, the 

Talmud maintains a picture of the minimal limits of a house, both 

in dimension and in function , for the purposes of exemption. 

At the same time, it retains disse11ti ng views on even these 

significant extensions of the Biblical " hou se" . 

The Talmud oursues t he ex-lus:~n 0f Lhe robber, in light 

of the exemption of the "afraid and disheartened". 

"but has not dedicated" is not written , rather, 
"but has not dedica ted it", to exclude the robber. 

Is this to say that (this teaching) is not in 
agreement with Rabbi Yosi the Galilean? For Rabbi 
Yosi the Galilean said: "disheartened" refers to one 
who is afraid of the transgressions he has committed. 
(Dt. 20:8). Even if you agree with Rabbi Yosi the 
Galilean, consider the case of one who has repented, 
and paid (the stolen property ' s) price ; he would thus 
be considered the purchaser and be exempt. But since 
he originally acquired it through theft, he is not ex~mpt. 

T. Sotah 43a-b (60) 
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The hypothetical argument runs that one who is a robber, 

though not legitimately acquiring a house , would nonetheless 

be e xempt as one "disheartened . " (M. Sotah 8 : 5) . But, for 

one to be disheartened , they would have to be repentant , 

which could result in making him a legitimate purchaser. 

The Talmud maintains that it is Deuteronomy ' s intent to 

disqualify a robber ' s possible exemption as one "disheartened". 

This is a limitation on the more lenient 1ishnah . 

-
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2, Vineyard 

As with the exemption b~sed on the newly built house, 

the rabbis extended the literal sense of the exemption based 

on the unharvested vineyard. They adopt a lenient under-

standing of both "planting" a nd "vineyard ', as they did with 

"bui lding " and "house" . 

"Is there anyone who has olanted a vineyard, but 
has never harvested it?" (Dt. 20:6) 

Whether he has planted a vine yard , or if he has 
planted (at least) five fruit trees, and even if they 
are of the five species (but not all of the same) ; 

Whether he p lants, or bends, or grafts, or pur­
chases, or inherits, or is given as a gi ft. 

~ . Sotah 8 :2 (61) 

Regarding a vineyard, the Mishnah proposes a most liberal 

definition, i.e . even i£ the constituent elements of the vine-

yard are not all of the same species. Thi s definition per-

verts the commonly understood meaning of vineyard, or even 

orc hard. It does , however, establish minimum limits on the 

size of the orchard. 

These are the ones who do not return home : ... 
One who plants four fruit trees, or five shade trees; 

- M. Sotah 8:1 (62) 

The action of p lanting , like that o f building , is a lso 

liberally defi ned . It is taken to mean any act which will 

bri ng about new acquisition of a ?lant. This is i dentical 

to the "new acquisition meaning of "to build" in the first 

exemption. 

In compa rison of t he two mishnayot, a pat t e rn becomes 

ev ident. The Mishnah s eeks to define the predicate and the 
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direct object of the verses in Deuteronomy, so as to determine 

legally applicable limits as to what will const itute a valid 

case for exemption . In the process of this defintion, the 

'1ishnah takes the verb and noun in a figurative sense, with 

the result that a considerably greater number of exemptions 

would result than a literal reading would yield. 

The Tosefta gives a ruling which goes beyond the Mishnah 

i n its liberal definition of a vineyard. It also adds an 

opposing opinion. 

"Is there anyone who has planted a vineyard but 
has never harvested it? " (Dt. 20:6) 

One who plants five fruit trees, from among the 
five species, even if i n five different rows, must 
return. 

R. Eliezer said: The text implies only one who 
has planted a vineyard. 

Tos. Sotah 7 : 18 (63) 

The Mishnah does not consider what shape a vineyard 

must have to be considered legitimate. The Tosefta notes 

that it need not conform to our common image of a vineyard/ 

orchard , but may be randomly ~lanted . The Tosefta extends 

what might otherwise be conjectured as the logical limit of 

a vineyard, i.e. that it be plrillted in rows. The same 

greater l iberali ty of definition characterized the ruling of 

the Tosefta ~n the house exemption. The dissenting view of 

R. Eliezer echoes the same literal interpretation of R. 

Eliezer ben Yaakov in T. Sotah 43a, where he treats the 

definition of "house" literally. These two , then, may have 

been one and the same person. 
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Sifr e Oevarim repeats the same homiletic structure i t 

applied to the house exemption. 

" Is the r e anyone who has planted . . . " 
I might think this refers only to one who planted. 

How do I know it includes one who inherit s, buys , or is 
given (a vineyard) as a gift? Scripture says: " Is 
there anyone who has planted • . . " 

"a vineyard" 
I might think this refers only to a vineyard . How 

do I know it includes one who plants five fruit t r ees , 
or even the five species of grain? Scripture says : 
"who has planted. " 

Does this include even one who has planted four 
fruit trees, and five bar e trees? Scripture says: 
"a vineya r d. " 

R. Eliezer ben Yaakov says : I accept only a vineyard. 
"but has never harvested it?" 
Except one who grafts . 

S.D. 20:6 {64) 

Sifre Devarim shares the figurative understanding of the 

exemption with the Mishnah . As in the house exemption, though, 

it also adds s ome limits to those found in the Mishnah. In 

this case, it excludes some forms of agriculture which might 

be construed as " planting" in the figurative sense. This 

stands in direct contradiction to the Mishnah. It adds further 

definition to the minimum size of a vineyard/orchard . 

The literalism of R. Eliezer ben Yaakov here is both 

similar to his literal s=an~e in the above Talmud passage, 

and identical to the position of R. Eliezer in the Tosefta . 

It may then be presumed that the Tosefta gave us only the 

shortened form of the rabbi's name . 

Midrash Tannaim gives another restriction on the inter-

pre tation of " to plant". 
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"but not (yet) harvested it" 
Except for a robber and for partners. 

M.T. 20:6 (65) 

This seems to come from the same source as the ruling 

against a robber in Sifre Devarim on the house exemption. 

It is odd that the e xclusion of the robber is shared by 

both texts, but not regarding the same exemption. 

The Talmud repeats Sifre Devarim up through the opinion 

of R. Eliezer ben Yaakov. 

"Is there anyone who has planted a vineyard, etc." 
Our Rabbis taught: "who has planted." 
I der ive only the case of one who plants . Whence 

do I know to include one who buys or inherits, or re­
ceives as a gift? Scripture says : "ls there anyone who 
has planted a vineyard." 

I derive only the case of one who plants a vine­
yard. Whence do I know to include one who plants five 
fruit trees, or even of other varieties? Scripture 
says: "who has planted." 

I might conclude that it includes one who p lants 
four fruit trees and five shade trees. Scripture says: 
a vineyard. 

Rabbi Eliezer ben Yaakov said: "vi neyard", 
literally. 

T. Sotah 43b (66) 

After this, the Talmud seeks to reconcile the differing views 

of the Mishnah and Sifre Devarim, regarding the inclusion of 

bending and grafting i~ the definition of "to plant". 

It does not read "but has never harvested"; rather, 
but has never harvested it", to exclude one who bends 
or grafts. 

But we have the teaching: ll is the same whether 
one plants, or bends , or grafts! (~. Sotah 8:2) 

Rabbi Zeyra said Rav Hisda said: There is no contra ­
diction. One refers to prohibited grafting, and the other 
refers to permissible grafting . What is permissible 
grafting? If I say it is grafting a young shoot onto 
a young shoot, he would be exempt on account of the first 
young shoot. Therefore, it means grafting a young shoot 
onto an old stem. But what about Rabbi Abahu's saying: 
If a young shoot is grafted onto an old stem, the young 

-



shoot is annulled by the old stem, and the law of 
orlah does not apply to i t (i.e. it is considered 
old, and may be eaten from during the first three 
years . ) 
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Rabbi Jeremiah said: It must refer to a young 
shoot grafted onto a young shoot, as in the case of 
one who planted the first stem for a hedge or for 
timber, as we are taught: He who plants for a hedge 
or for timber is exempt from the law of orlah. 

What is the distinction that a young shoot is 
annulled when grafted onto a young shoot? In the 
former case, if he changes his mind about its purpose , 
it cannot return to its former state (of orlah\ ; whereas 
in the latter case , if he changes his mina;-It can re­
turn to its former state , since it is like a plant which 
grows of itself. As we are taught: When they grow of 
themselves, they are liable to orlah. But let him 
explain (the Mishnah as dealing with) the case of a 
vineyard belonging to two partners (and not of the 
example of R. Jeremiah). One returns on his account, 
and the other r eturns on his account. 

Rav Papa said: This means that the exemptions 
from war do not apply to common owners of a single 
vineyard. Why is this different from five brothers, 
one of whom dies in battle , the reby exempting the 
rest? In this case , "his wife" can apply to each 
one of them; but in the other case, "his vineyard" 
c annot apply to both of them. 

Rav Nachman bar Yitzchak said: It refers to one 
who bends a tree into a vegetable garden . There is a 
similar teaching: If one bends a tree into a vege­
table garden ... 

Rabban Shimon ben Gamliel permitted it in the name 
of Rabbi ben Gamda, the man of the town of Acco. But 
the sages prohibited it. 

When Rav Dimi came, he said in the name of Rabbi 
Yochanan, "Whose statement is it?" It comes from 
Rabbi Eliezer ben Yaakov. But did not Rabbi Eliezer 
ben Yaakov say " ' vineyard', literally"? So, too, should 
' planted ' be understood literally. If one plants, 
he is (exempt); i t he ~ends or grafts, he is not. 

T. Sote h 43b (67) 

As with all t he rabbinic sources , the Talmud takes a 

lenient view of "planti11g", as though it means any form of 

acquisition--"buys, o r inherits, or receives as a gift ." 

This broad definition includes things which are far removed 

from planting. Yet when it comes to including a process 
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closely related to planting-"bending or g raft ing" -the Talmud 

becomes literal, and claims that these are not really plant­

ing! They use Rabbi Eliezer ben Yaakov to support this 

position, but this takes his opinion out of context. From 

the placement of Rabbi Eliezer ben Yaakov's opinion in the 

Tosefta and in Sifre Devarim, it is clear that he speaks 

only of a literal interpretation of "vineyard", not of 

"planting". The Talmud seeks to exclude bending and 

grafting for reasons other than literalism, as is clear 

from the unchallenged a cceptance of buying, receiving, and 

inheriting as legitimate forms of "planting". Thus, 

they do not really share Rabbi Eliezer hen Yaakov's lit­

eralism. 

The Talmud's actual concern here is not with qualifi­

cations for exemption from battle, Rather, its primary 

concern is the extent of the ~· By ruling that bending 

and grafting are not forms of new planting, the resulting 

fruits are exempt from orlah. That is, they may be eaten 

the first year in which they appear. This ruling would have 

tremendous economic benefits for an agrarian community. 

More produce would be available, be cause farmers would not 

have to wai t three years, before their ne w crops could be 

harvested, if they had been grafted or bent. It is this 

important economic considera tion that prompts the debate 

over appropriate legal language. Overall, the Talmud ex­

presses the common rabbinic e xtension of qualifications for 

exemption from milit~ry service. 
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3. Wire 

The Mishnah extends ti .. ~ exe mption of a bride-groom to 

inc lude some situations not necessitated by a literal reading 

of Deute ronomy. 

"ls there anyone who has paid the bride-price for 
a wife, etc." (Dt. 20:7) 

Whether he has betrothed a virgin or a widow ; even 
if he is the brother-in- law obliged to marry her, even 
if he hears that his brother has died in battle , he must 
return. All of these listen to the speech of the Chap­
lain of the Army, and return (home) , (and from there) 
they supply water and food (to the soldiers), and repair 
the roads. 

M. Sotah 8:2 (68) 

A wide range of definitions is given here to the Hebrew 

~, which would literally mean "paid for". The Mishnah 

adopts a figurative redering , as in the exemptions concern-

ing house and vineyard , which permits almost any k ind o f 

acquisition of a new wife as valid for exemption. The Mish-

nah also tells us what kind of alternative service the se 

exe mptees must perform . 

The Mishnah goes on to exclude some categories of pos-

sible acquisition f rom valid exe mptions: 

These a re th~ nn~s who a o not return home .. . 
One who marries his divo ~ced wife; a High priest 

who marries a widow; a common priest who marries a 
divo rcee or a halutza; an Israelite who marri es a 
bastard or a Ne thLnah,* an Israe lite bas t ard or a Nathin 
who marr ias an Israelite daughte r . 

None of these r e turn home. 
M. Sotah 8 : 3 (69) 

* Nethinah/ nethin - d e scendant of the Gibeonite s; forbidden 
to Israelites fo r intermarriage . (Jastrow, p. 943) 

---
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As with the vineyard , these e xclusions primarily 

serve the purpose of defining legiti mate forms of marriage. 

They are only secondarily limits on the legitimate exempt-

ion of the engaged bridegroom. The Mishnah otherwise pur-

sues the pat t ern of ~xtending the Deuteronomic exemption 

alre ady establishea in the preceeding case s. 

The Tosefta takes a more l enient view than the Mishnah, 

a s i t did in the preceeding exemptions. 

"Is there anycne who has paid the bride- price 
for a wife, (but who has not yet married her?)" 
(Dt. 20:7) 

The same applies, whether he marries her, or 
fulfills the levirate marriage, or even to five 
brothers- in- law to the widow, or even to five bro­
thers who hear t hat their brother dies - - all of them 
return . 

Tos. Sotah 7:19 (70) 

Not just the brother-in-law of a widow, but all five 

brothers-in-law are exempt. While this might have bee n 

possible under the Mishnah ' s ruling , its mention in the 

Tosefta explicitly exempts a greater number of people. 

At the same time, the Tosefta limits the period of 

appli~ability of this exemption. 

If one he ars during war that h is brother died, 
and he is not yet serving his term of duty, he is 
exempt . Once he ~egins serving hi£ term, he is no 
longer exempt . 

Tos. Sotah 7:22 (71 ) 

This time limit applie s only to the case of the levirate 

marriage . It could not apply to any other of the example s 

o f the wife exemption. Nor could the Tosefta have so limited 

t he house or vineyard exe mptions, since these are conditions 



which cannot be initiated after one has left home. The 

Tosefta thus brings a un iformity to the exemption pro-

cedure, by restricting it to the pre-battle period. 

~ifre Devarim repeats the Mishnah almost verbatim. 

"Is there a nyone who has paid the bride-price 
for a wife ". 

Whether he has betrothed a virgin or a widow. 
Even if she is due her brother- in-law, even if he 
hears that his brother has died in battle, he must 
return. 

''but who has not yet married her?" 
(That is) , the one appropriate for him. 

Exceptions: one who remarries his divorced wife; 

67 

the High Priest who marries a widow; a common priest 
who marries a divorcee or one released; an Israelite 
who marries a bastard or a Nethinah ; a bastard or a 
Nathin who marries a daughter of Israel . 

"Let him go back to his home." 
Let him go and listen to the speech of the Chap­

lain of the Army, and then return (home). 
s.o. 20:7 (72) 

The only regulation missing is the Mishnah's specification 

of alternative service. We find this opinion in Midrash 

Tann aim. 

"Let him go back to his home ." 
All of these listen to the speech of the Chaplain 

of the Army, then return (home), whe re they supply 
water and food (for the troops) and repair the roads . 

"'1. T. 20:7 (73) 

Sifre Devar im nowhere specifies any alternative ;ervice. 

The soldier is merely instruc~ed to return, and forewarned 

that he will die in battle if he does not. The Mishnah does 

not give us t his emphasis on the obligation to obey the 

exemptions. 

Sifre Cevarim repeats the reason in each of the preceding 

-
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exemptions , with additional explanation: 

"Let him go back to his home : 
Let him go and listen to the speech of the Chaplain 

of the Army a n d then return . 
"Lest he die in battle: 
If he does not li sten to the speech of the priest, 

in the end he will die in battle. 
S.D. 20:6 (75) 

This is a sign ificantly different approach than the 

~ishnah ' s. It emphasi zes the r eason fo r obeying the law, 

rather than the p r actical role e xe mpted citizens would play 

in war . 

The Tosefta contains both the Sifre Devarim and the 

'·lishnah/Midrash Tannaim versions . 

R. Shimon said: Anyone who hear s the priest's 
regulations , and does not exempt himself, will ultimately 
fal l by the sword, and cause Israel to fall with him, 
and cause them to be exiled from their land, into the 
nations of the world; a s it says : "and another mar r y 
her ." (Dt. 20:7) 

Might this s imp l y mean that an uncle or cousin 
will marry her? It says here : "another"; and it says 
there: "anothe r (nation) " (Dt. 28: 32). Just as there 
it means a gentile , so , too, here it means a gentile . 

Tos. Sotah 7:22 (76) 

There are some who report and a re exempted ; some 
who report and are not exempted; and some who do not 
r e:>ort at all . l'lhoever is amona those who report and 
a r e exempted, pay the town-ta, , ano ~uP~l, wat~r and 
food during the war , and repair the roads. The rest 
report a nd are not exempted . 

Tos. Sotah 7:23 (77) 

The r e is no contradiction in these posit ions, though 

rhey are dra~~ from separate sources. The Tosefta identifies 

the author of the Sifre Deva r im version as R. Shimon , who 

comes f rom the Akiba School. 

-
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The Talmud maintains the position of the Mishnah, re-

garding those who do and do not qua lify for exemption : 

" Is there anyone who has paid the bride- price for 
a woman, etc . " 

Our rabbis taught : "who has paid the bride- price 
for . . . " It is the same if he has betrothed a virgin, 
or a widow , or a childless widow . Even if there are 
five brothers, and one dies in ba t tle , the rest are 
exempt.. It does not say "betrothed", but rather , 
"betrothed her" . to exclude the High Priest who has 
married a widow ; or an ordinary priest who has mar­
ried a divorcee or a ha l utzah; or an Israelite who has 
married a bastard or Nethinah or a bas tard or a Na thin 
who has marri ed an Israelite woman. 

T. Sotah 44a (78) 

The Talmud continues with an argument similar to that 

which it raised regarding the robber: 

Is t his to say that this teaching is not i n agree­
ment with that of Rabbi Yosi the Galilean? For Rabbi 
Yosi the Galilean said : "Afraid and disheartened" 
refers to one who is a f raid on account of his trans­
gressions . Even if you bring up Rabbi Yosi the Gali­
lean ' s ru l e , (there is no contradi ction) because 
Rabbah said: He is not guilty until he has slept with 
her . For what is the meaning of "he shall not take" 
(Lev . 21:14)? So that he does not profane (his seed). 
Therefore, he is not punished until he sleeps with he r. 

T. Sotah 4 4a (79) 

Would not, the Talmud asks, one who has engaged in a 

prohibited marriage be exempt as one "afraid and d isheartened " ? 

Only , Rabbah answers, if he had acluall~ cor~itLed the crime 

by having slept with her. But until the prohibited 

marriage is consumated, the bridegroom is not exempt, while 

other bridegrooms of legitimate marr i age would be exempt. 

This argument is in ljne with the Talmud's discussion 

of the house e xemption, which excluded the robber . The point 

-



of both discussions is to limit exemptions only to those 

who act in accordance with the law. Exe mptions are not 

given to those who commit an ille gal act . 
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4 . Alternative Service Not Required 

The Mishnah lists some categories of evemption whos e 

subjects do not ever report for duty. 

The following individuals do not move from their 
place: 

One who has built his house and dedicated it; 
One who has planted a vineyard and harvested it ; 
One who has married his fiance, or one who has ful -

filled the Levirate marriage; 
As is says : "He shall be exempt one year for the 

sake of his household. " (Dt. 24:5) 
"his household"-this is his house; 
"he shall be"-this is his vineyard; 
"to give happiness to his wife "- this is his wife ; 
"he has married"-to his sister-in-law. 
These do not supply water or food, and do not 

repair the roads . 
M. Sotah 8:4 (80) 

The Mishnah interprets Dt. 24:5 so as to establish an 

additional category of e xemption . Individuals who have com-

pleted the act for which they we r e exempt, but who have not 

finished the year following that act, are exempt. Further-

more , they do not e ven report for duty, nor are they required 

to perform a l ternative service . 

This ruling is derived from the double exemption of the 

newly- wed bridegroom-- once before his marriage is consummated 

(Dt . 20:7); and again for a year after the marriage is consum-

mated (Dt . 24:5) . This extended exemption is then applied to 

both house and vineyard. The a c t of dedication or harvesting 

ceases to be the end-point of one ' s exemption . It is now 

the mid-point, to be followed by a period of even more 

stringent exempti on. The ideal of having lived with some-

thing/someone for a proper period of time takes priority over 
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a mechanical view o f a specific act which wil l instant l y remove 

one from exemption. The result is to encourage people further 

to engage in and complet these a cts in o rder to enjoy a full 

exemption both from military and alternative service . 

The Tosefta repeats the s a me point a s the Mishnah: 

I derive from this only the c a se of one who builds 
a house. and has no t yet dedicated it; plan t s a vine­
yard and has not yet harvested it; and pays for his 
bride but ha s not yet consummated th~ marriage--all 
of whom report and are exempted . 

How do I know then , that if one builds a house 
a nd dedicates it , and twelve months have not passed; 
if one plant~ a v ine yard and harvests it, and twelve 
months have not passed; if one marr ies his wi f e and 
consummate s his ma rriage , and twelve months have not 
passed--one must not even leave home? Scripture s ays: 
"When a man has taken a bride. (he shall not go out 
with the army ... )" (Dt. 24: 5) 

This rule is already sta ted! Why does the text 
reiterate it? To t e ach that, just a s one who has paid 
the bride-price for a wife and has married h er, but has 
not spent twelve months with her, does not lea ve home; 
so , too, one who builds a new house and dedicates it, 
or one who plants a vineyard and h a rvests it , and twelve 
months have not pa ssed, does not l ea ve home. 

Tos. Sotah 7:20 (153) 

These are the cases which bar one from reporting 
for du ty : 

One who builds a house an d dedicates it; plants 
a v ineyard and harvests it; pays f or a bride and marries 
her; but has not completed a ful l twelve months--these 
do no t report at a ll; they do not pay _hQ cown-tax, 
nor do they supply water or f ood dur ing the war; and 
t hey do not repair the roads. 

Toe . Sota h 7:24 (81) 

The Tosefta a dds to the Mi shnah one a dditiona l point: 

Those exempt f=orn a lterna tive service are also e xempt from 

paying the town- tax . This is probably not a significant dif-

ference , j~st the mention of another element of the defe n se 

of the town from which these cases are exempt. 

-
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Sifre Devarim supports this point. 

"When a man has taken a bride" (Dt . 24:5) 
I cou ld derive from this only the case of a virgin . 

Whence do we know to include a widow, or one waiting 
for her brother-in-law to marry her . Scripture says: 
"to give happiness to the woman." 

If so , why does it say a new (wife)? 
It means, o~e who is new to him. 
Excluded are: one who remarries his divorced wife; 

a High Priest who marries a widow; a common priest who 
ma rries a divorcee or one released from the levirate 
marri~ge; an Israelite who marries a bastard or a 
Nethinah; and a bastard or Nathin who marries an Israel­
ite woman. 

"He shall not go out with the army." 
r might have thought that this means he will not 

serve in the army, but he will9.lpply weapons, water , 
and food (to the troops). Scriptur e says: "or be 
assigned to it for any purpose." 

If he may not be assigned to it for any purpose, 
perhaps even one who builds a house and has not dedica­
ted it, planted a vineyard and not harvested it, paid 
for a wife but not married her, are included . 

Scripture says: "he ". He may not be assigned to 
it; all these others may. 

"he shall be exempt (one year) for the sake of 
his household"--this is his house; 

"he s hall be"--this is his vineyard; 
" to give happiness to the woman"--this is his 

wife ; 
"he has married"-- to fulfill the levirate marriage. 

S.D. 24: 5(82) 

While not mentioning a town tax, Sifre Devarim talks 

about supplying weapons, not mentioned in either the Mishnah 

or the Tosefta. All of these elements-- supplying food, water , 

weapons, money, road r~pair , and guarding walls (see below, 

M. T. 24: 5) , form a general descr i ption uf a total amnesty on 

s ervice of any kind, which was supposed to be granted to these 

individuals. The different t exts me rely highlight different 

e xamples of this amnesty. Mia rash Tannaim gives all the 

examples of defense listed in the other texts . 

"he shall be exempt one year for the sake of his 

-
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household." 
As it says: all its fruit (Lev. 19:24). Just as 

there it refers to a vineyard , so, too, here it (yih ' yeh) 
refers to a vineyard. 

"he has married" 
From this verse were derived those who do not leave 

their homes: One who has built a house and dedicated 
it; planted a vineyard and harvested it; married his 
fiance; until a full year has passed. 

Th~y do not supply water or food, they do not 
iepair the roads nor guard the walls; they do not pay 
the town tax, as it says : "one year". 

M.T. 24:5 (83) 

These rul ings underscore the degree to which the rabbis 

sough t to extend the e xemptions . Not only are individuals 

exempt if they have not completed certain major enterprises 

which they have begun , they are even "more" e xempt , by 

no t having to perform alternative service, for one year 

after having technically competed the task. 

The Talmud gives the same defintion to a legitimately 

"new wife" as Sife Devarim . 

"The following do not r eport at all: One who has 
built a house and dedica ted it, etc . " (M . Sotah 8:4) 

Our rabbis taught: "A new wife." I derive only 
the case of a new wife. Whence do I know to include 
a widow, or a divorcee? Scripture says: "wife"-- whoso­
ever. If so, why does Scripture say: "a new wife "? 
It means, she who is new to him. It thus excludes one 
who remarries his divorced wife , because she is not new 
to him. 

Our Rabbis taught: "he shalL nae go out with the 
army." Can he serve in the army if he does not go to 
war , but supplies water ana food, and repairs the roads? 
Sccipture says: "or bP assi1ned to it for any purpose . " 
Can I include also one who ha s built a house and not 
dedicated it; planted a vineyard and not harvested it; 
betrothed a wife and not slept with her? Scripture 
says: "him"--he may not be assigned; but the others 
may be assigned . 

Since it is written, "he may not be assigned," why 
does it say , "he shall not go out with the army "? So 
that a transgression would involve two prohibitions. 

T. Sotah 44a (84) 

-



75 

In addition to repeating the exemption from performance 

of alternative service, the Talmud adds a word of emphasis 

to that exemption: to violate the exemption is a double 

transgression . 
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5. Afraid and Disheartened 

The Mishnah records a controversy over the meaning o f 

the fourth exemption. 

"The officials shall go on addressing the troops 
and say, 'Is there anyone afraid and disheartened? 
Let him go back to his home .. . '" (Dt. 20:8) 

Rabbi Akiba said : "afraid and disheartened" i n 
its literal sense, i.e. one who cannot stand in the 
midst of battle and see a drawn sword . 

Rabbi Yosi the Ga l ilean said : "afr aid and dis ­
heartened"-that is , one who is fr i ghtened of his 
transgressions . For this reason , the Torah includes 
him with the other three reasons , so that it might 
appear that he had returned on account of one of them . 

Rabbi Yosi 5aid: 
The High Priest who marries a widow; the common 

oriest who marr i e s a divorcee or a " released" woman ; 
an Israelite who marries a bastard or a Nathin who 
marries an I srae l ite woman- - these are "afraid and 
d ishea r tened." 

M. Sotah 8 : 5 (85) 

Rabbi Akiba gives a strict rendering of the exemption. 

Yos1 haGalili gives a looser interpretation. Akiba ' s 

definit i on would result in the shame of cowardice. Yosi 

the Galilean ' s definition singles out not those whose cow-

ardice is great, but those whose guilt over the i r s ins 

is great . They are saved embarassment, according to the 

Mishnah, because no one will ever know if they r e turned 

on account of their guilt , or for one of the other exempt-

ions . Of cours e, this same statement would a pp l y to Akiba's 

defini tion as well . 

Rabbi Yosi tells us what Yosi the Galilean meant by 

"afraid and disheartened." This interpretation, as we 

saw above , gave rise to a significant controversy over the 

e xemption of those who had engaged in an illegal act. 

-
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The Tosefta repeats both Akiba's and Yosi the Galilean ' s 

definition. 

"The ~f f icials shall go addressing the troops and 
say, 'Is thert" anyone afraid . . . ?'" (Dt. 20:8) 

Thi s means one who fears because of the sin which 
he has committed ; as it says: " In time of trouble , why 
should I fear the encompassing evil of those who would 
supplant me?" (Ps . 49:6) . This is the opinion of Rabbi 
Yosi the Galilean . 

Rabbi Akiba said : "afraid", literally. And why 
does Scriptur e say, "and disheartened? " Even the 
mightiest hero , if he be compassionate, he is exempt. 
As it says, "lest the courage of his comrades flag 
like his. " 

Tos . Sotah 7 : 22 (86) 

The Tosefta renders ~iba ' s definition in terms of 

"compassion", not cowardice . Thus, Akiba, as represented 

in the Tosefta , would exempt those who do not wish to kill, 

not just those afraid of being killed. 

Sifre Devarim gives additi onal opinions on the afraid 

and disheartened . 

"ls there anyone afraid and disheartened?" 
"The officials shall go on addressing . .. " 
Why does it say al l these things? So that all the 

cities of Israel will not be made desolate, as Rabban 
Yochanan ben Zachai said . 

Corne and hea r how concerned God is about human 
dignity, on account of the one who is afraid and dis­
heartened. When he returns, they will say: Perhaps 
he bui l t a house ; perhaps he plan ted a vineyard , per­
haps he b~trothed a wife . 

All of these mus t bring e vidence, except for the 
afrain and disheartened, whose proof (h~ carries) with 
him . He hears th~ clanking of the armor, and he is 
terrified ; the neighing of horses, and he trembles; 
the sound of trumpeting horns , and he is frightened; 
he sees swords being drawn, and waters run down his legs . 

"Is there anyone afraid and disheartened?" 
Who is witholding a secret transgression. 
"Let him go back to his home." 
Rabbi Akiba said: ~afraid and disheartened" in 

its literal s e nse. 
Rabbi Yosi the Galilean said: "afraid and dis­

heartened" - -that is, who is disabled. 
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"lest the courage of his comrades flag like his . " 
This teaches that if one of them feared for the 

transgressions he had done, they would all be coming 
ana 9oin9 . 

s.o. 20 : 8 (87) 

Sifre Oevarim gives Rabban Yochanan ben zachai's view 

that the exemption of the afraid and disheartened, as well 

as tf.-:? other exemptions , are for the safety of towns that 

would be emoty a nd unprotected . The "savi ng face" nature 

of the fourth exemption is also reiterated . Those claiming 

exemption as "afraid and disheartened" are considered to be 

their own evjdence, and are not required to nrove their 

qualification , whi le all other exemptees must prove their 

claims. 

Yosi the Galilean ' s definition of the "afraid and 

dishear tened" as "one Who is disabled" r epeats the exempti)n 

of the disabled he gives in S.D. 19:4 . There, however , 

th~ di~at.led nre not called "afraid and disheartened." 

Nor is tnis quote (~.o. 20:8) compatible with Mishnah , 

Tosefta, or Sifre Devarim which all give Yosi the Galilean's 

definition of "afraid and disheartened" as "the one who is 

frightened of his transgressions " . It seems likely that the 

version in Sifre Devarim is mista~cnly cop~ec from Yosi 

the Galilean's quote regarding the disabled. The subsequent 

ve rse, "if one of them feared fo r the transgressions he had 

done , they would all be coming a nd going," more clearly 

follo'Ns from the " frightened of his transgressions" definition. 

Finkelstein (Sifre De~rin, , p. 236) has one edition of the 

text in which Rabbi ~ieir Ish Shalom renders the end ot the 

-
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verse: "as is taught elsewhere" i . e . in the Mishnah . 

Midrash Tannaim gives a stronger condemnation of the 

"afraid and disheartened." 

"The officials shall go on addressing the troops 
and say, 'Is there anyone afraid and disheartened?* " 

Who cannot hold up in the throes of war, to see a 
drawn sword, according to Rabbi Akiba . 

Rabbi Yosi the Galilean said: "afraid and dis­
heartened" - this is the one who fears for the sins which 
are in his hands. 

"Lest the courage of his comrades fail " 
Which teaches that if he does not do battle with 

his whole heart, he is as one who sheds everyone's blood. 
About him it is said: "Cursed be he who is slack in 
doing the Lord ' s work! Cursed be he who witholds his 
sword from blood." (Jer 48: 10) 

M.T . 20:8 (88) 

Here, the afraid and disheartened are considered not 

just a bad influence, but a lethal liability to an army. It 

is imperative that they not be present on the battle field, 

or they stand to do great damage to the cause. 

The Talmud reconciles the opinions of Akiba , and Yosi 

the Galilean. 

What is the difference between Rabbi Yosi and 
Rabbi Yosi the Galilean? They differ over the (in­
clusion of) Rabbinical prohibitions. With whom does 
the followi ng teaching accord? "One who speaks be­
tween placing the two tefillin has transgressed, and 
is exempt under the war- regulntir1. :: . " l': accords with 
Rabbi Yosi the G~lilean . Who taught the following? 
Our Rabbis taught : One who hears the sound of trumpets 
and is terror-stricken; the crash of shields, and is 
terror-stricken ; the drawing of swords, and the water 
flows between his knees, is exempt. Can we ascribe it 
to Rabbi Akiba and not to Rabbi Yosi the Galilean? Even 
Rabbi Yosi the Gali lean admi ts this case, because it 
says: "lest the courage o f his comrades flag like his." 

T. Sotah 44b (89) 

-
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According to the Talmud, Rabbi Yosi the Galilean 

includes Rabbinical prohibitions among the transgressions 

that will exempt one from battle. R~bbi Yosi, on the 

other hand, includes only Toraitic prohibitions . Hence, 

the baraita which recognizes an exemption based on the 

transgression of speaking "between placing the two tefillin" 

(a Rabbinic prohibition) must accord with Yosi the Galilean. 

The baraita describing the reactions of one who is afraid to 

the sounds of battle, however, is tied to the literal 

meaning of afraid, in the style of Rabbi Akiba . Yet, the 

Talmud maintains, Yosi the Galilean could not have meant 

to exclude this literal sense from also qualifying one for 

exemption . 

-
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6. Army Commanders 

The sources all speak of the same authority delegated 

to army conunanders: 

"When the officials have finished addressing the 
troops, army commanders shall assume command of the 
troops." (Dt. 20:9) 

And at the perimeters of the troops . They placed 
s trongmen before them, and others at their rear, with 
iron axes in their hands; and whoever wished to leave, 
they were permitted to beat his back; for the begin­
ning of defeat is flight, as it says : "Israel fled be­
fore the Philistines, and the troops also suffered a 
great slaughter . " (I Sam 4:17) 1\nd elsewhere it says : 
"the men of Israel fled before the Philistines and 
(many) fell , etc . " (I Sam 3 1:1 ) 

M. Sotah 8:6 (90) 

"When the officials have finished ". 
They placed strongmen in front and behind them, 

with iron axes in their hands, and whoever tried to 
turn back , they had permission to beat him until he 
was humpbacked ; because the beginning of defeat is 
flight ; as it says: "Israel fled before the Philistines 
and the troops also suffered a great slaughter. " 

S.D. 20:9 (91) 

"whe n the officials have finished addressing the 
troops, a rmy commanders shall assume command of the 
troops." 

Do you mean: "at the head of the people" means 
at their perimeter s , or at the head, literally? When 
it says: "For it is the Lord your ~od who goes with 
you" , this refers to the Ark which is at the head. Hence , 
I interpret "at the head of the people" as at its 
perimeters. From here we learn that after they finish 
delivering all these reguldtions the y appoint army 
commanders over them; one serg~dnt for e1ery ten soldiers, 
at their f ront and rear, with clubs. 

M.T. 20:9 (92) 

The rabbis thus recoqnized a neen for military disci-

p line, in spite of the great number of exemptions they granted . 

This fits well with the limitation , noted above , that exempt-

ions take place prior to battle. After that, soldiers are ex-

pecte d to do battle whole-heartedly, and to follow orders . 
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C. Negotiations and Conquest 

Only in the Midrashei Halacha do we find laws pertaining 

to Negotiations and Conquest . These laws deal with the 

extent and limits of the army ' s permitted actions. Though 

there is some controversy, the general tendency is to urge 

ca~tion, diminishing the prospects of war. 
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1. When to Attack 

~idrash Tannaim emphasizes the Deuteronomic command to 

offer peace . 

"Whe~ you approach a town (to attack it .. . ) " 
(Dt. 20 : 10) 

Why does it say this? Because, when it says : 
''When you take the field against your enemies . .. " 
(Dt . 20 : 1) 1 I might infer that the fighting begins 
at that time . Scripture , however, states: "When 
you approach a town to attack it , you shall offer 
it terms of peace . " To show that one begi ns by 
offering it p~~ce. 

ing. 
When 

M. T . 20 :10 (93) 

"If it does not surrender to you ... " (Dt . 20:12); 
I might infer that you should initiate the fight­
Scripture says : "but would join battle with you . " 

it begins to fight with you. 
M.T. 20:12 (94) 

Not only are surprise attacks prohibited ; pre-emptive 

str ikes are forbidden as well . Only if the town has been 

offered a chance for peaceful surrender and has refused or 

if the town attacks first may it be attacked. 

Further on , the text indicates that the Israelites 

must make repeated efforts to make peace. 

''When in your war against a city you have to be­
s iege it for a long time ... " (Dt . 20:19) 

Why is this said? Because it says: "When you 
approach a town to attack it . .. " I might have thought 
that if they offer it peace one day , (and it is not 
accepted) 1 they may beoin to attack it. However, 
Scripture says: "When in yo11r wa..1. aga i nst a city you 
have to besiege it for a long time .•. " 

M. T . 20:19 (95) 

Furthermore, they may not a t tack unless they are sure of winning. 

"To capture it" (Dt. 20 : 19) 
If you know that you are capable of capturing it, 

you are permiLted to engage it in battle; but if not , 
you are not permitted to engage it in battle. 

M.T. 20:19 (96) 

-
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These res trictions amount to a consider abl e deterrence 

to e ngaging in " Permissibl e War". Ha1Ji n9 to offer peaceful 

terms several times, waiting to be attacked first , and fight-

ing o nly when sur e of victory, would severely hamper efforts 

toward territorial conquest. 

Sifre Devarim , a s a whole, expresses a similar caution. 

"If it does not s urrender to you, but would join 
batt l e with you , " (Dt . 20:12). 

Scripture i nforms you that if it does not make 
peace with you, in the end it will wage war with you. 

S.D. 20:12 (97) 

Another interpr etat ion : 
"When you besiege a city" means that one must 

offer peace t wo or three d ays, so that they might not 
be engaged in battle. Hence, it says : " David stayed 
two days i n Ziklag." (II S 1:1 ) 

S . D. 20: 19 (98) 

While pre-2Jl\ptive strikes are not prohibited, repeated 

offers of peace are necessary . 

Sifre Devarim records two contradictory rulings on 

permissible tactics of warfare. 

"to attack it" - - and not to s t arve i t , nor to 
cause it to perish from thirst, nor to cause it to 
perish from disease . 

S. D. 20:19 (99) 

"You shal l lay siege to it"--even to starve it, 
even to cause it to perish fr ~m th1~st , even to cause 
it to perish f rom disease . 

S . D. 20 :12 (l(,O) 

The text indicates a fami l iari ty with methods of siege 

warfare that might avoid armed confrontation . In the fi rst 

case, these methods are deemed impermissible . Perhaps this 

is due to a sense t hat such means do not indicate good faith 

in God 's power to save. Certain ly, such a ruling would have 

-



85 

disinclined the Israelites f rom ~ngaging in attacks on 

foreign towns , if the law left no way out of armed conflict. 

In contrast , the latter ruling seems to represent a view 

that all me thods of siege warfare are pe rmissible . It may 

be that the first ruling applies to the intention with which 

the a=rny may approach a town, whereas the second ruling 

applie s to the actual conduct of war, in which "anything 

goe s ." It is also possible that the two rulings represent 

differing views, and that the editor sought to include both 

arguments. 
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3. How a City Must ~espond 

According to Sifre Devarim, a city must entirely sur-

render, in order to prevent attac k. 

"If it responds peaceably" (Dt . 20:11) 
Can it be just a part (of the city)? Scripture 

says: "and lets you in"--all of it, and not just part 
of it. 

"all the people present there "--including the 
Canaanites the rein. 

"shall serve you at forced labor" --If they say, 
"We will serve you, but not oay taxes." Do not accept 
their terms, until they accept both conditions . 

S . D. 20:11 (101) 

The ir surrender must be unconditional, which meant that Lhey 

would pay taxes and submit to the labor-draft. The 

Canaanites however, are apparently accorded the same status 

a s a town ' s inhabitants, unlike the treatment of Canaanite 

towns, in which they would be killed. 

Midrash Tannaim further stipulates that the surrender 

mu s t be realized in deed. 

"If it r e sponds peaceably " 
I might infer that (the response) may be oral. 

Sc ripture says: "and lets you in". I t must respond 
with action, not with words . 

M.T. 20:11 (102) 
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4. Avenue of Escap~ 

Midrash Tannaim records a controversy over the method 

of warfare. 

"You shall lay siege to it" (Dt. 20:12) 
That is, surround it on all four sides . 
Rabbi Nathan said : Allow them an avenue of escape. 

M. T. 20 : 12 (103) 

The baraita holds that a town may be completely sur-

rounded , which would result in the town being fac ed by 

e ithe r war or surrender. Rabbi Nathan holds that the 

town ' s inhabitants must have an option to save their lives , 

even if they are not willing to surrender. 
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5 . Spoils 

Sifre Devarim discusses the fate of the town ' s inhabi-

tants, and its spoils . 

"You shall put all its males to sword." (Dt . 20:13) 
I might infer that this includes even baby boys, 

fo r when it says: "Only the women, children , and live­
stoc~ {may you take for booty)"; it refers only to female 
children. However, whereas in Midian , where the women 
were killed but the girls were spared; here, where the 
women are spared, is it not j us t that the girls, too, 
be spared? Therefor e, "children" must refer to boys. 
But how does one der ive that (a boy) who does battle 
with you (may be killed)? Scripture says : Only the 
women, children, and livestock. 

s.o. 20:13 (104) 

" ... and everything in the town--all its spoil , 
you may take as your booty . " (Dt . 20:14) 

I might have thought that their spoils are for ­
bidden. Scripture says: "You may take as your booty , 
and enjoy the use of the spoil of your enemy. " 

S.D. 20:14 (105) 

Though adult males are killed in towns against 

whic h war has been declared, women , girls, and boys who do 

not fight, are spared. The text also emphasizes the legit-

imacy of taking spoils, as a positive command. Midrash 

Tannaim r e iterates this point, with the stipulation that 

spoils be taken onl y after the conquest is complete. 

"All its spoil you may take as booty." 
I might infer that one may plunder from the out­

set. Scripture F~1s . "bnd enjoy the use of the spoil 
of your enemy which the t.ord your God gives you." 

That is , after you take possession (of the town). 
M. T. 20:14 (106) 

This was, no doubt, to discourage rampant plundering, and to 

fur ther the interests of the orderly conduct of battle. 
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The Mishnah clarifies the need for waiting until t he 

conquest is complete before dividing the spoils . 

(A king) sends out (his army) to (fight) a 
Milchemet h aRcshut. by consent of the cour t of seventy­
one. He may cut out a path, and no one may prevent 
him . The king ' s road has no limits. And anyone who 
plunders, must place (their booty) before him, and he 
takes the choice part . He may not take unlimited wives; 
only up to eighteen . Rabbi Yehudah said: He may take 
unlimited wives , so long as they do not corrupt him . 
Rabbi Shimon said: Any one who corrupts him, he may not 
marry. If so, why does it say: "He may not take un ­
limited wives?" (Dt . 17"17) Not even Abigail. "He 
may not take unlimited numbers of horses" (Dt . 17 : 16), 
except for his chariots . "He may not take excessive 
silver and gold" (Dt . 17:17), except for weaponry. He 
shall write a Torah s c roll for himself . When he goes 
to war, he shall take it with him . When he returns, 
he shall return it with him. When he passes j udgement, 
it is with him. When he dines, it faces him, as it 
says: "It shall be with him, and he s hall read it all 
the days o f his life." 

M. Sanhedri n 2:4 (107) 

The king is entitled to first pick of the spoils. Even 

he, though , is not permitted unlimited plunder. He is bound 

to exercise r e straint, and to follow the law at all times . 

These rulings demonstrate the great concern the rabbis had 

with the potential for abuse of military power . They re-

strain the impulse to attack, to plunde r , and even the king's 

greed. In the view of the rabbis, these excesses of war 

must have see med to threate n the stability of the ir institution , 

iust as the pri~~t 's cPar~d the power of the king in the 

Deuteronomic Code of War. Ttey d emand the king ' s g ood be-

hav10r . by commanding that "when he goes to war, he shall 

take (the Torah) with him." 
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o. Canaanite Towns 

The Midrashei Halacha delineate different regulations 

for the Seven Canaanite Nations from the towns in foreign 

c ountries . This is in keeping with the distinction made in 

De uteronomy. 
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2 . Ban of Death 

Sifr e Devarim and Midrash Tannaim differ over t he 

total proscription of the inhabitants of Canaanite towns . 

"In the towns of the latter people, howeve r, 
you sha ll no t let a soul remain alive. " 

By the sword. 
S . D. 20:16 (110) 

"No , you must proscribe them ." I might have 
thought that their booty is prohibited . Scripture 
says : " houses f ull of al l good things" (Dt . 6:11) 

S.D. 20: 1 7 (111) 

" Lest they l ead you into doing " - - which teaches 
t hat , i f they repent, they are not to be killed. 

"and you stand guilty before the Lord your God" . 
If you d o not do all that is said here, you will 

be called guilty to the Lord your r.od . 
S.D. 20:18 (112) 

Sifr e Devarim permits the taking o f booty, and a llows fo r 

the possibi lity that even the Canaanite town ' s inhabitants 

may be saved if they repent. 

"lidrash Tannaim takes a stricter stand. 

"You s hall not l et a soul remain a l i ve ." 
I might thin k this applies unless they make 

peace; Scripture says : "Only . " 
M.T. 20:16 (118) 

Why must t hi s be done? "Lest they lead you into 
doing all ..• " What if they make peace , and agree not 
to serve idols? Scripture says: "and you stand guilty 
before the Lord your God." Hence , even if t hey agree 
not to serv~ idols, yo11 are not permitted to devise an 
artifice and LhPre~y ens1ave them. 

M.T. 20:18 (114) 

Ni d rash Tannaim makes no mention of s~oils . It clearly 

orohibits accepting any terms of peace. This must reflect 

a disagreement between the two schools, not so much over the 

rights of Canaanites , as over the literal interpretation of 
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the Deuteronornic text . The Ishrnaelite school, in Midrash 

Tannairn, maintains a more literal interpretation . The 

Akibaite school, in Sifre Devarim, allows for greater in­

terpretation , in keeping with the general leniency of the 

rabbinic sour ces . 

... 
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3. Girgashites 

The Deuteronomic law fails to mention all seven of the 

Canaan ite nations. u0th Midrashei Halachah include the 

seventh nation, the r,irgashites. 

"No, you must proscribe them ." 
This is a positive commandment . 

"The Hittites and the Arnorites, the Canaanites and 
the Perizzites, the Hivites and the Jebusit es ." 

Whence do we know to include the Girgashites? 
Scripture says: "as the Lord your God has commanded you . " 
You should interpret: A command is stated here , and a 
command is stated there. Just as Scripture speaks of 
seven nations in its command there, so , too, Scri~ture 
speaks of seven nations in its conunand here. 

M.T. 20 : 17 (115) 

"The Hittites and the Arnorites, the Canaanites and 
the Per izzites, the Hivites a nd the Jebusites. " 

When it says : "as the Lord your God has commanded 
you" it means to include the Girgashites. 

S . D. 20 : 17 ( 116 ) 

.... 
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E . Preservation of Trees 

The Midrasbei Halacha significantly augments the oeutero­

nomic legislation on the preservation of fruit trees during 

sieges . In addition to extending the literal sense of the 

text, the rabbis also placed limits on the extent of the 

p rohibition against cutting fruit trees down . 
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1. Applies Only to Milchemet Reshut 

Sifre Devarim hold s that the prohibition aga inst de ­

stroying fruit trees ~pplies only to a Milchemet Reshut/ 

Permissible War. 

"When you besiege a town" (Dt . 20 : 19) 
Scripture i s soeaking of a Milchemet haReshut . 
"a town" and not a city; 
"a town" and not a village. 

S . D. 20:19 (117) 

It may be presumed that in Obligatory Wars, the r abbis 

believed that even this destruction was permitted. 

It is not clear what is meant by the restriction of 

the law to a town. Perhaps the rabbis believed that , in 

attacks against the larger ci ty, or the smaller village, 

destruction of fruit trees was permitted . It may also be 

that this is a r estriction of wa rfare altogether, to towns 

only . That is, that a siege could not be declared against 

a ci ty , perhaps because of i ts futility, or aga inst a 

v1 llage, perhaps because of its unfairness . 
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2. Destruction by Any Means 

To destroy £ruit trees by any means is prohibited by 

Sifre Devarim. 

"to capture it by force"- - and not to obliterate it; 
"you must not destroy its trees, wielding the ax 

against them." I might deri v e from this that it applies 
only to (destruction by) ax. How do I know that to 
divert its source of water (is also orohibited)? 
Scripture says: "You must not destro~ its trees"--
That is, in any way. 

"you may eat of them:--a positive commandment . 
"but you must not cut them down"--a negative 

commandment. 
s.o. 20:19 (118) 

The sense is that the Deuteronomic law is against destruction, 

no t just cutting down. 

~drash Tannaim shares the same understanding of the 

Deu teronomic law . 

"Do not destroy its trees.tt That is, trim them. 
"wielding the ax against them." That is, cutting 

them down. 
"You may eat of them, but you must not cut them 

down." This means uprooting. From these, it is derived 
that the one who uproots a tree transgresses three 
negative commandments. 

M.T . 20:19 (119) 

This text deduces a further prohibition against destroying 

trees, not limited tc a siege. 
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3. Obstructing Trees 

If a fruit tree poses an obstacle, it may be cut down, 

according to Sifr e Devarim. 

"To withdraw before you into the besieged city. 
Therefore , if it prevents you from entering the 

besieged city , cut it down. 
S . D. 20:19 (120) 

We see from this that these rabbis did not take a literal 

approach to the Deuteronomic law. They chose to evaluate 

each case according to the worth of the tree as opposed to 

the necessity to conduct successful warfare . This can 

be seen as a concession to the need to conduct a s i ege in 

whatever manner necessary . This has been noted above r e -

qarding permissible tactics. (S.D. 20:12). This text also 

reflects the concern that r ampant destruction not be allowed. 

On ly when there i s a specific military gain may trees be de-

strayed. Nonetheless , fru it trees are accorded g reater 

status than shade trees : 

"Only trees which you know"--this is a fruit tree . 
"that it is not a fruit tree. "--this is a shade 

tree . 
If we are ul timately to include fruit trees, 

(for destruction), why does Scripture say: "fruit 
trees " ? To t each that a shade tree should be (cut 
down) before a fruit tree , even if it is wor th more. 

S . D. 20:20 (121) 

Even here, though , i~ is only when the tree can be put to 

use in the war e ffort tha t it may be cut down. Rabbi Elazar 

further emphasizes t hat the trees one cuts down must be f or 

utilitarian purposes , not j ust for the sake of wanton de-

struction. 
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Rabbi Elazar, in the name of Rabbi 
the opinion that where Scripture says : 
may destroy and cut down. " i . e . you may 
chests . 

Shimon, held 
" that one you 
make from it 

"for constructing siegeworks against 
you may make engines and catapults to use 

S.D. 20:20 (121) 

the city ,"-­
against it . 
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4. Battle on Shabbat 

From the permission to construct siegeworks from felled 

trees, a ruling is made on warfare during Shabbat. 

"Many days" 
"Days"--two; 
"Many" - -three; 
Hence we learn that a gentile city may not be 

besieged fewer than three days before Shabbat. 
And one may not begin attacking a city on Shabbat; 

rather, (one begins) three days before Shabbat. And if 
they have surrounded it, and Shabbat occurs, Shabbat 
does not interruot their war. This is one of three 
rulings which Shamrnai the Elder derived: 

A ship doc s not sail in the Great Sea, e xcept three 
days before Shaubat. Regarding what is this said? 
Regarding a long journey; but on a short journey (it 
is permissible) to sail (less than three days before 
Shabbat). 

S.D . 20:19 (122) 

"Until it has been reduced"--even on Shabbat. 
s.o. 20:20 (123) 

It is not permitted to begin a siege on Shabbat, but it 

may be continued on Shabbat. Rabbi Elazar ' s statement that 

siegeworks may be constructed from the trees, concludes in 

the latter quote, that e ven the construction of siegeworks 

may continue on Shabbat , until the city "has been reduced." 

Midrash Tannaim reiterates the same point: 

"for constructing siegeworks"--whether on Shabbat 
or weekda y s . 

How shoulcl l interp1et: "Those who desecrate the 
Shabbat shall die " (Ex . 31:14)? This applies to every­
thing but a ~ilchemet Reshut. Perhaps it applies to a 
Milchemet Reshut as well? How, then, would I interpret : 
" for cons tructing siegeworks? " On any day but Shabbat . 
Perhaps it applies to Shabbat as well? Scripture says: 
"until it has been reduced." That is, even on Shabbat 
(you may construct siegeworks). 

Rabbi said : This is one of the things from which 
Shammai the Elder taught: one may not sail a ship in 
the Great Sea, except three days before Shabbat . About 

r or 
Jli)Jll Ll l ! Ut i:U1•111.11 



what is this .;;aid ? About a long dist«n e . BUL it i t 
is a short distance , it may sail even on Ercv-~habb~ t. 

One may not attack a city beginning on Shabbat , bu t ~I 
least three days before Shabbat . If they surround it 
and Shabbat fal ls, Shabbat does not interrupt th " \"·" '" . 

M.T. 20 : 20 (124) 

This t ext attempts to show that , thouqh lhr l aws o f 

Shabbat apply e ve n during war, t he needs of war arr oxcmpt 

f rom Shabbat restrictions. l'lhile not stated in De 11lr rono111y , 

this practice had probably bee n well-establ ishc d s i nc:c Lh• • 

llasmoncans . Tcherikover9 notes that t he liasmoneans aho l i s hPrl 

the prohibition of self-defense on Shabbat (I Mace 2 : J9;f ), 

because of the failure of the llas idic revo l L du0 Lo t hf• i r 

Shabbat. The same p r inciple is expressed in tlw Tos<·fLJ . 

When the a rmy engages in a Milchc:>met haRcshut , 
they a re not to commence the siege of a d ty 1 e~th»n 
three days prio r t o Shabbat. If they havr_ a lrcddy 
begun , they do not cease, even on Shabbat . This Js 
how Hille l the Elder interpreted "untj l i has IJ<.:r~ n 
reduced ." 

Tos . Eruvin 4:7 C!2S) 

T~e ':'almud r ecognized the priority of c!efr-1,si•1t •11.irf.1rt· 

.)\" .? r S1'ab:tat obsen·a::ce . 
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residents (of the town to which they have traveled), 
and are allowed 2,000 amah in any direction. But not 
more than 2,000 amah? It says: Whoever leaves in 
order to rescue, may return home. Even further (than 
2,000 amah!) But Rav said: He may return with his 
weapon. Rav Yehuna said Rav said: When Gentiles 
attack Israelite cities , they may not defend against 
them with weapons, nor may they desecrate the Sabbath 
on their account. There is also a teaching to this 
effect: When Gentiles attack, etc . Regarding what is 
this said? Whe n they come for monetary gain. But whe n 
they come to e ndanger lives, they may defend with 
weapons, and desecrate the Sabbath on their account . 
In cities on the border, even if the enemies come not 
to endanger lives, but merely to take straw and stubble; 
(our soldiers) may defend against them with weapons, 
and desecrate the Sabbath on their account. Rav Yosef 
bar Maniyumi said Rav Nachman said: Babylonia is con­
sidered as a city on the border . It means: Nehardeah. 

T. Eruvin 45a (126) 

Weapons may b e used in defense of a city on Shabbat, 

and even carried to that city and back . These rulings re-

fleet a partic ular sensitivity to the r elative value of 

Shabbat observance . The Talmud views secu~ity, especially 

along the border, as a concern which overrides the Shabbat . 

The Talmud recognized the priority of defensive warfare 

over Shabbat observance . 

.. 
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F. Captive ~ 

The rabbis went a great deal further than Deuteronomy 

in r e stricting inhumal\e treatme nt of captive women. Though 

permission is still granted to the captor to take women in 

the c aptured town, the regulations limit how many women he 

may t ake a nd what he may do with them. The laws also extend 

her rights . Th e resulting legislation would function to 

discourage soldiers from taking women altogether, even though 

they are permitted. 
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1. Canaanite Women 

According to Sifre Devarim, t hese Deuteronomic laws 

govern i ng captured women extend even to the Canaanite women 

living in foreign towns . 

"When you go to war" (Dt. 21: 10) 
Scripture refers here to a Milchemet haReshut . 
"and you take some of them capt.i.ve" - -including 

the Canaan i tes therein . 
S . D. 21:10 (127) 

The application of these rules only in a Permissible 

War parallels Sifre Devarim's discussion of trees, which are 

protected only in a Permissible War as well . It is clear 

that in an Obligatory War , all the inhabitants would be 

killed. Hence, no laws concerning captive women were 

necessary for Obligatory Wars. 

The treatment of Canaanite women also parallels Sifre 

Devarim 20 : 11, in which all Canaanite inhabitants of foreign 

towns are accorded the same status as the towns ' non-:anaanite 

inhabitants. The inclusion of Canaanite women indicates the 

r abbi s' desire to limit the application of the herem only to 

Obligatory Wars . A stray Canaanite did not merit death . 

-
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2. Marriage to Captive Women 

The rabbis sought to emphasize that the deserved position 

of ~ captive woman was tha t of wife. 

"When you go to war . .• " (Dt. 21:10) 
Why is this said? Because it says: "You may 

take a s your booty the women , the children , and the 
livestock . . . " (Ot. 20:14) But we do not know from this 
that it is permitted to make wives of them. Hence , 
Scr ipture says: "When you go to war • . . and you see 
among the captives •.. " Scrioture intends to teach pro­
per procedure so that you may make wives of them . 

M. T. 21: 10 (128 ) 

The midrash indicates that Deuteronomy ' s intent is to 

t e 'ich one how to go about finding a bride during war . It 

goes on to indicate that certain conditions must be met first. 

"and the Lord your God delivers them into your 
power and you take some of them captive: (Dt. 21 : 10) 

If they are given over to you , you are permitted 
to take them captive; and if not, you are not oermitted 
to take them captive . 

M.T. 21:10 (129) 

"and you desire he r" (Dt . 21 : 11)- ­
Her, and not her companions . 
"and would take her "--
Your relationship with her is a legal marriage . 
"as a wife" - -
One may no t bring home two: one for himself , 

and one for his father or for his son . 
M. T . 21:11 (130) 

First , captivc c: inay be taken only if the Isr aelites 

a re victor ious . This discourages the taking of captives 

before a decisive victory has been won , which we noted was 

a concer n of Midrash Tannaim 20:14 , on the taking of spoils. 

It also implies that raids on border towns, to steal women 

or goods, are prohibited. 

-
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A woman is taken to mean one who is married or unmarried. 

This follows from the assumption that in a captured town, all 

the males would be killed. I n that case, even married women 

would no longer have their husbands. 

It was also assumed that, where Deuteronomy specifies 

"a woman of beauty", this did not limit captors to taking 

only beautiful women. The right to take women, beautiful 

or ugly, married o r unmarried , is taken to be an i nherent 

p r progative of the victorious army . Given this permission, 

the rabbis chose to discourage the excesses that would 

naturally arise in the aftermath of victory. Like Midrash 

Tannaim , Sifre Devarim permits only taking captives for 

oneself, and not fo r others. 

Midrash Tannaim also prohibits the act of rape itself. 

"You shall bring her into your house." 
"One must not force her (to y i eld to him) during 

the war. 
M.T. 21:12 (133) 

The Talmud reiterates these themes: 

Our Rabbis taught : "And you see among the cap­
tives"-- when taking her captive; 

"a woman " r-even married; 
"of beauty" - - the Torah nnly provided for human 

passions. I l is better ror Israel to eat flesh of 
(animals) about to die, yet ri~ually slaughtered, than 
flesh of dy ] ng animals which have perished; 

" ~ nd you desire"--even if she is not beautiful; 
"her "-- but not her and her companions; 
"and would take her"--thou hast marriage rights 

over her; 
"to wife"- - (teaching) that he must not take two 

women , one for himself and another for his father, or 
one for himse lf and another for his son; 

"you shall bring her into your house"--teaching 
that he must not molest her on the (field of) battle. 

T. Kiddushin 2lb- 22a (134) 

-
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Second, one must select the particular woman one de-

sires. It is unacceptable to take any one; it must be 

"her , and not her cempanions. " 

She is to be made into a wife, with all the legal ramifi-

cations implied in t hat status. This is a more forceful 

statement than the one preceeding it, that one "may make 

wives of them . " 

Final l y , one may take only one woman. One may not even 

bring home an extra captive for someo~e else. This prevents a sol-

dier from collecting women, either for his own pleasure, or 

to give or sell to others, as was probably a common practice . 

The result is prevention of the reduction of these women to 

the status of mere objects or chattels. 

Si f re Devarim adds some further res trictions as well as 

definitions of some terms . 

"and you see among the captives"--at the moment 
of capture ; 

"a woman" --even if she is a married woman; 
"of beauty"--! might infer that this only applies 

to one who is at that moment pleasant. How do I know 
that it applies even if she is ugly? Scripture says: 
"and you desi.,re her"--even if she is not a woman of 
beauty. 

S.D. 21:11 (131) 

"You shall bring her into your house"-­
and not to another's house. 

S.D. 21:12 (132) 

Sifre Devarim adds the stipula tion that a claim may 

be made for a captive only immediately upon capture. Hence, 

women could not be brought home for soldie rs or others to 

choose from. 

• 
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Altogether, this l egislation establishes strict controls 

on the permitted actions of a captor . Especially wi t h regard 

to number , this is a significant limitation on the Deuteronomic 

law. 
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3. Captive Women's Rights 

The captive woman is entitled to certain specified treatement . 

"and (she s hall) do her nails" . 
According to Rabbi Akiba, even though there is no 

prooftext for this , you must observe it. 
M.T. 21:12 (135) 

"she shall trim her hair, and do (v'astah) her nails . " 
Rabbi Eliezer said: She shall cut (her nails). 
Rabbi Akiba said: She shall grow (her nails). 
Rabbi Eliezer said: "Do" is said regarding the 

head, and "do" is said regarding the nails. Since "to 
do one's hair" means to c ut it, therefore "to do one ' s 
nails " means to cut them. 

Rabbi Akiba said: "Do" is said regarding the 
head, and "do" is said regarding the nails . Just as 
"to do one's hair" is disgraceful, so, too , "to do 
one ' s nails" is disg r aceful . 

And Rabbi Eliezer ' s prooftext is: "Mephiboseth, 
the grandson of Saul , also came down to meet the king . 
He had not pared his toenails , or trimmed his moustache . . . " 

s .o. 21:12 (136) 

The controversy appears to be whether the captive should 

be made more or l ess beautiful . If more beautiful , it may be 

considered for her own benefit. I f less beautiful , it is 

certainly not so much to punish her, as to make her less 

appealing to her captor . This latter opinion is pur sued 

further in Sifre Devarim. 

"and discard her captive ' s garb" --which teaches 
that one should remove her nice clothes , and clothe 
her in widow's qarr.;~nts . For the gentiles are cursed, 
because theiL daughters ado r n themselves in order to 
lure others to them. 

"She shall dwell in your house . " 
I n the house which you make use of." So that he 

~eets her when he goes in and out . She is like a 
bare-head , and he sees her in her disheveled state. 

s .o. 21:13 (137) 

The text stresses that the captive woman be made less 

appeal ing , which would certainly have discouraged the captor . 

• 
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This is emph asized by placing her in his path "in her 

dishevel ed state." 

A per i od of mourning is considered the captive' s right. 

"She shall lament her father and mother a month's 
time." Literally, her father a nd mother , a ccording to 
Rabbi Eliezer . 

Rabbi Akiba, howe ve r, said: Her father and mothe r 
a r e none other than idolatry , as it says : "They said 
to wood , ' You a r e my father "' (Jer. 2:27) 

"a month 1 5 time"--thirty days . 
Anothe r interpretation: 
Month--one; 
Days--two . Hence, three months. One month for 

the nice clothes (which attracted h im); (one month) for 
her beauty; (a thi rd month) to ascertain i f she is 
pregnant . Rabbi Aki ba says : In order to distinguish 
the c hild' s pa r entage (between first and s econd hus­
bands). Rabbi Eliezer said: LiteLally, one mont h. Why? 
So that (he will see) the daughter of Israel adorned, 
while she is disfigured . 

s.o . 21:13 (138) 

Though Rabbi Akiba considers this to be less than 

honorable mourning, he r efrains from suggesting that it not 

be observed . The overrriding theme of restraint is e xpressed 

in the restriction of three months before intercourse is 

permit ted. This also protects a child from the possibility 

of questionable parentage, and allows for conve r sio n of the 

child if it is of totally gentile parentage. Rabbi Eliezer 

emphasiz e s the discouraqi ;,y effect of seeing the captive in 

mourning, and the hopeful outcome that one will choose an 

Isra~lite woman i n stead . 

In Midrash Tannaim , this ru l ing is tempered b y the pos­

sibi l ity of the capt i ve convert ing . 

., 
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"after that you may come to her and possess her.n 
In what case does this apply? If she does not 

agree to convert . But if she agrees (to convert), she 
shall unde rgo immersion , after which she is immediately 
permissible . 

M.T. 21 : 13 (139) 

That is, a woman who has become an Israelite is seen in the 

same favorable status as other Israelites. 

Sifre Oevarim adds some further cautions: 

"After that you may come to her and possess her," 
that is , if you do not follow all these regulations 
concerning her before you come to her, you have com­
mitted an ac t of prostitution. 

"After that you may come to her and possess her," 
You may have nothing to do with her, except to fulfill 
the commandment of intercourse . 

S.D . 21 :1 3 (140) 

These harsh words both condemn those who hastily ignore 

the provisions , which are designed to discourage him in the 

first place ; and l imit his contact with her afte r she has 

become permissible to him . That is, as an intermarriage , 

this relationship is accorded a second-class status. 
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4. Release of Captive Women 

Sifre Devarim regards the captive woman as entitled to 

all the rights of a married woman, even in divorce. 

"You must release her outright." (Dt . 21 : 14) 
And not (give her) to her god's temple . 
"You must r e l ease her"--by a bill of divorce, 

a ccording to Rabbi Yonatan. And if s he is sick, one 
must wait until she recovers. How much more so, then, 
regarding the daughters of !Sraal, who are holy and 
pure? 

"You must not sell her fo r money." 
I derive only that one may not sell her for money. 

Whence do we know that one may not give her away as a 
gift, nor make of her a favor? Scripture says: You 
must not sell her for money ." 

"You must not enslave her . " 
You may not use her. 

"Since you had your will of her." 
Even afte r a single time. 

S.D. 21:14 (141) 

Once a man has married her, he is obligated to give her 

a get . She can no longer be treated as a slave , as this 

would reduce t he act of intercourse to one of rape and not 

one of consummation of marriage. 

'1idrash Tannaim deba tes whether it is prohibited to sell 

the captive woman, even if intercourse has not taken place. 

"since you had your will of he r , you must not 
enslave her." 

You ~us not ensl~v~ her if she does these things. 
Does Scripture r~ally mea~ he cannot sell her as a 
slave i f she has done all these things, or is it only 
if he has had intercourse with her? But if you say this, 
s~e is ~is wife anyway (since he had intercourse with 
her ) . He nce, when i t says: "Since you had your will 
of her , you must not e nslave her . " It means, if she 
does all of this, even without intercourse taking place; 
according to Rabbi Yoshia. 

Rabbi Yonatan said: Does Scripture mean after i n ­
tercourse , or even if she only does these things? 
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Scripture says: "and (he) took her and lay with her 
by force." (Gn 34:2) You can interpret this as rape , 
and that as raoe . Just as raoe means after intercourse 
there, so, too, rape means after intercourse here. 

M.T. 2 1:14 (152 ) 

According to Rabbi Yoshia, a captive woman cannot be 

enslaved, no matter if she has had intercourse with her 

captor or not. Rabbi Yonatan takes the view of Sifre 

Devarim: Once the marriage has been consummated by inter-

course she is entitled to the status of wife . Rabbi Yoshia's 

opinion inidcates a debate on this issue, the outcome of 

which would affect the desirability of taking captives. A 

soldie r was taking a risk in taking a woman captive , according 

to Rabbi Yoshia's opinion. If she turned out to be unde-

sirable as a wife--he could not even get money for her. He 

was e ither burdened with supporting her, or he would have to 

give her a get, perhaps with alimony and othe r benefits. 
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G. Other War Laws 

A number of laws may be found in the Mishnah , the Tosefta , 

and the Talmud , which pertain to war, but are not based on 

the Deuteronomic Code of War. In most cases, these laws re­

flec t the same tendencies as were apparent in dealing with the 

laws we have already examined. These laws are mostly not de­

pendent on an interpretation of specific war inj unctions in 

Deuteronomy . They do not for m part of the continuous evolu­

tion of the laws of conduct of wa r , even though they may 

share some of the same attitudes. The full significance of 

each law would be apparent only in the context of other 

laws dealing with their primary concerns, e.g . property 

protection , use of idolatrous materials, etc . A few of these 

laws will be noted for their connection to the recurrent 

themes of the laws of war already studied . 



1 . Rea l Es ta te 

War altered the status of property which had been con-

fiscated from a Jew by a non-Jew (the Sikarikon) and then 

sold t o another Jew. According to the "law of Sikarikon". 

the prior owner of the confiscated property may reclaim 

his property from the new owner, depending on the procedure 

by which the new owner purchased it from the Sikarikon . 

The law of the Sikarikon does not apply in Judah 
during wartime; after wartime Sikarikon does apply. 
How {does the law of Sikarikon work?) If one pur­
chases from the Sikarikon first, and afterward pur­
chases (the same property) from the owner; his pur­
chase is anulled. If he purchases first from the 
owner, and afterward purchases from the Sikarikon, 
his purchase is valid. If one purchases from a husband 
(property which he has given to his wife), and after-
ward purchases from the wife; his purchase is annulled. 
If he purchases first from the wife, and afterward from 
her husband;his purchase is valid . This was the first 
ruling on this matter. 

The subsequent court ruled: One who purchases 
from a Sikarikon. must give the owners a quarter (of 
the property). When does this apply? If the owners 
do not have the means to purchase the property back. 
But if they do have the means to purchase it back, they 
are entitled to do so (from the one who bought the 
property from the Sikarikon). Rabbi called a court. 
which decided that if the Sikarikon has possession for 
t welve months, whoever is first to purchase it is en­
titled to it; howe ver, he must give the owners a 
quarter of it. 

M. Gittin 5:6 (142) 

The law of Sikarikon does not apply in the land 
of ~udah , for the sake of the settlement of the land. 

115 

With regard to what is this said? In regard to those kil­
led prior to or during the war; but in regard to 
those killed after the war, the law o f Sikarikon applies. 

If one buys first from the Sikarikon, and after 
from the owner, the purchase is valid. If one buys 
first from the owner, and after from the Sikarikon , the 
purchase is invalid. If the owner puts a lien on his 
property, his purchase is valid. This was the first 
ruling on this matter. 
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our teachers said : If one purchases, and there 
are no objections, he gives the owners a quarter of 
the land, and a quarte~ of the price . The owners have 
priority: If they have the means, they come before all 
others. 

Rftbbi convened a court , which differed: If the 
Sikarikon retains possession for twelve months, whoever 
comes first gives the owners a quarter of the property 
and a quarter of the price. The owners have priority: 
If they have the means, they come before all others. 

Tos . Gittin 5:1 (143) 

The Mishnah and the Tosefta differ o n the order of pur-

c hases necessary. The Tosefta qualifies the case of one pur-

chasinq tt first from the owner, and after f rom the Sikarikon." 

If the owner puts a lien on his property , i.e. g11arantees 

alternative property in its Place , in case he wishes to re-

c laim the primary prooerty, then the ourchase is valid. Pre-

s umably, the owner indicates , in qivinq a lien, that he means 

to do business , and is not selling out of fear. 

IE there was no Sikarikon for those killed in the 
war, is it possible that there s hould have been after 
the termination of the war? Rav Judah said: It means 
that the rule of Sikarikon was not applied . For R. Assi 
has stated: They (the Roman ~overnment) issued three 
successive decrees. The first was that whoever did not 
kill (a Jew on finding him) should himself be put to 
death. The second was that whoever killed (a Jew) shoul d 
pav four zuz. The last was that whoever killed a Jew 
should himself be put to death. Hence in the first two 
(periods) , (the Jew), being in danger of his life, would 
determine to transfer his property (to the Sikarikon), 
but in the l ast (period) he would say to himself , Let 
him take it today ; tomorrow I will sue him for it. 

T. 1,ittin SSb (144) 

The law of Sikatikon makes it possible for landowners 

t~ regain property lost under duress. By suspending the law 

in wartime, ~udeans are held responsible for the physical 

Protection of their oropery. If a landowner relinquishes 

his property durinq war , he has no claim to priorty in re-

purchasing it , nor can he claim compensation from the new 

owners. In addition to reinforcinq defense, the suspension 
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of Sikarikon fosters resettlement to war. Judeans will more 

r eadily purchase property from the Sikarikon who appropriated 

it, if they are not obligated to then return it to its ori­

g inal owners . 
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2. Sale of Horses 

During war, certain "fair market value" laws were suspended. 

It has been taught, Rabbi Judah ben Bathyra said : 
The sale of a horse , sword , and buckler on (the field 
of) battle are not subject to overreaching, because 
one ' s very life is deoendent upon them. 

T . Baba- Metzia 58b (145) 

Since a soldier's life depends on his horse and armaments, 

he will knowingly pay in excess of their value in order to 

obtain them. Hence , it can be assumed that his purchase was 

made with full knowledge of their normative value. He may 

not, therefore, sue the seller ~or taking advantage of his 

i.gnorance . 

Elsewhere , the Talmud applies Judah hen Bathyra ' s ruling 

to the sale of horses to genti les. 

Nachum the Mede said: During war, it is permissible 
to sell a male or old horse (to idolators). They said 
to him: Let the matter be left undiscussed. But do we 
not have a reference to the same opinion held by ben 
Bathvra? 

- As it says: Ben Bathyra permits (the sale of) a 
horse . Ben Bathvra makes no distinction between male 
and female; whereas the other (Nachurn) does distinguish 
between male and female; hence, he agrees with the 
rabbis. But the rabbis prefer to leave the matter un­
discussed . 

T . Avodah Zarah 7b (146) 

Nachum the r1eae ,.., ~.l.ms. that one may sell a male horse 

t o gentiles, since it will be too unrul y for use in war; and 

a n o ld horse will be too slow for battle . The rabbis, how-

ever . fear the use of horses for sacrifice and bestiality, 

a nd hence do not wi s h to permit their sale. Rather than 

outright l y prohibit their sale , though, and possibly antago-

nize their gentile neighbors, they"prefer to leave the matter 

undiscussed". 

-

-



119 

3. Women 

Rabbi Eliezer ben Jacob savs: How do we know thata 
woman should no~ go to war bearing arms? Scripture 
says , "A woman must not put on man ' s apparel." (Dt. 22:5) 

T. Nazir 59a (147) 

The Talmud prohibits armed military service for women 

The implication is twofold--women are ineligible for combat, 

but subject to some kind of duty, e . g . providing food, repair-

ing roads, etc. 

-
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III. Conclusion 

The relative consistency of Rabbinic legislation on 

war makes it possiblP to draw some conclusions about the 

attitudes that shaped the laws . These attitudes are re­

flec tions of the political, social, and economic situation 

of the authors. The key to understanding the rabbinic 

mindset toward war is the recognition that they never had 

the occasion to fight a war under the terms envisioned in 

the Bible. They had no legitimate king, no standing army , 

no p r iesthood, and no war- fighting capabilities after the 

Bar Kochba revolt. For this reason , war-laws were largely 

hyoothetical. The rabbis could afford to be idealistic 

about the conduct of war. In this , thev are like the 

priestly authors of Deuteronomy . The priests, though, 

operated under the assumption that wars would be fought, 

and that they should approximate the ideal they had created . 

The rabbis ordained laws for a future restored kingdom. 

The priesthood ordained war-laws that served their own 

interests . Thei r doctrine limited the king's powers (I.B.l) 

and promoted settlement activities at the e x9ense of expan­

s ionism (l.B.2) . Th~i sing~ed out idolatr y as the only object 

of mandatory military activity (I . B.3.). The rabbis gave 

even less legitimati on to war, though they recognized it a s 

theoreticall y possible. Their laws show an antipathy toward 

militarism that accords well with the ir situation . Pacifism 

served their ends better than militarism, while under forei~n 

r ule . Furthermore , the power o f the rabbinate would be 
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diminished were a Jewish kingdom to be established . Hence, 

t he king is treated similarly by the rabbis as he was by 

the priests. War is all but taken from the king 's hands and 

given over to the Sanhedrin (II . A.7 . a.). 

The rabbis raised the authority attached to the priest , 

as a way of diminishing the kinq 's role in war (II.A.4 . ). 

They created a system for categorizing wars, as Obligatory 

or Permissible , and then restricted the possibil ities of 

fighting Permissible Wars (II.A.7.) They greatly extended 

the exemptions to be granted in Permissibl e Wars (II.B.) , 

even to the point of con sidering the " compass ionate" to 

qualify for exemption (II . B.5.). The obligations of those 

e xempted are delineated , while some are considere d exempt 

even from this a l ternative service (II.B . 4.). War is a 

restr icted activity , in which some forms of battle, and 

some acts of p lunder are prohibited (II.C.) . The capture 

of women is greatl y l imited in comparison to the Biblical 

text (II.F.). Emphasis is placed on steps which must be 

t a ken to prevent war (II.C.l.). 

Rabbinic legislation on war serves to diminish the 

possibility and attract iveness of waging war in the Jewish 

state, over the already anti-militarist doctrine of the 

priesthood . They d e v e loped t heir inherited legal tradition 

in light of their own situation , reducing war to a significantl y 

less desireable option , should it eve r be possible . 
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Even the symbolic representation of war was restricted, 

as we learn from the ~ishnah: 

One may not go out on the Sabbath with a sword, 
bow, shield, lance, or spear . If one does go out, 
one is liable to a sin-offering. Rabbi Eliezer says, 
they are his adornments. The sages said, they are 
nought but an embarrasment, as it says, "And they shall 
beat their swords into ploughshares and their spears 
into pruning-hooks; nation shall not take up sword 
against nation ; thev shall never know war." (Is 2:4) 

- M. Shabbat 6 :4 (148) 

-
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