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INTRODUCTION

It often happens in the recording of history that
a figure of some importance is forgotten by the generations
that follow him. This does not necessarily occur because
of any failing or lack in the person, but because he was
preceded and followed by figures of such stature that he
himself remained hidden in the shadow of greatness. Thus,
it is said of Abraham Mendelssohn, the son of Moses and
father of Felix, that he complained, "I am destined to be
known as my son's father and my father's son." Such a
figure, preceded and followed by overwhelming greatness,
was Rabbi Joseph ben Meir Halevy Ibn Migash. And, like
all such forgotten "middle-link" figures of history, Joseph
Ibn Migash is the key to many questions. For greatness
does not emerge ex nihilo into a world devoid of context.
Rather, it develops out of the fabric woven by previous
generations. Thus, if we are to understand the shining
lights of twelfth- and thirteenth-century Spanish and Franco-
German scholarship it is crucial that we achieve some under-
standing of the context from which they emerged. Joseph Ibn
Migash is a vital element of that context.

In the present work I shall try to provide some
understanding of Ibn Migash's work -- his attitudes, purposes,

goals, and interests. Based on an analysis of a limited




portion of his work I shall attempt to draw some conclusions
regarding his relationship to, and his influence on his
contemporaries and those who followed him. Finally, I shall
try to show how he fits into the vast world of Talmudic
scholarship that began to bloom and flourish in the centuries
after his death.

Concerning the relevant facts of Ibn Migash's life
there is little disagreement among the few who have investi-
gated the subject.l He was born in 1077, probably in Seville.
At the age of twelve he went to Lucena to study under R.
Isaac Alfasi. After some fourteen years of tutelage, Alfasi
ordained him as Rabbi and, shortly before he died, appointed
the twenty-six year old Ibn Migash to suceed him as head of
the Academy in Lucena. It is indicative of his opinion of
his student that Alfasi, in appointing Ibn Migash to succeed
him, passed over his own son, who was also a scholar. 1Ibn
Migash held the post at Lucena for thirty-eight years. He

died there in 1141.

1I am aware of only three sources of information
regarding his life and work. The information in this
Introduction has, therefore, been taken, unless otherwise
noted, from all three. The sources are: Grajevsky, A.L.
Rabenu Yosef Halevy Ibn Migash (A monograph published by
the author, Jerusalem, 1963); Schloessinger, Max. "Ibn
Migas, Joseph" (Jewish Encyclopedia, 1907: Vol. 6, pp. 537~
538); Ta-Shema, I. "ibn Migash, Joseph” (Encyclopedia
Judaica, 1971: Vol. 8, pp. 1188-1189).




Little seems to be known of his personal life or
of the details of his years in Lucena. It is commonly
agreed, however, that he was a close friend of Yehuda Halevy,
who wrote several poems in his honor, including tributes on
the occasions of his ordination and his marriage.

Ibn Migash's works fall into two main categories.
He wrote numerous responsa, some of which are quoted in
later collections and others of which are extant in manu-
script. He also wrote a commentary to an unknown number
of Talmudic tractates. Today only his commentaries to
Baba Bathra and Shevu'ot are extant. Neither of these exists
in manuscript nor are there published versions dating from
before 1702. 1In this work I shall deal exclusively with
Ibn Migash's commentary to Baba Bathra 2a-29a, since these
are the pages commented on by Rashi, whose commentary serves
as one item of comparison from the early Franco-German
period. The particular text of Ibn Migash's commentary
which I shall use is a combined publication of the commen-
tary to Baba Bathra and Shevu'ot, printed in Jerusalem in

1956. On the title page we read the following:

Be it known that the few novellae of R. Joseph
Halevy Ibn Migash, of Blessed Memory, found

in the Shitah Mekubetset to Baba Bathra, are

from a different work unknown to us. The

r—



book which is before us is a different
book; the bulk of it is not found in the
Shitah Mekubetset.

This disclaimer is rather surprising, since it is felt by

some2 that the sections of Ibn Migash's work quoted in the

Shitah Mekubetset are of rather superior quality to the

printed versions thereof. This issue of the authenticity
and reliability of the text will be dealt with in the thesis.
It is clear, however, that any attempt to authenticate a
text of which there is no manuscript, and which was pub-
lished for the first time nearly six centuries after the
author's death must necessarily be nearly impossible.
Therefore, we will proceed as if the text which we possess
is reliable.

For purposes of clarity I shall divide all the
comments in the work into 5 discrete categories, each with
its own identifiable characteristics. The categories are:
a) simple explanatory comments; b) longer conceptual com-

ments; c) comments which use the term "ve'im tomar;" d)

comments which cite the works or opinions of other author-
ities; and e) comments which contain legal rulings. It

should be kept in mind as we proceed, however, that these

2pa-Shema, op. cit., 1189.




categories are somewhat artificial, and are by no means
clear-cut. Often a comment could be placed into any one
of these categories, and occasionally it is quite clear
that a single comment is functioning simultaneously in
more than one category. Nevertheless, this categorization
of the comments will greatly aid in understanding their
different purposes and functions.

All the Hebrew sources quoted in the following
chapters appear in very loose translation. The intention
of the translation is always to capture the sense of the
original text, and this often involves the interpolation
into the text of individual words, phrases, and sentences.
In order that the reader may distinguish between these
interpolations and the text itself, all of the Hebrew
texts have been included in the Appendices.

It is my hope that this work will shed some light
on the accomplishments of Joseph Ibn Migash, thereby
restoring him to his rightful place as one of the most

significant and brilliant of the Spanish Talmudists.

——

e -




Chapter One

SIMPLE EXPLANATORY COMMENTS

Let us begin by considering those comments of Ibn
Migash which elucidate the simple meaning of the Talmudic
text. Because the vast majority of Rashi's comments fall
into this category we will use them as a standard for con-
trast and comparison by which to understand the purpose
and style of Ibn Migash's work. The category itself
divides into two sub-categories: lexicographical comments
which serve to clarify the meaning of an unfamiliar word or
a word or phrase which may have more than one meaning; and
comments which serve to explicate full passages. Comments
of the latter sub-category are used to clarify the text's
meaning for the student when the meaning of the text is
vague or ambiguous, or when, for some other reason, the
simple meaning is unclear. In both sub-categories we will
find Ibn Migash's comments to be much longer and more
broadly explanatory than Rashi's. Two examples of lexi-

cographical comments follow:

What is a mechitsah? A guda.

Baba Bathra 2a
Appendix Ia

=



Rashi: Guda. A wall. The Tanna calls
a wall a mechitsah.

Appendix Ib
Ibn Migash: The meaning is "a wall."
This means that the courtyard is divided
between them and each one recognizes his
share in it, and all that remains for
them is the making of the mechitsah.

Appendix Ic

Children may not be sent to school from
one town to another but they may be sent
from one synagogue to another. If there
is a river in between they may not be sent.
If there is a bridge (titura) they may be
sent, but if there is a small bridge (gamla)
they may not be sent.

Baba Bathra 2la

Appendix Id
Rashi: Titvra. A wide bridge. It is
related to the titura of the tefillin
(Menachot 35a) which is the place where
they rest, which resembles a bridge.
Gamla, a short plank.

Appendix Ie



Ibn Migash: Gamla. The meaning is "a
bridge of boards." And the reason that
children may not be sent across it is
that there is cause to worry lest it rot
away, or lest the river wash over it and
the children fall into the river. Titura
is a bridge of stones, with respect to
which there is no such cause to worry.

Appendix If

These two examples illustrate several important
differences between the two commentators with respect to
style, intention, and interest. In the first example Rashi
seems to be interested only in defining an unfamiliar or
unusual word. Having provided a definition he is apparently
not concerned with any subsequent consequences resulting
from his choice of definition. Ibn Migash, on the other
hand, is not defining for the sake of definition alone, but
also to help the student understand how his definition
functions within a larger framework of ideas. The fact

that the Gemara defines mechitsah as guda, or wall, must }

be understood in the context of the alternative definition,

|
proposed on the next page of the text, namely, that mechitsah (
means plugta, or division. If, by mechitsah, the Tanna

means "wall," this implies that the partners already divided



the courtyard and all that remains to be done is to erect
the physical partition between the two portions of the
divided space. If mechitsah means division, however, this
implies that the partners have not divided the courtyard
yet. 1Ibn Migash, without going into the question in great
depth, prepares us for the issues the Gemara will raise.
Though we have placed his comment in the category of lexi-
cographical comments, we see that his intent is not simple
lexicography alone.

In the second example we see even more clearly the
extent to which Rashi has interests that are often purely
lexicographical. He defines titura and then points out
the use of the same word in a different locus where the
meaning is completely different. He then explains the
relationship between the two different uses of the same word.
Ibn Migash's comment reveals no such interest in linguistic
analysis for its own sake. Rather he is concerned with the
difference between titura and gamla in terms of its function
in the law stated in the Gemara. Rashi's comment might [
help us to deduce the reason for permitting children to be j
taken to school across a titura, though not across a gamla,
but it does not supply that reason directly. Providing
underlying concepts is not one of Rashi's major goals. On
the other hand, Ibn Migash is interested in teaching the

student about the relationship of definitions to a conceptual |

framework.
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We could examine numerous examples similar to these,
but rarely, if ever, would we find a case in which Ibn Migash
gives only a simple, dictionary-type definition of a word.
Instead, every time he defines a word, he goes on to apply
the definition in such a way as to facilitate analysis of
the conceptual issues involved in the text. As for Rashi,
we have seen that the basic form of his lexicographical
comments is a one or two-word definition for strange or
unfamiliar words in the Gemara without further comment.

Before moving on to the second sub-category we
should note that Ibn Migash occasionally defines a word
by supplying its Arabic equivalent. He defines nitfei (Baba
Bathra 6a) as "...that which, in Arabic, is called kramidii
..." (Appendix Ig) and traklin (Baba Bathra 1lla) as "...that

which, in Arabic, is called ktsir kbir ..." (Appendix Ih).

This definitional technique is frequently employed by Rashi,
who gives 0l1d French synonyms to explain difficult Talmudic
terms. As with all his other definitional comments, however,
Ibn Migash uses his Arabic definitions as single elements
of larger comments which aid the reader in understanding 1
the issues involved in the text.
With the second sub-category of comments Ibn Migash
endeavors to explain or clarify the simple sense of full
passages in the Talmud text. Two examples of this sub-

category follow:

-
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It has also been taught: When one says
to his fellow, "I hereby sell you a portion
of a vineyard," Symmachus says that the
portion should not be less than three
kabin. Said R. Yose, "These are nothing
less than words of prophecy."”
Baba Bathra 12a
Appendix TIi
Rashi: These are nothing but words of
prophecy. That is, without reason.

Appendix Ij

Ibn Migash: Words of prophecy. For the
seller says, "a portion of a vineyard,"”
without qualification, and the Tanna says
that it was the seller's intention that
the portion be three kabin. And we may
explain that R. Yose disagrees with
Symmachus, saying, in effect, "We would
need a prophet to clarify what the seller
had in mind to sell, but these 'three
kabin' of which Symmachus spoke are not
to be relied upon as the correct inter-
pretation." And this interpretation is

correct.

Appendix Ik
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This example shows clearly Rashi's tendency toward
short, almost cryptic comments, and Ibn Migash's very
different tendency toward longer, more explicit explanations.
It is interesting to note that, although Rashi and Ibn
Migash understand the phrase "words of prophecy" as referring
to two different things -- Rashi regards it as a derogatory,
almost mocking comment by R. Yose about Symmachus's state-
ment, and Ibn Migash regards it as an indication of what
would be necessary to make any reasonable or concrete
statement about the seller's intention -- nevertheless,
both commentators arrive at the same conclusion: Symmachus's
statement is without foundation.

It is typical of Ibn Migash that he closes this
comment by evaluating its quality, saying, "And this inter-
pretation is correct.” This sort of self-conscious evalu-
ation, found frequently in his commentary, occurs again in
our second example of this sub-category of explanatory

comments:

Come and hear: One must distance a tree from
his neighbor's pit by twenty-five cubits.
This rule applies if there is a pit there,
but if there is no pit may he plant up close?
No, even if there is no pit he may not

plant up close...If this is so what can be
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said about the next phrase -- "but if

the tree was there previously he need not
cut it down"? If he may not plant up
close even when there is no pit how does
this last phrase apply in light of the
rule in question? Just as R. Papa said
in another connection, "It refers to

the case of a buyer," so here too it
refers to the case of a buyer.

Baba Bathra 18a
Appendix 11

Rashi: Here too it refers to the case of
a buyer. If a man planted a tree in his
field, and afterwards sold half of his
field to another man, and the buyer came
and dug a pit, the seller would not have
to cut down the tree which he planted in
his domain.

Appendix Im

Ibn Migash: Here too it refers to the
case of a buyer. This is the meaning:
Reuven had a field with a tree planted in
the middle of it. After some time he
sold half the field to Shimon. When the

field was surveyed, it turned out that
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the portion belonging to Shimon, the buyer,
reaches from the edge of the field to the
border of the tree. In such a case you
find the tree planted up close to the
neighbor's field with no distance between
them. But once Shimon's field is adjacent
to Reuven's, neither may ever plant a tree
without allowing for intervening distance.
This is because one's neighbor can say to
him, "Perhaps tomorrow I will decide to

dig a pit and then the roots from your tree
will cause damage to the pit." This is the
explanation of the statement, "so here too
it refers to the case of a buyer," which
seems reasonable to me, but there are
commentators who have explained it differ-
ently. Their explanations, however, are
not so fitting -- the one I have given is
more fitting.

Appendix In

This concluding gloss asserting the superiority
of this comment over alternative explanations of the same
phrase seems somehow unnecessary. Perhaps it would seem

more appropriate if the commentator was to take issue with
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specific points of alternative explanations with which he
disagrees, but in this comment Ibn Migash does not cite

the other "wrong" views. He merely notes their existence
and proclaims them to be inferior to his own view. This
technique might lead to one of two possible conclusions,
both of which are highly conjectural: a) that the text of
Ibn Migash's commentary, in the form in which we have it,
includes later material added by another author or editor
among which are editorial comments on the superiority of
certain of Ibn Migash's explanations (the issue of the
authenticity and originality of our text will be dealt with
more fully in the last chapter); b) that, unlike Rashi's
comments which, in their concise, terse, brevity seem to
have originated as written marginalia on a manuscript, Ibn
Migash's work reads like a record of his verbal teaching -~
a student's lecture notes or some other verbatim or nearly-
verbatim transcript of a lesson. The remarkable wordiness
of Ibn Migash's comments would lend credence to this latter
theory. In the second example he and Rashi agree completely
with one another as to the meaning of the phrase, "so here
too it refers to the case of a buyer." Yet despite their
agreement, Ibn Migash's commentary is nearly four times as
long as Rashi's, and is spun out using the sort of concrete
example (Reuven and Shimon) that, while perfectly natural

in a teacher's lecture to a class, would be excessively
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wordy and unnecessarily story-like for a written format.
The use of the second person singular form of address in
the comment ("...in such a case you find the tree..."

Heb.: atah motsei) rather than a less personal, more

literary form is further evidence that Ibn Migash's comments
may have originated in a classroom setting. In such a
setting it would not be at all unusual for a teacher to make
editorial "asides" to the effect that the explanation which
he is presenting is far superior to others which the students
may have heard in the past.

We have seen that Ibn Migash's lexicographical
comments on the Talmud generally serve to facilitate a
deeper understanding of the issues and concepts relevant
to the text. We will now see that his explanatory comments
on full passages serve the same purpose. Often we find
cases in which Rashi and Ibn Migash make very similar
explanatory comments on the simple meaning of a passage.
Having explained the simple sense of the text, however,
Rashi goes on to his next comment, while Ibn Migash in-
variably expands his comment far beyond his explanation
of the simple meaning of the passage. Let us look at two

examples of this phenomenon:

Therefore, if the wall falls, the stones and

the place on which it stood belong to both of
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them. But is this not self-evident? No,
it must be stated to teach of the case in
which it fell entirely into the domain of
one of them, or the case in which one of
them cleared the stones into his domain.
In either of these cases you might have
thought that the other should be under the
law of "Let him who is making a claim
against his neighbor bear the burden of
proof," but the Mishnah teaches us that
this is not the case.

Baba Bathra 4a

Appendix Io
Rashi: 1Is it not self evident that the
stones belong to both of them? For even
if the Mishnah did not so rule, does it
not teach us indirectly that it is so by
saying that they were compelled from the
outset to build a wall between them.
Therefore they would divide the stones
equally since they are in the domain of
both of them, and neither has a better
claim to them than the other.

Appendix Ip
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Ibn Migash: Therefore, if the wall
falls...But is this not self-evident?

That is, since the law compelled them to
build the wall in the middle, and both

were responsible for the building expenses,
it is known that, if the wall fell, the
stones would belong to both of them. Thus
neither could make a claim, saying, "They
are mine alone," unless he brought proof
for his claim. We explain why the Mishnah
made an apparently self-evident comment by
saying that it was necessary in case one of
them cleared the stones into his domain and
claimed, "They were mine alone so I cleared
them away," or claimed that after the wall
fell he bought the stones from his neighbor.
In such case you might have thought that
since the stones are in his domain the other
person should be under the law of "Let him
who is making a claim against his neighbor
bear the burden of proof." This is why the

Mishnah teaches it.

Appendix Ig

If the above-quoted comment were the full extent

of Ibn Migash's treatment of this text it would not be
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noteworthy. His comment, a rather wordy expansion of the
Gemara, explains the simple meaning of the text in nearly
the same way as Rashi's comment. The quoted material,
however, comprises barely half of Ibn Migash's extended
comment. He continues from the point at which the comment
quoted here ends and discusses why this common judicial
principle is not applied. Then he goes on to introduce
the gquestion of whether there are witnesse53 who can testify
in the matter. These expansions indicate clearly that Ibn
Migash's interest goes beyond producing line-by-line com-
mentary to explicate the simple meaning of the text:

A second example of Ibn Migash's tendency to

expand upon simple explanatory comments is the following:

The people of the city may use kupah for

tamchui or tamchui for kuEah4 and they may

change it for whatever they desire.

Baba Bathra 8b
Appendix Ir

3This part of the comment will be examined below,
see page 75.

4Kugah: the charity fund of monies distributed to
the local poor on Fridays. Tamchui: the "soup kitchen" --
food distributed every day to all poor, whether local or
not.
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Rashi: Kupah for tamchui. By distributing
it to non-local poor, if there should be

very many of them.

Appendix Is

Ibn Migash: Kupah for tamchui or tamchui

for kupah. If the kupah was collected and
there was a surplus, while at the same time
the tamchui which was collected did not
suffice, they may buy with the surplus kupah
what is necessary for the tamchui. And like-
wise, if the tamchui was collected and there
was a surplus, while the kupah which was
collected did not suffice, they may sell

the surplus tamchui and take from the
proceeds what is needed for the kupah.

Appendix It

Here again, if Ibn Migash had stopped at this point

there would be nothing extraordinary about the comment.

It would have been the same type of comment as Rashi's,

albeit longer, wordier, and more explicit. The comment,

however,

does not end here. Rather it goes on at some

length to discuss whether it is permissible to use chari-

< 5
table funds for causes other than those specified by the donor.

5This comment will be examined in detail below; see

30€f.
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These examples make it clear that, while Ibn Migash
and Rashi often produced very similar explanatory comments
on the simple meaning of the text, Ibn Migash usually does
so in order to facilitate an investigation of some more
abstract issue or concept in the Talmud.

In most of the comments which we have examined, as
well as in numerous others, Ibn Migash's understanding of
the simple meaning of the text does not differ substantially
from Rashi's. It is, therefore, important to note that
the two commentators occasionally differed on the meaning
of talmudic passages. One such disagreement centered on

the following:

A person may not open a bakery or a dyeing
workshop beneath his neighbor's oil-, grain-,
or wine-storehouse, nor may he put a cow-
shed there. The reason is that there is
already a storehouse there, but if there is
no storehouse there he may do so, for
living quarters are different. This is
indicated by the Baraita taught in connec-
tion with this Mishnah which says, "If the
cow-shed preceded the storehouse it is
permitted.”

Bara Bathra 18a
Appendix Iu
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Rashi: Living quarters are different. A
bakery, a dyeing workshop, and a cow-shed
are potential living quarters for people,
and we do not prohibit a person's living

quarters unless the damage they cause is

already occurring.

Appendix Iv

Ibn Migash: Living quarters are different.
That is, people do not usually make their
living quarters into a storehouse. Thus,

if there is no storehouse on the upper floor,
but only living quarters, we do not rule

that one may not open a bakery, a dyeing
workshop, or a cow-shed on the lower floor

on the grounds that the upstairs neighbor

may decide to make a storehouse there someday.

Appendix Iw

The difference in understanding between the two
commentators in this case is extreme. Rashi understands
the term "living quarters” as referring to the lower floor.
Thus the Talmud does not prohibit the establishment of a
bakery, a dyeing workshop, or a cow-shed on the lower floor
as long as there is not yet a storehouse on the upper floor.

This is because any of these three establishments could be
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used for human habitation. By saying that "living quarters
are different" the Talmud, as understood by Rashi, is
pointing out the distinction between the establishment of

a bakery, dyeing workshop, or cow-shed and the digging of

a pit. For it had been established previously (Baba Bathra
17b) that one may not dig a pit on his property close up

to the boundary with his neighbor'!s property, even if

there is no pit on his neighbor's property. The reasoning
there is that if the neighbor were to decide to dig a pit

in the future, the proximity of the first pit to the boundary
would weaken the second pit. In other words, the digging

of a pit close up to the boundary is prohibited, not because
of the damage it causes at the time when it is dug, but
because of damage it might cause in the future. It might
seem logical to analogize from this case of a pit and rule
that the bakery, dyeing workshop, and cow-shed may not be
opened on the lower floor even when there is no storehouse

on the upper floor, because the owner of the upper floor

may, at some future point, decide to make his living quarters
into a storehouse. If he were to do so then the heat, smoke,
and noxious odors from the previously established bakery,
dyeing workshop, or cow-shed would damage the wine, grain,

or oil stored above. The Baraita, however, tells us that
this line of reasoning should not be applied, because any

of the establishments in gquestion might be used for human



habitation. And, although we prohibit a pit because of
the future damage which it may cause, we cannot prohibit
a person's living quarters because of future damage they
may cause. Only if the damage they cause is immediately
present are they prohibited.

Ign Migash understands the term "living quarters"
in a completely different way. He says it refers to the
upper floor. The Talmud prohibits the digging of a pit
close up to a neighbor's property because the neighbor
may decide to dig a pit on his property at any time,
Usually, however, people do not make their living quarters
into storehouses. Thus we permit the establishment of a
bakery, dyeing workshop, or cow-shed on the lower floor
because the likelihood of the upstairs neighbor taking
future action which would make the downstairs establishment
become a source of damage is almost nil. On the other hand,
the likelihood of the neighbor in the case of the pit taking
future action which would make the first pit become a source
of damage is high. Thus, Rashi thinks that the Baraita's
ruling is based on an essential difference between a person's
right to establish and maintain living quarters and his right
to other things, while Ibn Migash thinks that the ruling is
based on the improbability of the upper floor being changed

from living quarters into a storehouse.

24
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In the next example Rashi does not explicitly
state his view, but there is a strong indication that he
accepts the prevalent interpretation. So widespread is
the usual view, in fact, that Ibn Migash's very different

understanding is practically unique.6

One who had a wall close up to his neighbor's
wall may not put another wall up close to it
unless he distances it by four cubits...How
was the first wall up close? R. Judah said,
"It means: One who wishes to put a wall

up close may not put it up close unless he
distances it by four cubits." Rava objected
to this explanation, "But it teaches, 'one
who had a wall close up to his neighbor's
wall...' Rather," said Rava, "This is what
it teaches: One who had a wall four cubits
away from his neighbor's wall and it fell,
may not put another wall up close unless

he distances it by four cubits.

Baba Bathra 22a-b
Appendix Ix

6Of all the commentaries I have seen, only that of
Solomon ben Abraham Adret is in agreement with Ibn Migash.
It is probably not mere coincidence that Adret is Spanish.
See Ashkenazy's Shitah Mekubetset to Baba Bathra pp. 48-49.
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Before examining Ibn Migash's understanding of
this passage, let us clarify the problems involved and the
usual understanding of them. The Mishnah implies that,
in general, one's wall should be kept at a distance of
four cubits from one's neighbor's wall. But if this is so
how do we explain the phrase in the Mishnah, "One who had

a wall close up..."? How was the first wall close up if

the law is that a wall may not be erected closer than four
cubits from a neighbor's wall? The very existence of a
problem, however, is predicated on a visualization of the
situation as involving two parallel walls. This image
seems to be generally accepted by most commentators. Its
widespread acceptance is indicated by the fact that this
image is read into the Soncino translation of the passage:
"If a man has a wall running alongside his neighbour's
wall..." This image also seems to have been assumed by
both R. Judah and Rava, since both of them perceive a
problem in the passage. Thus we mav assume that Rashi also
accepts this image, since his only comment on the phrase,
"he may not put another wall close up to his neighbor's wall,”
is "This is explained in the Gemara."

Ibn Migash, however, rejects the parallel-wall

image. He comments as follows:

We ask specifically in the Gemara, "And how

is the first wall close up?" Rava's position
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is that it means: One whose wall was close
up to his neighbor's wall at a distance of
four cubits. But the true meaning is
that the width of his wall is close up to
his neighbor's wall like this:

the neighbor's wall

the 2nd wall which he wishes to
put up close to his neighbor's wall

the 1lst wall,
4 cubits fronm
his neigh-
bor's wall

Appendix Iy

Thus Ibn Migash sees the situation as one in which
the walls are perpendicular to one another, rather than
parallel. The novelty of this approach is striking. It
reflects a sort of divergent and creative thinking that may
account for Ibn Migash's general tendency to range far
afield from the narrowly defined issues of the text under
consideration in a comment to bring in numerous other
diverse, related issues. And, while Ibn Migash's creative
and novel understandings may occasionally seem strained, in
this case his understanding of the realia referred to in
the text is the one that best fits the requirements of
consistency and logic.

In conclusion we may say that the first category

of comments, which is common to Rashi and Ibn Migash,
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consists of lexicographical and simple explanatory comments.
While Rashi often provides lexicographical comments for their
own sake, Ibn Migash generally uses them as tools to achieve
a deeper understanding of the issues involved in the Talmud
text. Similarly, when Rashi makes explanatory comments his
goal is often merely to elucidate the simple meaning of the
text. Ibn Migash almost always uses his explanatory

comments as steppingstones to extended discussions of the
conceptual framework of the whole passage. Finally, although
the two commentators usually agree with respect to the

simple meaning of the text, there are cases in which they

differ.
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Chapter Two

EXTENDED CONCEPTUAL COMMENTS

The second category of comments which we shall
examine contains only Ibn Migash's comments. We shall not
deal with Rashi's comments because the vast majority of
them are concerned with a line-by-line explanation of the
simple sense of the text, with emphasis either on the
definition of words or the simple understanding of the
issues present in the text. As we saw in the previous
chapter, this type of commentary is by no means foreign to
Ibn Migash, but it is also not his major focus. Rather,
he is far more interested in the analysis of diverse halachic
concepts and issues. Such analysis is not usually called
for explicitly by the text in question. Ibn Migash merely
uses the specific legal issues raised in the text as points
of departure for his extended expeditions into a much
wider world of halachic thought. As we shall see, in many
instances his commentary is not so much a means, with its
end being the understanding of the simple meaning of the
text, but an end in itself, which the text serves as a
means of entry. If Rashe's commentary is a doorway into
the edifice of the text, Ibn Migash's work is itself an
ediface, whose doorway is the text of the Talmud.

Let us consider in detail two examples of such

comments.
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The first comment deals with the statement on Baba
Bathra 8b that the people of a city have the right to use
surplus charity funds from the kupah to buy food for the
tamchui, or to sell surplus food from the tamchui to pro-
cure extra funds needed for the kupah. Extending and ex-
panding on the simple explanatory comment which he makes

to this passage,7 Ibn Migash comments as follows:

And it is specifically from kupah to

tamchui or from tamchui to kupah that

they may transfer funds, for both serve

the needs of the poor. But if they wish

to transfer these funds to other things
which are not related to the needs of the
poor this is forbidden. This is so because
it would be stealing from the poor, as it
is taught in Tractate Shekalim: "The surplus
of funds for the poor is for the poor, the
surplus of funds for ransoming captives is
for captives...etc." It is also taught
(Baba Bathra 8b-9a): "Keep only one purse

and stipulate to those from whom you collect

TThe single explanatory comment, as well as the
Talmudic text to which it refers, are quoted above, pp.19-20,
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charity that the money may be used for
either local or non-local poor." We

learn from this that one may use charity
funds for any purpose only if one made a
stipulation. If one did not make a
stipulation one may not use the funds for
another purpose, even if only to transfer
them from local poor to non-local poor.
Since Abaye was the head of the city (and
could therefore act on behalf of its
citizens), if he had been permitted to
transfer funds to other purposes not
related to the needs of the poor, how
much the more would he have been permitted
to transfer funds for local poor to non-
local poor without stipulation! But this
is not the case. Abaye admits that he makes
a stipulation even to transfer from funds
for local poor to funds for non-local poor.
From this we learn that when it is taught
that the people of the city may transfer
funds to whatever they wish, it means as
long as the funds are still used for the
needs of the poor. But if they are not
used for the needs of the poor then the

people have absolutely no right to transfer.



This is so even if the funds in question
were from a levy imposed by the people of
the city. How much the more so, then, if
they were from a levy imposed by one
individual. For even if one errs by
interpreting the phrase, "The people of
the city...may change it for whatever
they desire," even to something which is
not related to the needs of the poor,"
such a right could be exercised only over
funds from levies imposed by the people
themselves. Over funds from levies
imposed by others or by an individual,
however, they could exercise no right of

transfer whatsoever.

And even if the funds in question had been
donated by an individual, and were in the
form of an object, the identity of whose
original owner had been forgotten (as, for
example, if someone had donated a plot of
land for the use of the poor, and the
identity of its original owner has been
forgotten) in such a case the people of

the city still have no right whatsocever

32
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to transfer the land to another use
which is not related to the needs of

the poor.

You may object that we learn (Arachin 6b)
"If a Jew donates a lamp or a candle to the
synagogue..." even when the identity of the
donor has not been forgotten it is permissible
to use the donation for any mitsvah-related
purpose, but not for a non-mitsvah-related
purpose. However, that case is different.
There the intention of the donation is that
it be used for the synagogue, and "the
synagogue" represents the needs of all the
people of the city. Therefore, they bear
the responsibility for the proper use of
the contribution. Know that in such a case
they may sell it or even drink beer from

it (if that serves a communal need). But

a contribution which is specified from the

outset as being for the poor or 8= for the

8==8nis phrase, "for the people of the city," makes
no sense, as it is a clear contradiction to what Ibn Migash
has just said. I suspect that this reflects a corruption in
the text, and suggest either of two possible emendations:
a) change N to *\, thus reading, "then the people of
the city may not sell or transfer..."; b) change b'nei ha'ir
to aniyei ha'ir, thus reading, "...as being for the poor or
for the local poor..." and understanding "the poor"™ as meaning
"the poor of all places," i.e., non-local poor.
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people of the city ° may not be sold or

transferred to any other purpose.

And even though responsibility for these
poor people devolved on the people of the
city,9 it devolved on them with regard to
what they lack. However, with regard to
things other than that which they lack it

did not devolve on them.

10_Furthermore, this exchange from kupah

to tamchui or from tamchui to kupah would

9This passage is unclear because the antecedent of "on
them" (13 2Y) and the subject of "devolved” (1n7)) are un-
specified. An alternate reading would be, "And even though
responsibility for the distribution of these funds devolved
onto these poor people..." I prefer the reading which I have
supplied in the body of the text. It seems to fit better
with what Ibn Migash is saying, namely, that responsibility
for sustaining the poor falls on the shoulders of the citizens
only with regard to what the poor lack. That is, once the
poor have been brought up to a reasonable standard of living,
the citizens' responsibility with regard to them ends. There-
after the citizens may apply any surplus charity funds to other
charitable causes, as long as those causes are also related
to the needs of the poor.

10--10,p e meaning of this section is also unclear.
If Ibn Migash is saying that the poor become the owners of
the charity funds collected for their use then the alternate
reading suggested in note 8 may be preferred to the reading
in the body of the text. In any case the meaning of the
sentence is unclear. Throughout this comment Ibn Migash
has held that a contribution must be used for that which
was intended by the contributor, and that no change in
designation may be made without the approval of the contri-
butor. But this sentence seems to imply that the consent or
approval of the recipient, that is, the poor for whom the
charity is collected, is necessary to transfer the funds.
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be acceptable to the poor since it is

their money and does not need to be
cc::llect:ecl!.-10 Therefore, it the people

of the city sold it or transferred it

to another purpose not related to the

needs of the poor, this would constitute
theft from the poor, and it is prohibited.
And if it does happen, that sale or transfer

is null and void.

Appendix IIa

This comment, for all its length and stylistic
complexity, seems to be proposing one rather simple point:
a charitable contribution must be used for the purpose which
was intended by the original contributor. The administra-
tors of a charitable fund do not have complete autonomy with
regard to the disposition of money in the fund. There may
even be a further suggestion (based on the alternate reading
suggested in note 8) that the recipient of charity is not
completely free to do as he wishes with the money received,
but is restricted to using it for the purpose intended by
the contributor. In any case, this sort of extended and
abstract comment which lengthily analyzes a halachic issue
far beyond the scope of Talmudic text itself, is typical

for Ibn Migash.
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We have already seen11 the minimal extent to which

Rashi comments on this material. :As usual his one-line
comment deals only with the simple meaning of the text and
refrains from any more in-depth consideration of the halchic
issues involved. Comparisons between Ibn Migash's comment
and the work of other later commentators, however, will
prove much more fruitful. Let us consider, for example,

the following comment from Ashkenazy's Shitah Hakubetset:l2

"The people of the city...may change it for
whatever they desire..." R. Aharon Halevy
wrote: They may transfer specifically to
the needs of the poor, as, for example,
clothing, shelter, and similar things, but
they may not transfer it to other things
which are not related to the needs of the
poor. All that is collected for the needs
of the poor is for the poor, even if there
was a surplus, as it is taught in Tractate
Shekalim: "The surplus of funds for the

poor is for the poor, the surplus of funds

llhbove, p-20

12¢hitah, p. 12a.
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for ransoming captives is for captives,

the surplus of funds for ransoming a
particular captive is for that captive,

the surplus of funds for burying the dead
is for the dead, the surplus of funds for
burying a particular dead person is for

his heirs..." Thus, one who transfers the
funds to other things is stealing from the
poor. And the Master brought further proof
from what Abaye said (8b-9%a): "At first the
Master used to keep two purses, one for the
poor of all places and one for the poor of
the city. When he heard that R. Tachlifa
bar Abdimi used to keep only one purse

and stipulate that the funds could be used
for either local or non-local poor, he too
kept only one purse and stipulated."” From
this we can conclude that he needed to make
a stipulation. But why? Wasn't his teacher
the head of the city? And even so could he
not transfer the funds to another purpose
if he did not stipulate? Indeed he could
not. Learn from this that the people of
the city have no right whatsoever to trans-

fer the funds except to a purpose that is

37
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also related to the needs of the poor.

The fact that it teaches, "...they may
change it to whatever they desire..." does
not necessarily mean to other poor, but

to whatever they desire related to the
needs of poor people, even though this
charity was the charity given by the
people of the city. And how much more

may they not use it for other poor people
if it was charity from a levy imposed by
people of another city or by an individual.
For if others, or an individual, have
imposed the levy, then the people of the
city have no right at all to transfer
charity funds to any purpose which they
decide. And what of the fact that it
states in the first chapter of Arachin
that ia a Jew donated a candle or a lamp
to the synagogue and the identity of its
original owner has been forgotten it is
permissible to transfer it even for some-
thing that is optional, i.e., that is not
mitsvah-related? This applies to anything
which represents the needs of the synagogue.

For the seven representatives of the city
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may even sell the synagogue itself since
they represent the inhabitants of the city,
even to drink beer from it.13

Appendix IIb

This comment, not quoted in its entirety here,
bears an extraordinary resemblance in style, form, and
content to Ibn Migash's comment quoted above. The resem-
blance is so close that it includes the same lack of
clarity regarding the material from Arachin. One cannot
help wondering whether this comment is either based upon
Ibn Migash or perhaps represents another version of his
work. More significant, however, than the specific details
shared by these two particular comments, is the formal
similarity between them. The literary style and form of
Ibn Migash's comment seems nearly identical to that of
Aharon Halevy. In fact, the similarity goes even deeper
as one reads through the Tosafistic comments quoted in great

number in the Shitah Mekubetset. All these comments seem

to be cast in the same formal style. Amont the many formal
and stylistic characteristics which they share are: 1) the

extensive discussion of halachic principles and concepts

13The lack of clarity in this last section corre-
sponds to the lack of clarity surrounding the corresponding
material in Ibn Migash's comment.
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which are only tangentially related to the text being com-
mented upon:14 2) the analysis of issues and ideas in the
course of such discussions by means of numerous and exten-
sive references to and comparison with other Talmudic
passages; and 3) the subsequent discussion, occasionally
at some length, of those other Talmudic reference passages
in and of themselves.

All of these characteristics are clearly visible
in yet another comment of Ibn Migash. The comment refers
to the 3emara on Mishnah Baba Bathra 1:1 which reads:

"Partners who wished to make a mechitsah in their court-

yard build the wall in the middle." The Gemara states:

It is because they wished to build. But
if they did not wish to, they cannot be
compelled to do so. From this one may
conclude that the damage of seeing is not
damage.
Gemara Baba Bathra 2b
Appendix IIc
Ibn Migash: You might object as follows:

who says that the fact that the partners

14In the comments just quoted by Ibn Migash and
Aharon Halevy, for example, the question of who imposed
the charity levy which was the source of the funds.in
dispute was introduced even though it was not mentioned
in the Talmudic text itself.
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cannot be compelled to build is because the
damage of seeing is not damage? Perhaps the
damage of seeing is damage, but here the
reason one partner may refuse to build is
that they are in a situation of achzuk
dedaxxerei.15 But if they were not in a

situation of achzuk dedayyerei, then it

could be arqued even if one partner did not
want to build they would both be compelled,

even against the reluctant partner's will.

There are two responses to this line of
reasoning:
1. Who says that these partners are

in a situation of achzuk dedayyerei? Perhaps

there was no chazakah (i.e., indication of
acceptance of the status quo). Rather it is
possible that as soon as they divided the
courtyard one of them demanded of his partner

that they build a wall because of the damage

lshchzuk dedayyerei: Both partners have lived with
the present situation for at least three years without com-
plaint, thereby indicating their acceptance of the status
quo.
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of seeing. In such a case there would
be no chazakah since the chazakah of

achzuk dedayyerei applied only to the

situation as it existed before they
decided to divide the courtyard. It
cannot be seen as providing chazakah
now since, up until now, neither one of
the partners recognized any particular
part of the courtyard as his own. Thus,
there was no particular property on which
one could claim chazakah.

2. Let us even assume that the situ-

ation was one of achzuk dedayyerei after

the courtyard was divided and each one
recognized his portion of it. If the
damage of seeing is considered real damage
then there would be no chazakah. This is
because the damage of seeing 1is a con-
stant damage and is, therefore, similar

to a smoky oven or an outhouse, neither of

which can ever have chazakah.

When you consider the idea, that the damage
of seeing can have no chazakah because it is

constant damage, you may be troubled by the
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Mishnaic ruling (Baba Bathra 3:5) that an
Egyptian window has no chazakah while a
Tyrian window can have chazakah, and by

the Talmudic ruling that a window lower
than four cubits can have chazahak (although
it may be contested). You might conclude
from these sources that there can exist a
window which facilitates the damage of
seeing, and, nevertheless, has chazakah.
There is a difference, however, between
this case and ours. In the case of the
window overlooking the courtyard one can
say that the owner of the window is causing
damage to the owner of the courtyard, but
that the owner of the courtyard is not
causing damage to the owner of the window.
Therefore, once the owner of the window

has opened the window and looked out into
the courtyard while the owner of the court-
yard keeps silent, we may assume that the
latter excuses the former. But in a court-
yard, where both parties cause damage to one
another, and where the damage of seeing is
equal for both, one may say that the fact

that they both kept silent for three years
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was not because they excused one another.
Rather, it may have been because each one
thought, "We are both damaged equally, so
perhaps today or tomorrow he will make a
partition. But I have not excused the
damage of seeing." Therefore, since the
damage of seeing is damage, he still could
force the other to build a wall, although

he may choose not to do so.

Alternatively, there is a second response:
Let us say that, when the owner of the window
opened the window and looked out and his
neighbor kept silent, this constituted
chazakah. This was due to the fact that
there was an action -- i.e., the opening of
the window -- which was a physical action.
But in the case of partners who live in a
single courtyard, when they decide to divide
it, neither of them necessarily performs a
physical action. The damage of seeing exists
because they divide the courtyard and then

sit there without making a partition.l6

6
3 In other words, the damage comes about because of

non-action rather than because of action.
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In this case we do not say there is
chazakah for there was no physical action
performed to bring about a change in the
situation. Only after such a change would
the partners' continued silence constitute

chazakah.

And here is a third response: Even in the
case of a window, if we assume that there is
chazakah on the window itself, nevertheless,
the seeing which is facilitated by the window
has no chazakah. Know that if the owner of
the window wished to look through it at what
his neighbor was doing, or to see what there
was in his neighbor's domain, would we say
that he may do so? No! Rather, his neighbor
can certainly stop him from doing so. And
one cannot say, "Let him look all he likes,
for he has chazakah on it." For the owner

of the courtyard will say to him, "It is
clear that there is chazakah on the window
itself, but there is no chazakah on standing
there and watching what goes on in my domain."
People simply do not have chazakah on such

things.
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We have seen in a responsum of our Rabbi,l7

of Blessed Memory, that a window which
facilitates the damage of seeing has no
chazakah, and he brings, as proof, the law
of partners who wished to make a mechitsah
in their courtyard. Even though they are

in a situation of achzuk dedayyerei, if one

of them demands that his neighbor agree to
divide the courtyard and build a wall in

the middle, he can compel him to do so,
because the damage of seeing is damage.
This opinion fits with the statement in the
Gemara (which is an alternative understanding
of the Mishnah): "What is meant by 'mechitsah'?
A division. And once they wish to divide
they must build a wall, even if it is

against their will." We have just shown,
however, that the law of the window is not
comparable to the law of the partners, since
we have also taught in this connection that,
"An Egyptian window has no chazakah, while

a Tyrian window has chazakah..."

Appendix IId

17This refers to Alfasi.
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In this extended comment we see clear examples of
the phenomena which characterize Ibn Migash's style. First
of all, it is clear that the comment is not primarily in-
tended to shed light on the meaning of the passage in the
Gemara which is ostensibly its subject. Rather, it intro-
duces, and then examines in some detail, two independent
halachic concepts: damage and particularly the "damage
of seeing,"” and chazakah. The main focus of the comment is
the interaction between these two concepts, which is
analyzed via the comparisons between the case of the two
partners living in one courtyard and the case of the
Egyptian window. In the course of his treatment of the
subject Ibn Migash makes several distinct points:

1) One may only claim chazakah when three condi-
tions are met: a) the prescribed length of time for the
establishment of chazakah must have passed; b) that time
must have elapsed since the creation of a new situation;
c) that new situation must have come into being through
the performance of some physical action.

2) Chazakah may be an inapplicable legal category
in situations which involve certain types of damage.

3) Even if chazakah can be claimed in a situation
in which there is damage, the claim may only be valid when
only one party is being damaged. But if both parties are

equally damaged the claim may be invalid.
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Within these three main points we might also
distinguish further nuances, but these do not constitute
new or substantively different ideas. For example, to
say that a window can have chazakah, but that the damage
of seeing caused by it cannot have chazakah, is not
essentially different from saying that, in general, chazakah
may not be claimed in cases where damage is present.

This comment functions on a highly abstract con-
ceptual level, which is quite removed from the practical
matters at hand in the Talmud. In this respect it is typical
of Ibn Migash's commentary, and shows how similar his com-
mentary is to the works of the Tosafists who flourished
nearly a century after him. This similarity is seen most
clearly in the following excerpt from the first page of
the commentary to Baba Barhra by R. Asher ben Yehiel, a

tosafist born just over a century after Ibn Migash's death.

If partners divided their courtyard but did
not build a wall, and after several years one
of them demands that they build a wall between
them, but the other claims, "You excused me
from the damage of seeing which I cause you,
and you gave or sold it to me and I have
possessed it these three years," his claim

is not a valid claim. And the issue of
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chazakah is not relevant here, since the
basis for chazakah is that one kept silent
and did not protest, thereby losing his
right to protest at a later time. Chazakah
applies specifically where the one who claims
to have chazakah causes damage, but is not
damaged himself. A case of this would be
where one has a window which opens onto his
neighbor's courtyard, and he possesses it
for three years without his neighbor pro-
testing. But in this case either partner
can say, "Why should I have protested more
than you? For did I not cause damage to
you, just as you caused damage to me? I
was waiting. Perhaps you would initiate the
demand that a wall be built." Furthermore,
this damage is not similar to the damage
caused by a window which overlooks one's
neighbor's courtyard for another reason:

In the case of a window the damage is not
constant, since the window is made to admit
light, but not necessarily to be used to
look through into one's neighbor's court-
yard. 1In fact, it is forbidden to look at

one's neighbor's actions in his courtyard,
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as we have said in connection with a
garden. In a courtyard which one uses
for entering and leaving one's home,
however, it is impossible to avoid seeing
what one's neighbor is doing. Thus, its
damage of seeing is similar to the damage
caused by a smoky oven or by an outhouse.
As we have said (Baba Bathra 23a) such
damages have no chazakah. Therefore, he
must assist him in building the wall.

Appendix Ile

The resemblance of R. Asher's comment to the pre-
viously quoted comment of Ibn Migash is remarkable. R. Asher
introduces the same concept, namely, chazakah, and deals
with it in nearly the same way as Ibn Migash. Like Ibn
Migash he distinguishes between situations in which damage
is unilateral and situations in which the damage is bilateral.
He also distinguishes between situations in which the damage
is constant and unavoidable and those in which it is inter-
mittent and avoidable. Finally the resemblance is completed
with the use of the same case as Ibn Migash used, namely,
that of a window overlooking one's neighbor's courtyard.

We are thus left with a picture of Ibn Migash's

style of commentary which suggests a much closer link to



the Tosafists, who wrote years after his death, than to
Rashi, who was his contemporary. Like the Tosafists he
uses a Talmudic passage as a point of departure for in-
depth examinations of halachic issues only tangentially
related to the text. Like them he accomplishes these

examinations by means of comparisons drawn between the

case at hand and numerous other cases in the Talmud.
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Chapter Three

THE USE OF THE TERM "VE'IM TOMAR"

We have seen a remarkable similarity of content
between some of Ibn Migash's comments and parallel
comments by various Tosafists. We will now see, however,
that the similarity is not merely in content and general
elements of literary style, but extends also to very
specific formal devices. Most notable of these is the

term "ve'im tomar," "and if you say/object." This term

is used to introduce material, often a Talmudic passage,
which apparently contradicts the point that has just been
made. The structure, however, is that of a "straw man,"
for the commentator generally goes on to show why the
apparent contradiction does not actually exist. By means
of this process the commentator achieves his goal of
analysis of the issues involved. In order to demonstrate
how the apparent contradiction is, in fact, only apparent,
he must further clarify the issues in the Talmudic case
so as to show why it is different from the parallel case,
even though they appeared to be similar at first.

The importance of this device in an attempt to
contrast Ibn Migash's commentary to that of other authors,
is indicated by the following statement regarding the

Tosafot:
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The term ve-im tomar ("and if you were to
say") and ve-yesh lomar ("and then one may
answer") -- almost exclusively characteristic
of this /I.e., the Tosafistic/ literary genre
-- are the most commonly used in the tosafot
and more than anything else typify their
essential character.l

If, indeed, the term "ve'im tomar” typifies "the essential

character" of the Tosafistic commentaries its extensive

use in Ibn Migash's commentary is further indication of

some sort of link between these two bodies of material.
We have already seen a major instance of the

ve'im tomar form in Ibn Migash's comment on Baba Bathra

2b. There the term, used in the first line of the
cormment,19 provides the structure for the entire comment.
Let us now consider two other examples of its use:

The first example is the continuation of Ibn

20 in which he explains

Migash's comment to Baba Bathra 18a
why one is not prohibited from opening a bakery, a dyeing
workshop, or a cow-shed on the ground floor of a build-

ing if the owner of the upper floor has not yet established
a storehouse there. The rationale for the ruling,
according to Ibn Migash, is that people do not usually

make their living quarters into storehouses. Thus,

since there is little likelihood that the owner of the

lalsrael Ta-Shma, "Tosafot"™ (Encyclopedia Judaica,
1972: wvol. 15, p. 1278).

198ee above, p.40
20gee above, P.22
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upper floor would make an establishment that would be
damaged by the heat, the smoke, or the noxious odors

from the bakery, dyeing workshop, or cow-shed, the opening
of any of these establishments on the ground floor is

not prohibited. Ibn Migash continues:

And if you say (ve'im tomar), "But did

you not say that even in a field in which
pits are not usually dug Raya holds that
one may not plant a tree up close?

Thus let the upper floor be considered

as a field in which pits are not usually
dug as well," these cases are not similar.
In the case of a field, even if it is

one in which pits are not usually dug,

it does sometimes happen that a person
decides to dig a pit there. But here

we have said that people do not ever

make their living quarters into a store-
house. Therefore, although there is

no storehouse on the upper floor, we

do not concern ourselves with the
possibility that the owner may decide

to make a storehouse there.

Appendix IIIa

Here the term ve'im tomar introduces an analogy
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which, if it were sustained, would call the correctness
of the Talmud's ruling into question. If the ruling is
based on the unlikelihood of the owner of the upper floor
taking action which would cause the downstairs establish-
ment to become damaging, then why does Raya hold, in

the case of a field in which there is little likelihood
of a pit being dug, that one may not plant a tree close
up to the field, for fear that the roots might damage a
pit if, by chance, one is ever dug? The response is

that the analogy cannot be sustained. In the case of

a field there is a remote possibility that a pit will

be dug. 1In the case of a building, however, there is

no possibility that the owner of the upper floor would
make a storehouse there. If these two cases were both
decided on the basis of improbability then the rulings
would have to be the same. But, in actuality, one case

is decided based on improbability while the other is

based on impossibility.

A similar process of analysis is employed in the
second example:

A ladder must be kept four cubits away

from a pigeon coop so that a weasel can-

not jump from it to the coop. A wall

must be kept four cubits from the neigh-

bor's gutter so that he may put up a
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ladder. Shall we say that this Mishnah
is not in accordance with R. Yose's opinion?
For if it is in accordance with R. Yose,

did he not say by way of contradiction,
"This one may dig where he likes on his
property and this one may dig where he

likes on his property"? You may even say
that it is in accordance with R. Yose, for
R. Ashi said, "When we were in the home

of R. Kahana he said, "R. Yose admitted
that one is responsible for his arrow.'“zl

Baba Bathra 22b
Appendix IIIb

Ibn Migash: Shall we say...R. Yose's opinion?

And if you say (ve'im tomar), "Why did

the Gemara not ask this of the Mishna
which teaches, '"One who had a wall

close up to his neighbor's wall may not
put another wall close up unless he dis-

tances it by four cubits'? Shall we not

2lvarrows"™ is a model of damage in which damage is
caused as a direct result of one's action. For example, if
one shoots an arrow and it causes damage when it lands,
he is responsible for the damage.

22paba Bathra 2:4
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say that Mishnah is not in accordance

with R. Yose's opinion? It is clear that
the rest of the prohibitions in the chapter
are in accord with R. Yose, for they can
all be considered as arrows...However,
with regard to this wall, one cannot say
that the putting up of a wall close to the
neighbor's wall is an arrow, &ince

the damage is not caused by the wall
itself, but by the lack of space for
treading the ground between the two walls
(and the resultant weakening of the
neighbor's wall). Therefore, if it is

not like an arrow, yet it is still
prohibited, why not say, 'Shall we say
that the Mishnah is not in accordance

with R. Yose's opinion'?"

Here is your answer: The whole issue
of whether something is like an arrow
or not applies only when the damage
occurs because of the thing which one
did itself. But here, the damage
caused to the neighbor's wall was not
caused by the second wall itself, but

because treading of the ground between
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the two walls was prevented. 1In such a

case the whole category of damage,

according to the model of "arrows" is

inapplicable. Rather, all authorities

concur in requiring that a distance of

four cubits be left between one's wall

and one's neighbor's wall because the

treading of the ground alongside a wall

improves the wall. Once the neighbor

has built his wall it is as if he acquired

possession of the four cubits adjacent

to the wall for the purpose of leaving

room for treading the ground...

Appendix IIIc

Here again Ibn Migash has introduced a seemingly
parallel case, but now his question is different. Why
was the gquestion which the Talmud raised in the case
at hand not also asked in a parallel case? If the two
cases are the same then the same question should have
been put to both. Here the answer is not intended to
shed analytical light on the case (i.e., on 22b), but
rather to clarify the nature of the parallel case of
the two walls. The conclusion is that the Talmud did
not ask the gquestion, "Shall we say that this Mishnah

is not in accordance with R. Yose's opinion?" in the
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case of the two walls simply because that case has nothing
to do with the issue of damage. Rather, the four cubits'
distance in that case are required because of the right
of the owner of a wall to four cubits of ground adjacent
to his wall. The four cubits allow for the strengthening
of the wall that will result when that ground is trod

on and compacted. Although both the case of a ladder

and that of the two walls appear to be similar, since

both require a distancing by four cubits, they are, in
fact, based on completely different conceptual foundations.

Both of these examples of the ve'im tomar form,

if seen out of context, could easily be taken for classic

examples of Tosafot. In both, the term ve'im tomar

is used to introduce other Talmudic cases which the
student might equate with the case at hand. Both comments
use the form to set up a "straw man," and then both
proceed to argue it down. Perhaps most important, both
comments employ this formulaic literary structure as a
vehicle for a deeper conceptual analysis of the issues

at hand in one or both of the Talmudic cases cited.
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Chapter Four
THE CITATION OF OTHER AUTHORITIES

Just as the use of the term'‘ve'im tomar’ is character-
istic of the Tosafot, so is citing different commentators,
and discussion, comparison and evaluation of their opinions.23
These phenomena, too, are common in the work of Ibn Migash,
and they set his commentary style apart from Rashi's succinct
and purposeful format. We have already seen this once, in
the concluding paragraph of Ibn Migash's long comment on
Baba Bathra 2b (quoted above, p.46 ), where he quotes and
rejects an opinion of "Our Rabbi, of Blessed Memory." Given
Ibn Migash's academic background, and the fact that Isaac
Alfasi was his principal teacher and his predecessor in his
post as Head of the Academy, it is reasonable to assume that
this un-named teacher is Alfasi. It is worthwhile noting
that this is not the only instance in which Ibn Migash
rejects Alfasi's ruling. Another such rejection is in his

comment on the following Talmudic passage:

23Ta—Shma writes as follows of the Tosafot: "After
Rashi's death the teaching and study methods of Isaac Alfasi,
Hananel b. Hushi'el, and Nathan b. Jehiel of Rome, which
represented a tradition...different from the local one,
began to penetrate into France and Germany. The tosafists
took every occasion to quote these novel views and compare
them with their own traditions..." Ta-Shma "Tosafot" op. cit.



There must be enough empty space left at
the beginning and at the end of a book to
roll around. To roll around what? If to
roll around the cylinder this contradicts
what was said of the t:.-ir:c:v.:mfer:em:«-:.2"l If

to roll around the circumference this

contradicts what was said about the cylinder.25

R. Nachman b. Yitschak said, "It means both."
Rav Ashi said, "It refers to a Torah scroll,
for there is a Baraita which teaches, 'All
other books are rolled from their beginning
to their end, but a Torah scroll is rolled
to the middle and one puts a cylinder at
each end.'"

Baba Bathra 1l4a
Aprendix IVa

Ibn Migash: And the fact that it teaches,
"...but a Torah scroll is rolled to its
middle..." does not mean literally its

middle, but rather, it refcrs to the place

24

25

A Baraita was cited on Baba Bathra 13b which re-
quired that, if Torah, Prophets, and Writings are bound in
a single scroll, enough space must be left at the end to wrap
around the entire circumference of the scroll.

In the Baraita mentioned in note 24 sufficient empty
space was required to be left at the beginning to roll around
the cylinder.



at which one stopped, whether it be at

the beginning, at the end, or in the middle.

But the Gemara taught, "...to its middle..."

to diminish the emphasis on the beginning
and the end. Thus, you would not say that
one must roll it each and every time it is
read to the beginning, as is the case with
other books. It teaches us, instead, that
one need only roll it up to the place at
which one stopped. The fact that the
Baraita (on 13b -- see note 24) teaches,
"...and he leaves enough at the end to
roll around the circumference..." seems
problematic to us in light of this other
Baraita which teaches, "All other books
are rolled to their beginning, but a Torah
scroll is rolled to its middle." If other
books are rolled to their heginning, why
do I need enough at the end to roll around
the circumference? When I studied Torah
before our Rabbi, of Blessed memory, I
posed this question to him. He responded
that the phrase "...enough at the end to
roll around the circumference..." does not

mean enough to encompass the whole scroll,
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but rather, enough to go around the
cylinder many times in order to separate
the cylinder from the writing. Were

less room left the writing would be erased
by rubbing against the cylinder. And so
it taught, "He leaves a blank space at the
end large enough to encompass, and at the

beginning to roll around the cylinder..."

This interpretation, however, is not a good
one, and I have two concerns about it.

1) According to this interpretation, space
is left at the end to encompass the cylinder,
but how does it explain the space required
to be left at the beginning? For, since it
is rolled to the beginning, space enough
should be left at the beginning to encompass
the entire scroll. 2) There is a problem
even with the space required to be left at
the end. For if you think that that space
is for encompassing the cylinder, one

should leave a blank space at the end of

a Torah scroll as well, for it has a

cyvlinder there.
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However, from the fact that we do not
require a blank space for encompassing at
the end of a Torah scroll, we learn the
reason for requiring a blank space for
encompassing at the end of all other books.
It is not for rolling around the cylinder,
but for encompassing the circumference of
the entire scroll, because those books are
rolled to their end. A Torah scroll, however,
because it is rolled to its middle, does
not need a blank space for encompassing
left at the end. But unsolved oroblems
still remain regarding this matter, and,
although I did not know the solution in the
lifetime of Our Rabbi, of Blessed Memory,

I have now figured out the answer. When

it says, "All books are rolled to their
beginning..." it refers to books that are
written as discrete units and that have no
other books accompanying them. But when
the Baraita teaches, "...he leaves a blank
space at the end to roll around the circum-
ference..." -- thereby implyving that it is
rolled to the end -- it refers to a Torah,

Prophets, and Hagiographa joined together.
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For it has clearly been taught, "One who
wishes to join the Torah, Prophets, and
Hagiographa together as one should join

them and leave enough space for the cylinder
at the beginning, and enough for encompassing

at the end."”
Appendix IVb

In this comment Ibn Migash rejects his teacher's
response to the question he posed, and makes a point of
saying that he did not understand the matter in his
teacher's lifetime, but came to understand it only after
Alfasi's death.

Ibn Migash's candid willingness to reject his
teacher's viewpoint shows his creative, free-thinking
boldness. Such independence is thoroughly consonant with

26 It

other comments of Ibn Migash which I have cited.
may be too soon to draw any firm conclusions regarding
Ibn Migash's world-view, since they would be based, at
this point, on a very limited analysis of a small portion
of his work. Nevertheless, the comments cited here give

a distinct impression of Ibn Migash as one who did not feel

strictly bound to accept "normative" views, the view of his

26See especially the comment, quoted on p.27 , in
which his understanding of the simple meaning of the Gemara
seems radically different from that of most other commentators.



teacher, or the view of other scholars. The following
comment, in which he rejects the opinion of R. Chananel,

adds to the picture of independence.

A person may not open a bakery or a dyeing
workshop beneath his neighbor's storehouse,
nor may he put a cowshed there... If he has
increased the number of windows, what is the
ruling?

Baba Bathra 20b
Appendix IVc

Ibn Migash: If he has increased...ruling?
Our Rabbi, of Blessed Memory, interpreted
thus: The owner of the upper floor in-
creased the number of windows in his domain
in order to make it into a storehouse (since
windows are good for a storehouse, as they
allow air to enter so that the produce will
not become rotten). Afterwards, the owner

of the lower floor made a cow-shed. What

is the ruling in such a case? Do we consider
the storehouse to have preceded because the
owner of the upper floor increased the number
of his windows before the owner of the lower

floor made his cow-shed? Or do we consider




67

the cow-shed to have oreceded because he
has not yet actually made a storehouse
(since he has not yet stored anything in

it)?

R. Chananel, of Blessed Memory, interpreted
this passage differently: 1If the owner of
the lower floor increased the number of
windows in his store, what is the ruling?
Shall we say that, because he increased
the number of his windows, the owner of
the upper floor can no longer prevent him
from making a bakery or a dyeing workshop
(since the smoke will exit through these
windows, thus not causing damage to the
storehouse above)? Or shall we say that
he can still prevent him? This latter
interpretation does not seem to fit since
the owner of the lower floor does not have
the right to increase the number of his
windows unilaterally. This is because his
neighbor can claim that doing so would
damage the wall, as we learn in Baba
Metsia (117b). "If the owner of the lower

floor wishes to increase the number of his
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windows he is not heeded. If he wishes to
decrease the number he is heeded."

Appendix IVd

In essence, Ibn Migash here openly criticizes R.
Chananel for not being aware of the Talmudic ruling regarding
the right of the owner of the lower floor to install extra
windows. Had he been aware of the law he would not have
interpreted the passage as he did.

These examples indicate that Ibn Migash tried, in
his commentary, to be as objective an analyst as possible.
Where his analysis led him to conclusions that differed from
those of his teachers, he held his ground and explained why
his interpretations were better. In light of these obser-
vations it is somewhat puzzling to read the following in

A.L. Grajevsky's monograph on Ibn Migash:

R. Joseph Halevy...|[believed] it was better
to use the clear and correct decision of the
Gaonim than to err in the explanation of law
from the Talmud itself. For himself, Ibn
Migash was conscientious in considering the
tradition. Even in a place where, in his
opinion, a novel interpretation should be

applied to the Talmud, if he had received
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a different interpretation from his
teacher, he would follow his teacher and

suspend his own opinion.27

Grajevsky's observation presents a startling con-
trast to the image we have formed based on the commentary
which we have considered. The explanation of the differences
between our findings and Grajevsky's probably lies in the
fact that Grajevsky focuses primarily on Ibn Migash's
responsa, while dealing only briefly with his Talmud commen-
tary. Perhaps Ibn Migash allowed himself freedom to dispute
preceding traditions only in his commentary to the Talmud
but felt it wise to adopt a more conservative stance in his
responsa. Such a difference in attitude might reflect two
different periods of his life, or differences in Ibn Migash's
philosophical outlook on these two different genres of
halachic writing. In any case, it is beyond dispute that
Ibn Migash felt himself at liberty to disagree with and
reject the teachings of his predecessors in his Talmud

commentary.

ZTA.L. Grajevsky Rabbenu Joseph Halevy Ibn Migash
(Published by the author: Jerusalem, 1963), p. 16.
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Chapter Five
COMMENTS WHICH FUNCTION AS LEGAL DECISIONS

We have seen numerous instances of the extent to
which Ibn Migash focuses, in his commentary, on wide-
ranging conceptual analyses of the various halachic issues
suggested in a Talmudic passage. We shall now consider
the last, major, distinguishable element of his work,
namely, legal decisions found in his commentary.
Throughout his commentary Ibn Migash often functions as
a posek, or legal decisor, pausing in the midst of a
discussion on a particular topic to pronounce his own
decision as to the final law in a given case. Let us
consider a few examples of such legal pronouncements.

If one's fields surround his neighbor's

on three sides, and he fences in the

first, and the second, and the third

side, the neighbor is not compelled

to contribute to the cost of fencing.

R. Yose said, "If the neighbor decides

to fence the fourth side, then the

cost of the whole is charged him...

It has been said: R. Huna said,

"'The cost of the whole' is according

to the actual cost of fencing.'"...
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Rava said, "Give him the minimum that

he is willing to accept, or else I will
issue judgment against you according to
the opinion of R. Huna, as he interpreted
R. Yose."”

Baba Bathra 4b-5a
Appendix Va

Ibn Migash: R. Huna, as he interpreted
R. Yose. From this we can conclude that
it is the law. But is specifically where
one surrounds his neighbor's fields with
his fields that the neighbor is charged
with the cost of the whole because the
one whose fields are surrounded benefits
from the fencing while the owner of the
surrounding fields has lost the cost of
the fencing. For he can say to him,
"You have caused me this excess of

fencing," thus:

Reuven

Shimon

Reuven
Reuven

71
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If his fields were adjacent to the public
thoroughfare, and his neighbor's fields
were adjacent to them, and he put up a
fence between himself and the public
thoroughfare, in such a case, even
though his neighbor benefits from that
fence, he is not charged for any of it.
While the neighbor benefits, he who
erected the fence incurs no loss. 1In
such a case one could not say, "You

have caused me this excess of fencing."
And even in the case of one who does
surround his neighbor's fields with his
fields, it is only after he (the one who
surrounds his neighbor's fields) has put
up fences that his neighbor is charged.
The neighbor may not be charged or
forced to aid in the job ab initio,
since hs (i.e., the neighbor) can say

"I am not concerned about passers-by."
Even if he (who surrounds his neighbor)
fences in the first side and the second
side and the third side, the neighbor

is not charged at all since his interests

do not even enter the picture until the
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fourth side is finished. How much the
more so, then, should he not be charged to
participate in the building with him ab
initio!

Appendix Vb

In this comment there are actually two independent

halachic rulings. The first is contained in the opening
statement that the halacha follows the opinion of R.
Huna. This ruling is by no means unique to Ibn Migash.
In Rashi's commentary to the same line we read the following:

An editorial gloss: "...or else I will

issue judgement against you according to

the opinion of R, Huna, as he interpreted

R. Yose..." It follows that such is

the balacha, and so ruled R. Chananel.

Appendix Vc

R. Asher ben Yechiel and others rule also that the law
follows R. Huna's interpretation of R. Yose. Ibn Migash,
however, goes on to a second step in which he strictly
limits the application of R. MNuna's ruling to situations
in which two conditions obtain: 1) the fields belonging
to the one who erects the fence must actually surround his
neighbor's fields; 2) the fence must already be in place
before the neighbor can be charged. If either of these

conditions is not met, then, according to Ibn Migash, the
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principle of R. Huna's ruling may not be applied to the
situation.

Although we have classified this comment as a
legal decision, the method which it employs is essentially
Tosafistic. Like a Tosafist, Ibn Migash analyzes the
case under consideration by comparing and contrasting it
with other cases. Thus, by citing the case of fields
bordering on the public thoroughfare and the case in
which the fencing has either not been started or not been
completed, Ibn Migash has clarified two important elements
of his understanding of this law. He has restricted the
payment obligation of the beneficiary of his neighbor's
fencing to the cases where: a) the fence is already
built, and b) the beneficiary benefits at his neighbor's
expense. This limitation implies that this case is
gqualitatively different from other cases, for example,
that of partners living in a single courtyard. In that
case, if one wishes to build a wall, the other can be
compelled to contribute to the building project from the
outset. Thus, in the course of issuing a legal decision,
Ibn Migash has also probed somewhat into the underlying
basis of the law.

On the other hand, some of Ibn Migash's halachic
rulings do not serve to deepen the reader's conceptual

understanding of the Gemara. Rather they limit and qualify
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Talmudic laws solely for the purpose of indicating the
correct understanding of the application of the law.

An example of this type of ruling can be seen in the
following comment to Baba Bathra 4a. 1In the first part

28 Ibn Migash explained the Talmudic law

of his comment
governing the ownership of the stones from a wall which
divided a courtyard if the wall falls. The stones belong
equally to the owners of the two halves of the courtyard,
even if the stones fall into the domain of only one
of the former partners. He continues the comment as
follows:

This ruling applies specifically where

there are witnesses who can testify

that at the very time that the partners

came to court and were ordered to build

the wall, they saw these stones, and

are sure that these stones are from

29=25d since the partners

29

that wall.
have not become distant” the party
suing for half the stones swears thus:
"He did not buy my half from me."

Alternatively he might swear that

28gee above, p. 19,

29--29Meaning of this phrase uncertain.
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they are still partners with regard to

the stones, and, after swearing, he

takes his portion from the other.

If there are no witnesses to testify

to this effect, even though both parties

admit that the stones are in one of

their domains, if he in whose domain

the stones are claims, "They are mine

and you have no part of them,"” or,

"I bought them from you," we rule in

such a case that he is to be believed.

This is so because he could have made

a more extreme claim, saying, "The

partnership never existed," or, "I

returned your share to you." Instead

of making such an extreme claim, however,

he said merely, "They are mine," or,

"I bought them from you." Therefore

he is believed after he takes an oath.

Appendix Vd

Here again Ibn Migash's legal ruling consists of
a qualification and limitation of the Talmudic law. The
equal award of the stones to both partners is appropriate
only when there are witnesses who can testify regarding

the stones. Although the language of the comment is
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unclear, it seems Ibn Migash specifically requires that
the witnesses testify that they saw the stones before

the wall was built and know them to have belonged to

both partners at that time. When such witnesses are not
available, however, the party in possession of the stones
is believed, on the weight of a judicial oath. By so
limiting the decision of the Gemara Ibn Migash has, in
effect, formulated a new and different ruling. Without
explicitly defining it as such, he has treated the whole
case as if the issue involved were the potency of judicial
evidence. The Talmud's ruling only applies if it is
supported in some way by the testimony of witnesses, the
most unimpeachable form of evidence according to the
halachah. 1If, however, the case cannot be decided based
on the testimony of witnesses, but must be judged based
on possession and judicial oaths, which are less potent
forms of evidence than the testimony of witnesses, then
the ruling shall be different.

Thus we see that Ibn Migash's legal rulings function
in two ways. First, they serve as vehicles for achieving
a deeper understanding of issues raised by the Talmud.
Second, they serve as simple halachic rulings which limit,
define, and qualify the terms and applicability of the

Talmud's laws.
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Chapter Six

IBN MIGASH AND MAIMONIDES

Thus far we have examined the relationship between
Ibn Migash's commentary and Rashi's, and between Ibn Migash
and the Tosafists. We have also seen something of the
link between Ibn Migash and his teacher, Isaac Alfasi. One
of the most importnat aspects of Ibn Migash, however, is
his position as a link in the Spanish legal tradition which
begins with Alfasi and culminates with Maimonides. Unlike

Ibn Migash's relationship with Alfasi, however, his link

with Maimonides is unclear. At the very least, we can
assume that Maimonides was familiar with Ibn Migash's work,
simply because his father, Maimon, was a student of Ibn
Migash.

Although we can draw no firm conclusions in this
matter without some clear Maimonidean source referring to
Ibn Migash, it may nevertheless prove fruitful to examine
their respective views on a few selected issues.

30 Alfasi held that there

According to Ibn Migash,
could be no chazakah on a window which facilitated the

damage of seeing. Ibn Migash rejected his teacher's

305+ the end of his comment to Baba Bathra 2b. See
above, p. 46 .
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ruling in this case, holding instead that there could be
chazakah on the window itself, even though there clearly
could be no chazakah on the damage which it facilitates.
In connection with this issue we find the following ruling

in Maimonides' Mishneh Torah:

If one installed a window overlooking his
neighbor's courtyard and the owner of the
courtyard excused him or indicated his
approval, as, for example, if he helped

him install it or knew about the potential
damage but did not protest, the owner of

the window has chazakah on the window. The
neighbor may not come later and protest,
demanding that he close it up. And how

are we to understand this law of a window
which the owner of the courtyard allowed

the other to install? If the window is
large enough for a man's head to fit
through, or if it is lower than four

cubits (even though a man's head cannot

fit through it) the owner of the courtyard
may not build opposite, or beside it, unless
he distances his construction by four cubits.

Mishneh Torah Shechenim 7:6
Appendix VIa
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Based on this passage it seems that Maimonides
supports Ibn Migash's opinion that there can be chazakah
on a window which facilitates the damage of seeing.31

In the following example, however, Maimonides'

position is clearly at odds with that of Ibn Migash,

311t is interesting to note the gloss on this passage
by Vidal Yom Tov of Tolosa, the late fourteenth century
Spanish author of Maggid Mishnah. He writes as follows:

I have already written in Chapter 2 that it

was the opinion of Maimonides and of his teacher
that there can be chazakah on the damage of
seeing when the damaged party sees that some
action is being performed opposite him (which
will be damaging to him) but keeps silent.
According to this interpretation, the sugya

and the Mishnah in Chapter Three of Baba Bathra
(59a) should be interpreted simply as dealing
with a window which facilitates the damage of
seeing. The disagreement there between R. Zera
and R. Ilai is over an Egyptian window, through
which a man's head cannot fit. But with regard
to a Tyrian window, through which a man's head
can fit, even if it is higher than four cubits,
there can be chazakah for its damage of seeing.
And this is the interpretation of Rabbi Ibn
Migash, of Blessed Memory. But R. Alfasi has

a different system, whereby there can be no
chazakah at all on the damage of seeing...

It is interesting to note that the Maggid Mishnah understands
Maimonides to hold that chazakah can apply not only to a
window which facilitates the damage of seeing, but to the
damage of seeing as well. This seems contrary to our under-
standing of Maimonides, based on our reading of both the
passage in Mishneh Torah, Shechenim 7:6 and the passage in
Chapter Two, referred to by the Maggid Mishnah. Furthermore,
the Maggid Mishnah's understanding of Ibn Migash's view on
the matter is also at odds with the one stated in the printed
edition of Ibn Migash's commentary. This might indicate that
the text of Ibn Migash's commentary available to Vidal of
Tolosa was different from our text, or it could reflect a
misunderstanding of Ibn Migash on the part of Vidal of Tolosa.




although it may be consistent with Alfasi's view.

R. Elazar asked R. Yochanan, "When money is
collected for the building or the improvement
of the town wall, is it collected from each
household proportional to the number of its
members, or proportional to its means?" He
said, "It is collected proportional to its
means, and Elazar, my son, remember this
ruling well." There are those who report the
discussion as follows: R. Elazar asked R.
Yochanan, "When money is collected for the
building or the improvement of the town wall,
is it collected from each household pro-
portional to its proximity to the wall, or
proportional to its means?" He said to him,
"It is collected proportional to its proximity
to the wall, and Elazar, my son, remember this
ruling well."

Baba Bathra 7b

Appendix VIb

Alfasi's ruling in this matter is, perhaps, not

as explicit as we might wish, but his intent is quite

He recasts the wole section as follows:

81
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R. Elazar asked R. Yochanan, "When money is
collected for the building or the improve-
ment of the town wall, is it collected from
each household proportional to the number

of its members, or proportional to its means,
or proportional to its proximity to the
wall?" He said to him, "Proportional to its
proximity to the wall, and Elazar, my son,

remember this ruling well."

Talmud Katan Baba Bathra 5a
Appendix VIc

By combining the two versions of Eliezer's question
and Yochanan's response into a single format Alfasi indicates
his ruling. He holds that the proximity of households to
the town wall determines the amount to be collected from
each one.

Ibn Migash disagrees with his teacher's ruling in

this case. He states his own opinion in the following way:

"...is it collected from each household
proportional to its proximity to the wall,
or proportional to its means?" In other
words, is it collected proportional to
means alone, or proportional to proximity

to the wall as well? Whether the former
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or the latter is so, in either case it

is collected proportional to means, but

in the latter instance it is more so.

For the collection proportional to means
in the latter instance is according to
proximity to the wall. Thus, if there are
two houses, which are both close to the
wall but of unequal means, the collection
from each should certainly be proportional
to means. Likewise, if there is a house
close to the wall but of no means, it is
absurd to think that anything could be
collected from it. Since it has no means,
why be concerned with it? Rather, even
though it is close to the wall, certainly
nothing will be collected from it, because
it has no means. Thus we learn that means
are the primary criterion for collection.
Why does it say "...proportional to its
proximity to the wall..."? Because we say
that collection is also proportional to
proximity to the wall. That is, we
determine first who has abundant means and
who has little means, and then we determine

who is closer to the damage that is averted
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by the existence of the wall and who is
farther from it., Based on this, the col-
lection is made. And this is the law.

Appendix VId

Thus, Ibn Migash's opinion is that the primary
determinant of the amount of the levy to be collected
from any given household is the financial means available
to that household. Within the framework of means, however,
proximity of houses to the town wall functions as a secondary
determinant. This opinion seems to be in conflict with
that of Alfasi, who holds either that proximity is the sole
determinant, or, at least, that it is the primary determinant.
Let us now consider Maimonides' treatment of the
subject, and the analysis of that treatment by the Maggid

Mishnah.

When money is collected from the people of
the city to build a wall, it is collected
proportional to the proximity of the houses
to the wall: a house closer to the wall
gives more.

Mishneh Torah Shechenim 6:4
Appendix VIe

Magid Mishnah ad loc.: [The entire section

of Baba Bathra 7b, quoted above, is quoted]
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And the law is written according to the
latter version alone.32 That is, the levy

is proportional to the proximity of the
houses, and so Maimonides rules. But Rabbi
Ibn Migash, of Blessed Memory, holds that

the latter version comes to add to the former,
and to inform you that they collect propor-
tional to means according to the proximity

of houses to the wall. So, if there is a
rich person whose house is close to the wall,
and on equally rich who is far from the

wall, they collect less from him who is

far than from him who is near. The collection,
however, is always proportional to means.
Thus, if there is a rich person who is far
from the wall and a poor one who is close,
what will they collect from the poor one,
seeing he has nothing? Rather, they will
collect more from the rich person who is

far from the wall than from the poor one

who is close. 1In any case, it is all

32That is, according to the second version of the
exchange between R. Elazar and R. Yochanan, in which the
answer to R. Elazar's question was that proximity is the
determinant.
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according to the particular situation.

So if invaders come in wartime to capture

or destroy or burn the city, money is

collected according to any and all criteria.
This is the view of R. Solomon ben Abraham Adret
in the name of Rabbi Joseph Halevy Ibn Migash,
of Blessed Memory. And this does not seem to

be correct based on the words of Maimonides,
since he did not mention means at all...

Appendix VIf

Here Vidal of Tolosa has pointed out the relation-
ship between Maimonides and Ibn Migash, correctly concluding
that Maimonides differs with Ibn Migash. Maimonides does
not recognize financial means as a determinant in the
imposition of levies for town improvements, while Ibn
Migash sees financial means as the primary issue in the
imposition of a levy, though not the only one.

Although we cannot draw firm conclusions without
an exhaustive examination of every relevant source, it seems,
based on these examples, that Maimonides is not consistent
in support or rejection of Ibn Migash's views. As we have
said, he was doubtless familiar with Ibn Migash, since his
father, Maimon, was one of his pupils. And if we can learn

anything at all from the frequent mention of Ibn Migash by
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vidal Yom Tov of Tolosa it is that, in the eyes of later
Spanish authorities, Joseph Ibn Migash was a crucial con-
tributor to Maimonides' halachic thinking and to the

development of the Spanish legal tradition.



Conclusion

In the preceding chapters we have made numerous
observations regarding the Talmud commentary of Joseph
Ibn Migash. We have compared it to Rashi's commentary
and shown that, although the two commentaries share
numerous common features, these commonalities are super-
ficial. 1In fact, Ibn Migash's whole purpose in commenting
on the Talmud is far different from Rashi's. Rashi strives
to provide a clear line-by-line understanding of the
simple meaning of the text, while Ibn Migash delves into
the conceptual frameworks underlying the issues raised by
the text. We have also compared Ibn Migash's work to the
Tosafot, and found numerous remarkable similarities
between them in both style and content. These similarities
include the weaving of complex discussions on the conceptual
basis for the Talmud text, the use of the term "ve'im
tomar", and the citing of the opinions of other authorities.
We have seen how Ibn Migash's commentary occasionally
functions as a source for legal decisions. And finally,
we have examined the possikle connection between Ibn
Migash's work and that of Maimonides, especially as that
connection is viewed by Vidal Yom Tov of Tolosa.

Up to now, however, all we have done is to note
similarities and differences between Ibn Migash and other

Talmudists. We have made no attempt to formulate any
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theories about the origin and source of these similarities
and differences, the direction of influence, or any of

the other causal elements which underlie the relationship
between and the development of these works. Let us turn
to these issues now and try to provide, if not firm
conclusions, at least a set of reasonable hypotheses that
can point the way towards further investigation.

The first step in understanding Ibn Migash's place
in the Spanish halachic tradition is to consider his
relationship with Alfasi. The following comment by
Benedict may provide a valuable insight into that relation-
ship:

Alfasi's book, which is actually a wonderful

summary of the creations of Jewish law from

the end of the Talmudic period through the

end of the Gaonic period, aroused much oppo-

sition from the sages of Spain when it

appeared, because of its tendency toward

independence. They /the Spanish sages/, who

were_faithful to the works of the Gaonim out

of /a sense of/ complete dependence, could

not forgive Alfasi for occasionally having

dared to disagree with both early and late

Gaonim.

We have already noted (in Chapter Four) a tendency in
Ibn Migash's commentary toward independence, and a refusal

to accept traditional interpretations when they were at

338. Z. Benedict, "On the History of the Torah-Centre

in Provence,"™ Tarbiz. XII (1951), 101.
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odds with his own understanding. Viewed in light of
these tendencies, Benedict's comment may indicate that
the strong bond which existed between Ibn Migash and

his teacher was rooted in an independent spirit which was
common in both men. All of our sources point out that,
in appointing Ibn Migash to succeed him as head of the
Academy at Lucena, Alfasi passed over his own son, who
was also a distingquished student. Although the natural
love between a proud teacher and an exceptional and
devoted student probably would not account for such an
extraordinary act of favoritism, the appointment could
well be explained by Alfasi's conviction that Ibn Migash,
like himself, would not bend to the pressures of unreason-
able or inferior traditionms.

More difficult to fathom than his relationship
with Alfasi is Ibn Migash's link with, and possible
influence on the commentators who came after him. We
have noted many similarities, of both content and form,
between Ibn Migash's commentary and the Tosafot. The
general scholarly view,34 however, is that the Tosafistic
methodology developed in France during the generations
of Rashi's children (specifically, with his sons-in-law)

and grandchildren. Only in the time of Nachmanides,

34 pa-shima "Tosafot”, op.cit., p. 1282.
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nearly half a century after Ibn Migash's death, did this
methodology filter south into Spain. 1Ibn Migash's
commentary style and its form indicate the possibility
that he influenced the Tosafists. It is possible,
however, that our printed text of Ibn Migash's commentary
to Baba Bathra was actually written later, by someone else,
and wrongly attributed to Ibn Migash. A second possibility
is that the traditions of analysis, commentary, and legal
decision which are represented in our text originated
with Ibn Migash, but were recorded some time after his
death. In such a case it is not unlikely that these
traditions would be cast in the form of the day, i.e.,
in the style of the Tosafot.

Regarding the first of these possibilities, that
is, that our text is wrongly attributed to Ibn Migash,
we cannot draw a firm conclusion in the absence of any
manuscript. If, however, such an incorrect attribution
had been made, it would have had to occur very shortly
after Ibn Migash's death since Nachmanides, born only 53
years after Ibn Migash died, already accepted the attribu-
tion of this material to Ibn Migash. In his commentary

(Chidushei HaRamban) on Baba Bathra 2b he writes as

follows:
"From this we may conclude that the damage

of seeing is not damage." Our great Master,
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R. Isaac Alfasi, finds this to be problematic.
Why must the Talmud's ruling be based on the
idea that the damage of seeing is not damage?
Perhaps the damage of seeing is damage,

but what we are dealing with here is a situa-
tion in which these partners have chazakah.....
And the response of his student, R. Joseph
Halevy, of Blessed Memory, based on the Mishnah
which teaches, "An Egyptian window can have

no chazakah but a Tyrian window can have
chazakah," is not problematic...

Appendix VIIa

This comment presents a parallel to materials in
our Ibn Migash commentary and an attribution of the
material to Ibn Migash. This confirmation of Ibn Migash's
authorship, even if Nachmanides had written it shortly
before his own death, could not have been written more
than 129 years after Ibn Migash's death. It is unlikely
that an attribution to such a renowned authority as Ibn
Migash could be promulgated and accepted so soon after
his death if it were not accurate.

We are left, then with two possibilities. Both
would necessitate some contact between Ibn Migash and
the early twelfth-century scholars of France. In the case

of the first possibility such contact would be needed to
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transmit Ibn Migash's halachic system to them so that it
could later be cast in Tosafistic style. In the case of

the second possibility contact would be needed to transmit

the methodology being developed by Ibn Migash to the
French. In fact, some contact of this sort has been

s describes a letter written for

documented. Benedict3
Ibn Migash by Yehudah Halevy to the sages of Narbonne.
Although the letter is not dated, Benedict maintains that
it was probably written at the beginning of the twelfth
century. By itself it is not highly significant, since
the only bit of substance in it is a request by Ibn

Migash for a commentary to Seder Kodashim. But the docu-

mented existence of one such letter between Ibn Migash
and the scholars of Narbonne, and the subsequent exchanges
of letters between those scholars and both Yehudah Halevy

and R. Baruch ben Isaac Albalia (a contemporary of Ibn

Migash) may well indicate that this single contact was
only the beginning of a correspondence between Ibn Migash
and the scholarly community of Provence.

One other factor must be taken into consideration
at this point. All of the later commentators who either
explicitly mentioned Ibn Migash or clearly agreed with

him either were natives of Spain or, in the case of R.

358enedict, op. cit., p. 99.
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Asher ben Yechiel, had spent time there. Apparently, Ibn
Migash's work was not known to the scholarly community

in Franco-Germany. Therefore, if Ibn Migash's work was
cast in the Tosafostic form by a later author, it is most
probable that that author was Spanish. But, according

to the accepted view, the Tosafistic method did not reach
Spain until the time of Nachmanides, and we have seen that
Nachmanides was already acquainted with Ibn Migash's work,
and quoted it in his commentary. That quote, as mentioned
above, is a parallel of our text of Ibn Migash's comment.
It has all the stylistic characteristics we have noted in
Ibn Migash's work. Thus, we can draw one tentative
conclusion. Ibn Migash's work could not have been cast

in the Tosafistic mold by a Franco-German scholar, for

if it had been we would probably find Ibn Migash cited in

the Ashkenazic Tosafot. It also could not have been cast

in that mold by a Spanish Tosafist, for, by the time

Spanish Tosafists exist (that is, in Nachmanides' time)

Ibn Migash's commentary is already in existence and is

being quoted. Therefore, Ibn Migash himself must have
composed his commentary in the characteristic Tosafot-

style in which it appears in the texts which we have
examined. This conclusion, however, still leaves unanswered
the most fundamental question: Did Ibn Migash learn the

methodology of the Tosafot from the scholars of Provence,
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did they learn it from him, or did it develop naturally
in both Spain and France at the same time? Unfortunately,
given the scope of the present work, we cannot hope to
provide even the most conjectural, tenative hypothesis in
answer to this question. The investigation of the matter,
however, would greatly increase our understanding of

this early but crucial period in the development of the

study of the Talmud.
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Appendix V1 (continued)
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