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i1 thezi s prosles w1 2apla of a2 stratecy for examinine
and desvelopins cormunity planninz principles, The thesis besins
by e¥xplainine, in seneral terms, thke orisins and nature of
rabhiniec authority, and hy focusing on what I believe tc be the
rabbinic vehicle for communazl plannins implementation , the
nesponsa literature, VUsine an historical - sociclorical
approach I have selected thirty representative responsa from
the HZasponsa collection of kabbenu Ashker ben Yehiel., Follnwings
translation, these were analyzed and interrreted in licht of
the findincs of the Cairo ieniza material of Zoltein, so as to
provide reconstruction of both an historical and a sociolorical
model of Jewish soclety in 13th century Spain. In addition,
a partial list of fundamental community planning principles
were culled from 4sbhenu Asher's “esponesa, these principles for
the most part based in the Tenach awnd the Talmud. Finally,
this information was used to project a future cormunal societal

structure,
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Jewish history, from its earliest beginninzs to our
present pesriod, can be viewed as an orzanic whole. £Zach
successive staze can be seen as more “ully revealing the
nature of the unigue force guiéding 1t, a force whose initial
vitality is almost universally recosnized and whose future
course arouses widespread interest. Judalsm has shared
with the world a belief in one Zod, who "exerclises His will"
in human history whenever =Ze choses, who delivers His people,
Israel, from 1ts sufferinss and its persecutors, and who
directs the progress of all humankind towards a predetermined
goal., "God chancseth the times and the seasons, removeth klnss
and setteth up kinzs" until there shall arise " a kinzdor which
shall never be destroyed."l

Jews in the [Diaspora, with individual richts curtailed,
lived on limited sufferance; defenced themselves from attackers:
wrestled with a theoretical antisemitism which exploited the
obvious contradiction between the avowed mission of Israel and
its actual state of dependence upon foreign rulers; and awalted
the Messianic Hedeemer,

Iimpelled by the phrase ”énd ye shall be unto ¥e a kinzdom
of priests and a holy nation“‘. the Jewish consciousness imposed
upon itself a regimen of pietism, This pletism seems to be

hased on the reality that Judalsm is closer, fundamentally,

to the histories of the peoples of ¥Far zZastern Asia, Like



them, the Jewish people attempted to preserve thelr heritaze
of national traditions in their "oririnal" purity, sgainst
that process of religious and cultural assimilation to which
the people of Europe and the Near East succumbed.

While, to be sure, there were a great number of individual
Jews who ceased to be Jewish durinz this period, Judaism con-
tinued and orzanically grew, This was because of the strong
foundation of Jewish national tradition, based on the concept

of religious democracy as defined in the book of Deuteronomy

1:13, where Moses says to the Children of Israel: "“Get you
wise and capable men, who are well-known amons your tribes,
and I will make them heads over you," The reader may at this
point argue that Yoses was commanding the Children of Israel
to establish a theocracy, in which they would surrender all
of their personal freedom in order to be members of the "Yahveh
cult”, i.e,, in order to become Jews. This would be a correct
deduction if it were not left to the people to azree, amonast
themsleves, on sultable representatives., Clearly the Children
of Israel were mandated free cholce, Yet they were placed in
the tantalizingly awesome position of having to make a decision,
They could not abstain from committinz themselves to the
choosing of their leaders. 1Indeed, they were compelled to commit
themselves to the rules and procedures of the community before
they could join!

No wonder such a heady moment of personal commitment

inspired the Children of Israel, under the guidance of Foses,
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to choose a theocracy as their form of zovernment, and a
spiritual leader as the ultimate judge and arbitrator for
both religious and civic law,

An example of this type of society is found in Goitein's
fine description of the Jewish community as depicted in the

Cairo Geniza documents, circa 1100 c.e.

Modern democracy functions in an extremely formal
and legalistic way, Each and every step, such as the
election of representatives or the fixing of a budzet,
is preceded or accompanied by the exact description of
the procedures, by the promuigation of laws and by-laws,
and the takinz and counting of votes, It lies, however,
in the very nature of things that, in reality, masses can
be guided only by a comparatively limited number of leaders
and that the laws represent the condensed expression of
the powers actually ruling a people. The soclety reflected
in the Geniza records (much as similar societies not only
under Islam but in contemporary Christendom as well) was
far less legalistically minded, or, rather, did not feel
the necessity of making laws because it had the safe
guidance of the Law of God. The modern historian would
commit a grave error if he assumed that legalistic pro-
cedures were the only way of securing and safeguardine
the participation of the populace in the conduct of its
affairs., Although formal decisions taken by public bodies
were by no means entirely absent, the Geniza people had
many other ways for making its will prevail, It must be
conceded that, because of its comparatively limited size,
the Jewlsh community was, to a certaln extent, exceptional:
everyone could be, and normally was, present in the
synagogue when public affairs were discussed and decided
upon, Constant surveillance and action by a whole congre=-
gation were possible and, as we see, took place regularly. 3

This soclety was based on law, the rules of which “"have their
roots in the Bible, their trunk in Talmudic literature and
their branches and foliasze in the very extensive halakhic
writines of the post-Talmudic period."u Most of this post-

Talmudic Jewishk lezal literature is divided into three distinct



genres: the literature of commentaries and novellae, the
responsa, and the codes (posgim)., Amone these, the responsa
occupy a profoundly important place,

The origins of the responsa as an independent branch of
halakhic literature date from the Geonic period. It grew and
expanded over the greater part of the Jewish diaspora. 3Both
by its extent - according to some estimates about one quarter
million opinions have survived in some written form unto this
day - and by its character and nature, this literature consti-
tutes a basic source for the judge when he needs to make a
decision, as well as for the scholar when he wishes to broaden
and deepen his research. The literature of commentaries and
novellae is more supplementary in nature. The work of the
codifiers primarily states substantive conclusions of law,
generally devold of an explanation of intent or process. 1In
the responsa the reader is confronted wi‘h the living reality
of the law, One is presented with the precise facts of the
case and the arguments of the parties. One is permitted to
follow the great halakhic authority (ies) through the intricacies
of each stage of the judicial process, until the final reasoned
judement is reached. By means of the responsa, halakhic scholars
continued to monitor their religious democracy and bhore the
responsibility for the continuing development of Jewish law,
These halakhic scholars took sreat pain to carefully balance
the will of theilr people with the mandated (ordained) Law of God,

as they understood it,(i.e., as it was handed down to them
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through their teachers), as they clarified existineg principles
and elaborated new precedents. The fact that these principles
and precedents emerged from the consideration of judicial
problems arising in everyday life, gave them preference and
priority over not only the conclusions found in the literature
of commentaries and novellae, but also = in the view of most
halakhic scholars = the provisions prescribed in the works of
the codifiers.

The litigation among the Jews was generally conducted
before local Jewish judges, Those problems which these judges
found toc difficult to solve themselves were referred to the
central halakhic suthority of the area, or of a nelghboring
region. Certain matters, particularly disputes arising between
individual litigants and the local communal authority, were
brought directly before the zgreat halakhic scholars, who gave
their opinions, briefly or at length, on the questions put
before them, In the course of these opinions they sought to
find 2 solution which was right and proper, both in terms of
law and in terms of the socio-political-religious circumstances
and ramifications of the case. The definitive statement of
the particular halakhic scholar might have been jJust another
opinion, were it not for the fact that the Jewish community
assured 1tself of a set of halakhic authorities through 1its
educational system of yeshivoth and academles,

This custom of a Talmudic authority in every generation

seems to be the guidine principle in the weltanschauung of
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the halaikkists, which dictates the development of the halakah
throughout history. ¥rom time to time there emerged new spi-
ritual centers of the Jewlish people. When Jabneh became such
a center, after the destruction of the Temple, 1t was mandated
by the Habbls that the court there was to be the central deter-
mining authority , and Yose ha-Gelill explained the words, "in
those days", as referring to “a competent judse functioninz at
the particular tlme."? The possibility was recognized that
future scholars might not be as wise as their predecessors.
Nevertheless, these Habbis established that contemporary scholars
and Judges should be regzarded with the same esteem as those
of the past zenerations, and "whoever is appointed leader of
a community, even if he be the least worthy, 1s to be regarded
with the same esteem as the mightiest (halakhic scholar and
Judze) of earlier zenerations." Noreover, “Say not, 'How was
it that the former days were better than these?'afor it is not
out of wisdom that you enquire concerning this.," The endurings
continuity and vitality of the halakah dictates that the scholars
of each generation exercise the authority conferred on them
in the cause of 1ts continued creativity and development. To
refrain from using such authority or to question it, on the
gsrounds that the wisdom of later scholars does not match that
of their precursors, would show a lack of understanding of the
entire Jewisl: legal process.

Lest there be some misunderstandine on the part of the

reader, the halakhic authorities did not fabricate their religious
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and civil decisions Tfrom a capricious conceptualization of
Justice, Rather, the Halakha and Aggada of the Bible and
the Talmud offered, together, a complete and well-defined way
of 1life; stronz enouszh to preserve the people which pursues
it in the face of every tempest and calamity history can offer.
This Jewish national tradition is the “product of a religious-
nationalist vitality which glows in every statement and whose
vigor interpenetrates every teaching.‘9 The teachings of Judaism,
a mythic, monotheistic folk relision, by the sazes of the Nishnah,
developed and elaborated upon the theological and ethical
elements of the Bible. Adept in the understandinz of the psycho-
dynamics of human consciousness, these sages of the Mishnah
translated the poetic spiritual genius of the Bible into a
language and form within the mental and spirlitual grasp of the
average human being. Ironically, the sages of the Mishnah were
fundamentally ascetics and their lore was ascetic. Their pure
asceticism did not distinzulsh in Juality between the observance
of the ritual commandments, the pursult of social justice, and
the introspective purging of the heart. To them everything
had the fundamental capacity and quality of holiness. In fact,
they believed their own times to be close to the Messianic age.lo
In spite of the temporary nature of the circumstances
under which this law was developed, and despite the danger of
petrification to which all inherited tradition 1s exposed, this

law was destined to suide and preserve the Jewlsh people. The

authors of the Mishnah, in endowing the people, Israel, with
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a wealth of law and precerts, did not intend to provide them
with a guide for a prolonged Diaspora. Yet, as indicated
above, in every zeneration Talmudic scholars tock up the mantle
of the judee and guided thelr people, using the Codes, with
the responsa as thelr vehicle of communication.

It is for thils reason that the responsa serves today as
an excellent primary source of the history of the Jews in a
great variety of countries and ages. In fact, responsa literature
has one major advantage over a varilzty of other accepted
historical sources, such as chroncgraphies, official documents
and blographies, since the evidence 1t affords is historically
unbiased, without any specific historical purpose or intent,
Moreover, while in general the accepted sources preserve on
the whole only important events, the responsa echo the mundane
occurances of daily life of the ordinary person. Tre folkways,
beliefs, dialects, and, of particular importance, detalls about
the lives of villages and townspersons,are exposed in ways
which are normally blurred or deleted in historical sources.
Since the beginning of modern Jewish historiography the responsa
literature has been drawn upon for this purpose, However, it
is only during recent decades that monographs have been devoted
to individual collections of responsa, which have been analyzed
both from the standpoint of their contents as books and from
the point of view of the study of a particular subject.

Using these investiecative technigques, among others, we

shall attempt to discover what it was like to live, as a Jew,
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in Spain under first NMoslem,and then Christian,domination.

Chapter two begins by dedicating itself towards this end.
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FOOUTNOTES

Daniel 2:44,

gxodus 19:6,

Goltein, vol, 1I; pp. 4-5,
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Sif. Deut,, 153.
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Sif, Deut,, 1533 c.f, =osh ha-Shanah chapter 2, ¥ishnah a,.

fosh ha-Shanah 25b based on Zccles, 7:10; Tosef., H.E, 2:3.

Baer, vol, I, p. 4,
ivld., p. B,



CHAPTER 2
HISTORICAL SURVEY

fhe first settlement of the Jews in the Iberian Feninsula
is lost in the obscurity of the ages. No doubt can exist that
it was during a very early historical period. =z.#H. Lindo
suggests that Af Tarshlish was, as 1s supposed by many learned
writers, the ancient Tartessus, a city of the Iberian Feninsula,
some Jews may have established themselves in this part of EZurope
in the times of King Solomon, upwards of seven centuries before
the common ers.!1 While this early date may in fact be correct,
we need not begin our historical survey until a much later date,
Cur first important information comes not from Spain proper
but rather farthe: =zast, in Zgypt, at the rexzional headquarters
of the Islamic zZmpire.

In early Islam, as in Homan times, all North Africa was
a colonial and provincial area. cgypt had to provide syria,
which was the seat of the caliphal covernment, as well as northern
Arabia, which harbored the holy cities of Islam, with wheat
and other victuals just as it had done once for ‘ome, ahen
the congquerine Koslem Arabs pushed westward from =Zzypt throush
the whole of North Africa, they were huntineg mainly for slaves,
rold and other treasures, Those vast stretches of land were,
for them, at the beginning, a plece of real estate useful only
for quick enrichment and ruthiess exploitation. Over the centurles

the Koslem west, al-Machreb, srew to comprise all of North Africa

11,



12,

west of zsypt, including lKoslem Sicily, with Andalus, or Spain,
forming a subsection.

Hear the end o the 10th century the situation around the
Fediterranean appeared to be one of zreat stability: a strong
Byzantium dominated the Northeast, a Fatimid Zmpire which
stretched from 3yria to the borders of Morocco and Umayyad
Spain was being ruled by the powerful viceroy al-Mansur (“The
Victorious"), who, in fifty military expeditions, assured an
almost unchallenged ascendance over the Christian principalities
of northern Spain and the towns and tribes of most of Morocco,
This stability was not destined to last., The Umayyad caliphate
disappeared altogether within one generation after the death
of al-Fansur (Ausust, 1002)., The great Christian reconguest
of Spailn began to assume unprecedented dimensions, It was
checked twice by the mizhty Zerber kinsdoms, the Almoravids
and the Almohads, which sucessively occupied and protected
¥oslem 3pain, In both cases, however, the Berbers lost their
vigor after comparatively short periods of glorious achievements.
With the fall of Seville, then the capital of Moslem Spain,
in November, 1243, the entire Iberian Feninsula again became
a Christian domain., =zven the small ¥Yoslem kingdom of Granada
in the southeastern corner of the country, which miraculously
survived for another two and a half centuries, was under the
suzerainty of the Christian kings of Castilia. All attempts
Ly the ¥oslem sultans of lorocco to renew the attack on “pailn

were to no avail., The Straits of Glbralter, which had formed
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a most frequented bridsze between Africa and EZurope for six
hundred years, became a barrier between the two continents
by the end of the 13th century.

The war against their Moslem nelghbors caused the Christian
Spaniards to become at once the most tolerant and the most
fanatical people in Medieval Christendom. The political ob-
Jectives of the Heconquest opened up to the Jews broad oppor-
tunities for outwardly directed zrowth, but its religious moti-
vations aroused the zeal of the Christians and threatened the
internal religio-ethnic existence of the Jews. The Jews of
Spain found themselves caught between two great religious and
political powers, Christianity and Islam. Durinz this entire
period, stretching from the 7th to the 15th century, all the
nations involved were committed to a social order founded upon
political and relizious tenets, whose bases were accepted by
their adherent groups as beyond question,

From the early period of Christian-Foslem hostilities it
seems that land was the basis of the economy and social position
of the Jews, Shortly after 985 c,e. we have abundant evidence
of Jewish ownership of landed property in sarcelona, and its
environs, and through out Catalonia, The Jews bouzht, sold
and exchanzed parcels of land and leased or rented them out
under the terms of existing laws, Most of the Jewish estates
lay close to the city. The Jews apparently did not buy land
merely 28 an investment, but cultivated their fields and vine-

2
yards themselves.
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Both Latin and Hebrow documents, of the 10th century
and later, speak of significant Jewish holdinzs of land
around the city of Leon. The earliest laws of the kingdom
(1017-1020) provide that if a free tenant wishes to sell a
house he had built on land owned by someone else, the property
was to be assessed and its price fixed by four assessors, two
Christians and two Jews. This law seems to indicate that the
Jews and the Christians in the rural communities had common
and equal rights., However, Hebrew sources seem to indicate
that the position of the Jews in ILeon was one of subjugation.
We are told that Leon had an organized Jewlish community, whose
scribes were well versed in Jewish law. The community was
forced to pay a collective tax to the crown and also had its
own charter of royal privileges, which was probably extended
to the other Jews of the realm,

It should not be assumed that the Jews were treated as
free citizens in elther the Christian or the !YNoslem dominated
areas of Spain, As proof of this, the old Catalonian code of

law, the Usatzes de Barcelona, compiled between 1053 and 1071

clearly provided that the wersild to be paid for the killinz
or injury of a Jew was to be arbitrarily fixed at the whim of
the count. During this period we find that all over 3pain the
Jews were dependent upon kings and lords fecr protection. When
this source of safety falled they were exposed to attack from
all guarters, A tragic illustration of this dependence upon

the crown for protection may be drawn from the civil riots in
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Fercatello, followingz the death of King Sancho the Great in
1035. After his death the inhabitants of Castrojeriz overran
the royal mansion. Sefore the end of theilr rampage they had
killed four officials of the crown, sixty Jews and destroyed
the Jewish settlement in the vieinity of the royal palace.
Interestingly, the other residents, both Christians and Foslems,
were not harmed but merely compelled to move to Castrojeriz.
The significance of the event i1s clear, a revolt against the
crown strikes at the Jews, the property of the crown. To make
matters even less tolerable, the French knights who came to

the aild of the Christian Spaniards arainst the MNoslems, brousht
with ther great expertise in anti-Jewlsh excesses., As early

as 1066 they had been warned by Fope Alexander II to refrain
from acts of violence arainst the Jews. Luckily the treatment
of Jews soon came to be dictated by practical economic and
political concerns,

The Jewish population of Moslem Spain was numerically the
largest in zZurope, Wwhile there were sound political and
relizious reasons for the Christians to force the ioslems out
of Spain, 1t was found to be advantazeous to keep the Jewish
ropulation relatively intact, JConstant warfare had left the
land in ruins, and 1t was necessary to repopulate the devastated
areas and tc develop commerce for the cities, The Christians'
burcher cless, drawn from the military knisghthood and the
opprecssed Christian peasantry, &rew very slowly. Therefore,

1t was essential to use the Jews who were already livineg in
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the cities., These Jews were skilled in commerce and handicraft,
and able, with a little coercion, to advance the Christian
kings and lords husze sums of money with which to finance their
military campaians. It seems natural that the administrative
and diplomatic skills of the Jews would also be put to good use.
The Christian kines needed secretaries proficient in Arabie,

The Jews were familiar with the nature cof the conquered terri-
tory and its administration, and knew the language and customs
of its inhabitants, 1In addition to these political considerations,
the Christian kinss were impressed by the hizhly developed
civilization they found in the Arab lands, and were inclined

to seek advisors and aides brought up in the milieu., Apparently
the use of Jews as hirch officials quickly became common within
the new Christien kinedoms, As early as 1081 we find that Fope
Gregory VII warned Alfonso VI not to appoint Jews to positions
of authority and command cver Christiens. Gctvidently this warninzs
was not heeded by the Christian kings, for Jewlsh court digni-
taries continued %o =zrow in power and influence over the next
couple of centuries. Unfortunately, this increase in political
and economic power quickly corrupted the Jewish aristocracy,

who bepan to assimilate into their own value systems the extreme
cruelty and racism which flourished in wartorn tpain, The
Jewisk court disnitaries, orthodox and rational in their faith,
rezarded as their duty the complete annihilation of Karaite
Sectarlanism,., Fuch earlier, under Foslem rule, the Karaites

had been forced to withdraw to the border resions 2djoinine
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the Christian territories, and eventually had to seek refuse

in the fortress towns of Castile, The relentless persecution
by three zenerations of Jewish courtiers in the service of
Alfonso VI, Alfonso VII and Alfonso VIII, overtook the Karaites
in their last refuce and succeeded in destroyine the sect with
the aid of the zovernins powers.

While some Jews were becoming powerful and wealthy as a
result of the centuries of warfare between the Christiasns and
the VNoslems, most Jews were suffering tragic losses. Judah
Halevl personally wiltnessed the utter destruction of Jewish
communities at the hands of the plunderins Christian reconquerors.
He also saw streams of Jewish refugees fleeingz before the sword
of the Almoravides. 1In the following poem he magnificently
captures the heart rendinsg genoclde:;

Letween the hosts of “eir (Christians) and Kedar (¥oslems),

my host is lost; Isruel's host vanishes, They waze their

wars and we fall when they fall - thus it was ever in

Israel, ... In a city of merchant princes, amone whom are

threescore mirhty men of Israel, when the angel tore the

houses down, he did not then pass over the homes of the

sons of Israel, TFrom Sod issued the decree to destroy a

mother city in Israel., ... And on the day the city was

taken by assault, the venszeance of the sons of Selr was
wrecked upon Israel, and their streets were filled with

the slain., Fhilistines (3erbers) retreat and Edomites

(Christians) plunder, some in vekicles and some on horses,

«ss The foes battle 1ike savage beasts, the princes of

Zliphaz (Christians) with the chieftains of Nabaloth (Foslems),

and terrorized between th2m are the younsg lambs, 3

The transition of Spanish Jewry from Moslem rule to Christian
domination shook Jewish life deeply. Helatively few Jews were

able to utilize the changing situation to advantage, to circulate
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as traders between warrins camps, at tires even to traffic in
human beings, and to engage in the ransoming of captives,
whether for profit or out of genuine humanitarian and plous
motives., Later Arab historians speak, with obvious exazgzeration,
of large numbers of Jews fizhting side by side with the Christians
in the great decisive battles, To be sure, there were, even
in the 14th century, instances of Jewlsh inhabitants of frontier
towns going to battle against the “oslem enemy by the side of
the local citizens' militia, Hut the fact of the matter is
that Jewish participation in the conflict was limited to the
defense of their own dwelling places and districts., They did
not join either side, but remained throushout a harassed and
sufferins cormunity cauzht between the two ~arrincs camps,

There is no doubt but that the status of the Jews of
Spain in the 13th century was superior to that of their brethren
in the rest of Zurope, who were exposed to constant plunder
and violence., Yet even in Spaln they felt a sense of insecurity
and a consciousness of a state of internal war. "The Jews sat
on the crater of a volcano seething with religious and nation-
alist tensions. Tt erupted from time to time, prompted by internal
strife and foreign war and by the agltation of the Church."”
Dr. 2111s zivkin succinctly traces the last centuries of the
Jewish experiences in Medleval Spain, He suggests that in the
12th ana 13th centuries the Jews had risen to grand political
power and financial security, despite the ideolozical cleft

seperating Judaism from Christianity. This condition rapidly
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deteriorated in the 14th century. The year 1391 brought anti-
Jewish porroms. The restrictive legislation of 1412-15 humil-
jated, degraded and impovericshed the Jews., They were further
disoriented and demoralized by the Debates of Tortosa, and
finally expelled in 114-92.5
Now that we have constructed an historical skeleton of

the Jewish experience in both Moslem and Christian Spain, I
would like to flesh out our understandinz of this dynamic period
by describing the Jewish communal world as it aprnears through
an analysis of the relevant primary documents, Once this

task is completed we should be adequately prepared for our

discussion of the responsa of Habbenu Asher,
SOCIOLOGICAL RECCNSTRUCTION

The Fediterranean Islamlc soclety of the High Middle Ares
was essentially urban, Tre Geniza records, as analyzed by
Goltein, indicate that this society was divided into rousghly
two distinet classes: an upper class of businessmen such as
merchants trading in splces, textiles or jewelry, and bankers;
and a lower class made up of manual laborers and artisans such
as weavers, bloodlietters, tanners and cobblers. The zovern=-
ment servants, religious scholars and divines did not form a
well-defined social class, and the peasants did not belonz to
sceiety 2t all, These social class differentiations, marked
as they were, had very little in common with the watertight

compartments dividineg the contemporaneous world of feudalism,
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They seemed more akin to that which prevails in our modern
society, where the division into classes ig a matter of fact
and etiquette, not of laws and institutions.

This does not mean that this soclety was rootless and
cut off from the soil. Townspeople were far less removed from
the land than our own urban population is today. As the Geniza
records indicate, not only the rich, but even people of modest
means often possessed farming lands and administrated them
personally., Many lived in 1little towns in the vicinity of their
fields, Industries, such as the production of oil, cheese,
wine and wax, were situated in the districts of olive growingz,
sheep breeding, viniculture, and bee keeping; and, similarly,
the great industrial crops such as flax, silk and wool were
often worked on the spot into raw materials, or even into finished
products, Thus, the medieval townsperson was, as a rule, never
far away from nature, and constantly involved in the primary
processes of production.

The Christians and Jews living under Islam durine the
High Middle Ares formed communities of a very specific character,
They were not citizens of the principalities in which they
happened to live but were “protected" subjects. That is, their
l1ife, property and honor were safeguarded,and the free exercise
of their religion was permitted, as lons as they paild their
poll tax and submitted humbly to the restrictions imposed on
them by Islam, The administration of their own affalrs was

left up to themselves, They formed a state, not only within
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a state, but beyond the state, because they owed loyalty to
the heads and to the central bodies of thelr respective denn-
minations, even though these were rfound in a foreign, or even
hostile, country, In addition, a caliph or sultan ruling
over a considerable number of non- Moslems, or even a8 zovern-
mental official in charge of a city or a smaller locality,
found it advantageous to recosnize a representative dignitary,
or one or more notables who would form a connecting link between
a subject minority and himself, who could be held responsible
whenever convenient, The ecumenical, territorial, and local
religious and semi-religious authorities of the various deno-
minations thus also served, as a rule, as their official or
semi-official secular heads. The ecumenical or territorial
leaders would appoint, or confirm the slection of, local repre-
sentatives wielding both relisious and secular authority.

In one, and perhays the most important, respect the
Jewish community was even stroncer than the amorphous masses
of Moslems. It had carried over from Zellenistic and koman
times, civic forms of communal organizations which zave the
individual member ample opportunity te be active in the life
of the congregation. The pre-Christian Jewlsh congregation
grew out of the unigue needs of a relizion that had abtolished
sacrifices and offerings esverywhere except in the Temple in
Jerusalem, [Frayer, as well as the study of the Hely Scriptures
and the relicious law, became a concern for evervone and had

to be orzanized on a local basis. Thus, there arose the synagzogzu=
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(l11terally, the assembly ). When Falestine and most of the

Near Zast came under Greek, and later Homan, domination, the
trappings of secular corporation were added to what had origi-
nally been a brotherhood of intrinsically relisgious character.
The result was a public institution of enormous vitality,
developine in many different shades within Judaism. This

asset of a long-standinz tradition was enhanced by the tangible
effect that the rise of a Middle FZastern bourgeoisie, in esrly
Islamic times, had on the non-Moslem population. Jews now
belonged largely to the middle class of merchants, skilled
artisans, government officials and azents, and to the very
prominent medical profession. These well-educated and experienced
individuals took a lively interest in the affairs of their
community, and earnestly strove for the honors bestowed on
meritorious members. However, with this rise in social standins,
there often prevalied a marked tension between the notables,

who derived their influential position in the community from
their connection with the government or from their riches, and
the rank and file, which inslisted on having 1ts full share in
the decisions affecting the activities of the Synasorue.

The concerns of the community were manifold. There were
questions of religious doctrine and ritual practice, Similarly,
the upkeep of the houses of worship and the seats of religious
learninz, as well as the appointment and payment of the various
community officials, required much attention, Furthermore,

law in those days was perscnal rather than territorial. An
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individual was judeed accurdine to the law of the denomination
to which he belonzed. Almost the entire field of family law,
and also cases of inheritance and commercial transactions, were
handled by the courts of the various religious communities.
Criminal law was the preserve of the state, although, as we
shall see further on, this did not remain completely true for
Spain, and certainly i1s contrary to fact in the beginning of
the 14th century as reflected in the responsa of Habbenu Asher
ben Yehiel.

Since Moslem judicial organization did not know the
institution of a public prosecutor, it was left to the officials
of the Synagogue to seek redress in cases of infringement on
the rieghts of their coreliglionists, or of dissention within
their own flock, It seems natural that Jews often applied to
government courts, sometimes even in cacses of communal strife
and dissention arisineg frem theilr own religious tenets or rituals,
This turning to government jurisdiction resulted in an interestins
interplay among the various laws invoked. As we shall see later,
this practice of takinec communal disputes to the government
was soon frowned upon by Jewish leaders., FHowever, in everyday
11fe the ordinary citizen arranzed his affairs before the
denominational courts, which were less expensive and presumably
less corrupt., In retrospect, judicial autonomy was one of the
most essential aspects of Jewish 1life in the countries of
Islam durine the High ¥iddle Axes,

The relative independence of the law of the state (which
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was, as we have seen, essentielly religious in nature) was
paralleled bv, and partially had its origins in, the freedom

of economy from state interference. The law of Islam, as that

of Judaism, was mainly the creation of scholars of the middle
class, who were economically independent and, as a rule, not

in the service of any sovernwent, The 8th and 9th centuries

had witnessed the rise of a large and powerful merchant class

all over the Middle East, [During the 10th throuszh the 12th
centuries, this class was a main bearer of KFoslem civilization,
including its Jewish enclave, At the same time, the Italian

and other Mediterranean merchants on the European shores appeared
on the economic scene. Ey now a vigorous merchant class was
active on both sides of the Mediterranean and created an
atmosphere of unity, despite the constant wars and political
upheavals, Owing to the relatively great freedom of the economy
from state interference, individuals were less involved with

the states of aggressive antagonism between the various rulers,
This state of affair~ was recognized by a keen contemporary
observer, the Spanish traveler 1bn Jubayr., After describine

how, 2t the time of heavy fighting between Moslems and Christians,
¥Yoslem caravans passed safely throuzh Crusaders' territory or
moved to seaports held by Christians, he concluded: “Likewise,
in Moslem territory, none of the Christian merchants is forbidden
entrance or is molested, The Christians impose a tax on the
¥oslems in their land, which sives them utmost security, while

the Christian merchants also pay (customs) for their goods in
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the land of the Moslems, ieciprocity prevails and equal
treatment in all respects, The warriors are engaged in

their wars, while the people are at ease."6 Thus men, goods,
money and books enjoyed relatively free trade throughout the
Medil terranean area. In many respects, the area resembled a
free~trade community, The treatment of foreigners, as a rule,
was remarkably liberal., The close connection between all parts
of the Jewlish diaspora, expressed in contributions to, and
spiritual and organizational dependence upon, ecumenical reli-
xious authorities in faraway countries was not regarded, by

the sovernments of the various states concerned, as an infringe-
ment on their sovereignty. The mainstay of the Jewish faith
and people was the local community, centering on one or two
synagogues. It was called "the holy congregation,"” a post-
biblical version of "“a kingdom of priests and a holy nation.“?
There was a stronz feeline that next to God, as revealed in

Bls law, it was the people that wielded the highest authority.
The bearers of dignities resarded themselves as installed by
both. The communal officials would be chosen,and resolutions
adopted ,by the community as a whole, not only by the leading
notables; although the latter, naturally, made the main decisions.
An individual Jew who considered himself wronsged would appeal
to "Israel," that is, the loral congregation assembled for
prayer, a nustom of deep slgnificance for both legal procedure

and 1ife in the synagogue. The local community acted as judge,

or rather as jury, particularly when it was small and without
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2 spiritual leader of higher rank.

In order to understand more completely these Jewish
communities, the factors that assiegned an individusl to his
place within the particular local socliety must be probed.

First of all, his orizin, his family,was of tantamount impor-
tance, When he was of "“the good people,” “the noble families,"
"the i1llustrious houses,"” he would not lnse face, even 1f his
personal misfortune deprived him of the material well-being
normally enjoyed by respectable families. Thus, i» a more
indirect way, wealth played a decisive role in the formation

of the various ranks of society. Hellgiosity and learnedness -
these two gualities were interconnected in medieval Judaism -
were other decisive factors, At first impression, this fact
may seem strange tc the modern reader. 1t should be remembered,
however, that religious practice and theory enjoyed a position
in medieval 1life comparable to adherence to communism in con-
temporary Hussia or China. To be a fervent believer in, and

a gifted expounder of, the ruling creed was a areat title of
honor and an indispensable qualification for public leadership.
Sesides 1ts wealth, 1t was the number of pious and scholarly
members adorning it, which determined the prestige of a family.
Integrity and sound business practices were other factors
enhancineg the social status of a family, Naturally these are
qualities held in esteem everywhere, However, they were
rarticularly valued by a cosmopolitan society constantly on

the move and facing many risks and much incertitude, Last,
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but not least, liberal spending, coupled with the readiness

to exert oneself for the public welfare or for people seeking
help, determined the social prestige of a person and of his
clan, Generations after a man had died, his generosity towards
the scholars and the needy still would be publicly eulogized
during memorial services.

The most impressive aspect of Jewish philanthropy, as
reflected in the GCeniza record, is its ecumenical character.
The principle, "charity begins at home," or, as the Hebrew
saying has it, "the poor of your town have precedence over
those of another," was resarded as a relizious injunction.

The very existence of such an injunction shows that at the

time it was pronounced, much was beinc done for the needy out-
side the local community. The character of the Jewlsh community,
or perhaps of Mediterranean soclety in zeneral, precluded
parochialism, In the first place, the maintenance of the
ecumenical seats of learnineg in Jerusalem and Baghdad was a
major concern for all Jewish communitles, larze and small.

Local institutions of hizher learnine, or even individual
scholars, could, likewise, count on the support of friends in
other countries, Fresents made to a scholar were regarded as
equivalent to the offerinzs on the altar in the ancient Temple
in Jerusalem. It was the gquality of the scholar, not his where-
abouts, which mattered.

Local variations, as well as consideration of style,

entalled differences in the series of groups described as



28,

forminzs & congregation and in the order in which they appeared.

The following list presents a cross section of the Genilza

material
Y
2,

3.

4.

74

9.

10.

Now that

preserved:

judges and scholars in general

the elders, usually meanine "the renowned elders,"”
that is, the acknowledesed community leaders

other notables, normally persons bearing one or more
honorific titles

parnasim, the honorary or paild officials in charge
of the public welfare services

cantors

heads of the families (usually praised for their
zenerous sivine)

teachers and scribes

youns men ("in the splender of their appesrance")
the rest of the community, minors and of age (1.e.,
children and women)

sometimes, important professional groups, like
zovernment officials, physicians, representatives
of merchants or merchants in general, would be
mentionsd separately.a

we have listed the wvarious subrroups mentioned as

composite parts of the Jewlsh communities of the Islamic

¥iddle Ae2s, let us examine some of these groups and thelr

functions in some greater detall,

In our civilization, people study in order to acgqguire
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knowledse and to gzain employment, In the soclety reflected
in the Geniza records, study had an additional function: it
was an act of devotion, it was worship. 7Tc give as much time
as possible to the readine and discussion of holy texts was
religiously meritorious, and the reputation of belng versed
in them was a mark of honor, coveted not only by members of
the professional class, but by any respectable citizen, And
no one could aspire to communel leadership without beins dis-
tinzuished by a certailn desree of erudition.

This popular attitude toward learnins and scholarship
inculcated by the biblical commandment: “thls book of the
Torah shall never depart out of your mouth, but you shall study
it day and nizht? had a salutary effect on the whole process
of Jewish education. Parents sverywhere were bound by religious
injunctions and the pressure of soclety to send theilr children
to school, at least for a number cf years, I'ne community made
strenuous efforts to provide education for orphans and the
children of the poor. Adults tried to devote at least a fraction
of thelr spare time to the resular study of the sources of
their religion, The maintenance of the higher seats of learning
was a concern for all, and donations for them were solicited
and collected in countries far away, Jjust as Jews of Spailn and
North Africa contributed regularly to the upkeep of the academies
of Baghded.

trofessional scholars normally served the community in

orie capacity or another, In principle, however, it was not
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pubhlic service that distinguished them and made them eligidble
for emoluments from the community chest and =ifts from private
persons, but the very fact that they devoted time to study
which others would use for worldly sain, It was for this
reason that the community regarded it as a sacred duty to
contribute to their upkeep. 1n fact, the legal definition of
a town, as opposed to a village , in Jewish law, is that it
was a place that had at least ten batlanim, persons who do
not work, which means who renounced or reduced their profitable
occupations for the benefit of (study), service to the com-
munity and maintenance of a minyan (forum of ten men) to
insure that full public services could be held in the synanogue.lo
The duties of the elders durine the Elgh Viddle Azes in
both Islam and Christendom, as culled from the Cairo Geniza,
is as follows:
1, sit with the head of the conerersatlon as judres of
the court
2., share with the head of the consrezation the burden
of all the needs of the community
3. support the head of the consregation in the enforce-
ment of religious duties
4, help the head of the consregation protect public
morality
5. denl appropriately with those who live in a way
iisapproved by religion

£. consider the letters addressed by the heads of the



31.

acadeny to the community and answer them after
deliiberation in the meneral assembly.11

cocial services, in our day the responsibility of federal,
state and local authorities, had to be provided in the Nedieval
period by the synagosue., The education of children whose
parents or other relatives were unable to bear the costs, the
care of orphans and widows, of the poor and the old, the 111
and the disabled, needy travelers and forelgners, and last but
not least, the ransoming of captives - all were works of charity,
expected to be carrled out by each denomination for its own
memrbers, This entailed much orrsanization, often transcendins
the limits of a locality or even a country, and required a
spirit of devotion to the common mood, which made for closely
knit Jewish communities desplte wide zeosraphical dispersion.

The field of social services was the one in which res-
pectable members of the community who did not excel in scholar-
ship found rich opportunity for making thelr contribution to
the common zood, We find well-to-do and influential persons
serving as parnasim and beadles, The parnas of the Genlza
period differed ereatly from his successor in Zuropean Jewry.
Ze was not a leader or a presldent of a congregation. Hather,
he was a communal official of lower rank who served mostly in
an nonorary capacity, but who occasionally was in receipt of
remuneration. 3olcein reports 12that all the Genlza sources
point to the fact that in each congregation several parnasim

were active simultaneously, a circumstance in accordance with
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Jewish law which required that no pubtlic office involved in
the handline of money should be held by fewer than two
persons.13

The extraordinary position of the cantor in the High
¥iddle Arges finds its explanation in the spiritual situation
of the time. Life was dominatea by relision and had become
very austere, Therefore, the adornments of 1life itself had
to take refuze in the places of worship. It was there that
music and poetry found unlimited scope for realization. The
Jewlsh service was extended in lenath on Zabbaths, holidayvs
and special occasions, and even on workdays., The official
service was freely expanded snd interspersed with poetical
accretions, often the work of a loecal hazzan or poet., The
texts of the liturgy were chanted by different participants,
or responsively by two or more singers, cach of whom strived
to show his musical talents, Jewish sacred law provided
that every knowledgeable layman was fit to lead a community
in prayer, but the Geniza papers snow that even small communi-
ties had a professional ecantor, and often more than one,

“The wandering scholars” are a phenomenon familiar to
any student of the medieval history of Christian furope. 1In
Islam, the "seeking of kncwledgre," resulted in extensive
travels, In Judaism, travelins for the sake of study was
common even in antiquity, when Falestine formed the spiritual
center for a diaspor2 spread over the entire civilized world.

Arourd 200 c.e,, Habylonia, later known as Iraq, became another
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great center of learnins which, In the cocurse of time,
outstripped Falestine, Commutine between these two centers
was a constant feature of the pursult of knowledgze during
the early Middle Ages., Later on, the ‘academies' continued
to be the goals of any scholar who could afford, and who
dared, to make the journey, even if he himself was already
an acknowledzed authority.

Linguistic barriers did not deter travelers in search of
knowledge. Latin in Western Zurope, classical Arabic in the
countries of Islam and Hebrew in the Jewilsh houses of learnine,
made 1t possible for foreieners to take part anywhere in
classes, or even to lead them.,

The women of the Medieval Jewish community were the workers
par excellence., Each married woman was expected to enzage in
some work in addition to her household chores. Therefore, the
marriage contracts often stated whether a wife's earnines
belonzed to her husband (who was under the obligation to
provide her with all her needs), or whether she would be allowed
to retain them. When a husband went abroad, he would earmark
or deposit sums for his wife, from which she would pay rent,
taxes, and her household expenditures, but would stipulate
expressly not to lay claim on any earnings made by her “throush
work and spinning.”

It is the exyress contention of this author that the
communal description, culled primarily from Goltein's mag-

nificent analysis of the Cairo Geniza, is precisely the same
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type of Jewlish community which thrived in both Moslem and
Christian Spain, and represents a precise overview of the
world described in the responsa of Habbenu Asher ben Yehiel,
as will be evidenced in the following chapters, Perhaps,
before examining the 1life, works and responsa of =abbenu
Asher as they pertain to communal plannineg and orrsanization,
it would be wise to acquaint the reader with a few salient
particularities of the Spanish Jewish communal world.,

£ven the largest Jewish communities in Spailn, which were
undoubtedly also the largest in cZurope, never consisted of
more than 200 to 400 families! Baer estimates that the total
Jewish population of Spaln durinz the late 13th century was
somewhat under 10,000 tax paying familles.lu

While the functioning offices and communal positions, as
described above, are very similar, some of the names of these
positions are different in Christian Spain. At the head of
the communal organization (Eeb. kahal) stood the elders (viejos)

or councilmen (Sp. adelantados, Heb, mukademin) and the judees

(Heb, dayyanim), The rab appointed by the crown over muni-
cipalities (aljamas) and provinces also appears to have exer-
cised primarily judicial functions. The bedin (also called

albedinus, alvedl and vedl) found in northern Castile and in

Aragon, was both a public prosecutor and police chief, Origi-
nally this office enjoyed high social standing, but its status
declined ir the 14th century. The administrative machinery

of the community was still imperfect. 1In the aljamas, as in
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the Christian municipalities, certain traditions of the

¥oslem period still prevalled, as is attested to both by

the names and the functions of the various offices, The
dayyan (judrce) wielded the same decisive authority in the
aljama as the alcalde did in the municipality. It was not
necessary for him to be a great Talmudic scholar, but he was
required to consult the local rabbinical authorities before
passing judement, It appears, however, that this precaution
was often neglected, The rabbls were also authorized, when
necessary, to take drastic measures to maintaln religious
discipline. The council of elders, composed of representatives
of the aristocratic families, directed the affairs of the
community, including the administration of taxes and the law,
with no clear demarcation existine between their authority and
the prerogatives of the dayyvanim. However, whereas the elders
held thelr seats on the council by virtue of theilr lineare,
the dayyanim were appointed for an indefinite term. Only
towards the end of the 13th century did the practices of

15
appointing new dayyanim annually come into vogue,
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CHAPTER 3

rarly in the 14th century, epproximately 1305 - 28, the
incumbent of the Habbinate in the leading Jewish community
of Castile, Toledo, Spain, was Habbenu Asher ben Yehiel.
Habbenu Asher, the foremost Talmudist of his age, is belovedly
known by students of Talmud and responsa as the Hosh (€*¢) ),
Fabbenu Asher, our master Asher or Asheri. His first teachers
were from his prominent scholarly family, his elder brother
and his father, one of the Hasidel Ashkenaz and a tullower of
Judah ben Samuel he-Easid., Young Asher, born in Cologzne in
1250, continued his studies in Troyes, Cologne and Coblenz.
Sometime later he traveled to Worms to study with his main
teacher and mentor , Habbl Meir ben Baruch of Rothenburz, who
had been appointed Fabbi of Worms in 1281,

Fabbenu Asher proved to be an excellent student. So much
so, that he was soon appointed by +abbi Meir to the local bet-
din. While Asher was becomineg the most prominent disciple of
Habbl Meir, the local secular government was plotting to
politically destroy both scholars, and strip each of them of
their sizable fortunes, Xabbenu Asher witnessed the arrest
and imprisonment of his beloved teacher Fabbl Meir, 1In his
stead, Hebbenu Asher became the acknowledsed leader of German
Jewry and headed the unsuccessful efforts to obtain his master's
release, Towards this end, Asher was prepared to contribute

a considerable portion of his assets, In addition, the Jewish

37.
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German communal world was collapsing around him. In 1298 the
Hindfleisch massacres destroyed many of the Jewlsh communities
in Germany. habbenu Asher worked selflessly and indefatigably
to help mend the resulting disruption of family and communal
life, Fearing a similar fate to that of Habbi Meir, Fabbenu
Asher in 1303, left his home, his fortune and his position of
high Fabbinic authority.

Habbenu Asher travelled first through FProvence. There
he witnessed a Jewish community which was “highly cultured,
polished and sagacious ", yet only a few scattered inaividuals
"had their hearts firmly planted in the Torah." He remarked
to those few pilous, learned Jews: "'Why don't you take courage
and step into the breach to prevent Truth from being cast to
the ground?', and they said to me that they would not be able

1

to accomplish anything without the notables of the land."
Asher proceeded to Montelller and was recelved with great honor.
There too he reflected:

It is a great city in Israel, from which Torah emanates

to all who seek it; but 'her princes are like harts'

(Lamentations 1:5); they hide their faces and fail to

remove the stumbling blocks. Everyman, therefore, does

as he pleases with none to tell him, 'What is it that

you are doing?' Such license is the fault of the men

in authority, and the Lord will call the elders and

princes of his people to account, for it is clear that

they have the power to prevent this. 2

Sometime lester itabbenu Asher reached Barcelona., Eis
appraisal of the Jewish world he found is expressed in =&

letter of encouragement written to Abba Mari Astruc:
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My heart tells me that words of admonition will not
correct them, for they (the Jews of the area) are deeply
rooted in sin and heresv, and 1t is difficult for them
to rid themselves of it, Nor is it a problem involving
only one or two individuals, for the root bearing gall
and wormwood has spread to every city. c£ven those who
revere God's word, nevertheless shield their relatives.
Those who now carry on thelir activity secretly will soon
dare come out in the open and will brazenly declare,

*We have the upper hand, who dares to come and lord 1t
over the disciples of Aristotle 4n their own homes?”
Israel will split into sects even as the kingdom of the
house of David did in ancient times, . . Let a date be
fixed for a zathering of all the leaders of the people

in one of the larme cities, and kabbl Solomon (ben Abraham
Adret) will also delegate to it some of the notables of
this land; and with the help of his pleasing words and
mellow council a zodly plan maybe devised for turninz the
hearts of all Israel as one to the Law of Ncses without
nexglecting, at certain times, the other sciences. 3

The above recommendation resards the entire contemporary
conflict concerning the study of philosophy, not as a local
problem, but, rather, as one which transcends regional and
political boundaries, The tolerant approach to secular learning
is not at all characteristic of rabbenu Asher., He spent the
rest of his 1life (till 1323 {(97)) fizhting what he considered
the destructive nature of philosophy, especially as brilliantly
espoused by Maimonides approximately one hundred years earlier.

-abbenu Asher, by now the Habbl of Toledo, at the invitation
of the Jewish piletists of Castile, supported a ban proposed
by colomon Adret that no Jew should study philosophy who was
under the age of 25, Zpeakinz on the study of philosopry,
rabbenu Asher braczged: "Althoush I lknmow nothine of thelr

secnlar wisaom, blessed te the lFericiful Zod who spared me
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from it; examples and evidences come alonz for the purrose

of diverting man from the fear of God and his Egggh.“u In
general, #abbenu Asher was a touzh-minded individualist,
zealously defendine his own "tradition" of Jewish law and its
incumbent translation into Jewish communal practice, e
criticized those who used positions of influence at court

for treilr own advantaze. He opposasd customs which were influ-
enced by the Christian environment. 1In particular he fought
azainst granting equal rishts of irheritance to husband and
wife (known as community property in modern law), and the
practice of primogeniture as practiced among the nobility.

Ee disapproved of chainins and imprisoning debtors, as well
as compelling a husband to grant his wife a divorce upon the
declaration of her unwillineness to live with him.

Utterly different though he was from the Spanish Jews,
Aabbenu Asher was soon recognized not only formally, but in
fact, as the leadinz relirsious authority of the entire countrv.
The judzes and aljamas brousht their difficult cases to him,
<ueen laria de Nolina commanded him tc decide matters too
difficult for the authorities. The entry of this man, whose
whole 1ife was dedicated to learning and piety, into the
oligarchy of court srandees who dominated tre Jewish community,
seered to have heen a novel phenomenon in Castile., 1In
flagrant cases submitted to him, habbenu Asher's responsa
were couched not in the style of a guiet piletist and retirins

student, but rather resembled the decisions and commands ziven
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by the supreme political and judicial authority of the country.
Durinz the extent of lLis lifetime, Fabbenu Asher proved

to be a prolific scholar, ie wrote z commentary on Zera'im,

the first order of the lMishnah, with the exception of Berakot,

as well as of Toharot (sixth order), Nedarim (third order)

and Tamid. He composed zlosses like those of the Tosafot

on several Talmudic treatises., He 1s best known for his

abstract of Talmudic law, Fiskel ha-5osh (also called Hilkhot

ha-kosh and -efer ha-Ashrei), modeled on Alfasi's Sefer ha-

Halakhot., Hers, he omitted the hacgadic portions of the Talmud,
as well as all the laws not practiced outside of Falestine,

In hls Fiskel ha-hosh, Fabbenu Asher argued for the rule of

hilkheta ke-vatra'e (i.e., that the law is according to later

halakhic scholars), EHe suggested "all matters not elucidated

in the Talmud, as compiled by nav Ashi and Ravina, may be
controverted and reconstructed even when the statemer.ts of

the geonim are dissented from . . . The statements of later
scholars carry primary authority because they knew the reasoningz
of earlier scholars, as well as their own, and took it into

consideration in makinc their decisions." The Fiskei ha-rosh

quickly superseded Alfasi's work and became so popular that
it is printed in virtually every editicn of the Talmud, under
the title of !abbenu Asher, and was one of the three opinions
welghed by Josheph Caro, alonz with that of Alfasi and Nai-

monides, in the construction of the Shulhan Arukh,

In addition to the works ascribed above, Habbenu Asher
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also penned more tinan 1,000 responsa arranzed in 108 chapters,
subdivided into sections. Our earlier discussion of the judi=-
cial autonomy of the Spanish Jewlsh community explains why
the vast majority of the responsa of Fabbenu Asher are con-

cerned with mishpat ivri (eivil law), In fact, 17% deal with

matters of family law and almost A3% with civil, criminal and

administrative law, The remaining one-fifth deal with guestions

inveolving the gggg gglg and Yoreah Deah {blessings. festivals,
prohibited foods, niddah, migvaot and the like), To be more
precise, the rroblems which the circumstances of the Spanish
Exile posed are deeply reflected in the responsa of Rabbenu
Asher, Communal 1life, Jewish trade and economy, public admin-
istrative organization within the framework of the community
and 1ts rovernmental and electoral arrancements, the relations
of the Jewish diaspora with the alien environment and the do-
minant zovernment authority - all these,from time to time,
zave rise to problems. Frer some of these problems no express
solution was to be found in existing Jewish law. For others,
a new or different soiution had to be found in order to fit
the social milieu, The speclialty, the difficulty and novelty
of these problems, coupled with the inherent conflict of
interests between tne parties to the proceedinss, led, in the
main, to the submission of such problems to Kabbenu Asher, the
central halakhiec authority of his time, for his opinions and

a final decision,

“or the purposes of examining communal structure and the
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formation of a2 rabbinic view of Jewish communel plannine,

1 have chosen to present thirty of the responsa of Hahbenu
Asher, The reader will find near the end of this thesis both
the Hebrew and this author's Znzlish translations of the said
thirty Hesponsa, There, in the documentation section, the
responsa are organized as they appear in the printed collected
editions of the responsa, FHowever, in the remainder of this
chapter, I would like to acquaint the reader with the responsa
by presenting them thematically., In order to facilitate our
eyamination of the particularly relevant responsa in the
following chapter, I would llike here to present a few sentence
synopsis of each responsum indicating, without comment at

this point, which passaces, if any, are quoted from the Tanach
or the Talmud in the presentation of the question or the
answer, In every case I will refer the reader, usinz the

pasination of this theslis, to complete English text.
METHOD CF GENEEAL DECISION MA-LING

#1
Asher accepts the talmudic rule that it is better to let
people sin in ignorance rather than to tell them of their
sin, when one 1s certain they will not mend thier ways,
and consequently force tnem to sin purposefully,

Juote used:

Setsa 30a:

The addition to the fast of Yom xippur (for more than 24
hours) is from the Scriptures yet women eat and drink
until dark (on erev Yom Kippur so that their fast is
really no more than 24 hours lons) and we do not object
to this (their actions). However if there is some dourt
(as to their response to the warning of their obviocus
transgressions) he snould warn them in order to save his
soul.



locumentation psage: F5

Congresational decislons are decided upon majority rule,
Fuote used:

Exodus 23:2
« «+ «» follow 2 multitude (majority)

Documentation pare: 75

Asher protests asainst the tyranny cf the majority of a
congregation and demands that congrezational ordinances
concerning financial matters be decided by the majority
of the monied people, and not the majority of the entire
congregation, many of whom are poor and do not =ive more
than a small percentage of the money.

<Juote used:

Baba Kama 116b:

In the case of a caravan which was attacked and plundered
by a zang in the desert, the calculation of individual

loss or responsibility is baced in accordance to individual
financial participation in the =zoods of the caravan.,

Documentation page: 101

CONGFEGATICNAL O-DINANC=S AND BANS

A congregation mav institute an ordinance in which no
one is to be excluded.

Documentation page:; U7

The right of 2 congregation to bend or be more lenient

in a particular ban which was set to begin on a particular
date, Lut which bezsn one month later, and still have the
ban be lawful.

vocumentation page: 45
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Asher allows a congresation to remove a ban, set for

a specified period, to be annulled earlier than the
orizinal ending date, because the congregation, which
set the ban, 1s satisfied that the individual concerned
has mended his behavior,

Documentation paze: 102

Asher talks about the seriousness of a scribal error in
the writing of an exemption for an individual from a
congrexgational ban, and what the various possibilities
are for correcting this error.

Documentation paze: =7

Asher discusses the intricacies of a communal ban in
which an individual who has vowed with the entire com-
munity concerning a particular issue, and who refuses

to annull his part of the ban when the rest of the
community annulls theirs. Asher replied that the ban 1is
still wvalid for the individual who refused to annull it.

<unte used:

Nedarim 25b:

« « «» NBd I known that my father was among you, I would
not have vowed in which case they also annulled the vow
pertaining to others since if a part of a vow is annulled
it is completely annulled,

Documentation page: 103

WITNES

L
ra!

A

Asher states thet it 1s not necessary for witnesses to

be brought into a town to testify concerning the trans-
gressions of an ordinance by a member of the town. Since
most congrezations declare gualified all the (Jewish)
residents of a town to testify against those who have
transgressed thelr ordinances.

Documentation page: 75
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One must not force witnesses to be brought forward to
swear arainst an individual since, in the searching
for these witnesses, there is in fact a maligning of
the name of the individual amainst whom witnesses are
being sought,.

Juote used:

Fesachim 113:
Toblas sinned and fircod was punished.

Documentation page: 104

METHODS OF PFEFSUASION USZED FO- CONGREGATICNAL CONTHOL

Asher suggests various methods of persuasion open to
the community for those who do not follow the injunc-
tions of the congregation.

Quote used:

Moed Katan l6a:

How do we know that we scold, curse, beat, pull halir, and
make him swear; as it is written: 'And I contended with
them, and cursed them, and smote certain of them, and
plucked off their halr and made them swear by God . . .'
(Nehemiah 13:25) And from where do we know that we may
bind him, ban him, imprison him and persecute him; as it
is written: ”". . . whetker i1t be unto death or to banish-
ment, or to confiscation of =zoods, or to imprisonment.”
(Ezra 7:26)

Documentation page: 36

Asher discusses the proper punishment for an individual
who has publically and verbally insulted the reader of
the conzregation.

Documentation page: 10%

Asher reluctantly agsrees, in principle, to have a grave
sinner, such as an informer or a blasphemer, be executed
throush the authority of the Jewish court in order to save
the many more lives which would be lost if the Jews were
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brousht before the Gentile courts in capital cases.
rFowever, in this case hefore Asher he susgests that,
instead of execution, 2 part of the blasphemer's tonsue
be ecut off,

Quotes used:

1 Samuel 3:11:

+ » » 2t which both the ears of everyone that heareth it
shall tingle.

Isalah B:21;

(paraphrase) slegsed be He (50d) who frees the captives!
And in spite of this (statement) he blasphemed and swore
and cursed his King and his S0od and turned his face toward
heaven,

Jeremiah 3:25:
let us lie deown in our shame, and let our confusion cover
us . - L]

Sanhedrin 56a:
as our ratbis used to say the euphemism, "blessing of the
Name (of God)" (and mean "“cursed be the Name (of Cod)")

Documenta“ion page: 121

Asher takes a very hard line on informers to the Centlle
authorities, Here he even allows presumptive status
rullt and a single witness to be used,

Documentation page: 112

Asher very firmly precludes the use of Gentile courts for
the adjudication of Jewish communal matters, and susgests
“he harsh treatment of those who do not follow this decree,
Quote used:

zxodus 23:1:
Thou shalt not utter a false report.

Documentation page: 113
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TAXES AND TAXATICN

A discussion of communal versus individual zild covern-
mental demands for taxes (bribes),

Documentation pase: HG

Asher explains the proper distribution of taxss and pre-
cludes those who have exemptlions, or who have come to the
community after the besinnins of the tax period, to pay
more than their just share,

Documentation pare: 30

This concerns the diverting of congrerational money from
the use of the study of Torah to the paying of the poor's
share of the state tax. This \s done in order to save
lives and i1s absolutely permitted.

Documentation pase: =&

Asher and collegue affirm that Talmide Zachamim should
be exempt from all forms cf taxation.

<uotes used:

FPirket Avot:

» « » 1t 15 fitting for the study of Torah to be mixed
with worldly occupations. All study which is not blended
with a worldly occupation is nullified in the end and

the result (of such study) is sin!

Baba 3atra 1l:8a:

3abbi Nahman the son of 3Fabbl Eisdah placed a tax on the
rabbis and Eab Jahman the son of kab Yizchak saild to him:
you transgressed (by your action of placing a tax on the
rabbis) the Torah , prophets and the writines(i.e., the
entire Tanach).

c.f,, Jeremiah 3:14;
(one 1s not capable of finding) even one learned man in
each town or two within a particular family.
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# 22

# 23
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Froverbs 3:8:
(tke Torah) it is a tree of 1life to those who hold fast
to 1tcn .

Locumentation pace: 105

VARIOUS INDIVIDUAL MENBEAS OF THE CONGRECZATION

Asher affirms the removal of communal obligation from
those who have disenfranchised themselves from the Jewish
community.

Juote used:

Semachot 2:

Fe who separates himself from the ways of the community;
the Jewish people must not busy themselves with him (with
his burial), nor should they mourn for him (before the
burial), or mourn over him (after the burial).

Documentation page: 115

The right of a Jewlsh community to sanction a particular
individual to slaughter kosher meat and its rizht to
protect this monopoly with consrezational bans, et cetera,

Documentation page: %%

Asher discusses the method and binding nature of the way
in which a commurity contracted for the services of a
teacher.,

Documentation pase: 73

Asher declares that an individual may not change his
father's name, irrespective of the fact that the father
had converted to Islam,

JuUOote vsed:

Rosk. na-Shanah 16b:
Three things nullify the evil deecree (1.e., repentance,
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prayer and charity) et cetera,

Documentation page: 11%

THZ CONGRIGATION AND TEE TYNAGOGUE

# 24
A conzregatlon, as loneg as the board of trustees agree,
may do whatever it likes with a bullding, irrespective
of 1ts sanctity.
auotes used:
Mexillah 26b:
It 1s prohibited to (convert) a house of study into a
synagogue,
Megillah 26a:
Haba sald, we have learned (that we must not sell the
building and lessen the sanctity by buying somethine
inferior).
Documentation page: 75

# 25
Asher says that given an insufficiency of funds the
congregation should hire a cantor rather than a rabbi,
assuming the rabbi they could hire with their 1limited
funds would nct be wvery rood,
Documentation page: M3

# 26

A dual discussion of the low esteem that the people of
Spain have for the position of cantor and, also, the
impropriety of using a young, pre-pubescent, 13 year-old
boy a&s & regular cantor.

Quotes used:

Isaiah 57:19:
Feace, peace, to him that is far off and to him that is
near. «

Jeremtiah 12:8;:
She hath uttered her voice agalnst Me; Therefore have I
hated her,
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# 28

¥ 29

# 30

51.

Documentation page: 74

Asher forbids the use of a decorative Moslem prayer
mat to be placed in the synacogue (hunz on the wall)
for decoration.

I

Documentation page: 7

A discussion of the lesal ownership of seats, which are
purchased and owned by individuals, in the synagogue.

Documentation page: 78

A discussion of the lesal and financial rights of owners
of pews and seats in the synarogue. And concerning the
right of a single individual to alter the architectural
design of the pew.

Documentation paze: -1

Asher suggests that the uvse of candles 2dds Joy and
gladness to the Shabbat and the holidays, and that the
candles may be kept burning all night and even into the
next day which may no lonzer be a holiday.

Quotes used:

Isailah 24:15;:
Therefore glorify ye the Lord in the regions of lirht

Targum Isaieh 24:15;

Wherefore, when ligsht cometh to the righteous, they shall
glerify before the Lord; in the coast lands of the sea
shall they be giving thanks and blessing the Name of the
lord, the God of Israel.

Zsther 6:19:
The Jews had light and gladness, and joy and honor.

Fsalms ©7:111;,
Licht 1s sown for the righteous, and zladness for the
upright in heart,
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Jeremiah 25:10:

« » » voice of mirth and the voice of gladness. . .
the sound of the millstones and the light of the lamp,

Documentation page: H2
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Ibid. letter 51,

Asher Hesponsa, Kelal 55, no. 9.

Fiskel ha-Hosh, Sanhedrin 4:5; idem., 55:9.
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In the previous chapters we have examined the soclzl,
political, religious and communal structures of the late
Medieval Spanish Jewish community. Eowever the primary inter-
est of this thesis is to establish a reliable set of communal
orranization and planning strategies, in concert with the
rabbinic tradition, as reflected throush the responsa of =abbenu
Asher. We have already reflected upon the reneral decision
making concerns of Habbenu Asher, and have presented an over-
view of the thirty responsa selected and translated by this
author. The basic thrust of this thesis now demands that we
carafully examine several of these responsa, in order to estab-
lish the primary orsganizing principles of the community planning
theory of Habbenu Asher.

Before we actually bezin our discussion of the individual
responsum, I would like to =xplain briefly a few of the pecu-
liarities operative within the responsa itself., Of primary
importance is the use, or rather misuse, of 3iblical and Tal-
mudic quotations and themes, The rabtis of every age, and
Rabbenu Asher is certainly no exception, had a very fluid
relationship to the concept of history. They showed no dis-
confort in completely lanoring historical, losical, topical
continulity, or consistency, within, and between, the passazes

open to their scrutiny. 1t 1s a very difficult process, if

54,
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indeed it is even possible, to establish exactly what a
particular passace means 1in its orizinal context. However,
this data, even if it were gathered, would be of very little
use in the understanding of the same passapges as they are

used in the responsa., In this chapter those passages used

by Habbenu Asher will be interpreted as they appear, with this
author attempting to explain them in the way in which, I think,
they were intended to be understood. In closing these intro-
ductory remarks, I would 1like to call the readers attention

to the fact that a variety of different responsa forms sre
1llustrated in the responsa of khabbenu Asher. ZSometimes the
responsa clearly report the guestion as orisginally stated, and
then a full answer is recorded. On other occasions, the
question is paraphrased within the body of the responsa itself,
Some of the responsa are signed, and exhibit flowery sreetinzs
and salutations; while others are practically devoid of these
niceties, There also seems to be & great varience in the
length of the respective responsa. what these various irreru-
larities signify is not clear to this author and I will leave

this question for future scholars.
page 40 responsum ¢ documentation page:lls

And concerning that which you asked: if 1t 1s necessary
to mourn for an apostate or an atheist (denies the Jewish
God but may be an idol worshipper).

Thus it is tausht in tractate Semachot (Chapter 2)
"He who separates himself from the ways of the community; the
Jewish people must not busy themselves with him (with his
burial), nor should they mourn for him (before the burial),
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or mourn over him (after the burial).™

This responsum clearly indicates that individual Jews
must actively engage themselves in the existine institutions
and mores of the Jewish community, in order to avail them-
selves of the great variety of nurturing care and services
afforded to constituent members., There is no more important
issue available to a Jew than the proper care and respect given
to the dead, ~rfor this reason, the denial of these dignities
may in fact be the single strongest inducement by the Jewish
community to keep its constituent members within the normative
ranks of the soclety.

Earlier in this thesis we acknowledged that the Jewish
community is really an advanced form of religious democracy.
Fredating the Soclal Contract theorists, Hobbes and Locke, by
five centuries, habbenu Asher, like them, understood that an
individual had to zive up certain individual rights in order
to accept the greater protection and sunport of a communal
structure, In the case of our responsum, the “ticket of admis-
sion" into the communal system was an acceptance of the mono-
theistic nature of Judaism. Those who either refused, or
fajlled, to adhere to this philosophy lost their right to be
part of the society.

In the Appendix we shall discuss the impact of this type
of social contract theory, as well as the other issues toc be

discussed in this chapter, on the Jewish communal world as it
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appears in our own age, and I will suggest some possible

strategcies for future communal planning.
pace 18 responsum 3 documentation page: 75

Concerning your question if a (knowledgeable) man knows
that his words and decislions are not heeded by the people,
whether he is obligated to urse them (to observe the law) or
(apply to them the rule:) leave them alone in order that they
err (transeress the law) inadvertently and not willfully ( not
be in the category of intentional sinners). If it is clear
to him that they will not accept his decision he should not
warn them, for as we say (Betsa 30a) “The addition to the fast
of Yom xippur (for more than 24 hours) is from the Scriptures
yet women eat and drink until dark (on erev Yom Kippur so that
their fast is really nc more than 24 houre long) and we do
not object to this (their actions). However, if there is some
doubt (as to thelr response to the warning of their obvious
transeressions) he should warn them in order to save his soul."
(If there is doubt to their reaction and he does not tell them
of their transgressions he would become culpable for their
sins and the state of their souls.)

This responsum very interestincly refines the responsibi=-
11ty of those who are the institutional leaders of the relisious
democracy as described in the previous responsum, There we
saw a very clear example of individual exclusion from the
privileges of the society hy one who exhibited overt anti-
social behavior. Here we find a carefully articulated social-
psychological-religious interpretation of the gravity of con-
demning the zeneral population for particular activities, which
are not particularly serious, yet clearly against the religious
code (constitution) of the soclety.

The precise guestion 1s whether a knowledgeable individual,
vresumably in some position of communal authority, may inform

the community of a transsression from relisious-social propriety,



58.

when he is confident that they will not abide by his statements,
Betsa 30a as used by Habbenu Asher clearly “"proves" that it

is better to have people transgress unintentionally, through

a lack of understandinz of the particularities of the social-
religious code, rather than to force them to chose to willfully
disregard the law, It is important to add here that the above
statement is true only if the knowledzeable individual is
absolutely positive that the people will disregard his council.
In the presence of any reasonable doubt as to the acceptance

of his teachings the situation is completely altered. "If
there is doubt to their reaction and he dces not tell them of
their transgressions he would become culpable for the‘r sins
and the state of their souls."

In short, w2 have now added a moral dimension to our
relirlous democracy. At 3ll times the leaders of this insti-
tution must be aware of both the letter and the intent of the
law, The communal organization 1s not well served by leaders
who force the constituent members to willfully disresgard
comminal injunctions. This type of behavior can only push
the masses into social-political revolution, and, nltimately,
will spell the end of the institution ascribinc to this type

of zullt induced behavior.
page 16 responsum 7 documentation page: 86

If the coneregaticon agrees on a matter an individual
(member may not object, on this matter the Torah states:
“. « » follow a multitude (majority)*” (Sxodus 23:2) and if
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it were not done (lit., "“if you do not say thusly) thusly
there would never be a valid conzrezatlonal ordinance for
when would a2 congrersation agree unanimously?

This responsum affirms the religious~democratic prin-
ciple of binding majority rule, The ideallist might wish for
unanimity in all decisions, but the practiecal individual
reallizes that this is an unreallistic desire, The old Yiddish
adage that when two Jews arrue, three poslitions are beine ex-
pressed, serves well in bolsterinz the importance of bindine
majority rule, Yet, is thils simple state of problem solving
really sufficent for a relicious-democratic society as complex
as that described in our responsa? The following responsum
answers the gquestion with a clear, "No!"., And introduces us
to that which lousseau, 500 yvears later, referred to as the

tyranny of the majority.
page 22 responsum 3 decum=2ntation page:; 101

In addition instruct us concerning a congrezation which
prlaced a ban, Is its validity dependent on the majority or
can the minority protest (and reject the ban (or ordinance)
for themselves), And wnether one should follow the majority
even if i1t is a financlal matter and the rich are in the
minority?

AN3SW=ZZ: When a conzregation places a ban, if it 1is
concernine financial matters, (the decision) follows after
the majority of the monied people as i1t is in (the case of
the caravan (Baba Xama 11Ab) which was attacked and plundered
by a zang in the desert, that the calculation (of individual
loss or responsibility) is based in accordance ( to individual)
financial (participation in the zoods of the caravan). And
thus likewise here with the “"ban"(ordinance) which is concerning
a financial matter the majority of the monied people must be
decisive and it is not possible for the majority of the people
(nf the Jewish community) who give a minority of the tax money
todecree a ban (to tyrannize) the rich accordins to theilr
(the poor's) will.
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Here we see that Habbenu Asher was interested in scrupu-
lously protecting the rizhts of the minority of individuals
who provided the majority of the capital used by the conzre-
zation,

Throushout the responsa dealing with communal life, we
find a central theme: money. Then, as now, it was difficult
to keep the institution financially solvent, and xabbenu Asher
thought it morally improper for those who did not give the bulk
of the money to dictate its use. The sagacious Asher knew that
oversimplification was the bugaboo of small minds and, ther< ore,
mandated that the communities be very careful in their insti-
tution of majority rule. 1In this case the majority of the
congregation who were poor were not allowed to tyrannize the
minority who were rich. After all, justice with moral decency
is the ascribed =zoal for any relirious democracy.

Also of importance in our examination of the communal
planning imperatives, as prescribed in Habbenu Asner's responsa,
1s the determination of the real needs of the community. The
following responsum should be of particular interest to the

Central Conference of American ;iabbis!

pace 18 responsum 1 documentation pare: -3

Concerning your gquestion of a congrezation that has
sufficient funds to hire either a rabbl or a cantor (but
not both), which one is >f primary importance? (Answer)

If the rabbl is outstanding, great (in his knowledse) of
Torah, an exvert in ritual and civil law there i1s no doubt
that the study (and teaching) of Jewish Law (and traditions)
is of primary importance. FHowever otherwise (if they cannot
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afford hirine such a rabbl) a cantor is more preferable in
order to fulfill the oblipation of services of the majority
(conszregation).

Zere we see that the decision i1s based on the needs of
the majority of the community. This responsum instructs us
of the clear understanding which FEabbenu Asher had of the
communities for whick he wrote responsa. The community in
question is obviously a poor one. It is apparent that both
cantors and rabbis were pald for their services in the 14th
century, and that a competent rabbl commanded a largs salary.
A rabbl of low competence would afford the community little
benefit, while, apparently, all cantors could fulfill the
obligations of leading religious services, and this religious
obligation seemed to be the greater need for the majority of
the community. This is a striking example of our relizious-
democracy in action, with the prime directive, the good of the
majority, clearly operative,

The final responsum examined in this chapter (althoush
1 strongly sugrest that the reader examine all the responsa
presented in the documentation section) deals not with the
concept cf religious-democracy and its implications, but,
rather, with the insidious, seemingly harmless first stages
of assimilation, As mentioned in earlier chapters, the Medieval
Jewish community of Spaln was a melting-pot for Islamic,
Christian and Jewish cultures. Assimilation, and even con-

version to another falth, was constantly a problem. To
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protect against this process Habbenu Asher very clearly
states his position on what, on the surface, seems a very
simple, harmless incident, of hanging a decorative loslem

prayer mat on the wall of the synamogue,
pace 16 responsum 2 documentation page: 76

What you asked on the matter of a small mat which is
called in Arabic a sagadah which the VYoslems customarily
pray upon (which 1s decorated) with the fisure of a black
welsht whether or not it is permissable to hanz this (mat)
in the synagogue on both sides of the sanctuary and to pray
opposite it, And even though Sod forbid, that any Jeow would
pray intentionally to a prohibited object. Concerning this
matter I inguired and investigzated it and it has become clear
to me that the practice was to prohibit it here in Toledo; to
plzce a mat like that in a house of assembly to sit upon it,
how much the more so to hansg 1t on the slide of the sanctuary
(where the Torah is). This is because they (the Jews who object
to 1t) say that the same black imaze upon it is the shape of
the place which they (the VMoslems) visit toc celebrate there
in their land (i.e., the Kaaba the biz black cube found in
Necca). And also there are those who will say that this is
the image of Markolius (Mercuius) (a Roman god) and it was
customary for them (the Komans) to pray upon it and to prostrate
(go down on their knees) upon it in their prayer sessions, And
furthermore they said to me that the mat is called a sagadah
because they prostrate themselves upon it., 4nd this being so,
it appears to me (it is my considered oprinion) that it is
prohibited to hang 1t in the synaszogue at all, how much the
more so on the side of the sanctuary (where the Torah is kept);
and it is necessary to remove it from the synagogue in order
that there should not remain any reminder in the synagogue.
Why should we place suchk an iftem as this in our synagogue
that 1s ready and prepared (to use them) for their (the Moslems)
prayer? And it is not proper for any Jew to object to this
in order to place a mat llke the one mentioned in the synacogue.
All who transsress this (decision) turn away from the straight
path and go towards the evil path, and it is proper to chastise
Mm. “hat appears to be right in my eyes I have commanded to
be written and J have signed 1it,

Asher son of the Zabbl Yehiel, may his memory be for a
bleszing,
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Eere the sagadah hangineg on the wall in the synagogue
is seen as a danrerous precedent, If this were allowed, why
not also display a mandelah or a symbel of yin-yang? After
all, they are decorative and who could deny their beauty,
or that of an ornate crucifix? 1In this light , the problem
and response gquickly becomes clear, The relicious-democracy
reflected in Habbenu Asher's responsa has 1ts base in the
responsibility of the adherent members of the community to
be Jewish, The precepts of this Judaism preclude the quiet
acceptance of assimilation, Habbenu Asher, throush his responsa,
must become the defender of the faith., For, in retrespect,
one gets the impression that it is not so much the contents
of the law applied, as the authority administrating, which
save the parties involved the feeling that they were judred
accordinx to “"the Law of the Torah.,” And "the Law of the
Torah", as reflected throush Habbenu Asher, clearly excludes
the use of a sagadah, even for decoration, within the synagogue,
That there could have been any other decislon would have
relegated the relizious-democracy, as carefully developed over
the centuries, to a capriclous system of randomly applied dogma.
Rather, throuch the careful scholarship and pilety of Habbenu
Asher, 1t remained a high-minded moral imperative to elevate
the communal concciousness and the individual souls of the
constituency blessed to share in this great relizious-democratic
experience,

One major question remains in the mind of this author.



Fow can we use, 1f, in fact, we choose to, the community
planning consciousness as expressed in the responsa of

Habbenu Asher? The Appendix is dedicated to this problem,
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The complex urban religsious-democracy, as reflected
in the responsa of rfabbenu Asher, offers the modern reader
a rich assortment of community planning strategies, We find
that a morally aware, scholarly oriented soclety can assure
the maximization of human potential, and fulfill the indivi-
dual personal needs for spiritual, intellectual and emotional
growth. It 1s not a static system, dependent upon impotent
dogsma enforced by erangs of thugs., But,rather, an imacinative,
dynamic egquilibrium predicated on the genius of Jewlsh thought,
constantly beins realisned to the majority needs and realities
of a particular discrete moment in history. The creation of
such an enliehtened relizious-demceracy can be well under-
stood in view of the exlstence of the Jewlsh judicial autonomy,
operative in the davs of Habbenu Asher, and the practical
arplication of Jewish law through the responsa,

Une of the instructive features of Jewish history is that
neither the loss of political independence, which was compara-
tively short lived, nor the loss of the physical bond with the
national homeland, the land of Israel, involved the extinction
of the judicial autonomy of the Jewish people, In the long
course of their =2xile and disrcersion over much of the world;
the Jewis? people carriesd their law and law courts with ther.
They scrupulously suarded these institutions, externally by

obtainines charters of rights and privileres from the various
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rulers, and, internally, by strict self-discipline.

Ironically, thes extinction of this autonomy was not
achlieved until the great movements of =urope and America,
at the end of the 18th century, sreatly shook Jewish soclety.
Strangely, the commencement of the emancipation spelled the
end of Jewish avtonomy. The Jews did not seem able to handle
the reality of equal richts. They seemed to embrace assimi-
lationist movements, and clamor for a meldinz of Jewish eroup
distinctiveness within an amorphous conglomeration of Frotestant-
Catholic-Jew sameness, They traded their “kingsdom of priests*®
religious-democracy, based on bindins majority rule, for a
social democracy predicated on the stasnating principle of
government aimed at the lowest common denominator.

The Jews abandoned the social structure which made thenm
the bearers and spiritual arcritects of the world's graat
democracies, They begged for inclusion in corrupt societles
with no price too sreat to accept, They rushed to ignore or
excuse the decimation o their numhers by the helnous Nazls.
Live and let live became +the acquiescent creed of once scru-
rulous Jews who erbraced the amoral world of birs business and
finance, completely forsetting the moral imperatives for which
treir forebears had martyred themselves, In short, the
rodern Jew had rapidly reached a point in history in which the
Jew was no lunger Jewlish,

I 21t at my desk, penning the last pares of my kabblnilc

Thesis, on the hrink of becomins a Heform -~abbi. I live in
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the United >tates of America, the zreat "democratic"” home of
the larsest population of Jews at this moment 1n time on the
planet Zarth, ¥y rabbinic tralninec has afforded me the
opportunity to work with zeform Jewish communities from the
West Coast, through the lidwest, to the Zast Coast. CZverywhere
I find communities of secularly sucessful congregants virtually
Jewishly 4lliterate, 1 am appalled to find that less than
one percent of the congregants I come in contact with are
capable ol reading Zebrew well enough to lead a religlous service,
the percentage 1s even smaller of those who can understand the
holy Tongue, The great works of our tradition, i.e., Tanach,
falmud, ¥idrash, Codes and Hesponsa are unknown entities to
the laity, NForals and ethics are abandoned for guick expediency
and financial profit. Yet despite this horrendous reality,
I am not despondent about the future of Judajsm,

I sense a resurgence of Jewish consclousness amones some
of my rabbinic peers, The Jewish intellectual community is
berinning to come out of the closet and affirm for all to see,
the viablility of a Jewish life-style, the commitment of adher-
e2nts to 2 rellsious-democratic Judalsm based on the full rich-
ness of our heritare, and not the hankrupt amoral dereneracy
of tne public ethos, The tools for sucr a renalssance are
avallable, s have a sisnificant numrber of committed Jewishk
rabbis, rabbinic students and Jewlsh communal workers who are,
individually, workins fo create anew the reality of Jewish

communities and Jewish communal counsciousness., Jewish scholar-
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ship has never been more ppolific and we are blessed with a
vianle Jewish state, Israel, flourishines despite a2 maelstrom
of social, political and economic adversity.

What we need to allow all of this to flower is a concerted
zroup effort., We must abandon the ridiculous "numbers games"
of most Jewish institutions, and free ourselves from the
monolithie financial drain of our edifice-complex ridden Jewish
institutional community. e must adopt a social contract
oriented towards a relirious-democratic cecmmunal system which
aims at quality, rather than guantity, within the Jewish
experience, Fresent Jewish communal experiences have converted
once dynaric Jewish religsious, educational and communal insti-
tutions, into =sountry cludb oriented, relisious, life-cycle
service stations, We have bent over backwards to accommodate
the 1l1l-informed and non-motivated, at the expense of drivines
the intellectually active, spiritually motivated individuals
fror our midst,

we need a new Jewlsh manifesto, basea on tre zenius of
our history, and respondent to our highly romplex industrislized,
urban society, e have allowed Jews to become isolated,
aljenated, disenfranchised human beings, alone within the
crowded metropolitan settines, Yet we have the tools to rein-
sti11]1 zenuine human warmth and Jewishk commitmen*t. We must
bulld multi-renerational communities committed to human needs.
we must cease to be arald of relirlosity and spiritual devel-

opment of human beinzrs., And, most assuredly, we must recreate



a positive settins for human beings to feel nurtured and
fulfilled. Never befcre has the need been so urgent for

the redemptive mission of Judiasm to azain assume 1lts proper
role within the psyche of the Jew. The "yoke of the Heavens"”
must again harness the creative potential of thils seneration
of Jews and of the cenerations to come, e must bezin to
hear the volce of the prophet in the marﬁetplaee. demanding
that the Jew take his/her rightful place in the partnership
with Sod, strivine towards the perfection of the world,

If we fall to accept this challenge we are traltors to
our tradition and our destiny. No one ever suggested that
being a Jew was a simple or easy task. Let us forget our
neurotic need to brinz back to our pabulum imitation of Judaism
all the unaffiliated Jews, FHather let us take those who are
willing to accept the social contract oriented commitment of
a relirious-democracy, and builld a better realityv. Eistory
and our tradition demand that we try. “ith the help of Sod
we will succeed,

It is possible to catch a wlimpse of this more satis-
fyingly Jewish community as we reconstruct the present, using
the insigzhts =zleaned from our discussion of the responsa of
Zabbenu Asher, Of primary importance would be the risht and
privileze of the inaividusl Jewish community to determine
and implement tiiose programs and institutions they recognize
as beinz needed, They weould certainly have to assurs themselves
of the creation of, or access to, 8l1 the social services.

The needs of the poor, the widow(er), tre orphan, the 111
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and the dead would be of a high priority. Schools, libraries,
houses of worshlp and assembly would have to be instituted,
with the particular curricula and liturgy constantly evolving
to meet the deepening needs of the constituent members.

The individual communlities would need to democratically
elect, and periodically review the effectiveness of, their
leaders, teachers, scholars, rabbis and cantors. No individual
could set themselves above the law of the Jewish community,
Zach public official would in fact be a servant cf the people,
with the various officials not willfully imposing their own
values on the people, but, rather, interpreting the variety
of consensus opinions gleaned from the tradition, and bring
them into consort with the realities of the particular incident
and period. Usins such a systerm (obviously the above is a
description of the responsa process itself ) the particular
Jewish community would be fulfillinr its true obligation to
Judaism., Of tantamount importance 1s that the individual Jew
is offered the right and oblirzation of free choice. Because
of the nature of the social contract foundation, this social
structure demands that the individual confronts his/her moral-
ethioal needs and desires, and commits him/herself to a com-
munity which is based upon those particular moral dimensions,
Cnce the cholice is made, and the particular member 1s accepted
by the community, he/she is committed to follow ths majority
rule decislions of that soclety. It would be well to keep in

mind the various technigues of minimizine the tyranny of the
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majority, as described in the previous chapter,

The particular beauty of this syster 1s that a consti-
tuent member of the community can no longer remain estranced
or alienated from the community. =Zither the community changes
its viewpoint to include the individual variance, or the
individual withdraws his/her membership from the social con-
tract., In this way we bulld a true religious-democracy. The
individual knows the value system to which they ascribe, prior
to commitment, There 1s no anarchy or revolution here tut,
rather, an orderly process of =2volved law and convention,
based on Jewish principles and completely within the acceptable
1imits of the individual members. This community, by virtue
of 1ts direct connectior. to Jewish law, and its intimate re-
lationship to the actual lives of the constituent members, must
by necessity inculcate, at 1ts very base, the doctrine of
continued intellectual, emotional and spiritual srowth,
Judaism, as I understand Sabbenu Asher's interpretation of it,
can move in no other direction., It would seem necessary for
these communities to be rather small in =size, since the very
nature of relirsious-democracy dictates that the individual
members know one another and participate in the public and
private celebrations together,

At the base of this entire thesis is tks underlyins
Principle of separating between the holy and the profane.
Cur value judeements may fluctuate in time, but at any discrete

instant we must be able to decide what is risht and what is




72.

wrong, ~abbenu aAsher had tc do this, ultimately commiting
himself to 2 position, after reviewing all that the tradition
and his own life experience shared with him, We Jews must
also allow ourselves to make the commitment necessary in
beines a Jew, After all, to paraphrase the Tanach , we Jews
are a choosing people, Our new religiocus-derocracy would
demand that we make a cholce as to our lives, our values and
our aspirations. Habbenu Asher shows us a way to a better
communal 1life and a richer Jewish experience, Yet, happily,

the ultimate choice 1is ovurs and 