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This rabbinic thesis offers an examination of the natur::.e 
and function of certain principles of ethical tikkun within 
Jewish Law . In so doing, it atteapts to probe aspects of the 
balachic ability to respond to changed conditions of life . We 
pursue this endeavor through a detailed analysis of a 
collection of takkanot de•igned to effect palpable legal 
alteration. 

The thesis opens with an introductory chapter that begins 
by describing the mechanism of tikkun. and discussing the role 
of the takkana within traditional Judaism . We then provide a 
clarification of what is considered an "ethical takkana." and 
establish a differentiation between rabbinic aitzya-oriented 
ethical thinking, and modern values-ordering conceptions . We 
specify what is understood by the term "ezplanatory norms," and 
point to the subjectivity inherent in attempting to evaluate 
the mooted ethical intent of such noras. 

Three subsequent chapters, comprising the aain body of the 
thesis, explore the application of a sa111plin9 of these norms in 
providing justification for halacbic refine .. nt. Exaaples of 
takkanot containing the principles of darchci 1haloa, darchei 
QQAa, and tikkun baolam are studied, in order to deteraine the 
role played by these explanatory principles within halachic 
enactaents . Each of these three central chapters scrutinizes a 
single principle, tracing its development through the texts of 
the Mishna and Talmud, as well as through the prisms of a 
variety of medieval and later respondents . 

Our inquiry discerns that while the principles were 
utilized in a nuaber of applications that were essentially 
pragaatic, they were also regularly applied within takkanot 
that attempted to act for the ethical. In these latter 
instances, they were often the catalysts of substantive 
alteration in the balacba. inspiring cban9e tbat ventured well 
beyond the cos.etic. 

A final, concluding chapter investigate• the possibilities 
for conteaporary ethical adjust•ent of the balacba. The 
positions of three •odern Orthodoz tbinlufrs <Louis Jacobs, 
Eliezer Berkovit• and Walter Wurzburger> are assessed in regard 
to the question of potential halachic refora in an ethical 
direction . We distin9uisb between current funda .. ntalist and 
non-funda•entali•t approaches to the halacha. By analogy to 
the debate over critical legal theories within conteaporary 
jurisprudence, we appraise the present-day merits of 



• u. 

alternative vi••• on heleqlae . .,. ezplore tbe differing IM>dern 
per•peatlve• on tbe famtloalDg of tbe •etblcal principle•,• 
ADllt ....,..t po••lbl• capaoltl•• 1n •blob tber al9bt be 
effeotlve wltbln aarrent balacblc •tractare•. 

Tbrougboat tb1• tbe•l•, oar attention 1• focuHd upon the 
UDCOverlng of tbe•• qaletly po .. rfal prlaalpl•• of ttkltpp. and 
tbelr role--botb pa•t, pre .. at ADllt potentlal--in •baplng 
certain ethical feature• of the laaltpl>t •• " know it today. 



Part of being a Jew is recognizing that there are times 
when one must pause before hurrying on . We must seek to 
interrupt the endless stream of activity which, for so many, 
abides no delay . There are moments which call us to disengage 
ourselves from the ongoing struggle, and simply to appreciate 
the priceless gifts tha~ are ours . 

This is such a moment . At the threshold of endings and 
beginnings, with nights--and years--of journey ahead, I pause 
now to nod my acknowle~gements (for surely it would be chutzpa 
to think that one could e%press them fully ) , to those who have 
helped, sustained, and nourished me . 

I firstly voice my thanks to the individuals who have 
inspired, guided and encouraged this work: to Dr. Ben Zion 
Wacholder, a master Talmudist, who first introduced me to the 
captivating nature of Talmudic wisdom, and who patiently 
illumined for me the deeper levels of so many beloved texts; 
to Or . Barry Kogan, who began to teach me Jewish philosophy in 
Jerusalem, and whose penetrating mind continues to raise the 
most probing questions . . . his kind and gentle perspicaci ty has 
been highly valued; and to Laurie Simon Goldman. whose 
exceptionally fine grasp of the English language enabled her to 
edit this work with consummate skill and care, and whose 
friendship has always been a source of warmth . To each of them 
goes my profound appreciation . 

This thesis, though, denotes the impact of an even wider 
sphere of influence, over a far longer period. Too numerous to 
ment ion are the individuals whose sagacity and sensitivity have 
shed light upon my path during these past few years . Those who 
have nurtured my intellectual and spiritual development are 
spread over a number of continents, and have contributed to the 
richness of my life in many diverse ways. To each of 
tbem--family aembers, teachers and friends--may this note 
convey my sense of gratitude . It is, however, my fervent hope 
that they will not find tbe fullest articulation of •Y thanks 
merely within the generalities of these printed words . Rather, 
•ay they find ay appreciation reflected in the contributions I 
might •ake as a result of that which I have learned fro• them . 
May the f~uits of this a•piration, in soae •••11 way, bespeak 
the highest values and tbe most cherished ideals of these 
eiceptional men and women . 

Daniel L. Schiff 
February, 1987 
Shcyat. 5747. 
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£1t&l>IB 1 

It vas Yocbanan ben Bag Bag. a sage of tbe first century 

prior to tbe common era, who was credited with the immortal 

words, "hafoch ba vehafoch ba, dechula ba," "turn it [the 

Torah) and turn it, for everything is in it . "{l} The Torah, 

like a supreme kaleidoscope, could--through a process of 

judicious rotation--refract light through its given quantity of 

translucent particles , and thereby capture every pattern 

allowable, from the most simple to the most sublime . A 

self-contained system, it was seen to be capable of offering 

new facets and presenting altered arrangements, if one would 

but turn it and look into it in the appropriate aanner . 

Photons, however, are amenable to rigid laws in ways that 

communities of human beings , observed over long periods of 

time, are not . Once the mirrors have been placed in the tube 

of an actual kaleidoscope, it will continue to provide 

consistent spectral brilliance for every person who uses it . 

But the same cannot be said of the way that human beings have 

interacted, over time, with the legal mirrors of established 

lav codes. Huaans do not always travel neatly in straight 

lines, and so they sometimes come into contact with old laws at 

unexpected new angles , in ways that their forebears could never 

have anticipated. The resulting intersection of such altered 



paths with static laws can often be an opaque gloom, far 

removed from visions of spectral brilliance . 

Under such circumstances, it is no longer sufficient merely 

to "turn" the kaleidoscopic Torah, hoping that light will 

reemerge . A more radical movement ls required: the 

mirrors~the laws-- themselves need to be realigned so that .. 
light iaay again emanate from the new path upon which human 

be i ngs have embarked . A new understanding of the law needs t o 

be formulated so that it might suitably reflect the altered 

human condition. Within the halacha (Jewish law ) which flows 

from the Torah, such a realignment. such a correction of the 

legal angles, is known as "tikkun . " And just as mi rrors wi thin 

a tube can only be adjusted within certain presc ribed limits, 

so t oo for the laws of halacha . The process of tikkun was 

traditionally undertaken within the parameters of specific 

guidelines. These led to new legal enactaents, appos i te t o 

changed situations and referred t o as "takkangt." C2 > 

Deuteronomy 17 :11 contains t he fol l owing instruction to 

B'nai Yisrael : "According to the law which they shall teach 

thee and according to the judgement which they shall teach 

thee, thou shalt do; tbou sbalt not turn aside from tbe 

sentence which they shall declare unto thee to the right band, 

nor to the left . "{3) Further along, the passage "Ask thy 

father and be will declare unto thee, thine elders, and they 

will tell thee," is found in Deuteronoay 32:7 . (4) The right of 

the "halachic scholars and otber competent bodies" to enact 



takkanot was said to derive from tbese proof-texts . 

Consequently, takkanot were viewed as constituting tbe products 

of the activity of competent halacbists in each age, 1n so 

fashioning the law of the Torab as to make the mitzyot 

(commandments) fully applicable in the lives of the people . 

And tikkun was seen 15 a utopian process of repairing, 

improving and perfecting, fUch that the resulting takkanot 

might reach for tbe greatest good. As one modern balachlst bas 

formulated it, 

tbe takkanot usually consisted of positive actions. enacted 
by tbe authorities of every generation from Ko••• on down, 
including prophet, sage, rabbinic court, and general 
coaaunity, and addressed themselves to specific situations 
where the good and moral welfare of society were 
involved.(5} 

The social welfare component of the takkana was further 

attested to by Maimonides , who wrote in his commentary on the 

Misbna that this "category consists of laws based on empirical 

i nvestigation regarding the social behavior of individuals ... or 

matters which are helpful to society with respect to the 

observance of the Torah . "{6) Thus. by way of example, one of 

the mos t straghtforward takkanot, a.nd--througb its ascription 

to Joshua--mytbically one of the earl i est, was the enactment 

that although the Kinneret <Lake Tiberius) was part of the 

tribal area of Haftali, anyone was permitted to fish there, 50 

long as be did not use equipment that could interfere with boat 

traffic . (?} Tbe Torah mi9ht have led one to believe that the 

Kinneret was set-aside for the use of the Haftali'im only, but 

the le9islation embodied in the takkana established the Torah's 



intention in a manner which simultaneously facilitated the 

social interest. 

Tbe Kinneret issue provides a good illustration of the 

first of the two aims of halachic legislation discerned by 

Henacbem Elon: 

<l> to fill a lacuna in the law created in consequence of 
changed social and economic realities and the emergence of 
problems which find no answer in the existing bala,k,hab; in 
this event the takkanah generally serves to add to tbe 
existing balakbab: 
(2) to amend and vary the existing balakbah to the extent 
that this is dictated by the needs of the hour; in this 
event it cannot be said that the existing law fai~s to 
provide guidance but, on account of changed circumstances, 
the law as it stands creates difficulties of a social, 
economic, or moral nature, which the takkanah seeks to 
rectify or resolve . {8} 

The takkana. from its inception in the period of the tannaim. 

was thus utilized both to create new law, as well as to alter 

existing law in those cases where the rabbinic techniques of 

interpretation did not prove wholly sufficient to revitalize 

the law in changed conditions . This had tbe potential, of 

course, to be a controversial process since it was a Toraitic 

injunction not to add to, nor diminish from, the laws which had 

been commanded <Deut. 4:2, 13:1) . Thus, while many of the 

earlier rabbis perceived it as being permiasable to create, 

under their aegis, substantive legal innovation, this became 

the cause of a degree of uneasiness amongst later authorities . 

Often, such discomfort resulted in attempts being made to 

transmute the changes into forms which exhibited an 

interpretative appearance. In short we might say that the 

process of tikkun. since its inception--and throughout its 
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Talmudic, Geonic, and Medieval stages, down to our present 

day--has embodied a delicate dialectic requiring astute 

sensitivity. For even when only modified perceptions are 

sought, change. of course, is rarely s1D0otb, and when divine 

commandment i s at stake , bow much the more is this true . 

Many takkanot, like our Kinneret example, were primarily 

enacted as pragmatic measures . They were designed to respond 

to practical circumstances, and concurrently to ensure that the 

"Torah, its ways and precepts, should not become strange to the 

Jewish people . "{9} They aspired to no grand ethical reshaping 

of social relationships . The rabbinic mind, however, did not 

comprehend the differentiation between pragmatic considerations 

and lofty ethical ambitions in any way approaching the 

approximate bifurcation of our twentieth century view . As Boaz 

Cohen has observed, "it has often been noticed that in ancient 

society in general, and in Hebrew society in particular. 

religion, law and morals were undifferentiated . "{10} For the 

rabbis, whose legal system was inexorably characterized by its 

religious context, the very act of tikkun was a religious 

endeavor since it sought to discover the Torah's intended 

meaning, and desired to make the 11itzyot live . Hence, insofar 

as it was an ethical mandate to strive for "hayaahar yebatoy." 

"the right and the good" CDeut . 6:18 ) within human society, the 

entire effort for tikkun could be viewed as an ethical venture 

to a greater or lesser degree. As Jacob Lauterbach bas 

claimed, "the teachers of the Halakhah believed that every law 



~nd commandment of the Torah rested on an ethical 

foundation."Cll} 

However, while it is important to recall the pioneering 

nature of balacha as a religious legal system, sti l l "it would 

be misleading to conclude . .. that in the eyes of the inspired 

legislator these rules were of equal significance, . .. albeit 

they were of equal divine provenance."Cl2) This too was 

recognized by the rabbis, as is evidenced by their application 

of different sanctions for varying levels of transgression . 

Though the sages saw all law as having religious value--and 

hence, ethical import--they were also aware that equal 

provenance did not imply equal significance . 

Two factors must, therefore, be borne in mind when 

examining rabbinic takkanot. First, the rabbis did not 

systematize or elevate the "ethical," as the modern mind might 

do, since, for them, the ethical and the practical were viewed 

as components of an over-arching religious framework. As we 

shall have cause to observe through actual examples, the 

upbuilding and support of the mitzya was the rabbis' primary 

ambition in shaping Torah, a task which itself was considered 

to embrace ethical dimensions. 

Second, the rabbis nevertheless acknowledged that their 

takkanot were deployed along a scale of values, and, in some 

cases, aspired to attain to high ethical ambitions . The rabbis 

were aware of a moral hierarchy within Judaism which was not 

"reduced to legal iaperativea . " While this is not the place to 
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enter into the ongoing discussion over whether this hierarchy 

was and is a part of, or independent from the halacha. still 

its existence must be posited if we are to make any sense of 

the reasoning behind many of the takkanot . Just as we could 

not understand Abraham's question to God, "Shall not the J udge 

of all the earth deal justly?" (Genesis 18 : 25 ) , _i f we bad no 

i dea of wha t it meant to "deal justly" independent of God's 

co11111andments, so we could not understand Rabbi Sbimon's 

decision (Sanhedrin 7la) to render the law concerning the 

rebellious son ."inoperative, " if some higher concept of justi ce 

did not propel him t o do so . {13} Hence, the rabbis perceived 

( just as we do ) tha t 

the two acts of neglecting to don phylacteries and 
coamitting aurder--even though they are both balakhic 
tranagresaiona--differ in kind as well aa in degree . The 
first is strictly legal, while the second possesses moral 
dimension . Consequently, they war-rant different logical, 
psycholgical, and correctional responses from us . (14) 

Our discussion, then, will not assume that the •ethical, " 

is to be found in every takkana. though clearly--within a 

religious context--this is a feasible understanding . Rather, 

we shall refer to a scale of value which differentiates between 

the pragmatic or legally opportune at the one end, and ele11ents 

which aim to cultivate a higher ethical intent at the other . 

The definition of •ethics" that we will employ in analyzing the 

takkanot from a modern perspective will assume, then, that 

ethics refers to a systea that •distinguishes right from wrong, 

right being that which harmonizes with the moral order of 

things and serves its purposes, wrong being that which is out 



of consonance with tbis order and would conflict with and 

oppose it . "{15} We shall further assume that the pursuit of 

the ethical inspires humans "with the will and the power to 

choose and do tbe right rand the good] and eschew and abandon 

the wrong."(16) 

But in what areas does Judaism most assiduously pursue the 

ethical? To try to define them in any comprehensive way would 

be tantamount to providing an overview of the values structure 

of Jewish theology, and this we shall not attempt. Instead, we 

will indicate the general direction of Jewish ethical thinking 

by pointing to several "ethical factors" which Aharon 

Lichtenstein bas considered to be of sufficient moment to 

"sanction the breach, .by preemptive priority or outright 

violation, of specific norms . "{17) The factors Lichtenstein 

distinguishes include "the preservation of life, the 

enhancement of human dignity, the quest for communal or 

dome~tic peace, (and) the mitigation of either anziety or 

pain."{18) Beyond these ezamples, in further attempting to 

denote ethical aspirations, we shall ultimately rely on a 

abared sense of aupre•e value which both includes and 

transcends the Jewish comaunity. 

The Jew comaitted to halakb&h can share with others the same 
•oral concepts . When be •peaka of goodneaa, be .. ans 
essentially ha.an bappinaaa and fulfill .. nt. He talks of 
90ral rigbtneaa, referring to the fair protection of 
individual interests, and be utilizes the word •justice' to 
con.note reciprocity and the eliaination of arbitrary 
inequalities. A• a result of tbeae conceptu~lizations, his 
ethical reaaonln9 i• governed by certain principle• of 
inference. He need not retreat into a private 90ral 
language, for th• logic of moral reasoning is identical for 
botb the Jew and the non-Jew . It ia a universal king whose 
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sovereignty over clear thinking knows no ethnic or cultural 
boundaries.(19) 

It will become 1 .. ediately clear, then, that when we refer to 

"ethical takkangt." our intention will be to takkangt 

whicb--beyond the hundreds of takkanot governing practical 

rulings for public utilities, roads, et cetera--demonstrably 

exhibit ethical priorities. and strive toward the highest of 

human ideals . 

Henacbem Elon bas noted, though, that many, if not the 

majority of Talmudic takkanat. were promulgated without tbe 

provision of specific reasons for their enactment . "The sole 

ezplanation accompanying many takkanot was the factual 

background and circumstances leading to their enactment . "{20) 

For some takkangt. however, the general principle, which 

supposedly accounted for their legislation, I.AL included. A 

variety of such ezplanatory norms was devised and applied 

during both the tannaitic and amoraic periods, including such 

motives as "mipnei takkanat bashayim," "to facilitate 

rehabilitation," "mi1hum 1iya," "to prevent hostility," and 

"mi1hug keyed habrigt," "out of respect for the dignity of the 

individual." 

Perhaps three of the most well-known principles, which 

became a part of the reasoning structure of a number of 

takkangt. were "gipnel darchel 1h1lgm." "for the sake of the 

ways of peace," "•ipnei darcbei Do••·" "for the sake of the 

ways of pleasantness," and "mipnei tikkun haglam." "for the 

sake of the repair of the world . " The phrase gionei tikkun 



baglam appears about thirty-five times in the Talmud Bayll, 

with aipnci darchei shalom to be found at least seventeen 

tianes,(21) and the rarer alpnci darcbe1 noag being evident in 

approzimately siz instances. Each principle also appears in 

other rabbinic sources, as well as in later responsa material . 

The colllJDon denominator shared by these principles ls that they 

appear, prima facie, to present structured ethical 

considerations, simpl~ through the priorities which they 

seem--at first blush--to be espousing . For, after all, if the 

aspirations for peace, pleasantness, and the mending of social 

relations were the criteria by which these fifty-eight takkanot 

were enacted, then it would seem logical to deem them ethical 

takkanot of a high calibre, merely by dint of the ethical 

principles invoked to substantiate their raisons d'etre . 

But were these nominally ethical principles also principles 

which prompted action for the ethical in reality? Is the 

impression of first encounter sustained by deeper analysis? 

How influential in the steering of particular aspects of the 

halacha in an ethical direction were darcbci shalom. darchci 

AQAA, and tikkun baolam able to be? In what type of enactments 

were these principles most gainfully employed? Did the rabbis 

utilize these finely-crafted components of the halacba to 

sustain radical ethical alterations, without which warrant for 

tikkun might not have been forthcoming? And ls there a place 

for the application of such principles within twentieth century 

ethical takkangt, that might act to strengthen tbe ethical 

nature of contemporary b1l1cb1? le shall seek to address these 



queutions as our survey, designed to explore these principles, 

unfolds. 

"No investigation of the river's course is possible without 

an examination of the spring from which it emanates."{22} Our 

study, which will focus upon the functioning of the takkanot 
. 

containing these three principles, will, therefore, pay close 

attention to the Talmudic settings in which these norms were 

found . It will proceed--for each principle in turn~to attempt 

to arrive at some tangible answers to the questions we have 

posed, before finally moving toward a consideration of the 

possibilities for tikkun within the watershed we call 

modernity . 

Louis Jacobs has written that "law, by its very nature, is 

categorical and for all . It is down to earth, precise, and 

exact, whereas the ethical ideal is bound to be, to some 

extent, at least, individualistic and subjective . "{23) Me 

begin, then, with the caveat that our evaluation of the 

functioning of the ethical in rabbinic ti~es, and the 

possibilities for the extension of ethical legislation in our 

own day, will, unavoidably, contain subjective elements . The 

virtue inherent in this apparent flaw, of course, is that the 

responsibility will then fall to the reader to critically 

analyze the texts we shall cite in order to ascertain bis/her 

own individual perspective regarding their •ethical" content . 

"One can be an ethical human being without faith in the 

covenantal God, but one cannot coaait oneself to the fullness 
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of the covenantal aitzyah without appreciating the way the 

ethical iapulse is intrinsic to Judai•• as a way of life . ~{24 } 

The activity of tikkup is an enterprise which awakens 

realization of tbe enoraous potential for the actualization of 

the •ethical iapulae• within Jewish life . For it is, perhaps, 

when takkappt are enacted with ethical 110tivations that the 

•fullness of the covenantal aitgyah• is aost resoundingly 

affir .. d . Discerning the extent to which this affiraation was 

aaplified through the presence of these principles, may well 

aake us aore sensitive to the possibilities for, and the 

liaitations upon ethical tikkun within tbe balacha of our own 

generation . 



ll. 

aauu 
Ever since Moab'• turtle-dove first fluttered back carrying 

an olive-branch in its bill, the bird bas bad a symbolic 

connection to peace the world over . It must be observed, 

however, that those humans who dealt with and handled birds 

were not necessarily always the most peace-loving of people . 

The pigeon-trainers of the Jewish communities of Babylonia, for 

example, represented a conspicuous illustration of a tendency 

toward the unscrupulous. Barred from being witnesses or judges 

in the batei din (courts) of Israel, their disqualification was 

grounded in the observation that the pigeon-flyer was sometimes 

not only a bird-racer, but an 6.c.A.- - "a fowler, one who puts up 

decoy-birds to attract other birds from another's dovecot"--as 

wall . And though th• conduct of the A.ca. could not be 

technically defined as robbery in a legal sense, still it vas 

so ra9arded in terms of supra-legal relations between 

neighbors . •Hipnei darchei 1baloa,• "for tbe sake of the ways 

of peace,• luring from the dovecots, though not technically 

outlawed, was considered a sufficient breach of proper moral 

conduct to cake the i[A. ineligible for any responsible role in 

the rabbinic courts . {25} 

Rasbi observes that the disqualification of the 6.c.A. 

originated from the Exodus verse, •You shall not join bands 
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vitb tbe guilty to act as a aalicious vitness . "C26} pc 1urc, 

of course, the Al:&. was not guilty since •according to strict 

law, these birds vere considered as seai-wild, and therefore 

ownerless . Yet it was robbery on accoant of 'the ways of 

peace . '"(27} In the interest. of peace, tbe ltA. was not 

allowed to get away with bis behavior , but was branded as 

wanting in integrity, and sanction• were applied against him i n 

order to attempt to discourage such unfair conduct . 

In this case and others in which the rabbis felt the need 

to create innovative legislation in order to perfect tbe law, 

they turned to the principle of darcbci 1halgg . An aziom which 

sought the •ways of peace,• darchoi ahalgm began as a tanna1t1c 

device designed to ensure that " tbe legislative purpose of the 

statute was the prevention of coaaunal conflict which would 

result from soae i mmoral pr actice not otherwise limited by 

lav . "C28} Though utilized by the amgraim. truly extensive 

application of darcbci sbalgm clearly belonged to the period of 

the tapp•ia. Indeed, so great was the concern for coaaunal 

baraony amongst tbe tanp•im tbat tbey applied tbis principle in 

the context of a plethora of varying takkapgt, enacted, by and 

large, in order to ensure tbat the balacha would not be a 

source of societal friction. 

tsi1bpa Gittin contains within it tbe greater. proportion of 

the enact.ants aade aipp•i darcboi 1baloa. The a11bn1 first 

turns its attention to issues of public honor, deteraining that 

•a cgben (priest) reads (the Law) first, and after hi• a 
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levite, and after him an Israelite--in tbe interests of 

peace.~{29} Originally, though the Law required that the cohcn 

should read fro• the Torah first,{30) be was nevertheless 

peraitted to yield this honor to an Israelite, and tbe 

Israelite was allowed to accept .( 31) On Sbabbat and festivals, 

however, when the synagogue was crowded, tbe r~is disallowed 

this practice of letting others read in the cohcn•s stead, 

aipnoi Oarcbci shalQm. Rasbi ezplains that this takkana was 

constructed in order to prevent quarreling and jostling for the 

bonor of reading first . {32) R. Menachem b. Sblomo Melri 

elaborates that it prevented rancor against a cohcn vbo 

apportioned bis honor to one person and not another, and 

accusations that a given person bad read tbe last time in place 

of a cpben. so another should read this time. Whenever, 

according to the Meiri, large numbers are to be found in the 

synagogue, jealousy ls also to be found there, and hence, as 

R. Mattena observed in the qomara, on Mondays and Thursdays 

when Torah was read but the multitudes were not present, the 

cpbcn was authorized to reapportion bis bonor . (33} Tbe Heiri 

ia .. diately indicates, however, that Mattena•s observation had 

since beco.e theoretical because, as the Tpsafpt note, nullbers 

began to appear in the synagogue on weekdays as well, and hence 

the cphep was required to read first, just as be would on a 

Xga Tpy.{34) 

In the aidst of the qa .. ra•s discussion, &baye questioned 

R. Joseph about the need for this aisbQA: 
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Is this r11le only Ca Rabbinical one) in the interests of 
peace, or does it derive froa the Torab?--He answered: It 
does derive fro• the Torah, but its object is to aaintain 
peace. But the whole of tbe Law is also for the purpose of 
pro.oting peace, as it is written, 'Her ways are ways of 
pleasantness and all her paths are peace'(35} 

R. Joseph bere appears to express a fundaaental perception that 

the intention of the entire corpus of Toraitic Law was none 

other than the pursuit of peace, and hence the objective of any 

takkana could only be to elicit tbe Torah's already implicit 

baraonious purposes . Th i s somewhat hyperbolic statement 

cannot, however, be taken too far . For the Talmudic text would 

seem to provide more of a rhetorical, contextual support, than 

a defini tive ideological position. In the words of Walter 

Wurzburger, 

There is no indication whatsoever in the Talaudic passage 
cited, that 'the ways of peace' represent the ultiaate aim 
and overall objective of the Torah . The texts in question 
really eapbaaize that 'the ways of peace• represent one of 
tbe nu .. roua features characterizing the precepts of the 
Torah . (36) 

The importance, though not the paramount distinction of 

peaceful intentions, is hereby affirmed . 

But why, it might be inquired, did the Torah--whicb was 

recognized as being divine--require tikkun in order to assure 

its smooth, peaceful integration into a particular societal 

context? Eliezer Berkovits provides an answer wbicb is ably 

demonatrated time and again: 

•often, in tbe area of int...erpersonal relationships, 
corrective innovation bad to be attached to tbe law . 
beco .. s neceaaary bee&u•e tbe law 1• always general. 
its very general validity is, at times, unable to do 
to tbe particular or •pecific . •(37) 

This 
But 

justice 
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Such also was the nature of the answer which Abaye eventually 

provided to R. Joseph in this particular section of qeaara. 

For one might have thought that the darcbei 1balpm princi ple 

would suggest that the cohcn pay respect to teachers or 

superiors by deferring bis primary position to them, even if 

they were not cghanim. in much the same way as he who breaks 

bread--though be has the right to help himself first at the 

table--aight invite his teacher to precede him . But such an 

interpretation would have led to disputes in the synagogue, and 

hence the takkana was required in order to stipulate that 

darcbei sbalgm in this situation deaanded that the specific 

sequence be adhered to--virtually without deviation--even to 

show respect for one's maaters . {38) The appropriate 

specificity of the law is hereby clarified . 

The geaara, however, immediately provides a case apparently 

contrary to this sense of the principle . It is reported that 

R. Aaai and R. Asai, "the most distinguished cghanim of Erctz 

Yi1ra1l," used to defer to the Israelite R. Huna even on 

Shabbatgt aJ\d Festivals . This led to a difference of opinion 

aaongst the rishonim aa to what ezactly constituted darchcl 

1b1lpa in this situation. Some maintained that in the case of 

one who was a q1dgl-h1dpr, preeminent in his generation, it was 

appropriate to defer to hia, aince--considering that there was 

nobody of equivalent atatua--it could hardly be the cause for 

ill-feeling . Others, however, were of the opinion that darcbei 

ahalpa did not indicate such deference, since generatio~l 

renown through all co .. anities was no longer ao definitive as 
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it bad been in tbe time of R. Huna, and hence it was better for 

an ignorant cohen to precede the aost outstanding levite or 

Israelite, •o as to ensure darchai •halga.(39} Darcbei shalom 

then, bad an adaptable application in this oontezt, implying 

different potential outcoaes, according to tbe form of the 

varying calls for societal harmony. Each application appeared, 

however, to seek the most appropriate balance between the 

values of honor and orderly equality, in aspiring to the sum.mum 

bonum for that particular generation . 

Moreover, such adaptability is amply affirmed by the 

corresponding text in the Talgud Yeru1balml . There, the 

Palestinian rabbis ordained that in •a town which is entirely 

(composed of) cobanim, (if there is one Israelite amongst them] 

the Israelite reads first for the sake of the ways of peace," 

in order to prevent competitive strife amongst the cobanim . {40} 

This apparent inversion of the Torah's ruling prompted the 

Korbin Ha-Iida to question: 

And is this not [different] from Scripture? How are they 
permitted to change (•uch a matter) in the intere•t of 
peace? But surely the rabbi• have such authority to uproot 
•0Mtbin9 fro• the Torab thro119b (the principle ofJ IL.Wl 
y•a11i--1cting to suspend the law in a positive aannerrC4l} 

There were those amongst the riahonig, however, who disagreed 

with this insight coapletely . R. Yosef Kolen CMaHaRiK), a 

fifteenth century respondent from Italy, for ezaaple, 

aaintained tbat if one held that tbe cobcn•s primacy was 

Toraitic, as appeared to be the case, then •there is no 

authority in the hands of the rabbis to oproot the sanctity of 

the cobap for the sake of the ways of peace . •(42} Here we 
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apparently have variant interpretations concerning whether the 

coben's honored position was in fact Toraitic or rabbinic . It 

could well be, of course, that the extent of the perceived need 

for tikkun may have influenced disparate views on this issue, 

as well as consequent possibilities for flexibility . What is 

cert~in, however, is that whether the paradoxical situation 

depicted by the Palestinian gemara was acceptable or not, the 

promotion of peaceful relations was the intention which called 

forth this rather daring solution . 

This intention was not nearly so clear though when the 

matter of the honor due a cohen was further discussed in an 

altogether different framework. Mishna Sbekalim records that 

•they did not exact pledges from the priests, in the interests 

of peace, • and Maimonides (RaMBaM> adds to this that though 

pledges might have been demanded, they could not be forcibly 

extracted from the cohen . {43} The qeaara to the Talaud 

Yeruabalmi represents the mishna's use of darcbei 1balgm with 

the term 8 d1r1ch hakavgd." "the way of honor," and the Kgrban 

Ha-Elda explains that honor was accorded the cgbanim because of 

the work of service they perforaed with the sacrifices, or 

because of their own holiness.{44} While there were those who 

disputed the conflation of dorchci sbalga with honor in this 

case, it would seem that it provided at least some cogent 

reasoning for this use of the principle. For otherwise, far 

fro• etblcal considerations, it would have to be conceded 

t.bl• particular usage seems wholly out of keeping 

teat, or tbat the cpben's priv ilege could indeed 
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have been the potential cause for added strife, rather than 

incr eased tranquility.(45) 

It is likely tbat the requirement to pay the pledge bad 

giyen rise to enmity between the cghanim and other groups, and 

that, as a result, the law was not enforced for tJie priests, ln --
order to restore peace . In this, sense, of course, darcbei 

1b1loa was very much upheld . But a consequence of the cghcn's 

differentiated status meant that the possibility for renewed 

controversy remai ned . This points to an important tension 

potentially present in any takkana . The process of tikkun had 

to be an ongoing one since, sometimes , what began as a 

determination to secure peace, could, over time, come to be 

perceived as a source of inequality and privilege . Once 

enacted, the response of society to a takkana was often no more 

static than it was to the law itself . 

Beyond concerns over honor, we find in Mi1hna Gittin other 

diverse purposes for employing darcbai sbalgm. A subsequent 

enact .. nt, which deals with matters of suspicion, legislates 

that "an l..tllX. should be placed in the room where it baa always 

been placed, in the interests of peace . "(46) The GDll£. 

represented co111Don property which enabled those who lived in a 

"courtyard to bave unrestricted access to the premises of other 

tenants," and especially to carry between premises on Shabbat. 

The q1 .. ra. however, ezaaines ln what manner leaving the GDllL 

in one place promoted concord, given that it could conceivably 

be viewed as encouraging discord as well: 
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Shall we say it is out of respect for the owner of the room? 
Then what of the 1bofar [which was used for announcing the 
Sh•bb&tJ which at first was in tbe house of Rab. Judah and 
later in that of Rabbab and then in the house o~ R. Joseph 
and tben in the bouae of Abaye and finally in tbe house of 
Raba?--Tbe real reason is so as not to excite suspicion . (47) 

Rashi explains the suspicion that could potentially arise as 

follows: "If the r:.tJlll. was regularly placed in that house, and 

you then changed its place, those who entered the house and did 

not see it there would suspect that the inhabitants of the 

courtyard were carrying things about Con ShabbatJ without an 

CJ'.:.Wl. "(48} Consequently, darchei ahalgm, in this context, was 

not so much apprehended in the role of preventing disputes over 

honor, as it was in the capacity of protecting reputations and 

averting d i strust . Th i s same funct i on, moreover, was also 

attested to by the Tgaafgt, even though they explained the 

suspicion differently, saying that it aight be intimated that 

the &1:Jlll. was moved because the owner, in whose house it had 

been placed, was stealing from its contents.(49} Other 

explanations of the suspicion are provided by the riahonim, 

including the suggestion that the owner of the house, who 

derived reward from keeping the &Dlll.I might surmise that moving 

it was designed to cause him loss, and this could lead to 

quarreling . (50} Ve might, of course, surmise that practical 

considerations of consistency played a substantial role in 

deteraining the ruling . Mevertbeless, it aust be asserted that 

darcbei ahaloa appears to have been applied within this taltk•DA 

in order to ensure the preservation of household integrity, and 

the avoidance of uncertainty over issues of propriety . The 

importance here of the ethical aentiaent behind darchei 1h1lom 

' •• 
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should not be underestiaated, particularly given the fact that 

if the practical problem involved bad been entirely 

self-ev i dent, there would have hardly been a need for the 

takkana in tbe first place. 

Further, it is 1n.atruct1ve to note tbat in tbe fifteenth 

century, the MaHaRiK penned a responsum concerning synagogues, 

in much the same spirit as the mishna's takkana. In answer to 

a question posed by residents of the upper Galilee, the MaHaRiK 

aaintained that, whether or not there was reasonable argument 

for doing so, a belt knes1ct should not be moved from tbe 

premises in which it was located . This be derived through 

analogy to the glshna, for reasons of darchci shalom. lest it 

be said that people refused to go to the synagogue because the 

inhabitants of the place in which it was housed were not 

suitable, decent people.{51} It must be noted that the case 

discussed here referred to a situation in wbich the coamunity 

wished to move the synagogue to another private residence, but 

not one in which they wished to build a fized bouse of worship . 

Moving to a fized house of worship would, of course, have been 

permitted . (52} 

Mot only did Oarchei ahalom watch over reputations and 

bonor, but it also guarded legitimate financial concerns . As 

vitb aany financial aatters, however, who ezactly was supposed 

to be guarded was open to various elucidations . The ml1hna 

contains the unaabiguoua statement that •the cistern nearest to 

a water-channel la filled f irat--in the interests of 
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peace,R(S3} But what seeaed to bave bad no ambiguity for the 

tappaia became a rather complicated aatter indee d for the 

a90raia . The qe114ra records that tbe great aagraia. Rav and 

Sbauel, differed on the proper understanding of tbe ai1hna . So 

long as the water was permitted to flow freely, there was no 

problem, since anybody could draw sufficient quantities of 

water as needed. But disagreement arose in regard to the 

question of danun~ng for purposes of watering . In the words of 

the Talmud, 

Shauel says that those above can draw off water first (i . e . 
by da1111in9J, for they can say 'We are nearer to the source,' 
while Rav bolds tbat those below can draw off first for they 
can say 'The river should be allowed to follow its natural 
course' [till tbey bave drawn off what tbey require).(54} 

But what, it might be asked-- according to Rav--is the sense 

of the misbna under such circumstances? The qeaara reports 

that Shmuel expla i ned Rav's understanding of the misbna as 

referring to those cases where the river was sufficiently close 

to the cistern that the pit could be filled without damming. 

In such cases, nobody should sugges t that a person higher up 

should close up his pit s o that everybody might draw 

proportionately; be whose pit was automatically filled first 

bad no need to block it in the interests of peace . Sbauel, on 

the otber band, argued that no matter what the conditions, 

those above may first dam or fill naturally, in order to 

prevent confrontations over priaary water usage . The confusion 

e&uaed by the divergent opinions of these two authorities is 

ably de110nstrated in the Talmud with the story of what happened 

to Abaye : 
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R. Sb1a1 b. Asbi presented bi .. elf before Abaye vitb a 
request tbat be •boald g1ve ·b1• le••oll8. He CAbayeJ 
replied: I use •Y ti .. for •Y own atudies. Tben, be said, 
would your honour teacb .. at nigbt? He said: I bave to do 
so .. irrigation. Said tbe other: I will irrigate for your 
bonour by day, and you •ill teach .. by nigbt . Very vell, 
be aald . So be vent to tbe people blgber up and-.waid to 
tbea: !be people lower down bave tbe rigbt to draw water 
firat . Tben be vent to those lower down and said: The 
people bigbttr up have the right to draw water first. 
Meanwhile be bad d .... d tbe watercourse and irrigated 
Abaye•s fields. Vben be presented bi•••lf belore Abaye, the 
latter said to bia: You bave acted on •Y bebal~ according 
to two contradictory authorities; and Abaye would not taste 
of tbe produce of that year.(55) 

The ataara relates that R. Huna b. Tacbalifa then declared that 

since the law bad not been determined one way or the other, 

whichever view proved to be the strongest would dominate . 

Nevertheless, in the twelfth century, R. Avraba• b . David 

(RaBaO) urged sensitivity to the principle of darchci 1halgm. 

and was of the opinion tbat be who was closer to tbe source 

should be viewed as being in the aore dominant position, and, 

as suggested by the plain •eaning of the ai1hna. he should be 

allowed to fill first.(56) Tbe Meiri too lent support to 

Sbauel's view, in opposition to those who aaintained that the 

inhabitants lower down aigbt rightfully claia soae priority 

over those closer to the source . (57) 

It seeas clear, then, that where the economics of 

irrigation were concerned, the ai1bn1's takkapa proved 

insufficient to enaure tbe interests of peace. Though it 

atteapted to preeapt conflict by detailing wbo abould draw 

water first, its failure to apecify tbe ezact conditions under 

which the ruling applied, allowed Rav and Sbauel to establish 

contradictory interpretationa, both of wbicb could be read as 



being faithful to the mishna . Ironically, they were both also 

intended to further the interests of peace, but, without being 

reconciled one to the other, they simply led to further 

contention. As a result, altercation arose because the 

principle which was designed to focus the law, did not detail 

the specifics minutely enough . It ls illuminating- that the 

RaBaD calls for a renewed sensitivity to the spirit of darchei 

shalom even as he is delineating new, narrower understandings 

of the law to guard the interests of peace . The observation 

that darcbel shalom was moat often used to ~do justice to the 

particular or specific~ (Berkovits, sucro), is hereby upheld . 

Upheld also ls the consideration that--ln this case at 

least--the task of tikkun was completed neither by the tannalm 

nor the aaoralm. since they differed on what would be an 

appropriate ethical outcome of the law . Paradozlcally, it 

became evident that darcbei shalom. when not precisely 

detailed, could itself become contentious . Hence, tbe removal 

of discord was left to later authorities to perfect, and even 

in tbe Middle Ages, disagreement remained over which path to 

follow.{58} Clearly, darcb1i shalom did not assume one stable 

meaning which remained constant throughout time, but ezbibited 

a dynamic aspect, and had the potential to be viewed 

differently by later generations . 

The fluidity involved in this issue was not, however, 

mirrored in the principle's deteraination of wbat constituted 

robbery, which was characterized by a aarked degree of 

conformity. We have already bad occasion to refer to the case 
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of the ~ and the reasons for disqualifying him from the 

perforaance of legal functions. It is, tbough, iaport ant to 

heed Steirusaltz's differentiation that whereas the ~·s 

behavior was wholly inappropriate within the confines of a 

settlement, in the desert or country, where birds might 

naturally come to a dovecot, and were considered in an 

ownerless Cbeflter) state, such behavior was not deemed 

improper . (59) Th i s led t o the question of whether --in cases 

where birds caae to roost in one's dovecot without being 

lured~it was considered robbery if a stranger came and took 

away these <technically ownerlesa ) birds . Two tannait i c 

sources infor• us that this was indeed considered robbery , 

mionei darche1 1halgm: "The pigeons of a dovecot and the 

pigeons of an attic are liable to the requireaents of sending 

forth and prohibited because of robbery, in order to keep 

peace."(60) Though ownerless according to the letter of the 

law, the principle ascribed possession to the owner of the 

dovecot in order to prevent strife and fighting over the birds . 

In like fashion, the a11bna denotes that "Ctbe taking of) 

beasts, birds and fish from snares [set by others) is reckoned 

as a kind of robbery, in the interests of peace. R. Yossl says 

that it ia actual robbery."(61) The qoaora reports that all 

agree in cases where w1ooae or close nots • were employed, since 

these, "having a hollow# certainly confer ownership on the one 

who set thea , and to take the contents would be robbery."(62) 

Here, all concur that this was actual robbery, but disagreement 

between the rabbi• and R. Yoaai arose when the .. tbod of 
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entrap•ent was fishhooks or traps. This disagreement ls 

further elaborated in the context of the subsequent part of the 

al1hpa which deals with the taking away of objects found by a 

deaf-aute, an idiot or a minor . As Eliezer Berkovits explained 

it, 

Children, insane people, etc . , are not legal- persons to 
acquire property. Consequently, if they found a lost object 
it would not pa•• into tbeir possession . Consequently, 
anyone could co11e and take it away fro• tbea . However , it 
was ruled tbat to do so would be robbery . (63} 

According to tbe rabbis, however, robbery in this contezt 

implied "a form of robbery for the sake of peace , " but, in the 

view of R. Yossi, both cases represented actual robbery, 

subject to set judicial procedures . R. Hisda held that what 

R. Yossi intended, in declaring these instances actual robbery, 

was not tbe Torah's notion of robbery, which would have 

precluded the robber from giving evidence , but the rabbis' 

conception of robbery, which mandated that the article could be 

recovered by legal process before judges. In the view of the 

rabbis, however, "rabbinic robbery" was not applicable here , 

and--according to their position, which became b1l1cb1--the 

item could not be recovered through the legal system. {64) 

This difference in outlook ls continued in the mi1bpa, in 

the context of discussing food gathered by the poor . "When a 

poor man beats the .±op of an olive tree Cin taking gleanings), 

the law of theft applies to what is beneath bia {that bas 

fallen owing to bi• aearchingl--in tbe interests of peace. 

R. Yossi says: Tbe law of theft applies in every reapect . "(65} 

According to tbe qe .. ra, all see .. d to agree that if tbe poor 



person handled the fruit befo~e it was on the ground, and then 

someone took some of it, this was considered actual robbery. 

But, if he bad not handled tbe fruit, still--in the eyes of the 

rabbis--it was robbery micnei darcbel shalgm. The qeaara then 

relates this story: 

R. Kahana was once going to Hutzal •hen he sa• a aa.n 
throwing sticks CRashi: at a tree; according to the Tosafot, 
however: down from a tree] and bringing dates down, so he 
went and picked up so•• and ate them. Said the other (man) 
to bi• (Xabanal: See, Sir, that I have thrown them down witb 
ay own bands. He CXahanaJ said to bia: You are froa the 
sa .. place as R. Josiah, and be (Kahana) applied to him the 
verse, 'The righteous aan is the foundation of the world . ' 
<Prov. 10:25)(66) 

The Meir! discerned that micnel darcbei shalgm was applied 

within this mishna specifically to the poor, and not just to 

any passerby.(67) For in the case of a passing traveller, only 

taking what he had actually touched would be considered 

robbery, whereas gathering the fruit that bad fallen to the 

ground untouched, as a result of bis picking, was not 

considered robbery of any type. Hence, the Melri apparently 

perceived the aan whom R. Kahana encountered to be a passerby, 

not a poor person . For otherwise it would have been clear to 

R. Kahana that be could not take of tbe dates . According to 

this understanding, Kahana then ate the dates on the assumption 

that throwing sticks to bring fruit down was not the equivalent 

of handling; this, however, was a conclusion with which the 

other aan clearly disagreed. Whoever was right, lt is of 

importance to stress that according to the Meiri's 

interpretation, darcbei 1balom was employed here not aerely to 

demarcate aaterial ownership and circumvent dispute, but also 



to provide special added protection to the interests of the 

needy . Tbi• tendency appears to receive soae support in the 

Tos1ft1 wher1 it was suggested that one aay protest the 

presence in one's fields of those poor people who are 

ineligible to glean for whatever reason, but that if one does 

not do so 1 .. ediately, it would be better to let them continue 

to glean--even though they are technically disqualified-

aipnei darcbei abalpm . (68) 

Others aaongst the riahpnia did not, however, agree wi th 

the Melri's eKplication . R. Moshe b. Nachman CNacbmanides -

RaMBaN> suggested tbat perhaps the aan throwing sticks at the 

tree was a Saaaritan, in which case darcbei sbalpa would not be 

operative for R. Kahana, or that maybe Kahana thought that be 

would not be seen, and that if be was, the aan would not 

concern biaaelf with darchci ahalpa . (69) R. Shloao b . Adret 

(RaSHBA > also raised the possibility that the aan was a 

gentile, and that hence no transgression would be involved, and 

the Toaafgt opined that possibly Kahana thought the a.an was 

aore interested in the branches than the fruit; but if 

so--reasonad the Tg1afgt-- robbery would still be at stake . (70) 

Here then, the thinking behind the application of darchei 

1halpa. appears to have become soaewhat blurred over ti••· 

In the 'aaterial interest• cases we have reviewed, R. Yossi 

was far 11e>r• stringent in bis approach than bis colleagues . 

Wevertbeless, the •deviations from the generality of the law• 

on the part of the aajority of the rabbis, reaain profoundly 



expressive of tbe sensitivities of tbe chachaaia. and their 

ability to coaaunicate these atti tudes through tbe use of 

darcbei 1halga. In the words of Berkovits again, ~In these 

ezaaples the rabbis went against tbe law or beyond it because 

of the importance of tbe Ways of Peace . ~(71} 

Beside probleas arising from matters of honor, suspicion 

and financial competition, darcbei 1balom was also employed in 

a variety of ways to strengthen direct neighborly relations . 

Quite explicit , in this regard, were the various takk,anot 

concerned with conduct toward non-Jewish neighbors . 

The mi•hna and a•aara record that we do not bar gentiles 

from •gathering gleanings, forgotten sheaves a nd the corner of 

the field,~ that •we support the poor of the heathen along with 

the poor of Israel, visit the sick of the heathen along with 

the sick of Israel, bury the poor of the heathen along with the 

poor of Israel," and aay inquire after the welfare of 

gentiles--even on their feast days, though this could be 

aisunderstood aa a coapli .. nt to their idolatrous gods--all in 

the interests of peace . Bi blically, of cour1e, all these 

activities were enjoined only in regard to Jews, but the 

rabbinic sources universalized their reach . According to the 

aiahpa. one could alao provide assistance to gentiles during 

the Sabbatical year, though the qaaar• clarifies that this only 

pertained to verbal encourage.ant . (72) To these the Tgsefta 

added that in •a city in which Israelites and gentiles 

live--the collectors of funds for the support of the poor 
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collect equally from Israel i tes &nd from gentiles, for the sake 

of peace . Tbey provide support for the poor of t he gentiles 

along with the poor of Israel," and they also eulogize gentile 

dead and console their aourners, all for the sake of peace . (73} 

The RaMBaM also included tbe additional ruling tbat tbe gentile 
. 

poor should be clothed along with the poor of Israel, and--in 

line with the Talaud Xcru1balai--tbat gentile property sbould 

be protected from robbery, as was the property of Jews.(74} 

The rlshopim. moreover, while echoing Rashi's admonition that 

non-Jews were not to be buried in Jewish graves, nevertheless 

stressed that one perforas all these acts for gentiles , even 

should there be no Jews that require corresponding service. 

Hence, wherever it was written "with the poor of Israel," this 

was to be understood to sean "just as one would do for the poor 

of Israel."(75) 

It is important, of course, to question whether these 

'neighborly' takkanot were enacted priaarily as pragaatic 

survival strategies, or were established for 1K>re purely 

ethical purposes . The RaMBaM seeaed to be in no doubt that 

there was a funda .. ntal ethical vision involved here . In 

explaining the eztensive use of darchei 1h1lsa in regard to the 

gentile, be quoted two scriptural verses as rept'esenting tbe 

rabbis' intentions: "Tbe Lord is good to all; and His tender 

.. rcies are over all Hia work•" (Ps. 145:9 ) , together with "Her 

••Y• are ways of pleasantness, and all ber paths are peace" 

<Prov . 3 : 17 ) . (76} 8alter Wurzburger bas perceived the RaMBaM'1 

90tivation for using tb••• verses in tbis way : 



Apparently, Maimonides vent out of bis way to guard against 
any atteapt to look upon .oral actions towards non-Jews as 
gro'1Dded ezcluaively in purely pra9aatic considerations 
calculated to secure tbe peace of tbe Jewish co .. unity ... 
Si9nificantly, the verae 'God'• aercy extends to all His 
creatures• is also cited by Mai.onides as evidence that the 
cultivation of coapaasion constitutes one of the ways in 
which we coaply with the aandate to emulate divine 
attributes of ethical perfection . {77) 

Moreover, in our own century, this theme baa been further 

accentuated by Chief Rabbi Unterman of Israel. In response to 

those who suggested that the rabbis fixed such regulations in 

regard to gentiles, "ooly for the (political) motive of the 

interest of peace," and not to establish the essential primary 

level of the law (sburat badin), Unterman wrote: 

There ia, therefore, a need to elucidate the true 
understanding of the concept 'darcbei sbalpa.• wbich is not 
within the category of a .. aaure of saintliness, and not a 
aeans by which to defend ourselves, but derives from the 
essence of the aorality of the holy Torah ... . 

Hence we learn that the ways of the Torah and her paths are 
(founded) in pleasantness and peace, and are directed 
toward• our great aia, to be like--in our deeds--tbe blessed 
Creator; just as He is good and bas coapasaion for all, so 
do we aspire to be good and have compassion for all. 
Therefore the RaMBaM provides, as the basis and root for the 
tak,k•ppt designed to perform righteous acts and 
loving-kindness also to gentiles, the verse 'The Lord is 
good to all; and His tender aercies are over all His works,• 
which is the aia of our aspirations; and afterwards, 'her 
ways are ways of pleasantness, and all her paths are peace,' 
that lead us to this aim . 

... ror everything(that we correct •ipnel dercbel abalga 
there needs to b-' an attitude of devotion to behavior that 
lead• to paths of Jewiab living, like those that were fixed 
by tbe sages of tbe !orab. And just as it 1• impossible to 
designate so .. body wbo depreciates the fized balacbpt of the 
sagea--like tbe second day of the festival, or (eating) 
poultry with ailk, or th• like--•• one who preserves the 
Torah and ait1ypt. so we do not give this designation ... to 
one who refuses to follow tbe takkappt of darcb1i shalom, 
for all of the•• derive froa the source of the living 
vitality of our Torah, through the developaent of the Oral 
Torah. (78) 
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If there was any equivocation over whether--according to a 

conteaporary balachic authority-- tbese takkapgt were instituted 

for reasons of expediency, or in order to actualize the Torah's 

latent yearning for the ethical treatment of tbe gentile, such 

equivocation is hereby alleviated . But equivocation over the 

final intent of the pr in.ciple within thi1> context, is not . 

While noting that it is a somewhat subjective matter as to 

whether one sees the ethical or the practical at work here, we 

might nevertheless agree with the conclusion that at least •for 

Maimonides, and possibly for many other Jewish authorities, 

'tbe ways of peace' are treated as tbe ethical religious norm 

and not merely as a pragmatic device to safeguard Jewish 

self-interest.•(79) 

Beyond considerations of relations with non-Jews, 

intra-coaaunity neighborly relations between Jews and Jews were 

also subject to change through the influence of darchci 1halgm. 

In tbis context, tbe aishpa determined tbat •a woman aay lend a 

sifter, a sieve, a handmill, or an oven to her neighbor that is 

su1pected of transgressing the Seventh Year law, (i . e. of 

keeping produce gathered after the inauguration of the year) 

but she 11ay not winnow or grind corn with her . •{80} Something 

of a aental circumvention ls utilized in this in.stance, since 

tbe ri1bgpla--in line with the X1ru1balai--ezplained that the 

woaan could lend provided that ber neighbor was vague about tbe 

purposes for wbicb sbe intended to use the iaple .. nts, but not 

if sbe spelled out ezplicitly wbat their function would be, 

thereby ll&king clear tbe transgression involved . Tbe question 



was then asked as to why darchoi 1haloa is necessary in this 

situation, since Belt Hillel had given legal approval to the 

•ale of such iteas, wherever it was conceivable that they coul d 

be put to soae proper purpose . The answer provided was that, 

whereas in the case of selling, the vendor benefits, and indeed 

aight need to sell for some reason, no benefi t or necessity was 

to be found in the case of lending . Not only was there no 

benefit, but the potential existed that one's iapleaents migh t 

be put to iaproper use . As a result, were it not for darcbei 

shalom, even lending where it was possible that the items ~ 

being acceptably employed, would be forbidden . (81) 

In contrast to the perception of the role of darchei shalom 

i n Jewish . gentile relations, the principle is here viewed as 

having a rather technical, utilitar i an funct i on. Indeed, it 

aigbt be argued that though allowing lending clearly iaproved 

the cliaate of neighborly relations, nevertheless in leaving 

open the possibility for transgress i on being coamltted with the 

lent tools , i t was feasibl e that the ethi cal aigbt be weakened 

rather than enhanced. 

Insofar a1 the ethical is reflected in the greatest 

pos•ible acceptance of society's less coapetent, the 

continuation of the aiahna dealing with i ntra-co111Dunal 

relations, doe•, however, appear to strive for 11e>re ethical 

aia• : 

Tb• wife of a ghey1r (associate) aay lend a sifter or a 
•ieve to the wife of an aa-b••retg lone who does not observe 
the ordinance•) and aay •lDDOw, grind, or sift cor n with 
bar; but wben •b• pours water over tbe flour she aay not 



draw near, since help aay ~ot be given to tbea that coamit 
transgression. All these have they enjoined in tbe 
interests of peace . (82} 

Even tbougb it was forbi dden to assist a person coaaitting a 

transgression during tbe perpetration of the violation, ( 83} 

here it was seeaingly perai tted to lend tbe utens i ls--aipnei 

darcbei shaloa . For i n this case, it was not onl9 explicitly 

known bow the woman was going to use the iaplements, but the 

lender was even able to use the various instruaents alongside 

her . The qcaara consequently inquires, "why is the rule in the 

first case (of tbe Sabbatical year) different fro~ that in the 

second (of the am haaretzl?"(84} In the second case, it is 

answered, tbe woaan was not suspect concerning the Sabbatical 

year Ca Toraitic transgression), but the loaf of bread, upon 

which she was working, was itself at issue . Abaye maintained 

that tbe matter referred to the aa- baaretz be i ng suspect in the 

aatter of tithing, but that since aost a91i-ba1retz did i n fact 

tithe, and since this was in any event a suspicion which 

involved only a rabbinic transgression, they were allowed to 

work together . Rava, however, disputed Abaye's interpretation . 

Instead, be conjectured, the aatter concerned itself with tbe 

aa-haaretz who was suspect regarding the rabbinic "precept of 

preserving the loaf froa uncleanliness," and since assistance 

in such cases was not prevented by the Torah, it was peraitted 

to help, in the interests of peace . (85} 

Both interpretations aanifeated qualas fro• which the 

rabbi• would have preferred to be distanced . Still, since only 

rabbinic prohibitions were involved, they deeaed the interests 



of pro.otiog baraonious neighborly relations to be of 

sufficient aoment to warrant tbe risk of appearing to abet 

transgression . A comproaise is hereby arrived at between the 

different values inherent in the Talaud's discussion: between 

the need to uphold the appeal for darchci shalom and the need 

to nevertheless preserve observation of tradition . Personal 

gain from lending being slight, the quest for optimal social 

conditions appears to provide a reasonable explication of the· 

use of darchei shaloa within this particular takk•DA · 

It aust be noted , of course, that the quest for aore 

harmonious social conditions was by no means only conducted 

through the overt application of darchei 1h1lom. The rabbis 

also established a variety of enactaents with the language 

"llap,g'a oiva,• •to prevent hostility," •aishum shalgm 

ulchut," •for the sake of the peace of the kingdom,• and 

"llapo'a ketata." •to avert quarreling," inter alia . Without 

doubt too, regulations governing •peace and goodwill" in 

aatters concerning •respect due to persons, casting aspersions 

upon others, fiscal matters,• and disputes between neighbors, 

were also able to be indicated without the explicit invoking of 

one particular principle or another . (86) Froa the point of 

vie• of rabbinic Judaism, there was, of course, a great •stress 

on tho actualizing of peace in the world," and so peace, 

through a nwaber of different approaches, •reaained a cardinal 

thaae in tbe thinking, writing, and aspirations of the Jewish 

nation . • (87) 



In comparison with other principles, ze•ev Falk baa, 

however, raised an iaportant question regarding tbe internal 

structure of aipnei darcbei 1baloa in the fora eaployed by the 

rabbis . Suggesting tbat we have received soae princi ples i u 

.are pristine prototypical forms than others, be has pondered 

wby tbe principle presently under discussion was cons~antly 

recorded as •aipnei darcbei shalom.• rather than simply •gionei 

baabalom." In discussing this question, Falk recalls that in 

the Yeruahalai, Nasecbet Eruyin, R. Yehoshua b . Lev i aade the 

following statement: 

Why do we create an Cl:Jlll. in courtyards? For the sake of the 
ways of peace. There once was a woaan who was disputing 
with her neighbor, and she sent her HlllL to her (neighbor] 
in the hands of ber son . Her neighbor lifted bi• up and 
bagged bi• and kiaaed him. He returned and told bis 90ther . 
She said to herself--to this extent she loves ae, and I did 
not know. As a result, they aade peace. As it is written: 
•Her ways are ways of pleasantness and all her paths are 
peace . ' <Prov. 3 : 17)(88} 

According to Falk, tbe aatter of peace seems out of place here, 

especially in view of the fact that a quite different reason 

for the &i:WL is given in the aiahna of the same section. Hence 

Falk postulates that the •peace explanation' in Eruyin actually 

reflected R. Yebosbua's atteapt to link tbe qeaara in Gittin 

CTalaud Bayli) which dealt with the C1'.JlX. and probleaa of 

suspicion, to its ai1bp1, wbicb portrayed the aatter in terms 

of peace . This R. Yehoahua achieved by .. ans of the above case 

study, reasoning as follows: 

Initially, the woaan wbo was hostile to her neighbor, did 
not want the a&:all to be in ita eatabliabed place, i . e . in 
tbe bouse of ber hated neighbor, but wanted it in ber own 
boM. But in beaven, tbey wanted to ult• peace between tbe 
nei9bbors, and ao tbey placed (tbe ur99J in her beart to 
diapatcb the HJlJl.. to it• established place. As things 
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transpired, the Caatter of) the ~ brought the• closer 
together, and aade peace between the neighbors. Froa this 
the rabbis declared tbat tbe eJ:JUt. should be placed where it 
hacf"'alwaye been, in tbe intereata of peace . (89} 

Destined for Gittin, the atory, Falk avers, subsequently found 

its way into Zruvin because it dealt with an ~· The 

hypothesis it contains concerning darchei abaloa is, however, 

clear : darchei ahalp• becaae part of the aiahna as a result of 

this peace process between neighbors, which was supported by 

the verse from Proverbs (3:17), ~peracheiba darcbei noam. 

yecbgl patiygteiha 1balpm . ~ Hence, the tera darchoi shalom was 

essentially a contraction derived from this verse . It became 

an accepted part of rabbinic parlance in dealing with matters 

of peace since the Proverbs verse had--in all likelihood--

previously been utilised in other cases where tikkun was 

required . (90} Hore than this, however, it becaae firaly 

incorporated into the rabbinic noaenclature since its 

linguistic structure was found to be so very useful in assorted 

halacbic areas . 

Viewed in such a light, darchei 1halpa. seems to have 

ori9inally crystallized as a type of bridging term . It was 

used to create connections between issues of diverse substance, 

such as auspicion, or financial interests, and the rabbis' 

vision of the societal peace deaired fro• on high . By using 

darchei •b41A•· the rabbi• successfully raised these arguably 

aundane needs for legal change to a plane of ethical 

discussion, which propelled these issues toward becoming the 

sabject of tikk,un. For while functional change was not openly 



embraced by the rabbis, still they took it for granted that the 

Torab could not be seen to be at odds with tbe ways of peace . 

This is ably deaonstrated by the fact that an entire series of 

takkapot was created •ippci darchci shalp•. in spite of the 

injunction that •we do not enter into legal debate over matters 

-of Torah on the basis of the words of the lritings . •(91) 

Utilizing darcbci •halo• from within the Proverbs verse--and 

tbe other principle deduced fro• the verse, darchel poaa--the 

foundations were laid for a series of takkanot intended to 

ensure that tbe Torah conformed not only to the ways of peace, 

but to the ways of pleasantness as well. These tak,kapot were 

designed to incrementally reduce perceived deviations from the 

Torah's fundaaentally peaceful and harmonious nature . 

Parchei abaloa became, then, a potent tool for the rabbis. 

In aost of the instances cited it aimed to provide a legal 

diaension for •a status quo whicb was botb orderly and fair, or 

to eztend legal rights to situations or persons otherwise 

ezcluded . •(92} Though darchci shalom was also applied in 

circuastances in which the ethical was not readily discernible, 

it aeeas fair to evaluate that in tbe predoainant nuaber of its 

appearances it was used in an atteapt to rectify what we aight 

deea ethically probleaatic realities. To be sure, practical 

consideration• proapted these changes as well, but where the 

ezplanation of aippai 4arcbti 1halpa was provided, it seems 

1afe to aasu .. that generally the rabbis saw injustices or 

deficiencies in legal arrange .. nta that were leading to 



coaaunal discord, and resolved to act to bring about peaceful 

ordering . 

Often, of course, the result of inaction aay well have been 

a plethora of possible practical problems, yet tbis--we shall 

posit--was not tbe upper11<>st consideration in tbese instances . 

lhile it •igbt be concluded from the evidence tbat Oarcbel 

shalom possessed differing meanings, depending on the context, 

•ranging fro• mere considerations of expediency to tbe loftiest 

moral maxias,•(93} still--even in •odern teras--aore than 

practical interest seems to bave been at work within tbe 

aajority of these applications . The preparedness to propose 

reasonably draaatic alterations in the law appears to have been 

imbued vitb a higher ethical purpose . Indeed, in certain 

cases, the rabbis were prepared to undertake decisive action 

even if tbis required substantive deviation from wbat bad been 

understood to be the 1burat badin up until that point . 

Eleaents of this ability appear also to have extended beyond 

the aaoraia to the rabbis of tbe Middle Ages, though we bave 

not adduced evidence to suggest tbat tbey applied darchci 

ahalga to new situations . 

Tbe question tbat reaains to be answered, then, is whether 

in sucb new situations, in a conteaporary •ilieu potentially 

open to tbe revitilization of tikkun. the rabbinic spirit of 

refine-nt for tbe sake of peace, aight provide practical 

inspiration for substantive conteaporary retuning. Could the 
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olive-branch again becoae the leit110tif of a halash• deterained 

to dissipate coaaunal conflict and pro•ote baraony? 



• 

. 
When tbe knives used for cutting figs fro• the trees bad 

been folded, tbe sulUler harvest was dee8ed to have ended in 

Er1tz Ji1ra1l. Any person who bad sworn a vow which was to 

reaain in effect •until the su .. er shall be,• was no longer 

bound by it. Anybody who, passing a field, noted that the 

knives were no longer in use, was peraitted to take of the figs 

that were left by the owner, without being subject to 

tithes . {94) The harvesters bad gone, and the business of the 

suaaer was at its end . 

Late one 1uaaer, however, it happened that a aan ca .. upon 

R. Tarfon eating of the produce of bis Cthe aan'•l field after 

aost of tbe knives bad been folded. 1 ... diately, be threw 

Tarfon into a sack and carried bi• away, intending to tbrow bi• 

into the river. Froa inside tbe sack, tb1 rabbi cried out, 

•woe unto Tarfon, wboa tbi• aan i• about to aurder . • Upon 

bearing these words, tbe aan abandoned tbe sack and fled, 

clearly frightened for atte11Ptin9 to bar• tbe great personage 

of R. Tarfon . R. Abbahu, on the word of R. Hananiab 

b. Ga .. liel, later recalled that all bis life Tarfon grieved 

over tbi• event, la .. nting, •woe 1• .. that I .. de (iaproperl 

use of tbe crown of tbe Torah,• •inc• be bad ta.ken advantage of 

bi• identity•• a ••9• to save bi• own life.(95} 



This aatter great ly perplezed the rabbis . If aost of the 

knives bad been laid- away they asked, why d i d the aan aistreat 

R. Tarfon? Because, the reply is recorded, soaebody bad been 

stealing this aan's grapes the whole year, and when be found 

Tarfon, he thought that be bad apprehended the t.)lief . But if 

so, the qoaara persists, why did R. Tarfon so regret revealing 

bis identity? Because, the rabbis aaintain, Tarfon, vbo vas a 

very wealthy aan, should have pacified bi• with money, offering 

to aake good the owner's losses , rather than invoking bis ovn 

status . 

From this the Tal mud dravs tbe conclusion that one aust 

never learn text si~ply in order to be called "wise , " nor teach 

with tbe aspiration to be called "rabbi," but one aust study 

out of love--and honor will come in the end of its own accord . 

The perspective of such a view is that there can be no greater 

aabition than Torah for its own sake, and that knowl edge of the 

Law should never be used for personal gain . Unequivocally, 

respect and nobility will accrue to the individual merely 

through being steeped in Torah teaching . Aaongst the several 

proof- tezts adduced to de110nstrate this point is Prov . 3: 17, 

•peracbeiba darcbei ngaa," "Her ways are ways of 

pleasantneas . •(96) The clear iaplication of the use of these 

words is that the natural result of involvement with Torah will 

be notbin9 but the b1gbeat and 110at agreeable for .. of 

rectitude . It is only indecorous otilization of Torah that 

a i gbt potentially lead one to grief . 
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Ensuring that nothing but tbe •highest and aost agreeable 

forms of rectitude" will be the nataral result of Torah, is, 

however, a task which requires painstaking care and attention . 

For, as we have seen, the halachic instru11ent is one which 

requires periodic adjustaent in order to .oat closely 

approxiaate the "highest rectitude.• In this regard, the 

principle of darchei no•• bas been used tiae and tiae again 1n 

the context of discussions of proposed balacbic refineaent, 

involving practical applications that go far beyond 

illustrations of aggadic flourishes. 

One of these practical applications, for instance, was the 

function of darcbei noaa in deteraining the coaposition of the 

lulay to be used on Sukkot . The Torah <Lev . 23:40) requires 

tbe Jew to gather together, aaongst other species, kapot 

t•aaria. the branches of palm trees, and apaf eitz ayot. the 

boughs of thick leaved trees . But tbe Talaud, wisatisfied with 

this general statement, inquires as to what exactly kapot 

teaaria are, and bow one is to define •naf 1it1 ayot.(97) In 

the case of the pala, it rejects two possibilities on the 

grounds that they do not aeet the rabbinic requireaents that 

tbe leaves aust be capable of botb being bound to and separated 

froa the atea. Then it ia suggested that perhaps the kufra. 

which fulfill• both deaanda, and which is thought to be •a 

spike covered with flowers, and enveloped by one or 90re 

apathea,•(98) ia a potential candidate . To this, Ab&ye 

responds with tbe words •49ragb1iba darch•i PA••· y1cbol 

patiypt.ciba 1h1lpa.• Raabi, in co ... nting on this atate .. nt, 



aakes re£erence to the plant's nuaerous thorns and its ability 

to perforate the bands. It is inconceivable that the Torah 

aight subject one to potential injury, and hence it is clear 

that such a plant represents anything but the •ways of 

pleasantness• for which the Talmud calls. 

A aiailar case is mounted against the proposal of hirduf 

<•••u .. d to be oleander{99}) as fulfilling the criteria of ADAi. 

oitz ayot . Though the Talmud's stated requireaenta of AD&L 

eitz ayot are that the tree auat be wreathed, and that its 

branches must cover its trunk, hirduf. which fulfills both 

these demands, is rejected . Its repudiation is likewise 

explained by Abaye with the words •dcracbeiha darcbei noam," 

since it is a bitter plant with stinging leaves, vbicb, in 

Rashi's estiaation are •as sharp as a needle . • Rava declares 

hirduf unacceptable with the quote "h•emet yehasbalp• 

ehayq•--•tou shall love truth and peace . • Rashi explains tbia 

reference by pointing to the fact that a lethal poison aay be 

extracted fro• birdqf . By either interpretation, the Torah 

could not possibly have aeant birduf. nor in the case of the 

pal• could it have intended kqfra. since both stand in 

contradiction to any feasible comprehension of the Torah's 

perceived pleasing design . 

The role of darcbei ngaa in this context abould not be 

lightly diaalaaed aa just cbaraing coloring . For, •• Henachee 

Elon baa pointed out, though it aeeaa quite likely tbat the 

choice of plants derived fro• &QClent tradition.a, nevertbeleas 



"this changes nothing in respect of our conclusions that Abaye 

and Rava, tbese distinguished aasters of balacba. deterained 

tbat the intention is to (the agreeable, aesthetic) badas. and 

not birduf on the basis of the reason 'Her ways are ways of 

pleasantness,' and 'You shall love truth and peace .' "(100) The . 
iaplication is clear : no cogent fizing could have been provided 

for this particular designation of plants were it not for the 

application of darcbei noaa. and the additional reasoning of 

ba1a1t yebasbaloa ebayu in grounding the halachic direction . 

Of far greater significance than its role in ascertaining 

lulay s t ructure, however, was the part played by darcbei noam 

in aatters of personal status . A critical instance of this 

function is the ezaaple of the principle'• apparent capacity to 

alleviate and prevent potentially buailiating situations for 

certain women i n connection to levirate .arriage . (101) It is a 

aandate of the Torah (Oeut . 25 : 5 ) that if a aan dies without 

having a son, it is a aitzya for bis brother (yayam) to aarry 

his widow (yev•aa> in levirate aarriage, in order that his line 

should not per isb . An.d if for some reason the brother cannot 

or will not fulfill bis obligations i n tbis regard, then the 

cereaony of chalitga is perforaed to release bia of bis filial 

responsibilities . It was understood, therefore, that if the 

first aarriage ~ produced a son, tben the voaan was not 

available for levirate union, nor was chalitza deaanded. 

R. Yebuda of Oiakarta, however, raised a question in 

respect of the case of an only son vbo died subsequent to tbe 
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death of the first husband. Logical consistency, R. Yehuda 

aaintains, should require at least the perfor.ance of cbalitza 

by a Y•YAllA whose only son dies . Eaploying a kal yecho.,r 

arguaent,{102} be constructs bis reasoning based on the case of 
~ 

the Israelite woaan who was married to a cob1p that died. Just 

as she aay continue to eat of the teru•a so long as her Ccohen) 

son is alive, but must cease to do so should be die, on the 

basis that the dead are not treated as living, so the dead 

should not be treated as living in the case of levitate 

aarriage. Halachically, one would therefore 1zpect that 

levirate aarriage or cbalitza would be required upon tbe death 

of the child. 

Rava's response to R. Yehuda displays no quibble with the 

internal logic of the latter's kal yechomer justification . 

Instead, his refutation is couched simply in the words, 

•deracheiha darchei poaa, yechol n1tiyot1iha sbaloa." Rashl, 

in ezplaining the use of the verse, avers that if the woman 

were required to perfora chalitza she would be disgraced or 

placed in an embarrassing situation in the eyes of any new 

husband she aay have aarried. We are then, Raabi continues, to 

understand Deoteronoay's words •and leaves no son," <25:5) as 

.. aning Cleaves no son) •at the tiae of deatb;• but in this 

case, there was a son at the tiae of the father's death, and so 

release is not required. As Bliezer Berkovits suaaarizes it: 

•It is inconceivable that the Torah should in tbi• case require 

H1lit11 . Tbe woaan is already aarried. To subject her to such 

a cere.ony would be bualliating for her vis-a-vis ber pre•ent 



husband . •(103) Steinsaltz observes in tbis regard tbat such a 

ch•litza would be particularly detrl.ental since it aigbt 

appear to her busband as if she bad been retroactively 

prohibited to him up until that point . (104} 

Slightly different nuances of the principle'~ function in 

this situation are colUlunicated by several of the ri1bonim . 

Heiri ezpresses the concern that a required cbalitza in such 

cases aight not only lead to eabarrasa.ent, but aight bring 

husband and wife to the point of quarreling, thereby truly 

upsetting darchei npaa.(105) The RaSHBA and R. Yom Tov 

b . Avrahaa CRiTBA> go even further in this regard, averring 

that if the woman was made liable for levirate aarriage 

following the death of her son, she would need to leave ber 

husband for tbe purposes of levirate union, and this deaand 

would be in clear contradiction to any sense of darchei 

ARA.a· (106} 

Are we then to understand the use of darchci no•• in this 

contezt as suggesting that it is the intention of Jewish Law to 

circuavent such disconcerting events wherever possible? 

Steinsaltz hold• that this is not the reason that the principle 

was applied in this i nstance: 

Tbe intention is not to state that all tbe laws of the 
Torah, in every aatter, are plea•ant and coafortable, for 
tbere are surely a•pect• of levirate aarriage that are aade 
burdenao- for tbe ny•• . Rather, it (darchel •Ml sbould 
be eaplained accordlD9 to th• •Y•t•• of tbe IP•CAt: (hyemt 
2a 'l••qbpt I1bt;g'> that tbe Torah aake• no differentiation 
betw .. n •o-n tbat are released fro• levirate aarrlage, 
ltberaby preventing the pos•ibilltyl tbat one is colll)letely 
r•l••••d •bile tb• otber i• required to return and perfor• 
cbalit;1a after a period of ti.. . And hence we should 
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understand 'ways of pleasantness' in the sense of ways that 
are eqoal for all, tbat contain witbin tbe• no 
discrimination between one woman and anotber.(107} 

Steinsaltz, therefore, coaprebends d&rch•i noaa as being 

utilized aore as a principle of equity, to preserve the 

balacha's even-banded treatment of all v•v•aot. rather than a 

regulation which intrinsically tries to defend any basic 

understanding of "pleasantness" within balacha. Tbia position 

is supported by tb~ Tosafgt, who discern that tbe qeaara aakes 

tbe blank.et statement that any woaan who is not eligible to be 

called on to fulfi~l the obligations of levirate marriage at 
-......c-

the tiae of her husband's death, is perpetually considered as 

if sbe bad children, since it would not be in line witb darcbci 

llQAJl to later obligate her after she bad first been exeapt . 

Thus, by way of example, in cases where the ycyama's sister is 

a&rried to the yayam, the ycyama is prohibited from both 

levirate marriage and cballtza by virtue of her sister's 

relationship to the yayaa . But even should her sister 

subsequently die, she does not again become obligated, for 

reasons of d1rch1i ngam.(108} 

The entire spirit of darchel ngaa la not, however, wholly 

1ubau11ed by its ability to act for equity . Elon posits that 

the weight of a non-debased kal vecbg .. r arguaent is 

substantial, and that the strength of darchei poaa to act as 

the •truap card• and overcoae the kal y1chg .. r construction, 

derives principally froa tbe fear that the slightest shame 

aight be c.1t upon tbe woaan in the eyes of her huaband.(109} 

lbile not disaiasing Steinsaltz'a stance, Elon'• position does 



appear to give the kal y1cbo9Cr challenge of R. Yebuda far more 

•eaning . For i f equality between cases was indeed an accepted 

pre•i•e for those seeking release fro• the conditions of 

levirate aarriage, then Yebuda's kal yecho .. r interjection 

takes on something of the nature of an intellectual esercise . 

Elon buttresses bis position, and, to a certain extent that 

of Steinsaltz as well by quoting R. Shlomo Luria's <MaHaRSHaL> 

Hpch90t Sblo•P· The MaHaRSHaL, in co1U11nting on this 

particular usage of darche1 noam, observes tbat • the words o f 

Torah should all be in accordance with pleasantness and the 

nature of equality, so that the •atter should not be unfair, 

that one should be found to be Cina situation of) joy, while 

the otb1r is in trouble . •(110} Analyzing this position, Elon 

•akea a strong case for the ethical di11ension of the principle 

by pointing out that the v•Y•!IA who bas not remarried really 

would have no particular probleas going through cbalitza, 

whereas the yev•aa who baa re .. rried would be placed in a 

precarious position in relation to her new •arriage . {111) 

Releasing theae yeya90t froa levirate obligations represented 

such a broad reading of the Torah's injunctions, that 

demonstrated moral deficiency, rather than juat a need for 

unifor•ity of approach, was needed to sanction such a wide 

interpretation of the Torah'• intent . Steinaaltz, then, is 

aurely correct in isolating the equality between yeya11pt as 

being a latent reaaon for not requiring cballtza in auch cases , 

and indeed we aight see this aspiration toward equity as a 

significant co•ponent of the darcbel DA•• principle . It ••••• 
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clear, however, that tbe ethical issue of the potential damage 

to ~ effected was the cause which enaured that the death of 

offspring would not necessitate retroactive release froa 

levirate aarriage . 

There arc, furtheraore, other issues involvin_g ycyaaot in 

which darcbel noaa played a decisive role. One of the •ost 

striking eza•ples of the vigor of darch•i no•• is exhibited in 

its ability to overturn a potential compromise between Belt 

Hillel and Beit Shammai, because of clear ethical reservations . 

According to Belt Sha•aai, an associate wife Ctzara) aay 

aarry tbe deceased husband's brothers, but is not peraltted to 

anyone else without perforalng chalitza . Beit Hillel's view, 

on the other band, permits the associate to marry everybody 

except the brothers, and does not require cbalitza. This led 

to a situation in which 1£ the law followed Belt Shaaaai, then 

bastards were produced in the eyes of Belt Hillel, whereas if 

tbc law followed Beit Hillel, then tainted children 

(unqualified for the pricsthood--if, indeed they were 

eligible--because of the transgression of a negative precept) 

were produced in the eyes of Belt Sba•aai. Consequently, 

R. Yochanan b . Muri proposed a takk•p• that would require all 

associates to perfora cbalitga, and would disallow aarriage to 

any of the brothers, thereby creating unifor•ity in the law . 

The Talaud records that •they had hardly bad ti•• to conclude 

the aatter before confusion set in. • Rabban Shiaon b. Gaaaliel 

i ... diately inquired what was to be done with those who had 



previously aarried others, according to the rulings of Beit 

Hillel, without the benefit of chalitga? "Should they be asked 

~ ~O")>erfor• the chalitza. tbey would beco .. despised by their 

husbands; and sbould you ••Y 'Let the• be despised,' Cit could 

be retorted), 'deracbeiba darcbei ngaa. veghol notiygteiba 
. 

ahalga . '"(112) In the words of Israel Slotki, "The ways of tbe 

law aust lead to no unpleasantness for tbe innocent."(113} 

According to Elon, one would not, therefore, conceive of 

en.acting a takkana that such wo .. n should be required to seek 

release, if this caused the woaen to be disgraced before their 

husbands . (114} The balacba is, aa a result, left to follow 

Belt Hillel . Consideration of tbe needs of a ainority to 

preserve their marital harmony, as expressed through darchci 

QQ,&a, ls able to overcome the desire for legal compromise 

between the two great schools of Israel . Beyond concerns over 

equality, we here clearly see the "priority of tbe ethical" at 

work . 

The a•aara. however, did not always utilize darchei ngaa to 

release a woaan even in cases where consistency aigbt have lead 

one to ezpect that it would do so. The To11fgt provide three 

exaaples where darcbei Do•• aigbt have been anticipated, 

and- -with a spirit that •••ks to justify the a•aara--they 

ezplain wby it does not appear . 

According to the q1eara, if the husband bad no brother at 

tbe ti .. of bis death, but a brother was born after be died, 

the widow i• not in need of release froa levirate aarriage by 



tbe new-born brother.(115) The tosafot seek to understand why 

the a•aara derives this prohibition of aarrying a brother, who 

was not a conteaporary of tbe late husband, from the Torah 

reference to brothers that "dwell together" (Deut . 25:5), 

rather than by applying darchel ngaa. Ecboin9 tbe Talaud 
• 

Xoruahalai in this regard, they infer fro• tbe use of "dwell 

together" that the qo91ra ls atteapting to protect the v•v••• 
whose husband dies while his .other ls pregnant.(116} In such 

an instance, the woman need not postpone roaarriage until ber 

aother- in-law gives birth, or, should a aale be born, endure 

further delays until he is old enough for release.(117) 

R. Asher b . Yechiel (ROSH> explains that were this not the 

case, the woaan would be required to wait until the death of 

her father-in-law (since "brotherly status" is passed on 

through the father) before she could be certain that she was 

free to aarry again . (118) Darchci no••· however--in the view 

of the ri1honia--was not employed in this context lest it be 

understood to iaply that the ways of pleasantness dictate that 

she 1hould wait until her aothor-in-law gives birth . The 

"dwell together" text leaves no rooa for equivocation that in 

cases where the aotber-in-law is pregnant, the woaan is not 

prevented froa i ... diately reaarrying. It should be noted that 

the use of "dwell to9etber," while it displaces darcbel ngaa in 

this contest, ••• plainly in.pired by the spirit of 

pleasantness inherent within darcb1i pgaa . In this particular 

instance though, •dwell together" displayed an extra needed 

degree of precision. Tb• RaSHBA and the RiTBA suggest an 



alternative reason that tbe Torah specifically 11entions 

brothers wbo •dwell together:• lest tbe deceased husband have 

other brothers, such that the woaan is not free to reaarry, it 

should be clear that release from levirate marriage is not 

required of a newly-born brother as well.(119} 

The Tosafot remind us, however, that not in every case 

where the v•v•• was not iamediately available for yivua upon 

the husband's death, was darchei noam uniforaly applied to 

release the voaan . In the cases of both the ll1dA, and the 

yavam who is yet too young to be eligible for yivum. the 

tosafot observe that though darchei noaa could have been used 

to release tbe woman, such was not tbe case . In tbe matter of 

the ll1dA, the waiting ia not relieved since the woman would in 

any case have to wait until she was purified, and hence 

permitted for sezual relations if her husband was still alive, 

and so such waiting was nothing out of the ordinary . In the 

case of the young levir. even though it does not seem to be in 

accord with darcboi noam to aake the woman wait until be 

aatures, still ahe was required to do so . Given that the 

brothers were conteaporaries, it was proper to wait until the 

young v•v•• was of a suitable age for yivum. in aucb the same 

way that that the woaan would have bad to wait were so11e 

eligible yayaa detained in S09C distant land . (120) Clearly, 

later co ... ntators felt restricted to the c•aes of aaoraic 

application of darch8i AA••, and were reticent to use tbe 

principle for innovation in situations where the Talaud bad 

already spoken. 



Even after Ta.laudic discourse bad coae to • close however, 

darcbei no•• reaained an active principle in the shaping, 

tuning and understanding of balacba . Menacbea llon bas 

directed our attention to several outstanding ezaaples of tbe 

continued application of darchei noaa in later halacbic 

literature . Reaaining within the area of Y•v•llQt, R. Shmuel 

!dels CM1H1RSHA >, an Eastern European teacher of tbe late 

sizteenth to early seventeenth century, liberally e•ployed 

darcbei noaa in an enlightening coaaentary on the nature of 

halachic change . Maaechct Yeyamot concludes with the words : 

"R . Eleazar said in the name of R. Cba.nina : Scholars increase 

peace in the world, for it is said in the Scriptures , <Is . 

54 : 13) 'And all thy children shall be taught of the Lord; and 

great shall be the peace of thy children'"(l21) In explaini ng 

why the aa••chct concludes with these words, the MaHaRSHA 

examines aany of the passages we have cited above, aaintaining 

that "there are aattera in this aa11cbet which are, at first 

sight, astonishing, and [appear) as if they uproot tbing(s) 

froa the Torah . "{122) And, according to the MaHaRSHA, the 

.. 11cb1t ends with the poetic reference to the scholars 
~ 

increasing peace in the world because this concluding 1tatement 

inforas us 

.. • that this [i . e . the eleaents of Xeyawpt detailed aupra] 
11 not uprooting fro• th• Torah, but that tb••• aattera 
influence the .. aaure of peace •. . • They ltbe rabbis) did 
not arrive at gha11$g and levirate aarriage, (in order that 
these abooldl bring about quarrel(•), since perbapa be will 
not release, or she will not desire bia, and abe will becoae 
a deserted wife, and tbi• i• not peace .. • And it is said 
'Great shall be the peace of tboae wbo love your Torab'--and 
tbi• 1• not uprooting, but rather (out of concern for) the 
cbaracteristic of peace, tbat •b• Ctbe woaanJ should not 

l 
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beco .. a deserted wife, and it i• written 'Her ways are ways 
of pleasantness . • .• • And it conclude• <Pa. 29:11): 'The 
Lord will 9ive strength unto bi• People,• and tbia is not 
uprooting ao .. tbing froa the Torah, for the Holy One Blessed 
be He gave strength and authority to His People, a People of 
wise scholars (in regard to) being lenient (in respect of) 
such .. tter(s), for 'Tbe Lord will bl••• His People with 
peace.• As it is written 'And all ber paths are peace,• and 
there is here no peace if she becoaes a deserted wife. In 
th1• way should tbe tezt <lua. 6:26) 'The Lord lift up His 
countenance upon you,• be interpreted: even fo the point of 
uprooting ao .. th1ng froa the Torah, Cin such a way] that the 
Lord will grant you peace . {123) 

There could perhaps be no more eloquent statement of the role 

of darchei noaa and darchei shalom in representing superior 

ethical valoes than this . Aware of the revolutionary 

provisions created with the use of darcbei ngaa. the MaHaRSHA 

is plainly anxious to establish that the Talmudic rabbis did 

not seek to change the Torah within Mas1chet Yeyamot, but 

sought rather to apply its highest ideals of pleasantness and 

peace . Only to the untrained eye aight this appear to be 

•uprooting from the Torah;• those with discernaent would 

realize that such apparent •uprooting• was in fact the 

fulfilaent of tbe Torah's supreme principles, sanctioned by 

God . 

A generation before and a continent away fro• the HaHaRSHA 

lived R. David ibn Zimra CRaDBaZ>, chief rabbi of Egypt, who 

aade far-reaching use of darchei ngaa in issues altogether 

divergent fro• the probleas of yeyaagt. Tbe question, for 

instance, was asked of tbe RaDBaZ as to wb1tber it is proper to 

accede to a govern.ent•s demand that one yield a liab for 

aaputation in order to save the life of another Jew. The 

questioner reasons by aeans of a kal yecbg .. r construction fro• 



the laws of Sbabbat in the following way : One aay not operate 

on a liab on $habbat, because the Sbabbat takes pr ecedence. 

However the saving of a life takes precedence over Sbabbat . If 

then the Sbabbat may be set aside to save a life, kal yecboaer 

that one aay perform any sort of operation on a limb to save a 

life as well . The RaDBaZ is asked to coaaent on the 

appropriateness of this reasoning process . (124) 

In his answer, the RaDBaZ ezbibits staunch opposition to 

such a practice, as well as to the reasoning which seeks to 

justify it . His primary concern steas froa the fear that the 

dangers of aaputation aigbt lead to further loss of life, even 

if one were sure that one could thereby save one's friend . 

Moreover, the RaDBaZ observes, if punisbaents aay not be 

inferred froa a kal yechoacr proposition, bow auch the less aay 

amputation be adduced froa such a construction . The RaDBaZ's 

clinching arguaent is, however, couched in teras which are even 

stronger: 

And further, it is written 'Her ways are waya of 
pleaaantness,• and it ia necessary tbat the laws of our 
Torah will be in accordance •itb wladoa (11qb1l) and 
rea1onln9 <••v•ra), and bow could lt occur to us that a aan 
would allow hi• eye to be blinded, or bl• band or leg to be 
aaputated, in order that bi• friend should not bl killed? 
Therefore 1 ••• no rea1on for tbi• ruling, ezcept (inaofar 
as lt represent•) a .. aaare of saintllnaaa. And bl••••d is 
tbe lot of be wbo could endure auob a tbin9, but if tbere is 
do'1bt that a life will bl saved, then he 1• a foolish 
saint ... • (125} 

Tbe RaOBaZ here clearly invokes darch1i noaa as representing 

that which i• in keeping with rationality, logic and the 

apecific conteaporaneous circuastances of the situation (i . e . , 

particular concerrus over the state of .. dical practice, etc . ). 
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More tban this, be appears to connect d1rgb1l poaa to •echel 

and ••var• in constructing tbe ultiaate balacbic rejection of a 

practice which be found distateful in the extreme . Other 

balacbic precedents see• to be of lesser 110aent to the RaDBaZ 

in this instance; darchei poaa sufficed to express his inner 

sensitivity that such a practice ought to be refected . The 

intent, according to M1nachea Elon, of using darchei poaa in 

this contezt, was to lend rational support to the •natural 

110ral feeling that objects to Ctbe idea) that a person should 

be obligated to offer a lia b for aaputation in order to save 

bis friend froa death . •{126) Though balacbic deliberation is 

obviously fundamental to the RaDBaZ, the "right path• is so 

patent to hi• here that the simple application of darchel ngam 

seeas to render further balacbic debate superfluous . Also 

worthy of note ia Elon's ob1ervation that although darchei ngam 

is basically an ethical principle, it is here used to 

undergird, rather than to redefine or go beyond, the 1hurat 

hadin . Moral praise ia reserved for those 1aintly enough to 

1011 a limb in the spirit of self-sacrifice, though this path 

is not designated the 110st ethically desirable, since it runs 

the 1ubstantial risk of rapidly deteriorating into inane 

heroics in a hopeless situation. {127) 

Tb• RaDBaZ, however, also applied darcb1i PA•• in its aore 

conventional 1en1e of denoting the way to th• highest 

rectitude . In the c.ae of •itna•••• wbo 9ive te1ti90ny against 

a certain person to tbe effect tbat be owe1 aoney, and are 

later fo\IDd to have testified falsely, the RaDBaZ is asked wby 



the sua, wbich tbey are subsequently fined for their 

•isdeaeanor, is paid to the person agairust whoa they testified, 

and not to tbe btlit din for appropriate distribution. As part 

of bis eza•ination of the inquiry, tbe RaDBaZ asserts, "We 

regret that tbey testified falsely against bi• (in effect] 

causing hi• to owe iaoney, and bad their testiaony#not been 

found to be false, he would have bad to pay, and therefore 

Torah awards b i • the coapensation, for all her ways are ways of 

pleasantness .. . . "(128) Again, we find here the implicit 

assuaption tbat the intention of the balacha should never be at 

odds with the ethically proper, and this constitutes at least 

partial substantiation for tbe ruling being as it stands . 

One acre representative of the early acbronia, a 

conteaporary of the MaHaRSHA, madft nnt~vorthy use of darchei 

QQ&& in an balacbic context. R. Yoel Sirkes, in his Bayit 

Cbadash (coaaentary to the IllL>, coaments on an aspect of 

inheritance procedure which R. Yosef Xaro included in tbe 

Shulchan Aruch. on the authority of an earlier responsua of the 

ROSH.(129} The opinion of tbe ROSH is sought in the case of a 

convert who dies without leaving Jewish heirs Cborn after his 

conversion>. Tbe ROSH is asked as to whether those Jews who 

•ubsequently divide-up tbe convert'• property ••angst 

tbeaaelvea are obligated to provide for bis burial. In 

response, the ROSH explains that following bis death the 

property of the convert is considered ownerless (befker), and 

tbat a lien is not placed on tbe property of a person for bis 

own burial. Since, tben, these people received the property 
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not via the laws of inheritance, but rather via the laws of 

ownerleesneee, and just as creditors of a deceased person, who 

beco .. the receivers of bis property, are no aore obligated to 

provide for bis burial than is anyone else, neither a r e these 

people. 

co ... nting on this ruling, Sirkes takes issue with the 

decisive aajority of respondents who endorsed this stance . The 

culaination of other objections is couched in these ter•s : 

And further, can there really be strong argu .. nts here that, 
if they distribute bi• property, others should be obligated 
to bury bia? The Torah said: 'Her ways are ways of 
plea•antness, and all her paths are peace:• Hence, according 
to ay huable opinion, the abnrat hadin is that they bury hi• 
first, and afterwards they distribute, and if they 
distributed beforehand, those vbo were recipients of the 
distribution bury bia, eacb one in proportion to the aaount 
that was distributed to bia . (130} 

Sirkes' final argu .. nt indicates that be deeas it only pr oper 

to ezpect that those who have--through no parti cular right of 

relationsbip~benefitted fro• the estate, should be required to 

defray the coaaunity's burial expenses by using the proceeds 

whicb bad coae into their bands . In this regard, be eeeas to 

vie• the accepted balacba as being based in a questionable 

under•tanding of the Torah's intent. It is, of course, 

interesting to consider why, if the need to apply darch1i noaa 

in th••• circuastancea was so clear for Sirkes, it was not so 

lucid for the other respondents . Perhaps this is revealing of 

the flexibility, and aaybe even tbe subjectivity, witb wbicb 

darcbei DQ&a was used to alter balacbic perceptions, in tbe 

light of differing views of wbat was acceptable under the 



circuastances. Elon describes the application of the principle 

in this aitaation with the words: 

Here, tbe .oral sentiaent in the principle d1racbaih1 
darsb•i pp•• serves as a strong sapport (and perhaps as the 
esHDtlal reason in the conacio'1sness of opposition to the 
accepted balachA) in the fixing of a law that will be in 
bar.ony with this internal 1DOral feeling . (131) 

Again, though other halacbic justifications are here advanced, 

it is the aiaple power of darchei noaa which, in the final 

analysis, is invoked to crown the argument. 

Saul Berman bas written that darcbci noaa •operated in a 

negative fashion only, to preclude any particular juridical 

alternative which contravened the aoral qualities of 

'pleasantness . '"{132} This appears to be generally true, and 

is probably best explained by observing that, unlike darchci 

ahaloa, which wielded considerable legislative power through 

its use in the tannaitic period, darcbei noaa--originally an 

aaoraic tool--••• used extensively in an interpretative role, 

and less in the enacting of substantial tikkun . On the other 

band, the effect of darchei noaa was often to positively alter 

the letter of the law, and--as we bave aeen--darchei noaa 

de.onstrated warked adaptability in the range of its various 

applications. As Henacbea Elon suaaarized it: 

Without a shadow of a doubt, the nature of the use of tbia 
prlnclpl• is not given to clear definition, in a 
ciraaaacribed faablon; further, the use of thi• principle, 
•• for tbe use of aanr other fixing principles in balacb&. 
requires and neoe••ltate• an inclusive and encoapasaing 
vision of the world of balagba, and an understanding and 
perception of her ways and ber patha . (133) 

Indeed, auch •an understanding of her ••Y• and her paths• aakes 

the tacit strength of the principle even .ore perceptible . 



This ia attested to by Aryeh Karlin who avows that one aay not 

coaprehend darcbci noaa as "liberty from law and 

religion--which would be comfortable for every person who 

wishes to throw off the yoke-- but rather (as) a aoral 

foundation, built-in during the creation of the laws, which 

sometiaes becomes emphasized in a practical way : ... "(134) 

This foraulation, while being convincing, begs the question 

as to whether such "practical ways" of ezpressing this "moral 

foundation" still ezist today . Could an "encoapassing vis i on 

of the world of halacha " make use of a conteaporary emphasis 

upon darchoi noaa in acting for pleasantness in our own era? 

Ve have seen that the a90raim and soae riabonia and early 

achargnia were prepared to go to reasonably draaatic lengths 

(hence the need for the HaHaRSHA's protestations that no actual 

"uprooting" took place) to utilize darcbei noaa as a basis for 

positions they found ethically desirable . Positing a situation 

wherein balacbists did not feel solely bound by the categories 

of the past, is it conceivable that darchei ngaa aight again 

becoae a factor in the alleviati on of any uncongenial juridical 

alternatives? How aigbt we delineate the boundaries of proper 

application of this principle within a twentieth century 

contezt? Do our present perception• of balacbic operation 

allow for appreciable utilization of d&rchei ngam within the 

aodern context? How would the principle be applied so as not 

to underaine the conteaporary balachic systea? These questions 

will require serious treataent if the principle of pleasantness 

is to be anything aore than the object of scholarly interest . 
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Darcbei DA••· then, was an interpretative, practical 

principle .applied in beteregenoua situations to cause the 

balacba to bring to the fore its inherent intention toward 

achieving the aorally beat state of affairs. Thia pursuit was 

conducted to the exclusion of less aorally sound options, 

however legally cogent they aight have appeared . Clearly, 

there were also instances where it acted as the cutting-edge 

for substantive ethical alteration which went well beyond 

11<>deat interpretative change. Though it was aost often 

eaployed to transcend or redefine the ~ at times it acted to 

preserve it. And while, to be sure, it could not operate 

without halachic justification supporting its intent, it must 

nevertheless be aaintained that wi thout the power of darcbei 

mlAm. to invoke a higher ethical principle, a potentially less 

desirable path •igbt have been followed . 

Though our ezaaples are isolated, the evidence seems to 

suggest that the rabbi s adapted and boned certain legal 

eleaents which caused the• ethical disquiet, with the use of 

darchei DA••· At t19es, extraneous legal iapediaents aigbt 

have stood in their way, but, in general, where wisdoa, 

fairness or rectitude could be affir .. d, they were prepared to 

use tbe interpretative darcboi DA•• corrective to ensure that 

th• balacba continued to follow the highest aoral path . And, 

by the ti.. the harvest of their work bad been gathered in, 

so .. fairly iapreaaive ethical refine .. nts would appear to have 

been the result . 
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R. Yocbanan b . Zakkai, the youngest of the disciples of 

Hillel, once wrote of bis •aster, "if all the heavens were 

parcb .. nta, and all the trees were quills, and all the seas 

were ink., it would still be impossible for •e to write down 

even a small part of all that I learned from ay teacher .• (135) 

Such was tbe greatness of Hillel the Elder that bis wisdom and 

bis deeds becaae legendary in the history of balacha . S•all 

wonder then that tbe prosbul--perbaps tbe 11<>st well known of 

all tbe takkapgt--concerning which, oceans of ink have indeed 

been expended, was originally enacted by Hillel . s .. 11 wonder 

too tbat this aan, whose life exe•plified •patience, gentleness 

and a liberal approach to tbe Law, • should become associated 

with a refora, tbe reasoning for wbicb waa atated to be •aipyi 

tlkkup haolaa.• •for tbe aake of tbe correction of tbe 

world . •(136) For, in an ultiaate sense, it was repairing the 

world and bringing order to society which lay at tbe very heart 

of the rabbinic enterpri•• of tikkun. 

Par .ore extensively eaployed than was darchel ppaa, and 

uaed within cate90ri•• even .ore diver•• than was darcb11 
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sbaloa, tikkup baolaa found application in •an entire codex of 

statutes,• particularly within the early peraJr.i• of Mishna 

Gittin. The urge to act for the sake of society ~·· in fact so 

prevalent in the initial chapters of this aasecbet that some 

have even seen fit to subsuae the takkanot created alpne1 

Oarcbei sbalga under the general rubric of •tak~apgt aippei 

tikkup baglaa.•(137) To be sure, there were iaportant 

differences between the two terms . One scholar bas 

characterized these differences with the observation, 

Hippe 4arkbe shalga is a Takkapab whose purpose is to 
establish peace aaong peoples, to cut down on disputes and 
argu .. nts . lippe tikkup ha'plaa is a Takkapab of Rabbinic 
origins (established) in order that a aatter not bring on 
disaay or trouble . (138) 

Hevertheless, their similarity of purpose aakes the suggestion 

of their close alliance highly credible, and aay go soae way to 

explaining how such a varied collection of aishpaygt came to be 

gathered together within Mishna Gittip.(139) 

Saul Beraan bas discerned that whenever the rabbis called 

upon tikkun baglaa, the ainiaum require .. nt for its use was 

that the circuastances should reflect 

tbe presence of a aoral interest being tran.slated into an 
enforceable legal nora ... . Tbe uniqoe character of the 
situations 9overned •for tbe benefit of society• was that 
the 110ral interest involved, •bile produced by an existing 
or incipient legal relationsbip, affected prlaarily persons 
outside the relatlonsbip itself. Tb• legislation affecting 
tb1• relationship was thus priaarily designed to bave 
general (Jewlsbl co .. unal benefit.(140) 

Tlkkup baplaa vas not specifically invoked, then, in 

•ettings vbicb sought to a•sure peace or pleasantness, but 

rather in surroundings wbicb atteapted to rectify legal 
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conditions that were leading to unacceptable societal behavior, 

and hence to tbe denigration of halacha . As R. Travers Herford 

observed, •1n regard to social relations, the principle of 

tikkun 'olaa was applied in aitigating the severity wbicb would 

be caused by tbe literal adberance to tbe written word of the 

Torab.• (141) So nuaerous were the cases of such application, 

however , that it would prove beyond tbe range of our present 

study to review eac h of tbe• individually . For the two 

principles already ezaained, the rabbis appear to have viewed 

the aajority of their applications as being within an ethical 

contezt, though practical and political 110tivea were, of 

course, also influential spurs. lbetber or not this aaae trend 

was a feature of our final principle as well , we will allow 

selected ezaaples of the functioning of tikkun haola• to 

demonstrate . 

lhen Hillel ordained the prosbgl, tbe reasoning provided by 

the Ki1bna was absolutely lucid . Tbe Torah bad specifically 

stated that •every seventh year you shall practice reaission of 

debts. This 1ball be the nature of tbe reaission: every 

creditor shall reait the due that be claias froa hi• neigbbor . w 

COeut . 15:1-2) But tbe Ki1bp.a de1cribed tbe practical result 

of 1ucb reaiaaion, recalling that 

when be [Hillel) saw that the people refrained fro• givi~ 
loans one to anotber and trana9r•••ed wbat 1• written in'tbe 
t.w, •a.ware tbat tber• be not a base tbou9bt in tbln• 
beart .• • •o tbat you are .. an to your needJ kin.s .. n and give 
bl• nothing' (Deut . 15:9), Hillel ordained the prqibul .{ 142} 



The prg1bul operated as a type of legal fiction whereby 

creditors assigned tbeir claias to batei din prior to the 

Sabbatical year . In this way Hillel preserved the letter of 

the biblical law regarding the reaission of debts, since the 

law of Oeutereonoay had been addressed in the singular to 

individuals. It was thus no violation of the Deuteronomic 

ruling for the debts to be aade viable by referring them to 

public courts. As Eliezer Berkovits explained, " ... in a sense, 

in this way, private debts were turned into public ones (since] 

the Beth Din did have the right to deaand payaent."(143) 

Consequently, debts remained collectable throughout the 

Sabbatical year, and after it had concluded as well . 

As stated by the Misbna, then, Hillel's chief concern was 

that people were not fulfilling a aitzva of the Torah, and from 

this it aight be concluded that the actual eapirical behavior 

of huaan beings was the cause that called forth Hillel's 

takk•DA· Though the initial intent of the Toraitic coaaandment 

bad been to help the poor by releasing the• of their debts, the 

practical effect in Hillel's day was that it hurt th•• since 

they could not obtain loans. Hence, as a consequence of the 

observation that the •pragaatic, econoaic" intent of the aitgya 

was no longer being actualized, Hillel enacted bis takkapa, 

because it was preferable to create a prp1bpl which neutralized 

tbe rea1tting power of tbe 1eventb year rather than to leave 

tbe poor without available sourcas of credit . {144) 



This is, of course, credible provided only that we accept 

the Mi1hpa's version of events as stated . Tbe Hishpa's 

description, however, raises several questions . Given the 

length of ti•e between the Deuteronoaic law and Hillel, bow bad 

the poor coped in tbe interim? Was the lack of lending a 

sudden new problem wbicb arose in Hillel's ti•e and de•anded 

iaaediate response? And could not Hillel's act be regarded as 

nullifying the •ore ftliberal" legislation of Deuteronomy? The 

answers to such questions reside, of course, in the realm of 

speculation only. But a cogent explanation of these problems 

is perhaps to be found in the suggestion that the Mi1bpa does 

not draw for us the full picture . It is possible that the law 

regarding the remission of debts in the Sabbatical year bad, by 

Hillel's time, fallen into disuse. According to this scenario, 

Hillel, hoping to revive the mitzya, realized that renewal 

would only be practicable if be simultaneously initiated the 

oroabul. {145} 

Whatever the facts of the aatter though, given that the 

aitzya of release in the Sabbatical year was to be operative, 

it seeas £air to aaintain that "the prQ•bol was, indeed, a 

aea1ure 'for the iaproveaent of the social order,' (tikkup 

ba-'plaa), . .. for it benefited both rich and poor . It 

protected the wealthy against loss and aided the needy in 

obtaining loans.•(146) Indeed, R. Hiada in tbe 9191ra 

interpreted tbe tera •prpabul• in just this way, understanding 

it to .. an 'Prqz bpli pbuti.' a takk•pa for the rich <m&.11.> and 

the poor (tultl,). As Rasbi explained, •tbe rich so that tbey do 



not lose (their aoneyJ, and the poor so that they Cthe 

creditors) do not lock the door (to loans] before the•."(147} 

Tbe a90rai•. however, were plainly uneasy about the 

prp1bul. Sbauel, an •aora of the third century, declared the 

pro1bul an •ulbana" (unwarranted assuaption) on the part of the 

judges, which Rash! understood to imply a display of cbutzoa by 

the judges in collecting and holding money iaproperly . 

Alternatively, Rasbi opined, "ulbana" might suggest that Shmuel 

saw the prg1bul as a quest for judicial convenience, vlth the 

judges seeking not to be pressured to secure payments prior to 

the seventh year . This ezplanation provides evidence that 

there may indeed have been heavy demands on the judges to 

coerce payment from the poor as the mitzya of remission 

approached. Shauel, however, without syapatby for the judges, 

threatened that if be were ever in tbe position to do so, he 

would abolish tbe prosbul. R. Hacbman, on tbe other band, in a 

position wholly supportive of the prosbul, averred that if the 

matter was in bis bands, he would go even further tban Hillel 

and regard a prg1bul as being in effect for a loan even if it 

was not written.(148) Hevertheless, R. Hacbaan•s enthusiastic 

endorae .. nt was by no aeans echoed by tbe aajority, and the 

rabbis aougbt--in a variety of waye--to diainisb the sense of 

•1egal rad1cal11a• which appeared to peraeate tbe enactaent of 

tbe prp1bgl . 

S1110n Greenberg has pointed to a nuaber of techniques by 

which reconciliation with tbe traditional contezt of the Lav 
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was atteapted.{149} The Sifre tied tbe prosbul to a biblical 

text, and thereby sought to provide the takkapa witb Toraitic 

foundation: ••Thy band will release tby brother, • CDeut . 15 : 3) 

but not be wbo transmits bis bills to the beit din . From this, 

they said, Hillel ordained the prosbul, aippci tl,kkun 

baolam. •(150) In tbe Talmud Xeruabalai (Sheyi'it 10 : 2), 

however, this connection was called into question by the 

qemara's inquiry noo you mean to imply that the proabul is a 

biblical injunction?," and the answer, "After Hillel ordained 

it, they associated it with a Toraitic verse . n 

In the 8avli. however, far greater concern was exhibited 

over bow Hillel could apparently uproot a matter from the 

Torah : neut is it possible that where according to the Torah 

the seventh year releases, Hillel should ordain that it should 

not release?n{l51} To this, Abaye supplied two answers. 

Firstly be suggested that since the Jubilee year was not 

observed in Hillel's tiae, neither was the reaission of debts 

considered nbiblically obligatoryn and hence the proabul could 

be instituted as a rabbinic ordinance.{152) ~alaonides (Shaita 

9:16> agreed that the prpabul could be rabbinically applied, 

except at a tiae when the laws of tbe seventh year were 

considered to have Toraitic sanction . This opinion, though, 

was balanced by the •ppra, Rava, wbo beld tbat Hillel's taltJt•pa 

was based on the principle "hekfer beit dip hefk,er,• "tbe 

rabbis bave power to expropriate,• and hence was applicable for 

all ti.... Sobsequently, Abaye farther suggested that perhaps 

Hillel'• prpabul was an ezaaple of tbe rabbinic principle, 
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Rabey y'al ta'a11l,R Rsit still and refrain fro• action," 

which, according to Raabi, was a legitimate aeana by which to 

uproot a aatter from the Torab . {153} 

The •aoraim, then, aware of the radical nature of the 

croabul, were at pains to demonstrate that Hillel's innovation , 

lay within the purview of the interpretati ve procedures of the 

rabbis . In seeking to understand the prg1bul, they strove to 

have it accord with the techniques of rabbinic scriptural 

ezegesis . It is, therefore, eminently possible to comprehend 

the enactment of the prosbul through the eyes of the Mi1hna--as 

a response to changed societal conditions- -or through the eyes 

of the amoraim--as a new interpretative understanding of the 

Torah's intent . In either case though, the invoking of tikkun 

haglaa bad a similar purpose: to ensure that the observance of 

the law should not be a source of serious econoaic dislocation, 

and that the highest ethical intent of the halacba should 

prevai l . As Greenberg suaaarlzed the aatter: 

It was be (Hillel) wbo bad 1aid tbat tbe essence of the 
Torah is cont.inad in tb• co..andmant, 'Do not do unto 
others wbat you would not bave others do unto you.' Hence, 
wben be ••• tbat in tbe c~9ed tl .. a and conditions of b i s 
day, tbe obaervance of tbe ethically aotivated biblical law 
would re1ult in tbe violation of tbe biblical ethic, be did 
not be1it.ate to 1et tbe ethical above the legal .{154} 

Where Hillel the Elder acted decisively--and 

controversially--to aafegoard etbical econoaic interchange, 

Rabban Gaaaliel tbe Elder, a bigbly respected bead of the first 

century S.Qh•drip. took a 1lailarly courageous 1tep in tbe area 

of divorce law . Moreover, bi• takk•na too was inspired by the 



paraaount consideration of tikkup baolam. The opening ai1bna 

of tbe fourth pcrek of Miabna Gittip records the following 

legal development: 

If a aan after dispatching a su:..t. (bill of divorce> to bis 
wife ... ts th• bearer, or sends a .. •••nger after bia, 
[saying] the Sll.t. wbicb I have given to you is cancelled, 
then it is cancelled. If the husband .. •t• the wife before 
[the bearer) or sends a .. ssenger to her and •aya, tbe sa.t. I 
bave ••nt to you is cancelled, then it is cancelled . . Once, 
bo .. ver, tbe Sll.t. bas reached ber band, be cannot cancel it. 
In for .. r ti .. • a aan was allowed to bring together a ~ 
'1iA wherever be was and cancel the 51&.t.. Rabban Gaaaliel the 
Elder, however, laid down a rule that this should not be 
done, aippci tikkup haolaa.{155) 

It bad been the practice for a man vbo wished to cancel a g,c,t_ 

to bring bis request before a beit dip--in a locale convenient 

to bia--and to have the beit din cancel the SIA.t, before the 

aessenger reached her vith it. This practice was, of course, 

the potential cause of disastrous consequences . For if neither 

the aessenger nor the wife knew that the su:..t. bad been 

cancelled, ahe--without knowing that she was still a married 

woaan--might enter into a new marriage, with all the adulterous 

iapll~ations and potential for the creation of 94azeria 

(bastards) that this entailed.{156} As a result, Rabban 

Gamaliel ordained that one aay not cancel a ~without the 

knowledge of one's aessenger or one's wife, aipnci tikkun 

baolaa. 

Here too, the actual circuaatance• which called forth the 

takkapa are unclear . If tbe cancellation before a 8eit Din was 

•o probleaatic, wby did tbe pld&apa have to wait until the tiae 

of Rabban Gaaaliel to be enacted? Ia it conceivable that there 

was a sudden rise in what bad hitherto been a seldom practice 
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of cancellation before b4tci din? Again, we can but speculate 

as to what actually called forth tbe takkana. but whatever did 

so, plainly ethical issues were at stake. 

The ••oraim. however, differed over tbe •caning of tlkkun 

haolaa in this context . R. Yochanan understood ~ t to •ean 

"•ipn1i takkanat •••zcrim." "to prevent illegitimacy," while 

Resh Lakish understood it as "mipnei takkanot aqunot." "to 

prevent wife-desertion . " R. Yocbanan's opinion became 

associated vitb the contention of R. Nachman that--prior to the 

takkana--1 ~ could be cancelled before a belt din nuabering 

two, and that since "the proceedings of two arc not generally 

known, she, not having heard and not knowing [that the ~was 

cancelled] aight go and aarry again, and bear illegitimate 

children . " The opi nion of Resh Lakish, on tbe other band, 

beca.e associated with the view of R. Sbesbet that--prior to 

tbe takkan1--a sm.t. bad to be cancelled before a beit din of 

three. "The proceedings of three are generally known, so she , 

bearing and knowing Ctbat the sm.t. was cancelled}, would remain 

unaarried, and we have therefore to save her from being a 

deserted wife . "(157) 

It is instructive to observe that tikkup haolaa was--in 

this contezt--directly connected with an activity which, in the 

rabbis' vie•, was aiaed at precluding tbe creation 9~ further 

91ag1ria or agupgt . Bold action for "the sake of .. nding tbe 

world" was seen to be synony11e>ua with enactaents that served to 

liait tbese two bi9bly QDdesirable oatcoaes. Ra.bb&n Gaaaliel's 
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takkana was perceived as one means to avert a person becoming 

part of a status-group (aagzerlm. agunot) from wbicb be.she 

could not escape of bis . her own volition and which severely 

curtailed relationship possibilities. This endeavor , it might 

be posited, was one of both human compassion and ethical 

intent. 

Already amongst the later tannalm. however, dispute had 

arisen concerning the viability of Gamaliel's takkana . In the 

opinion of Rabbi <Yebuda HaYasi), the cancellation of a 5ll.t 

before a belt din. even though contrary to the takkana, 

nevertheless bad the effect of bedlayad <ex post factg) 

cancelling the Ql.t.. In other words, one should not cancel a 

5ll.t in this fashion , but if it was done nevertheless, then the 

cancellation coaaanded force. Rabban Shimon b . Caaaliel, on 

the other band, aaintained that a husband could neither cancel 

the QA.t. nor add additional stipulations to it, since, if be 

were peraitted to do so, "what would become of tbe authority of 

the Beth Qin [of Rabban Gamaliel tbe Elderl?"{l58} Shlaon 

b . Gamaliel's position, then, was that such a cancellation 

before a beit din was null and void under any circ'1mst&nces, 

and bad no force . Sbi1K>n b . Gaaaliel was plai nly not only 

concerned with the potential dan9ers of reaote QA.t. 

cancellation, but was also vitally interested in the authority 

of the twit dip to issue deaanding enact .. nts; he therefore 

argued for a stringent, aaziaal interpretation of the takkay. 

As a reault, be was fira in aaintaining that the SIA.t. reaained 

uniapaired, and the woaan was peraitted to remarry . {159) 



In regard to the position of Rabban Sbi11<>n b. Gaaaliel, 

however, the Babylonian a90raia., concerned over the stringency 

of bis stance, raised the following consideration: •And is it 

possible then that where a saat. is, according to the lritten 

Lav, cancelled, we should, to save the authority o~ the BA.th. 

4ill,, (declare it valid and) so allow a married woaan to marry 

another?" The right of the rabbis to cancel a QC.t. which is 

valid according to the Torah , is hereby called into question. 

In response, an unambiguous affiraation was provided: •tes . 

When a man betroths a woman, he does so under the conditions 

laid down by the Rabbis, and in this case the Rabbis annul bis 

betrothal . •(160} Rashi ezplained this declaration by averring : 

All a.arriages are perfor .. d (by the foraulal '(Be thou 
sanctified unto ael by the laws of Moaes and Israel,' 
according to the practice of the rabbis . It is they who 
ordained that aarriages shall be terainated by aucb a 9A.t. 
(that is, by a aat. carried by a aesaenger, even though the 
husband withdrew it before the aessenger reached tbe wife, 
but neither tbe wife nor the aes .. nger knew of the husband's 
reveraal of bis intention] . Therefore, the aarriage is 
terainated, for it was on this condition that be aarried 
ber. (161) 

Through the annulment of marriage Chafka'at kiddushin) 

then, the aepraia provided a legal interpretation which 

circuavented tbe appearance that Gamaliel's takkana involved 

•uprooting froa the Torah.• Since the marriage had been 

brought about according to the laws and agreement of the 

rabbis, it was in their power to annul the aarriage . In this 

way, Gaaaliel's takk•p• was not viewed as validating a SIAt. 

which waa invalid in the Torah. Rather, it was seen as 

applying tbe legal right of tbe rabbis to enforce a condition 
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under which aarriages were performed. Hence, if Shimon 

b . Gaaaliel's position--tbat the cancellation was null and void 

under any circuastances--was correct, this was not a 

contravention of the Torah, but an affiraation of tbe rabbis' 

right to establish the conditions of aarriage . (162) 

The logical iaplcation of all this, of course, was that the 

Babylonian aaoraim appeared to relate the rabbinic annulment of 

marriage to tikkun haolam . Tbe principle of annulaent itself 

becaae associated witb allowing the woiaan tbe possibil i ty of 

remarriage, for the benefit of society . It should furthermore 

be noted that such an ability to call for retroactive aarital 

dissolution bas, on several occasions since, been used by 

rabbis to act for the ethical in freeing one partner or the 

other from balacbic constraints which would otherwise have 

bound thea . 

Henachem Elon, however , bas discerned that the Talaud 

Yeru1balmi bad few quala s about accepting Rabban SbilftOn 

b . Gaaaliel's aaxiaal interpretation of the takkana at its 

face-value . (163) By analogy to a aatter concerning teruaa 

(heave-offering ) , the Xcruabalai appears to iaply that--if it 

becaae necessary--it was indeed within the power of the rabbis 

to uproot froa the Torah . In Elon'• words, 

..• this .. ant that the ChAQhA•i• bad tbe authority under 
certain circu .. tances to enact a takkepa. even if there was 
(inberentJ in tbi• a su999•tion of tbe uprooting of a aatter 
fro• th• Torah ...• According to tbis reasoning, tbe 
aarr1a9e ••• beACefortb annulled--and not retroactively--on 
tbe ba•i• of the ~ provided by tbe buaband, since tbe 
chaqh••l• enacted tbat it waa forbidden for tbe bu1band to 
cancel tbe Slat. if not (done) in tbe pre1ence of the wife, 
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'becau•• of tikk,up baplaa:' and it was under their authority 
to deteraine that if Ca ba•bandl contravened their t•kkana 
and cancelled tbe gat, tbe cancellation bad no force, the 
saat. was valid, and the woaan could--on its basis--aarry 
another aan.(164) 

If Elon is right, then tbe spectre of appearing to depart from 

the intention of the Torah was not so worrying for the rabbis 
. 

of Erctz Xiarael as it was for their Babylonian colleagues. 

They accepted tbe right of the rabbis to engage in sl.lbstantive, 

overt retuning, ano saw no need to reinterpret this process 

through hafka'at kiddushln . According to tbis view, the 

Palestinian rabbis Ropenly acknowledged that these decisions 

annulled biblical law and that decision-makers had the 

authority to invalidate biblically valid marriages . R(l65} 

No matter, though, whether one prefers the Bavli's 

application of hafka'at kiddu1bin to ground the takkana. or the 

X1ruahalal's aor1 literal understanding of the nature of the 

1nactaent, there can be little doubt that each represented a 

Rfar-reaching exercise of authority.• In upholding the primary 

intent of Rabban Gamaliel's tak.k,apa that a woaan could not be 

unknowingly obligated to a aarriage from which •he thought she 

was free, decisive action was envisaged, thereby supporting the 

outlook tbat tbe halacha should not be dee .. d to be 

antithetical to the ethical. 

Indeed we aight discern--in reference to a wholly different 

type of ca•e--tbat •upport of the ethical was even evident in 

tbe Talaud's treataent of the slave. Here too, tikkun baglam 
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appears to have been utilized to denote the priaary intent of 

tbe legislation. Mi1bna Gittin records: 

If a aan aake• bis slave an i99tlki (specified lien) {for a 
debt) to another aan and be eaanclpat:es bl•, in strict 
justice, tb• •lave is not liable for anything, but wipnei 
tikkgp hapl•• bis aaster ls coapelled t:o eaanclpate bla, and 
be gives a bond for his purcha•e price. Rabban Sbiwon 
b. Gaaaliel say• that be does not give a bond but be 
eaancipates bia . (166) 

An ipot:iki was a special type of lien on a debtor's property 

which restricted the prerogative of the creditor to particular 

assets. In other words, the creditor was entitled to his 

payaent out of one particular asset only, such as a piece of 

land or a dwelling, or a slave. Jewish law knew of both the 

simple (11taa) and express (11Cfura1b) ipotiki. The former 

allowed the creditor to "recover payaent out of the debtor's 

other assets" if the particular mortgaqed asset should not 

suffice or should become inaccessible, while the latter--in an 

expressly written form--did not allow the creditor to "recover 

payaent out of the debtor's free property," even if the 

specified asset was unavailable . {167} In this case, as 

expressly stated by the Meir!, the slave under discussion 

represented an ipotiki aefu.ra1b.(l68) This aeant that tbe debt 

was liaited to the slave, and the iwplication of tbe slave's 

eaa.nc1pat1on was that tbe creditor beca.e unable to collect on 

the debt . 

This being clear, however, the wi1bpa nevertheless remained 

unclear to the a1tpraia. •ince it contained several pronouns of 

uncertain object . Who was the "be" who eaancipated? Ibo was 

tbe •aan• who coapelled? Vbo was tbe "be" who gave the bond? 
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A difference of opinion arose amongst the •aoraia in reply to 

these questions . 

In the view of Rav, it was the first aan who eaancipated, 

and the slave was no longer obligated to the second man <the 

owner of the lien ) in any legal regard . This was iu line with 

Rava'• decree concerning the ipgtiki 91furash wbicb included 

the ruling that the eaancipation of a aortgaged slave served to 

•release from a creditor's llen.•(169} But wby then was the 

second aan also coapelled to go through the act of emancipation 

if the slave was not technically liable to him in any case? 

•Mipnsi tlkkun haglam- -Cthat ls to say, for fear) lest he 

should find bim in the street and say to hi• •you are ay 

slave,•• with the result--in Rashi's opinion--tbat be causes _ _,.,,. 

the (ez-1 slave's chi ldren to be defaaed . (170) It is apparent 

from the RaMBaH's explication of the miahna that technically 

the slave was not in need of emancipation from the second man, 

but eaancipation was nevertheless sought in order to ensure the 

clarity of the cessation of all claims, and in order to prevent 

any potential harassment of the former slave . (171) In the 

words of Menachea Elon, •this was in accordance with the 

fupd•eental dgctripc gf huaao libtlrty that •a slave, once 

liberated, does not return to servitude . • • (172} 

In the view of the Palestinian awpra Ulla, on the other 

band, it was the aecond aan--to whoa the debt was owed--who 

eaancipated the slave, and the first was then coapelled to 

liberate bia . Olla then interpreted the aishpa•s words •the 
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slave is not liable for anything,• ••meaning the slave i a not 

liable for tbe perforaance of ait1yot, wbicb were "incuabent on 

Ccoapletelyl free aen only . " However, since people bad begun 

to regard him as a free aan, "bis first aaster is coapelled to 

liber ate him," "aipnei tikkun baolaa . "{173) In bis notes to 

tractate Gittin, Maurice Simon suggests that tikklln baolam was 

appl i ed her e "l est he shoul d marry a Jewess whi le in th i s 

state."{174} The iss ues inher ent i n this declaration were 

spelled out even aore clearly in the subsequent ai1hpa : 

One who i s balf a slave and half free .... It is iapossible 
for hia to aarry a feaale slave because be is already half 
free . It is iapossible for him to aarry a free woaan 
because be la half a slave . Shall hft thftn re11&in unaarried? 
But was not the world onl y aade to be populated, as it says, 
'He created it not a waste, He foraed it to be inhabited'? 
<Isaiah 45:18 ) Mippei tikkun baolaa. therefore, his aaster 
is coapelled to liberate bia .• . . {175} 

The slave was, after a fashion, subject to both men. If be was 

emancipated by the second, word of b i s release would get about, 

and he might begin to consider himself a free man, and atteapt 

to marry a Jewess . In actual fact, however, be was only half 

free, and was ther efore prohibited from contracting a aarriage 

vitb either a feaale slave or a free woman . As a result, the 

first aan was compelled to liberate him, aippei tikkgn baplam. 

The r11hgnla appear to have favored the aore plausible view 

of RRv nvftr thAt nf Ull~ . {176} No mattftr vhir.h viftv onft 

preferred, though, the re•ults were positive for the slave . He 

either gained protection froa a deal of eabarrass .. nt and 

unpleasantness on behalf of a creditor, or obtained the legal 

pera ission to aarry and bave children without the suspicion of 



increasing yazcrut . These were the substantial apparent 

benefits which accrued fro• tbis takkapa . It would seem 

reasonable to aaintain, then, that a central aotivation for the 

takkana was the aspiration to treat the Cex-l slave fairly and 

with generosity. In this case again, tikkun haolam was applied 

in circumstances which sought to uphold personal dignity and 

aaxiaize personal options . Hore than this, by forcing 

aanumission, it advocated an effective end to the practice of 

aaking slaves into liens for debts . It can be observed, then, 

that where the principle was invoked in supporting even the 

rights of a slave, the moral sense inspiring the legal 

determination was indeed strongly signified . 

But tikkun haolam was also applied to situations in which 

the ethical intent was not quite so discernible. In a 

subsequent mishna in Gittln the rabbis enacted that 

Captives should not be ransomed for more than their value 
alpnel tikkun baolaw. Captives should not be helped to 
escape aipnei tikkun haolaa. Rabban Shiaon b. Gwliel 
says: As a precaution for tbe good of the captives. And 
none should buy scrolls (of the LawJ, phylacteries, or 
aoauzot fro• gentiles for more than their value, aipnci 
1,i.kkuu-llo<Llcllll.· (177) 

In regard to the redeaption of captives, the a•Mr• further 

inquired •ooes tikkun haolaa relate to the burden which aay be 

imposed on tbe coaaunity or to the possibility that the 

activities (of tbe bandits) aay be stiaulated?•(l78) The case 

was then cited of Levi b . Darga who ransoaed bis daughter at 

the price of thirteen thousand deparii of gold . From this, 

Rasbi concluded that tikltup baplaa in this context related to 

the potential burden on tbe coaaunity . Captives should not be 



• 

redeeaed for more tban a certain value, lest bandits so inflate 

the price of captive redemption that tbe coaaunity becoaea 

iapoveriabed or is simply unable to redeem the• . It was, 

however, permitted for a rich father or other relative to 

redeea the captive , wbere tbis did not i1DPin9e on tbe 

coaaunity, and hence the latter aisgiving- -relating to the 

stiaulation of bandit activity- -did not aeea to be of 

overwbelaing concern.{179} Tbe Heiri went one step further in 

this direction, declaring that if there were rich relatives 

i nvolved, tben they should be e ntirely responsible for t he 

redeaption, and the coaaunlty should not be involved at all . 

Further, be interpreted the price beyond wblcb the 

coaaunity--if involved--should not go, as being that of the 

aarket-value of a slave . While acknowledging other views, the 

Heir1 appeared to hold with the RaHBaH that one should not 

index the value according to a person's worth or importance, 

but should pay according to a flzed market standard . (180} 

In the aatter of aiding captives to escape, the a•aara 

asked what •practical difference" it aade as to which reasoning 

was given for the ruling . To this the answer supplied was, 

•the difference arises wben there la only one captive .• If 

there was only one captive, Rabban Sbiaon b . Gaaaliel's 

interpretation was not relevent, and hence, in bis estiaation, 

the captive's fli9bt--under such ciruaatancea--aight indeed be 

alded . (181) The difference between the two outlooks, as 

explained by Ra•bi, was that the tapna who gave bis reason as 

tlkkup baplaa ••s also concerned with potential future 



captives, and the possibility tbat they aigbt be treated •ore 

barsbly if a single present captive was helped to escape . 

Thia, however, only worried Shimon b. Gaaaliel if tbere were 

other captives siaultaneoasly in captivity.{182) The Meiri 

reported that the balacb& went according to tbe first t•QA•, 

and that the intention of tikkun haplaa in this. light was to 

point to the potential abuse of future captives . {183) 

Counael--utili~ing tikkun haolaa--against tbe purchase of 

ritual items for more than their value, was also understood by 

Rashi to refer either to the financial burden which the sums 

required for recoupaent aigbt place on the co•aunity, or to the 

possibility that such buying could serve to encourage 

theft . {184) In either case, tikkun haplam was probably 

activated to suggest a pragmatic caution which could preeapt 

potential. future coaaunal upset . Though the 1119raia allowed 

for soae flexibility in aini•ally inflating this amount, it was 

plainly a aatter of coamon sense to bold f ira in such cases in 

order to diacog.rage robbery and outrageous redeaption prices . 

Moreover, the experience of Abaye also hinted that offering 

substantially less than the value of the itea could also 

produce unfortunate results . 

An Arab woaan brought a bag of phylacteries to Abaye . Let 
.. bave thea, he said, Rt. A couple of date• for a pair. She 
beca .. furious and took th•• and threw tbea into the river. 
Said Abaye: I abould not bave aade tbea look •o cheap to her 
as all tbat.(185) 

In dealing with captive Jewi•h persons and objects then, tikkun 

baolaa was used within takkappt whiob indicated the 90at 

effective strategy for the coaaunity to follow in situations 
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ttblab preHated d1ff loal t dll•-•. PlaiGlf, etbloal l••u•• 

were involved 1n trytag to -19h -~t•r• eaab .. tbe rl•k 

incurred by OM pr•••nt capti'Ye aplut that of potential 

fatare captives. However, 1n .odern ter .. , •• ai9bt oo...ider 

ncb questions to be •ethically soft,• and bordering on tbe 

pragutic. Tbi• 1• becaa•e tbe•• issues were more concerned 

witb ploy• and l1•1t•, rather tban tbe proper and tbe 1aproper . 

A• •• bave noted prevloa.17, however, tbe rabbi• •a• tblnge 

differently . Since tbe•e .. tter• involved tbe perfor .. nce of 

rell9ioa• aitgyot, they 1m1:.a. l••a•• of etblcal force to tbe 

rabbinic a1Dd. Tb• •it1yqt of red•••iDCJ captive• and ritual 

objects were co ... nd .. nt• to be preserved, and tbe aee of 

tiltltun yqly w 1 tbln tbese taldtaDAt indicated tbe •trengtbening 

of tbe reli9ioaa co ... nd .. nt effected by each t•kkapa. 

Another ezaaple of tiltkuo hagl•• being invoked to bi9bli9bt 

a ebared ca .. anal intereet ca .. in the la•t wi1hpe of Git\io'a 

fourth perek. In tb1a wl1hpa tbe rabbis ordaiMd tbe reversal 

of a t•kkape concerning tbe obligation of biltltpri• (first 

fruit•) brought frow a field tbat bad been sold to a non-J'ew. 

Tbe ai1bpa •tated tbat •tf a .. n sell• bl• field to a beatben, 

be bas to buy (yearly) tbe flr•tfrait• froa bl• and bring tbea 

to Jera .. lea, •ippei tlltltgn hlolaa . •(116) llleser lerkovlt• 

esplalMd la•bl '• rationale for ~bl• •• being that ••ince tbe 

vendor bad to ammallr pay tbe parcbaaer of the field bl9b 

amount•, tbe Jew• tfOUld not .ake a habit of aelling tbelr land 

1D lr•tg Ji1r .. l to non-J'ewa.•(117) 



Tbe Talmadic di•cu••lon on tbe ai1hpe, bowever, focu•ed on 

tbe qaeatloD of wbetber a gentile coald be couldered to own 

land iD lr•\1 li•rA91 to tbe eztent that •ucb owner•blp would 

releaH tbe land fro• it• •tate of bolines• .. and nallify tbe 

obli9&tiou of tltbiDCJ and bikkpri• . In tbi• r•9&rd, tbe 

balaqba s .. •• to bave followed Rava., wbo •a• of th• oplnio~ 

tbat •ucb ownersblp did not r•l•a•e, and tbat hence tbe 

original owners ••r• required to fulfill tb• Toraitlc 

obli99tion of brl09ln9 biltJtpria. 

But if this •a• a rulln9 fro• tbe Torah., tben why •a• there 

a need to as•oclate lt with tbe rabbinic r•••onln9 of •ippei 

tlkkqn haplaa? Tbe 91191ra ezplalned thl• ezpllcltly. 

Apparently, ori9inally a per•on wbo •old bi• land would 

purchase tbe flr•t fruit• fro• the gentile and coaplete the 

ait;gya by bri09l09 tbe• to Jeruaal•• · But tbe poasibllity for 

thi• procedar• i11Plled tbat .ore and more Jews were prepared to 

••11 tbe1r land to non-Jews, thinkln9 that •o lon9 •• they 

broagbt bikkpri• fro• tbe•• field•., tbi• was enough to .. intain 

•Jewish bollneaa.,• even if tbe land ••• no loft98r under Jewish 

•overei90ty. A• a result., in order to trans•it tbe .. •••9• 

that it was not desirable to Hll the field• of I1rael to 

non-Jew1., tbe ghagMpl• enacted a t;akkape to tbe effect tbat 

blfglg,prlp 1bould no longer be brou9bt by a per1on wbo bad sold 

~l• field to a gentile. Tbe re•alta of tbi• fir•t t;••kape. 

however, were not effective; tbe Jew• oontlnued to ••11 . 

Hence, a 1eoond te,kepp--wblcb sabnqaently appeared in our 

pre1ent el1h•--wa1 enacted, reobllptlng J••• to brin9 



• 

blkkuri• from fields they bad sold, •ipnci tlkkun baola• . 

According to Raab!, whereas the first tgakk•pa bad been designed 

as a fence (aiyaq)--presu•ably to protect the intent of the 

Law~tbe second was devised in order to reinvigorate concern 

aeon91t Jews for the rede•ptlon of their holy land . {188) 

The Torah's coaaandaent was reactivated, then, as a 
I 

rabbinic takkana, propelled by Jewish proprietary interests 

over lr•tz Xlsrael . As Berkovits expressed it in regard to the 

first takkapa, 

Hence it is de90ntrated that out of a concern to ensure that 
tbe land of lretz Xisrael was not re90ved fro• Jewish 
ownership, the rabbis ordained their 'first t•kkapa' and 
cancelled the co ... nd .. nt of bikkurip in order to teach the 
Jews that by their behavior they were bar•ing vital 
interests of tbe (Jewish) People.(189) 

Similar reasoning might be provided for the institution of the 

second takk,apa. and it was precisely these •vital interests" 

which tikkup baolaa was intended to recall . In present-day 

ethical teras, one aight feel constrained to call into question 

the rectitude of regarding land that bad been legitiaately sold 

to non-Jews as still bein9 subject to the holiness provisions 

or sovereignty rights of one's own People. But this was 

plainly not the concern of the rabbis in this usage of tikkun 

baola•: the •itzya of yisbuy Eretz Xisrael (the settle .. nt of 

the land of Israel) was their priaary interest, and tikkun 

baol•• served to underscore the ethical significance to the• of 

the upholding of this co ... nd1M1nt . While, again, one aigbt 

find cause to question whether or not the dual-takkappt 
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sequence was actual, tlkkun baola• nevertheless represented the 

rabbis deteraination to enhance the •it3y1. 

Finally, we return to one further aore recognizably ethical 

utilization of tikkun baolam. This occurence is worthy of note 

both because its source is non-Talaudic, and because it 
. 

exhibited a more stringent attitude than tbe Torah. as opposed 

to the number of cases which tended to liberalize Toraitic 

rulings. In To11tta Gittin we read, 

He who causes uncleanness to tbe clean things of ao11eone 
elae, and be who aixes beave~ffering in the produce of 
aoaeone else ... (andJ be who aixes wine used for idolatrous 
pa.rpoaes Cin acceptable wine of bis fellowJ--if be did so 
inadvertently <b9•bgaeq), be is exeapt. If be did so 
deliberately (btt•izid), be is liable, alpnei tikkun 
baglaa . (190} 

Though strictly forbidden by the Torah, the law contained no 

sanctions against aoaeone wbo brought about daaage or 

transgression--be it wilful or non-vilful--where the daaage or 

transgression was not recognizably visible. An example of this 

would be causing aoaebody to beco11e ritually iapure.(191} 

Apparently though, this leniency •ust have beco .. probleaatic 

and so this takkana--inter alia--was enacted. Within the 

Torah's teras, since none of these transgressions effected 

patent daaage, the transgressor, though guilty, was not liable 

for puniabaent . The rabbis deterained, however, that if the 

daaage was deliberate then the transgressor was indeed to be 

penalized, alpnai tiftltup haplaa . Elon found the llOBt cogent 

explanation for the rabbinic tekk1na in R. Yochanan's 

elucid1tion: •Why then did the Rabbis ordain that Cone who 

acts) aal1c1ously 1• liable? So that it should not beco .. a 
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co .. on thing for a aan to go and render unclean the foodstuffs 

of his neighbour and say, I have no liability . "(192} In order 

to prevent wanton, capricious transgressions of this 

nature,{193} the rabbis acted to deter such offenses . This 

aust bave provided for both increased societal stability, and 

redress for those who bad been wilfully wronged. A sense of 

justice, based on a perception of vbat was ethically proper, 

seeaed tben to have inspired tbe rabbis ' desire to reinforce 

the law in this aatter . 

Many otber exaaples of the employment of tikkun baolam 

could be cited . Moreover, there were numbers of takkanot 

which, though they aay have utilized different terminologies-

without specifying the foraula "tikkun haolaa•--vere 

nevertheless thought to bave been promulgated with aspirations 

toward our principle in aind . {194} Were all these takkanot 

aotivated by purely ethical causes? Clearly we aust answer 

this question in the negative . Fro• a 110dern ethical stance, 

while aany of tbe aost far - reaching takkapot to be justified by 

the notion of tikkun haolaa did have discernible ethical 

iapetus behind thea--sucb as those of Hillel and Gaaaliel--this 

was not universally true. There were also takkappt which acted 

for more pragaatic coaaunal correction, without par ticular 

reference to ethical iaplications . 

Fro• the point of view of: tbe rabbis, of course, tbe 

QUft~tJnn nf ftthJr.~ t~ (Ar IM'>rft r.oap1ftX, givftn that ~hey d i d not 

consider etbics as a separate category per se . As we have 
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aeen, in tbe rabbinic view, ethics and religion were 

interaingled . Ve can certainly assert, bowever, tbat, as far 

as the rabbis were concerned, tlkkun baol•• did become an 

accepted part of tbe religious life and balacha of the People . 

As Eugene Lipa.an bas perceived, 

It is clear that it (tikkun baplaa) was not a full-blown 
legal concept to be applied always when technically 
appropriate. It bad ao .. of that aura, but the cautious 
atudent will beaitate before assigning such a status 
definitely in the Talaud. 

But on tbe other band, tbe sages theaselves were 
sufficiently acquainted with the i911>lications of the phrase 
that they could use it with so .. frequency and with a degree 
of conaiatency •bile covering a rather wide range of 
subjects . It••• certainly not liaited to the '1DOral,' as 
auggeated by Tchernowitz . (195) 

For the rabbis, then, while it was •not liaited to the aoral," 

it seeas to have regularly served in the proaotion and 

strengthening of a nuaber of aitzygt which the sages regarded 

as pivotal to their society . Undoubtedly too, these takkappt 

were instruaental in coaaunicating the responsiveness of Torah 

to changed conditions, and hence in preserving the halacha 

an active force in Jewish life. lhile these goals aay not 

always have accorded with tbe ethical as conceived by the 

twentieth century aind, they fulfilled a high religious duty 

for the rabbis, and thus, for tbea, served the greatest ethical 

purpoae . 

In the final analysis, therefore, we aight aay of tikkup 

baplaa that it was a principle of ao .. what equivocal 114ture . 

While it •erved to uphold the ethical within a nuaber of 

takk•ppt, there were certainly those in which its basic 
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fQaatlon appeared -to be IM>re •bat we •l9bt call •trateglc or 

pragmatic . Tbi•, bo .. ver, i• to i11PO•e a atract.are on tbe 

principle, of •blab tbe rabbi• could never bave oonoelved. In 

tbelr .. Dded world, tlllr.kan bapl•• •a• tbe nor• invoked wben tbe 

priMry intent of a rell91oa• •it1v• bad to be fir-.d and 

GDder9irded for tbe •ake of tbe apb9ildl09 of Je•i•b •oclety. 

In eo .. aa .. •--aucb a• tbat of tb• alave- -lt ••• invoked to 

advance tile ceaee of ~ iadivldaal •• well . In all lt• 

applloatloD.8 it aoa9bt social better .. nt, ln a couree charted 

toward • Keplan vhlon. 

le bav• aeen, then, tbat the tbr .. principle• " bave 

anal7sed .. , DOt ·be oat.9orlcally defined in any unitary 

fa•bion. Clearl"Y, they regularly inspired atractO«"ed ethical 

OOD.81deratlou , •blcb were often tbe cause of profound 

challenge• to received lawa . At the •a .. ti .. , bowever, we 

IMl•t acknowledcae tbat tbere were nullber• of lutancea in •blab 

oar apparentlf •ethical nor .. • were actually atillsed to 

•ub•tantlate practical ai•• · Yet it 1M1st nevertbel•s• be 

••••rted tbat tba fact tbat the•• DOra8 were deployed in 

aituatlona tbat •ere anrelated to tbe ethical doe• not 

nece•aarilJ detract fro• their fatare abilltJ to evoke and 

aupport tbe etblcal, if called upon to do •o . If balacbic 

adja•t.ent 1• detenaiDltd to be a prlorltJ a90ngat tbo•e who 
" 

view tbe laal•qha •• the •rah dlrecb (plde) for their lives, 

tben DO tecbnlcal 1mped1-nt would •e•• to obatract the renewed 

application of tbe .. prinaipl•• in again act11l9 for tbe 

ethical . 
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After reviewing tbe rabbinic per•pectlve• on each 

principle, .. bave--on each occa•lon--returDed t o ••••ntially 

the •AM que•tlou z Given tbet tbere did prevail a110n9•t tbe 

rabbi• wbo contrlboted to aDd compiled tbe wlsdo• of Gi\tip and 

X.vpppt. an etbo• •blob •oQ«Jbt an etblcal r••poue to 

contentioas, anpl•a•ant or •imply obanged circU.etance•, 1• 

•ucb an ethos eztant today? If not, i• it necessary today, 

and--if it l• D110&••ary--oould it be rekindled in tbi• age? 

Mi9bt we traucend •o- of tbe Talndic categorle•, wblcb beve 

been our inheritance, in order to apply ethical principle• in 

our own generation? Could we go beyond the interpretative in 

order to respond directly to the changed social conditiou of 

our a9•? Wbat are tbe area• in wblcb t;aklsapqt would redound to 

tbe benefit of Jewish co .. unitie• and of balacbic vitality 

within our present •ilieu? There are .. ny questiou . Mow we 

aast begin to answer. Yboa9b tbe great wi•do• of Hillel tbe 

Slder liay be but history, tbe •Pirit in which be faabloned bl• 

\altgpgt -y yet be found to •Ddtu·e . 
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The upheaval ezperienced in Jewi•b life in tbe latter half 

of tbe twentieth century bas aade ours an unpr ecedented period 

in Jewiab and halacbic hi•tory. So perplezing i• the coaplez 

of i••u•• faced by conteapor ary generation•, tbat aany of us 

ai9bt well be prepared to 90 far beyond tbe tbinker wbo quipped 

Talaudically, •if aoaeone will be good enough to provide tbe 

an•••r• I will gladly take bi• change of 9araents to tbe 

bathbou•• for bia. •(196) Mever befor e ha• tbe authority of 

balagba been aubjected to •ucb wideapread challenge a• it bas 

witbin tbe la•t century . Mever before ba• it bad to r e•pond to 

the deep 110ral i••u•• rai••d by an unthinkable di•••ter , while 

•iaultaneou•ly attempting to grapple witb the ethical concerna 

raiaed by an ezponential ezplo•ion in teobnolo9ical capabil i ty . 

Oar pervaaive ezpoaure to 110ral arguaentation in non-Jewiab 
ooatesu aDd our lack of iutlnctive ooafort wltb tbe noru 
of M!•'J"" .Ue a• aniqu• in Jewi•b biatory. !be 
enll9't1azsat ba• forced u• out of tbe iatalleat.aal and 
ulologloal ghetto to •blab even tbe .-o•t fervent 
iaolatloal•t cannot retlll'D. ror •nr J•••, tbe 
eatra-balaklala fr- of refarenoe baa grown to be ao 
do•l-t tbat .. feel tlae attraatloa of ideal 110ral concept• 
•r• l••ndlatel~ tban .. do tbe dewmd• of dlvlne law • 
. • • Uloreower J .. no• 1 ln in tbe poet-boloaaGet era, on the 
be•l• of tbe tl .. wben brutal 1..orality reaabe4 it• apez in 
bu•n affair• · · · . (197) 
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Qayeipu , These factors alone would aake our current balacbic 

proble- complicated enough. But to these, of cour•e, " 8'l•t 

add the knowled9e that not •ince balacbic develop .. nt was in 

its infancy have we Jews co ... nded sover•i9DtY over our own 

body-politic . today tboagb, in Sreta Yl1rael, our 90dern 

nation state brings fortb a pletbora of unforeseen balacbic 

puzzles . 

It ia within tbis eztraordinary contest tbat aany Jews 

continue to face tbe challenge of leading balacbic lives, 

albeit without sequestering theaeelvee fro• tbe wider world. 

Tbe options tbey confront in dealing with tbe ethical 

challenges of these new conditions will for• tbe focus of oar 

investigation of this era, so very far re.,ved fro• its 

talaudic antecedent•. 

How bav• Jew• envisaged tbe poaition of bAl•gba in tbe 

., .. ntou•lY changed circu••tance• of tbe twentieth century? An 

entire spectra• of response• aay be discerned . l broad 

characterization, however, would denote that secular and Refor• 

Jews, on tbe one band, bave largely cbosen to deemphasize 

balacba. Mbile •ecular Jews bave tended to ignore it, Refor• 

Jew• bave opted instead to .. zi•ize religious cboice by calling 

on individual• to be autono90usly •elf-disciplined, albeit 

within a co~nal fr-work . To be am-e, so .. hfora Jews bave 

advocated a 90dern •Y•t• .. tisation of tbe bAl•gha on a co1111Unal 

ba•i•, bQt tbi• i• yet to be effectively actualised in any 

coherent .. nner.(198) Ultra-traditional Jewa, on tbe other 



band, bave aoagbt to defend--witboat acknowled9ed alt•r•t1on--a 

laal•sbe firaly identified with the teaching• of previoua 

centuriea. In purauit of thi• goal tbey bave often found it 

nacea•ary to aeolade their COlllMIDitiea fro• the 1apact of 

outaide influanc••· In addition to tbeae two d1ver99nt 

atreaaa, we find a continaua of Conaervativ• ~d 11e>dern (or 

neo-) Ortbodoz Jewa wbo believe in the preaervation of tbe 

balachic ayate•, but at the .... tiae atreaa tbe iaportance of 

being an integral part of tbe aurrounding world•• well. 

le •ball eza•ine bere a aaapling of the current• of tboagbt 

to be found within the la•t grouping. le do ao becauae they 

abare two eaaential aiailaritie• with tbe Talaadic rabbi• wbicb 

are critical for our purpo••• · Tb• firat i• tbat they believe 

in tbe i.portance of aainta1n109 • ayatea of objective law 

within Judaiaa--i . e . •oae fora of balacbft . Tbe aecond i• that 

tbey feel that the balacba aust, in aoae aerioaa way, contend 

wltb the aultiplioity of iaaues raiaed by our conteaporary 

ailieu . Both a•pecta--it aeeas reaaonable to conclude froa oar 

preceding invest19ation• - -were al•o feature• of the rabbinic 

l•ltap•ghapppa, and reaain particularly salient to a di•ou•aion 

of 1n etblcal balaoblc etboa two tbou•1nd year• later . 

OrtlK>doz Jadaiaa, it baa been ••••rted, •i• 1n 'in• topic 

nowaday•.•(199) If tbl• is true, lt aay well be due to tbe 

f.asc1nat1n9 diveralty of fora• wbicb the •11e>dern iapalae• 

wltbin aodern Ortbodosy baa taken . •bile, therefore, a variety 

of Conservative thinkers, a19bt equally fulfill oar criteria, 



ft •ball oboo•• to focN• apon neo--Ortbodozy in order to 

de110utrate tbe profoundly diver99nt vi••• evident even within 

•o-oalled •traditional• Jadai••· Hence .. note tbat eacb of 

tbe thinker• •bo•• idea• .. propo•• to probe, received a 

decidedly Ortbodoz education, and all of tbe• •till def in• 

tbe .. elve• •• being within tbe fraMwork of OrtbodoV, •• they 

individually ander•tand tbe title. In 1deolo9ical ter .. , we 

aay •tat• wltboat equivocation tbat tber are eacb fai~ful 

•miber• of tbe Scbecbter/Cordl• conception of •catholic 

I•rael•--tho•• co .. itted to tbe balacba botb lntellectaally and 

in tbeir practical live•.(200) Nore tban tbi• •• al9bt further 

ob••rve that eacb would perceive bi .. elf a• •ae••t•••-tr•u• 
<prepared to ob•erve tbe law, re9ardle11 of per•onal 

feeliD9•(201))--agaln, each accord1D9 to bl• own pertlcalar 

under•tandiD9 of the ezpre••ion . Tbla de•i9nation-it ba• been 

clal .. d--1• an appropriate de•criptive appelatlon for the 

•traditional• Jew . (202) 

Of far greater lntere•t tban the •1ailarlti•• wblcb bind 

tbea t099tber, bowever, are tbe •ob•tantlal difference• wbicb 

••parate tbe• . Tbalr pre•crlptlou for tbe ••r• ln wblcb 

laal•QM •boald re•pond to contentiou•, unplea•ant or •imply 

cbaD99d clrCGa8tance• are reaarkably varied, ••peclally 

ooulderlng tbelr oo..on veneration for the Je•i•b le9al •r•te• 
aDd it• tezu. It •boald be noted tbat •• bave •elected tbe•• 

pertlcalar individual• not becaa•• tbey are unique in bolding 

tbe vi••• to •blab tber •ubttcrlbe, bat becaa•• tbey repr•••nt a 

broad •M•P of tbe po•itiou beld by tba oontelll)Orary 



'balachically faitbful.' In a•••••in9 tbe poaaibiliti•• for 

for11alating a 80dern, ethical, balacblc reapoaae, it ia, tben, 

to an analy•i• of the perapeotiv•• of Rabbi• Loui• Jacoba, 

Elieser Berkovite, and 8alter lfarsbarger, that .. now tnrn. 

M>gi• Jaabe; A Halagba That hquire1 Mo AbMqation Of Tbc 

Iotell1ct 

O.apite tbe fact tbat Louis Jacobs retain. .. mberabip 1n 

tbe Conaervative Rabbinical A•••llbly, and teacbe1 at a 

Pro9r•••iv• rabbinic •••inary, be cboo••• to identify bi•••lf 

witb ADglo-Jewry'• historical underatanding of tbe tera 

•ortbodoz.•(203) Tbougb tbere would be aany wbo .ould queation 

tbi• ••lf-definition, Jacobs de80natrably fit• within tbe 

ldeolo9ical boondarie• •• have delineated, ao we aball not . 

Since, •• we •ball aee, Jacob•' •theoretical foundation•• are 

quite re80ved froa tho•• 9enerally underatood to be •Ortbodoz,• 

Jakob Petucbowski baa applied the deaignation, •Qrtbopraz• to 

Jacoba; tbou9b •tbe outward practice baa reaalned tbe •a•,• 

tbe tbinkiog behind it clearly bas not.(204) Jacob• bi .. elf, 

however, call• tbia diatinction into queatlon when, in defenee 

of bi• poaition aa a traditional Jew, be aaintaine, •if tbe 

fact• are ao, tben tbia interpretation i• ri9bt and bence 

•ortbodoz•.•(205) 

Thi• bavin9 been aald, it mast nevertheleaa be acknowledged 

tbat Jacob•' idea• are, to AJ ·~be leaat, ratber .anortbodoz 

A80Dg•t preaeot-dar aDderatanding• of Ortbodozy . Jacob• 

l 
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bi .. elf i• wall aware of tbi• fact; indeed be i• cognisant of 

ezactly •bere tbe battle-line• are drawn. 

Tbe real dlf&renoa, and one tbat aanMt be i9D0red, between 
tbe tradltlo•l Halakbl•t• aDd modenl•t• lnall u 
Jaoob• J • • • • l• OD ta. que•Uoa of lilo• tM Hel.bth ca- to 
be aad bow it developed. n. buia 919•tloa i• tM 
blatorlaal one, fro• •blob tba praatlaal qu!"ons all •t••· 
Ia~••d• tbe vary aotloa tbat tbere 1• a '''~ of tbe "*'•!teb aDd tlaat lt 4e•lond 1• wt.._ to the 
tradl~loaal Halakbist wbo operate• Oil tbe -••1" a••amptlon 
tbat tbe Torah, botb in lta wrlttea fora, tbe hatate•cb, 
aDd lt• oral fora, •• foDDd lD tbe Tal•dla llteratDre, wa• 
dlraatly convered by Cod to hH• altber at li-1 or during 
tbe forty rear• of wandering tlatoagb tbe wilder•••· 
PDrtberaore, the traditloaal Halakbl•t• aooept lwpllcltly 
tbat tbe Tal•dic literature contaiu tbe wbole of the Oral 
Torab aDd tbat even tboae la•• and ordlnanoaa aalled 
rabbinic are eternally binding aDd tbat ••. tbe Tal•d 1• tbe 
final authority wblcb can never be coDDter .. Dded.(206) 

In r••pon•• to tbe •traditional balacbi•ta, • Jacob• draw• ble 

•non-funda-ntaliat• approacb to tbe origins of Jewish law fro• 

tbe well• of aodern •cbolar•bip. Tbl• de .. nd• of bi• a 

•triking •reinterpretation• of tbe notion of revelation: 

On tbi• view, it can no longer be denied tbat tber e i• a 
bu.an ele•nt in tbe Blble, tbat tbe wbole raoord i• colored 
by tbe buma being• wbo pat it down in writing, tbat it 
contalu error•• .. 11 ••eternal tratb • • • • a.velation i• 
aow -n a• a •erie• of -ting• or eDODDDter• bat-n God 
and aan •••• It i• aot tbe actaal tfOrd• of tbe Bible tbat 
••• revealed. Tbe•• belong ratbllr to tbe faltering -.-n 
attempt• at pattlDCJ down wbat it •lCJDifled for -• to bave 
felt tbe ... lv•• very near to Cod . •• • (207) 

ror a contemporary hfora Jew, of coarH, ~be•• tenets 

repre•ent tbe 1lpt qga pon for tbe Refor• rejection of tbe 

divine aDd aatboritative nature of Jewl•b law . It i• , bowever, 

a far different propo•ition to atteapt to argue--.• doe• 

Jacoba--for tbe ravltilisatlon of tba b4l•gha on tba ba•i• of 

•ucb a credo . Jacob•' pbllo•opby 1• •o very uDOOnventlonal in 

tradltlonal circle• preci•aly becauae i t atteapt• to defend a 
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dlvlnely-ltWplred ayatea of b&lac;b• wblle operating wltbln a 

totally revamped anderstanding of revelation . 

Tb• impllcatlona of Jacob•' •9C)darn• tbeolo9y~blcb be baa 

apent a great deal of effort delineating and defend1ng(208) 

--are indeed profound wben lt co .. • to bl• anderatandlng of tbe 

Tal9Ud'• aaitability to aerve aa tbe deteralning •aoarce• of 

b&laqha. Tbe aajor problea, according to Jacobs, in deriving 

balagha fro• tbe Tal1M1d i• tbat tLe Talaad 1• an acadealc work, 

coaplled a• a record of tbe parry and tbruat of debate witbin 

the b&t:ai aiOr••h <•choola), and was not deaigned •• a work of 

•practical guidance and preacription.• Tbua, theoretical 

aaterial, largely coapoaed in a contest of intellectual 

sophistry, baa been ••.k•d to serve •• a fount for leglalatlon 

effecting all detail• of tbe day-to-day lives of Jewa . (209) 

In tbla contest, Jaooba baa pointed to four factors 

ate .. lng fro• tbe Talmad, wbich have, in hi• view, tended to 

atlfle poaalblll~•• for •fluldlty• ln tbe bal•aba · Piratly, 

--tbe •W11r•i• were •chiefly concerned• witb applying .. tboda of 

interpretation •blab reflected their interest• ln abatract 

legal tbeorr. Tbey were conoerned witb a particalar fora of 

aysteaatisation of tbe t;appeltic llteratare wbicb, tboa9b of 

great legal ao .. nt, ••• •tar reaoved fro• tbe conarete 

altaatlona for wblab guidance 1• aougbt in tbe ffalekha , •(210) 

Second, tbere 1• oo.Daiderable debata •• to wbetber tbe 

•Wllr•i• lntanded to aocaratelr esplaln tbe al1hpe throa9b t.belr 

dlaaoaalona, or •betber all .. nner of boailetical and eiaegettc 



ele-nts also became a part of t.belr interpretation. fbe 

probl•• renectttd ln tbi• aspect i• tbat, aooordlJl9 to tbe 

•funda-ntalist• view, it bas not been per•l••able--alnoe tbe 

clo•e of tbe Talaad--ta ezplaln tbe •iahpp in aooordanae •ltb 

lt• Ql•bat (plain -anin91 i . e . , •itbout takiat into acoount 

ewaraic aacretiona> ezcept for use as an lntel}ectaal 

cowntary, bot certainly not as a source of practical balacba . 

H&l•ght .. Y only be derived froa the Talaud'• totality, taking 

into account all tbe ingredients of tbe •epralc ezposition. As 

a result, b1l1gb1 distilled froa tbe Talaad'• final 

understandift9, i• not really based on • pursuit of historical 

trutb; rather it is drawn froa tbe final version of tbe •epraic 

interpretative .. terial, whatever its nature .. yi>e : •tbe 

final decision ls, tben, far aore a .. tter of procedure tban of 

absolute trutb . •(211) 

!bird, Jacob• invoke• tbe faaou• Talapdig case of tbe •oven 

of Akn.ai• <Behl le\gia 59b) as illustration of tbe TallMld'• 

•apport for tbe notion tbat tbe la• 1• decided by procedure, 

and 1• benoe •beyond crltlci•• on 91"ounds of accuracy or 

inaccaracy.• Por if indeed tbe law is •not in heaven,• and tbe 

hit ltol .. , not be relied upon, tben tbe pre•amption 11Ust be 

tbat it i• not ao Mob absolute trutb wltb wblcb - •boald be 

ooaoerned, as it 1• tbe prooeaaes of rabbinic argu.-ntation . 

It i• for jast tbis· r•ason tbat God--bo ls, of coarse, 

ldeatlfled wltb .t>solate trutb--lao9bl09ly declare• •Ny •on• 

bave ooaqaered .... (I.II . ltb) l'be ral•• peroeivad to illMre 

in tbe ~oru •laloll ...,a .. r tbe Ate• to interpret, •1111awer tbea 



) 
also to lnoorporat• any •error•• tbey .. y .alt• wlthln tbe 

,; 

balacblc •r•t••· Indeed, tboagb the•• .. Y be error• wben b91d 

up agalut the •tand•rd of aa.o1.ate truth, ln balacblc ter .. 

ther are peroelved to be fla•l•••, •o long a• their 

••tabll• ... nt accord• wltb tbe r.ale• wblcb ... been lald 

down.(212) 

' Fotarth, lt 1• patently clear to Jaoob• ~t tbe Babylonian 

Talaud i• not •o 8'1Cb a collection of legal treati•e• a• it l• 

a oompo•itlon of literattare . Filled with •CX!n*ivance,• 

•literary device•,• and •acadeaic ezercl•••,• tbe Talaudic 

genre .. , repre .. nt great arti•try, bat could hardly be clai-d 

to be foca•ed .apon •tbe adjustment of la• to llfe . • An •~le 

of wbat Jacob• •-• a• an •acadeaic •••rci•e• i• tbe layl 1' • 

ewaraiq disca••lon of Hillel'• prgal:apL wbereln there l• a deep 

intere•t evinced in tbe right of the rabbi• to uproot a law, 

bat 8G&Dt attention paid to the i••ue of tbe la•'• •ab•tanoe. 

lloreover, in a literary vein, Jacob• ba• noted that proof• fro• 

a al1hpe al••r• co- ln tbr .. s, ... ver two• or fotar•, leadlDCJ 

bl• to wonder whether fora rather tbaD content played a 

•ignlflaant role in !almadlc espre••ion. •In tbe llgbt of thl• 

lt 1• a• precarioa• to derive ~inalple• and prooedare• tor the 

dpalllm of tbe "''•"'""froa tbe Talmud .. lt woald be t.o try 

to obtaia illlorm~on about Dani•b Cotart life in the pa•t fro• 

"""''· •(2131 . 1 
!be OODHfl'leDDe of ~ .. fotar factor•, in Jaoob•' vlew, i• 

that 

• ( 



tbe Hele'Fhth tend• to operate apart froa tbe actaal life of 
tbe l'MPI•• aaqalriD1 lb own nor.. ud -tbadolon 
i• .. '9• .. •tlr of -tt. .,...,,_of tile 1 .. la pr.attoe. 
Iut1•• of llte laftaemsl .. tbe de.,.lopmat of tM law, the 
tlaeontlaal HaJalsMh tend• to 910ld life In lt• own 
1 ..... (214) 

Tbl• be1D9 ti.. oa•e,. -tbe•e inflaeDOeS woal-d - ·to •ll·ltate 

agaln.t a CJr•at deal of balacblc fleslblllty. !et Jacob• baa 

ably •bown tbat fleslbility baa by no -•nm be'en ab•eat f.roa 

balacblc deliberation . O.•plte tbe fact tut the Talaud's 

•tractved natar• •lgbt not aake it partica-larly haattonal ln 

relating to life'• eslgencl••, still tbe breadth of it• 

di•cu••lone ba• provided a degree of latitade for the balacbic 

respoue.{215) 

.. vertbeles•, tbe oatlook of today'• •fonda..ntali•t• 

balacbi•t, a• depleted by Jaoobs, •till r~rd• tlae ~alt1Ud •• 

tbe altlaate authority in ••oerta1n1ng any •practical• balacbic 

ruling. In Jaoob• view, tbe perva•ivene•• of tbl• •••amptlon 

ba• -•nt tbat 

none of tbe tradl tlonal Halakbl•t• ever da.red ••• take l••ae 
wltb tbe ba•lc doctrine • • • (ofJ tbe lnfalliblllty of 
Scrlptare la lt• r9bbialc laterpretatloa aDd tM 
lafalllbllltf of ~be Tallladlc rabbi• .. tbe 1t0l• and final 
arbiter• of tbe tta1•1eh·(21•J 

Jaoob•,. bowever,. a prepared to take l••u• •itb tbe .. •tt.•ic 

doctrlne• . • 

oonteaporary proponent for transoend1D9 Talmadlc oategori•• in 

order to apply etbloal principle•. it 1• Jacob•. Por esample, 

tboa9b Jacob• ·l• tally aware of tbe ·varl'OG• balacblo 

•agge•tlon. for clrCQllV9DtiD9 tbe probl•• of •pvgt,. be i• 

oompletely QDSati•fled wltb the•• effort• of alleviation: 



. , 

•bat DOM of tbea ever tbo-.9bt of doing •a• ooucioG•ly to 
pnnMMllaDe tbat tbe Tal.adlc 'aader•talldillg of tbe 
O.•t.roDD11lc ln, •till l••• tbe Deatiuo .. 1c · la• ·lh•lf, 
•a• ba99d on an interior notion of tr .... ttted gall~ or ~ 
taint of lt and •boald be aboli•bed.(211) 

/""" They never thoa9bt of it, of cour•e, becaa•• thoa9b tbey 

aay have de•ired •uob an outco-, •tbey• perceived tbe Mlacb& 

u l..atable. Tbi• per•i•tent perception prevail• 1D order 

botb to •••ure legal •tability and to keep ancbaacJed tlM •Word 

of God,• •• co11110oiceted and portrayed tbrou9b tbe Tal1tGdlc 

pri•• · Hence, aocordin9 to Jacob•, tbe fra .. r• of 

balacba--even for today---.are ••••ntially tbe t:.enRPi• and 

•egrala, •ince •tbe traditional Hal•kb&h 1a. ba•ed on 

fQDda .. ntali•a, if not of tbe Bible certaiDly of the 

TallMld.•(211) A• a re•ult, no •aooeptable• contemporary 

balacbi•t coald conceive of overtarnin9 tal11adic ralin9• on 

••erqt. no aatter 'bow 11Ucb be ai9bt want to ••• ·tbe condition 

relieved, becaa•• to do •o woald be tanta110ant to denying the 

divine origin of tbe Oral Law. 

Agaiut tbl• view, Jacob• .. 1ntaiu tbat tbe only 

intellectually viable po•itlon in tbe .odern age, 1• to take a 

•non-~ntaliat• approach to hlllee" •blab, b~ it• verf 

natare, i• ••nacoeptable• to tbe •traditional• balaobl•t . 

Jacob• -•• tbe reaalt of tbe ri•• of 110dern •cbolarabip u 

b&vlng cbaDged tbe 9t'Oand-ral•• for all Jewa; prior to 1 t• 

e.argenoe, •tbe doctrine of verbal iuplratlon ••• dld not offend 

reaaon and did not aall into oomproa1 .. tbe intellectual 

lnt991"lt1 of tbe Halakb1•t . •(al9) !baa, wbll• Jaooba •tr••••• 



tbat • DOD-!GDda9eDtal ~-l•oblc attltade •l9bt •till aooept tbe 

notion of IAru ·!d• M••yia. be epp••l• tio •t.ietorical 

perepeotlve• on tM ·~rlenoes of tbe dewi•b people ln order 

to aaaertain wbat al9bt be balacblcallJ •anctioned 9Dd wbat 

•19bt require reevalaatla9. Ja•t as tbe rabbi• la.tltated 

ble••ing• for tbe «;hapglta ligbt•, wblcb were not oo ... nded bJ 

God wltbin tbe Slnait1c revelation (bl•torlcally ander•tood) so 

do•• the aodern Jew need to inve•t ••apre .. valae• ln the 

balacb1c rejuvenation of oar own age.(220) 

there are aany probleaa wblcb argently require aerioa• 

oonfrontatlon: 

of the rigbt• of wo .. n; of dialogue and relationship• witb 
noa-J•••1 of life ln a teobDol09laal socletr1 and, ln the 
Stata of Israel, tbe Deed• of a llOderD de•cratia •tata la 
•blab rell9loa• ooeralon i• neltller poaalble nor dealrable 
all4 tor wblcb tbe .. tllod• adopted by tbe 9re•t Halakbi•t• 
are no longer appllaable.(221) 

If •• are to ••r1ou•lY reapond to the•• l•aaea, opine• 

Jacoba, .. wlll need to return to tbat tendency wltbln tbe 

tradition wblcb viewed tbe hll•aM aa containiD9 dynaalc and 

fleslble featar•• aaff1c1ent to allow •orl9lnal oontrlbat1oa. . • 

llore than tbia, .. will need to tranaaend that •doatrine 

oonoelftd of ln completely atatlc ter .. • wblch deacribe• 

Talaadic aata9orisat1on •• representing tbe final word. In tbe 

.... ••r tbat balacblat• of by90M eras refund to oomproalH 

their intellects, ao -•t .. refaae to oomproalae oar•. h 

••t try to e•l•t• tbe nrr beat of tbat coterie of balacblc 

leaderablp •blab boldlJ reaabed for a oorract reapona• for 

tbelr ti .. a, rather than aubacrlbe •111Plr to prooe•• · 



Tbey .. re creative tbiDkera, reapoDding botb 1Dtellectually 
aDd wt1oaa.11J to tM aball•-• and ••da of tM - 1D 
••loll. tber 11Yed, •itb tllie1r qaota of ba••• ta..,.r ... nt and 
fai11-. •• .. 11 •• being blglalf gifted leader• wbo tried 
to par... tbe tratb objectively •• a dlvlaelJ ordained 
taak.(222) 

In Jacob•' opinion, we ... t try to follow their esa .. le, albeit 

in tbe radically altered conditions •bicb llOdern •cbolarsbip 

bas created for oa.r legal tblnking . 

Jaoob• avoid• offering glib •olatlona in any way resellbllng 

•blaeprints for tbe fature . • let in regard to aeveral point• 

be 1• adaaantly •ure: that balagha attempts to acoount for 

ethical factors ezterDal to pare legal aonalderation.;(223) 

tbat halagba ln tbe llOdern age 11Ust utilise tbe tool• of llOdern 

scbolarsbip in going beyond a •lavish adberance to Tal11adlc 

cla••lfication•, and ln creating a halw;ha appropriate to the 

present-day Jewish hi•torical ezperience; and tbat for the 

responsible balacbiat, •tbe Torah i• a tr .. of life and Jevi•b 

law, tbe ffel•kbeb, afford• acope for diver•ity, flezibility and 

creatlvity . ·~~24> 

Clearly, Jacobs 1• convinced that tMr• ••l•t• aa argent 

need for an etbo• capable of forlMllatlng an etblcal reaponae to 

tbe ooatentioas,. mapleaaant or changed. He doe• not, boHver, 

see• to barbor 9reat -.Ope for .tbe pr0110tlon of •uab an etbo• 

uiongat tHntletb-oeatarf balacbiata. llore tbua pert of tbe 

rea.on for tbis •ndoubtectlr lie• in tbe rad1cali•• of bl• 

tbeologlaal view• on rewelatlon. In •-ing revelation •• a 

•Hrle• of ongoing eaoouter• betHen God and tbe 990ple of 

Israel,• Jaoob• 1• able to be aore open to profound balacblo 

• 



cbaDCJe than tbe balacbl•t wbo afflr .. an all-.llbraclD9 Slnaltic 

revelation. ..nrtbele••, lt re-ins poaaible, of coarn, to 

bold to a 110re traditional notion of revellltton, •bile yet 

eapoa•iD9 tbe saeed for dra-tlc balaabic retblnklng. Perbap• 

nowhere 1• aacb a poaitlon 110re articulately prennted tban in 

tb• tboa9bt of Slle1er Berkovit•. 

lllegr lerkqylt;a; A Halacb4 «;eMhle Of ID9QC'lpq De 

•H999pl1at;lqp• Of lb• lpr4 Of God 

Vblle ao .. •l9bt clal• tbat llieser Berkovit•' conception 

of balacblc development 1• too liberal, there woald be few--lf 

any--wbo would cboo•• to caat aaper•lona on bl• •Ortbodos• 

credential•. Tbl• i• •o deapite the fact that Berkovlta, over 

tbe year•, baa beoo.. identified •• one of tbe 110•t per•l•tent 

critic• of tbe balacblc outlook of conte11PQrarr Orthodoay, 

particularly in the" state of Iarael, of wbicb be 1• a citlsen. 

Hence, while Jacob• can be dl .. l••ed by tbe 110re 

•tradltionaliat• aobool• of tbou9bt a• a -verick wltb patently 

anaoceptable notions of revelation, Berkovlt•' cbaf99• ar1 bf 

no ...... •o eaally deflected. 

Berkovit• doe• not •bare Jacob•' •en.e that tbe halaMe and 

oar approaob to it need to be ••ly apprehended in the li9bt of. 

llOdern •cbolar•blp. Qalte tbe contrarf, Berkovit• ne .. to be 

flr•lr of tbe opinion tMt if oDly tbe Mlaqy wou.ld be allo"d 

to operate a• it ••• •appond to, and woald be peraltted to 

tolf111 its bi•torlc potential, overMul woald not be found to 



be "titqaired . le tbi • contezt, lerkovita "91Gte• Rabbi foMf 

Albo to tbe effect t.bat 

ftae Tora ocnald DOt be aot1plete in saola a MDIMr t.bat it 
•botald be adequta llor all t1-• . ... detail• are 
aont1-llf oaaarrlDg lD tlae atlair• of -D la CNSt:ou and 
aatlou, too_, to be iaaladed 1• • book . n..retore, God 
reNaled to llo•• orallf .,.. ve•r•l prllaaipl••, oDlr 
brl•Hr all.tad to, •o tbat, witla tlaelr belp, tlae •a .. • in ••ab -ration •r dedaae tbe •• partloalar• l 1.e., tbe 
new partloalar• of tbe law appropriate for tbe new 
•ltaationJ . (225) 

A• a re•alt, lerkovit• anderataDd• even tbe Tal11adic 

orientation of laa1aqba aa a .. kinv to apply •divine trutb• to 

tbe actualities of tbe ha•n •itaation: 

Tbe divine truth bad to be poared into buaan ve• .. l•; it bad 
to be 'btmanlHd. 1 Havtnv left it• beaveDly abode, it bad 
to be aaaa•adated la tbe llOdeat aottave• of MMD 
uwrtalatf and i~. Tlai•, in e••w, 1• tbe ta•k 
of tbe HelelgM. nae 'ba•nlsatlon• of tbe word of God 
reqalr•• tlaat in appl,.tng tbe Torah to ·tbe ba9an aoDdition,. 
one take• lato ooulderatlon baaaa nature and lb need•, 
b- aUraoter aDl1 lb probl-, tlae •- aoDd1t1oD in it• 
forever-flaotuattng dl .... ion, tbe Jew and tbe Jewish people 
ln tbelr aniqo• bl•torioal realltJ . (226) 

Thu• lerkovlt• i• not inclined to accept tbe poatulatton tbat 

tbe Talmud •boald neceaaarily have led to anr for• of 

eztreaiaa: •tt 1• obvioua that Hal•kbe in it• eaaential nature 

1• tbe moat potent antidote for fand ... ntali••. •(227) In 

lerkovlta• view, if 99neratlons •ab•equent to the clo•e of tbe 

Tal11ad a... to r~d it• aatborlty aa bindtnv, tbef did ao 

voluntary and of tbeir own volition, alnoe Torah mu•t be freely 

aaaepted, and tbe Maner in •blob •balacblc dl•clpline• 1• to 

be deflMd l• ap to tbe •a .. • of every aCJe.(221) Moreover,. it 

1• for tbi• reuon that .. rkovit• 1• DOt predi•posed to vi•• 

tbe rl•e of aodern scbolar•blp •• repre .. atiD9 any decided 

water•bed lD tbe devalosi-,Dt of Ml'Abe . Por if tbe laal•gbt i• 



to be portrayed •• •a •Y•tea of teachings and noraa• which 

ougbt to be repon•ive to tbe baaan need• of every a99, tben a 

aimple return to it• trae root function, rather tban the 

application of 90dern acadeaic tecbniqaea, •boold be all tbat 

i• required to aake 1t responsive to tbe need• of tbe twentieth 

centary. 

Halalrbab is not tbe La• bat t.be Law applied--and by tbe 
aanner of it• application rendered .. an1n9ful--in a given 
•1toatlon. the parpo•• of t.be llal•lrlaeh 1• to render the 
Torah in a 9lven •ituatlon a) practloally f•••lble; 
b) econo•ically viable; c> etbically significant; 
d) apirltoally .. aningful . (229) 

Berkovita, tben, Gaderstanda tbe aatbenticity of tbe b1l1cb1 in 

any particular generation to be dependent not upon its ability 

to be faitbful to the ezplications of previoaa a99s, but apon 

its coaait .. nt to the realisation of tbese four atandards 

witbin it• own balacbic enviro119ent . Hence, •• far aa 

Berkovit• i• conoerned, it is eainently po••ible to live fully 

in accordance witb tbe provisions of tbe Sbglgbap Arycb. and 

yet not to live a life wbicb constitutes an •authentic Judaisa• 

for the modern era.( 230) A true balagba for lerkovita i• one 

that au•t ••r9e froa a •covenant.al autoality• balled in buaan 

re•ponaibUity and responsiveness, and not one tbat i• 

dictated. Here Berkovita clearly differs fro• Jacob• in aeeing 

witbin tbe pbeno .. non of •balacba• realistic poaalbilitiea for 

•••king tbe correct reaponae to a given age, rather tban ai91ply 

adberin9 to tbe derived oatco .. of a process . 

Living in conaoaance witb tbe Sbylclaen Arygb while yet 

reaaining di•cordant in relation to •authentic Jadaiaa• ia, 



bowever--aooording to Berkovits-- a .. 1aiae wbicb is all too 

prevalent witb1n cont•9P0rary Ortbodo:iry: •Ortbodo:iry in A•rica 

and tbe State of Israel 1• anzlou•ly bent on preaervlng 

Jadai•• · But, to u .. saaaon Raphael Hirsch teraiaology, it is 

dan9erously clo•e to carrying Judal•• on it• band• as if 

Judai•• were •a aacred aUIYly.••(231) Thu•, within present-day 

Ortbodo:iry, balacba bas yet to respond in any aeaningful ••Y to 

tbe challenge• of tbe State of Israel, to the ayriad of new 

technological developaents, or to a whole variety of cban9ed 

circuastances . Iver bound to textaal precedents, conteaporary 

halachists have been unable to .. ke the balacba relevant to the 

radically altered lives of tbe people: 

Becauae of tbe lack of opportunity for balakbic application 
to real-life situations of national esiatence, tbe art and 
wiadoa of aucb application (baa) dried ap. Becau•• of 
Hal.llkhl'• ezll• into literature and aodificatlon, new 
autborltf barrier• .. r• erected tbat H•• tuuraoontable . 
Tb• old principle of the acceptance of peraonal 
responsibility for balakbic decialona, wbicb deaanded tbat 
tbe Qayap rale according to wbat bi• eye• ... , ha• received 
a new .. anlng tbat reads: according to •bat be aees in aoae 
authoritative te:irt.(232) 

Of greatest •i9nificanc• for our present purposes, 

Berkovit• views tbe inability of 90dern balacb~•t• to act for 

tbe ethical a• perhaps tbelr most singular failure . Sensitive 

to tbe bu.an pain wblcb regularly ari••• in relation to tbe 

current application of law• concerning tbe •99A", the r•v•9A· 
tbe 99•11r, inter alia, Berkovit• firaly bolds tbat it 1• not 

tbe halagba but tbe balacbi•t• wbo aust be called to account 

for ethical travesties.(233) Berkovits i• particularly 

outapoken in identifying tbe present situation of tbe aquQA as 



bei119 co91pletely contradictory to bis understandi119 of the call 

of basic Jewish principles. 

!be proble• of tbe agppab is a critical proble• of Jewiab 
etblca . It cball•DCJe• tbe entire concept of llrekheba 
dvklwi •M· tbat tbe ways of tbe Torab are war• of 
pleuantneaa ..•. Tbe 90at aerioua aapeot of tbe -problea is 
tbat in tbe conacioQ.9neaa of our generation it represents a 
critical cballenge to tbe etbical quality of Halakbic 
JQdal•• · In tbe conaclouaneaa of oar generation ·tbe agpgb 
proble• bas beoo- a scandal. lo .. tter wbat •Kea••• or 
reasons are given for its continued eziatence, tbe scandal 
i• a ecandal and re .. ina a acandal. Tbe iuistence tbat 
nothing can be done about it within tbe fr•-•ork of tbe 
Hal•kbeb i• wore• tban a •i•repreaentatlon. It 1• a 
confesaion tbat tbe torab cannot .. anlngfully cope •itb a 
given situation. It i• non-authentic Judai•• · 

In the Tal•ud tbere are entire groups of hillthot baaed on 
the principle of d1rkb1l •b&lA• · According to a Talmudic 
atate-nt. kol ha-torah kple. tbe entire !orab ••• conceived 
for tbe sake of 'tbe waya of peace . ' Yet it la tbe trend of 
tbe ffaltkbeb wbicb la 90tivated by tbe pQraait of dark)aei 
abaloa wblcb aeeaa to be 90at neglected by our contemporary 
devotion to an unauthentic adberance to tbe law.(234) 

Clearly# lliezer Berkovits i• of tb• opinion tbat the 

principle• •bich guided tbe thinking of tbe talaudic aagea 

should find espression ln .odern balacbic application as .. 11 . 

Indeed# Berkovita charges tbe .odern balacbiat with the .. ndate 

of •••kincJ tbe •right and tbe good• which flow fro• tbe general 

principles. in tbe creation of an •authentic• contemporary 

Judais• which •ill do justice to the covenantal 

relatlonabip.(235) Tbe rejuvenation of tbe principles•• 

catalyst• for balacbic creativity are, preau .. bly# a part of 

Berkovlta' call to let the balacba be the balacba, unshackled 

by tbe •word .. ant for yesterday . • 

For •bile Berkovit• concurs witb Jacobs' description of the 

111P1r•i••ibility of di••ent f~o• Talmudic teacbin9a SQbaequent 
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to tbe close of the Tal•ud, be is unprepared to accept this 

fact as an inevitability of halacbic reality . Berkovits 

discerna in this narrowing of ba·l..cbic possibilities a 

constriction of tbe Oral Torah which was contrary to its very 

nature. It was tbe qalut <ezile) into wblcb Jewish 

civilization was thrust, which called forth tbese •protective -

.. asures.• Hence, Berkovit• speak• of •the twofold Galgt of 

Halakba~its ezile froa reality and its exile into literature 

and codification• which •forced (balacb91 into a etraitjacket 

as we face the challenges of our ti .. . •(236) In tbe 

aolidifioation of a aalleable, unwritten balacba into set, 

inacribed for•ulae and structure•, tbe balacba waa e••entially 

stripped of a great deal of its vigor. It is, then--Berkovits 

posits~to the renewal of a vigorous balacba that our present 

generation i• challenged. 

Berkovita does not explicitly call for tbe tran•cending of 

Talaudic categories, though if this were to be necessitated, be 

would clearly not be averse to such an occGrrence. His liain 

concern, however, is in enabling the balaobic process to be 

unfrozen, and to be aade capable of reeponding appropriately, 

baaed on it• root principles: 

!be aolation do•• not lie in Halakbic refor••, but in tbe 
aatbentic application of valid Halakblo principle• to tbe 
radically new •it.aation •..• Wbat 1• needed la not refor-d 
but funot1oaln9 Hal•'Fyb . llot Hal•kbah baa brokell down, but 
oar aa•tery of tbe tecbnique of lt• application to tb• new 
coDdlt1ona. (237) 

Tbe transcending of Tal.adic cate9oriea is, therefore, ao .. wbat 

of a moot question for Berkovlta. !be halachic proble•• with 



w. 

•blab-we are pr• ••ntly confronted are, in bl• ••tiaatlon, 

a .. nable to •olation witbin tbe balaqha- -orlginally and 

properly OOD9tr aed . Sbould the•• •olutloD.9 require a different 

.. a•ared and carefully distilled re•poD9e than tbat concl.S.d 

by tbe Talmud, tben •o be it : it 1• our balacblc aandAte to 

enact aucb a re•pon•e, •• •aitable to OGr •ltoation. 

Perbap• tbe controver•y wblcb aurround• Berkovlt• i• not •o 

atoray a• tbat wbicb ••irl• about Jacob• be~u•• tbe for .. r 
. 

•••• no need to a• .. il tbe traditional notioa of revelation . 

Indeed, it i• witbin tbe traditional notion tbat Berkovit• 

••Pi•• warrant for aak.1ng certain tbat tbe b4l•gh1 l• capable 

o.f being •baped to fii eacb age : •one .can find the lk>rd tbat 

ha• been waiting for tbi• hour to be revealed only if one face• 

the cball•D9• of eacb new •itaation ln tbe biatory of tbe 

generation.a of l•r••l and atteapt• to deal witb it in 

intellectaal and ethical bone•ty.•(238) For Berkovits, tbe 

••plritual tragedy• inberent in conte91pOrary bal•aba will only 

be overco .. by cleaving to the vision of •ucb a conception of 

rev•~ 

lerkovit•, like Jacob•, i• loatb to provide •pecific 

an•••r• to particular oonuDdrwaa, principally -because be 

perceive• tbe Deed for a •r•teaatlc and paycbolo9ical 

tranaforaation as the prerequisite for beiD9 able to deal with 

indl•ldGal i••a•• · ~ adait• that bl• patb i• fraugbt witb 

ri•k• , especially for tbe •Ortbodos• ouip. lcat be conclude• 

tbat if Jadai•• i• to be a algnifiaant spiritual force in tbi• 
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va•tly cbalMJed world, then there i• no alternative: •&ny road 

alon9 wblcb one .. , really walk, any genuine way of life alway• 

involve• intellectual, aoral, and practical rl•k•. ffe wbo 

•i•b•• to live .. aningfully ba• to take tbea.•(239) 

Tbe need for radical balacbio ri•k-taking in or~r to 

re•tore tbe balaslaa aa a vibrant, living la• for Je•i•b life, 

i•, bowever, a botly debated •'1.bject •itbin aodern Ortbodozy . 

l great .. ny would •trongly reject tbe evaluation tbat tbe 

Mlaqba de .. nd• redeaption froa •o- fora of oodified, written 

aalpt ln order to regulate aodern Jewi•b live• in a ju•t and 

etblcal .. nner . !bi• ao•t traditional ideological viewpoint 

witbln aodern Ortbodozy ba• long ntalbered lalter lurzburger 

aaon9•t it• ao•t able proponents . 

lalter larabpraer; A Hal•ch• Jbat h•pqnd• lroa Opt Of Tb• 

.. ll•prlpqa Of fradltlgp 

lalter lursburger'• credential• •• an orthodox expounder of 

aodern Ortbodos vi••• are uniapeacbable. lursbGrger, lt would 

••ea, would not be at all uncoafortable to be identified a• a 

fUnda .. ntali•t in bi• ideol09ical attit'1de to both tbe laalec;h• 

and tb• oontezt of the revelation in wblcb it waa tr&D8aitt.d 

to ba .. nity. !bis po•ition ba• led bia to •taunchlf defend 

•traditional• balachio notions in tbe face of critici•• froa 

l••• faDda .. ntall•t viewpoints . 

larsbarger flraly reject• any •aggestion tbat a truly 

Ortbodoz balaqlaa oo'1ld be based on a •non~chanical• 
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perception of revelatlon.(240) By tbi• be .. aa. to i11ply tbat 

t.be content of the bal•c;h•. as well a• it• interpretative 

principle•, bad to have been revealed by God to llons at Sinai . 

A.Dy alterDative vi•• eo11ld bold ap for qae•tion t.be divine 

•btndl09 character• of tbe laalapba. and eould thereby aake our 

obligation to aontlnaed allqiaaoe to 1~• tenat• doQbtfal . A• 

a re•ult, Jacobs' claia to tbe effect that a bAlAQlt,a ~••d in 

Tal11adic ar91l8entation proce•••• rather tban ia tile search for 

trutb is a blunt iDstr.u.nt ln tbe i::reatlon of • llvln9 law, 

find• no sympathetic a..arin9 with hrsbar99r : Fro• 

lursbarger'• balacbic world-view, there i ·• no conoeivable 

separation between the neceasitie• of appropriate balacbic 

prooe••, •nd tbe pur•uit of Godly intention: 

Becaa•e TradltloDal Jadai•• 1• co .. ltted to ti. divinely 
revealed la• ln it• totality, lt mu•t object to tbe cavalier 
treat.ant acoorded to- tiae llimatia• oft.be law •.•• 
Tradltlonal Judal•• oanaot brook aar departure froa tbe 
divl• •111 . Development• ln tbe· law are 199itl .. te only 
lf, clown to tbe la•t •tall, they oontora to tbe oaaoa. of 
1aterpratat1oa bJ' •blob t.be law 1• applied to tllle ever 
cba1MJ1D9 bl•toric realltias . (241) 

Moreover, larsbar9er l• qalt• espllclt in affiraing the 

liaitationa wbicb this perception placed on farther balacbic 

development, even following tbe close of th• li1hpe . In 

responding to an article deallD9 in part with tbe influence of ' 
} 

•uroandl09 cal tu• on tb•"'Nl•gha, lorsbarger co11plalu tbat 
'-.J . 

•tb•r• ls no .. nt1on of tbe ••vere re•trictions wbicb ••r• 

lmrpo••d 11pon labblnlc a11tborlty at tbe end of the Tannal·tlc 

era . lven the &aoraia could no longer fu.nct ion • i tb tbe sa .. 

degrH of 1DdepeDdenoe and orl91Dallty as did tbe 

tannala. •(242) !bu•, not only will lursbarger not accept any 



••-.blance of •pro9reaaive revelation,• but appropriate balacbic 

le9lalation 11aat derive fro• carefully circu .. cribed root• : 

•ror interpretation• of tbe law we rely ezclaaively on tbe 

following two sollll'oea: 1> Tbe content of tbe Sinaitic 

revelation a• recorded in the P9fttate~cb and 2> tbe principles 

of interpretation of the Oral Torab.•(243} 

But 1• there, within tbe fra .. work of tbi• type of 

traditional perspective on tbe halacha, rooa for an etboa of 

ethical respon•e to probleaa po .. d by generation.a long distant 

fro• tbe Tal11Gdic aUiea? Accordiag to hrsbarger, tbere is. 

litbln tbe balagba, be aalntains, one find• ooaeiderable rooa 

for creativity. Sacb creati•ity, bo .. ver, is not to be found 

in •adapting• or •adjusting• tbe law to deal with altered 

circu .. tancea, bat in •interpreting• and •applyiag• lta 

provlaions, in Ol"der to effectively confront t.be call of a new 

situation. rurtber110re, tbere ls always a certain a90GDt of 

subjectivity ln any balaobic deteraination ainoe ezternal 

infloeacea and •peraonal value jadgaenta• oaBDOt be wbolly 

ezcluded . Tbia, in and of itself, allows for a degree of 

aaneuverability between auitable balacbic alternative• . litb 

or without aabjectivity tbougb, reliable balagba i• pro~uced 

prov141ed tbat tbe ooDClaaion i• arrived at tbroGgh tbe 

eaploy .. at of •aitable interpretative tecbnlquea.(244) 

Berkovita• call ter' . .. . ,.teaatic re.pprai••l of halacbic 

application la, of oourae, inoonceivable to •ursburger. 

However, it 1• certainly fe .. ible for •urzburger to enviaa9e 
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invoking different emipba•e• fro• within tbe traditional 

ClDder•taDding of tbe halaqba, in order to give the la• 

contemiporary relevance, 

. • • tbe Oral Law i• not ao .acb a ••t of ready1aade 
propo•itlon. but, ratber, a prooe•• in •blob •ubjective 
factor• co• to tbe fore ••t pro.1DantlJ becaa•• wide 
latitude 1• aooorded to tbe lDdlvldual rendering Halakbic 
deo1•1ou • . .. le Deed bat recall bow lailloDide• aDd, 
•tlbaeqaently, tbe Nason I•b, llOdified tbe tal.adlc rulings 
regarding tbe beretic, or bow Rabbi Jaoob Sttllnger 
revolationlsed tbe treat•nt of .Jews wbo de .. crate the 
Sebbatb, in order to •ee bow even a ' faDdaMntali•t:' 
oonoeptlon of the Oral C.• per•it• far-reaching adaptations 
to obanglng realitiee.(24S) 

8ursburger i• , however, at ~ill8 to •tr••• again that only •ucb 

change as i• reconcilable •it.b tbe •halacbic .. tbodology• 81lY 

be eanctioned in reacting to altered ••ocio-cultural 

cond1t1one . • To allow for tbe coneideration of any otber 

avenue• of refora would threaten tbe ba•i• of the entire 

halacbic enterpri•e : 

To aagge•t tbe legitiaaoy of innovatione wblcb are adopted 
witboat re9ard to the due prooe••of balakblo declaion
aaklng l• not an invitation to creative interpretation of 
the law, but an oatrl9bt capltalation to the '•plrlt of th• 
age• •blob 1• boand to lead to anoaie and, alti-tely, to 
reli91oue anarcby.(246) 

Hence, •arsbar9er perceive• the l aw a• tbe •aatris• tbrougb 

wbicb ethical conception• are developed, beoau•e without a 

clear balacblc ba•i•, tbere could be no •taperativeneee• about 

the Jewiab ethical approacb . (247) tbe imc>lication of tbi• 

oatlook l• tbat tbe i .. · oan only •earcb within it• own corpo• 

for tbat 110•t perfect UDder•taDdilMJ whicb will re•pond 

approprtatelJ to tbe eltaation at band. Tbae, 

whenever tbe ••nln9 of a biblical ordinance or the ranve of 
it• applioabilitr 1• ln question, the Tal9Gd emc>lor• a• a 
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ber-neutlcal devlae, for tbe PQrpo .. of ellcltlDCJ tbe 
•real• -aaing of tbe test, the docb-ine that 'tiae .. ,. of pl••-t:De••' and 'tbe ••J• of peace• are tM Mllaark of 
the entire forab.(241) 

Clearly, hrsbarver doe• not apprehend the e-t.bical principle• 

•• correctlv•• designed to operate QA tbe law in such a way as 

to· establish a response reflecting the greatest eocietal and 

etblcal good . Rather, be vi••• tb•• priaarlly as tool• that 

function •ithiP tbe law in order to engineer the uncovering of 

the optl.ua respon••--1 . e . , tbat intended fro• Slnal--for tbe 

given •itGation. Though ostensibly representing reaction. to 

real-life circuastancea, the principlea--in tb1a 

ligbt--actGally beco .. trigger-.ecbanis•• for initiating 

inbuilt halacblc legal retuning. Tbe outcoae of this 

•retaning,• of course, aay or aay not C011Pletely respond to tbe 

condition• at band. But, traditionally, tbe beat balacbic 

respon•e, a• evalGated by balacbi•t• uaing correct techniques, 

will be--by definition--tbe ao•t perfect an•••r po••ible. 

•betber or not it i• gauged •• agcb by those involved in the 

i nstance under consideration 1• anotber aatter altogether. 

It goes without aaying, of courae, that thi• appreciation 

bear• little re•eablance to tbe way in wblcb Berkovita poalta 

tbat tbe principle• •boald be applied. Berkovit• (1ppra) beld 

tbat •1t 1• tbe trend of tbe H8l•khah wbicb 1• aotivated by tbe 

parauit of 4arkJae1 1halpa wbicb ••• .. to be aoat neglected by 

our contemporary devotion to an unauthentic edberance to tbe 

law.•(249) By tbi• be appear• to imply tbat the la.tl•ab:a 

ahould--a••u•ing proper operation- -diaplay a ooapellln9 
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tendency toward• 4.trgbel 1Mlo• and other ethical dealderata if 

it i• indeed aatbentic. •arsbarger, on tbe other band, denote• 

a 1trikingly different tbou9bt-9&ttern on tbe subject: 

A• •• atreaaed prevloasly, in a tbeooentrlc •J•tea, aoral 
requlre•nt• ultl .. tely auat be regarded aa po••••1D9 the 
propertf of beiog willed b7 God. Thi• being tbe caae, 
ooucl•DOe OUl Dever supersede tbe l&w, wblala, beoauae of 
lt• tr••ac-Dd9nt aovoe, 1• reprded a• tbe •111 of God. 
All tbat oon.alenoe oaa do la to RPPl-nt tbe la• by < 1 > 
dlacernlng DlvlDe reqalr••nt• •blab ar-e not esplicltly 
for.alat:ed ln tbe i .. and (2) belp deteralne tbe -•nin9 and 
range of appllcabilltf of la•• wben tbeir lor.alatlon 
oontaina aa •1-nt of aabigulty •. (250) 

for lursbGrger, tben, one'• etbical conaolence could never be 

tbe motivatin9 factor in •eeking to reevaluate the bal•c;ha in 

tbe •pursuit of dargb91 1balp•. • Berkovlt• decries the fact 

tbat •tbe practice of our ti .. ln tbe application of tbe 

aarriage and divorce la•• of tbe Torab often lead• to grievous 

bu .. n •offering and cause• a great deal of Hillul Ha•h••· It 

1• ethically indefen•ible; bat Halakba 1• not reaponsible for 

it.•(251) But tbi• i• a point of view witb wbicb lursbur9er 

could not conceivably concur . For •arsbar9er, b•lach• 1a. 

reaponaible for it, and •Nillyl H••btl•• could not po••ibly be 

~nvolved aince tbe balacba 1• the nearest ezpr•••ion of tbe 

•1111 of God• tbat .. can perceive . Tb• ethical principle• do 

not provide ao .. type of aovlng •1pirit• inaplrlng balacbic 

repair in tbe direction of a purported •autbentic• Jewi1b law . 

ror Warsbv9er, authentic Jewlab law 1• eabodled lnald• tbe 

balagba, and tbe principle• can aerve to do no aore than 

deacribe tbe oater par ... tera of interpretation for etbical 

po••ibllitie• wltblp tbe hal•cba · If the•• poaalbilitie•-

ainoe the close of tbe Tal1M1d--aeea too narrow to deal wltb tbe 



ill. 

probl•• of tb• 99•1•r or tb• agype to the ••ti•fact1on of the 

90dern conacience, tben there i• little tbat a re•ponaible 

balachi•t aould or would do in tran•fora1ng tbe per .. nent 

nature of the law •i11PlY in tbe na .. of .-11oration of 

temaporary WMSer•taDdings . 

It co.es a• •o .. tbing of a sarpri•e , tben, tbat •arzbGrger 

oan neverthel••• .. intain tbat 

•. • it 1• the fGnction of tbe Halalthah to provide ppr .. tiy• 
9uidanoe for ooncrete life altoatlona ar1•1D9 w1tb1n a 9iven 
caltaral-aocial oontazt. Since it •••k• to spell out tbe 
•••lDCJ of tbe '!orab of life' in tbe li9bt of tbe apecific 
conditions prevalli09 within a 9iven age, tbe ffal•kbeh 11a•t 
consider •ocio-cultural conditions, ••pecially in vi•• of 
tbe fact that a variety of balakblc provisions •acb ae 
tllrlsen beply. grltMl 1halga, etc • .andate oonoern for 
fac~r• var7lng with tbe viciaaltode• of hi•toric ezlgenci•• 
and cbangin9 value perceptlons . (252) 

Tboagh •o .. bave held that be hereby ' •urre.Dd•r• ·bl• 

ca•e,'<253) we would •ugge•t that bis pr••entation 1• rather a 

.. tter of over- •tate .. nt . lurzbarger•• farther elucidation of 

this po•ition clearly inti .. tes that tbou9h ' bi•toric 

eaJ genciee• au•t be comprehended and acknowledged, the 

•concern• that .. Y be • .. ndated' can eateDd--in practical 

ter•s-no further than traditional halachic •thodology will 

allow . (254) 

It ls of intere•t to note tbat de•pite tbe fact that 

•ursbur99r, in two of tbe piece• •• have eza•inad, repli•• to 

article• wbicb~aao09•t other .. tter•--invei9b again•t current 

treat .. nt of a variety of balachic iaauea •••ociated with 

aarria9e, be doe• not directly refer to tbeae probl• .. at 

all . (255) For •ursburger, it 1• apparently •ufficient to 



ezplain tbe appropriate interpretative functioning of tbe 

balagba ln order to provide an anderstandlng of wby 90dern 

b&lacbl•t• caDDOt 90Ve further in addre•eing eucb l••ues . 

1• •o de•plte tbe fact tbat tbeae probl••• are andeniably tbe 

cause of discernible contemiporary angui•h. However, such a 

response 1• not saf ficient for Robert Gordis, wbo r•sPOnda to 

Wursburger, ob•erving that 

lbere tbe nece••ary changes can be introduced throagb the 
.. tbods and procedure• of Halakhic interpretation--and this 
is often, indeed, generally tbe caae--tbia la •urely 
preferable . But it i• not always possible. In the•• 
circaa8tance8, tbe categorie• of t:aggapp\; 'positive 
enact.ants,• and aeg1rpt, •negative problbitions,• were 
invoked by Rabbinic aatborlti•• tbroagb tbe ages, all 
representing innovation• which could not, or could not 
ea•lly, be validated by reinterpreting accepted tezts.(256) 

The difference between Gordis and Wurzburger is that whereas 

Gordis •igbt see tbe ethical principles as catalyst• towards 

takk•p• in unprecedented social conditions, lllurzburger, by 

calling th•• •her .. neatical devices• ••••• to ascribe .. inly a 

•idra•hic <•ezegetic: i . e . , construing a biblical pa••a9e or 

otber eziatin9 law•(257)) role to tb•• · lilq v'•ilg--there ie , 

of course, evidence for both positions. It could, for 

instance, be argued along witb Stein•altz that a basic function 

of the oral law 

•a• to tran••1t tbe .. aning of word• . So .. of tbeae were 
ea•ily under•tood, others .. re l••• clear. lben tbe tezt of 
the !orab refer• to 'tbe boagb• of tbick trees,• for 
eample, tbe ter• ooald be applied, li1l9ul•tically •peaki09, 
to a mallber of botanical •peel•• · Tbas, it was nece••ary 
for the parent or teacher to esplain to tbe student that the 
reference••• to the ayrtl• tree.{258) 

A• •• bav• •een, however, a great deal of stretching i• 

required to .ount a •i•ilar linguistic argu .. nt via- a-vis the 



prq1bgl , wblcb would •••• to be a ca•• of tbe ethical principle 

providing a contest for an innovative t,elg'Fay. Hence, Gordis' 

deSCl'iption i• arguably 110r• C011Plete tban hrsburger'• wben 

applied to instance• ln wblcb th• principle• .. re employed . 

Doe• 4ursburger envi•ion a need for the revival of an ethos 

of active etblcal re•pon•e? Clearly tbe an••er 1N•t be ia the 

ne9ative . Many hundreds of years after tbe TallMld •a• clo•ed, 

our generation ba• little authority to transcend its categories 

in any appreciable way, according to lursbur9er . Mor i• tbere 

any nece••ity for profoand balacbic r••tracturing, or for 1 

comprebenaive pro9ra• of new t•kkepqt . Just as the b1l1cba'• 

internal interpretative fleziblllty ••rved previoa• generations 

well, •o it •ill •uffice to set out the divinely ordained path 

in our generation as well. For lursbur99r, then, the balacbi•t 

need• to be sen•itive to tb• bigbe•t ethical patb, and •bould 

do bis best within the boandaries of tbe b4lacb•'• establl•bed 

.. tbodol09y to alway• seek out tbe b i gbest possible good wbicb 

re .. in• acceptable to the tradition. 

In tb• analyse• of Jacobs, Berkovit• and lursburger, .. are 

plainly presented witb tbree wbollJ different con•tractlon• of 

tbe 110st aooeptable patb for the halacba to tread in tbe llOdern 

world. And wb11• Jakob Petacbo••ki bas cogently sa99e•t•d tbe 

desirability of coezlatent •plural 110del•• within tbe 

Jaal•q'8,(259) still, ao .. ••aluatlon of the options confronting 

oontemporary J••• 1• warranted . It 1•, tben, to a critique of 

aspect• of tbe foregoing balacblc conception•, as well as to a 



-; 

brief ezaaination of their potential for impact on Jewl•h life , 

that we now proceed . 

COICLQSIOMS: STRUGGLING BITlllM CQITIMPQRARX HAl,ACHIC 

llOILD-VIllS 

We bave •een--in our own age--tbe production of a nui!ber of 

new takk•ppt. called forth by the aotivation to work for 

darchci abalpa. darchei no•• and tikkpp haolaa. Henaobe• 

llon'• auwry of the renewed activity of tikkyn which greeted 

tbe rise of the State of Israel provides but .one de90natration 

that tbeee principles are still operative in tbe balachic 

coJUSciou.aneea : 

Soon after tbe ri•e of tbe State, in 1950. on account of tbe 
lar9e ally• CJewiah 1 .. 19rationJ fro• all tbe land• of tbe 
disperalon, wblcb brought witb it different custo•• ln tbe 
.. tt•r• of .. rriage, ylyu• and gbalitza. tb• Cbi•f Rabbinate 
enacted a no-.r of t;11t1t1Mt deaigned •to renew tbe bltlg.aDAt 
of oar ancient rabbi• <&!l.>, and to add more tafst•aet like 
tbese--wbicb the age .. u• obli9atory--aty·1 . . 4erpM1 
•hllow. and peaoeful bo .. relations iA Iarael.' Tbese 
t;•ltk•net fised tbe prohibition of aarriage without ghpppa or 
•ltbout ten ( .. nJ. and tbe problbltlon of tbe perforaance of 
a .arriage by a peraon wbo ... not ordained and appointed 
f or aucb a role by tbe Cbl•f Rabbinate le tbe oitl•• of tbe 
land of Iarael; CalsoJ tbe prohibition of tbe taking of a 
second wlfe ln addition to tbe flrat, unle•• 9lven aarrlage 
per•l••ion conflr .. d by the algnatare• of tbe Chief Rabbi• 
of I1ra•l1 (and) tbe problbltlon of yiypw and tbe obligation 
of qMlit;y . These provlaiona bad long been tbe practice ln 
tbe aajorlty of tbe oo-.nltle• of Israel, but bad ii.at been 
accepted a110ng•t a namber of Oriental Jewa; tbroa9b the 
t•lsk•wat lt •a• flzed tbat they would bave foroe over all, 
'•l•lnua Oerqhei •hllow, and anlty ln tbe State of Israel. •o 
tbat the Torab should not be like two Torabs .' (260) 

Tbe need to act--even today-for tbe enbance .. nt of tbe •ways 

of peace• and tb• improve .. nt of aocietal baraony la bereby 

tangibly acknowledged. However. tbe nu.aber of th••• takkappt 

were, of cou.rae. few. and they ezhibited no radical alteration.ts 



of practice• already inherent in tbe bal•cba . lven llon- -a 

relatively traditional Jew--obaerved tbat, 

···•lnce tben tbere ba• been no furtber le9ialative activity 
on tbe part of tbe bearers of tbe ""'elr""'1 ln tbe State of 
I•r .. 1. Tbia -r be reprded as regl'8tt:Mle •lnoe tbere 
atlll r•-ln divern balakblc probl- awa1t11a9 solatlon by 
MW of tbe 1-1 soaroe of •m•=•. titer• l• partloular 

· Med to glv• attention to a ....-.r of probl• .. ooaaerni.99 the_., and otber can• ln.olvl1a9 bard•lllp to woMn ... 
Solatlcna9 to tbe•• proble .. are oapabl• of being foand 
tbrou9b tbe enact•nt of te•••ppt . . .. (261) 

Bat if it 1• indeed po••ible and desirable to find sacb 

•olation•, and if--at l•a•t according to Jacob• and 

Berkovlts--tbere ezl•t .odel• of balacblc conoeptlone wherein 

aucb tlkk,up ai9bt be fea•ible, tben wby are •ucb enactaent• not 

being pro9Glgated in any eztenaive way? And wby are tho•• wbo 

do advocate and do venture into tbe field of balacbic 

refor.ulatlon in an ethical direction, aade to appear as 

traitor• to tbe cau•• of traditional Judai••?(262) Tbe 

•ide•pread •purnin9 of non-fanda .. ntali•t approacbe• to tbe 

bal•cba could either lead u• to tbe conclu•ion that there ls 

indeed •o .. tbing faalty in tbe non-functa .. ntali•t outlook, or 

tbat •o .. alternative dynaaic ba• discredited tbea U .e., tbe 

non-fwada .. ntali•t outlook•> · 

Tbat tbe •oonaervativ• tendency• of tbe bal•gba ha• been 

ezacerbated in tbe tHntietb century i• an ob•ervation alalainig 

few dlaputanta . lven Briti•b Cbief Ortbodo:s Rabbi Jakobovit• 

ba• eatl-ted that there are no .ore tban a •baDdfal of 

Ortbodoa rabbi• advooatlDCJ balakblc lnnovationa and religious 

dlalogae •1th the world •• • around tbea, land tbeyJ find 

tbe .. elv•• in apleDdid i•olation and incur boatll• 



oppo•ition.• (263) Jakobovit•' coaprebenaion of the rea•one for 

tbi• pbeno99DOD bave been •a ... rised a• follows: 

<1> Tbe Holocau•t: Here, be •aye, the Ortbodoz reli9ioue 
co....anity •offered in far greater proportion than any other 
ela .. nt of k'lal vi•rot1l. Its re•ultant • .. n11• of 
inaecm-itJ (led toJ an onco.aproalaing deteraioation to 
pre•erve, oon11olidat• and eapand tbe tlnf reanants• of its 
rell91oo• co .. onlty and integrity. 

. 
(2) hwton'• Law tbat every action produce• an equal and 
opposite reaction. Here Jakobovlt• ••••rt• ~t the 
•aasaive drift to tbe left • •• (andl rampant 9rowtb of 
aecalariaa, reli9loos indifference, aaaiailatlon and 
interaarrla9e• baa yielded an •equal and opposite reaction• 
of •tridency and reactionary deteralnation. 

(3) Finally, Jakobovit• cit•• tbe '•ide•pread 
diailluaioD11ent witb the abaa valoea of oar conteaporary 
•ociety• as ju•tifying tbia con•ervative tendency . (264) 

•bile Jakobovits •tates tbat be •dl•agreea• with tbe 

con•ervative attitude, be neverthel••• atr••••• that the 

balach1 1• •an organic process wbicb cannot be hastened 

artificially, or through popular agitation and lobbyln9 . •(265) 

It 1• inter••ting to note, however, that tbougb be could not 

conceivably concur with a Jacobs- or Berkovlte-type non

funda .. ntaliet approach, •till be does not cboo•e to explain 

their •isolation• a• being connected to any errors in tbe 

fundaaental understanding of Jewi•h law contained within their 

conceptiona . 

!bis observation i• of funda .. ntal 1aport.anoe . ror, 

wbetber or not Jakobovit• could agree with tba contention, it 

would •••• fully aound to claia that the adoption of one 

balacbic llOdel or an0tber 1• not eo aucb a queet for •the ri9bt 

way• aaid•t wrong alternative•, •• it is a legitiaate choice 

between different ••Y• of conceiving tbe functioning of law in 



society. By tbi• •• Man tbat altbou9b attitadea oonfor•ing to 

the hrsbarger Gader•tanding of Ml•pM (or even 90re 

conaervativ• vi•••> are oertainly tbe YOCJG• amGDCJ•t •balacbic 

loJali•t•• today, tbi• i• principally a aatter of cboice, not 

logical neoe••ity . Tb• predo•inance of •ucb conaervatlve 

viewpoint• do•• not reflect any 9reater 90rtga9e tbat. •acb 

approacbe• ai9bt bave on •tbe correct patb.• The •t•olation• 

o~ the non-faDd ... ntali•t balacbi•t• aay be connected to i••aea 

of politic•, •ociolo9y or fa•bionJ it i• not, bowever, a 

•••are of tbe tenability of their argu•nta . 

le aaintain tbi• conviction for the •1911>1• tbougb powerful 

rea•on tbat tbe non-fund ... ntali•t conatractiona of Jacob• and 

Berkovit• appear to de•cribe tbe actualities of balacbic 

functioning at least as plausibly •• 90re conaervative vi•••· 

Vbil• it is, of course, co11110nly accepted tbat a 

larzbarger-type analysia- -di•cerniDCJ in tbe principles 

•cbania .. for the discovery of tbe divine ••Ding inherent in 

t.be halacha~r•••nts a realistic ezplication of my instance• 

under oonalderation, tbi• i• not tbe only truatwortby approach. 

It i•, in oar ••tiaation, po••ible to view tbe ethical 

principle• •• Jaoob• •i9bt, •• flezibl• •ezpressiona of ideas 

and ideal• lof Jadai••l otber tban tbat of •r• 

obedienoe,•(a''l •blob oo• to bav• practical application. 

Pro• tbe •t.Dd-point of llOdern scbolar•bip, bi• analr•i•, •bile 

oall1D9 into ciu••tion tbe eternal validity of Talmudic 

oategorle•, oartalDlr doe• ja•tloe to tM •plrit of flezibility 

w1tb1n•wb1cb tbe ••kk•ppt .... •o often to bave been applied. 
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And tbe prl•• through wblch Berkovit• see• tbe prlnclplea--tbat 

of being active catalysts in bringing aboQt balacbic response 

to real-life aituatlona--alao •bare• ele .. nt• of congruence 

with a highly credible perception of tbe intent of the rabbis . 

I n •ua, we aight agree with David Hart .. n'• characterization 

wbicb bold• tbat, 

• • • tbe bib~ical and rabbinic traditions contain two 
contraating tbe .. a: one that emipba•ise• the dignity of bu .. n 
reapon.ibility, intellectual adequacy, aelf-oonfidenoe, and 
covenant.al .atuality with God, and another tbat deaands 
otter •llenoe and real9natlon before tbe lnacrabble •ill of 
God. The r.abbinic tradition doe• not attempt any bigher 
anity or 1nt.9rat1on of t.beae oppoalng rei19ioo• llOOda. It 
poait• both and doe• not ezplaln whether they oomiple .. nt 
each other . Tbe respective weigbt tbat a Jew give• to 
eitber of tbe• i• not preacrlbed in advance . ¥b1ch of the 
two ele .. nte will play a doainaat ·role in one'• aplritual 
apprect..tlon of .ludai•• l• not dict.ated by tbe texts 
tbe .. elves . Selection and emipba•l• re .. in tbe 
reepona1b111tr of the reader.(267) 

In tbi• regard, it would aeea reaaonable to assert tbat all 

three thinkers have aade their aelectlons and placed their 

eapbasea in an balachically responsible aanner, within the 

atrata aubaa .. d by our eulti-layered test . Tbougb lt aay •••• 

initially paradoxical, there appears to be no convincing reason 

to iapugn any of tbe aodel• we have deacrlbed as lacking solid 

foundation, or to participate in the pre•ent penchant for 

ideological oatraci•• of the non-funda .. ntaliat . In another 

context Shubert Spero ha• written, 

Tb• concla•ion 1• ine•capable that in regard to aach 
pblloaopbic qQeatlon. there aay be 90re tban oae •oorrect• 
au .. r in tbe •eue tbat botb are cou1•tent and coherent 
witb Ortbodoz Jactal••· Thi• te•t of ooberenoe and 
conaiatency i• the onlr legiti .. tion tbat a pbiloaopblcal 
position within Ortbodozy can receive or requlr••.(261) 



I In •valuating cober•nce and con•i•t•ncy tbere 1•, tben, no 

ov•r•belaing evidence to •a ... rily r•ject any of tbe models . 

But wbile botb funda .. ntalist and non-fGDd ... ntaliat .adels 

aigbt well be balacbically acceptable, tbi• does not .. an tbat 

their potential effect• upon llOd9rn J•wry ar• equlval•nt . Wbat 

la eaaentially at atake between non-tonda .. ntal1at (Jacobs ; 

Berkovit.l and funda .. ntalist l•urtbo.rger and others of .ore 

con.ervative bent) outlooks aay be lnforaed by analogy to the 

cboicea confrontinq contellfc>Orary lawyer• and jurists . Jerry 

hug, profeaaor of law at Karvard Law Scbool bas aalntained 

tbat, even ln regard to law of recent origin, 

LaWJera and jQdgea bave DO aaglcal way of reading atatutes 
or legal oplnlona ao •• to preftnt t.belr own vie .. on •ocial 
qgaatlona froa lnlluencing •bat they tbink t..b9 law la. 
Gl"n t.be GDiCertainty involved ln lnte~tlDg any t•zt, a 
reader'• 1nteriretatlon contribGte• to •baplng t.be •aning 
of the t:a&ta be or •be parp>rts .erely to be deacr lblDCJ . 
These lnt.ri--etatiolLB c5ef 1.Be •bat the law 1•. 
tlaay lawyer• rtal•t tbla 1ns1atelll!Ce on the openneaa of 
lnte.rptetatlve poaa1b1l1t1••· !Mre ar• good reasons why 
tMaie la.wyera want to deay t.be eztent to wblcb reader• of 
la• ~te in I.ta 6af1a.l.ti.oD. Ope •• of 
latetpcetatlaa la a ~teelWJ lde.a . Oi atl.Dg oa Ol 1Yer 
...... ll HDhaa'• ta.... wa:rk ,,_ Q •Law· t.be Odord 
legal acbolar Patrick ltlyab DDtlu tat 'lt la 1*»8Ary tor 
t.be law to retain aw .,.t1.-. same llyatery and aw 
per-a-.,., lf lt 1• to a.Gld it• per9Q&Slft po .. r and 
e80tlve force over th9 pGblic. De9y9tlflcatlon of t.be law 
la all very .. 11, bat tM po .. r of t.be la• over t.be alnd9 of 
.. n •111 SGrel7 collapse lf t.be procaaa goes too far, aacS 
t.be pabllc oome• to ... la• a• a p11rely w-..•de 
inabwt. • If law ..aeaaarlly lnwol••• tM personality, 
polltlca and vlewpolnt of t.be reader, lt canDDt provide a 
Matral place ootalde of aocl•tJ to control confllc~ . Law 
beoo.98 a product of and a contrlbGtor to aoclal conflict, 
a• .. tl aa lt• aolutlon.(269) 

rru9 proa.eda by outlinln9 Henry J ... a• abort atory, •tbe 

Blrtbplace.• tn tb• atory, a certain Mr. Gedge pr•varlcat•• 



wben conducting tour• of a fa110u• poet'• house, and can.not 

decide wbether it is in the general be•t interest to inflate 

the truth about the poet'• life, or to preaent tbe unroaantic 

facts •• be actually aees tbea . rrug continue•, 

Ja .. • do•• not tell u• wbetber GedCJe'• decia1on to 
subordinate bi• critical sense ••• a good one. Gedge ••Y• 
at one point that tbo•• wbo idealise tbe poet 'k1U. Hi• 
every day.• But underaining people'• id••• about Hi• ·•igbt 
kill Hia juat a• well. Lawyers wbo would argue for critical 
199al atudie• can be no 110re confident aboat tbe reault of 
de•r•t1fyin9 law tban Ged99 can be about tbe reault of 
deayatifying Hia. But they prefer the dangers involved in 
preaenting law in t•r•• of lt• controveraial, polltlcal, 
creative nature to the danger• involved in it• idealisation. 
They eapbaaise law'• openne•• in order to -encourage ua to be 
aware of, and take responsibility for, th• ways in which law 
can tranafora our daily lives . (270) 

Thia, then, i• perhaps a useful encapsulation which aight 

al•o be applied to the differences in the conteaporary balachic 

world over the need for an etbos of ethical change. Berkovits 

and Jacobs cannot be confident about the result of 

•deay•tifying• balachic process and opening it up to the 

vici••itudes of real-life •ituationa . If tbe Jewish people 

coaea to view balacha as •purely aan-aade• its •peraua•ive 

power• as a force for Jewish living ai9bt collapae 

altogether . But, a• Frug put it, non-funda .. ntaliata •prefer 
"" --::--, 

tbe da09era involved in p~eaenting law in tera• of its 

controversial, political, creative nature to tbe dangers 

involved in ita idealisation.• A• far•• these thinkers are 

concerned, it la the idealisation of tbe balagba within a 

•elf-contained interpretative syatea which •kill• it every 

day . • !be balacba. tbey eapba•ise, can be an lnstruaent for 



the ttansfor .. tion of Je•i•b life, if only we will allow it to 

live. 

Of ooor•e, •ursborger and other fuDda .. ntali•t• de•• tbi• 

an irre•pon.ible ri•k. !bey believe that tbe bal•cba. aa a 

trwcendent ezpr•••1on of law, r1••• far above •per•onal·lty, 

politics and vlewpolnt,• tbougb nuance• of tbe•• .. , tint it 

•o .. wbat . Tbe halagba. for thea, 1111•t oontlnae to aa1ntain lta 

per .. nence, and to operate witbln tbe bo11ndarle• of 1ta 

interpretative ll•lta, or el•• tbe •under•ining• of it• 

eaaentlal nature aigbt •till it ju•t ••well . • Tbou9b bal•cba 

aigbt be reevaluated- -on its own ter••--•• the reaalt of aoclal 

change, it auat continue to be a •neutral place out•lde of 

society,• if it ia to be at all active in controlling conflict 

and proaoting divine juatice. 

Charle• L1ebaan ha• diacerned a variety of •ociological 

factor• within aodern Orthodoxy wbicb have contributed to the 

ascendency of tbe funda .. ntal1•t, •1dealisln9• poaltlon over 

the 1M>re •critical• approach. Tb• post-.nli9bte1UMnt 

diaaolation of corporate Jewl•b co .. unitie• wa•, ln bi• 

eatl .. tlon, one of tbe central factor• wbicb in•pired tbe 

conaervative •bift . lo longer bound to legi•late for an entire 

Jewi•b oonglo .. rate froa all parts of tlMt •pectrua, rabbinic 

autboritie• did not continue to fHl •accountable to tbe aore 

aoderate ele .. nta . • la a re•ult, a pronounced tendency ... rged 

to interpret the laal•qha ever aore narro•lJ, ln reapon•• to the 



.ore eztr e .. groups wbo still continued to cboose aucb rabbis 

aa their autboritiea . (271) 

Thia i• OD9 of tbe reasolUI tbat tbe •splendid isolation• 

described by Jakobovit• bas beco .. an almost inevitable feature 

of tbe life of tbe non-fanda .. ntal balacbiat . Practical 

balacb1c authority bas been ascribed only to tbo .. prepared to 

view tbe Ml•cba witb tbe interpretative restrictiolUI de-nded 

by the oo..un1ty wbicb was ready to re-in loyal to its 

contents . lbile sacb balacbic autbority bas .been aacceaafally 

portrayed as tbe only acceptable vebicle for tbe sbapin9 of any 

balasba. we would contend that alternative model• are not only 

viable, but necessary if •• are to more effectively respond to 

tbe ethical quandaries of our day . If sacb .odela have been 

di•iniahed in tbe eyea of tboae wbo would look to tbe balacb& 

for instruction, tben tbi• speaks volu.ea for the •principles 

of (politicall power• utilised to defend the •interpretative• 

understanding against attacks upon it• preealnence. It tells 

ua little, bowever, about the actual benefit• wbicb alternative 

.odel• ai9bt potentially bring . 

A• •• bave .. en, Jacob• and Berkovit• advocate balacbic 

perspectives wbiab are -rkedly different fro• tbe 99neral 

poat-enli9btenaent tendency to balacb1c atringency. Their• i• 

a call for a return to a balacba sufficiently open and flezlble 

to demonstrate a potential relevance in the live• of a broad 

•• .. P of llOdern Jews. It 1a, in ••••nae, a .ove toward a 



aodern reforaulation of tbe type of •responalve balacba• which 

was perbap• aoat evident in tbe tannaitic period . 

A large se9 .. nt of ourrent balakblc proble .. po•••••in9 
public and oo..anal overtone•,. wblcb arl••· every •o often, 
•boald be dealt witb aooordlQCJ to tbe open-hearted approach 
found in tal.adlc and po•t-tal-dlc aoGrce•··· • tbl• 
approach aay be •u~ up by tbe word• of R. Abrabaa 
Ha'Levy, tbe Chief Rabbi of &gypt during tbe eigbteentb 
cenrury, ln bi• work Cinat Jeradia: 

If we were to lnve•tlgate and ez .. lne tbe writing• of tbe 
lualnarl•• of tbe prevlou• generations ..• •• practiced by 
u• ln all brancbe• of Torab law . •• ln order to follow tbe 
.. jorlty opinion .•• we would never be able to rel•••• an 
abandoned woaan ••• and tbe daughter• of oar father Abrabaa 
would re .. ln widow• living in bondage witb nobody bavlng 
coapa••lon for tbea ••. It i• therefore our ta•k to follow 
tbe patb adopted by tbe early autborltiea, i . e . to tend 
toward• a logical presamptlon even tbougb lt doe• not 
entirely agree wltb tbe oplnlons of the .asters, wbose 
teachings we 191blbe . (272) 

In tbe non-fundaaentali•t approach to balagba, of cour•e , 

departures froa accepted balacba aigbt be taken 11Ucb further 

than the Glnat veradi• ever envisaged . Tbou9b such an open 

balacba au•t still be fashioned by coapetent leaders possessing 

appropriate atature and knowledge, the litaua-test for its 

acceptablility lies not so auch in tbe authority of tbe 

declsor, as it does in the •ucceas of bis/ber •application of 

tbe law to life . • Tbe inevitible sujectivity involved in 

evaluating •uch ••uccess• 1• dee .. d to be an acceptable risk lf 

we are thereby enabled to open tbe law to tbe wider ezperiences 

of differing views . ln eaa11Pl• of tbis •uccees ls perhaps to 

be found ln tbe ruling of •o .. aodern balacbists wbo have 

advocated tbe initiation of a pre-nuptial a9ree .. nt between 

couples . !bis agreeaent would ensure the capacity for a Jewish 

teraination of a .. rriage, •u.b•equent to civil di••olation, 
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even abould the huaband be unprepared to provide a 99.1, ao as 

to allow tbe woaan to reaarry.(273) Sucb a critical legal 

approach •conalder• la• not •• ••parable fro• the rest of 

aocial life but as a product of, and a contributor to, tbe way 

we understand ouraelve• and soclety . •(274) In aany iaportant 

reapecta aucb a perception~tbougb radical today--re~ll• tbe 

far .ore pronounced overlap between law and .orallty, which ••• 

a feature of Tal90dic ti .. a . (275) 

Tbe ethical principle• of tH Talmud were, of course, 

invoked in aituationa which potentially affected tbe entire 

co..unity, not just ae9 .. nta of it. PurtHr.ore, we would 

aaintain tbat tbough tbere were inatances in which the 

principle• al.ply brought fort.b pragaatic conclusions or for .. d 

the ba•i• for interpretative clarification, tbere were also 

•i9nificant cban~s wrought tbrou9b tbeir eaploy .. nt, in the 

direction of ethical improve .. nts within real-life aituatiou . 

Undoubtedly, tbe principle• were aucoeasful in •teering a•pect• 

of tb• balacba in an ethical direction, particularly wit.bin 

legislative contezt• wbicb •ought to a110otb inter-peraonal or 

inter-COllSIGD&l relationships. Indeed, it i• probably fair to 

state tbat without tbeae •tructured oonaiderationa tb• rabbi• 

aay ••11 have been bard-preaaed to locate auitable alternative 

ju•tiflcationa for a naaber of tbe rul1D9• eKaained . Tbeae, 

tben, were principle• of power aince they auoceeded in giving 

articulation to tbe etblcal lllPQl•• witbln Jewiab law, and 

be!lce ntbln Jewiab life. If indeed it i• correct tbat tbe 

•true criterion of a great nation i• tbat it 1• 90verned by 
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jQ•t law•,•(276) then tbe•• principle• .. re often invoked in 

pur•ult of tlae grande•t end•. 

Can tbe twentieth century too produce a •ilieu of active 

ethical reapon•e to tb• challenge• of peace, plea•antne•a and 

welfare in tb• Jewi•b liv•• of our age? Tb• I•raeli takk•pgt 

of 1950 •bowed tbat the etbical prlncipl•• re .. in eal>edded in 

tbe aoil of balacbic creativity. But few would argue tbat 

tbe•e were 80re than practical adju•t .. nts of t.be balacba to 

tbe 1t;atua qgo . A 90re ezteuive etbo• of ethical response to 

life condition• will require a reappraisal of balacbic thought 

pattern• of far 80re draaatic •cope. Tbla, we contend, 1• also 

poa•ible, tbougb it i• yet to be actualized. Tbe realization 

of tbi• goal--it would •••• appropriate to contend--will de .. nd 

the adoption of a non-funda .. ntaliat perapective on halacba. 

In our view, the 80re far-reacbing takkapgt of tbe tapnei• 

were indeed .. nife•tatione of •1aw in teraa of it• 

controveraial, political, creative nature.• Tbey were daring 

re•ponaea wbicb aougbt to aae text• with bold i .. 91nation. If, 

then, the balacba 1• again to reapond to the need• of our age 

in like faabion, it will need to do ao witb a aiailar attitude . 

In an era of voluntary Jewi•b affiliation, tbe bll•cba •111 

onlJ •peak witb a oompelling voice to the broader Je•l•b 

ooa11Unity if it la capable of de80n.atrat1ng an opeone•• and a 

willingne•• to confront controver•J and change, beyond the 

••r•tification• wbicb i• so au.ch a part of it• pre•ent 

interpretative fanotioning . Under aucb circu .. tancea, tbough 



ill. 

Je•• algbt well •till cboo•e to reject balacblc path•, they 

would DO longer do •o out of a perception tbat the Mlaqha i• 

unprepared to wre•tle •eriou•ly wltb tbe ethical i••ae• on tbe 

aggenda of the aodern Jewi•h world. SQcb an outlook on h.tl•p!t,e 

1• be•t espre••ed by tbe non-funda•ntall•t school• of tbougbt. 

The funda-ntali•t•, in their fear of opening ap tbe legal 

prooe•• to oonteaporary voices, and of 90vln9 beyond Talaudlc 

categorie•, have arguably failed tbe aqgpe, th• 99•1•r, and th• 

yev199, inter all& . Tbrou9b a non-fundaMntallst approach to 

balacba it ai9bt yet be po••ibl• to revitalise tbe prooe•• of 

ethical tl1t4un, in order to respond effectively to the great 

etbioal issae• of oar day, and to enlarge and broaden tbe 

balacbic vi•ta to encoapa•• a 11v1n9, conteaporary Jewry in lts 

great diver•ity . 

!bi• viaion 1• yet to be realized. Tbou9b rudi•ntary 

blueprint• are ln band, con•truction still •••it• builders wbo 

are prepared to take •isable ri•k•. If, however, tbe balacbl 

i• truly to be a •ource of living law, we would aaintain tbat a 

non-funda-ntal etbo• of ethical re•pon•• la vital . In taking 

re•ponalbility for our oonteaporary perception of the divine 
' 

•itgya. we will need to tranacend •o- Talaadic cate9ori•• in 

order to create a law of ethical relevance for Jew• wbo live in 

a po•t-eDli9hteD8ent, post-ffolocaaat, Iarael-1:Mntered 

generation. litbln aucb a systea, tbe creative application of 

41rqMl 1Mloa. 4argM1 PAM· and tlklr.pp haply, a• tbe 

motlvatlonal ooaponent• of :tudiclou• t•lrlyDAt, al9bt provide 

bigbly effective tool• in tbe retuning of the bllaqba . tbe 
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etbical t•kkapa. within •acb an a.bienoe, coald again take it• 

place in for..alating law wbicb 1• reflective of •baJAlbar 

v•batov• for tbe live• of Je•• in tbi• unprecedea~ epocb. 

l llC>dern •l4ra1b ha• put it th1• way: 

eo-nti09 on the ver•• in PMl .. , •I •ball walk before tbe 
Lord in tbe land• of tb• living,• Rabbi lebadah r•-rked: 
'Tbe land• of the li•iDCJ? Tbe•• are the aarket plaO.• . ' 
tfbat i• aatbeatic Jadai••? It i• tbe application of torab 
to •the -rket plaoe•' of oar eziatenoe, to the bi•toric 
realitr aDd unlqaene•• of oar contemporarr •itaation. fbia 
i• the very ••Hw of the Hel•kbah. There i• no otber way 
to walk before God in tbe land• of the llving.(277) 

Or, •• the Torab •tat•• it, •v•Cb&l Rahe•:• we 11U•t en.are that 

we are able to •11ve by the•,• ao tbat tbe la• •i9ht always be 

for aa a vibrant aoarce of ethical guidance in every 

generation . 
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