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THESIS SUMMARY 

NUMBER OF CHAPTERS: 

This thesis is comprised of five chapters. 

Chapter I: Introduction 

Chapter II: Mishnah and Tosefta 

Chapter III: Babylonian and Palestinian Talmuds 

Chapter IV: Codes - Shulchan Aruch and Mishneh Torah 

Chapter V: Conclusion 

CONTRIBUTION OF THIS THESIS: 

It explores and analyzes a Jewish perspective to conflict resolution that was 

created by the rabbis. 

THE GOAL OF THIS THESIS: 

The Goal of this thesis is trace the development of the term :r1t1J!l; present specific 

ideas from :iil/J!l that are useful in conflict resolution today; evaluate what makes :iil/J!l 

unique; and explain how is it a distinctive Jewish approach to conflict resolution. 

WHAT KIND OF MATERIAL WAS USED: 

This thesis is a textual analysis of:iiw!l, therefore a majority of the materials are 

the primary texts themselves. There are a few citations to articles on :iiw!l, and books on 

modem conflict resolution when they enhance the interpretation of the text. 
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CHAPTER I: INTRODUCTION 

Nowhere is the dream of harmony more vigorously believed and hoped for 
than in religious groups. One of the highest values lived by in religious 
groups is the value of unity and togetherness.1 

The need for responsible and effective conflict resolution is desperately needed in 

synagogues. Today, synagogues are struggling to define how to handle conflict, not only 

in the most effective way, but even more important, in the most "Jewish" way. One 

recurring question of many congregants is: "How could this happen here? Certainly there 

is conflict and disagreement at my job, but why is it happening in my synagogue?" Such 

comments illustrate disappointment that congregations do not function differently from 

business or other organizations. Ideally, congregations should be our bastions of ethics 

and morals. Because congregations are "Houses of God," there is hope that they will 

provide a model for the way people should behave, by avoiding conflict, or if it is 

inevitable, by resolving it respectfully and without tension. As a result, feelings of 

disappointment are prevalent when a synagogue handles conflict poorly. Politically, 

conflict resolution has been a major struggle facing Israel and the Jewish people. Even 

so, when conflict is discussed, it is not necessarily within a Jewish context. 

The study of conflict resolution has been profoundly influenced by a 
variety of factors, ranging from the founding of the UN to the authorship 
of such popular books as Getting to Yes. Conflict resolution has its 
tradition in three different areas: organizational development and 
management science; international relations and the peace movement; and 
alternative dispute resolution.2 

Many well-respected institutions of higher learning now offer graduate programs 

in conflict resolution. It has also become a focus in some segments of the religious 

1 Loren B. Mead, foreword to Moving Your Church Through Conflict (Baltimore:The Alban Institute Inc, 
1985), 5. For additional information, see www.Alban.org. 
2 Alan C. Tidwell, Conflict Resolved> A Critical Assessment of Conflict Resolution, {London: Pinter, 1998), 
8. 



world. Notably, the Alban Institute, an ecumenical, interfaith organization founded in 

1974, has as its mission, to gather, generate and provide practical knowledge across 

denominational lines through action, research, books and periodicals, consulting and 

training services, and education seminars for those involved with congregations to handle 

conflict. The majority of its staff is Christian. Many of its publications deal with conflict 

resolution by integrating modem ideas with textual references to the New Testament and 

Christian Theology. 

Regrettably, there are no organizations in the Reform Jewish world that devote 

comparable resources to the task of conflict resolution in our Jewish institutions. 

Recognizing this need, there are several major Jewish organizations that have begun to 

develop programs to assist with conflict. For example, the Ida and Howard Wilkoff 

Department of Synagogue Management at the Union of American Hebrew Congregations 

offers a handful of programs to assist congregations during board retreats. The Central 

Conference of American Rabbis, the professional organization serving rabbis in the 

Reform Movement offers the National Commission on Rabbinic Congregational 

Relations to assist clergy and congregations when they are facing irresolvable disputes. 

Recently, Synagogue 2000, although not solely affiliated with the Reform Movement, has 

begun to offer services for congregations that need assistance with conflict. Each of these 

organizations offers programs addressing conflict resolution, but such programs are only 

one small segment of their work. 

This thesis was initially conceived as a means to determine ifthere is an existing 

textual concept or practice of conflict resolution in Judaism that could serve as a model 

for dealing with conflicts in our synagogues today. The first step is to understand the 
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basics of how Judaism views conflict resolution. After discussing the idea with Dr. 

Michael Chernick, he suggested analyzing the tenn :i,W!l, which is generally understood 

as compromise or mediation. After completing all of the textual analysis, a new goal was 

implemented: to analyze how the tenn ;i,w!l developed and to detennine if there are 

elements within ;'1"1!U!l that can function a~ valid forms of conflict resolution today. 

Basic Overview of Conflict Resolution 

Conflict, in its many fonns, is part of the human condition. Any time that there is 

a difference of opinion, there will inevitably be conflict. Human beings naturally engage 

in conflict. Equally, human beings have also sought to handle conflict, by either 

containing or reducing its negative consequences.3 As such a prevalent part of the human 

design, it is essential to understand the nature of conflict to find the most effective ways 

to deal with it. Doing so enables societies, organizations, groups and individuals to 

function more effectively with one another. Thus, one is able to understand the people 

with whom they deal, their goals, their definitions and perspectives on issues at hand, and 

their values. 

Resolving conflict is not a value-free activity; indeed as its name suggests, 
resolving conflict is held in high esteem over conflict continuance. The 
values that inform conflict resolution are largely Western, and may act to 
inhibit its useful application across cultural and political barriers.4 

One of the greatest challenges in evaluating conflict resolution from a Jewish 

perspective is relating it to Western thinking and approaches. In more specific tenns, how 

does ;i,W!l relate to conflict resolution? On the most simplistic level, :ii!U!l means 

compromise, resolution or arbitration. 

' Ibid., I. 
'Ibid., 17. 
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The Tosefta passages analyzed in Chapter II teach us that :i,tu!l can be either 

dyadic or triadic. If it is dyadic, then the two disputing parties can themselves work out a 

solution without the intervention of an outside party. If it is triadic, the disputing parties 

involved resolve the issue with the intervention of an expert who is by definition, an 

unbiased third party facilitator. 

Another challenge in analyzing :i,tu!l is the process of comparing a Jewish legal 

concept to modem human relations and understandings of conflict resolution. 

First, compromise is customarily viewed as dyadic - involving 
negotiations between two parties. Litigation is triadic, involving two 
disputants and a third party. Thus, to compare compromise and litigation 
might be considered an apples - and - oranges problem. There is, 
however, a triadic form of compromise. That form is usually known as 
mediation. 5 

As Shapiro explains, compromise is not necessarily separate and distinct from the 

legal system. Litigation is often misunderstood because it is interpreted to mean that the 

winner takes all. 6 In reality, rarely does a skilled judge approach issues as black or white. 

One person does not necessarily win and another lose. Rather, the goal of the judge is to 

find a reasonable, equitable compromise that follows the rules and requirements set fonh 

by the laws of the state. 

Charlie Gartman, a professional in the field of conflict resolution, does not follow 

procedures set forth by the legal system in order to resolve conflict. 7 He also prefers not 

to use the term "compromise" when discussing the type of work that he does. In fact, his 

goal is to avoid compromise altogether. When working with businesses and 

organizations, Gartman relies on material published by the Harvard Negotiation Project, 

' Martin Shapiro, "Compromise and Litigation" in Compromise in Ethics, law and Politics, (New York: 
New York University Press, 1979). 163. 
6 Ibid., 164. 
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including the book Gerling to Yes. As he states, it is based on an idea that people take 

positions and become fixed. 8 The purpose of negotiation is not to reach a compromise but 

to understand the real issues behind it. The goal is to enable both sides to define and then 

achieve their goals, work cooperatively until they are able to find common ground 

without having to concede in the process. 

;iitU!l in many ways contrasts with the forms of conflict resolution that are utilized 

by our courts and conflict resolution professionals. Those differences, however, can offer 

a variety of integral insights and ways to approach issues from a uniquely Jewish 

prospective. 

The Structure of the Thesis 

This thesis is divided into five chapters. Chapter I introduces how the topic was 

chosen, provides an overview of modern conflict resolution and presents the basic 

structure of analysis throughout the other chapters of the thesis. The next three chapters 

analyze different strata of Rabbinic Literature: Chapter II The Mishnah and Tosefta; 

Chapter III The Babylonian and Palestinian Talmuds; and Chapter IV The Mishneh 

Torah and Shulchan Aruch. 

Each chapter contains ao introduction explaining the unique focus of that 

particular chapter, a textual analysis that includes translations aod an examination of each 

passage in relation to eight questions designed to frame ;11!U!l in a modem perspective, 

7 Charlie Gartman, phone interview by the author, Larchmont, NY, January 2001. 
'One example illustrating this ideal in Getting to Yes is a situation where two people argue over a lemon. 
Eventually one of them gets the lemon. What neither of them knew is that one needed the peel while the 
other needed the juice. The goal under this system is to achieve a win - win relationship by allowing both 
parties the ability to say what they really want. In most cases, to Gartman, the people's reasons for wanting 
a particular thing differ from one another. In those differences, there is often a solution. 
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and a conclusion which compares and contrasts all of the findings in each passage to one 

another emphasizing the most noteworthy. 

The analysis of the translated texts will explore answers to the following 

questions: 

I) What does the word ~llU!l means in this context? 
2) Who performs the activity (including the number of people and 

their training)? 
3) When does it happen? 
4) How is it handled? 
5) What types of issues are discussed in relation to ~ltu!l? 
6) When does it happen versus another form of conflict resolution? 
7) Does this have any contemporary relevance? 
8) What are the values that are implied? 

By analyzing each text with these questions, the reader will be able to ascertain whether 

these questions were asked by the rabbis, which questions were repeated most often, 

which of these questions were not asked, and what the implications are of a particular 

passage. 

Chapter V, The Conclusion discusses of the major changes and developments of 

~ltu!l, its relevance in relation to modem conflict resolution and finally, what makes ~llli!l 

uniquely Jewish. 
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CHAPTER II: MISHNAH AND TOSEFf A 

Introduction 

The Mishnah and Tosefta represent the first strata of rabbinic literature that utilize 

the term ;i,w!l. Before immediately delving into these passages, it is appropriate to 

mention the biblical citation that the rabbis use to create their understanding of ;i,l!l!l. 

According to the actual rabbinic texts, Ecclesiastes 8: 1 serves as the primary source for 

understanding this term. This is not to say that this is the sole usage of the root 1lll!l in the 

Tanach. In fact, there are thirty-one references in the Book of Daniel, but the rabbis did 

not utilize those citations. ;iit11!l stems from 1tv!I, a loan word from the Aramaic K"1!11!l. It is 

generally understood as "solution" or "interpretation."9 Menachem Elon, Renowned 

Jewish legal scholar and Israeli Supreme Court Judge, reinforces this understanding, 

"Pesharah apparently derives from the root 1111!! 'solution.' ,,io These next few pages will 

evaluate how the word is used in relation to the biblical proof-text and provide a 

springboard to understanding how the rabbis then apply this term in rabbinic texts. 

Following the Hebrew verse below, two different translations are provided. 

Ecclesiastes 8: I 1tn n':>:iv 
IUllT' 1'l!l Tll1 1'l!l i•Rn ciK 111.l::>n i::n itv!l 1111• 'l.l1 c::in;i::i 'l.l 

"Who is like the wise one (man), and who knows the meaning of the adage: 'A man's 
wisdom lights up his face, so that his deep discontent is dissembled?"' 11 

"Who is like the wise man? And who knows the interpretation ofa thing? A man's 
wisdom makes his face to shine, and the boldness of his face is changed.12 

9 A Hebrew and English lexicon of the Old Testament (1951), s.v. ''il!l!l." 
16 Menachem Elon, The Principles of Jewish law (Jerusalem: Keter Publishing House Ltd., 1975), 570. 
11 Tana/ch: A NewTranslation a/The Holy Scriptures According to the Traditional Hebrew Text 
(Philadelphia: 1985), 1450. 
12 The Jerusalem Bible: The Holy Scriptures (Jerusalem: Koren Publishers, 1992), 881. 
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According to The Interpreter's Bible, Kohelet defines a wise man as an individual 

who is able to solve a complicated problem. As in Elon's statement, :'11ll1!l can best be 

understood as "solution." The Interpreter's Bible also notes: 

Williams' translation, 'insight into the meaning of each difficult matter 
before him' is too general. The particular meaning is, as Graetz points out, 
that the wise man knows a way out of a difficult situation. It is significant 
that 1tUD, though in this verse it has the sense of 'solution,' gains in 
rabbinical Hebrew the meaning 'compromise.' Wisdom makes his face 
shine: His face has a kind and gracious expression; the opposite of this is 
hardness, a word which conveys the idea of severity and the determination 
to have one's own way."13 

Though the biblical term :'11ll1!l can be understood as "solution" or "interpretation." 

These two simple words do not exhaust the full meaning of the biblical text. In fact, the 

insights from The Interpreter's Bible enhance the depth of meaning. It is clear that :iitu!l, 

the solution, is complex and difficult to achieve. Thus, only a particular type of person is 

associated with it. The individual, who proposes the solutions, is usually able to do so in 

a peaceful manner. An issue may be perplexing, but there is no mention in the verse that 

the person presenting the :'11ll1D finds it particularly complicated. By finding a solution 

such a person attains the status of one who is wise. This implies that anyone, whether of 

average or higher intelligence, can be elevated in status by performing the act of :'11tll!l. 

The exceedingly positive characteristics ascribed to :'11!V!l by Kohelet offer insight 

into how the rabbis interpreted the term as well. The primary question is how did the 

rabbis make the transition from the biblical definition of"solution," "interpretation" or 

"meaning," to the rabbinic definition of :iitU!l, which is generally understood as 

"compromise" or "arbitration." This exploration is complicated by the abstract nature of 

the comparison between the act of a wise person to "the interpretation of a thing." In 

13 George Arthur Buttrick, ed., The Interpreter's Bible, (New York: Abingdon Press, 1956), 5:68-69. 
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essence, the biblical concept of :111/J!l is difficult to understand because it is disconnected 

from specific scenarios, and therefore it is impossible to know the answers to some 

essential questions. Is :111V!l a formal process? When can it be used? Who uses it? 

However, one thing is clear: this vague expression allows the rabbis to create their own 

usage that is full of meaning and possibilities. 

Textual Analysis 

1) Mishnah Ketubot 10:6 

1"K c.,.,:::i,, ,.,, npi?? nJ1117K., n:::in::ii in-,117 nK -,;:ioi C"ll7J "nll7 "1117J """117 "0 
nJ1111K-,n 10 n~i?ni i1"Jll7n io n:iill7K.,, npi':lno i1K"310 i1"Jll7n io11 .,., 

::iin n?11:1 nll7M i::ii :::iin ':l11:1 i::ii cn"J":::J n-,117D ill7l7"Zl' -,17 n?.,?n ni-,nni 

Factors: I) If someone was married to two women 
2) And he sold his field 
3) And the first (wife) wrote to the purchaser, "I have no claim against 
you." 

Result: 1) The second (wife) can remove (the field) from the purchaser. 
2) And the first (wife) can remove (the field) from the second (wife) 
3) And the purchaser (can remove the field) from the first wife. 
4) And they go around and around until they make a :11111!> between them. 

Applications I) (And the same is true with) a creditor. 
2) (And the same is true with) a woman who is her husband's creditor. 

Pinhas Kahati's Commentary 

Factors: I) "One who marries two women" -the time of their ketubot are 
different. 14 

2) "And sold his field" - that is obligated to the ketubot of both women, 
but there is not enough in it (not enough money) except for the ketubah 
of one woman (HaMeiri), 

3A) "And the first one (wife) Mote to the purchaser" - this is the one 
whose Ketubah was written first and she has preferential rights to the 
purchaser: 

38) "Judgment and words I don't have with you" - that is to say that she 

14 "According to Jewish law this second marriage (and any others) is valid and can therefore only be 
dissolved by death or divorce. According to biblical law, polygamy was practiced throughout the talmudic 
period and thereafter until the tenth century." Elon, 367. 
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Result: 

throws out (rejects) what is due to her based on the collection of the 
ketubah. (If her husband dies or divorces her.) 

I) "The second wife went out to recover the purchase" the second wife 
can claim the field from the purchaser and not forgo her rights on the 
benefits to collect (what is due from the ketubah) from this field. 

2) "And the first from the second" the first can (collect the value of the 
field) from the second because she preceded her, and the first wife did 
not waive her rights to the second wife, but only to the buyer 

3) "And the purchaser from the first" - the purchaser can turn to claim the 
field from the first wife who waived her rights to the field. 

4A) "And they go around" they go around in that the second returns and 
claims the field from the purchaser, the first (wife) from the second 
(wife) and the buyer from the first (wife) forever 

4B) "Until a :iiw!l - is made between them" until an agreement arises 
between them. 

Application: And the woman is the creditor. 

In order to fully understand this one pericope, it is helpful to refer to other 

resources including Pinhas Kahati's and Bartenura's commentaries that discuss some of 

the more vague elements. It is also helpful because the author uses legalistic terms 

understood by the audience of his time. 

In this pericope :-nw!l is used in the context of a contract negotiation. The key 

factor is that each of the parties has both something to gain and something to lose. Plus, 

each has a legally valid claim, thereby recognizing the priority given to the woman whose 

ketubah is dated earlier (Kahati version). In the actual text of the Mishnah, this priority is 

noted by defining the wives as "first" and "second". Initially, it seems difficult to imagine 

any scenario in which the woman would willingly waive her right to the land. Contracts 

should not be entered into lightly because they can have profound significance in the 

future. Therefore it seems improbable that the first wife's contract with the purchaser was 

created on a whim. Perhaps there were extenuating circumstances. For example, the 

field's purchaser may have given her immediate, partial payment of her ketubah. If the 
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household was impoverished, this might have been a valid reason to abide by the buyer's 

condition. 

The pericope makes it clear that the first wife may collect from the second wife 

because no waiver exists between them. Rather, she only waived her rights in relation to 

the purchaser. One important question is raised: did the first wife know that the second 

wife would share the profits of the land? It is feasible, with this knowledge, the first wife 

in turn knew that she could collect from the second wife since wife one had an earlier 

ketubah claim, she knew that her debts would be paid off first. 

Bartenura's definition about ;,,11/!l is also helpful because it draws a correlation 

between :iitu!l with 3111'':::1.. {However, he does not provide a rationale for this stance.] 

.c•iv 1171 c•cn 117 K'l:i l,,TU1!l i1tu71 :ir'? i71:i 1171 :ir'? 17i:i 117 .ll'IJ:::I. 

:ii111!l (means) 3111'':::1. (They are interchangeable in some way). (His definition) 
everything does not go to this one and everything does not go to that one. (Similar 
to) the term rilll1!l meaning not too hot and not too cold. 

Bartenura is also instructive in the statement that in order for a resolution to be 

considered ;ii111!l, it cannot award or reward one side more than the other. Both sides are 

required to give slightly in the process. This is further illustrated by Bartenura's play on 

words. He likens :iitu!l to the term i•i1111!l, which means lukewarm. Therefore, when 

making a :ii111!l, it is recommended to act in a way that is lukewarm, not too hot and not 

too cold. It is a balanced resolution - not "too hot or cold." 

In this case, :ii11l!l means "resolution," or "solution." Both of these words are 

reasonable due to the nature of how the case is handled. It is not easily resolved and there 

is a necessary process that must be utilized as stated, "They go around, and around until 

11 
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they make a ;iiw!l between them." These panies, in the dispute, are the same panies that 

create the resolution. Unlike the biblical text that is completely vague about the context 

for :iiw!l, this Mishnah makes it clear that it follows a legal format that was created by a 

ketubah, a written document. :iiw!l is only used when the circumstances extend beyond: 

first, what was written in the ketubah; and second when all three parties have an equally 

valid claim. This is an example of all the parties seeking to mutually solve the problem. 

There are certain conditions where the law only goes so far, and it begs for interpretation. 

The key is how one understands and applies the law. In conclusion, several values are 

implied in this passage. First, there is a respect for the law and, in particular, for contract 

agreements. In tum, equity and due process are emphasized and held in high esteem. 

2) Tosefta Bava Kamma 2: 10 

1'MIZ1i ?tiJ i•C,17 ;i:::111C, ritrai p•M ni11; CMIJ iMM C,ra i•':ililZ1 c•;ion 
:::ii:::i;n •Jt11J iivc nit i•;•:::i11c1 :::ii:::i; ;nati iivc ino ;nat n•n i•C,11 ;i:::i11C, 

1P'i iMiti :::ii:::i; iMM iivcn 'JtllJ 1P'iM ntt 1'i':::ll71J 1P'i iMMi [,,l7C iMN 
1'JP'i 1M'JIZ1i•:ii:::i;1M'JIZ11'Jil7c 1M'JIZ1 i•n :ii:::i;n 'JtllJ 1P'iM nit 1'i':ll71J 

nntti npi;D nntt n ilJ:l iT nitt:::i i•nra niJ•Elc •nra i:::ii in•J•:::i Mi!DEl i•raiv 
n1J111c in•nrai nipiiti cn•nra nJ111cn •JElr.i npi;Dn ntt ri•:::ivc nJivc 

.1n•J•:::i Mi!DEl niraiv 

Case I: 
Result I: 
Case2: 
Result 2: 
Case 3: 
Result 3: 
Case4: 
Result 4: 
Case 5: 
Result 5: 
Case 6: 
Result 6: 
Case 7: 

(In the case of) donkeys, (if) the legs of one of them are bad/unsound, 
They are not permitted to pass him. 
(If) one of them fell, 
They are permitted to pass him. 
(If) one of them is loaded, and one is ridden, 
The loaded (one) passes before the ridden (one) 
One is loaded and one is empty, 
The empty (one) passes before the loaded (one). 
One is ridden and one is empty, 
The empty (one) passes before the ridden (one). 
There were two loaded, two ridden, two empty 
Make a :iiw!l between them. 
Thus it is with two ships that were coming towards one another, 
one was unloaded, and one loaded, 
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Result 7: 
Case 8: 
Result 8: 

The unloaded one passes before the loaded (one). 
Two are unloaded, and two are loaded, 
Make a ;i,w!> between them. 

This passage deals with situations where there is no pre-existing contractual 

agreement. Perhaps it could most accurately be defined as an analysis of the "rules of the 

road." It clarifies who is given the right of way at an impasse in each of the situations 

when the two parties involved do not have the same basic outward signs. The first 

scenarios deal with the physical condition of the donkey traveling. For example, ifthere 

is a donkey that is hurt, the other party attempting to pass must wait and allow the donkey 

space. If the injury is so severe that the donkey has fallen, then another party is entitled to 

pass. The second stage of the piece deals with the additional factor of what is being 

carried. 

As the scenarios continue they become increasingly more difficult to determine 

because the two parties appear equal. As the outward signs become more difficult to 

detect, the generally understood rules cannot be applied. Rather a :iiwg must be made 

between them. This pericope is applicable not only to donkeys, but also to other modes of 

transportation, such as ships. In the context of this Tosefta passage, :i,tV!l takes on the 

meaning of"agreement." An agreement can be made between the two actors, without the 

need for a third party intermediary and without an entire process accompanying the actual 

exchange between the parties. Whereas an English term such as "resolution" must 

involve a deeper process, it is not explicitly stated that there should be a give and take. 

The key is the decision. Thus, this provides an example where the parties involved reach 

an agreement without the intervention of any third party. 

13 



Practically speaking, nn the road it would be exceedingly difficult to find a third 

party to assist. On a substantive level, the nature of the issue is one that can reasonably be 

handled by the individuals affected. Most of all, it is clear that both parties are equal in 

relation to the issue at hand. It also appears that ;i,W!l happens in the moment when the 

two parties realize that their situation is completely equal. For example, today when 

walking down the street if a person is carrying heavy bags, this person is able to pass a 

person with no bags. However, two people pushing baby carriages must make an 

agreement whether by a nod or a gesture or a simple movement to the side since both 

parties are affected by the same factors. 

In this pericope the ;i,w!l happens immediately, enabling the two parties to 

continue on to their destinations. What is unclear is how the agreement is made. There 

are no defined standards that one must follow. In addition, a number of values are 

presented such as health, burden and timing. It will be interesting to see if the same 

protocol for producing agreements is handled by the rabbis as it relates to issues outside 

of travel. 

3) Tosefta Bava Metzia 3:5 

iT~O i!Ti,i i!:>O i!Ti, 11'1iJ "Ji,!:li, CM "Ji,!:li, CM 11,,., "J"M1 ::l""n "JM iTJO 'OiMiT 

"J"Mi Cl"MMO c::io ,nMi iTJO c::io ,nM nM "M"TJ Cl"'JID" 'OM 10:111 "DO iT,1iTID 
'01M iTT p1n1Di:i ,i, i1"1'11Mi:i CM1 Cl"l'1MO i!Ti:li Cl"l'1MO i!Ti:l 11'11J c::::io iTT "M 11,,., 

i11Dl1"1D '111 Ci!" 11'1" Mi, .,MIDi11 iTJO cni, iniJ ""ID Cl"l'1MO ·oiM nti ""ID Cl"l'1MO 
.iT-,ID!:l 1i1"J"::l 

Case 1: 

Result I: 

Case 2: 

One who says that I owe one hundred (coins), and I do not know if (I owe) 
it to Creditor A, or to Creditor B, 
He gives one hundred (coins) to one and one hundred (coins) to the other, 
because he admitted the obligation by himself. 
One says to two (people) I stole one hundred (coins) from one of you, and 
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I stole two hundred (coins) from one of you, and I do not know which one 
(was which) 

Result 2: He gives two hundred (coins) to one, and two hundred (coins) to another, 
(if he did not wish to pay them both) it is better for him to be silent. 

Case 3: One says, this is my two hundred (coins), and the other says, this is my 
two hundred (coins), 

Result 3: Give them one hundred (coins), and do not give the remainder to them 
until they make a ;iiw!l between them. 

This Tosefta pericope deals with money owed by one party to others, whether by 

a sanctioned debt or by theft. In the first case, the individual cannot remember to whom 

he owes the money. Under this circumstance the recommendation is to give the money to 

both parties, eliminating any concern that the money was not repaid. Certainly, it is a 

financial burden, but this burden is less important than paying off a debt to the party 

owed. 

In the second situation, a person stole different amounts of money from two 

separate parties. Two results are possible. The first uses the same type of reasoning as 

that utilized in the previous case, that it is better to err on the side of giving too much 

money then giving the incorrect amount of money. The second result highlights the risk 

involved if a person does not choose to pay back the individuals. The Tosefta cautions 

one not to discuss the issue at all, for if the dilemma is brought to the attention of both 

parties involved (in what appears to be an attempt to save one hundred coins), there is a 

risk that an argument will arise. Since the thief cannot recall how much he took from 

each party, both of the claimants could make claims against him or her, but only if the 

claimants are willing to lie or steal in order to recover the larger amount. 

In the third situation, the two parties claim ownership of two hundred coins. 

There are no witnesses or documents to suggest one party's claim over the other. As a 

result, there is only one way to resolve the deadlock: ;iiw!l. This conflict is resolved is by 
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dividing the coins between them and forcing them to work out the dispute over the other 

one hundred coins among themselves. 

In this passage, ;iiw!> has a slightly different meaning from the two previous text 

because there is an interchange that illustrates the disagreement between the parties. As a 

result, ;iiw!> has the meaning of "resolution" because there is an actual conflict that must 

be resolved. 

There are a variety of issues that are touched upon in this Tosefta including loans, 

theft, how repayment should ideally happen, and the merit of being correct versus 

fulfilling a greater obligation. It is not apparent from the text if another method could be 

used in order to resolve the conflict. This Tosefta is exceedingly relevant today. Certainly 

there are cases when a friend borrows money from several others. There is a tendency 

and a desire to be accura~ and to only pay as much money as necessary. Furthermore, 

this Tosefta cautions that it is more important to be respectful to those to whom money is 

owed, rather than be accurate. In cases where claims cannot be resolved, the Tosefta 

suggests that it is worthwhile to create a compromise for the sake of peace. 

4) Tosefta Sanhedrin I :2 ::i n::ir,n N p'"'l!:> l''"'l'"lilJc n::ico Nn!:>cin 

1::i mz.ir,ru::i l''"lillD cru::i1 i1rur,ru1 c•'"'l1Dl1:::1 ni!DEl' niJvo illDr,rz:i::i l100 n,110 
'"'"lil •ci• ''"'l r,lD i):::I '"'1Tl1r,N ''"'l l1i:ll:::ir, 'NlD'"'l l'N ,,,ii '"'lOl' illDr,lD:::I il'"'llDElil 
c1poi1 ''El" fN'O ilT ''"'Iii l13::10il nN l'"'l::IOili N01il ilT ''"'Iii l13::10il r,::i '01N 
'OiN il'il il!DO l::llD '"'lilil MN l''"lil :I ip• Nr,N .,,.., fNJ l'"'l:::I 1731::::11 '"'ION' ilT r,17 

cir,ro:::i ')lD i'"'l':::lil" C'"'lN l':::I C1"lD illDil1 il'il l'"'lilN ":IN '"'lilil MN ,,,ii :::iip• 
., .. , fN') l'"'l:l l1:ll:i:Ji ..,o,r, '"n no 'OiN :ip11• l::I 'Tl1'"N • .., 'Ui l"il '"'li!D•O::li 

lD"''"'l!lili lNElNi 1JilC 1'0"'il r,lD ilNC :J)l!D ,nNr, ill':li, '"'l::l,il ilOr, r,lDl':l ir,IDl':l 

'"'ll':lbt) ilT r,17 fNJO Nr,N 1'"'l::ll':l ilT l'N 1'"'1::10 ilT 1N"'il i')::lr, ""'::lNili ;ir,n CilO 

:'"' f N'J ,,::I l1:ll:i::l1 

Rule I: A monetary case is (judged) by three. 
Rule 2: A capital punishment case is (judged) by twenty~three. 
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Rule 3: 
Rule 4: 

Statement I: 

Statement 2: 

Statement 3: 

Question: 

Answer: 

Just as the l'"T is judged by three, so is :ii1U!l by three. 
Once the verdict is reached (l'"T is completed), you are not permitted to do 
l/1'.!!':l. 
Rabbi Eliezer ben R. Vose HaGlili [51

h Generation Tanna] says, ~:i is a 
blasphemer before God. About this person it is said, "One who blesses a 
l/'.!!::t has blasphemed God." [Psalm I 0:3] 
Let justice pierce the mountain (be tough no matter what). And so Moses 
would say, "Let Justice pierce the mountains." [Deuteronomy I: 17] 
But Aaron made peace between one man and another. As it says, "He 
walked with me in peace and urrightness." [Malachi 2:6] 
R. Eliezer ben Yaakov [3'd - 41 Generation Tanna] says, "Why does 
Scripture say, 'He who praises a l/'.!!:I blasphemes God."' 
They made an analogy. To what is this similar? To someone who stole a 
measure of wheat, ground it into wheat, baked it into bread and separated 
a dough offering from the bread, and then fed the bread to his children. 
How is such a person to say a blessing? It is no blessing but a curse. And 
concerning such a person it is stated, a thief who recited a blessing has 
blasphemed God. 

This Tosefta can be divided into three parts. The first is a means to understand 

:ii11l!l in terms of a known entity, l'"T. Not solely because the number of people needed for 

both are equal, but because :iiw!l should be considered part of the legal system. 

Therefore, the process of :ii11l!l should also happen in the context of the courts and needs 

three judges. The next statement claims that once the verdict is reached, performing ll"l'.!!':I 

is not permitted. Even if both are part of the legal system, once one method is begun and 

chosen over the other, it cannot be changed midstream. In addition, there is an implied 

connection between :ii11l!l and l/1'.!!'::t. This is most clearly illustrated because there is no 

separate reference that compares l/1'.!!'::t tori. It is as if the writer of the text assumes that 

we know the two can be used interchangeably. 

The second section, a series of statements, includes a debate over the merits of 

:ii11l!l/ll"l'.!!':I. The overall tone is negative. One who performs ll"l'.!!':I and one who blesses 

those who do l/1'.!!':I are viewed as nothing short of sinners. However, the only one positive 

mention compares one who does l/1'.!!':I to our ancestor Aaron who loved and pursued 
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peace. In the third section, a question and an answer, states that not only is l/1l!':J negative, 

it is comparable to blasphemy. To enhance the reader's understanding of how negative it 

is to blaspheme God, this Tosefta provides an example illustrating its severity. One of the 

possible reasons for the exceedingly negative reaction to l/1l!':l could result from its 

comparison to 1'1. Based on these statements it appears that there are people who did not 

approve of the comparison between 1'1 and ;iiw!lfll1l!':J. 

What exactly does the term ;iiw!l mean in the context of this Tosefta? Actually, it 

is not feasible to give one response that captures the essence of its meaning here. On a 

simple level, it is clear that ;iiw!l is part of the legal process and, therefore, comparable to 

]'1. Due to the relationship with 1'7, 01it1?!l must be handled by a court of three. Reinforcing 

the authority of such courts, this Tosefta states that 01it1?!l must occur before a legal verdict 

is reached. This is the first time that ;iiw!l has moved into the realm of the courts. · 

Therefore, there is a higher standard and level of training needed for one to facilitate 

;iiw!l. In the other cases (which do not appear in Sanhedrin), ;iiw!l seems to involve only 

the parties to a dispute or problematic situation. Now that there are these courts, making 

01it11!l becomes at least somewhat external to the parties involved. In addition, the reader 

is given insight into valid and in-valid uses of01it11!l. 

The statements about 01it11!l and ll'!l!':J, which appear to be used interchangeably, 

read more as an introduction to the term rather than a guideline for using the process. The 

controversy over its merit arises out of the disputed value of being "peaceful" like Aaron; 

or "just" like Moses. Those who are just use the more well-established process of]'7, 

while those who are peaceful use 01it11!l/!11l!':J. There is no mention of the types of issues 

that are best handled through the process of ;iiw!l or if there is some other form of 
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resolution that is available. Clearly, the strongest value that is presented in all of this 

work, is the strength and merit of 1•1. One of the main comparisons to look for in other 

strata of Jewish law will be the relationship between :TIW!l and ri. 

5) Tosefta Sanhedrin I :9 

M.,IDE) n::> MEl' nro':iro ::i M.,IDE) 1=> nro':iro::i 1'""1MID OID::> ·oiM ·':iol i:::i '1'0lD i:::i., 
1'C,i::i, 1'M ,.,ID'El!D C'J!Di OM::J .,,TnC, r':ii::>, iJ""TlD l:l'JlD ""!:3MT':>1'""TM n::>O 

:on::i iiTn':i 

Statement I: 

Statement 2: 
Question: 
Answer: 

Rabban Shimeon ben Garnliel [2nd Generation Tanna] says, "Just as 
judgment is with three Gudges), so is :"nlU!l with three. 
The strength of:iiTO!l is greater then the strength ofr1. 
Howso? · 
Two Gudges) who sat in judgment (allow the litigants) the power to 
retract. When two (arbitrators) who made a :iiTO!l, (the litigants) do not 
have the power to retract. 

This Tosefta presents two opposing perspectives on :iiw!l. The first is that :iiw!l is 

valued equally to 1'1. As discussed in the previous Tosefta, it is considered within the 

same legal context because the identical number of judges is utilized. The second 

perspective is that :-tiW!l is not comparable to 1'7. Rather, :iilll!l is stronger. According to 

the rabbis, since only two individuals must preside over the process, it is greater. By this 

logic, the more perplexing this issue, the greater the need for more skilled judges. This 

simple statement and the following proof text explain two important pieces about :iilll!l. 

First, it is not part of the legal category of ]'1 because it only requires two judges or 

arbitrating parties. The second lesson it teaches about :iilll!l is that, in practical terms, 

:iiw!l is stronger then ri. Think about one of the examples given in the previous Tosefta 

where it states that 23 judges are needed to preside over a capital case. By the logic 

presented here, this means that the strongest case is one of :iilll!l, followed by 1'7 and then 
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in tum followed by the capital case. By requiring fewer people to make a declaration and 

come to an agreement, it shows that the least difficult case to detennine has the ability to 

stand on its own. 

As with the previous Tosefta, it is not possible to ascribe a definition of:iitu!l. 

Rather, the emphasis is on the relationship between :iitu!l and ri, and, in tum who is 

responsible for :iiw!l. Although this Tosefta explains that judges are needed to supervise 

:"11l1l!l, it is unclear ifthe nwnber of judges should be two or three. This passage also does 

not deal with the issue of when it is appropriate to institute :iitu!l. The greater issue, as 

mentioned, is whether it happens in the context of1•1. It is also not apparent what types of 

issues can be handled by :ntu!l or if there is another method that can be viewed as 

comparable. 

Conclusion 

The Mishnah and Tosefta present :iitu!l in a variety of contexts resulting in the 

tenn having a wide range of meanings including: "resolution," "solution," "agreement" 

or as a specific legal tenn. Each of these is an expansion of the Biblical definition of:iitu!l 

as "meaning," "interpretation," or "solution." The overlapping definition between the two 

is "solution." Perhaps the process of finding a :iitu!l, in reality, is a search for meaning 

and interpretation, which can, in turn, create a solution. 

In Mishnah Ketubot I 0:6 it states, "They go around and around until they make a 

:"111!/!l between them." In other words, all of the parties are able to present their reasons 

why they are entitled to the land, resulting in a standstill between three parties with equal 

claims. In the end, a solution must be created, perhaps because each has heard the other's 

argwnents or out of pragmatic necessity to move on. There are no guidelines for the 

20 



length of time for this process or any intricate details of the discussions. In reality, this 

does not matter. What does matter is that the discussion continues until a resolution is 

made. 

These texts provide information about who is able to do :iitu!l. There are two 

models. The first, Mishnah Ketubot 10:6 & Tosefta Bava Kamma 2:10, is that all of the 

parties that have equally valid claims according to the law can make the :iiw!l between 

themselves. The second option is that judges are the ones to handle this process. It is 

important to note that, under this option, the individuals who handle these cases must 

have specific training and experience in order to handle the matter. Therefore, :"11117!J can 

either be seen as an exchange handled by the affected parties or a formal legal proceeding 

that must be handled solely by professionals. 

One of the most fascinating aspects of :iiw!l is that, in most of the cases presented, 

it happens when the disagreement is beyond the law. :iiw!l is used when contracts have 

been made, but the issue at hand is not covered by the contract. It is used when all of the 

parties are equal and there are no differentiating factors between them as in the case with 

the donkeys (Tosefta Bava Kamma 2: I 0). With all elements being equal, :iitu!J is the best 

way to create a solution. It can also be implemented when both parties are unequal, but 

evidence is lacking, as in the case where two parties argue over ownership of two 

hundred coins. Without proper evidence, the two parties must come to an arrangement on 

their own. There is one example that illustrates :iiw!l must happen according to the law 

and is not beyond it. It is not surprising that this is the Tosefta that compares :"11lll!l to 1'i. 

Here there is a question as to the validity of considering :iiw!J as part of the legal process. 
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One of the questions not discussed at all is how :111U!> is handled. The greatest 

detail is seen in the Mishnah Ketubot 10:6 that states that the parties go around and 

around until a :111U!> is made between them. As mentioned before, this is not a detailed 

analysis, but a philosophical approach to :11lUD. Here, each party has a say and a claim to 

what happens. 

Although there is not a lot of detail given to the actual process, there is some 

discussion of the types of issues presented. The three specific areas given are documents 

related to ketubot claims, travel and repayment of items loaned or claimed. One of the 

key areas to look for in the later strata of text, are how these issues are either expanded 

upon or perhaps no longer discussed. 

Thus far, :i11U!> is only related to one other form of conflict resolution: J''T. The 

clearest illustration is in Tosefta Sanhedrin 1 :2 which presents Aaron as a model of:i11U!> 

and Moses as a model ofJ''T. By comparing :111U!> and J''T to two of our most prominent 

ancestors, the Tosefta emphasizes the need for elements and qualities of both forms of 

conflict resolution. 

Several of these passages have relevance when it comes to contemporary 

situations. For example, the case of the donkeys provides a framework for understanding 

general rules of the road and the conflict over the coins speaks to the constantly present 

human desire to protect one's rights to his or her property. The pericopes that compare 

:11lU!> to l''T deal with the ongoing struggle within the legal world to determine the legal 

basis for a variety of processes and to offer just solutions to difficult claims. Most of all, 

these five tannaitic texts illustrate a variety of considerations: health, burden, timing, and 

the merit and value ofl''T as well as the merit of :111U!>. 
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CHAPTER III: BABYLONIAN AND PALESTINIAN TALMUDS 

Introduction 

In Chapter II, the Mishnah and Tosefta passages focused on defining the term 

;rl!U!l. Of the five texts, three presented situations that were handled independently by the 

affected parties and two presented :11!U!l being handled in the court and compared to J'i. 

Until now, the issues have related to cases that extend beyond the law or are in areas that 

are not handled within the realm of the courts. 

The main question for this chapter is: How did :11tu!l change once handled by the 

Babylonian and Palestinian Talmuds? Even on the surface it is evident that significant 

changes were effected by the tractates in the Talmud that deal with the term :iitu!l. Six of 

the nine cases from the Tractate Sanhedrin indicate the courts, through formal legal 

proceedings, handle :iitu!l. In tum, the focus of the texts will move away from defining 

:iitu!l and towards declaring who is responsible for the process and when it should 

happen. 

Textual Analysis 

I ) Berachot !Oa 

•c ?i::Ji i!DD l1i,., .,c, c:inn:i 'C ['M n?np1 :::J'n:>i 'MO :MJiJcn :Ji iOM 

.iM'l1!D'? in•pTM r:::i ,c•p•i3 •Jro l':::l Mi!DD niro11? l1ii•ro M1i111i::J !Diipn::i 
::lMMM '::ll? ?Tl/ti in•?M::l 1M::l!DM •:in; ,'M::ll 1i"l'l11D' •n•? :iCM 1i"l'P™ 

•n.,? :iCM 1i"l'l11D' .(::lMMM ?at M1Min? in•?11t ,:, .. , [M"' '!It C'::l?O]:iOMJID} 

i"l!Dl1 no .l1!D'?M '::ll? ?Tllti ::JMMM 1::l CiiM'::J in:iro11t ':lMi,'M::Jl in'P™ 
MM ;p:::ii 1?:1M'l1!D'? i? iCM1 ,in'pTM ?11 C'i10' M'::JM - M1M 11i::J ID1ipn 

nic? in'P™ n?n cnn c.,c•:::i [n"? in.,11ro1 ,[':> '::J c.,::i?cJ :iCMJro :n?inn 
1n.,:::i? 13 (M1M::l3)'M ir.lM n:i :i.,?M ir.lM'1 llt'::JJM f1r.lM l::l 1i1'l11D' ,,?it M::l.,, 

,ntn c?111:::i - nntt nr.i - n.,nn tt?i nnM no •:i •ttc .'1l1M'nn11t?i nnM nr.i •:i 
npo11 tt?i ciror.i :n'? ilJM ?'MM .. :,,:i "MC :n•? iCM .M::Ji"I c?111? - M'Mn tt?i 

tt?i l'J::l 'MJ'C 'PDJi !Dipn M1i::J .. :, "MTMi ciroc :M'? iCM .n•:::i;i n•iD::l 
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,:::1110? 1? ,11:::1,M n,p!:lo, ,Mo ?1i, no? Mlon-ri 'rt7:::1~ ,,n:::i:n,? ,OM .ii,110 

.1n;:::i .. i, :in Mnran :n"? ir.>M _,,:::111?- Min 1'i::::I Mra,ipn"op MM"l, noi, 
niTll i::::I~ :M"" iOM .1?110, 1"l::::I "MlO 'PEll11,,,, ,,,, Mn1~T MOil, irt7ElM 

":::IM n'::::IO "l?:::iipo 1~ !M311nM1:::1l n?~ .f10M i:::i :n"? iOM.n"1"Tl 1""17 
.CJ"OMiM io 10317 17l0" ?M C,M i,ra ,,M13 ?11 nnl10 n,n :::1"1n ,i, .. ElM- M:::IM 

:in .... i;n ""10Mi [[iT17?MJ :O"ran ni100] ("1T11"?M) ":::li11lni• ":I""! ,"7.:ll ""IOnM 
:iOMlfD ,C"OM""ln io 1031717l0" ?M 1:1,M ?ra 1iM13 ?11 nnl10 n,n ::::1"1n ,i, .. ElM 

. ?n"M ,i, "l?Op" in [l"" :::i 1"MJ 

Statement IA: Rav Hamnuna [4th Century CE Amora] said: about the verse "Who is like 
the wise and who knows the itv!l of a thing? [Ecclesiastes 8: 1] 

Statement 18: Who is like the Holy Blessed One who knows how to make :iitv!l between 
two righteous (people), between Hezekiah and Isaiah? 

Statement 2A: Hezekiah said, "Let Isaiah come to me! For thus do we find in Elijah who 
went to see Ahab (King oflsrael). As it is said, "Elijah went to see Ahab." 
[I Kings 18:2] 

Statement 28: But Isaiah said, "Let Hezekiah come to me, for thus we find in the case of 
Yohoram, the son of Ahab, when he went to see Elisha. What did the Holy 
One do? God brought afflictions upon Hezekiah and he said to Isaiah: "Go 
and visit the sick one." For it says, ''those days Hezekiah took sick unto 
death, and Isaiah the son of Amotz the prophet who came to him and said 
to him: So spoke God! Instruct your household, for you are dying, and you 
will not live." [II Kings 20:1 & Isaiah 38:1] 

[An aside] 
Question: 
Answer: 

Question: 
Answer: 

Question: 

Answer: 

What is (the reason it says) for you are dying, and you will not live? 
You are dying in this world, and you will not live in the World to Come. 
[Return to the main body of the text] 
(Hezekiah asks Isaiah) What is all this (Why am I told that I will die)? 
Because you did not engage (in the commandment) to be fruitful and 
multiply. 
(Hezekiah says the reason that I did not have children is) because I saw 
(through) Divine Inspiration that un-virtuous children would come from 
me. 
(Isaiah) A decree of death has already been passed upon you. 

Statement I: {Hezekiah) Son of Amotz, end your prophecy and go! I have received this 
from the house of my father's father [from King David according to 
Rashi] even ifa sharp sword rests on a person's neck-he should refrain 
from praying for mercy 

Statement 2: Similarly, it has been stated that R. Yochanan [2nd Generation Amoral and 
R. Eliezar [3'd4•h Generation Tanna] both said, "Even ifa sharp sword 
rests upon a person's neck, he should not refrain from {praying for) mercy, 
for it stated [Job 13:15] 'Although he kills me, I will pray to him (God).'" 
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interaction between Isaiah and Hezekiah as portrayed in both Isaiah, I Kings and II 

Kings. In all of these biblical scenarios it is clear that these two great men existed and had 

men are actually described together, the period prior to Hezekiah's death [See II Kin s 20 

and Isaiah 38:1.] The problem in this Gemara is that each man believes that he is superior 

and therefore should not be the one to initiate a visit to the other. The solution is created 

when God takes an active role. 

This Gemara likens. the act of bringing together Isaiah and Hezekiah to an act of 

:iiiu!l. There are three major factors that differentiate this act of:111U!l from others. First, 

' I 

is significant and is worthy of the attention of the Holiest being of all. God is presented as 

an ideal mediator who sets the process in motion. As a result, the stalemate is broken, 

ows e events to o ow t err normal course of action without any further 

intervention from God. Second, this act is erformed between two ri 

which displays that no one is above the need for :111U!l. Even the most righteous of our 

ancestors encountered situations where guidance and assistance was needed from an 

strike down Hezekiah to achieve it. Thus, :"11lll!l is at least equal to, if not more important, 

than life itself. 

gwn, 1 

inferior or superior. Both have exhibited stubbornness. Both insist that th 

should be inconvenienced. Neither takes the initial step to approach the other. 
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Interestingly, although the text does not present one as superior, each of the individuals, 

Hezekiah and Isaiah, sees himself as superior. Their inflexible commitment to their own 

position in tum inhibits both of their abilities to reach out on their own. 

The most disturbing aspect of this text is that only the imminent death of 

Hezekiah ultimately forces the two men to speak face to face with one another. There is 

no bargaining. There is no gradual development in process before the ultimate decree is 

issued. On the one hand, this teaches that often times it takes a strong, powerful 

recognition that an issue relates to a life and death matter in order for it to happen. On the 

other hand, are these really_ the only measures that could have enabled the two to interact 

face to face? And, was the interaction that finally took place worth the price of 

Hezekiah's life? 

From this text it is clear that each party plays a particular role, and these roles are 

essential. God serves as a mediator intervening initially to get the interaction underway. 

Isaiah and Hezekiah are treated as equals who are significant and highly valued and yet, 

need assistance to meet with one another. Certainly one could argue they are not equal 

because Hezekiah is being told he will die. It is true, once he is stricken with illness, he 

is no longer equal in strength. But the equality between the two men is not based upon 

physical factors, rather, it is based upon their righteousness. 

In this Gemara, it is most accurate to define ;"11!1/!l as a bringing together. Here, 

there are two people who will not engage with each other. Therefore, the third party, 

God, must take action in order for them to connect with one another. It is important to 

note that this ;"11!1/9 is against the will of Isaiah and Hezekiah. Most important, the :i1w!> 

occurs because God desires to bring these two separate righteous individuals together. 
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The ;iitll!> does not happen after a conflict; rather it is a means of decreasing the distance 

between the two men. God, the third party, is the one who wants to draw them together. 

The issue that differentiates this Gemara from any of the other rabbinic pieces 

read thus far, is the extreme measures used to create the ;iit11!>. Without a doubt, one of 

the most important values implied in this piece is a de-emphasis on pride and an 

emphasis on bringing people together. However, God actually causes Hezekiah to 

become sick and then commands Isaiah to go see him. This raises interesting questions 

for leaders in our times. Ethically, are there appropriate times to force parties to come 

together even if it is not their desire? Can an entity use its power to create this coming 

together? If there is manipulation and force used, does this in any way negate the impact 

of the ;iilll!l? 

At the moment God is given as an example of one who engages in ;iitll!>, it is 

elevated to one of the ultimate values in our religion. By engaging in ;iit11!>, we are able to 

emulate God and one of God's skills. It is also evident that no one is above needing to 

use :iit11!>. If Hezekiah and Isaiah, two righteous individuals, need guidance, then we too 

will inevitably need to use assistance. 

2) Sanhedrin Sb 

:l'n' .rii~n ,,, n•::i Mip.lro M?M ,,,,on,,,,, - iJ,ro O'.lrD :?Micro iOM ,M!:liJ 
i1t l':lto O'.lll:7 i?"tiM :1on.l ::i;l;i l't::li i1'::1'n"M .Mn170rD Mn!;. iOMpi ion.l ::i; 
O'.lrD:::> iinl;i- Mn"M 'Ni .,,,,,,,n i::i,oi, .17,i• ,,,,M ;oi1t ,nMi l'::l"no O'.lrD 

Mn?n, Mn17,l't iM?- M:::>n ,'::l'n" Mn?n, Mn17,M MiP'VO, cnn '.lMrD - !iJ,rD 
.O'.lrD::I - n;ro::ii ,nro?ro::i -1•,n :ioiM ?M•?oJ i:::i ii17oro i::i; :i1'::1"n"M."::l"n' 

0".lrDi .1n::i ;irn? r?i:::>" ,.,,,,, '?17:::1 - i.l,rD 0".lrD!D .,,,il n:::>o ni!D!:I n:i il!:I', 
.1n::i iirn? l'?i:i, ,,,,.,, "?11:::1 l"M - ili!D!:I i!DV!D 
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Statement I : 

Example: 

Statement 2: 

Response I: 

Response2: 

(In) The text (cited earlier) Shmuel [1'1-2nd Generation Amora) said, "If 
two (judges) have judged (a loan dispute) their decision is a valid decision, 
but their court is called 'insolent' (because they've violated a rabbinic 
norm which demands three judges.)" 
Rav Nachman [2"d Generation Amora, same time as Shmuel) was sitting 
and telling this ruling. 
Rava [3'd-4tll Generation Amora] challenged Rav Nachman from a 
Mishnah [Sanhedrin 29a) - Even if two (judges) declare (him) not liable 
or two (judges) declare him liable and one says, "I don't know," they add 
judges (to make it three). Now if (there is a basis for Shmuel's ruling) -
then let the two (deciding judges) be like two who adjudicate. (Two 
should be enough to determine a ruling) [But they are not sufficient, 
hence, Shmuel is wrong.] 
[Now there is a challenge to Rava] It is different here for originally (the 
judges) convened with the intention of three (judges) [As explained in the 
Mishnah. - Shmuel speaks of a court originally consisting of two.] 
(Rava) challenled (Rav Nachman) from a Braita - Rabban Shimon ben 
Gamliel [4t11~5 Generation Tanna] says ]'1 must be done by three, but 
;'111V!l may be done by two. And the strength of a ;iiw!> is greater then the 
strength ofa 1'7. For if two (judges) give a judgment (the litigants) may 
retract whereas, if two arbitrate a ;iiw!l, (the litigants) may not retract. 

This Gemara seeks to gain an understanding of two issues. The first is how many 

judges must agree in a case of]'7. The second issue, at the end of this Gemara, attempts 

to compare 1'7 to ;J11V!l. There is an assumption that by comparing 1'7 to ;iitu!> it will 

clarify our understanding of both of these terms. Although, based on the conclusion of the 

Gemara, it appears that the analysis is more interested in creating clarity in terms of the 

latter. 

At the outset, the Gemara presents a case where two judges preside over a 1'1. 

Although the decision is binding, the court is looked down upon and defined as insolent. 

Rav Nachman supports both of these points of view. Whereas, Rava makes it clear that 

no ruling is final if only two judges agree that the litigant is liable, or not liable. If one of 

the original three judges claims that he does not know how to rule, it is essential to add 

another judge to the court. In other words, three judges must agree to the ruling. The 
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Stam responds that Rava may be right when the original court consisted of three judges; 

but initially ifthere are two judges they could decide the 1"1. In fact, two agreeing 

questioning if two were good enough for l"T, why distinguish between l'i and ;iit11!>? 

The key question is what does this mean in terms of;iit11!>? According to this 

Gemara there is a difference in the number of people needed to determine a ;iitu!>. Rava's 

certainly disagreement. Nachman claims that the same amount of judges (two) is needed 

for both ;iitu!> and J'i. This.argument leaves the reader with an overall perplexing 

question. Why would it be important to compare ;iituD to 1"1? 

Tosafot Sanhedrin Sb 

, , r.i n-ir.i!:l"'I tt'7.:11"'1 'OJ ,,., n::> ii!:>' 'ttr.i:::i nr.i,n - '1::> il"'l!Z1!:l n::> il!:l' 

iltt-iJ11il""l1 ,i,:::l'p"'I 11"::> 1il:::I "'11Tni, 1'"1::>' 1'J'"'I '"l1:J 1'M 1J"'l!Z1 C'J!Z1 

e orce o :iituD is stronger/better: Why is the force stronger? l'i is similar to :'111V!l in a 
case where two judged, for (in such a case) the litigants cannot retract since they have 
acce led tw · · · 
where litigants came before two (persons) and said to them, "Judge us as is regularly 
done in judgments or make us a :'11tll!l as it is regularly done." In such a case, ;niv!l has . . 

Through the insight added from the above Tosafot, it appears that the uestion 

being debated is whether :iituD is part of the judicial system or outside it. The issue is 

explained by asking the question, "Why is the force of :'111V!> stronger then l'i?" The 

will bind in the same way as a legal decision. If not, as Rava states, it wiH be subject to 

revocation by the parties involved. Tosafot explains that 1"1 is compared to :iitu!l in cases 
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where the litigants accept two judges to adjudicate their case. In this particular scenario, 

not only is ;i1iv!> comparable to 1•i, by being held in the same regard, it is actually 

stronger because there is no debate whether two can oversee a :TilV!>. 

Although there is a question over the number of people needed to create a ;11117!>, it 

is essential to state explicitly that judges, trained legal experts, perform this type of 

resolution. The focus of this entire Gemara is to determine the number of judges needed 

and the appropriate rationale for either two or three judges. Based on the final wording of 

the Gemara, it leans towards the need for only two people in order to complete a ;11117!>. 

Therefore, if only two people are needed, it is not part of the legal process in the same 

Another major issues this Gemara touches on, which is also important today, is 

the authenticity of the method used. The goal is to have a process that inspires trust and 

confidence, is reliable, authoritative, authentic, and therefore the resolution created can 

be binding. These desires are also values that are implied in the texts as well. It is clear 

that 1•i is not the only authentic or valid manner one can use to create a resolution. 

3) Sanhedrin Sa 

. ,.,n.,:::i nirDD :C'iOiM C'O::>rn ,i"MO '::Ii 'i::l,,nroi;lro::i l7i3"::1 .'MJn::J MC'" 
:i::IC iC,,'J"D'CP MM::l iM':l 'Mr.l .,,,i, MirDEl 1J'rDPC Mo':l11 ,i,,::Ji, :nii::ic 

Mn::i M::>ni ,nroi;lro:::i ,,, Moi;l11 ,i,,::i, ,Mi, - ?C"JrD:::i ,,, :i:::ic ioi ,nr;i;ir;:::i ,,, 

_,,.,i, MirDD 1J"rDPO iit';i :i::J.C iC,,,,,i, MirD!J P"rDPO :i:::JC .,0, ;"J"D'OP 
i:::JO iOi ,0'JIZ'1::1 :i:JO '10i ,nroi;lro:::i:i::J.O .,c, ,nirDD::J. "l'tJn Mni;ln MC'" 

1MO:l't"O"IZI i:::J '10"" ":::1'1 MO"n"iiti ,Mp"M ;:i-,, M"'1:J Mniit :Ji iOM?,"n":::J 
'101't ... ,no M"':ll7 iin,i,, '::l"M •::>-'in iOMp, 'Mni ,'OJ ,n ,i, .. DM 'in '1r.lM, 

- 1'JP n::>"'131n11, Mpi;lc "M,,,,Jp n::i•;3 nJ"M nirDD MJ"O l10rD :'rDM :Ii 
nirD!J :Mn:::i':lni - !n'J'O 'JP"i,, ,"in::i "lOn ?"':l no';! Mn':ln ,n::>'i3iOtot,11ito';i 

.r:ip n::>"'13 
Statement 1: Let us say that there is an argument among the Tannaim: irnr::i is made by 

three- these are the words ofR. Meir [5th Generation Tanna]. 
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Statement 2: The sages say :iitv!I is made by one. 
Statement 3: The anonymous commentators thought that according to everyone we 

Question: 
Answer I: 

Answer 2: 

compare ;iitv!I to 1'1. 
So, isn't it in the following that the (Tannaim) disagree? 
One master (R. Meir) thought 1'1 requires three. While (another) master 
(sages) maintain 1'1 requires two. Everyone (may agree) that three are 
needed for 1'1. 
And here is where they disagree, that a master (R. Meir) thinks we 
compare ;iitv!I to l'i. Whereas, one master (sage) thought that we do not 
compare ;iitv!I to 1'1. [The argument is not about how many are needed for 
1'1, the argument is if we should compare 1'1 to ;ritv!I.) 

Statement 4A: (Braita) Shall we say that there are three views of the Tannaim about 
judges needed in '11lll!I? 
A) Master (R. Meir) says three. 
B) Master (Shimon ben Gamliel • 4t11.slh Generation Tanna) says two. 
C) Master (sage) taught one. 

Statement 4B: R. Acha ben R. Ika [4tll Generation Amara, 380CE Babylonia] said and 
some say was R. Yaimar bar Shleima [6t11- 7t11 Generation Amora] the one 
(Gamliel) who says two judges, even agrees that one is sufficient. And the 
reason he says two is so they (can function as) witnesses (one needs two 
witnesses for financial matters) 

Statement S: Rav Ashi [St11 Generation Amora] said" Learn from this (R. Meir's 
statement) that ;ritv!I does not need l'li'- For if it would arise in your mind 
that it does require l'li' - then according to the one (R. Meir) who says that 
three are needed- why is it so? Two should be fine (to do ;t1lll!I) and let 
the litigants make an act of l'lv. 

Statement 6: (Stam) But the halachah is that ;ritv!I needs l'lj:'. 

Similar to the Gemara on Sanhedrin Sb, this passage struggles with the 

importance of comparing ;ritv!I to 1'1. Initially, this passage attempts to determine if this is 

a feasible evaluation. Whereas this text on Sanhedrin Sb focuses primarily on 

determining how many judges are needed for 1'1, this Gemara focuses on how many 

judges are needed in order to make the :iiw!I. 

A new term, ll1ll':t, is introduced at the outset. According to the following 

commentary by Rashi, "ll1ll':t - (Should be understood as) ;ritv!I." Thus, 11111•:1 should be 

used interchangeably with ;riw!I. In the framework of how the text develops, Rashi's 

interchangeability seems to make the most sense. lbis becomes apparent because the 
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term 111:11•.::i. is not acknowledged or referred to separately during the remainder of the body 

of the text. 

In this passage, there are two major disagreements. The first is a continuation of 

the debate raised in the previous Gemara: whether or not ;iitu9 can be compared to 1'7. 

The second argument is how many individuals must be used during :-r"1tu9. When 

discussing how many are creating a ]'7 it is clear that there are to be judges presiding over 

the matter. 

In the discussion of ;iiw9, there are two opinions regarding the qualifications or 

status of the individuals hearing the proceeding. As the Gemara illustrates, none of the 

rabbis believe that a single judge is allowed to judge a case, whereas, ;ii!IJ9 can be done 

with one. If this is true, then ;ii!ll9 is not comparable to l'i. If this is the case, then the 

individuals presiding over a ;'111U!l may not need to have the same qualifications as judges 

who preside over 1'7. This particular opinion leaves room for the possibility that the one 

individual does not need to be a judge. The second perspective raised by the Braita used 

in this Gemara suggests that judges should be used. It states explicitly that the argument 

is over how many judges must be present in the case. 

The matter is complicated further by the introduction of l'lj;>. 15 This raises an 

important question. Can the decisions of these individuals rest solely on the interaction 

that occurs during the ;ii!ll9 or must there be an additional measure of good faith? Must 

there be a supplementary tangible way to show that the agreement is binding? If the 

matter is comparable to 1'7, then it would not be a significant question. The Stam makes it 

clear that there must be a l'lj;>. Rashi further supports this idea: "J'lj;> ;i:i•i:11 ;iitu9 Nri::>?;i1 -

"l'lP means acquisition, mode of acquisition. It is a formal procedure to render an agreement legally 
binding. Adin Steinsaltz, The Talmud: A Refe•ence Guide (New York: Random House, 1989), 254. 
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(But the halachah is that :iitU!l needs l'lv) even if the :iitU!l is completed by three." Thus, 

even ifthere are three present for the :iitU!l they must use l'lj;'. This suggests that no 

matter how many preside over a :iiw!l, it is a meta-legal process dependent on the good 

will and acceptance of the litigants. Only a l'lv will ultimately bind them and force them 

to do whatever was agreed upon. 

This Gemara, as with many in Sanhedrin, does not set out to define the term :rit11!1, 

but through negation, limits its possible range of meaning. :iit11!l is not l'i, as discussed 

rather elaborately in the previous paragraphs. Although it is distinct from 1'i, it does 

occur in a similar venue. The process is handled by judges, and at the conclusion of the 

passage, it states that two are needed so that they can function as witnesses. The types of 

cases that can utilize :ii111!l are not specified, although there is an understanding that it can 

be used in financial cases. Whether or not it can be used in other cases remains to be 

seen. As there are more and more examples from Sanhedrin, it is becoming clearer that 

both :iitU!l and 1'1 can be seen as methods for resolving conflict. 

There are two areas where this text can be applied to contemporary values. First, a 

true :iitu!l is achieved when participants exchange 1'lj;', something tangible as a means to 

acknowledge the significance of the terms of the agreement. Outside parties, aside from 

the litigants, recognize this sign as a means to show their commitment to the agreement. 

Second, there is a quest to achieve validity in the process. It must be consistent and 

worthy of respect, as within the previous Gemara. 
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4) Sanhedrin 6a-6b 

"lltlD., MM!lt "!It_ , .. .,M iClJ ,MID.,ID::I l1i3"::1 1=> M!t'.,ID::I , .. ,MID CID:> :1J::I., iJM 

:.,CiM """"lM "Ci" ":Ii ';i111 iJ::I .,Tl1"';ltit ":I., .(1C"C 111"f':l::I 111"C.,O).l113::1';l 
MT .. .,M - l13i::IM MM 1i::ICM ';l:i1 ,lltt:iin MT .. .,M vi.ti::in ';i:ii ,1713::1" .,,Cllt 

,.,nn MM , .. ,n ::iip" :11t1=>11t ,'M fMl ,.,::i 113::1 ['" C""MM] .,OMJ MT ';lvi.rtitJO 

Miit ,.,,n ::iip" iciM M"M n111c 1=>1 ,Min C"M"llt" t:ltllDOM "=>['!It C"i:I ,] iClltJ111 
, ,,.,:in';l c,M 1"::1 ci';iro C"1Dc1 ,c1';lro .,,,.,1 ci';l1D :1Mi11t 1iM11t ';l::itit ,inn 

ci';l1D::i 1"MtllD::I llt3CJ tit';l n';livi 1M"!:l::I MM"M MOM Mi1M [':I "::>tit';lc] iOlltJ111 

"ID MMC ';in!D "iM :i01M iTl1""M ":I., .1i11c :l"IDM C":::li1 "MM ,.,n iill1"0:11 
Mi,M 1i:lc nr 1"11t?1i::IC ,3.,::> ,n';ln MJcc ID"itini MllttiMi nJnt:ii C"t:in 

llt"M l1lt1::1 iCMJ Mi, :.,C,llt i"MC "::Ii .'M fMl 1i:l l1lt1:::11 :il':llltl Mt ';iv\fMJC 
liM J "=> 11:.t::i no 1"n11t ';ltit M,,n., .,ctit"i [T"i, M"'IDMi::IJ iclltJID ,M,1M" ,lJ::> 

1i::I l13:1i :.,ClltJ Mt ';i171 ,fMJC MT .,.,M M,1M" MM 1i::ltlM ';i:i1 ,1J"Mllt Miit 

MOM ['n M"i::>T] :il'JMJID ,11i3::::1';l M13C :icitit Mnip i:i l11111M"' "':Ii .'M flltJ 
c1pc::::ii,c1';l1D 1"M ~ t:it1111c 111"111 c::iipc:i Mi,M, .O::>"il1111::::1 ict1111 ci';l1D CtHDci 

.17,3"::::1 MT :.,011/t .. ,n - c::ii';l111 i:i ID"'ll'J C!:lll1C 1MT"'llt M"K .Ctlll1C 1"'M - ci';l111111"1D 
';l:i M.,M, ,Mp,3i t:l!:lll1C MID117 ,,, "M"1 ['M ':I "M1CID] i01M M1M ,,,:I i:::ii 

1::1 ID"ID t:l!:lll'JC 1MT"M M';ltit ,0£11110 1"M - Mpii.ti,Mp,3 l"M - C!:lll'JO ID"ID c1po 
"M::>TM MM M::>"T , 1"'" MM ,, .McpM:in';i 1MMM ,1713"::1 MT :il':l1M "1M - np,3 
ct11Do MT - 1M"::I 11Mc 1';l c';i1D11100 "Jl1 :i.,.,nnJrD Mllti1 ,:::l""nM MM ::::i.,.,n, 

npi31 .1ico ,., .,.,TnhrD - MT" O!:lll'JC ,MT"- Mf',:!1:1 ,nT';l O!:lll'JC,Mf',31 
Mf',31 t:itill'Jo MID17 ,,, •n•i :""lciM Min ,,,::::i i:::ii) .in"::::i 1inc ,i, c';l•1111D MTi, 

11nc ,., c::i';i•ll'Jll'J - nr';l npi31 ,1J10C MM 1';i i"TMMID - ;n';l O!:lll'JC ,1Cl1 ';l:i';l 

(:""1011/t "::!.,) M';lM !M"" "11::1"0 C""Jl1';l ?1cl1 ';l:i';l "MM :"::li';l M"" llt"!Z7p.(1M"::I 
.nT';l np,31 ,nt';l t:l!:l!t'C ,npi31Ctlll'JC1MT 1M"::I 11nc C""ID M"ll'J "!:l ';iv 'lM 

_,,., nnnc M""TJ M"31MID- nt';l np,i.ti ,1:1100 ,i, i"TnMll:I - nT';l t:l!:l!Dc 

Statement I: The rabbis taught (in a Braita) - Just as a 1'1 is reached by three, so too is a 
ll1ll'J (reached) by three. 

Statement 2: (Once) the verdict is reached (judgment is finished) you are not permitted 
to do ll1ll'J. [Mnemonic Device] 

Statement 3: R. Eliezer hen R. Yose HaGHli [5th Generation Tanna] says, "It is 
forbidden for a (judge) to arbitrate a ll1ll'J!" 

A) Whoever arbitrates a ll1ll'J is a sinner. 
B) And anyone who blesses a (judge) who arbitrates a llll1J is a 

blasphemer. About this person it is stated "One who blesses a llllJ has 
blasphemed God." [Psalm 10:3] 

Statement 4: A) Let justice pierce the mountain (be tough no matter what). As it is 
stated, "For Justice is God's." [Deuteronomy I :17] And so Moses 
would say, "Let Justice pierce the mountain." 

B) (Counterpoint) But Aaron loved peace and pursued peace and made 
peace between one man and another. As it is stated: "The Torah of 
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walked with me in peace and uprightness and turned many away from 
iniquity." [Malachai 2:6] 

Aside: R. Eliezer [3rd-41h Generation Tanna] says one who stole a seah of wheat, 
ground it, baked it, and separated dough offering from it, how can he say a . . . . . 

blasphemed God. 
Statement 5: R. Meir [Slh Generation Tanna] says !lli1:l was stated only in reference lo 

Judah. As it is stated. "And Judah said to his brothers 'What gain !IX:l will 
there be if we kill our brother?"' [Genesis 37:26] And anyone who raises 

who praises a !IX:l has blasphemed God. 
Statement 6: R. Yehoshua ben Karchah [5th Generation Tanna] says it is a Mitzvah 

!11X:l'? and it says: "Execute truth and Judgment of Peace in your Gates." 
[Zecharia 8: 16] 

Question: 
Answer: 
Example: 

What then is judgment that has within it peace? 
This is !11X':l 

Likewise, in connection with David, it is stated, "And 
David rendered judgment and ri teousness." II Samuel 
8:15 

• 

Statement 8: Wherever there is judgment there is no righteousness and in righteousness 
there is no judgment. 
Question: What then is judgment that has within it righteousness? 
Answer: I would say this is llll':l 

, 
obligating the guilty, and see that a poor person was found liable (for) 
money he would pay the (claimant) with his own property. 
A) This is the (meaning of) Judgment and Righteousness - judgment to 

this one and righteousness to the other. 

righteousness to (the defendant) in that he paid him (the claimant) with 
his own property. 

C) Thus with David it is said (the above), "David made justice and 
righteousness to all of his people." Justice to this one - that he restored . . . . . . 

E 

to this one and righteousness to the other. Justice to this one (claimant) 



• 

- that he restored his money to him, and righteousness to this one (the 
defendant) that he removed stolen property from his possession. 

and !11!'::1, which is an entity that needs definition. The initial questions it explores are: 

How many individuals are needed to determine a ll1ll'::I? And when during the process can 

one ut1 1ze e process o ll1ll'::I . 

;J11U!) at all when it discusses the concept of ll1!'::1. 

There are two dramatic ways that Sanhedrin 6a-6b attempts to show that one who 

present the perspective that one who arbitrates a ll1!'::1 is wrong, rather it explains that this 

individual is a bias hemer. Another method that attem ts to define ;iiw!> is throu the 

connection that many prominent Jewish figures have with 111r::i. The text immediately 

provides the example of Moses, who is often our quintessential model for leadership, as a 

Immediately, the opposite perspective is presented through the model of Aaron. 

Aaron is well known for his dedication to the pursuit of peace. Through Aaron, the 

Rabbi Meir who shows that it is preposterous to characterize one who performs ll1ll'::I as a 

blasphemer. He bases this conclusion on a clever word play that shows Judah is the only 

individual whose sin is ll1!'::1. 

At this point the tone shifts entirely. The text no longer attempts to prove that 

enhances the qualities of1•i. When there is bothjustice and righteousness, and justice and 

36 



peace one can find ll1lt':::t. This is so much the ideal that one who is able to adjudicate via 

ll1lt':::t is compared to David. 

meaning ofll1lt':::t. We are told that at the beginning of Sanhedrin 6a the term is 

interchangeable with :"11e'!l. Yet, does this mean that this was true in the context of that 

Sugya alone? Here the two terms are not used interchangeably. Therefore, it does not 

imply that there should be a comparison between the two. It is true that the usage ofll1lt':::t 

, 

Elon claims that in Talmudic literature the terms are synonymous and equivalent to one 

another.
16 

Although he cites another scholar who claims that they are slightly different 

entities. 

Based partly on the fact that several talmudic sources indicate that :"11tzl!l 
and ll1lr':l were two distinct matters - that there was a difference of 
principle between the two. :"11tzl!l was carried out by the court itself and in 

es1ra e, or restonng peace etween the litigants. On the other hand the 
court before which the matter was brought in the case of ll1lt':l would refer 
investigation to other persons - knowledgeable and expert in the field of 
that particular matter - for its disposal by way of a compromise between 

• 17 

One possibility is that the negative tone about ll1ll':::t is not in response to ll1ll'::t, but 

rather, reaction to a process occuring outside of the court. Certainly there is also a 

schools. Yet, it is important to note that there is a striking difference in the tone of the 

language used to describe both. The most notable difference is the intensely charged 

•• Mcnachem Elon, 570. 
" 
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Here, the question of focus is not on the number of judges involved, but rather, 

how it is handled. This Gemara, like others, raises the issue of authenticity of process, 

process, there is a willingness to accept the end result. Without this acceptance, it is 

impossible to reach an outcome. 

The other key pieces addressed in this passage are references to both peace and 

righteousness as part and parcel of the ideal legal process. Equity and fairness are the 

higher level. If peace is the ultimate goal, then a legal settlement (1•1) may not be the best 

way to determine an issue. It may be more feasible to use a process other then )'1, thus 

attainin 

5) Sanhedrin 6b-7a 

nt n•i::i., 11oron 11t ro ,11 .,, 

iN3 :1ni, ir.iii, •11tro1 nn11t - nlliJ 1', 1::i•ni, 11,,, nn11t •11ti 1n•i::i, 11r.ironroc 
ir.iii, "lltl'Di nn11t '!It - ntliJ 1•,n 1::i•ni, 11,,, nn11ti 1n•i::ii 11r.ironror.i .1113::11 

11i,Jnn 'J!ll'::>i 11ir.l n•ro11ti c•r.i il31!ll [T" •'::>rDCJ il:llltJl'D .1113::11 i11t3:1ni, 

************** 

.in•11::i nil'D!ll "!It in•11::i NJ'i •11t :in ir.lllt ,11t:1in :ii, n•r.ip in11t nin •::i 
NJ'i '!It :ini, Nic•r.ii, ni3c - nnip 1::111roin• •:ii ir.l11tp, •r.iJ n13r.i •11tr.i -

1::111roin• '::li.ni3c in"J"::I 11t::i•11t - 111tr.ip 11tJn U"n - .in•11::i MirD!ll '11t,in•11::i 
llt::l"llt - !llt'CJr.l 1::111ll'OrD ":Ii, 1J"n - .niroi :i:::IO NCO lltJM ,n13D:i:::IO nnio 
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Statement I : R. :snimon oen Menasya [5"' Generation Tanna, student ofR. Meirl said: 
Two come before you for l'i. 
A) Before you have heard their words or even after you have heard their 

words, if you do not know how the judgment leans- you are pennitted 
to say to them, "Go out and 1llD!" 

....,., ""' n ~ ~ • .• ' . . . . . 
- , . .. - , ·- -·- I ' ---·- .! -· . . .. - . .. . . . ...-J ."' --·-··' -...-............... -·- .... __ , ..... ll ~J.3, 1 v 

start a quarrel is like letting out water: therefore before a dispute flares 
up drop it!" LProverbs 17:14] 

C) Before a dispute is revealed - you can abandon it, once it is revealed 
you cannot abandon it. 

{Please note: this translation excludes a large passage not directly related to ;riw!l/!11l!':J.] 

Statement 2: Rav [End of I 51 Generation Amara] said the law is in accordance with R. 
Yehoshua ben Karcha (5th Generation Tanna] (it is always a mitzvah to do 
------ .. -
" --- . T •, • -

" - ... ....... ~ ...... ,.,1( 

Answer l: But Rav Huna [2"d Generation Amora, Babylonia] was a 
disciple of Rav [End of 151 Generation Amara], and when 
litigants came before R. Huna, he would say to them: "If 
you want J'i (l will nrovide), Ifvou want ;iiw!l (I will 
orovide\." fThis res~nse is counter to Rav's initial 
statement - his student R. Huna finds the :mi~ is offering 

Question 2: 
the option, not actually doing.] 
What is the ;i1x~ of which R. Yehoshua ben Karchah [5th 
Generation Tanna] speaks? 

H - . - - . - .. 
•• ,, .1. ........... ~ .......... .,...,...,..,\Ul~J _ , •"" ..,_J •'-'" ....... .,. .... \ UI"°' .. . . . . .. . . . . ... 

, ...... J" .... ~vw11Ju.,~1 ......... \1 ~•u. r·- .. ..Jr;;/, 11 you 
want ;iiw!l (I will provide). [I.e.: the mitzvah is offering 
the option and fulfilling the request of the litigants.] 

B) That is the same as the Tanna Kamma's (position 
before a iudament, is rendered it is nennitted.) 

Statement: There is a halachic difference between thp~ (in tP~O nf' 

whether the offer) is the mitzvah. 
A) R. Yehoshua ben Karchah [5th Generation Tanna] 

reasons (the offer of a ;iiw!l) is a mitzvah. 
B) The Tanna Kamrna reasons that (the offer of ;iiw!l) is . . 
'-' J 111en ttne 1 anna l'..amma s v1ewJ 1s tsame asJ K. 

Shimon ben Manasya's [End of the 5th Generation 
Tanna student ofR. Meir]. 

D) There is a halachic difference between them: when you 
(the iudae) i.nyp hAn....I ti.A;; • , 

on..l . - ---'-~-L _!.J_ ..i.1...- • w ' 
J - . 

not pennitted to say to them, "Go out and 1lllt::I." 

~" 

• ·' .. .. . .. 



ow JU ges approach their cases, and how the litigating 

parties need to respect the implications of what can happen during the legal process. The 

this text, it is before the judge knows how the judgment leans. If judgment is known, the 

option ofll1ll~ is not presented. A judge is not able to offer this suggestion after hearing 

doubt, the litigants have an opportunity to work out the situation themselves. Therefore, 

the judge must make this determination and not the litigants. 

cannot offer the option ofll1!1'::1aftera1'7 is complete. The logical follow-up question is: 

When is a judgment complete? To which the Gemara responds, when the judge 

pronounces the verdict and states that the litigant is or is not liable for damages. Then the 

text shifts to using the term :T1tu9 and questions if it is always a :'11!1/J to do :'11!119? Is it the 

is this an obligation or an option? 

The final statement of the Gemal'a seeks to distinguish between what appears to 

Yehoshua ben Karchah and Rav Shimon ben Menasya. The first thinks that it is good to 

offer ll1l!'::I as an option (i.e. it is comparable to ri). The second considers such an offer 

I S 

intelligence to get the best result. ll1l!':I and J'i are tools that the court can utilize to create 

orderly arrangements between liti ants. 
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Again ;iitu!l and ll1l!'J are discussed in comnarison to '''T ~- ---' •ha _,. Q . -

court proceeding. Although, it is not clear if this is the only circumstance either may be 

used. Which, in turn, raises another issue: How is one qualified to preside over a :iitu!l or 

- . n •• n . . . . . . ii .;,e p ... ,1es wou ... pre1er ;iitu!l or --·- -· ··----- .-..- ···•-&• a. J ....... 0 ... --.. ..... ...- -·-

ll1l!':I? Does the same judge or court assist in the process? Is the case then passed along to 

another entity that deals entirelv with these matters? In tru•h it is uncerta;n if the ,.n-••- _,. 

this text is to offer insight into the issues of :ntu!l and ll1l!':J, or into the process of]''T. 

What is evident is that ;iitu!l is significantly altered through its relation to mitzvah . 

"T"'I :~ :_ .... 1 . ' . • . . . . - - ---r --- _..,. ---- -----.T ... u i~ u•e na.-~ OI u1e 

discussion over whether :i1tu!l is legitimate in relation to l''T, or if;iiw!l should be utilized 

at all. Instead, there is recognition that there is a religious obligation tied to this action. 

One does not nerform ;iitu!l because it;~" 1---1 L •••• ,.._,, . :. 
- . . .. 

There is also another shift in focus from recent passages. The number of judges required 

is no longer important. Instead the way judges are involved is essential. Most significant, 

.. - .. . -
u;,uu1 wi1en ana now n nappens, a aetai1 u1at has not -··- ,.. "M~~ 

been discussed thus far. It offers twa possible responses: 1) prior to hearing the case, and 

2) before the iudue knows how the rulinu will lean 
. . 

Q ,,~ Tuft;;! ~"'"'n-1Q - 1---
relevant in courtrooms today, or in any formal process where both parties are able to 

choose what type of proceedings should be implemented. It is not the decision of the 

. . . . .. - . .. 
ing p- .ies. m concms1on, ui1s uemara supports a J --o-, • ------ HO U• M•~ . 

variety of values: honesty, fairness, and impartiality. By offering the possibility of several 

options, it shows respect to the individual facing the court. It also frames :i1t11!l as a 

Al 
1: 
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iii ~ 

a positive beneficial action, it is a religious obligation . 

.,.,n :u~:ion me 1.,:ion1 Mt:Jin :sni:ion ·oiit •':l•':lln •ci• ':l' i:i .,Tl1'i,N •:i., 
i'T!Dl1!D::l .,nn nit , .. ,n :iipiti,N . .,, fNJ ,.,:i l131:l1 'ONJ!D ·ipon 'JE:I':> fNJr.>::i MT 

, :Jin no !DO i rao .,, fNJ 1'!11131::11 .,o, ;10 n no ·oiit :ip11• i:i 
''i'T 1"J:l'::i n':l•::iitn1 nn':>n ID".,DM1 Cinn:ii, n::i•'::iini rc•n MMC :JJl!D ii'TN':i 

•nit i'::i•M ... fNJ ,.,:i 1731:1 ·oi'::i .,r.>,N ''NO •::i, fNJO it':>N 1J"N1 ,,:io nt 
ni:!!:r.> .,oiit nn.,p i::i 11rain• •:i., '1li i:i•nit ntt l.,nJ •::i l1:!!:::i no ·ottJra ci• 

IZ7 cDrao •tt nett IZ7"1Z7 cioo ::i ci 11:1 t:JDa:n::ii nott .,o 
1'ii'T ntt 1i l113":J Mt -ioitt "1i'T C1':l1Z7 t:JDlDO 1!1 IZ7"1Z7 nott int "M1 nott C!llDO 1'M 

i':l•::ii "::>tn 011 npi:!!: n1D11 i':l•::i :i in::in i•':l11 n':l110 :i••n':l :i ••n •tt::it':l n::>"t 
M"31MlD :l"Mi'T Ctti 1J1CO ,., '"Ti'Ti'TlD "::>tn Cl1 'pi:!!: !l''MM Cl1 npi:!!: i'T!Dl1 
ci?!D C!l!DC1 'Cit i'TID.,D!I ,.,,r.>M C!l!DC t:JD!DO in::itt • ., 'ON,,., ., 

"MID., nntt 1'NIZ7 C"Cl1!l l13:1':l "MlD., nnitra o•ol1!l .,citt M"CJO i:i 11l1C!D •:i., 
in•.,::i; vr.iroroo itt in•;:i; 11r.iro tt':lll7 il11""in ':ltt itt::iro C"J!D i:!!:'::> l113:l':l 
17;1•1 in•;:i; vc1t1nroc 1v3:i, itt3 in'::i .,i, •ttra., nciJ i•;n 1:J"n v;i• iJ•iti 

"JD':>i i;o n•rziit., c• 

........... 

Statement I: R. Eliezer ben R. Yose HaGlili [5th Generation Tanna] says, 
A) One who arbitrates sins. 
B) And one who blesses a (judge) who arbitrates a l7ll1J is like a 

bias hemer before God. As it " 
bias h " 

C) Let justice pierce the mountain (be tough no matter what) like the 
actions of Moses. 

D) (Counterpoint) But Aaron made peace. As it is stated: "He walked with 
me in peace and uprightness." [Malachai 2:6] 

......... __________________________ ___ 



.... --·-···. 
' 

baked it and . " . . ,._ •• t _, ... - ... . - • ---
bread to his children. How is such a person to say a blessing? It is only a 
curse." 

Question: R. Meir [5th Generation Tanna] says, "Why does scripture say, One who 
blesses a llD has blasphemed God?" 

• .. . 
v• •v~epu, as 11 IS Sato, .. uat gam lll!:J Will mere be . J.._._.,_ -- ....... .. .... -

••,._Aiu 0Uf vrOu1er: [UeneSIS .n:i:Oj 
Statement 2: R. Yehoshua ben Karchah [5th Generation Tanna] says it is a Mitzvah 

ll11!:t? and it says: "Execute truth and Judgment of Peace in your Gates." 
[Zecharia 8: 16] 

Statement 3: In everv nlace that •"A•A ;o •~"" •1 ··-- :. --
- .. . .. : - , .. 

_,....,....... fhPT'P : ""' .,....,, -• ,... 11 • -
Question: What is truth that has within it peaceful justice? 
Answer: This is llll!':t. 

Statement 4: If one would try a case (l''r.1 11), acquitting the innocent and obligating the 
guilty, and imposing liability on the guilty party. "Scripture credits him for . . ' · __ wi ...... e one w110 1s 11au1e. ror ne removed the stolen ··-·- --··-
govus irom ... s possession. """u ne does justice to the innocent party, for 
he restores to him what belongs to him." 

Statement 5: R. Abbahu [3'd Generation Amora] said, "Judgment, judgment" is said in 
the passage [Deuteronomy 1: 17]. "Execute the judgment of truth and 
nP.ace in Ul"\'H' notjOl.£.1 U i7 • 11· 1 {.;l 

Statement"-· D ~ ' '• rAth 1- A .l - ' " - D A • --nd 
- . - ·-Generation Amora], "Do they carry out the law according to the opinion 

of this Tanna [i.e. that it is a mitzvah llll!:t?]?" 
Statement 7: R. Shimon ben Menasya [5th Generation Tanna, student ofR. Meir] Said, 

"Sometimes one should lll!:t?. And sometimes, one should not lll!:t?." - now so: 
~~wer 1: 1 wo mat come ucaore the judge, before you have heard 

their words or (even after) you have heard their words, but 
you do not know how the judgment leans- you are 
permitted to say to them, "Go out and llll!:t!" 

A now"•'). llll... .... - ......... i. ...... ~ 1. _ _J .. t • • .I • . . . -
_t " ~ -- ---

,,.., 1~-- ... ··~·· ... .. • . .. -. - ' -- aw .,_J .,, a ., .. 
quarrel is like letting out water: therefore before a dispute 
flares up drop it!" [Proverbs 17:141 

Answer3: Before a dispute is revealed - you can abandon it, once it is 
revealed you cannot abandon it. 

~nswer .. : K. mattena1 .. n 1 ~ .. veneration Amoral said. "Also :iiw!l 
requires (the judge) to make up his mind." 

[Please note that this translation excludes a large passage of this Gemara that does not 
directly relate to the analysis of:iitV!l.] 

' 

o. •• - • • · • ...- -nd ---
~ ---- l " 

"Just as 1'1 is by three Qudges), so :iitU!l is by two . 
1 anna J says, 

.. 
-

: ~. ' .. '. ' 
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Statement 9: . .... __ ..... .• .£.- ......... 

Question:- How so? -· 
Answer: For if two (judges) give a 1'1 (the litigants) may retract. 

Whereas if two arbitrate a ;'111/l!l, (the litigants) may not 
retract. 

-· . 
, .:.e vas1 ma1onty 01 its 1anguage m common with the three . ···- ·-

passages evaluated from the Babylonian Talmud in Sanhedrin 5a-7a. However, as is often 

true with the Palestinian Talmud there ••A . 

terse and where it uses different proof texts. Nonetheless, the conclusions drawn in this 

Gemara are similar. Rather than review what has been discussed in the last three analyses 

~ .. . . -.. . 
•• :'.'. '."vCuS on .,,e e1ement .,,..! JS atuerent . ·- ' ----

The Palestinian Talmud passage states that ll1l!':J contains both truth and peaceful 

justice, whereas the Babylonian Talmud states that ll1lr':J is judgment that has peace 

within it. This ShPrlo -A ... l:nl.+ n- +I.- ,,. ..... , .. _, . - ... T • • . - - - ... ___ ---·" ....... ,l.,. .......... 

of the justice system, it can be implemented in a peaceful manner. Perhaps more 

important, it contains truth. This is the first time in all of the rabbinic texts that there is 

, _;-., .•• , , ., or~, .. - as a means to attain truth. Ifll1'!1':J is seen as a means to 

attain peaceful justice, then there is recognition that other methods of reaching justice are 

not neaceful. or necessarilv rll Jn •u- .o.l.: .... I 
. 

llll!':J. 

7) Sanhedrin 32b 

t • - ' 0 • .. 
- -

pi~:lt'JMi::J .i'T.,IDDl:l in1ti 1'ii, iMlt;'M.,p.1'JIDi::J 1'M'JMC :.,Cit 'IDM :I., 
1l1lD1 .,i'TJ:::i ni-,:::1111 niJ'DO in!D ?i~'::J .i'T.,ID!l':l ;n1ti ,,,i, inM. ")iin p.,~ 

1::11 .n1.,::i1111n'n10 - nr .,nit nr::i ,n111::i1c 1niniu -1ir'!'1!0 ni.,::1111 CM ,;ir:i MT 
1ir'Jto -1ir'J!O i':l11 OM ,nr:i nr 1l1lD1 ,,.,,n ni::i , ' r-1,L.,,,. ,,,.,,,, -,i.. •• ··'."." 

I - - •• • 0 I r I' I -- -, 11 II 0 •• I I 1 - , Ir,_'""' 
i'TJ'MID •J!)C n:ii-,p i'Tn.,•n. i'T::J1.,p irJ'lt!01 n::ii-,p .i'TJ1l1t:I 'JDC irJH1t:I i'TJ'ltlD 



- -

.,::l!U ni.,vr.ii.in"~":i n.,l'DEJ r,.~ ... - ..,.,,..,.,,.,.., ·-·-- -·~·-- ·-. I I ,- I I° • • ••.•. ·-. ·1-

. irr, 1T 

Statement: R. Ashi [Sill Generation Amora] said, in the verse, "pu pix 'J1Tin" 
[Deuteronomy 16:20) one i'iX refers to ri and one to :iiw~. As we wA-
1augnt m me Hra1ta, "Justice, Justice shall vou oursue" 11 

-16:20] - one justice is for l'i and one is for :'11l11£1. 
Question: How (do we define/exemplify '11l11!1)? 
Example I: Two ships are passing in a river and they meet one another, 

Scenario I: If both pass (at the same moment) they will both sink. 
" • '>• "' ~ -· . -· ... 

. ., : . , _____ ~-- ........... "'~ .. , ............ • riu f"":-''-" ~11neJ . 
r Tl .. _, .~ .. 

- .. ·- - ---· -·~-~ -cenumg ~·e ascents or ne1t 
Choron and they met one another. 
Scenario I: If both ascend (at the same time) both will fall. 
Scenario 2: If one ascends after the other, they will both ascend. 

Question: How can this (also) be (applied)? 
n.uswer I : If there is one that is loaded ~ntf nn .. •h~• :~ -n+' . ~ •L 

one that is not loaded, gives way before the one that is 
loaded. 

Answer2: If there is one that is close (to the destination) and one that 
is not close - the one that is close should give way to the 

' . 
- - - . 

• ~ . ·~· .. . .. 
arrange a :'11W!I ix;tween - -· -- --- -.. .... _ .. _. ................................... G.l..-· 1ar 

them - and let them compensate one another monetarily. 

This Gemara provides a drash on why the word vix is repeated twice in 

ueu1eronomy 10:..<u ("Justice, Justice shall YOU_l!_Ursue"). AM:- th.-_.~ HOAO __Q_ 

comparison between :iiwg and ]'i. In this case both are seen as vix (righteous acts). 

Therefore, according to the interpretation of the verse, both are worthy pursuits. Then, 

·-- . . ... 
. --· _; ::.e co .... room ... ote, mat me two parties ··~ 1. --- --

who institute the :iitv!I are the two involved in a possible conflict or dispute. In both 

cases, with the ships and the camels, unless a resolution is fnnntf +hA., will hn+h A:+hA• 

drown, in the case of the ships, or fall in, the case of the camels. Both parties could suffer 

' major losses: their cargo or even more serious, their lives. When the resolutions are ' 

' ' -•' . .. 
__ ,..; .,_; .. ovme-.mg as we11. , uey Jose time or monev, - ~ 

yet they gain because both are able to reach their destinations. It is unclear in either case 

u 
-

~·· .. ... 



-· - _...__~ ~-__, -· - - .. -- ,__ -·- - . -

if both ru.rties initiallv ex~ct ·- '--··- -- . . . .. ... . . 

. . . -~ .. -- ---• ••ow•• 

to reach their destination safely. 

' 

The third series of examples add another important layer of interpretation to the 

• . . : •• .:._ ~...,.,. v; vu~ ,;,a, IS IOi1UeQ versus one mat IS unloaded, a preferential right is 

given to the one that is loaded, in recognition that it is weighed down and less able to 

maneuver. In the case of one that is " 4 n• ;+. . ·• ·. !- r . 
' 

"" ......... _ ....... 

close allows the one that is far to go first The one that is closer recognizes that it is 

almost at its destination. Therefore, a slight change in course will not be as trying. For 

. . - . -
-- --· - ., ear1y m me journey coUJa oe disconcertin11 and cause 

anxiety over how many other obstacles there may be on the road ahead. 

In the case where both parties are equally close or equally far, they will 

ex-"ence some ... ___ ,., ___ "-- ----· . . .. - - - -
, • ., ,. •• .., """""•""'• '""' 1:1._. _.., ........ i.:JU, UJIC' 

one who goes first will need to pay some sort of monetary compensation to the party that 

agrees to go second. This is a significant example of :iitv~. It is important to reco.,nize 
. . . 

neeci 10 give m to a certain extent in order to establish a :iitv~. One other .... _ ...... "'...,_.. r --

key element in the final example is that both parties are willing to recognize that one 

made a disnensation for +h4 -•L-- ••• L:-L - . . . -. r .. -· - 11 '"''""'• 

This text adds new dimensions to the understanding of :iitv~. First, in this 

circumstance, the term itself means agreement. It is not a longstanding conflict. It is not 

~· :---~ ;:_. ··--.:s iniervenuon Irom an outs1ae party, but a solution must b"' . . 
I 

while on the road. Second, it can be handled during the dispute by the parties directly 

involved, without the recommendation of a court. Therefore, no special training is 

- • ,..... • I .t . - .. . . -
.._, .. __ u •u su~"'m some type ot - - -·-· --... 

,, 

I 
! 

~ .. 



- - -· -· 

loss, vet in the end both will hav" . -- . - - . - , • , - ... .• ;no•-"' VJ. 'l'U.IW"'' 

can be helpful in creating a resolution. finally and perhaps the most important element, 

;iiw!J like 1'1, is a way to attain righteousness/achieve justice. It is done in a manner that 

. 

I 
·- ····- .:.~ : ... eres,s 01 uum parties and emphasizes equality and fairness . 

8) Palestinian Talmud Bava Kamma 3d 
i"i1/., , 19\ay "'II --- ··-- ·--.- . l . l 

I I I - .--. ·- ·-. ,, I "-'.,,.I 

,,:::i:11':i 1'MrD, inr.i ,,i,:11 ,,:::i:11i, 1'MrD, 1'M nip, 1nr.i iMM .i,~, i•nra c•,ir.in 
':l!:>tl 1P',M nM ,.,,:::131C ii:111:1 iMMi 1P', iMM n•n 1'i::J31i .,i,311"C"1i i•':i:11 

1i'T":JrD i•n 1i:111:1n 'l:J!:)C pi"1!:>i'T nM ,.,,.,:::131C 11:111:1 iMMi pi"1!:> iMM ii:111:1n . ""_ .............. , __ ~-- ---
. • .. ' I - .. - I I ·- - ,.,., I ·1- I ·- ll I -1111...- . .,, • ..., .., - ---

· ·- ·- - ... , , r, ,.., I".,,,,,, .• ,_,..,,, •J:..ic npi,£> ,.,.,.,:::i:11c n•:ip•-, nnMi --
. in•:i•::::i i'T"1rD!:> 

Case I: (In the case of) donkeys, the legs of one of them are bad/unsound, 
Result J • Th~v .,...,..., ......... + • ~ ... - • • 

f'aoo> '). ,,,...· -.. -.. . 
' • Result 2: They are permitted to pass him. 

Question: What is the meaning of, "they are permitted to pass him?" 
Answer: They step over him and pass by. 
Case 3: One is empty and one is loaded, 
-

' .>: 1 ne empty lone) passes before the loaded (one). 
.... ase <+: Une 1s wnnout a load and one is loaded, 
Result 4: The (one) without the load passes before the (one) that is loaded. 
Case 6: There were two loaded, two unloaded, 
Result 6: Make a ;iiw!l between them. 
Cas" 7· 'T'hn.,. :+ ! - -· !.o.t .. .. ' .. . - -:- - , 'J ~ne anocner, - ' - -- . . • . 

• ---- , 
Result 7: The unloaded one passes before the loaded (one). 
Case 8: Two are unloaded, and two are loaded, 
Result 8: Make a 01iw!l between them. 

1ms vemara 1s almost word for word Tosefta 0 --·- .. '>· 111 •• . . 
passage discussed in the last chapter. The only addition is the question, "What is the 

meaning of, they are permitted to pass him?" The mere presence of this comment leads a 
. . .. . 

.,. ..... ,,... ........ ..,. ... .,. -..~ ....... ~VJJJi;;; "hy presentea oy this phrase in the last 

' t 
~ .,. ' " '' ' 



nassa"e. Would th" · 
. 

~~..i . .o.I -~ .i.'3 11 l .. 
~ - - - - -- g-· --- .... ........... ,/ ; 

Would they need to move somehow to allow another party to pass? The conclusion based 

on this Gemara is that they would not need to get out of the road. Rather, the party that 

· ·. :::.._ .o ge. _.eao wou1u mere1y step over the fallen. The other difference is in the 

Palestinian Talmud piece there is no mention of one who is riding. Most important, the 

same conclusion can h.. ~~..i0 ho~o • L ·- ' . - .. 
- . - , .. -· -·-

same category, the only feasible way to respond is by creating a :iiiu,, an agreement. 

9) Ketubot 95b ::i ;ir.i:u n~ _ji n1::11n::i n::icr.i •f:,::i::i ;ir.if:,n 

in., n•M cnn ?1n•:i.,::1 nirz.iEI 1fZ.7ll'"rz.i ;:u ,nr, .. i,n n1inn1 :1Jn; Mnr.i MJrz.i •Mo 

.Mi'CD """ n•Mi lt1n npi':i lt::ln ,1nf:,1::ir, lti'CD 

Question: What is different
18 

from what we learned in the Mishnah: (where it savs) 
anu u1ey go arouno ano around until they fwives and the c • .......... .,.i... .... 

a :-niu' between themselves?" ' 
Answer: In that case (the Mishnah) each of them have a loss, here in this case, the 

i purchaser (is the only one) who possesses a loss. 

ThP. IR ..I ,...,1, ... '~'\'111...r ieo +l • ··- r . .. ~· . . . 
- • \U~ . m 

Chapter II. Please note that there is a reference to the same Mishnah in the Palestinian 

Talmud in Ketubot 33c) The Talmud answers that this arrangement was made to protect 

~.wming ouyers wno have no 1oea about internal family arranl!ernents ~;",." •h 0 

purchaser is the only one who stands to lose by not knowing the husband's statement to 

the wife before she died, the purchaser is awarded what is rightfully his. No other party 

"-- ~I ~ _ ....... ,, . - . . . - ---- . 
18 

This question refers to the Talmud's discussion ofa case in which a husband says to his wife, "My 
property is yours and to those who follow after you." The wife sells the property and dies. The husband can 

· -•- ""'- · .-- _: ____ ~-- ............. 1,;1a1m on•~ as n1s w1re s primary neir. But since _,_ . . . :;, . . . -·- . . 
."" . ..,. __ ---~ .- ___ -. , . ...... . _ ......... ~ .. e wire, uldt party may take the 

inheritance from the husband. The purchaser then goes to "the one who follows the wife" and retrieves the 

.. 
'U 

! W.·- .. ,. --



- -- - -

In the Mishnah's case, each party has an equally valid claim and therefore suffers 

the potential for loss. In turn, this means that there must be the possibility for potential 

' r -. r,, -
, ... ---auy accep1au1e arrangement must - i------· '-· -

be made to settle matters. When there is this recognition, the resolution can be handled by 

the parties involved without any outside intervention. 

AS m the Mishnah, ;J1tU!l means resolution or solution. This Gemara claims that it 

can only be used when all of the parties suffer some type ofloss, and not otherwise. Both 

n•"'ie~. ' , .. _ ,t,:_.l !:l .. .. - . -.. ------ --; ,,-·J· ' .. ~ 
issue relates to scenarios about transfer of property, which is also relevant today. In 

modem real estate cases before signing any agreements, both parties have equal access to 

. .. 
:~e..: c-;-auns on uie propeny. tts wtth many of the other na.•sa11es "' -----

the issue of equality is exceedingly significant. 

Conclusion 

;J1!U!l is understn....-1 •o a . .... u 1 ........ ~1 • - - -- - . . . 
rabbis. Whereas, the focus in the Mishnah and Tosefta was to define the word itself, often 

times, the meaning of the term is implied in the Talmudic passages. For the most part, 

--··· ~ ~ . - . 
__ , .. ·--- ra:..:..is goa, was to aeterrmne nit was ajudicial ·-- ·-

concept or not, as is seen in most of the Sanhedrin citations. There are several cases 

where the term does have a more snecific meanine. For ex·- ·' . 
1tt ... it -• '" -

on the meaning of bringing people together against their will. It can also mean a simple 

agreement as posited by the two sections of Gemara that relate to the rules of the road. In 

.......... i. ..... ' ,, . .1 r .. . ~ -- . - . -- . .. -~·-·ion. 1 nere ts an 

I 

property. The outcome is that the purchaser keeps the property, i.e. there is no "going around and around 
until they make a ;ii!l'P between themselves." 

~-

... -• " 
.. 



assumption that they may need to go back and forth to find a mutually acceptable 

approach to implement. The other definitions, in the last sugya. are resolution or solution. 

..... +h .... ...... ,.. .... 1. 0 .... • o I o WI. , .. I I • • I -. - - - ---J --- l.L ._._.,.,. •"" Q ,...,. ... ., ~~ .,...,..1.LJ. ... 

kind. 

The most significant change from the Mishnah and Tosefta to the Talmud is the 

- --- ;; __ P- .ies wno 1ac111tate ;ii111!l. unnKe me earlier strata, in Talmud there were 

only two citations where the parties involved were the same ones to implement the :iiw!I. 

Instead, there were two innovations intro"'··--• ThP --·• ' . . .. •• 

reference to God as one who perfonns :'!i!U!>. As a result, the meaning and significance of 

the process is raised to a new level. The second innovation is the complete focus on 

. . ~ ,.. ... 
• I • • I r • ___. 

: •• uuS ro1e IS Inu....,UCea In - - .. -· 

the last chapter, but not to this extent. The number of judges needed, anywhere from one 

to three, naturally leads into a discussion of whether or not ;nw!> is a judicial activity. 

1 ms exp1orat1on 1s pursued thromm a comnarison of the ". ' I I 4.-

-
create a :"1111/!l. 

With the major focus on the court system, there is also an emphasis on when to 

• • •• • • _.J_ • .• • 

, ·- _ __ • ___ ..... ., H~ .... ¥ .... - .... , i, means u.•al 

the parties alone were not able to find a resolution. Perhaps the matter needs professional, 

legal intervention, or the parties were simply not able to create viable solutions alone. 

une 01 me major ueoates handled in Sanhedrin 6b-7a is when it is reasonable for a judge 

to offer the option to seek ;iiw!l/ll1!1':t. Two possible options are given: at the outset of the 

case. or before the ;,,..i .. p • · •1.ti 11 I . - -

response about when the process should take place is presented in Berachot I Oa. 

--



-- .. ·-·-·--·- -· .. -

Here it is not the two parties involved in the issue, but the third party that decides action 

must be taken. In this particular Gemara the third party referred to is none other then 

Gncl "Wh;~i. f,.Qrlo •- .. ~ . . .. . 
- . ---- ---••- ---,. ......... HA- ............. .., 

initiate the ;iitll!l without the consent of the two other parties? 

There are three possible alternatives given to explain how ;iitll!l is handled. The 

- ·-· :_ :'. ___ ;, :_ t"aci1i~.eu ma courtroom ny JUoges. The second is that the one who 

creates the ;iiw~ produces an external situation that forces the parties to see each other. 

And the third, as described in Sanhedrin 1.?h .. : ....... : ...... _ ...... • i...... • u •• 
'I -' 

. . 
aside. This illustrates, that the method of :Mtll!l used by the rabbis assumes that if there is 

some inequality, people will need to make financial concessions. 

,., __ .. 
' . 

~. 

....... II·~ .. :; &&& re-1,,., uuS question - ------. -

was difficult to ascertain because the Talmudic passages were not concerned with the 

practical issues that would involve :Mtll!l, rather they provide more of an intellectual and 

pnuosoprucaJ exp1oratmn. Even with this bein11: the case th .. ~ "'"•" ·•'" ·-
situations when ;iitll!l could be used. These include: financial matters, when individuals 

are being obstinate, travel, and in real estate matters related to documents, specifically the 

' . 

Another significant area is how ;iitv!l is understood in relation to other methods of 

conflict resolution, in particular 1•;. In truth, prior to reading these Talmudic oassaees it 

was no, oov1ous tnat p 1s iUSO a rorm ofresolving conflict. In fact, it is becoming 

increasingly more evident that one of the major functions of the legal process is to create 

resolutions._llarti~ularlv ;n •· ~ • 'ml.a~ •L o• .L --" 

,. 

I 
I 

4' I 

--



---· - . -

the matter alone. By attempting to show that ;J"1tu!I is part of the judicial system and 

comparable to 1'1, it also explores the feasibility of ;J"1tuD as a form of conflict resolution . 

TI . .. .. . r 
,_, ;~u~s. '-an one ma - - - - - - ....... "' -· . 

position of power manipulate a situation forcing two parties that have no interest in 

interacting, lo come together? Another major issue is that disputing parties must resnect 

.:.e me .. ,ou cnosen to resolve conflict. Therefore, there must be agreement by the parties 

on what type of process is used. Also, there needs to be a means to recognize the validity 

of the a11reement. If not in •i.~ •'--- .. ....... .,~. ,. . 
' .. ' - . - --

sign of good faith and proof of the agreement between the two parties. 

In conclusion, the change in focus towards the courts also emphasizes a broader 

r ' ~ ' . 
-·· pmie m 1avor 01 unngmg peop1e together. - -• - ·" u --- -

:'1"1111!1 is no longer solely seen as the right thing to do, but as a Godly act. Even the most 

righteous people need to use ;J"1tu!I from time to time. The values most often repeated are 

JUS!lce, fairness, eaualitv honestv. and im v .. 1 ~--- --...1 • ~ . 
- . - . ·-

place above and beyond the values of fairness and equity. It is not enough to find a 

solution. One should also seek to find a solution that is peaceful. Even with all of these 

. •'- .. ' . .. ' . . 
- I• ·- - --..- •• ~ ..... ••• i..._Vu.a.a . 

--
... " - . .. 



-·- - ... ... .. .. - ----· .. 

CHAPTER IV: CODES - SHULCHAN ARUCH AND MISHNEH TORAH 

-

In the previous chapter it was no longer necessary to establish the meaning of 

:iil!l!l because it was well understood. The most significant change was the focus on ,111!l!l 

. ... '"~ • vv lui u1e empnas1s on court proceedings issues of who facilitaterl •hA 

process and the determination of applicable rules increased in importance. Therefore, in 

the following exploration of Codes a central question is how this trend does or does not 

continue. In reali'" ~• •hA ---- . . .... . . ... . - - -~ 

' -- ~•u.<IJ 

only eight are based in a courtroom. In several cases, these courts are not comprised of 

legally trained and accepted judges, rather individuals who are acting as judges or 

.. 
·-·-· 

In addition, the i"1111i'!l can be handled between the two disputing parties when it 

arises, as previously illustrated in the other two <>enres nf - - . . I . 
T_ .._L --

Codes the focus shifts to issues related to contracts. These contracts are both literally 

written documents and agreements that are made following legal procedures through 

. 
Tl.- ·- -- . ·c u .... 

"W .. - ' •v o~uuing an agent to 

represent one's interest, to real estate. 

The structure of this chapter is slightly different. Passages from the Mishneh 

1 urnn ana me ~nwchan Aruch that are exceedimzlv similar are ' . . 
Tl'<'-----

is any variation in language, slight or profound, both translations are included. In one 

instance, the exact wording appears in both Codes so only one translation is included . 

Thprp -- . . . .. . -. .. '" ···-, .., ......................... , ana a1so elements 

that differ. In these cases, the pieces were also placed together . 

. 

. . -· -· . . . .. 



Textual Analysis 

•:::i itr, M-,1:1i1t it•;n rz."1:>1Dn1:1 n.,.,,1:1 it .,1:1i1t itin , • ., n•:::ir, iit:::iro iiiroiti ro•it 
ro•1:1roii1:1 .,.,,1:1 itinro n-,1:11ti it•n n:il7u cit l:::ii ,icl7 'JN r.,itn r,:::i ,.,.,:::i itr,it 

itinro 'C r,17 ;ir,nM:J r1:1•-,n1:1 ,Ml:ll7 'JN f-,ltil r,::> ,.,.,:I Ni,lt ':I itS -,C1N t-tini 

,il n:::i '!l:::I n-,ID!J 1'1Dil7i ll7UJn lC p1t1p:::i1:> l'Jl7i~ Cil 1".,l7i rrn•MJ,C',17 
n•-,:::i r,:::i ':J!l:J ?il7:i? ,,t:lNrD '!l" .,ID!JN 'It C,N •:i:i 'J!l:J r,,l7:J? r,:JN 

Cases: 

Result I: 

Result 2: 

Result 3: 

IB 

A man or woman that went before the court, 

. cco~ mg to e normal custom of the land I am with him." 
B) And .thus if she claims and says that, "He refuses sex,'' and he says, 

"No this is not true. According to the normal custom of the land I am 
with her." 

We excommunicate 
confesse 

And if afterwards (post court) neither party admits (to refusing sexual 
rights) to his/her partner, we say to them, "Closet yourself before 
witnesses." 

If they do so, and still claim that the other is withholding sex, the court 

. owever, o ve em ave intercourse before 
people (to resolve the disputed claims) is impossible, since intercourse 
before any living being is prohibited. 

Nr,N •:::i 1t?:n-,r.111t 1t•n1,ro•cron1:1 n.,.,,1:1 n:-,oiit itin ,.,":is iit:::il'ZI inroiti 1t1•1t 
itini ,1t1•r.1roiir.1 .,.,,1:11tinro ;i-,r.11ti it•n n:iv~ cit 1:::11 ;ir.iv •Jit r.,itn r,:::i ,.,.,::l 
;-,ir.i itinro •1:1 r,17 nr,nn l'r.1•-,nr.1 ,nr.iv •:iit r.,itn ':i:::i ,.,.,:::i 1t?1t •::i 1t':i:-,r.1i1t 

Cases: 

' ":J:J ;i,,. It , 

A man or woman that went before the court, 
A) He says this," She refuses to have sex" and she says, "No this is not . . . 

" , says, 
"No this is not true. According to the normal custom of the land, I am 
with her." 



Result I: We excommunicate at the outset the one accused of refusing sex who 
confesses this before the court. 

Result 2: And if afterwards (post court), neither party admits (to refusing sexual . . ~ .._ - . -- -• 
" 1

' l.J'lli.010re ' ' 7 . . -, --- ., 
" 

Result 3: (If) they do so, and still claim (that the other is withholding sex), the court 
pleads with the one accused and tries to work out a nitv!l according to the 
ability of the judge. 

, •• :~ pa.uicuiar case is htgmy problematic for the court. The iud--

determine it because the issues relates to the sexual affairs between a husband and a wife. 

Take note that this is stated explicitly in the Mishneh Torah but not in the Shulchan 

Aruch. In 11eneral f",-. R ---- •- '-- • • ~ ·' - · -• ' .. 
-- • a ... .,..re uiere IS 

no outside evidence, only the words of the two claimants. Furthermore, it is inappropriate 

to have witnesses observe their sexual behavior to determine if, in fact, one of the 

. - . 
... ;,, •• ~r sexuw oongation. 1 nerefore, the Codes suggest two . - .. ~ . 

possible solutions. The first is for the couple to closet themselves together privately with 

parties witnessing that they have done this. Tue· • • L_ .._1 _ _ .._ .._.._ . . . 
reconciled in order to do this. The second option is for the couple to create a :'11tv!l 

between themselves. 

A"" __ __!.._._ -- -. . -
r1 ,.,.,, ~~-... :~, i1 ~., u1;;Cessary !or born parttes to . -

be on equal terms. In other words, neither has an advantage over the other. What is 

slightly different in this situation is that the case is not eligible for analysis because of its 

narure. ln other cases, parties are considered ~uals' •l..-- ···---1~ ~- ...... -. -
loss financially, physically or emotionally (such as Mishnah Ketubot 10:6, and Sanhedrin 

' 32b). 

Th---~-~- . ... . . -
- .... -, -- , v• ,.,e JUoge as seen by the 

phrase "1''1:'1 n:i '!l:J :titv!l" - to make a :titv!l according to the ability of the judge. Certainly 

~~ 

. - " .. 



au judges do not have the same skill set and abill+u +n .. . ., _, . 
. -

An exceptionally skilled judge may be able to guide this particularly hostile couple to 

recognize what brought them together in the first place, what qualities each possesses, 

. ' . .. • • . n 

.ess s;..iiieu or more convmcea uiat nothing could ~ - - - -
be salvaged might implement a ;'11l/l!l in which they agree that their best option is to 

dissolve their marriage. 

In addition, this halachah responds to the question: Are there issues that by their 

very nature should not be handled before a court? Both pieces clearly illustrate that the 

,,. ........ .. 
'.:'... .;,_ -y-. can opera1e uuu1 puui1c1y and . - • - -- -

privately. lfthere are personal matters, such as the ones introduced in this case, the judge 

has the option to speak with the litigants privately in his chambers. Emphasizing that all 

le2al matters must be dealt with in •- l'O.~ .. i.. ...... ~ • . . . ~ .. ,. 
- --

the law, but this does not mean that all cases must be handled in the same manner. 

In these examples, the judges do not tum to the process of;iiw!l immediately. 

~ -· . . - · : .. :.:.e~aw are a .... mptea urst. ,. mese do not work ' ----- -

effectively then i111V!> is utilized. In terms of contemporary relevance, it is clear that ;iiw!> 

can be used in cases dealimz with sexual . 
le f'h~ .... ~L --1 ..• t ·-· . . 

issues or are there other matters that must be handled as delicately? Can these halachot 

apply to other matters or solely to the issue of sexual relations? In conclusion it is vital to 

- .. . . ' on ::'u,Jumg sexua1 Ou.igattons and most of all. while , ·---- - -- ..... c- --- --

respecting privacy. 

N --
- _, -· - ' . 



21 Mishneh Torah Jshnt 1"·1'; ... ' --- I 
- I' -. .,,. •, _,, 11 - _._ I 

!Dir.i!D r.,11en r,::i ,.,,::> !Dr.i!Dr, r,,::i, il'llt '"l.T::i n.,r.>11ti 1•-r n•::ir, n11t::i=.i n1t111tn 
1'" •it-t., nr, c•.,oi11ti n.,1t1t11')".,n i1t1v• .rn::i n.,,, ,)'llt!D i11t ,,r,,r.>rD 

.,u .. ..,~ -- .,.,.,~ ...... ~1-..:. -·-- --•o. I 

. _ ·- ·- / - _ - .-M .. 1 ••• •w 
I .l I • ' - . . ~-- :~ •. :- 1- ·-~---=- ~,, ... ., 1 ·-·- 1 ··'"' ... ,::inovp.,l ... lr.>i 

.n.,rDD irDl.T'rD ,v nT .,::i ,::; 1'=>'.,lltr.> 11er,11t 

Case: A woman that goes to the Court and says, "My husband cannot have 
~PY ........ ,. .............. ~ ll .£" .. t. • • ..J -· •• t •.• . 

. ·--- --- --- , ~· -~~~ 
nnt '·'---• ' ,, 

' Result: The judges make a :iitu!l and say to her, "According to the law it would be 
proper for you to be with your husband for 10 years. If you have not given 
birth after that, you could make your request." 
A) But they give credence to her claim, and do not force her to sit (remain 

Whu ner nUSoanuJ. 
., , Nor do mey Judge her as a rebellious wife. Rather they speak with her 

at length until they have made a :11!V!l. 

Again in this case the Mishneh Torah deals with the private issue of sexual 

. - ~ 
. . ~n ''"· - . . .. " . 

- • ' _ _, .J --·-Q- -w-• y acuve 

role as an arbiter attempting to find a resolution to the dispute. What makes this issue 

slightly different from the previous case is how the judge deals with a legal oblil?ation 

-·at a nusoana nas to procreate. In this case, the judge should create a :11!U!>. As with the 

previous halachot, this occurred after the legal obligations are presented before the 

.. . 
HPrP th~ - 1 -. ... ' " . ' ,. - - .. - ..., ·-.. u. .. _ .... ., .. o -

to the law (as seen in the "result" section above). It is fascinating that the judge would 

override the legal injunction that a wife must be with her husband for 10 years in favor of 

I•, ... ~. 

One of the most intriguing aspects of the case is that a great deal of consideration 

is given to the emotional impact on the woman. So much so, that the woman is allowed a 

.. . .. . ' ' ' .... -
. - ,,-- ""' ~ WUI uer. 1 ms recognizes mat 1"1 has 

I --
~-

·-· - .. .. ... 



limitations and there are ti--· ... 1.-- " 1:.;M"' .-....I-•- L 
. - .. . 

ruling. Furthermore, the judges do not look at the women in a derogatory way if she 

chooses an alternative rather than waiting ten years. This case only enhances the validity 

. . .. . 
-- ----II·-- 'loWn.~ _ • ..,.,,e W.110 aroiuate IL. 

As with the previous two halachot, one of the questions to consider is if this type 

of case allows a court to be more fl .. . I' • • . --·-- ... . .. --

kind reserved solely for matters of sexual relations. Again, respect for privacy is a value 

that the judges take seriously. Furthermore, there is recognition that J'i cannot be used 

. . t • t -

_, -·~J--.. -- ···-- ...... ""~"' 01 Ow.er opuons ana approacnes mcluamg :'i11U~. 

3A) Mishneh Torah !shut 17: 12 :::i, n:::i':in r• p"'1t1 niro•tt ni:::i':in C":::JO"'I 

L ·-
_ ,;L,. 1 ___ •••• _.,, 111 •. , • .... 1 ..... 111 ....... u . .,, ·-·-1ri..i·vJJ,fnu 1°,,1i.,n1D.,C ' . ' 

i ·- ... ,, 11,, ·- 1 1• ... ,., ... •vicn 1•:ip n•ni npi:in 10 nnitt nt111u i'TJ'lti ir ri,ro 
ntt•:!:tic rt":llDn ,,n,nro ID"'1'l ut ':iv:::in no~ "'1n11t1 ''='v:::i'=> ,n•rov ni, nn:i i:::i 

•:it1r.i n":iron ,,r.i n11t•31r.i n:iiro11t"'1ni,np1 i, n,•o i:ip it'=> '"'lnro npi'=>n ,,r.i 
' n;ron "'11tnnro:::i1 .npi'=>n '=>vc 11t'='11t n;i:::iv•ro n-,•on 11t'=>1nr.i"!p11t•nro . . . 

OM 11 ... ' .... I .. I II "' ', 1 ... n,•r.i i:ip '"'1i'TrD i'Ti'r.l i'Tllt'31r.l1 i'TD1?n .,nn nJ11l1'-I.,., 
·1i'T'l':::I n-,ID!l i!DV'ID 

Case: One who has married two wives and sold his field, 
A) And receives (notification) from the first (wife) that she does not claim - . -

-·; ~ . v• "'"' ''"''" ~•v reJeCIS 11 lailY CtalmJ rrom me 
. r, u,is is aI1 euecuve J'Jj? - sne CWlilOt make a claim on it (by 
saying), "I did this only to please my husband," 

B) And afterward the husband died, or divorced the two (wives), 
1) The second (wife) reclaims (the rights to the la11d) from the 

purchaser, because ~hp ,;i;,;i nnf --·· nUAP: . ·- .. . .. . 

2) The first reclaims from the second because she was first, a11d 
only passes over (possession) to the purchaser. 

3) When the field was returned to the first (wife), the purchaser 
returns and reclaims from her hand, because he had acquired it. 

n 

~ • .: ""'.Y ,.~ arounu anu arounu until mey maKe a :'i1TV!l between them. 

•n 

~ .. . .. .. 



38) Shulchan Aruch Even HaEzer 100:4 ; "l'l7C p 10•0.,Tl7n1:11t 11-,v 1n':li111 

.,niti .n':lnn nJi1111t-,n n1111tno iJpi in-rra nit -,::ioi ,c•111J •n111 •i111J n•n111 •o 
• ., ... ''I",',,,,, ,i'T"Jll1i'T .,,o nJi1111t-,ni,n~i-;:in "'l'O i'Tlt':!l:i1:1 i'T""'"" .............. 

. cn•J•::i n.,111!> i1t1l7'111 -r:s: ,n':i•':in c•-,rini nJi1111t~n 

Case: One who married two women and sold his field. 
A) Initially. the first wife acquires it (the field) 
~ A ·- tr-_ •• . -··-· ··-- ----.. '""' ,u.~ Y-~ .. aser acquires u1e ne1uJ . 
~' • \ .,:;~~ reciaims u.e 11e.u 1rom uie possession of the , 

purchaser, 
D) And the first (wife) [acquires the field] from the second (wife) 
E) And the purchaser [acquires the field] from the possession of the first 

(wife), 
Kesult: And they ~o around and around until thPv ~~i..~" "'"tt'" • •L-

Both of these cases are variations on Mishnah Ketubot I 0:6. The basic facts of the 

two halachot are the same. As the Mishneh Torah states, there is a man who is married to 

..... _ .. ..: .. -~ ~I 1 -' ,. ,. t I 'T"I r ·- . . - . . · - - .. ... :._ ... ::._ :.._.1 _.. IWl.H,& ~"" .. es ... u.a" sue aoes not 

have a claim to the field. In both the Mishneh Torah and in the Mishnah, this statement . 

waives her rights to the land. The major difference is that the Mishneh Torah states that a 

vana ]'lj? 1s createa when she re1ects her claim to the field. It also explicitly mentions that 

the husband either died or divorced the two women. (Note that in Pinhas Kahati' s 

translation of this Mishnoh h~ . . +t.. ................ . , ,. 
,~ -· • A . 

- . , _ .. 

the other hand, includes less elaborate details. Instead of focusing on the factors that lead 

to the conflict, it focuses on how the ownership could be transferred from one party to the 

-

Rambam only brings up l'lj? in order to inform us that if the wife ceded the field 

to the purchaser during her husband's lifetime, she cannot claim that she did it to please 

her husband without bein<> "' "'L- . .. . :. . -
_ ... 

~-

1. . -• .. . ... 



As with the Mishnah, each of the parties involved has something to gain or lose 

through this potential transaction. What differentiates this case from many of the other 

. . . _, . - . .. . . 
- . --- ___ , -- ---- - -·-· -·- , uoes no •• ~e p1ace oerore a 

judge. A majority of the Talmudic texts on :iitu~ are cited within Tractate Sanhedrin. 

Thereby showing the need to have judges or individuals with trainim! available to 

aro1u .. te tne case. 1 ms is not true in these citations where only the affected parties are 

needed to resolve the dispute. There is no set time frame in which the resolution must be 

attained rather •"A ..,, .. _ .. -1.J ... _ -~~ -l "' - - . 
- -- .. ·- -- ---- -~ ··- <V 

the piece of property in question as is also seen in Mishnah Ketubot I 0:6. 

4A) Mishneh Torah Gezeylah Veaveda 13:6 
J. 

, , ·-,, , ~·, .. .,!:I n,::i11ti n-::in ni:J-;in C":JJO, 

nr'? 11tl:i 1n• 1t'? ,nlitn 1n)1D iJO:J n•JJO•c 1nJ nn n,::iKn •Jr.i•c 1nJ nr c•J!D i11t::i 
inJ .1n•)•::i n,1D!:l i1Dl7' itt ,,,:int, ,nttn n,,,ID ,l7 nnJiJO n•nn ttl:itt nrl:i ttr,, 
1nJ nn c•Jr.:i•c 1nJ nr ,c•,l7n l:i11::ir, in• C',l7 it•::in 'JIDni c•Jr.i•cn nlit ,n11tn 

.n•J•i iJ•ttlD •r.i:J ,nlitn ;11n '""In ;n11t ·mi,.,,, .. ,,., 

Scenario: (Applies to all three cases presented.) 
Two parties came (before a court). 

Case 1: One gave a description of a lost article, and (the other) gave a description ................. _ ......... 
- _fr - -· ..... : ........ t. ,-

. - ... 
•

1 

• ____ , .. u ..... ~--r r--YJ Or .... a, one \Lue 
second party). 
A) Rather the object should rest with the court until one admits (it is not 

his.) 

- B) Or until they make a :iitu~ between them. 
~ .... ...: .<.. 1 ue nrs1 party gives a c!escnption of a lost article and the second n•rtv 

onngs witnesses, 
Result: Give it to the one who possesses witnesses. 
Case 3: (One party) gives a description of a lost article and (the second party) 

gives a description of the lost article and provides a single witness. 
Result: • • i thP nnP ~ ... Ht.4 .... ,., .. ·" _, . ' -. • • J. ' ~--- -- ----

--
'· - ... 



48) Shulchan Aruch Choshen Mishpat 267:8 
n "l'l10 to., 10•0 t:i!lTDO 1117in 1i.,111nl:i1!!7 

n.,1!7El 111711' iit ,.,•:in? "Tnitn n"Trl!7 "Tl1 nnlio itnn 1t?1t nt? 1t?1 nt? it? 1n• 
.Ci1'l'::l 

Case: Two parties came (before a court). One gave a descri tion of a lost 

Result: Do not give the lost item either to this one (the first party) or to that one 
(the second party). 
A) Rather, the object should rest with the court until one admits (it is not 

his) 

These two halachot hold the first case in common. When it is difficult to 

determine who is the oWner of a lost item due to comparable descriptions presented, no 

It 

that the object is not hihisrs nr the twn parties may accept a :iituD. Neither halachah 

explicitly states that the two parties went to the judges seeking :iitu!> or J'i. Although, 

when one 

individual is looking for a ]'1. Therefore, it is exceedingly difficult to determine if there 

are indeed separate entities that handle cases of :iit11!l. 

varying degrees of evidence that must be provided within a case. The weakest form of 

witnesses. Through the Mishneh Torah's interpretation, it is clear that two witnesses are 

necessary. In the case of one witness, the testimony does not carry any legal weight. In 

descriptions of the lost item (as seen in scenario one). 



-

Again, this text, as with many of the others analyzed, illustrates the necessity for 

both parties to be on equal ground in order to utilize :iiwt1. Here the equality is created by 

me amount or ev1aence bom parties present and theretore there is no clear-cut J..,. 

Therefore, some of the responsibility then falls upon the shoulders of the litigants to 

"make a :iiwt1 between thA~ " • • - .. fl..A ~~ ..... . • •L- !.-. __ !-

Notice that in these passages, the debate is over objects, as opposed to the emotionally 

charged issues of sexual relations (as seen in Mishneh Torah lshut 14:16, Shulchan Aruch 

- .. . - - -· - - - - -
...... T~& & I f • ' -... iv•~• •ouu• l..J, I ..J )• &U u•vo~ Sections, UIJS aUmOr ralSeQ 

the question of how flexible the coun would be in terms of issues that were not as 

emotionally charged. Clearly, the coun is accommodating when it reaches beyond 

explicit law. The difference is the level of svmnathv conveved bv th,,. ~~..... 1- • -· · . 
Torah Ishut IS: 15, this sympathy is shown by how the coun judges her, "not as a 

rebelJious wife." In other words, she is not behaving in an unacceptable manner. Her 

T I~ .JI - .. . • • ~ I - ... -
-~ -- _ .. , -·- ... -··- m" . 

of fairness and the value of the parties involved in the case to be active participants in 

;nwc even when a third party facilitates. 

5) Mishneh Torah Chovel Vemazik 3:6 , n;:)i;ln l p""1!:> P'Toi i;i:::iin ni;:)i;ln C":::I0""1 

nt 1;!111,l;inio 1'il!tl C'O=>_n ,,,oi;in !tl'1, i""1!:lO:::i 1:::):::1 i'tin iJ':l:!l:N ,,n l:l'!tll10 

I u..i l .. 't I I I U 'J 11 1 -;:i;;ac •I' 1 •• .. ', ·- - 1 .. "'' 111:::iin10 !tl'1 ,en., i!NJ 1:>1 
.::int Nil:!''?,., 1M''? i!MN :::i,,n !O,,:::ir:i':i 

Case: Cases of this sort came up constantly in Spain (Here in Spain among us 
things were alwa(gs done this way in regards to damages of 

• 9 
• 

"In the previous halachah, Rambam discusses damages of embarrassment. He states that a person is 
exempt from this specific punishment if one embarrasses a friend either by words or as he literally says, by 

i 
spitting - an example of a physical response. In the case of a friend, the penalty is not in the category of a 
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-- - - -·-- -·--· -

Result I: And there were wise scholars that waived this (those who embarrassed 

Result 2: 
them) and that was a nice things to do (to behave in that fashion). 
There are (those) that did sue and frequently made ;nw!l between them. . -
~w•, juoges sa10 10 u1e one wno causeo me embarrassment - you are - J. 

01111gated to give mm a pound of go10. 

The Mishneh Torah begins this halachah by stating that the previous halachah 

(described in the footnote) was · •• • tS..~ IC""!l""'A \11'!1'1 in C'-... !- LI-- it ... __ 
- - . 

examples of how wise men can respond to the issue of embarrassment. First, he can 

waive the payment for damages of embarrassment. This tactic is considered exceptionally 

~ ' - . . . - . - . . 
~ ' - ~v~w ~w~ w.~ v~ •• ...... Lu 111d.l\.e a , , 1w:;1 wtu1 u1e 

other party. In other words, the scholar follows his right to have a trial, but is still willing 

to make some sort of compromise and not complete the l'i. Instead, a ;nw!l is created 

between the wise scholar and the one who defames him. 

;'11117!>, in this halachah should be defined as a resolution although there is a 

significant distinction here. Many of the textual citations go to great lengths to show that 

-- ,_ - ... -- . . . . - . . . ·--·~-· - .. -- ···- . --· -- - ~'t~' • "'' 1.1. .... u. VVUi 

run the risk of benefiting and/or losing in the process. In this case, the logic is slightly 

different. It is solely up to the one who has been defamed to decide how to handle the 

matter. m reauty tms gives a greater amount of control and power to one party. As a 

result, in order to reach some type of ;ritu!l, compensation must be made by the defamer 

to the on .. ' r • ~- ... L!-.l .. . _......... ...... , 1.. •••• ... . ~ . . .. .. . -
judge handles the case in the process ofl'i. In doing so, the judge determines the specific 

amount that must be paid instead of allowing the two parties to work out the agreement 

01 emuarrassment. "'"'ougn, me <.;ourt can sun penauze tne inatvidual, which forces the individual 
to pay an amount determined by the court. In addition, the halachah clarifies that there is a difference when 
a scholar is affected by these damages of embarrassment. When a wise scholar is defamed that person is 

{)j 

..... 



alone as implied by result two. In conclusion, there is recognition that defamation should 

be handled differently than a case of ambiguity over an object (seen in Mishneh Torah 

Veavedah 13:6 and Shulchan Aruch Choshen Mi 

relations (Mishneh Torah Ishut 14:16, Shulchan Aruch Evan HaEzer 77:4 and Mishneh 

Torah !shut 15: 15). There is no universal procedure applicable to all cases that come 

6A) Mishneh Torah Rozeach Veshimirat HaNefesh 13:11 
M" n::ii::>n l" OiEI IUElln Mi"r.irui n:ini ni::ii::>n C":::ir.11 

iMM,,117tlM "lElr.1 :::i::iiin nM , .. ., .. :::1171':11iiM ipnii :::i::iii iMM1 ,,ll'tl iMM n•n 

1P'i inMi :::1::11i iMM .1111!ln "l!lr.11P'iM MM ,,.,,:::ll7r.l 1P"i iMM11117tl 

1'lp'i 1M"JIU )':::l::Jii )M'JIU 1'l117tl )M'JIU :::l::J1iM 'JElr.l 1P'iM MM 1'i':::ll7r.l 

. M"J':::I MilUEI "!Iii 

Case I: 
Result I: 
Case2: 
Result 2: 

Case 4: 

Result 4: 

There is one loaded and one ridden and the road narrowed. 
The ridden one passes before the loaded one. 
One is loaded and one is empty, 
The empty one passes before the loaded one. 

(If there are) two loaded, (or if there are) two ridden, (or if there are) two 
empty, 
Make a '11TU!I between them. 

iMM .)il7t:iM "JElr.1 :::ii:iin MM l:l'i':::ll7r.l,i:S 1iiM1 ,:::11:li inMi 1i11t:i iMM n•n 
,c,:::i:ii-, CM"Jlll ,C"Jivt:i cn•Jra .ii11!ln ':JElr.i )i:!'in C''"l'::ivr.i, .,., inMi i11t:l 

Case I: 
Result I: 
Case 2: 

There was one loaded and one ridden and the road narrowed. 
The ridden one passes before the loaded one. 
One is loaded and one is empty. 

paid the entire penalty even if they are defamed solely by words. They are paid 35 dinars of gold both in 
Israel and outside oflsrael. 
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ere are two 

Result 3: 

These halachot are reiterations of both Tosefta Bava Kamma 2:5 and the 

The first alteration is that the two halachot do not refer to one mode of transportation. In 

the Tosefta and the Palestinian Talmud it only referred to donkeys. Here there is more 

transportation varied greatly from the time of the Talmud to the Mishneh Torah and 

The Codes do not use all of the illustrations given in the previous strata of Jewish 

Law. Rather, they present half of the scenarios. Therefore the specifics of who is given 

where all parties are equal and the rules of the road cannot apply. Again, it is unclear how 

this :iitu!l should be done specifically, but it can be handled directly by the parties 

Kamma 2:5 in Chapter II and Palestinian Talmud Bava Kamma 3d in Chapter III. 

7A Mishneh Torah Rozeach Veshimirat HaNefesh 13:12 

7B) Shulchan Aruch Choshen Mishpat 272: 14 

in•nto cnntt n::i::i) ni-1:::1111 in•nw ctt,it::i n i17lt1i ni;::iivn niJ•!:lc •nw i::ii 
1l7J!01 nni::iJ nt;.vc::i c•t;.111n c•t;.r.iJ ·::i i::ii ,ni;:iiv it inK it::i c11ti ,niv::iiu 
;3•::i c•t;.111 nt ;ntt nt::i ctti c•t;.DiJ nn 
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Case I: 
Result IA: 

Result 2A: 
Result 2B: 
Case 3: 
Result 3: 
Case4: 
Result 4: 
Cases: 
Result 5: 

There were two passing ships and they met one another, 
If both pass in the same moment, they will sink, 

ey mee one 
another. 
If both pass in the same moment, they will fall 
And if one is after the other, they will (both) ascend. 
How do we decide what to do • One is loaded and one is not loaded 

(One is) near and (one is) far, 
The one near gives way before the one that is not near. 
If two are far or (two are) near or (two are) loaded, 
Since all (parties) are pressured in the same way, arrange a :iitV!> between 

This halachah found both in the Shulchan Aruch and in the Mishneh Torah, is 

almost a direct uote of Sanhedrin 32b. A ma· ori of the differences are s Ii · 

vocabulary remains the same. There are only three changes. The first is not significant 

but still deserves to be noted. The Mishneh Torah and Shulchan Aruch remove the detail 

y oanys eep 

slope. 

The second is the specific biblical text used and its placement in the halachah. In 

"Justice, Justice shall you pursue." It claims that the first word justice refers to the 

attribute of)•i and the second one refers to the attribute of :iitu!l. The Mishneh Torah and 

y presentmg e 1ve 

different cases and conclude with a different verse, Leviticus 19: 15, which states that one 

verse is C!l!U11, not ri. By the structure used in the halachot, it appears that they want to 
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the biblical verse by beginning with it. It is unclear why they chose to make a correlation 

between :'11!/l!l and 1'!lllln, rather then using the standard comparison between :"11!/l!l and 1'1 

Third, more explanation is given about why one is compensated monetarily. 

According to the Mishneh Torah and Shulchan Aruch, the two parties are not similar 

mg m the same circwnstance, rather, because they are 

being pressured in the same way. This pressure forces the one who passes first to pay the 

Sa) Mishneh Torah Mechirah I 0:3 

, 
r,:ipcn nJp Mr, i::ir, i,:>:i niJpni, n:!ri-11J'lt citro iniJn n:u, ,,r,,J 1n1t 1ti,1t 

.it•n nJnc nr,•ncni ,nJnc 

uestion: 

Case 1: 

Result I: 

However (in the case oO a gift or a waiver if he lodged a protest before a 
gift (award), even though there is no pressure, 
Behold the gift is invalidated. In the case of a gift, we only follow the 
stated will of the one who gives, if he does not want to give (transfer) the . . . 

SB) Shulchan Aruch Choshen Mishpat 205:3 

:l "l'l7C i'T., 17.:l'C CE:llDIJ 1iain ,,.,17 ,n':ii!D 

Case: Rules of:iilll!l are similar to sales, and the rules of waivers are judged 
similar to the laws of gifts. 
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8C) Shulchan Aruch Choshen Mishpat 205:6 
i '1"110 n'i io•o u!lroo 1roin 1i-,111ni,iro 

i... ..... ------ ... ---·· ------ • ---' I - ·-· .. 

MJMOM "'in,oiJlt iJ•ltlD '!l i,17 'lit ,c-rip 1t11-rio 100 Cit ,ni,•no:i i1t MJMO::J 
i13i'i iJ•M CMIZ.' .1niJn Ml1-r ,,i,) T 'iMM Mi,M MJMO::J o•::ii,in ritro ,nl;iu:i 

.M•n nJno ,ni,•noni ;nJno i,:ipon nJp Mi, i:::ii, i,::i:i niJpni, 

• ·- - . - - . . . - : ' .. .. - w .. ., . .. ~ --~, 
T ··-·· ---

sells or makes a ;iitu!l (the sale or ;iitu!l is invalid). 
Case: However (in the case of) a gift or a waiver if he lodged a protest before, 

even though there is no pressure, 
Result: Behold the gift is invalidated. In the case of a gift, we only follow the 

statea Wiii m me one who gives, if he does not want to aive (transfer) the 
object wit)l all of his heart, the receiver does not acquire the gift, the 
waiver is equivalent to a gift. 

These halachot are attempting to define ;iitu!l in relation to other entities. In the 

. -- • • T .. . - . --• ••v , --- --- ··- 11 ....... W&&'U 1· 1. &&_..__, ..._ 

specific categories are introduced: gifts, waivers and sales. ;iitu!l is not akin to either gifts 

or waivers. Instead, Mishneh Torah and Shulchan Aruch explain that ;ntu!l follows the 

same rules that apply to sales. Consider what happens when there is a sale. Both parties 

mutually benefit in the process. One gains monetary compensation and the other gains the 

. - . . 
Jn addition, these three halachot explain that in order for gifts, waivers, sales and 

;iitu!l to be valid, none of them can be influenced by pressure. Although, there is an 

additional factor that annlies to gifts and waivers, but does not annlv to ;iitu!l and sales: 

intent. Both Mishneh Torah and Shulchan Aruch state that the giver's intent must be 

known prior to giving a gift or a waiver. Without this knowledge, one cannot really know 

. - . - . ..... -- . . - . 

JI.., ...... ; .. '-'Jll u ..... JJ ;..,. iU e..aJt. 1 ..... ,, UL ... ~ ....... u .. ~;:!Jo llUl ;)QJU auuu1.11 IV/:J WIU swes. In a sate, a 

merchant does not know why a buyer is interested in a particular item unless he explicitly 

Oft 
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chooses to say. Even so, the merchant would certainly be willing to sell the product. The 

same is true with :iitu!>. Therefore when a resolution is created between two 1es, 

understanding the intent for making the :iituo is not a necessity. Instead, the main 

requirement is that neither side is pressured to create the solution. If one side is pressured, 

9) Mishneh Torah Shluchin V'shutfin 3:9 
o n::::ii,n l p.,!l i•!ln11171 ,.n,i,!D ni::::ii,n C"::ic-, 

,nii:11i, Mi,, 1•nnt,117 ipni, ,i, -,r.nit •in1Z7 cii,::::i i"TIZ7l7 lti, n-,!DD ic11 n1Z7PIZ7 
. i,inc nT •-,n i,:in r,37 ,i, i,nc ,i,•Dit nii11? i•::i 1pni, 1•::i ir.i11 nJnn Cit 1::::i•!li, 

Case: 

Result I: 

Result 2: 

a :iitu!> with him: that agent has accomplished nothing. 
Because the one who appointed him can say "You have been sent out to 
repair my position and not to destroy (hann) it." 
Therefore, if you prescribe with him (the agent) either to repair (improve) 

This text is more a comment about the nature of one who can represent you, rather 

then a co 

can be learned. First and foremost, a representative, chosen and sent on one's behalf, can 

negotiate a possible solution. Therefore, the individual involved in the case is not the sole 

authority to make a :iitu!> with explicit permission (as seen in result two). Otherwise, 

according to the model presented in result one, pardoning a person, releasing a person 

decision falls completely in the litigant's favor, the representative does not have authority 
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to act. Therefore, at the outset, the litigant must determine if the representative is able to 

create a ;iitv!l regardless of cost. 

determines what the representative is able to do or say on behalf of his/her client. In some 

ways, this sounds like a precaution about how much control to ive to a re resentativ 

is true that this warning is not solely directed to individuals participating in ;iitv!l, but 

individuals that are participating in any type of case. Furthermore, one of the values that 

there are already built in protections within the system: as it states a representative can 

only repair a position. Even so, there is still a risk involved any time that another 

individual has , . 

I OA) Mishneh Torah Malveh Velaveh 19:8 

n n:>':in u• r:i,!:I ni':ii ni':ic ni:>':in C":::Jr.>i 

'JrD npi':i':i :::iin ':i:u:::i :::in:>i C'J!D':i i•o:>J ni':in ;::ic l:l ,nMi inMc ni':i!D •c 
,CiM .,,nlD 11lDM, npi':io .,,,13r, ':ii::i• iJ•M ,,.,7:) upi lC:U "" 1'M c•,:::i ii ,.,, 

'JlD npi':i nJp!D c•o::iJn ic l:::iin ':i:u:::i ':i:::i:M ucc ni:::il':i cipc lr, •nn:in i':i 
n!DM':i •in Mini nc o:::i::u r:i ., 

' npi':i':i 11rDMi npi':i n;::ici npi':i':i nitD ni':in ,:le ,"JrDn ic 1"!:1""1113 iit1:1M,r, 
n":::i ,.,n i·pc upi 10:11.,r,1'M c•;:::i,, ,.,, iiraM""! npi':i':i ni':lon :::in::ii 'JlD 
,r, :::in::i .,,nra n":::ic nniM .,,,13 iirott, npi':ii Miron nniM 'JlD npi':io .,,,u 
·' 

Case I: 

Result: 

" 

One who borrows (money) from another and afterwards sells his 
property to two (purchasers at separate times). And the lender writes to the 

i n an m es a rJv, 
(The lender) cannot take by force from the first purchaser, because (the 
buyer can) says to him, "I left you a place to collect after me with your 
lender from the property that the second purchaser acquired after me, and 
ou disadv 
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Case 2: 

Result: 

Result: 

(any other possessions because you made the deal). [The first purchaser 
claims that s/he left enough property available - i.e. there was a second 
purchaser who bought second and therefore logically the second purchaser 

. . 

Therefore, the lender is forced to pursue the purchasers to reclaim the 
money.] 
[Here is a similar application of the above ruling] And this is the judgment 
for a woman in her ketubah here the woman is the claimant 
wrote to the second urchaser as abov 
(claim to her) ketubah and cannot collect the debt. 
But if they (the claimants in the above cases) wrote to the first purchaser 
["I do not have any claims against you." Then they can] take by force 
payment from the second. [Agreement with the first does not inhibit 

first purchaser [because he sold it], then the lender returns and takes it by 
force from the second purchaser, 
And they go around and around until they make a ;r11U!> between them 
and thus it is with the woman and her ketubah. 

os en Mishpat 118:2 

:::i "1'170 "'P io'c ODtDo ltDin 1i;v in?itD 

MJP 'ii"TtD .i"T"'JtD n"1ti 'JtD npi?o "liio iitoNi npi':ii ,nJitoNi n"1tD iitDKi 
':iv:::io nniK K'~io 'Jitt npi':ii.iiittMi npi?o nniK 'liio :::iin ?v:::ii :::i ,rinK 
,•Jror.i 'l•ioi ;nn iiivNi npi':ii,qov ,., 1'M C'i::J "1i ,,.,> :i? :::in:::i 'inro,:::iin 

M•nro Nini ,nn:::iin:::>:::i i"TtDKi"T :::>i .Ci!'J':J n;ro , , 

Case: A lender sold a field to a purchaser and afterwards sold a second field to a 
second purchaser. 
A) And the lender wrote the second urchaser "J 

B) Behold the lender takes, by force, the first field from the first 
purchaser, 

C) And the first purchaser takes, by force, the second field from the 
second purchaser that was acquired after him (his field). 
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' . .. 

D\ And the lender talces it bv force ~~ •1.6 r,_, ' 
E) And the second purchaser reclaims it from the iender who wrote to 

him (the second purchaser) "Judgment and words I do not have with 
you." 

n • • 
F) And the first purchaser returns and talces, by force, from the second 
a•• •I • ••· • 

_,..fl ...... . UL~IU. 

~ .. 1 1 ... .....,, JL h~ •••w• a aDu. ner Kel.Uvg.u, 

B) And one that was a lender with two fields. 

I OC) Shulchan Aruch Choshen Mishpat 118:3 
l .,,vc n,o ioic . 

. ' . I 

::iin ':iv::i ::in:::ii ,nJr.i::i ,nM ':i:::i':i,ninip':i ,JID':i ,:::ir.ii ,nJr.i ::iinn CM r,n i:::ii 
,i':i!D nJ,MID ,,IDM,n nJp!D n,!Dn M:!l:r.IJi.11:111 ,r, ,,M C',::I ,, ,,, :,JID npi':i':i 
,::iin ':iv:u:i .,,,c ,J!Di ,,,IDMinr.I .,,,c ::iin ':iv::ii ,'JIDMO .,,,c ,,IDMiM ,,n 

--'"J"l"I- ---- --r•• I -I 
~·--·-·-- ...... 

Case: And thus is the J'"T when the debt owed is one manch (100 zuz), and the 
lender sold to two purchasers, 
A) To each one for one manch. 
B) And the borrower wrote the second purchaser, "Judl!ment and words I 

do not have with vou" ("l will never liti<>ate a<>ainst vou. "I 
C) And the result is the field that sold first was not the purchaser's (since 

it was liened to the lender), 
D) So the first talces, by force, from the second (purchaser) 
E) And the lender talces, by force, from the first (purchaser), 
...... , Ao • •• • • • - - • • 

• I • - . . . . . 

The Mishneh Torah and the Shulchan Aruch base these halachot on both Mishnah 

Ketubot 10:6 and also on Mishneh Torah !shut 17:12. As is customarv ofthese Codes 

rather then solely comparing them to the case of two women who both have ketubot that 

need to be paid, they now apply the ruling to any case where there are two individuals 

.. t I ''""' ., • • - . ~ 

• • • u .. ~..:..,, .,cenario is 
. -

- - - -...,---~·- -

that a lender sells some land after he has talcen a loan. That property was sold illegally 

because it was now liened to a borrower, Le., a claimant similar to a wife seeking 

navment of her Ketubah . 



In all of these situations. ;n111!l is viewed as a soi"':-- n• 
. •1--"" ~··-"- L-

worked out between the disputing parties due to their seemingly equal claim to the 

property. First, there is an individual who initiated the scenario, thereby making the 

·' . . . - . --
--- . .... -·~ _:,.,ve, .. ,a, mu1v1uua1 1s ... e oorrower wno 

makes a contract with the second purchaser. This contract leads to some difficulties. The 

wording of the contract is the same as the ones found in Mishneh To~h •-'-··• 17·17 --" 

Mishnah Ketubot I 0:6, "Judgment and words I do not have with you" i.e. "! release you 

from any litigation." 

~ . -. . . . ·- - .. - ... --- ··--- ... -~ , ... w•IS SJ.-.IOn, 

priority is given to the first purchaser because that individual made the initial agreement 

with the borrower who still had possession at that time with which to pay his lender. The 

basic lien falls on the second nurchaser. "''--- •'-- · '_,_ ___ ·- . . . 

with the second purchaser, in effect that waiver of claims also protects the first purchaser. 

As stated in the Mishneh Torah, the first purchaser who made a legal purchase sends the 

. . . . --- - . ;; ;:._._ -- 1manc1 ... 011ucw.1es. ~ner au, u1e second 

purchaser bought liened property. The interrelationship between the first and second 

purchasers is based on when thev bouuht the land is - · . • - 'J..,, +J......, 11..l!"-L __ l~ 

-

Torah in the second case. If the lender writes a contract of non-litigation with the first 

purchaser, then this does not waive his right to collect from the second purchaser. 

- . . - . - . - - . ' -·· ........................ ..... .. _ . .._.._ ....... _..... .. eu IS Slgmucam. 

nil!l!l becomes a part of these disputes when there are ambiguities in terms of 

which party has a stronger claim on the land. When all of the parties have equally valid 
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claims thev must "1!0 around and around" •~ ~•Da•0 " . ' 

intervention needed, simply the involvement of each of the entities of the contract. 

The cases discussed here are strikingly similar to modern real estate. In a modern 

' ;. :: .•. _ ..• r~ a ienuer, a uorrower anu iwo purcnasers rn:aore any -

money exchanges hands, each of the parties would have access to all of the previous 

existing cases related to that one oiece of nronertv. Since '"" 1 ·-" •• .................. l ... 

lien on it, there is a preexisting contract between the lender and the borrower. This in turn 

inhibits the borrower from having full control over the property. When the two 

--. 
protected. For example, the contract created could list a variety of terms such as, "We 

will pay you this money to buy this property, upon checking title, ensuring that there is 

no lien. etc." When the borrower ...... _'"-~... ··· '"" L • -' 
- . -, -

in the case cited here, then slhe must show that s/he will pay off the lender whereupon the 

lender will dismiss the lien. A third party arbiter often handles this process. This 

. .. . . . . . 
. _...:.ei1o;uer .• ,, ue 1s pa1u a ree, co11ect1ve1y by all 

. . . 
. ··-··- -· . 

parties involved and acts on instruction that must be unanimously agreed upon. 

I IA) Mishneh TnrQh ~ · • ;n I>·~ ' ., ___ .,"'I ,,... ' 
< I ·-- - - . - ' 

,,::i i:i,, ':i11:i cv niroti nr nrotri n:i :J"n i:i'ttrD 'O':i ntri:iro :i,,n, ntrcro ,,,, 
11J'tt n1rotin ':itr ,,,o i:ipro tl"trtt ,ntri:iro 1:1 i:i,ttro tr,, 1::11ntti tr:lrD' ttr,ro 
i:i,,nrn :in,.,.,,,., "'ll'li!'l'l!I 'L:l .. .., .. ,L, ', ·' , .. ,..., __ ,.., • .:t.. •• i....,,.. •• t.._ -' 

Case: 

• ··- - - 1-·1 11i11t11-i...i.-1'-.JJ-',.--'l~1M 1 -11ll~ 

A judge who errs and obligates someone who is not required to take an 
oath to swear, and (the party forced to take the oath) 
A) Makes a :iiw;i with his fellow liti!!ant •n •hat"" -'~·· -~• i. .... •- +.t... 

an oath. 
B) And afterwards it is known that he did not have to take the oath, even 

if he has made a riv on the :iiw;i, 



KeSUll: It une ;iitu!l) does not count. 
A) He only (agreed) to pay a claim, or to waive it, in order to exempt 

(himself) from the oath that he was erroneously required to take. 
B) And every l'li' in error, has no force. 

' C) Thus all are exempt from this [l'li' and oath]. ' 

118) Shulchan Aruch Choshen Mishpat 25:5 

n '1'l1C n:i y;i~c t:JEHDO 1rain 1i.,:111n?ira 

1J', ?11 ... '"'" ' l"IT -- ... .,.,,_ .. "ll"llU.- "I .L. _ ........ _ ..... 
, - . - .. , ·-.[- I ' ""'•• ._ ___ ., .. __ -- L ... _&.._ ·-

- ·- I - ·- 1-- ,. 1-- ,- .... •T- ··- - I 1..1 1115' I,~-- . .,. ...-- ' ·-
. .,nni ,Min ni11o:i 1•Jp"1 ,ci?:i nJ•N To,n.,11nJn 

Case: A judge who errs and obligates someone who is not required to take an 
oath to swear, and (the oartv forced tn t"h• •'-A nAth i 
A) Makes a :iim!l •• .:.i. •'-- - ·· . l:+~nant .,....,. •L-• L_ .J ___ --• t. . • 

-

an oath, 
B) And afterwards it is known that he did not have to take the oath, even 

if he has made a J'li' on the :iit11!l. 
Result: It (the :iit11!l) does not count. It was a J'li' in error, and such a J'::li' has no ---- --· 

The requirements set forth protect individuals, even after the fact, if they have 

been forced to make agreements that have not been handled correctly. Under the 

circumstances stated in the Miokn .. I. TnrAh •1.- · ·· · · • ....... ..i"" <;I ~ .......... =- .... -...1 ........... L. 

released from an obligation to take an oath. After the fact, it became known that the oath 

did not apply and therefore, the :iitu!l that was made, even if there was a J'lj;>, does not 

• _::. , .. ;, _..;..;, ~· impo •• am a1mens1on to uie unaerstandmg ot :iit11!l. It is -....... -
binding as long as the factors that lead to the :iitu!l are valid. 

As stated above. one of the maior reA•nno tl.ot th ....... "n =- -- . '-. ·'' - -

because the judge, in a sense, forced someone to make a :ii!ll!l (in order to avoid an oath). 

For one who is diligent and takes steps to make a binding :iit11!l, this includes J'lji. Unless 

",, ·- _ ;_ ···-~- u~-u uu .... _ .;,_ .. ms,,,uces, II wm oe mvauuated. Prior to this halachah 

I 

there were references to litigants who attempted to force someone into a :'litu!l (see 

.,, 

" - " " .. '. " '' ' 



I0:3 and Shulchan Aruch Choshen Mish t 205:6 . In that 

situation the :11tV!l was nullified as well. These halachot are the first cases where a judge 

caused an individual to enter into a contract based on false infonnation. 

today. The same requirements and guidelines are applicable. The most helpful element is 

the ethical aspect implied by these halachot. Agreements founded on error are not 

agreements. In other words, having a goal of creating agreements solely for the sake of 

creating agreements is frowned upon by our tradition. 

nn22:4 

n-,1t1!l::i i3-, CM ,i'T.,!1:1!l::i iM c,3,-, cnM ,,.,::i n?,nn::i C'),., ,?v:::i? -,oi? n130 

,,?111 n:::i i1t10 nr ,.,n .,,on n-,lD!l 1'117,ll'lD ,,., n':::i ?:ii ,i'Ti!l:1!l 1i'T')'::l 1'117111 

iTT i01N •in ci?!D io11 rt.7'117 IJ!lrt.70 1i'TT 'N C:l'il1lD:J 11J!llD ci?a:7 t:i!lrt.70 ii') 
IJ!llDO 1i'TT'M ir.>ll' :I i'T -

0"11p C'-,10M 0'i::l"1 iTO::I ,i'T-,!1:1!liT N'i'T1ll'13':::11i'TT i01M '1i'T i1p"13 10111!7'!1:1 
'iMM ?::itc l1i3::i? rl130 i'TIJ1) ,,.,n ,:i,n? l1"1'1 cn•;::i-, ll'OIDID !l"ll'N ,,, iCl 

ni1Z111? 'MIDI u•tc ::l"n nnic 'J1?!l ID'N 'N:IT i'TnM 'J1?!l ID'M iON1 ,,,i'T iOllD 

Case 1: 

ase 

It is a mitzvah to say to the litigants at the outset of a court case, "Is it 1'1 
that you want or :i1t11!l?" 
A) If they want :11!1/!l, make a :11!1/!l between them. 
B) Every court that always makes :11!1/!l is worthy of praise and about them 

at 1s O!l!Vl.l at has within it peace? This is ll1l!"'J. 
A) Thus it is said about David, "And David made O!l!Vl.l and :1j:'1l with all 

of his people (II Samuel 8:15). 
B) What kind of justice has within it righteousness, it is said that this is 

A) Before the judgment is complete although you have heard their (the 
litigants) words and know how the judgment leans, it is a Mitzvah to 
perfonn ll1l'J. 

B) But after the judgment is complete and the "ud e said "Mr. So and 

Judge) is not pennitted to make a :11!1/!l between them, rather "the law 
must take its course." 

76 



) Shulchan Aruruch Choshen M' 

.n-ir1:11::i:::i i~r1 cit ;Miro!Cn ii-t c•:i:i; cni-t r;n:ni,nn::i C'J''"I '"v::i':i ;r.ii':i nui:r.i 
nrJ• it':iro -intir.i ::> , ''"In nirJn':i i-t':iro -inri 

1=>•n':i 11.,,,, cn•i:::i'"l vr.iroro '!C i,V "')l't ,,., -ir.il c;ip ,c•-,ir.ii-t c•-i:::i'"! nr.i:::i 
,•tt:>T nntt •Ji':i!C ro•tt :ir.itti '"I 1'in .,r.ilro intt ':i::itt l .l1i:!:ii, ni~r.i ,nrJiJ 1'in 

iJ•Nro ,-intt ':i:::ii-t .cn•J•:::i n.,ro£l nirovi, •ttroi iJ•tt, ,:J"n nnK •Jii,ti ro•iit n 

Case I: 

Case3: 

Case4: 

Case 5: 

It is a mitzvah to say to the litigants at the outset of a court case, "Is it 1'1 
that ou want 
A 
B) And just as one is warned by the Torah not to sway the )'1, 

similarly one is warned not to sway the :iitu!l in favor of one of the 
litigants over the other. 

C) Every court that always makes :iitu!>, this is worthy of praise. 
mp e es a Ju gment ou you heard their the 

i igan wor s an ow ow e judgment Jeans, it is a Mitzvah to 
perform ll1ll~. 
But after the judgment is complete and (the judge) said, "Mr. So and So 
you are innocent. (Or) Mr. So and So you are culpable." (The Judge) is not 

ermitted to make 

(Although) not in a place that has been set aside for trials. 
If the Court obligated one litigant to swear an oath to one of them, 
the Court is authorized to make a :iitu!l between them in order to free this 
person from the severe punishment of oath taking. 

essential to compare how the term relates to both 1'1 and ll1ll'J. This halachah is one 

exam le where the 

is whether it is the intent of the Mishneh Torah to claim that :iitoi!l and ll1ll'J are 

synonymous solely in ll1ll'J with justice that has righteousness in it, or ifthe Mishneh 

a mitzvah to ask the litigants at the outset of a court case if they want :i,tu!l or pi is found 



m Sanhedrin 6b-7a. The maior debate ' that• · ........ ·- " .I .. ·---· 
- ·-- -

• is a mitzvah. The perspective of R. Y ehoshua ben Karchah, a 5lh Generation Tanna, is 

that the mitzvah is the offering of:iil//!>. As is customary, the Mishneh Torah excludes the 

- -
·~.; ~ ................ . .. •. ereas ... e ... emara gives exampies wnen :ii!//!> 1s not a 

mitzvah under any circumstance and other cases where there is specific timing that must 

be followed in order for it to be a mitzvah. 

Furthermore, it appears that the Mishneh Torah used the same interpretation as 

Sanhedrin 6a-6b where it posits that David is the quintessential model of one who is able 

. ~ . - . 7 

• • :. ; ~ ~ ~.L ... :.._i., i"or u1e a1scuss1on avuUt ·- -· - --- ------ ~~ 

attaining justice that contains peace. Furthermore, both use the example of David, as cited 

in II Samuel 8:15, as one who is able to attain ll'lll'J by doing justice and righteousness 

with all of his """"le. 

The Shulchan Aruch on the other hand supplements what is learned in the Gemara 

by including the final two cases. The fourth case illustrates that judges were not the only 

. .. . . ' . .. . 
.. ,,.T•.L'-" , ............ . . · . .., - _____ 1a...,rs 01 " ·~ !>. vmer ma1v1aua1s nave me 

opportunity, as long as it is not in the same context lest they create confusion over their 

role. If one were to walk into a courtroom. the nQ.,,.Q, .......... 1...J L- •L ·• •T . ·-
judges sitting on the bench. To avoid this confusion the non-judge who is mediating must 

move to another venue. Case five restates the seriousness of oaths. Oaths could not be 

~. . . ' . " 
wu•. can aiiow ... e party requ1rea to taKe the oath - - - -·- , -

to make a :iilll!> instead. 

These halachot reinforce the notion of :iilll!> as a mitzvah. Not simply a nice thing 

t~ An '~ ...! ...... L. +i..: ....... + ...... A .... h11t """" -- __ ..... _.._I . . 
~ . . 

- - - - ·- ----· ·~ ... _.. ........ Q 

.. o 

- . -· . .. .. -



- - --

1eg1tJmate means to avoid the serious oblil!ation of an oath. Both A ;,...1h~ ..l !:I ---.. ! .. .J..__ 
- - -

are able to preside over a :ritu!I. This is the first example that an arbitration model is used 

where a judge is not the arbiter. It is unclear what type of training this individual would 

• .I • ~ • . -· . . .. ... _ ........... ,........, .......... • ~ .. mu• :~ ... ear is ... a .... ey were not -

allowed to present rulings in the courthouse. The Shulchan Aruch presents a reminder of 

the profound nature oftakinl! oaths, which should not be handled li!!htlv even•-,.,-:· 

There are times when the significance of taking an oath could have negative effects, so 

much so that other avenues should be utilized first. 

• -· ... 6' • . . - . - . ' . ,_,, Iv•~• ...... ..... .J , , , ,_ ,,, , _,_, 1.- ,.., 1• , ,, ,,.., , , ,_, ... n c"::io, 

nM l7i:in':ii ,,Tn':i OM':i !t'" r-i n"::l:::I M.,!t'El::I 1"-iM "':iti:i 1:S.,ID El"11K 

. CliT":llD .,.,0 1:lf:'"ID -,17 1"-iiT 

Case: Even if both litigants want a :iiiu!I by the court 
A) They can change their mind 
B) And demand 1''1 until they perform a l'li' between them. 

TJ.,- ..... . ' .,. - . ,_ ~ - . -- - ".l"' ....... -·-... ...,. I '"I' .... ,."' 11 llll;J 

comes from Sanhedrin 6a. Throughout that Gemara there are painstaking efforts to find a 

way to compare :iitu!I and ll'll!':l to rrr. At the conclusion of the debate there is a statement 

by the Stam mat a :iitu!I needs to have a l'li'. Thereafter. Rashi clarifies thAt ''"' ;. 

required even if;;itu!I is reached by three. Furthermore, this reinforces a halachah 

(Mishneh Torah Sanhedrin 6:5), which discusses the interrelated nature ofl'li' and :iitu!I. 

- . . . -
--- ---- r - , ::._ w""" is vu naving a 1 .,, ana mereby a :iitu!I 

that is based on factual evidence that follows rules and procedures. Here, in this halachah, 

it states more explicitly that :iitu!I and J'li' are closelv related. The nnlv mAv •- -
.. 

and assure the :iitu!I is by a l'li'. Therefore the dispute can be resolved through a different 

""' 

.. -· " . ' ' 



means, ri, until )'JP has been made. In realit" l'li:I becomes •"~ -~0• ,_ . 
I deciding the case. :iiw!l is only one of the options when seeking a resolution. It is able to 

provide flexibility that is not available if the two litigants choose 1•i. For example, one 

. __ _:_,..,Li;,, ·- ____ :!' ~ ..:_ :~:: ... ,;.: ............. is an oppo,"un11y LO re"u.11 10 1'1 . 

Imagine how helpful this mindset would be today. Rather then going tori, the most 

adversarial method immediately, two narties could attemnt to work out Qn 

-

more amicably. If there is an understanding that :iiw!l does not always work and that 

returning to 1"1 is not considered a failure, then it could be a more effective way to 

. , . 
.. - . 

14A) Mishneh Torah Sanhedrin 22:6 i n=>'='n :i::> piD r;,nJc ni=>'='n C"::JCi 

.... .,.,~ ..,L.. ..... '-t _ .... --- ·-· ..... - -~·· ----
I t I - - I ·-···-· ... --- I .. ,,,_,_,. ·--11-11...i• 

I ' 

• 1, 1.. 1 111, ,, I',, 1... I 'fi ,,,c iJpi ni!D!:> i!D:11 c11ti in:i -,un., 

Case: Greater is the strength of:iiw!l then the strength ofa ri. 
A) When two regular people try a case, their ri is not valid and the ... 

"~" 
• __ ... :+ 

R.) 'DH+·- - . . , " .. ,. ... 
, - . _ .. I., ,-·- -

reject it. 

14B) Shulchan Amch Choshen Mishpat 12:7 

r '1'l1C :i' ic•c tJ!:l!DC 1!D1n .,,.,v in':iiro . 

17.lt ':i::i cn:i -,irn':i c•':ii::>• lit' ,"1"::i::i n-,ra!!:l::i 1'J', •'=':11.::in iia:-,nJ!D '!!:! '=':11 "lllt • 
,c,•c iJp cllt '=':i11t l' ;nra'='ra::i ,i,,Dllt ·1'JP n::>•il:!: n.,rDDn ::i• .c,•c iJp 11t'='ro 

.c•JrD::i 11tpi,, io c•-,ci11t io•i ;,•n•::i i':i•Dllt ,, cn::i ;irni, c•':ii::>• r11t 

Case: A) Even thou Ph twn · · · ',o:1IR-A t .... ~ --••• ... !- __ ,,....., ... 1 .. - ., . . -
(that agreement) as long as they have not make a l'Ji' because :111U!l 
requires l'li'. 

B) Even when three people are present but if they made a J'li' they cannot 
retract even before one person. 
• t .t .t • 

~,~ .. ,,_ ... an••~ -- ___ _. __ u.n.n ~"J' 1 ·o1v requires two. 

Oil 

.. •' ... 



. As seen in orevious genres of rabbinic literature the rabbis e ' •I.A .. _,. 
. 

; ;i,11lO in relation to the strength of 1'1. In Sanhedrin Sb there is a discussion about which of 

the two is actually stronger. The nature of the discussion here is radically different than 

.L - ·' . ' . ' .. . . ' --- --- -- -- --- . •••OA&&J ... ···-· _: __ 1ue a case. , ue ueoa1e c1aims 

that since two judges are needed for ;i,w!l whereas three are needed for l'i, ;i,11l!l is 

stronger. This in turn implies that ;i,11f!l is not directlv comnarable to 1'1 and the,.,,fnra --• 

part of the legal process in the same way. 

The Mishneh Torah takes on an entirely different tone because the issue is not the 

' - - 1 -~ ~1. 

··~ 
. . . .. . . . . - , . ... ---- --- " .......... ~ ..... .,. ·-~ uOL even 

needed at all in order to make a :'1,tu!l. All that is needed are two average people and a 

l'lj;'. It is the T'lv that makes the :'1,!ll!l stronger. Both of these texts, the Mishneh Torah and 

Sanhedrin Sb use similar reasonin11 that ;i,11l!l is s,,.,,n"'"' +1...-.... .: ... !:111 ............. . 
-

of judges or a lesser amount of training needed (i.e. Regular people), and the litigants 

agree to accept the outcome. 

- . . . . . . - - . . 
.• - _c;, passage ts 10 expucate u1e ----- _____ , ---- ----· "" ... ....._ __ 

strength of l'lP. It is clear that there are a variety of opinions in terms of how many 

people are needed in order to preside over a ;i,iu!l. It does not em . 
fl.A O ' 

compare ;i,w!l to 1'1, or care to explore which number of people is valid. Instead, the 

focus is solely the J'lj;'. As long as l'lj;' is utilized, the ;i,iu!l is valid. 

' 
I.Jr.) m!Suuen !Of"u .3anneunn ._-.:..: ~, ,_,,.,,, '-' p,!:! ,.,,,;i~o r11:r:in C":::ic; 

,,n i':>'Dioti C'l1ln ll'l!t!D l'l', 'n:::i i:::i,r.ic ':>:::iiot ,,,n ,p,:111n Cl'i:::lin i':>iot ?:::i 
':>l!tirl' 'l', 'n:::I :ii; ic,:::ion Ml':::I '':>ti:::ii '11!ti:l l:l'O::Jn 1l'l!t 1:1n,r.i:11r.i:::i Cl'lUn . 
, , , ,.., .. ,. ,1,.,,.n , , -- ·, "''"' ""'""", ""',,, ,n;i;:::i M'l!ti::J l!t'::>l!t nvi:::ir.i 1::JDM' .. ~ ... 
inv,,,:::i N':ii inv, n:::i,r.io:::i ,,,,n ,,.,, iot':>i 1'l'.,M ?:::i il!t!D::J i:::ii ?io!l iiot nwiot 

Rl 

. . ., .. ... 



1M non 1"Tr.l1M:J Mi,i l''"Tn nl7"T:J Mi, ni1i:J n•Mi:J Mi,M C'r.l1n•n 17.:l l'M':Sir.l 
l""Tn n11"T nnoJi c•;:::i "'In i,;:,r.l ;:::i "T:J lr.lMJ C"TM "T'l7n CM :>"!:ll7M1 , 111ion 

"Tl7 1'J'"T ,i,11:1 c111n1Ji M1Dil1 ini"Tl7 nni., iJ•Mi r.,:::i 1•nr.lr.l ir.liM Min nr.lMID 

Case: 

. '"'In 

All of these things are the essence of the l''T. But with the increased 
amount of the courts that are not fit/worthy. 
A) And even if they are fit/worthy in their actions, they are not as wise as 

needed or masters of understanding. 

oa s WI out clear evidence [two kosher witnesses]. 
C) And they don't disqualify documents and undennine their strength 

with women witnesses or unfit witnesses, and so it is with the 
remainder of all cases. 

' 

Result 1: 
believes these words, and my opinion relies on this (my intellect)." 

And therefore we do not exact money from orphans except by clear 
evidence, and not by the opinion of the judge, and not by an estimate of 
the dead (person's wishes), or by the plaintiff. 

eve e ess 1 a o y man testi e m any one of these matters and 
e JU ge s opinion eans to the view that he tells the truth, 

A) The Judge should hold off judgment and should not dismiss the 
testimony of this trustworthy man, 

B) And he (the judge) should have a dialogue with the litigants . . . 

cannot until) the judge recuses himself. 

I SB) Shulchan Aruch Choshen Mishpat 15:5 
n •vo io 7.:l'O O!llDr.l rain i;11 ni,iro 

;:::i.,ni ,nr.lM cnro cni, noil 1Ml7"TrD c•;:::i"Tn •::i i,17 niJit.:ir.l 'J'i ,,.,i, , .. .,i, ra• 
CJ'MrD Cl'J'"T •n:::i i:JilDr.li , .n1i1:::i n'Mi CID 1'MID El"l7M 1::i M1n!D i::iS::i ptn 

ir.ll!l' Mi,, ,n1i1:> n•tt;::i Mi,M nvi:::iro i::i::in• MSro ir.l•:>cn ,nJ•:::i •i,11:::ii c•Jiln 
i,17 n::ioio in11;ro !:l"l7M :::ii;o iM nratt ni"Tl7, 

' 
c•1::i1n i,;:,o ;::i "T::i )DMl C"Ttt "T'l7n cat :>"!ll7iti ;111itm iM non 117.:liM::i 

inili ttroiJi ,ini111nni"T1l'iti r"T::i )'Mr.lr.l ,ir.liM Min noMro 1""Tn Ml7"T nnoJi 
iit i::lin ii:>M'ID "'117 1pin1 ID.,,,, ,"Tl7n •;::i;S ,.,,,ID "'117 Cl'J'"T •S:u::i. c:u 



case: A iud"e must iudlle cases of civil law accordin<> his sense ...... 
matters are true and his heart senses that the iss~e is thus even though 
there is no clear evidence there. 
A) But with the increased amount of courts that are not fit/worthy and 

masters of understanding agree the courts have agreed not to force or 
- . - . . ... , . . -- --···· . -·-- - \"· ;1. 

- - .. ..~ ~ - --· . . -·- uuuermine ... ,eir SUen!>u• Via -,, - - -·-J -~ .. ' " . . 
women witnesses or the like (similar unfit witnesses). Even though the 
judge's view gain~ support from them. Similarly, we do not exact 
money from orphans except by clear evidence and not by the opinion 
of the iud!!e, and not bv an estimate of the dead rnerson's wishes) n• 

bv the nlaintiff. 
Result: Nevertheless if a trustworthy man testified in any one of these matters and 

the judge's opinion leans to the view that he tells the truth, 
A) The Judge should hold off with judgment and should not dismiss the 

testimony of this trustworthy man, 
T"i" A 0 0 

• • 
0 

• •• " " " "' t . . . .. . . ' ... . ---- - 114 ~·-· -. -·. . .. 
1 J -·-·-· urnu u•~J agree 10 u1e woras or me Wlwess, 
2) Or he examines the evidence of the matter until the 

law becomes clear, 
3) Or until they come to a Ol1!1i!l between them, or (if 

they cannot then) the iud!!e must recu• .. · · •• 
has become clear. 

These halachot deal with a phenomenon, the rise of legal courts that did not have 

judges that were fully trained in the field of law. As a result, the individuals presiding 

. . - - - . . . . 

~ ~ ___ , --- -- -- ·-................ u _, ··-·- ns p1ac= upon Ulem. 1 nese 

judges were expected to emphasize tangible evidence, witnesses and documents versus 

their opinions or leaning in a case, althou!!h both the Mishneh Torah oH.-1 "- - • A-•• t. 

refer to one circumstance when the individual testifying is a trustworthy man. In this 

situation, the judge is given more leeway to rely on his opinions. As a result, the judge 

. . .. . . ... . - . ... 
. - L~ ···-J ••••• -b"'"-- .. ::.:. ~: .. "' uiLOeSS, Crea1e a :'11TlJ!), QT as Jt 

solely states in the Shulchan Aruch, the judge can continue to investigate evidence until 

the case's solution becomes clear. If none of these options work, then the judge is forced 

to ~"se himself from the case. 

I 

I 

! !11. 

. .. .. ... 



gam, here is an exam le where the law is limited and cannot 

solution. Due to the leeway given to the judges, they are able to consider the words of a 

trustworthy witness more seriously. As a result. there are more options available in the 

. ' 

is no other solution. Here the il11V!l is not a separate entity or attempted prior to ]'i. 

Instead, i1"11V!l is used after J'i is unable to create a solution. Both well and 

judges are able to preside over not only a ;nw!l, but also a J'i. The exact number of judges 

is not an issue in this circumstance. Whereas, the values of fairness and impartiality are 

e 

authenticity of the process and the rulings. 

16) Shulchan Aruch Choshen Mish at 12:4 

ninr.il:i c:i•oin•n il:i::ii• ~i:irDi ,nirD!ln c••pnnrD c,1nni:ii 1in':i , .. :a ,, :i n::i ID' 

. ,i,,,)'fD::> 

Case: The Court has autho · 
order for the il"11V!l (which they made) to be fulfilled. And (minors 
who are) orphans (and party to il"11V!l) cannot object (to the il"11V!l) when 
they grow up. 

y mmors cannot e 

summarily dismissed when they become adults. Therefore the age of a litigant becomes a 

consideration both at the time of ;'1"11U!l and throughout its duration. Here the court acts as 

a bod of arbiters that has th 

enforce a ;J"111l!l. This gives the court a great deal of authority in creating the ;'1"11U!l. As we 

have seen, in many of the other texts, this is not always the case. Even in the two halachot 



on the two litillants to narticinate as well. Here the rol,. ~~ •"- ; .. ..i~- ;. --.. =--- 'f'1..!--
raises a question: does the court have more power and ability to direct the focus of the 

;,,ro!l because it is a case related to a minor? It is particularly difficult to respond to this 

. . . - . -. lL -v-~ HV• ·-·-· •v .. opeCl.JC case . 

17) Shulchan Aruch Choshen Mishpat 12:6 
' , .,,vc :i• io•c , ... , ..... -.. 

' ' ' I ' 

,,:> ~oron':i c•,,:it rop:i i, ;icN , i:::i ptnio ttimo iioo initt c•11:::i inTD •o 
.itt!Dn ':i11 ,i, ':iino•i ni!D!:I iov nirov':i n':in n:it;n•ro 

Case: - , ... i..~ ;. 1.-;.,a .,._.., ,. __ - • •, L- !- . . . -· - ·- . . ,,_ __ . - . . .. :_ ..... .J ~ ' . . . ' --· - - ' ·r 
....... _ .. _ ... ,, ...... _ .. 

will allow him to get out of the claim so that his claimants will make a 
;iiro!l with him, and forgive the rest (of the obligation). 

This halachah again reinforces that a ;iiroti cannot be forced. This idea is first 

m1roaucea oy Mtsnneh 1oran Mecmra 10:3 and Shulchan Aruch Choshen Mishpat 205:3. 

There it is unclear what type of force or pressure is being placed on the parties. All that is 

known is +l.. ... + ------·-. :,.. ).,, ..... ;.,..,. nro~ U..,...,.., 'L- ..,___ - ,,.. " A -- . 
• - -.,.I" • . ' .. 

has enough money to pay a claim then uses every legal argument or trick to get out of an 

obligation hoping that the extensive process will cause the other side to back down. This 

uo.iac ...... sia1es uiat mts ts not a 1egmma1e way to hana1e a legal proceedinl!. 

There are many modem examples where this happens or could happen today. 

Often times the news reports stories of insurance companies that force customers to jump 

.. . ~ -- . - ... "' . , .. ~ . 
- - . - . . . w . -

these hoops include telling the customer that the option is not feasible under the plan. 

Unless customers are persistent, they may not get the necessary health care. ,Another 

prominent example is of large corporations that violate environmental law knowing that 

oe 

-.. " " ... 



the oarties that mav brim• '- '• - th~'t¥1. .J .... - .... + L~., ........... • • -. Aoo 
- .. -. 

result, the companies spend exorbitant amounts of money in an attempt to exhaust the 

will of the other side in hopes that they will drop the claim. Clearly, this halachah is 

. . 
__ .,: equaiizauon 01 au p~.1es 1s an essential va1ue. This equality of - -·-· -

parties illustrates that one cannot use finances to his advantage. All of the entities must 

have a right to a fair oroceedin<> which can . . , .. .. 
o.a • --.J 

- . . . 
"tricks" are not attempted in order to by-pass the law. 

18) Shulchan Aruch Choshen Mishpat 12:11 
. 

•• - 1 _,., _, · I'"' . ...,\;/..,..,, .. , .. ,n 11.,ll' in ... iro 

,r, 1'M1 ,,r,ll' ,,)., 1'i'1!0 11llr.l ,i, 1M' M? CM ,.,cc? 11ll'CtD MM .,,nDi"T i::nM., CM 

.1::J -,iTnr, r,1'.:1' ,M17.,1C ?1t:1•::i11')/='::J t:I' ;i-,roD 1tD111 ,p.,n 'D::J M1::JT 1:::1 

~ --~ . .. 
. ;.;._, ue \Keu.,..n1 v.111 .... n mm !"mmon) over --

\<u -·~ 5 v.emmem-ex1em .... rorces) 11 ne \"mmon) ctoes not give him 
(Reuben) the money that they were litigating over, 
A) And Reuben has no rights to the money according to the law, 
B) And they make a ;-i,w!l by l'Ji:' and a cancellation of (any statement 

imp!yim! the retraction of the,,,,,, 
Result: Shimon can otm 

This threat against the opposing litigant, an example of force, is strongly rejected 

by the Shulchan Aruch. Here, the threat refers to outside pressure from a non-Jewish 

• . , .,_ .: .. --· _; :._. : .. g 10 1ace an ou1s1ue entity, not a JeW!sn legal system, could 

certainly serve as a deterrent for anyone pressing forward with a case. What is most 

interesting is that even if Shimon makes a ;-i,um ~".i ·- it J. .. . . ... ,"I .. _ .. . 
- - , 

this l'li' and, therefore, this :-iitu!l can be rejected. Once again as :-iitu!l is continually 

elaborated upon and developed, an increasing value is placed on honesty and fairness in 

.. .. 
.... u •• -

o~ 

c .• .. .. .. ... 



19A) Shulchan Aruch Choshen Mish-~t 12:12 

· :I" "1"170:I"10"0C!l!Z77.l1!Z7in 1,.,11 in':>i!Z7 

cn.,C,11 i':>::ip!D P"::J ·1"JP tt':>::1 en"'":! ,.,!Z7!li,11p.,p::1!Z7 1"'::i:i C"pi':>n 1:1"''° 
.on::i .,,tnC, o•C,i:::>• l:l)"tt tt::i .C"J.,!t'!ln .,.,::i,::i n31' nn n:ii:;, nt l"!):ii ... . ' 

Case: Two people are arguing about a building on a piece of property 
A) And they 11TU!l between them (visa vis building rights) without J'li' 
B) Once they accepted (the :11TU!l) upon themselves then each one built 

something according to the words of the ones who helped them arrive . 
"'" UI~ j, llil.;.r • . -----"· 1 ney CannOL reu .. Ct. 

19B) Shulchan Aruch Choshen Mishpat 12:13 

)" "1"170 ::i• ir.i•o C!l!t'O iriin 1,.,11 inC,iri 

-- ' -- ' ' I'''''"','"' r------ I''' ·-- 11 -• 1-· 1 ,.,_._,_..a 1""' 1 .,....,.l.,.. 1 1 . .,I_.,.,,_.., ·--
.i::i -,itn':> C,,::i., iJ•tt ,:i,.,n iiriC,::i 

Case: :11TU!l where there is no l'li', 
A) But the defendant hoo . th~ { 'o\ H. . 

m~.1,. o ' ' 

B) Whether in the language of admission, or in the language of 
obligation. 

Result: He cannot retract. 

...... . . 
_ • ___ ·_ ..: ___ uu• asK quesuons aoout :11TU!l. u aoes not seek to ···-

define how it is carried out or who is presiding over the issue. Rather, the focus is again 

on the issue of creating a valid :11TU!l. As has been seen in many of the previous halachot 

in the Mishneh Tor•" ontl ;n t1' .. "... • _. , ·'- ~+ :.. .1 ·- ... t. _ ..... t. . 
-

solidify a :11TU!l is through J'li'. This case clarifies that other items can serve as a 

confirmation of an agreement reached in a :11TU!l. In all of these, a tangible action 

conurms me acceplance 01 a resomtlon by born parties. In the first case, when two people 

are arguing over a piece of property as soon the agreement is reached and the two begin 

tn i.,.,;1..i ~n th .. lontl t1'io io <lo "oi~- _ .. - . . . - - . "'" I -~ • ·-- -

second case, when an arbiter presents his resolution and it is resolved by signing a 

o ... 

. ' .. .. .. . .. 



- ·--

document, this has the same bindimz nature as a "l1'. It is evid.,nt •1. 0 • •I.a "-• · · · · 

relates to issues of real estate, but the issues in the second halachah are uncertain. Each of 

these actions, the building and the writing of a document is a statement of value. Just as, 

., . . . . . .. . . . . - . 
-- ......... .f:i••• ................... '-& ~-- " - "'"' ... e uea1 1s 1ma1. "o •OO, one wou1u 

not sign a document unless a valid resolution is in place. Therefore, this expands and 

allows creativity in terms of our definition of;11iv~. It is true that there must I.a·-

exchange of some sort to solidify the agreement, but it does not need to be l'li'. 

20) Shulchan Aruch Choshen Mishpat 12:19 
·- . 
- ·1-·--. r- - -·- 1- II • I I 1• I' I ; .... 

tt?, :iir.>N ::>"NN i:i ci?:i iJ•N ,C'JifDDi1 ,,:::i ii:irar.> iJnJi ·1'JP tt?:::i i1.,fD!l 
.ci?:i iJ'N ,:::iirr it:llD ii:irar.>n i1'i1 CN1 rr:i .i•!D:l17r.> 1M T:l NM::::lr.>CM:l 

~ . . . ,. .. . . --·-. ..... 11 ·-- 1 ., ,--· -·- .,. ... :w •u HJ give a p1euge m u1e nands ot 
uu;: u ·J. ·- .,, 

Result: It does not mean a thing (This holds no legal ramification). 
A) Until the compromisers (two parties mediating) say (they have given 

this pledge) not as a conditional obligation (rather as a full 
commitmentl. Or <when thev sav nn• ~1.1· lii::tArilll!) .£" ___ -----

8) But ifa · , . 
tn "''"''"~' '""" g 1.;ff nf' ' ' 11£\1 T\ ... L _ .. :.., 

no pledge. 
. , 

This halachah continues the exploration of what is comparable to l'li' in terms of 

... . .. . . . 
· ""'egory: p1eages. 1 ne "nu1chan Aruch 1s .. " -, ·- ~ -u.""''~'., ... , -

careful to explain that that it cannot be any type of pledge. Rather, the mediating parties 

must state explicitly that the pledge is unconditional, or that the pledge will bind 

. . . 
·-A -nt ·~• •• " nf g "·•---- ~· . . .. . - - ~ 

20 • - - • • 

! 

n ,·--·· ·~" • HJ ..... t"·--.c-· "1:i. -· .............. a .......... 1tor uu\.es trom a borrower to guarantee that the 
loan will be repaid. Steinsaltz, 224, 

DO 

~· .. ... 



i 

USea With loans, it is loeical that thev assure an action in the futu•n l- tl.n rnrn 
r 

there is a sense that a future promise can be retracted too easily. 

21) Shulchan Aruch Choshen Mishpat 246:3 
. - . 
• 1-- ••- o 1·-'""w--•· 1-·" ,. OM,,,,,, .. 

J;i31"T'M!U nr.inr.i 'iMMi, i•c::>J i,:;i :::in::>!U M''i::I 1'iM M1Mi ir.l1M!U 'r.l !U' 
i•:::iin 17::l Cl7 Mi!U!J 1"T!Z717 l::l iMM1 ,i•::i•iM 'J!:lr.l itt i•:::iin '"l1::l 'J!)r.l ni-,:::i? 

n•n;Ji "'M1n .1=> nr.inr.i Mi,M it nJnr.i :in:> tt?ra 'ii::lnJ OM ,inr.ir:i iM ,1•:::i•itt1 . 
·' ••• ... , , n7U::I ,i•O::>J? 1'"13 M1M 'iMi 1'J!Jl:l Ml1rD1"1 

Case: There is one who says that the same rule applies to one who is healthy 
who deeds (in writing) all of his property to another person because he 
needs to flee from his creditors or his enemies . 

n . A-" • • t. . ft--·-- !.._t L • • . . ,, ·-· .. 
-·· - " --- \ ----, --~ v• .. , . 

yj' !+ I. . . 
' ' . 1 1 -• • .. . •' .. -·-- -·-· ··- ""~ • ",/ ,..._, Ull..;JI V'W.l. ... r 

person because of his problems and now his troubles are over and he 
needs his property back, the deeded gift he made is invalidated. 

Not only are there cases where a niw!l is nullified because it was made on faultv 

mtonnation (Mishneh Torah Sanhedrin 6:5 and Shulchan Aruch Choshen Mishpat 25:5) 

now, there is a case where fanning a nil!l!l allows a person to reclaim property that he had 

1 .... :_ • .-- ·- A~ n • r.• .. . . .. .. .. - . -- - -- --- ·-· -·-
written document that transferred his property is no longer valid. In this halachah, the 

man gave over all of his belongings in order to run away from creditors and enemies. 

NOW tnat they are no longer n1s enemies there is no reason for him to abandnn h; • 

property. Based on this passage it is clear that agreements are binding as long as the 

factors leading up to the agreement remain valid. If they change, the agreement will 

.. .. ~·. ..p . •P 

. _ · _ wna1 mouvares a person to .. - . ... .,. .. 
. -· -

sign an agreement with another party. There are a number of values that are conveyed as 

well including flexibility, and recognizing that even a bindim• doc is nnt 

completely obligatory if the parties to it change in some way. 

on 

~- . .. " ' ' ' ' ' .. ' 



Conclusion 

The actual definitions attributed to :"11!V!l are de-emphasized even more in these 

Codes. ;niu!l is a well-accepted and defined concept. It can mean resolution, solution, 

. . - . 
.: __ n o ..... " •v .. LO 1''1 ana m1tzvw.1 ' ~ ............... ··-" ..... ~···.1 --- ... 

(Mishneh Torah Sanhedrin 22:4 and Shulcban Aruch Choshen Mishpat 12:2) Instead 

there are two new comparisons offered bv the Codes which enhance the . .. 
~.-

-

:iiw!l. First, :iitu!l is compared to sales (Mishneh Torah Mechirah 10:3, Shulchan Aruch 

205:3, and Shulchan Aruch Choshen Mishpat 205:6), which illustrates that intent is not 

·~ - . ~- ... u .. . . ... . . - . 
- , -- -- - --, 

- --· ···~ . _:: , -· . -enwn1y .... ere 

were references to J'lp in other strata of rabbinic literature, but here it is so much a part of 

:"11!V!l that it serves as the basis for comparison to other modes of exchange. There is no 

question that l'lP is essential to create a bindinll :ii"'~ • " -- ..1 
- -

between it and buildings, documents, and pledges. This in turn expands the classification 

of what can be considered :iitu!l. ' 

- . " . .. 
" " ~· . . - ·-· ing " •w. 1s one 01 ... e areas u ... t 

i 
changed most profoundly in these Codes. Certainly judges play an important role, but ! 

who these judges are also is not so clear. Mishneh Torah Sanheti'"" 'IA • .., ---' . . 

Aruch Choshen Mishpat 15:5, present a hierarchy of courts, those in antiquity when 

judges were well-trained, and contemporary courts where this carmot be guaranteed. No 

I . :. . .. . .... -· , . .. - .. . . -- . - __ .... ~ ~ •• pu.ing p ..... 1es •O create a :iiw!l. 

Now, as Shulchan Aruch Choshen Mishpat 12:2 explains, it is feasible to use an i 

I individual that is not a judge as long as that person does not preside in a courtroom 
! 

settin<>. In addition. a renresentativP ··- ' r. •o < ·- ... . 
' ! - ,- . -·-· 

on 

- . .. . .. .. ... 



<>mUcnm V'Shutafin 3:9). This enables the nartv directlv involved in the ~· · tn + ... I ....... o 

step back from the details and allow another individual to deal with the intricate matters 

of creating a resolution. 

A - ' ·• . . . . . ~ . -- . - , ,, ''""'"' ......... _ ...... ~ ........... "..,..__._ 1o:1 u1.L.Llc..,..,, "'"'yonu .... ,e 

scope of the law or a contract, or when the parties realize that they are equals (or in other 

words at a standstill). In terms of timin11:, it can hannen in the moment of an im""•se ~-

the road, or it can happen after the fact in a courtroom. In the courtroom setting, it occurs 

when the two disputing parties request their issue be dealt with by ;'11tu!). 

-• . . .. .. . 
- J ---- -~ 

diversity and innovation. For the first time there are cases where the Codes introduce 

disputes about sexual relationships and procreation. Rather then following strict rules of 

Jaw, emotional consideration is given to both narties .... ,,. . . 
• - . 

Torah !shut 14:16, Shulchan Aruch Evan HaEzer 77:4 and Mishneh Torah Ishut 15:15). 

There is also an emphasis on how ;J11!l!) cannot be handled. For example, pressure 

. . ..... . 
r •• .. -- -. 

Mechirah I 0:3, Shulchan Aruch Choshen Mishpat 205:3, and Shulchan Aruch Choshen 

Mish pat 205 :6). More specifically, oressure cannot include usin" leaal · ' g• g 

-

means exhaust the other party into acquiescing to a ;iituo (Shulchan Aruch Choshen 

Mishpat 12:6). Also, it cannot be the result of fear of anon-Jewish force (Shulchan Aruch 

,....... .. • • ,...,_., 1\ 

. • - - .I' 

Some of the specific issues solely discussed in the Codes are the sexual 

relationship between a husband and a wife (discussed above), lost articles (Mishneh 

Torah !shut 17:12 and Shulchan AruAi. ""~-,. - 1 nn- .. \. · ... 
-

Ql 

- - . ii ........................... li .. 1111111111i·i· ............................................ .. 
. - "' 



(Mishneh Torah Chovel Vmn•:L· ""\ Q"..1 
. ~ .... s: - ........... ~ .. ii' ' . ~ • .. 

- . . 

22:4 and Shulchan Aruch Choshen Mishpat 12:2). 

:iiiu!l is also greatly enhanced by understanding how it happens in relation to 

-· . . 
_; __ .. :::ic, resoiu.1on. , .ere, as m earner texts, :iitu!l ana J"T are both - ---

examples of resolution. Included in this list should also be ll1ll':l and J'l;>. There are many 

circumstances when :iitu!l can exist alone an.l ' 
.. . . - .......... • ... 1_ --- . 

- .. . 
Although, ;Jitu!l is simply one of the steps in the process of conflict resolution, it is not 

always the best approach. There are even cases where parties are able to try to solve their 

-· . . . ... . . 
• ·, .:.ey can re1um 10 1'1 lMIS•men 1 oran -., lo·---~- a.1. ,.., __ , •'"""'" 

Sanhedrin 22:5). 

Many of the cases discussed in these Codes can be related to modem issues. Two 

snecific areas are rea! es•~·Q n-..1 Ong . ' . ' .. ~ . - ------

by marriage (cases one and two). On a practical !eve!, there are unwritten contracts that 

are simply understood, such as when one passes on the road. 

. . , :'. ... _:ues u,a, are expressea m mese nalachot are quite similar to ... 
• 

the other bodies of work. There is certainly an emphasis on fairness, equality, health, 

honestv, burden and timin" resnect for,,,,., ..... ~ -- ~ • . .. . 
. --

for the authority of the process. Although the Codes offer several important additions: 

respect for privacy, flexibility to change processes when one does not work, not 

.. -- - ------ -- - · ~· 11ccura,e :iitU!l, ana not tmeatening the other narties. 

These new values, more then anything else, show that even within the confines of the 

legal process there is room for flexibility without compromising standards. 

M 

.. - -- . - . 



.• f .. 

This section of the thesis will synthesize all of the cases evaluated by tackling 

three overarching issues. First, it will discuss the challenges of comparing the rabbinic 

, _;,, ••• •O u.e moaern unaerstanamg ot conmct resolution. Second, it will 

present six ideas from niwti that are useful in the field of conflict resolution today. Third, 

it will evaluate what makes :1"1""' . ' . . -
conflict resolution and why these factors are relevant. 

Initially the goal of this thesis was to find a system of conflict resolution that 

. . . . .. . . . -
1 1..11era.ure ..... en niw~ was nrst anwyzect. It became 

apparent that this goal was unobtainable. First and foremost, it bypassed the first 

necessary stages of analysis. Yet, even more challenging is trying to adapt the rabbinic 

notion of :iiwti · · ;. --· a '-· • . .t • - - . - - ................... _ 

to say that :iitut> is a concept. It is a concept that guides behavior and shows how conflicts 

over stolen objects and contracts, to name a few, can and should be handled. This is 

_1' •• •• 

;:'rom o;eiinmg 11 as a system. 

There is a third challenge, which is the most difficult part of the entire thesis. In 

manv of the rabbinic cases the•A ;. • ' .. -
- . - . 

issue should be handled that is counter to Western logic and reasoning. In tum, it 

contradicts the standards created by the American legal system. In order to illustrate the 

• r .t • I 1• 

. -· ··-~ e, .:uee 01 UJe pencopes a1scussed in Chanter II: The Mishnah 

and Tosefta will be evaluated. 

The first pericope is Mishnah Ketubot I 0:6 and all the other cases that include the 

' . . . . . . . . - ....... i ........ - ..... L,<!Q.!tu n~a!nS! 

~. - . --



you." In the scen~..:n nFtl·-. . • ....... A 1't<'!o --·!-·-- .._, " "' . . . . . 
.. ------

she does not have a claim against the purchaser. In the American legal system, this 

documentation would exempt her from a claim against the purchaser and in turn anyone 

. 
: _.: in .:.a, ;eg_ acuon. I e1, m u•e mlSnnan, me rust w11e still has a claim ----

against the second wife. One of the key values derived from the pericope is the equality 

of each of the oarties. Yet there wnu 1A nnt ho 
.. ...... A,..- +I.,,,,. .A ' 

_, . - - . 
The scenario in Tosefta Bava Metzia 3:5 where a person forgets to whom he owes 

money, is advised to pay the sum to both entities. This scenario is also counter to what 

. ' . 
. : .. -·- '._,...:: -, -·-·-- iu u.e uni.eu u-.es. nere, given u1e same circumstance - .. 

the money would be put in escrow with the courts and not given to the appropriate parties 

until they were able to detennine the correct recipient 

A third ex<>mnlo ... _ •... ··- . ' _, 
~ . - -- - ... 

Sanhedrin 1 :2, and other cases where it states that the strength of :iitu!l is greater then 1'1. 

Here the reasoning is a bit circuitous. It is obvious that there is a distinction in procedure 

• 
" •w ~ __ .; 1 •• 7 __ ay, 11 one were to state uus mrrerence it would be done more --- .. 

directly rather then comparing the number of judges. 

All of these examnles are ~ "'"' ... ·- . . 
. •' ·- -.. - . 

rabbinic pieces evaluated tluoughout this thesis. Rather, to show that they are counter to 

Western thinking. If in fact, they run counter to the law that is accepted by our society 

. . .. -
.:.em =uencan 1ega1 mg1c and reasoning? Can these texts ----J' h ....... ·-

in turn be seen as an ideal model for our explorations? This author would certainly argue 

even though the reasoning and logic established by the Jewish legal world, as illustrated 

"' • ·- -·-- _ ................ _ + ..... A ' -' ' -· .. • . . . - - ' 1..a - ......... a C" --.. ---· ....... ui;;; 

,.,. 
- -

r - -• .. .. ... -



Rather, the emohasis must be olaced on the values that A-
0 

.... ...... +L...,. .... :a..i. i~ 

Even if this author did not agree with many of the decisions or the reasoning used by the 

rabbis, it does not in any way, shape or form decrease the import of their statements . 

. . . " 
, ;, :. 110, .-easi:..:e .:.en lO ...... e au 01 u1e e1ements ol -.... ~ ........ -... -· ~.- ........ 

:iiwD and apply them to modern conflict resolution. Instead there are six specific ideas 

from ;ntv!l that not onlv relate to, but also enhance the modern nr----- Tu .. "~•: • . 

determining which method of conflict resolution will be used at the outset. This is 

illustrated in Sanhedrin 6b-7a where it claims that at the outset a judge should make the 

-.. "'"',. . ... . . 
, ~: ,,..,.._ Y't'w..n .. ,, 1w.,,. 1 W111 prov1oe . - t -- ., -·----~--I 1, J. ......... 

This phrase is significant for several reasons. First, it recognizes that there is no one 

universal method or approach that can be applicable to every conflict or to all of the 

parties involved. Second it also stat0
• '"

0
• • 

. . . •L!- ..... . .. ,_ -
. - . -

mitzvah. By defining :iitv!l as a mitzvah, it now fits it in an entirely different category. It 

is no longer something commendable, or strongly suggested. Instead, it is a religious 

... - ~ . 
· ip :.... ... een u,e ,ewisn peop1e ana uoa. In reality • •• ·-- ·- r--'1. -~ -·-

our relationship with God becomes one of the obligations that a Jewish person must 

address when dealing with conflict. In addition it r ... _. ~· : .......... 
-

unavoidable part of life and, therefore, consequently so is the resolution of conflict. 

The second essential piece is the recognition that there is no one universal 

• , - . . . , . ,, 
:.:. : •• ~. ;:..~ .ex,s prov1ue sever ... options: mgiuy --

trained judges, moderately trained judges, arbiters or the disputing parties themselves . 
. 

The complexity of the issue, the sensitive nature of the material, or the intricate nature of 

th .. law that a""lies Mtt • • ·- --·L~ • •• t . . 
- - --- ---- - . -,, ···-·-"''"'' 

"~ 

•, . _, 
" " 

, . , 



.. ,ere are some s1tuat1ons mat require the intervention of an outside unbiased thl • ..i M .... . . 

On the other hand, there are times when each of the parties involved will feel a greater 

sense of relief and comfort by being able to handle the matter independently. 

.,.. • . . .. .. p -. .. -·- --- - - ·----· ·- ~··-~ ....... --~ ~-· __ ..... 1gtv.1e tO use 

:iiw!l. All of these categories must in some way, shape or form fall under the definition of 

civil law. ;iiw!l is most commonly recommended or annlied in the area of contracts. 

Specifically there is mention of real estate and marriage contracts. Even if precautions are 

taken, and concise language is used, there are occasions when an issue arises beyond the 

" , .... -t" ••• L_ .. :~ . .. 
·~ -" .. . . . . . 

- . -- . r----- --- - ~ -- -, -·~ .... ·- -·-
case, then it can be resolved internally through :iifll!l. The second are every day scenarios. 

These situations are primarily travel, and loaning money. They arise as part and parcel of 

a aally routme. 1 ne1r mclusion reco1mizes that an issue does not '-···- •- '-- • " .. 
. 

significant in order for it to merit the intervention of ;iiw!l. It can also be a means to 

resolve disputes in areas that are highly personal in nature, such as the inability to 

, " .1. ••• . .. . 
• ~L : .... ...: ....... :.__.i:..:e LO use ... "' 9 in cases 

.. _ 
--

of defamation as well. Furthermore, no political, physical, or financial pressure may be 

used in order to attain the desired goal. In other words, not all tvnes of cases M .. nM 

:111!l!l. They must be civil cases, dealing with contracts, every day scenarios, and personal 

issues, as long as there is no pressure placed on individuals in order to create the ;iiw!l. 

- . --- .... .C-+t 
_, . p ,. . 

- - - : .... ···- ..... -w: ... :v : ...... w u.1e opposing 

parties or litigants are presented. When all of the parties are on equal footing, they work 

in an alliance, rather than opposition. There are several ways that this partnership is 

illustrated. As Asher Gulak exnlains the e .. ... c~ .,.,~ .. . . ". • - . . 

Oii 

., . •, .. 
" ... 



....:, - ., ·' . 

me two oarties. •· In theorv, lel!al oroceedinl!s and orotocol bv nature do not need to be 

adversarial. In several of the cases, where there is a disagreement, including Mishnah 

Ketubot 10:6, each of the parties has a vested interest in reaching a consensus. This is a 

. . . ... . .. . . . - . - • • ' I' 

- ----- --- -
seen as an opportunity to create an association. 

Also, many of the questions addressed bv the rabbis are exceedinl!lv relevant 

today. Questions of where, who, when, etc. are still essential questions to be asked and 

answered by the contemporary world if our systems and processes are to be consistent, 

• • • • _JI .... . 
Throughout this thesis there are recurring examples of conflict resolution that are 

motivated by fear of the court. Certainly, this is not comparable to modem day conflict 

resolution. In realitv, one could Aroue that once two narties have •-"-- A - · •~ •"-

courts it is already beyond conflict resolution. Yet, this is not the case in rabbinic law. In 

fact, for some litigants and some issues, the fear of being given a judgment and forced to 

. . . .. - - . ·- -·--·- ... 
approach. Rather than emphasizing that as soon as one reaches the courtroom it is no 

longer conflict resolution, it apnears to be healthier to claim even in the courtroo~ '"·• 

compromise or a resolution is possible. 

Which leads directly into the final element of ;iitu~ that adds insight to conflict 

. . ' ! - - • ... 1 • • ..... • • • • • • ... 

resolve conflict. In some circumstances being able to reach a solution is the most 

important goal. In others, reaching a solution amicably is the goal of the parties involved. 

21 
Asher Gulak, Yesodei HaMishpat Halvri Seder Dinei Mamonot B'Yisrael Al Pi Mekoroc HaTalmud Ve· 

ha Posekin, Volume V (Jerusalem: Hotzaat Davir, !922), 178. 
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:i1Vl!l actuallv deals with the nrocess of reachin" a solution in a more --1: •• :. ·-"' • 
... 

manner. As a result, when a solution is achieved, whether it is through :i1Vl!l or 1'1, it can 

be a success. 

- . . . . - - -
.I.----- -H- -- 1'"' ....... -· ···- . -· , , ·- - u-• can ..,. useu wnen creaung 

a resolution today. By implementing one or a few of these factors, it will enable conflict 

resolution to move more smoothlv. For conorel!ations or Jewish communities seek;nn tn 
-

add values deeply embedded in the Jewish tradition into their resolutions, these are 

viable, healthy options. 

~ -· - . . - ' . . ·- . ... -·- ,, .. ~' .. In 

practically every aspect oflife: business, law, organizations, and in schools. So why does 

something that is so deeply engrained in our larger society need to be engrained in the 

Jewish societv as well? What makes it both uninno ;n · -· ·- ........ 1..~- ---- -"' -· 
-

resolution and what makes it a distinctive Jewish approach? 

In truth, the most profound contribution by :i1Vl!>, as defined in the rabbinic texts, 

. - - .. . ov.:u J • 1 ue e1emem ma! Oluerenuates :i1!U!l -- --- ..... &--;(--- ·-· 
from other forms of conflict resolution is the requirement for all of the parties to be equal. 

Certainly, as mentioned in orevious chanters there are wavs to fr--•~- .. 
"' -

parties being equal but they would not be considered ;;itU!>. 

Throughout this thesis there have been references to other Jewish values, 

. . .. .. . . 

- ' " 
- ,._ ... ·- ... i~v ... ,. rnere 1s a s1gmncant . 

difference between claiming that something is a reasonable or commendable idea versus 

stating that God commands it. By understanding :iitU!l as a mitzvah, it places it into a 

orander svstem. Throu·" ...... ·-- '· - •• . . .. - ...... • -- H •• - - - . • . ----·----

no 

~ . .. ... . .. . .. 



' 

this tvne of mindset actions are not taken li<>htlv. There is ~n•A thm.nh• ~..I ~--- _: ___ ~ .. . -
what is said and how it is handled, which certainly moves this fonn of conflict resolution 

beyond the realm of. for example, the business world. Corporations do not create 

. . - . - - . 
V>" · · ·- __ .:, anuou6 ..... ere may oe mu1v1uua1s wno oenave -

this way based on theological convictions, rather, they are done in order to achieve 

effective workiml conditions. In that context the benefit of creatina a '" ...... 
-

people will be able to work more effectively together. In a Jewish or other religious 

contexts, creating a resolution is not the final goal. Rather creating solutions that mesh 

... ... - -- -... -· .... -----· 
:iituD is also a means to attaining shalom - wholeness, completeness and peace. 

There are few values that surpass the significance of shalom in liturgy and political life of 

the Jews. It is a tem1 that Jewish nennlo ···- -- ~ ··- --- . I - - . ·~. !-
- -

also a way to inquire about one's well - being or wholeness. ;iit11D can enable two 

disputing parties to find a peaceful resolution that contributes to each party's sense of 

.. ' . . . . . --- ... -----e ..... & ..... 

;iituD is also profound because it can achieve tzedek - justice or righteousness. By 

basing a solution on :111VD it is not solelv a solution ""' n-- >.n-" .. ~ .... .; ' T--
Judaism we can achieve righteousness by donating time and money to others. There is 

also the teaching that the greatest of all individuals achieve the honor of tzadik. By 

. . .. . . .. . 

---- ..,.,..., ·---., 11 ,.., • ,...,. '. a ... i.,.vwL DUI, One u1a1 Can attam SmuOrn anel 

tzedek, the status of ;iit11D is elevated. 

Another value not explicitly mentioned, but certainly reinforced, is tikkun olam -

. . ..... 1 I D .... ~ -~.:+t.. +L - .. -- - . -. . 
' -- -- .. . ....... -·-· 

nn 

" - ' .. ' ' ' ' 



allow our actions to influence the rest of the world. Rather then breakin" down we ar~ 

able to make changes that enable the world to be a just and fair place. I 

Due to the religious nature of these ideals, mitzvah, shalom, tzedek and Tikkun 

-· . . ·- . ·-··,. •· ·-- ......... ..__., ~--· .... . ' ., -~· ... _,. " -~ ... yrumise or a -
resolution. Whereas, the same cannot be said about :iitll!l because it is a fulfillment of 

mitzvah (the ultimate siim of our relationshin with Godl, shalom. tzedek. and Tikkun 

Olarn. Not only does :iiw!l fulfill each of these values, it leads to each of these values, 

which enables them to become part of our lives. Furthermore, these values and the 

.. ... .. . . . . . . .. . 
- -·-"' "'"''-'•r ••- ..,,..,._ -

Jews. The underlying values and concerns of:iiw!l can help us reframe activities that we 

did not initially see as Jewish into reflections of our Jewish selves and values. 

'"" 

I....,-. ·' ' " '' . 
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