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DGEST

Though Exodus 15:26 clearly states that it 1s God who heals the sick,
Jewish tradition has always permitted physicians to serve as God's
instrument in this matter. As such a corpus of 1aw developed discussing the
rights and responsibilities of those individuals who chose to pursue the
study of the inexact science of medicine. The knowledge and competence of
the physician could be a matter of life or death for the community which he
served. The phygician was bound to become a source of controversy when his
medical judgements were not sufficient to save the life of the patient. In
ord_ep to protect both the physician and the patient, sa/achic clarifications
on the role of the physician were essential.

In Joseph's Caro’'s Shulchan Arukh, Yoreh Deah 336 the laws concerning
physicians and medicine are presented. They are slightly expanded upon in
the Arokh HaShulchan, Yoreh Deah 336, but with controversies continually

i surrounding medical practioners in our day more comprehensive discussions
are necessary. Rabbi Eliezer Waldenberg, one of the most prolific authors of
responsa in our day and considered by many to be the leading authority on
Jewish medical law, has composed theoretical treatises as well as specific
responsa on questions regarding the social and moral responsibilities of the
physician.

I have examined the works of Rabbi Waldenberg as they relate to the
above mentioned texts in theh._Sﬁufm.m Arr:m and the Arok/) HaShulchan The
spécif ic topi'cs covered include the physician's right and responsibility to

. engage in the act of healing, reimbursement for the physician's services,

l . s - -~questions involving malpractice, and problems surrounding medical
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confidentiality. In addition to providing a detailed summary of each of the
appropriate texts, | have presented an analysis of how Waldenberg uses the
traditiocnal sources to conceptualize and justify his positions In the last

chapter | explore the validity of this approach for the modern Reform Jew




CHAPTER ONE

Greek mythology records that Atlas was to bear the weight of the
world on his shoulders as a punishment for his sins. The weight was great,
and as such, the punishment was one of physical dimensions. Yet more than
merely retribution for actions taken, this demand of the Greek gods may be
understood as a tool of instruction. Through the performance of this
overwhelming task, Atlas was to learn the nature of responsibility and
obligation. If he simply shrugged, disaster would result. A task had been
given to him, it waé to bear the weight of the world. His unique situation
obliged h}m to fulfill a responsibilty that appeared greater than his
abilitiés. It would require great forbearance and commitment.

From this ancient Greek myth our society has come to understand the
implications of the phrase “to bear the weight of the world on your
shoulders.” There are certain leaders in our era who have the power to end
all life on the planet. Their positions require of them the greatest possible
maturity and patience. When life and death are the cards with which one
deals, one must shuffle carefully and with great skill. Though the world's
most important political leaders hold our fate, as a world community, in
their hands; there are other professionals, such as the physician, who often
control our destiny as individuals. Certainly the weight of responsibility
which the physician must bear s in some ways as great as the weight of the
world borne by Atlas.

- According to the Jewish tradition, it is by virtue of his knowledge
that the physician is required to perform acts of healing. Once he has



recelved adequate training in the art of medicine, there 1S no shrinking from
the obiigation of treating the ill. Fear that the patient may die as a result
of, or despite the treatment is not grounds for the physician to withhold his
medical expertise. The physician is obliged to make life and death decisions
by virtue-of his specialized education. At times the physician's knowledge
serves him as a welcome anchor in a rough sea; at times it appears to be as
burdensome as carrying the weight of the world on one’s shoulders.

This dichotomy leads to questions of an ethical-legal nature when one
considers the role of the physician in society and his obligations before God
and the patient in Jewish tradition. Does the physician have the rignt to

* refuse treatment to a patient? Is the physician obligated to endanger _
himself in order to aid a patient? May the physician require an exorbitant
sala('y/in exchange for his services? If the patient dies while under
treatment is the physician to be blamed? What should the physician do
when he is faced with the conflict of fulfilling a time bound commandment
during a time when his medical expertise is required? when is the

» physician permitted to reveal a medical confidence? Perhaps most
significantly, the theological issues pertaining to the role of the physician
must be addressed. IT God is omnipotent and caring, why do humans need to
engage physicians? Should pious Jews be permitted to take advantage of
the discoveries of modern medicine? How do we know that we are not
frustrating the will of God by engaging in the science of medicine?

o . Every comprehensive religious, philosophical or legal system must _

. respond to these dilemmas. The Jewish legal tradition has struggled with '1'

B~ these questions for many centuries. Since Nachmanides' treatise on medical ;j_

: ethics (DT NTR) in the twelfth century unti the present day, halachic A

~__scholars have debated and critically refined their responses to these all-




important questions. In our era the most prolific and authoritative halachic
scholar in this field, R. Eliezer Waldenberg, has provided his followers with
both a theoretical treatise as well as practical responsa to the challenges
raised above.
\ Rabbi Eliezer Yehuda Waldenberg serves as the chief judge of the
Rabbinical District Court of Jerusaiem. He is the author of sixteen volumes
of responsa, approximately fifteen percent of which deal with questions of
Jewish medical law. Additionally he has published halachic texts regarding
the laws of ‘war and the Israeli army, governmental policies, sea travel and
shipping on the Sabbath and the nature of legal punishment in the modern
era. Among his co-religionists, he is highly respected for the depth and
breadth of his knowledge. The recipient of many awards for his scholarship
and coritributions to the halachic lifestyle, Waldenberg is recognized among
his followers as one of the most important halachic authorities of our day.
His opinions and suggestions are highly regarded by his colleagues and their
communities. In the field of medical ethics, Waldenberg is aniong a handful
of authoritative halachists.*

It is most logical, therefore, that if one desired to respond to the
everchanging dilemmas of bioethics in our day from within the defined,
though often debated, Jewish tra_dltl_on, one would first turn to Waldenberg.
Waldenberg's composition of a theoretical treatise as well as practical
' responsa on these issues allows the reader to better understand the

preconceptions and the direction with which he responds to the questions. A
careful reading of this material allows one to understand and evaluate the
methodology which Waldenberg employs. As a halachic scholar, Waldenberg

5 -

* The above material is td:en from Avraham Steinberg, Jewish Medical Law,
. ), 1980, pp. 18-20
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is bound by his understanding of the Jewish legal process. As we examine
his materiél, we will need to ask if his loyalty to the halachic system
inhibits his own ethiCél moment. Does wWaldenberg truly believe that
halacha consistently represents the highest ethical response?

It s, perhaps, legitimate at this point to inquire as to why a Reform
Jew should be interested in the halachic minutiae concerning the role of the
physician. After all, Reform Jews are not bound by the halachic process, we
believe tna.t our minds are free to consider the highest ethical pesition. Of
what Signlﬁcancej is modern p//jpu/ to the liberal, enlightened, Western
mind? Certainly the answer to this question will differ for each Reform
Jew, but | do believe that it is fair to suggest that for many Reform Jews
plaglkd by these questions, the Jewish tradition can be viewed as a
treasure-trove of thoughtful responses. If our mindsan be stretched to
see these dilemmas in a new light, to consider a form of response which
was previously unknown or ignored, then the intellectual effort wili prove
worthwhile. Despite the fact that we no longer accept halacha as eternally
and presently binding, we recognize that Jewish tradition can often provide
well developed and thoughtful guidance to the most difficult questions that
the human must confront.

Each of us will one day take on the role of patient; we will be forced
to enter into the physician-patient relationship. It is an encounter unlike
any other. Rarely do we place our very lives into the hands of another. We
expect and deserve only the highest quality of care. We demand that the
physician be completely ime'rsed. in our medical problems. Upon a

_ successful recovery we.secretly place the physician at the right hand of
e . .4800yin the case of continued i1iness we quietlif curse the physician as
incompetent or negligent. From the physician we expect nothing less than

L;_J_w :
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Godlike perfection. Clearly, we are bound to be disappointed. In order to
protect both the physician and the patient, some ground rules must be
established Through halacha, wWaldenberq seeks to do this If, as Reform
Jews, we find waldenberg's approach to be untenable, it will become our
responsibility, for the sake of communal peace, Lo develop an acceptable
approach to the dilemmas presented above

The next four chapters will present detailed summaries and short
analyses of the relevant material extant in wWaldenberg's theoretical
treatise, Kamat Rache/, and his many volumes of responsa, 75tz El1ezer
The last chapter of this work will address the manner in which this
material may be applied within a2 more liberal Jewish context In order to
provide the reader with an understancing of the basic rabbinic approach to
these issues, the reievant material from Joseph Karo's SAu/chan Arukh will

be presented in the appendix



CHAPTER TWO
HEAL, WHO SHALL SURELY HEAL?

For Jews of today it is a forgone conclusion that the phys'cian and the
patient have the right and the moral obligation to engage in the science of
medicine To some, medicine appears to be a Jewish occupation if not a
Jewish preoccupation "My son, the doctor,” 15 more than just the
traditional Jewish parent’'s dream - 1t is symbolic of the fact that the
practice of medicine is not only an accepted, but an extremely respected and
coveted profession To the modern Jew the very i1dea that perhaps on
religious grounds tne practice of medicine is of dubious moral standing IS
neresy “Christian Scientists we are not!” would be the commonplace
respnanse  As such, it may come as a shock to the Jew of the twentieth
century to discover that our sages struggled over the question of whether or
nor the physician, by the nature of the profession, was arrrgantly assuming
arole that only God could fulfill It may be possible to understand
legitimately the Biblical texts referring to the physician and God's role in
the process of healing as stating that the practice of medicine is outside of
the human realm. Our liturgy instructs that God is the faithful heaier
Perhaps iliness 1s a sign of God's displeasure with a particular person or
community. If so, how could the rabbis justify human intervention in God's
business? (f such rationalization can be presented, does this give the
physician cérte blanche to practice medicipe in all situations?

This chapter will explore the various theoretical and practical
responses which arise when one considers the role of the physician vis-a-

vis God. The passages from Waldenberg's theoretical treatise Ramal Rache!/
seek to explicate the theological and textual problems which must be

6



confronted when one attempts to understand the role of the physician in
traditionai Jewish circles. After establishing that medicine 1S an accepted
profession, waldenberg arques that 1t 1s 1n fact a divinely ordained
command. He seeks to prove that the physician is Toraitically obligated to
engage in the science of healing (n his responsa germane to the topic,
Waldenberg clarifies the obligation of the physician to endanger himself on
behalf of patients as well as the patient's responsibiiity to seek medical
ai¢ He aiso addresses the conflict which 1s likely to arise between the
physician's medical and religious obligations (e.g breaking the 1aws of
Sabbath in order to treat a patient) as well as the question of whetnher or
not the physician may perform unnecessary elective surgery Detailed and
slightly annotated summaries of Waldenbergs thoughts on these subjects

foliow

SECTION I: "The Faithful Healer”

RAMAT RACHEL *|
Arokh Hashulchan 336a = One should be cautious In his actions
aspecially during a time of i1iness. He should rot rely on the physicians
alone 3s it 1s written (2 Chronicles 1€.12) regarding Asa, “In his 11iness, he
sought not God, only the physicians ~

A)  Waldenberg comments that the language of the Arokn Hashulchan 1s
not precise regarding this matter. From his wording, one may erroneously
assume that it is permissible to rely equally on physicians and God. This Is
forbidden, it is prohibited to have faith in sources other than God. One
should have complete trust ana faith in God. The physician and his cures



should be thought of as emissaries of God Their purpose has been
previously designated by the Creator A prooftext for this concept of
medical predestination 15 brought from Avodah Zarah 55a. “At the time
when afflictions are sent to man an ocath Is imposed upon them, “you shall
not come upon him except on such and such a day, and at such and such an
hour, and through the medium of so and so, and through such and such a
remedy "*

Not only 1S the language imprecise, but the verse 1tself 1S quoted
incorrectly In 2 Chronicles 16 12 the verse referring to Asa reacs "3
physicians™ rather than "P7 physicians™ as the Arokh Hashulchan
transmitted Waidenberg suggests that this faulty transcription may be the
source of Epstein’'s misunderstanding of the verse |f one reads P in place
of °3J, one may conclude that Asa's gquilt was associated with the fact that
he relied solely on the physicians Waldenberg avers that the word >3 does
not allow Lhe verse to be interpreted in this way He understands ] to
imply that Asa viewad the physician as an independent factor in his sought
after recovery even though he also relied on the righteousness of God. The
proper attitude is to trust in God alone, accepting that his faithful
emissaries (i.e the physicians) will execute His will.

. In Hovat Halevavol a s\imilar explanation is proviged. Asa’s
transgression stems from the fact that he placed another of God's creatures
on the same level as God. Asa's 3in was not that he trusted in physicians
alone, rather it was that he did not request help solely from God. He viewed
the physician as an independent source of help. Aovat Halevavot opines that

e
g 5
T

“ Rabbi | Epstein (ed.) Hebrew /English Edition of the Babylonian Talmud,
London:Soncino Press 1964, (transiation by A Cohen)




one must trust in Goa alone. when this trust i1s divided among His creatures,
one's faith in God cecreases. This, of course, 1S unacceptable

B) RAMBAN, in his commentary on Leviticus 26 11 remarks that Asas
transgression was that he requested human medical help at all RAMBAN
comments ~ when Israel is in perfect [accord with God], constituting a 1arge
number, their affairs are not conducted at all by the natural order of things,
neither in connection with themselves, nor with reference to their Land,
neither collectively nor individually, for God blesses their bread and their
water, and removes su:knejss from their midst, so that they do not need a
physician and do not have to observe any of the rules of medicine, just as He
said, 'for | am the Eternal that healeth thee (Exodus 15.26)" And so did the
righteous ones act at the time when prophecy [existed], so that even if 3
mishap of Iniguity overtook them, causing them sickness, they did not turn
to the physicians but only to the prophets ™ RAMBAN continues specifying
that this was Asa's sin. "Scripture states, Yet in his disease he sought not
God, but only physicians = Now had the practice of [consuiting] physicians
been custmary among them, why should the verse mention [as a 3inful act,
Asa's consulting] the physicians, since his guilt was only because he did not
[alsn) seek God? But the verse can be compared to someone saying: ‘That
person did not eat unleavened bread on the Festival of Passover, but instead
ate leavened bread® For he who seeks the Eternal through a prophet, will
not consult the physicians. What part do the physicians have among those
who do the will of God? We have been assured that, ‘He will bless thy bread,
and thy water, and | will take sickness away from the midst of thee (Exodus

~* The intent of the statement is that he transgressed two commandments -

the negative commandment of not eating leaven and the positive
commandment of eating matzah. Likewise Asanot only sinned by not
seeking God but also by pursuing medical help.

9
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23.25), whereas the physicians are concerned [mostly] with food and drink,
warning [the patient] against [eating] certain foods and commanding him to
eat others ™"

One could read Aovat Halevavol likewise, but the contextual meaning
implies that Asa's transgression was not that ne sought medical help, for
the Torah permits this, rather that he held physicians to be equal partners
with God - not emissaries of God. This attitude lessens one's faith in God
Thus King Hezekiah hid the medical books when the public began to place
more faith in them than in God This incident 1s further explained in the
responsa of RASHBA

Ibn Ezra interprets the verse about Asa similarly to RAMBAN. On
Exodus 23 25 he comments that "one who observes the commandments has no
need for pnysicians Therefore Scripture states, “Yet in his disease he
sought not to the Eternal but to the physicians = Despite the greatness of
Asa's piety, this slight deviance in his trust in God IS noted.

There appears to be no support for Epstein’'s claim that Asa's
transgression was that he relied solely on physicians, the verse deals with
his seeking medical help in general. At any rate, Asa erred In belleving that
physicians were an independent source of healing. Waidenberg avers that
one should have full faith in God, understanding that physicians can only
practice medicine with Divine permission

C) RAMBAM In his commentary on the Hishn'an on tractate Pesachim
562 remarks that in the same manner in which one praises God for creating
food égg_gat_.lsfytng hunger, so one praises God for creating medical help and

1cur1ng fliness. This should be central in one’s thoughts even while receiving

*Ramban, Commentary on the Torah, New York: Shilo, 1973 (translation by
Charles Chavel), Volume iii, p.459ff
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medical ald Many sources agree that when one seeks medical treatment it
should be as a sign of faith in God's creation One should think that “perhaps
such and such a person and such and such a drug was designated tn provide
treatment at this time * (Mg avar Yabok Helek Korban, Taanit 85)

D) Inboth the Zonar and /Maavar Yabok arelationship between
wealth and i1iness 1s suggested. Both aver that once the wealthy have used
their resources to fulfill the needs of the less fortunate, they will be
subject to a Divine Healing. As IS explained in Baba Batra 103, a person's
fortunes and deficits are decreed at the beginning of the year

E) Mateh Moshe clearly states that a person should seek medical help
for both internal and external wounds.

Sefer Tasbetz Katan relates a midrash concerning the origins of the
medical book which King Hezek1iah hid In addition to all the animals and
Noah's family, there were demons flying around the ark The combinaticn of
the demons and the foul odor caused almost everyone to fall ill Finally an
angel came and took one of Noah's sons to the Garden of Eden. There, ne was
taught the secrets of medicine and recorded them in a book. This was the
medical book of King Hezekiah.

A similar reference to Noah and the origins of medicine can be found
In the medical book of Asaf the physician.

This midrash points out that the sages accounted the origins of
medicine to the Garden of Eden. God, in great compassion, directly
Instructed humanity In the ways of medicine. When Hezekiah hid the book,
the basics of medicine were not uprooted from the world for they had
already been taught to humanity. Rather he hid It so that human beings
would not learn 311 of the fine details of medicine which were contained in

.1 e



the book and thus believe that they no longer needed to trust in God as the
faithful Healer

In shor't, when one falls 111, he should put his full trust directly in
God, the Healer of all flesh, repenting both on account of his tliness (praying
the God will not punish without cause and reflecting on the words of Ramban
on Parashat B'chukotal a gateway not open to commandments 1S open ta
medicine’) and on account of the necessity of making use of physicians and
their medicants “for the true healing IS brought by seeking after the
Compassionate One to send a Divine Healing. As 1t is written, ‘as | have
smitten, so | will heal ~ !E';utf humanity 1s not so meritorious and must

therefore rely on human medica' intervention
RAMAT RACHEL *20

Arokh Hashulchan 336a It is written (Ex 21 19) "and heal, he shai!
sureiy heal =~ From this passage we derive that the Torah permits the
physician to practice medicine (see Baba Kama 853) That is to say, that
the physician should not abscond from his resposibility by declaring that
since medical science is inexact he may err (and thus harm his patient)
For this reason the Torah gives permission to the physician to practice his

chosen profession.

I. There s another reason brought as well by Nahmanides in 7orat
Haaagam and the 70R- the Torah specifically permits the physician to
practice medicine lest he conclude that when God smites a human, the
physician h;aé no rignt to Interfere and attempt to restore the patient’s

_—==>""health The physicfan may erroneously assume that it i not consonant

-
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with human nature to engage in the art of healing even though It has
become customary. The straight forward interpretation of 2 Chronicles
1612 would seem to support this position. “In his 11iness he (King Asa) did
not seek the Lord, but relieg upon physicians.” In order to prevent the
logical, but incorrect, reading of this verse (i.e that God condemns those
who seek mediral help), the Torah specifically grants permission to the
physician to heal This 1s the reason cited by RASHI In his comment on
Baba Kama BSa - ‘permission was given to the physicians to practice
medicine so that it can not be said ‘that which God smites, He will heal ~
The Tosafot reason likewise but on a different level. They point out that
the verse ("and heal, he shall surely heal™) emp'oys the word "heal” twice
This appears to be an unnecessary repetition, for if the verse contained
the worg "heal” only once we would sti1] be able to conciude that
physicians are granted license to hea! The Tosofot opine that this verse
refers to two different types of wounds that require medicial attention -
those inflicted by humans and those which are the result of God'c will. in
order to prevent one from assuming that it 1s permissable to seek medical
attention for those wounds caused by humans but not for those which are
the apparent will of God, the verse uses the word "heal” twice - implying
that both types of illness may be treated by the phvsician. |t may appear
that the physician is frustrating the will of Heaven with his actions but
this is not the case.

2. From RAMBAN's reasoning, we may deduce that were It not for the
midrash on Exodus 21:19, not only the physician'might assume Lhat the
practice of medicine was presumptuous, but also the patient, on the basis
of this verse may fear that seeking medical help was contrary to God's
will. Thus the verse “and heal, he shall surely heal” employs the verd

13



“heal” twice in order to indicate that the physician has the right to heal
and the patient has the right to be healed

This interpretation is supported by a passage in B'rachot 60a which
discusses the blessing one should say when about to have blood drawn
Though Rav Aha maintains that the patient's prayer should include the
phrase “for it 1s not the nature of humanity to heal”, Abaye contends that
one should not recite this phrase since the verse “and heal, he shall surely
heal™ carries the accepted interpretation that physicians are granted the
right to engage in the practice of medicine In order that neither the
physician nor the patient should assume that they have no rignht to engage
in medicine, the Torah specifically states "and heal, he shall surely heal”
thus permitting the physician to dispense medical aid and the patient to
accept it

3 Thus, RAMBAN'S comments on Parashat B'hukotal, Leviticus 261 |
in which he states that it is Toraitically permissible for physicians Lo
engage in the practice of medicine but that this permission does not
extend to the patient, are surprising. RAMBAN indicates that if the patient
approaches the physician, then the physician should treat him RAMBAN'S
point is that the patient ought to avoid medicine. Should he choose to
consult a physician, this Is evidence of lack of trust in God. Thus, God will
leave this patient to the caprice of natural causation. The physician must
treat the patient, but the patien’ {s not obligated to seek medical help. He
simply chooses this option. This passage is problematic as it contradicts
the B'rachot passage as well as RAMBAN'S own words in Joral AaAdam

both of which state that the patient ihas Divine permission to seek medical

help. R. Azulal, In his commentary Guche/ Yosel (Yoreh Deah 336)
concludes that RAMEAN'S words are not irreconcilable. Rather, he claims,

i4



that \n _Jorat HaAdam RAMBAN is referring only to the physician and not tc
the patient when he proclaims that that the practice of medicine 152
commandment inclusive in the category of saving human life.

waldenberg believes that Azulail has gone astray on this point. He
avers that \n _Jgrgt HaAdam RAMBAN'S concern was to explicate the
urgency of the commandment regarding medical practice and to warn that
there s an issue of saving human 1ife in this matter for both the patient
and the physician The patient as well as the physician, s engaged in a
sphere of doubt Juat as the physician worries about committing murder,
the patient i1s equally concerned about committing suicide. Therefore, the
verse “and heal, he shall surely heal™ comes to confirm that just as the
physician has license to practice medicine, so too, the patient has the
right to seek medical help. It reassures both that medicine is included in
the category of saving 1ife |t appears to Waldenberg that RAMBAN'S
statement In _Jgral HgAgam 1s the operative one

waldenberg resolves the difficulty of RAMBAN'S conflicting comments
by claiming that his interpretation on B'hukotal is representative of an
ideal situation (1.e. when no external factors influence health) while the
words of Jorat HaAdam respond to current conditions. waldenberg points
out that since we are instructed not to rely upon miracles (g.g. divine
healing), 1t 1s not only permissibie, but also an obligatory for the patient
to seek medical help His‘very life depends upon it.

4. R Azulal arrives at the same conclusion - nowadays, the patient Is
obligated to seek medical help and may not rely upon miracles or his
aﬂ:gg,ant piety..He Should simultaneously seek God's help, and rely, with
all his heart, upon God's mercy. Similarly, R. Baer lybshitz comments in
[Mateh Moshe that one should not differentiate between wounds inflicted
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by humans and those inflicted by God or between internal and external
Injuries. In ract, ne writes, this distinction has never been made In
practice. The Torah permits, rather, obligates, the physician to engage in
the practice of medicine anc this obligation extends to all aspects of the
science. The patient must seek medical attention although he should
continue to trust in God, for all Is according to God's will and the
physician is merely God's emissary

A similar interpretation is apparent \n 2e/er 7 sixnah [7eahavalh
which states that God granted permission to the physician to treat all
patients and al' i1inesses without differentiation

R Yehuda Ayash in SA/vie! ¥ehuga concludes in no uncertain terms,
that the patient is required to seek medical help. This obligation devolves
not only upon the patient but also his relatives They are responsible for
seeing that the patient has acquired the drugs prescribed for him. Anyone
who Is negligent in these matters - choosing not to rely upon the natural
practice of medicine, in the pious hope that the Holy One Blessed be H2
will send a2 miraculous healing - has acted feolishly and improperly,
causing harm to himself. He will be required to account for his actions on
the Day of Judgment. Anyone who relies upon God alone to keep him from
danger, not taking normal precautions, i< a plous fooi. As our rabbls have
taught (Ketubot 30a), "Everything is in the hands of God except for the heat
and cold™ The concept applies |lkewise to medicine. God ailows the
world to operate according to its natural course and certain drugs and
herbs were given to heél certain f1inesses. That Is tosay, by the very fact
that God has provided the ingredients for the drugs which heal many
wounds, we can assume that it is permissible to make use of them
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R. Ayash brings the following midrash in support of his position A
story Is told about Rabbi Ishmael and Rabbi Akiva They were walking
through the streets of Jerusalem with a companion when an ill man
approached them He said to them, “Sirs, what medicine will cure me?”
They instructed him to take 3 certain drug until he felt better The
companion asked replied, "wWho has struck him with this iiiness?” They
responded, “God "~ The companion said to them, "How can you, sages, allow
yourselves to engage in a matter over which you have no right - God
strikes and you presume to heal?” They asked him, “what 1s your
profession?” He resonded, "| am a tiller of the soil See, my scythe 1S In
my hand.” They inquired of him , "Who created the earth and who created
the vineyard?" He replied, "The Holy One, Blessed be He ~ They inquired,
"And you engage yourself in matter over which you have no authority - God
created 1t, yet you eat its fruit?” He responded, "Dont you see the scythe
In my hand, 1 | did not go out and plow It, clear it, fertilize it, and weed
it, nothing would come forth”™ They replied, "Fool! have you never heard the
verse (Psalms 103 15) ‘A man's day are |ike grass 7 Just Iike a tree, If it
Is not fertilized and plowed it will not grow, and if it grows and it i1s not
fertilized and watered, it will die. Thus 2 man's bady 1S comparable to 3
tree, the fertilizer Is the drug (that makes it healthy), the tilier of soll 1s
the physician

In Shivtei Yenuda, Ayash concludes with.the warning that sometimes
a person will be struck with an 11iness which the physicians cannot heal
In this case 1t is permissable to assume that it is God's will and no human
intervention will avail. However, If one can cure his {1iness but does
nothing, he is a fool. He is I1ke one who walks into fire - it Is not God's
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decree that he die at this time! Any other understanding of such a
situtation would be distorted.

R Aharon Berechiah in Maavar Yabok explicitly states that any
patient who does not seek medical help 1s considered a sinner Likewise,
he avers that one who causes hims#lf to become {11 by pursuing his desires
or not protecting himself against the natural exigencies of 1ife is to be
compared to one who kil1s himself - In the future he will have to account
for his actions before God !f he must absent himself from divine service
on account of his sélf-imposed iliness, he is required to make restitution
for his absence

Or the other hand, suggests waldenberg, we should pay heed to the
strong words of RAMBAN in Parashat B'hukotal from which we may derive
much spiritual guidance so that “evil may not befall me and plague not
come near my tent” (after Ps 91 10) He envisions a time when people will
not need to use the natural elements to sustain them, for God will bless
food and drink and keep i11iness at a distance. Because we will be more
perfect (0°N%0),there will be no need for the physician or for the study of
medicine as God will be the Healer

If one concludes that these words of RAMBAN are operative only after
the entire community of Israel acts in such a raithful manner, (even though
1L 1s clear from the context that RAMBAN is speaking as well of the
righteous individual) the comment of 1bn Ezra on Parashat Mishpatim (Ex.
23:15) 1s Instructive. He rejects the position that in matters of health
there 1s a differentiation between the individual and the community. in
that ;Efnment, he explains that there are intermediaries between the body
and the soul yet they have an effect on each other. He concludes “as the
soul Is strengthened [through the study of Torah], so too 'S the body's
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immune system - which is recelved from God [When one devotes himself
to Torah] God will bless food and drink for 111ness develops when the
immune system is weakened (e g when one eats and 1s not satisfied ) Many
1Inesses are caused by food which has entered the body and thus the verse
States ‘'when you worship God, He wfll bless your food.” Other i1linesses are
the result of changes In natural conditions and therefore the verse
Includes the phrase 'and | will turn away disease from your migst From
this one may conclude that the Torah-true Jew has no need for a physician
and can rely upon the Holy One ~

waldenberg concludes his comments on this matter by praising the
wordly wisdom and ideals of Ibn Ezra with the words "Happy Is the one

who can achieve this”
RAMAT RACHEL *21

Arokh Hashuichan 336a Furthermore, the very fact that the Torah
grants license to the physician to practice implies that he is obligated to
engage in the science of healing and may even profane the Sabbath, 1If
necessary, on its account. If a patient Is endangered, and certainly if his |ife
is at stake, the physician may transgress the Sabbath laws A physician who
refuses to practice medicine !s comparable to one who spilis blood. This
applies even in the situation where another physician is available to treat
the patient - for not all patients benefit equally from all physicians All
who hasten to save lives are surely blessed.

|. RAMBAM, In his commentary to Mishnah Nedarim 4.4, explains that
one who has vowed not to derive benefit from another Is permitted to be
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medically treated by that person if he happens to be a physician This
exception Is granted because the physician is Toraitically obligated to heal
the sick of Israel The phrase (Dt 22 2) "and you shall return it to him”,
which 1S understood as indicating that the physician has the obligation to
return health to the patient, 1s employed as a prooftext The commandment
derived from this verse extendas to saving someone Dysrfﬁeans of one's body,
money, or knowledge
RAMBAN also suggests that this Nedarim passage reveals the Toraitic
base for the claim that a physician is under obligation to practice medicine
He concludes that the patient's health is the lost object which the physician
IS capable of, and therefore obligated to, return to Its owner
Thus, from the verse, “and heal, he shall surely heal” we derive that
the ohysician is granted the right to engage in the medical profession. The
verse “you shall return it to him™ clarifies that the physician is obliged to
practice medicine
2 As RAMBAN explicates In 7orat HaAdam, \t 1s 21so possible to
emplcy the verse “you shall love your neighbor as yourself” (Leviticus 19.18)
as a prooftext for the obligation devolving upon a physician to heal RAMBAN
brings a text which questions when a son must medically aid his father The
story itself is irrelevant to the present examination but it is german2 that
within RAMBAN'S discussion the verse “you shall love your neighbor as
yourself” is appropriated to justify the claim that medicine is not
prohibited on the grounds that it may involve physical damage to the patient.
Wwithout these prooftextis we may assume that medicine is permissible only
when 1t does not involve physical damage or pain to the patient.
Furthgrry_oge, the practtee of medicine is included in the category of
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tommandments dealing with the saving of human lives. This, of course
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takes precedence over all other commandments Clearly, \n the case where a
life 1s at stake, the physician is obligated to act according to his medical
knowledge The above examples prove that the physician IS also commanded
to engage In healing even when a passible fatality 1s not invioved The
physician must be available to treat Igss serious problems such as pain,

wounded limbs, etc
TSITS EL/EZER VNOLUME *# 8, SECTION 15, LAST CHAPTER

Any discussion of the laws of medicire must include a discussion of
the patient's and pnysician’s rights regarding medical intervention As
mentioned earlier RAMBAN comments on Leviticus 26.11, © when Israel Is In
perfect [accord with God), constituting a large number, their affairs are not
conducted at all by the natural order of things, neither in connection with
themselves, nor with reference to their Land, neither coliectively nor
individually, for God blesses their bread and their water and removes
sickness from their midst, so that they do not need a physician and do not
have to observe any of the rules of medicine, just as He said, for | am the
Eternal that healeth thee (Exodus 15:2€)."

Yet, simultaneously R. Abraham Danzig in Aochmat Adam proclaims
that God understands the nature of man and therefore He created grasses and
trees which would bring forth medications. God gave permission to
humanity to benefit from these medicines. It has previously been
established , as explained in &'rchef Yoser "that in our days, we must not
rely upon miracles and thus the patient is obligated to seek professional
help” One should not presume that he s of greater stature than the pious
throughout the generations who relied on medical atd. This is, for all
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intents and purposes, forbidden as it smacks of arrogant piety and implies
that one Is trusting in miracles during a time of danger Wwhen one 15 ill, he
should remember his sins anc repent Furthermore in the responsa of
RASHBA (1:413) we are reminded that “anyone who is negligent or 1azy and
does not seek medical help but rather trusts that God will send a miraculous
healing fs foolish He may harm himself and for this ne will be held
accountable in the future -

Before engaging 1n medical cures one should place his faith in God
understanding that true healing flows only from Him - not from the
physicians or their medicaments Both the physician and the patient should
De cognizant of this The patient should place his trust solely in his Creator
while the physician should view himself as fulfilling the lofty mission for
which he was designated Avodah Zarah 552 1s offered as a prooftext "At
the times that afflictions are sent to man an oath is imposed upon them,
‘'You shall not come upon him except on such and such a day, and at such an
hour, and through the medium of So and so, and through such and such a
remedy  Rabbi Yohanan commented on the verse (Dt. 28:59) ‘and sore and
faithful diseases - ‘'sore’ In their mission and faithful’ to their oath ™ If it
IS against God's will that a certain individual be cured, the doors of
treatment are as if locked before him (ie the physician's help will be of no
avail.) The comment of Meiri on this matter is "awesome™ “There are many
medical cures which the physician does not think employing. Thus many
peopie die though successful treatment was possible. Some die despite the
fact that their death has not been decreed.”

Therefore the patient’s only recourse is to have complete faith in God
expr‘éé's'éﬁ through prayers and supplications. The 111 should pray that the

“Translation according to A Cohen
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Creator grants them healing and delivers them from their danger The
physician must continually pray that God grants him understanding and
know ledge In the ways of medical science The physician prays that God
will focus his eyes and provide him with a clear vision 50 that he will know
how to best treat the patient

waldenberg concludes with a prayer appropriate to nis above
comments May the Merciful One send a complete recovery to all of the i1l
among His people, the house of Israel, and establish for us as it 1s written
in the Torah ™ If you hearken unto the Lord, your God, doing what IS proper in
His eyes, obeying His cﬁmmanaments and following His laws - all of the
1liness which | decreed for Egypt, | will not decree for you, for | am the

Lora, your Healer Amen

TS/TS ELIEZER , VOLUME 10, SECTION 25, CHAPTER 19,
paragraph 2

Z) Though Waldenberq fully addressed this subject in Kama! Kache/
numbers 1, 20, 21, a letter from a colleague prompted him to further his
comments Wwaldenberg retterates that Avodan Zarah 55a provides the clue
“Al the time that affiictions are decreed upon man, they are made to swear
according to these words: you will appear only on the appointed day, at the
appointed time, to the appointed person and (you will be counteracted) by
the appointed medicine R. Yohanan cuoted the maxim ‘ilinesses are bad and
faithful - bad In their miSsion and faithful to their oath.~ The sages explain
that when a man sins, the extent of his punishment Is divinely decreed He
will suffer afflictions and 11iness for an established time period. If he
repents properly, turning his heart compietely to God, until the Omniscient

~ One aids him, he wiil merit a Divine Healing prior to the appointed time
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This 1s what 1s meant by “the appointed time ™ |f he 15 not so
deserving God turns him over to nature which was created to help sustain
I'fe The predetermination of the cessation of the afflictions assumes
medical help 1n the form of the physician and medicine RAMBAN writes
similarly when he remarks that physictﬂws are performing the will of God
yet God prefers that people have no part in medicine

Yet, it should be recognized that some fall 111 because of carelessness
and not as aresult of sin As stated 1n Baba Metzia 107, "everything 15 1n
the hands of God except for heat and cold.” That 1s to sav that one 1s capable
of protecting himself from dangers such as hot and cold and that, when an
11iness’s cause 1§ “natural”, 1ts remedy 1S also “natural® How, then, can one
know the source of his 11Iness? waldenberg suggests an examination of

Tosafot and Maharsha on the question
TSITS FLIEZER, VOLUME 11, SECTION 4)

As a result of RAMBAN's comment on Leviticus 26 | 1 which implies
that Toraitically the physician is permitted to heal the sick but that the
patient does not have the Torah's approval to seek out medical help, one
would conclude that the Sabbath l1aws may not be transgressed on behalf of
the patient. This may be based on the idea that recourse to physicians is
evidence of lack of faith

This 1€ an erroneous conclusion It is contrary to our tradition to
prohibit an endangered patient from transgressing the Sabbath regulations
in order to receive medical aid. In Joraf HaAdam RAMBAN, himself,
concluoes that the practice of medicine s included in the category of
commandments which involve the saving of life. He points out that a patient

24



may be fed on Yom Kippur and be given medicine on the Sabbath If necessary
Thus, even according to RAMBAN, the Sabbath 1aws may be suspended In
order to treat an endangered patient. The saving of life Is a commandment
of great stature - all who are zealous to perform it are certainly to be
praised. One who even entertains the question of whether it is permissible
to transgress the Sabbath laws in order to recelve medical help is
comparable to one who has shed biood, all the more sc one who dispairs of
receiving permission and thus does not even,ask. It is therefore emphasized
that any physician who possesses both the theoretical and practical
know ledge 1s obligated to practice medicine If he refuses to fulfill this
responsibility 1t 1s accounted to him as If he has shed blood

It may be concluded from, these words that RAMBAN held that it was
permissible to transgress the laws of Sabbath in order to practice medicine
as this 1s included in the area of saving life. It 1s also clear from his words
that one who does not call a physician when necessary 15 thought of as one
who has shed blood. From these comments, we may conclude that RAMBAN
did belleve that the patient is commanded to seek medical aid.

vVarious commentators raise difficulties against RAMBAN'S
commentary to Leviticus 26:11. In Shea/at Yaakov it 1s noted that the
Talmud records many examples of the sages seeking medical advice for
themselves and others. In Baba Metzia 86a, we learn that Samuel was the
physician of Rabbi though he primarily studied medicine in order to treat
Gentiles. In Gittin S6a-b Rabbi Yohanan ben Zakkal requests from Vespasian
that he send physicians to treat Rabbi Zadok. How ‘could these sages be
accused of transgression? ™
~In Sefer Shevet renuda Ayash also mentions that Samuel was Rabbi's
physician. He quotes from the end of the rirst chapter of Sanhedrin to
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emphasize the acceptance and importance of medical science "A scholar
may not reside in a city in which there is no physician™ Ayash further
supplements the discussion by stating that it is permissible to suspend the
regulations of the Sabbath in order to treat an endangered patient or to
prepare medications on his behalf

In Akedat Yitzhak perek v'yrsnlach, another objection is presented to
Ramban’'s comment on Leviticus 26.11 |t is there stated that all people are
obligated to see themselves as neither wholly righteous nor wholly sinful
No one is righteous endugh to rely upon God for healing 2nd everyone should
seek after that which will benefit him (i.e. medical treatment)
Furthermore, lel nc one suppose that the physician is permitted to practice
but that the patient should refrain from seeking medical advice From the
verse “do not put a stumbling block before the blind” one may derive that the
patient has a right to medical Intervention

This is clarified when the hermeneutical rule of g/ vhomer s
applied to a3 situation raised in Baba Metzia Sb. The discussion regards the
testimonial validity of a shepherd. It is generally beileved that a shepherd
IS likely to be a thief as he may allow his flock to graze on another’s iand
The Talmud presents the question of how we can entrust cattle to any
shepherd without transgressing the principle (Leviticus 19:14) “you shall
not place a stumbling block before the blind.” The principle Is understood to
mean that we shouid not be the source of temptation to one who may
therefore transgress a commandment. Allowing a shepherd to care for
cattle may cause him to transgress the laws of robbery. Likewise, in our
su‘uation, discouraging the 11 from seekIng medical advice may encourage
him to view himself as overly plous and meritorfous of a Divine healing
Furthermore_he may commit the offense of not saving a iife - his own!
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The hermeneutical principle, 43/ v homer, may also be applied to 3
situation discussed in Avodah Zarah 2a. We are instructed that we may not
enter into business deals with Gentiles on the day of their festivals as they
may Qo ana thank their gods on our behalf Once again the verse "do not put a2
stumbling block before the biind” 1s empf’ﬁyed te emphasize that we should
not lead others into transgression |f this ruling applies when no life 1s at
stake, it will certainly apply when a 1ife 1s at stake Thus the patient is
permitted to seek medical treatment lest we find ourselves guilty of
placing a stumbling block before the blind

3 Wwaldenberg restates ( Ramat Rache/ *20) his position that
Ramban s comments on Parashat B'chukotai refer to abstract ideal
situations 'n Torat HaAdam RAMBAN addresses concrete situations
realizing that the majority of people do not merit Divine healing. He thus
concludes that the patient is not only permitted to seek medical help but
commanded to do so as his very life may depend upon It

The Torah specifically grants permission to the physician to practice
medicine and only indirectly permits the patient to seek medical advice
This format is employed to emphasize that Israel should always strive
towards i1ts highest goal of becoming a kingdom ot priests and a haly nation.
The attainment of such 2 status would preclude the need for seeking medical
advice as all would merit a Divine heaiing The physician is permitted to
engage in his prof ession as long as Israel has not yet reached the exalted
status which she pursues. During the prophetic era, Israei had indeed
elevated hersell so that human medicine was superfluous. With the

. _fessation-ef-prophecy, Israel regressed to her previous state and therefore
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God allowed the use of human medical knowledge. Since it is a general
principle that one should not rely upon miracles, the Torah permits the
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practice of medicine for both the physician and the patient One who
refrains from healing in accordance with human medical know ledge s
similar to one who sheds blood

Serer Kehi/at Yaakev also discusses RAMBAN's comments in Parashat
B'chukotai The subject 15 approached through an examination of two
interpretations of the verse (Deuteronomy l4214) “you shall gather your
grain” offered in B'rachot 35b According to Rabti Yishmael, this verse
instructs us that when we do God's will (1 e study Torah and observe the
commandments), we will be rewarded with grain in our fields. This
reasoning, which understands God's will to include the natural domain,
when applied to the verse “heal, he shall surely heal™ allows it to be
interpreted as meaning that the physician is given the right to engage in the
practice of medicine. Rabbi Shimon bar Yohai understands God's will to be
above the natural domain He interprets the phrase “you shall gather your
grain” to mearn that when we are not acting in accordance with God's will,
we will be obligated to spend time gathering our crops. when we obtain 4
higher spiritual level, others will do our manual 1abor Thus according to
Rav Shimon b. Yohai, God does not desire that humans engage in earthly
matters such as the science of healing. This is the opinion held by Rav Aha
in B'rachot 60a "1t is not the way of humans to engage in medical science
though 1t has become customary © Abaye's objection (B'rachot 60a) to this
formula is clarified by the statement in B'rachot 35b “the many who
attempted to live according to the precepts of Rabbi Yishmae! succeeded
while those who desired to 1ive according to the dictate of Rabbi Shimon b
Yohai rafled”

It is, therefore, surprising that RAMBAN concludes that Toraitically it

ik

.. ™gpermissible for the physician to practice medicine but not for the patient
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to seek medical aid This contradicts the above reasoning |f God desires
that humans engage in the practicalities of daily existence (e.g gathering
crops, medical aid) then this extends equally to patient and physician |f
God's will is that humans operate on 3 plane above the mundane (e g. not“to
practice medicine) then this likewise extends equally to physician and
patient. Rabbi Shimon b Yohai believes that humans should conduct
themselves with the highest level of piety It would be forbidden and
unnecessary to seek medical advice Regarding this m‘gﬁ level of piety, it is
mentioned in Shabbat 121b that one who kills a poisonous snake on the
Sapbath 1acks the spirit of piety but those who are pious (and do not kill the
snake) lack wisdom Thus the law is decided according to Rabbi Yishmael

The difficulty expounded upon in Ae/A//at Yaakov derives from the fact
that RAMBAN apparently contradicts himself In 7orat Haadam, he concludes
that the verse “heal, he shall surely heal” 1mplies that the physician has a
right to engage in the practice of medicine Yet, RAMBAN'S comment on
Parashat B'chukotai, in which he declares that it is not natural for humans
to engage in the science of healing, must be taken into consideration Thus
he would prevent the patient from seeking medical aid since it is merely a
human custom to practice medicine Apparently the author of 5hez/al yYaakov
did not consult the Bay/t Haaash on the 7UR 336 in which the words of
RAMBAN as they appear in 7orat HaAdam are recorded. - 50 that 3 man
will not say ‘God smites - who am ! to heal? He may [erroneously] assume
this from the statement ‘it is not natural for humans to engage in the
practice of medicu:e t’%gms has become customary.” Thus the Torah
speciﬂcany‘téac"ﬁeﬁhat the physician is given permission to engage in the
science of healing, and that furthermore this is a commandment included in
the category of saving life.”
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In the Bay!t Hadash a different difficulty 1s raisea Commenting on
RAMBAN'S words \n Torgt Haadam the Bayit Hadash remarks that Brachct
6Ca can only be \nterpreted to mean that 1t 1s merely custom for peopie to
engage in the science of healing The interpretation of the Bay/! Hadash
contradicts that of Kens/at raakov The Bayit Hadash implies that Abaye
and the school of Rabbi Yishmael also believe that the central problem Is
that 1t 1s merely custom for pnysicians to practice medicine Their
objection is only to the particular wording since it must be reccgnized that
Toraitically it 1s permfssible for humans to engage In this profession

Furtnering the discussion on this B'rachot passage, waldenberg
introduces the comments of Sefer Shevet Yehuda which concludes that Rav
Aha and Rabb1 Yishmael were 1n agreement with each other and that Abaye
and the school of Rabbi Yichmael are in accord with the thinking of Rav Aha
Sefer Shevet Yehuaa \nterprets Ray Aha's wording as meaning that there are
two methods of seeking medical aid - | 1n the natural manner by obtaining
drugs and 3 physician and 2 miraculously, by seeking Divine Compassion.
There is an appropriate place for each of these methods Abaye objects
because he feels that Rav Aha's formula completely negates the work cf the
physician despite the fact that the Torah grants physicians the right to
engage In their occupation. It 15 here opined that Abaye's objection 1s to the
wording, not necessarily to the contents of R Aha's statement

The Turel Zahav (Yoreh Deah 336a) also addresses itself to this
question. It is suggested that Rav Aha includes the phrase "It 1S not natural
for people to engage in medical science though it has become customary” to
indicate that the patient Is aware 0f the fact that he is submitting himself
to raTi’iEié‘human medical treatment. He does so, rather than relying on

" Divine Compassien, because this 1s the custom of his society. In any case
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the patient thanks God for the healing which will hopefully come his way -
for God is the ever faithful healer Abaye's objection to the wording stems
from the fact that the Torah recognizes the lowly human condition and
permits physicians to engage in their science. Abaye and Rabbi Yishmae!
would agree, according to this interpretation, that if 3 sameone had risen to
the level which would allow him to merit a Divine Healing, he would receive
it For those who do not merit Divine Healings, God has permitted human
medicai aid The phvsician 1s obligated to treat those who approach him
requesting his help The words of RAMBAN on Parashat B chukotat are thus
explicated and strengthened It i1s only those who are able to exist on Lhis
exalted level nf piety who are notl to seek medical help

5) Inactuality, the comments of keA//al VYaakov are not
contradictory to RAMBAN's method Both agree that those of a very nlous
(superhuman) leve! should not seek the aid of physicians. Regardless, the
practice of medicine 1s obligatory for the physician as It is included in the
category of saving a life. Thus it is permissible to suspend the laws of the
Sabbath in order to grant medical aid.

&) In Grlyoner HaShas to B'rachot 603, another possible difficuity is
presented. The question is asked why a legally practicing phvsician who
accidentally causes the death of his patient is sentenced to exile (according
to the Shulchan Arukh, Yoreh Deah 336:1) while a parent or teacher who
accidentally causes the death of a child during a permitted disciplinary act
1S not subject to exile. One may respond that the parent or teacher are
engaged in the performance of a commandment and therefore are not
responsible for the tragedy. Is not this situation analogous to that of the
physfcian?.Fhe case of tﬁ%’B&ent or teacher may be considered to be of a

‘ dif ferent nature since their actions are desirable in and of themselves. On
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the other hand, even when one falls 111, 1t 1S not desirable that he seek out a
physician, rather he should have faith in God That 15 to say that the
physician does not have the same right vis-3-vis his patient as the teacher
or parent have vis-2-vis the chila Wwaldenberg explains that if this
argument is accepted, engaging In the science oﬁ\ealmg can no longer be
understood as a commandment to which the physician 1s obligated It 1s
possible to interpret this situation in a different light when a child
misbehaves, the father has no choice but to chastise the child In the case
of the patient and physician, there is a choice It would be more suitable for
the patient to be on the level of piety which would allow him to merit a
Divine Healing Furthermore, there are many different kinds of treatment
available (thus the physician has greater responsibility for his actions than
either the teacher or parent) In any case, those who are not worthy of a

Divine Healing must obtain medical advice

waldenberg criticizes tne Torah Temimal: (Deut 22 3) for his method
ef responding to RAMBAN's statements He opines that although RAMBAN is
problematic, we must resclve this difficulty by showing that RAMBAN does
look favorably upon the practice of medicine It is unsound scholarship to
merely state, "I don't agree with him " RAMBAN's claims must be answered
with a greater degree of thougnht

7) Clearly, the words of RAMBAN should not be interpreted to mean
that the patient should not seek medical help or that the laws of the
Sabbath should not be suspended in order to provide for the ill. Actually,

__, .., Jneshould be-compelled to violate the Sabbath laws in order to provide and

receive medical attention. The /agein Avraham strengthens this declaration
by remarking that even when there is professional disagreement as to the
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seriousness of the 11iness, the patient is obligated to seek medical advice
even on the Sabbath The AVfzur Shwi/chan Arukh comments that two
malfeasances occur when a patient refuses to seek medical help 1 he
professes a lack of humility by relying solely upon Divine Miracle and 2 he
exhibits excessive pride by believing that he is righteous enough to receive
a miraculous healing As discussed \n Se/er Shevel Yehuaa we 4o not fallow
the example of the who!ly righteous whi™o not present themselves for
medical treatment but rather rely upon prayer and God's compassion. Even
the learned seek the advice of physicians when they fall 11l

The law 1s clearix stated in Sefer Shevet vehuada A patient, or his
relatives, are Toraitically obligated to contact an experienced physician and
to acquire the medications which will aid him One who relies upon a
miraculous healing is foolish and will have to account for his actions in the
future However, 1t must be recognized that occasionally a person will be
struck with an 11iness that the physicians cannot heal In this case 1t Is
permissible to assume that this i1s God's will and no human intervention will
avail However, if one's 11lness 1s curable and he does not make use of
human medical knowledge, he is a fool He may be likened to one who walks
into a burning fire - 1t i1s not God's decree that he should die at this time

The same conclusion is reached in Sircher Yoser of R Azulai He avers
that in our day the patient is obligated Lo seek medical help and may not
rely upon divine miracles By refusing to seek medical help, the patient Is
essentially stating that ne is greater Lhan the pious of many generations
who relled upon human physicians. This pehavior Is reprehensible as it
smacks of arrogant piety and transgresses the general principie that an
endangered person should not depend on miracles. One should act according

_to accepted-human behavioral standards It is normative for people to
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subject themselves to human medicine but simultaneously one should not
forget to pray for Divine Mercy

Similarly, R Baer |ybshitz comments that the physician was granted
permission to treat all 11iness - whether they be externai or internal
Furthermore, he opines that this permission 15 of the nature of cbligation
and that it 1s included in the category df saving a human life In this
matter, the zealous are to be praised One who denies himselfl treatment is
comparable to one who has spilt blood A patient must not refuse medical
help but neither should he rely solely upon human medical care Trust in God
must be maintained and the patient should pray that God aids the physician
so that he will not err The patient should view the physician as God's
emissary so that 1t may not be said regarding him, “in 11Iness he did not seek
the Lord but relied upon physicians™ (2 Chronicles 16:12)

Regarding this matter the Say/! Hagash remarks that King Asa s
transgression as reflected in 2 Chronicles 1612 was that he relied solely
upon physicians If one maintains their faith in God, praying that God will
send him healing through the hand of the physicians, it is permissibie to
seek medical help even for ilinesses whose source is other than human All
of Israel behaves in this manner

R. Aharon Berechiah in Mz avar Yabok states that any patient who
does not seek medical help 1s considered a sinner. He cautions that one who
pursues medical aid must take note of the fact that God created the world
with certain plants whose purpose is to cure certain ilinesses.

:n the Zonar, end of Parashat Haazinu, Dt. 32 10, the paternal
relationship between the physician and the patient is developed through
midrasfifc techniques. The verse reads “He found him in 3 desert region,/ In
an empty how!ing waste./ He engirded him, watched over him,/ Guarded him
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as the pupil of his eye "* Each phrase of this verse 1s applied Lo the
relationship developed between the physician and the patient The
physician, according to this schema, becomes the protector - the parent
figure - of the patient

As Waldenberg points out in the'femainder of the responsum, there
are situations which cause this general principle (that the physician is
obligated to treat the 111) to be questioned Is the physician permitted to
engage In all types of medical treatment? May the physician treat a defect
which causes the patlént no harm nor pain? The case of the barren woman
demonstrates one manner in which these problems may be approached
waldenberg concludes, with much textual support, that it is permissible for
physicians to attempt to treat a barren woman.
Naturally the performance of plastic surgery for cosmetic reasons raises
similar questions Waldenberg presents a very strong case againrst elective
cosmetic surgery He claims that this procedure not only prevents the
physician from engaging in more significant work bul that i1t also cannot be
permitted on the basis of the verse "and you shall returr 1t (a lost object) to
him " It should be recalled that this 1s one of the verses employed in
understanding the physician’'s occupation to be an obiigation Additionally,
plastic surgery symbolizes an 1llegitimate desire to undo or outdo God's
creative force. A lack of humility i< sensed with the performance of
unnecessary cosmetic surgery. For marginal cases of this type, the Toraitic
permission to engage in the practice of healing must be carefully examined.
Carte blanche is not given to the physician

o=

~* Tanakh: A New Translation of the Holy Scriptures, Philadelphia: Jewish

Publication Society, 1985, p. 326
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TSITS ELIEZER VOLUME 11, SECTION 42

In addition to the many opinions discussed In the previous section
regarding the physician's obligation vis-a-vis medicine, It will be
worthwhile to lengthen the discussion by considering the words of Rabbi
Yohonatan Eybeschuetz, the author of kKeref; uFelef! He avers that.a
physician's knowledge |s always hypothetical as he must judge from
common sense and visual perception [t s 1or this reason that the sages
declared (Kiddushin 823a) "the finest of the physicians is destined for
Gehenna " The author opines that the Toraitic allowance for engaging 1n
medical science extends only to external wounds D1agnosis of external
wounds is more precise since they are visible 1o the eye The treatment of
internal wounds 1s guesswork - one may die from such cures

Eybeschuetz’'s method of differentiating between internal and
external wounds is similar to the methodology of |bn Ezra and Bahya, though
his reasoning differs He bases his opinion on the availability of visible
evidence. A physician who diagnoses on the basis of hypothetical evidence
follows a dangerous path which leads to the entrance of Gehenna. In an age
in which diagnosis of internal wounds can be based on visible evidence such
as x-rays, the physician is likewise ob'igated to treat these wounds

2) Eybeschuetz did not address the werds of RAMBAN on /orat Haadam
which, as has been previously discussed, present a similar conflict to the
statement in Kiddushin 82a. Relying upon RAMBAN, waldenberg suggests a
different understanding of the rabbinic saying “the finest of the physicians
are destined for Gehenna.”™ He recognizes that medicine iIs an inexact
- science - what cures one may cause the death of another. This phrase,

acgordir-lg_ _tg.ﬂamrmrﬁ; may be Tr;{;fﬁreted to mean that physicians should
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act with great caution He insists that this phrase does not forbid the
practice of any form of medicine as implied by Eybeschuetz Rather the
situation of the physician is similar to that of the butcher and driver 41so
discussed in Kiddushin B2a. Their professions are not forbidden but they
must exercise caution in order to avold sin

waldenberg concludes that any Dhyswlsﬁ. who administers medical
care with great thought and caution is not prohibited from engaging in the
practice of medicine Since medicine IS an inexact science, we must accept
the fact that a treatment may cure one patient while it kilis another
Despite the danger involved, the physician 1s Toraitically commanded to
treat the 111 The phrase “the finest of the physicians are destined for
Gehenna™ comes to warn the physician that he should act with caution as the
door of Gehenna 1s always open before him When one 1S engaged In 2
professiof: like medicine, which may become monatonous and in which
fatlure 1s frequent, cautious action 1s of great importance One who
dispenses medicine while employing his full knowledge and acting with
great caution and diligence brings much merit to himself

A different interpretation i1s presented in 7//eret ¥aakov |t s there
claimed that the Mishnah i< referring to one who considers himself to be
among the rinest of the physicians. His arrogance |s based on dubious
knowledge and prevents him from seeking the counsel of colieagues He is
Itkely to act hastily and thus harm the patient This is the implication of
"the rfinest of the physicians are destined for Gehenna.”

3) A further interpretation is offered by the author of enachem Haim
In his commentary on the Mishnah, Ao/ Sorér He suggests that “finest”

2 ..-—efers to thoSe physicians who are overly diligent. They investigate every
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possible cure, searching for the rinest Many patients may die due to his
experimentation This type of physician is destined for Gehenna

4) In conclusion, Waldenberg offers another interpretation to the
problematic verse 2 Chronicles 16 12 which discusses the sin of King Asa
A discussion In Sotah 10a sheds some light o the matter The rabbis
interpret the verse in 1 Kings 1523 “but In the time of his old age he (Asal
was diseased In his feet” to mean that Asa was struck with gout Raba adds
that Asa was thus punished because he imposed forced 1abor on the scholars
One may wonder why the rabbls proposed that gout was the 11iness from
which he suffered Furthermore, why did the sages presume that the sin for
which he was punished was enslaving the scholars? Gout was one of the
diseases for which the physicians could offer no heip Asa would seek
medical help but his efforts would be in vain, The rabbis derived the
specifiz sin of disgracing the scholars from the verse "in his 1liness he did
not seek the Lard™ The definite article MR precedes the word "Lord” in the
Hebrew Rabbi Akiva taught that the definite article functions as an
inclusive term. Asa not only disregarded God by seeking only human
medicine, he also disgraced the scholars by not allowing them to retain
their proper place I\n society The presence of the definite article teaches
us that Asa's sin was not only directed against God. This is apparent from
the fact that he imposed forced |abor upon the sages Our rabbis have taught
that one who degrades a schalar will find no cure for his affiictions These
are the reasons why the rabbis believe that Asa was struck with gout and
that he was punished on account of his ensiavement of the scholars. The
same expléna;g,qn Is presented in the cellection of responsa 7 sAwvah

: PP ’"‘f";eaaam number 325
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waldenberg clarifies that the cure to Asas I1iness was repentence,
release of the scholars from forced labor, and praying to God Since he dic
not recognize that his transgression was the source of nis 111ness, he sougnt
medical nelp The physicians, of course, were incapable of soothing his
discomfort According to Waldenberq. this is the best explanation of the

Asa saga

TEXTUAL ANALYSIS - SECTION 1|

waldenberg's plethora of material on this subject points to the fact
that many theological and textual difficulties must be contempiated as one
attempts to define the role of the physician in modern Jewish soclety
Since Kamat Rache/ s a theoretical treatise, the reader 1s given the
opportunity to understand what Waldenberg would view as the ideal
situation Throughout this material the reader will notice that waldenberg
relies heavily on RAMBAN as the basis for his discussions This IS
particularly interesting since RAMBAN appears to offer opinions 1n conflict
to one another in his treatise 7orat Haagam and his comments on parashat
B'chukotai As Waldenberg suggests in his criticism ot the 7orah 7emiman
above, RAMBAN is an outstanding pillar of the Torah as well as the author of
a most influential treatise on medica! halacha. His comments in parashat
B'chukotai canot be blithely dismissed. Waldenberg 15 thus forced to build
an argument that supports one of the texts over the other or to analyze the
two documents in such a way that the conflict between them is resolved.
This method should allow the reader to discover Waldenberg's
pre'suppos_itions and pre judices.

A ‘Galdenberg chooses to open his discussion of the role of the physician

- vis-a-vis God with a discussion in Kamat Rache/ | of the verse in 2

39



Chronicles 1612 King Asa 1s apparently implicated for his use of
physicians during his tliness waldenberg brings forth from this verse the
most basic, practical, theological problem which must be adequately
resolved before further discussion of the role of the physician 1n society
can be addressed |t 1S possible to place such great trust in the human
physician that one forgets that the most fafthful healer is God During
times of sickness, the patient exposes his true colors Will he close his
eyes to the Power tnat created the universe 1n favor of the more immediate
and visibie physician whose know ledge of the human body and available
cures seems to promise him the most 11kely chance of recovery?

It 15 not only the question of this human weakness which waldenberg
addresses but also the inore basic question of what is the need for
physicians 1f God is truly the 0°71 89117 The resolution presented by
waldenperg to this latter probiem is one familiar to the student of Jewish
law. He suggests that allowance must be made for the imperfect human
condition Truly, God is the Source behind healing but few these days are
worthy of 3 direct Divine Healing. For now, physicians, as God's emissaries,
may do their best to restore health to the 111 At a future time Israel will
return to her exalted status and the intermediary of the physician will no
longer be a necessity

Recognizing that this compromise to the human condition in the form
of the physician may lead the blind astray Waldenberg continually
emphasizes that bath the physician and the patient must constantly beseech
God for the strength to dispense and receive effective cures. The hierarchy
of God-physician-patient is presented as tne resolution to this challenge

Waldenberg's differentiation between the ideal world and the real

_ . m=World is one which runs through his entire discussion of the role of the
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physician in society The conflict presented between RAMBAN'S comments
on parashat B'chukotai and those in 7oral Haadam on the right of the patient
to seek medical help 1S assuaged by Waldenberg's insistence that 7orat
Haadam refers to practical situations while the comments on B'chukotai
refer to an 1dez! situation Clearly, Waldenberg is attempting to establish
that the practice of medicine In modern times 1S ac?eptable in terms of
Jewish theology He offers no conclusive evidence for his supposition that
one document represents a utopia while the other was composed to offer
practical advice His solution is attractive but not well supported
Fortunately nis attempt to show that the practice of medicine 1s not
only understood to be Toraitically permissible but also commanded is
significantly more convincing Exodus 21 19 (“heal, he shall surely heal”) is
shown to be the basic prooftext for the claim that the practice of medaicine
IS Pentateuchally ordained The repetition of the word heal allows
Waldenberg to present an abundance of traditional commentaries in order to
show that no distinction between types of wounds, or between patient and
physician is acceptable in defining the Jewish position on the practice of
medicine. Waldenberg 1s careful to not allow the Toraitic basis for the
practice of medicine to rest on one verse alone He is careful to have the
reader note that at least two other verses lead to the same conclusion -
Leviticus 19:18 “you shall love your neighbor as yeurself” and Deuteronomy
22:2 which speaks of returning a lost object to the rightful owner. With
the help of hermeneutical principles, wWaldenberg establishes that the
practice of medicine, even when the saving of 3 life is not directly involved,
is Divinely commanded.
. \t:1s.Interesting to note that despite the fact that he is able to
present some rather strong, halachicly sound prooftexts, waldenberg feels
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free to suppoort his opinions with midrashim as well He first establishes
God's role in allowing humans to practice medicine with the midrash from
Serer 7astibetz Katan discussed In Aamat Rache/ | The midrash about
Rabbi Ishmae! and Rabb) Akiva discussed in Aamat Kache/ 20 1s yet another
example of waldenberg's willingness to emphasize a halachic point with the
use of non-halachic material Since thesedpalachic points are dependent on
information derived from the sphere of theology, this proves to be an
example of halachic theology The accepted view must be established
according to halachic procedures, but the material in question wil! pe
3qQadic in nature

Though one may justify the use of midrashim, there are several places
in the preceding material where Waldenberg places himsell on rather shaky
grounds Invalume |1, section 41 his rejection of the analogy of the
relationships between parent child and physician teacher in favor of the
dubious explanation about different means of medicai care Is, at best,
questionable One further exampie can be found in the material presented
above from volume ten of his responsa. Waldenberg suggests that the
predetermination of the cessation of affliction (Avodah Zarah S5a) implies
that God accounted for the existence of human medicines and physicians
This is a rather illogical jump for if God determines when an i1iness will
conclude, He is certainly omnipotent and thus capable of eradicating the
sickness without the help of human medicines or physicians. It is important
to note that in order to resolve contradictions among the sources which are
not resolved by his predecessors, he will create his own reasoning

The main points which Waldenberg has established in this section are
that both the physician and the patient are Toraitically obligated to engage

ot ""-"*Ih“medica'\uséience. that the physician is to be viewed as an emissary of God
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and not 3 separate source of healing, and that Iliness may be the resuit of
individual or community Sins or personal carelessness Wwaldenberg has aiso
made 1t clear that human medicine 1S necessartly an imperfect science but
that we can look forward to 3 time when healing, 'n 1ts perfect form, will

1

come directly from God

SECTION 2: EXCEPTIONS, LIMITATIONS AND CONFLICTS

Since Waldenberg has interpreted Jewish tradition to say that the
physicianr 15 obligated by Toraitic law to engage In the practice of medicine,
he must confront the possible exceptions to this general rule Are all
physicians at ali times to place the practice of medicine above al! other
commangments - Including those of prayer and Shabbat? s the physician
permitted or obliged to endanger himself in order to treat his patient?
what If this treatment required of the physician great effort or
embarassment? Does this principle apply equally to all physicians - botn
the experts and the interns? Waldenberq's responses are summarized in
detail below

RAMAT RACHEL 22

Arokh HaShulchan, 336b However, one who Is not an expert and
one who has not received a license from the court permitting him to
practice medicine, in our days it must be government sanctioned, may not
engage In the art of healing. There should also be no one about who 1S more
knowledgeable than he. One who practices medicine disregarding these
precepts ‘anqbgnfs is I1able for the spilling of blood.

-
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1) It is interesting to note that neither the JUR Shulchan Arukh nor
RAMBAN In 7orat Haagam mention that a physician must obtain permission
from the court in order to practice medicine In these codes 1t s the degree
of the physician's expertise which makes him suitable to engage n the
medical profession All three employ practically the same language One
may practice medicine if he "15 an expert and knowledgeable in this area and
there 15 no Jne In the vicinity of greater experience ™ |t 1S not mentioned
that court endorsement 1s one of the requirements In the case where the
patient 1s harmed by the physician's cure, these codes do refer the matter to
the court (ie agovernment license protects the physician from hability)
Nevertheless, it is clear that, according to the sources, an expert and
know 'edgeable physician may practice medicine without first receiving
court approval

This can be explained by pointing out that the court is not quaiified to
judge the level of the physician's expertise The permission of the court
merely confirms that the physician agrees Lo treat the community to the
best of his ability and know ledge, recognizing that at times he will succeed
and at times he will fail. when permission 1S thus granted, he 1s not
responsible for payment of damage claims This i1s similar to the case
presented in Sanhedrin Sz Rav salqg, "One who wants to decide monetary
cases by himself and be freed fron) liability if he errs, must obtain
permissicn from the court of the Resh Galuta (exilarch)™ The lack of the

court’s sanction does not delay or prevent an expert physician from engaging

.In the practice of medicine, but it makes him liable for damages should he

err in his practice.
2) The problem of how a court can judge the expertise of a physician
is addressed in Serer Shu/chan Gvohah. |1 a panel of physicians IS
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comprised to judge cclleagues entering the vicinity, the requirement that
one practice in an area in wihich there are none of greater medical renown
cannot be fulfilled (1 e the panel of physicians would be viewed as of
greater medicai stature ) Rather a normal court of judges is the supject of
this statement The judges are not to engage In an assessment of ther
physician s competence The Arok/) Hasnulczﬁan IS discussing the spec:fic
case of a physician who enters the town with written credentials. The
court 1S to examine the signatures and determine their authenticity Inths
manner, the court grants permission to the physician to practice medicine in
the area

waldenberg maintains that a court comprised of men who know
nothing about medicine cannot determine the relative expertise of a
physician He believes that the explanantion in the Shu/chan Gvohah \s a
forced attempt to be true to the 7ur; Shu/chan Arukf and RAMBAN It is toc
obvious that in the particular case mentioned court approval 1s necessary
waldenberg avers that court permission 1S required in all situations For
waldenberg, the first sugggestion of the SAu/chan G vohah (that a court of
physicians be established) Is preferable despite the conclusion that this
leads to a type of logical absurdity He resolves this probiem by limiting
the scope of the Arokh HaShu/chan's decree that a physician may not
practice in a community where there are physicians of greater stature than
he Waldenberg points out that this rule is inoperable in large cities where
there is a shortage of physicians Clearly physicians who are of lesser
stature are permitted, even obligated, to work In such areas despite the
fact that others may be more knowledgeable than they

.~ elerDhvrel Shau/ contends that the court must be composed of

medical experts but presents the same problem discussed in Shv/chan
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Gvohah Waldenberg maintains that this 1s not problematic since he
understands the courts involvement to be one of coordination between the
physician and the society The judges are not ruling on anything which
requires medical knowledge The court will rely on the writt\;}z\L
recommendations of experts in order to determine the physician's expertise

waldenterg finds support for his claim in Seser Bert Hille/ The
argument 1s presented that I1f a community accepts the services of a
particular physician, who carries recommendations from other expert
physicians referring to him as ‘doctor’, this is the equivalent of court
sanction to practice medicine Ze/t Ai//e/ extends the argument further
Even if the physician has no written confirmation of his expertise but
proves that he can comprehend medical textbooks and that such know ledge
1S familiar to him, he may be considered an expert |f the community
accepts his services, he I1s exempt from legal proceedings should he err and
harm 3 patient Certainly the community is not capable of assessing the
relative expertise of the physician, especially if he does not have written
recommendations. Thus, the matter of granting permission to practice
medicine centers around the community's acceptance of the physician's
Services.

4) It is also important to mention that in our day no one seems to
take recelving rabbinic court sanction very seriously. Apparently the only
reason for the court's invoivement was the exemption from iegal s
proceedings in the event that the physician inadvertentiy harmed the -
patient. The community’s tacit acceptance of the physician's seryices” |

serves the-same purpose. Furthermore, the governments of the countries in~—

which we live have taken over this responsibiliity. This law was initially
instituted to comply with the government. It has no Toraitic force.
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5) Regarding the rule that a physician may not practice in the
vicinity of one who 1S of greater medical stature than he, waldenberg
remarks that this applies only when the greater physician 1s capable of
meeting the needs cf all of the patients in the area Otherwise the less
experienced physician Is certainly permitted to treat patients despite the
presence of one of greater medical renown t'ﬁ'an he in the proximity
The less experienced physician may also treat well known diseases and
perform routine operations In the company of one more experienced or
knowledgeable than he * Birche! Yoser insists that the patient seek the
most experienced physicians Otherwise, given the prevalence of
Incompetent physicians, the patient is liable for harm caused to himself

Clearly the intention here is regarding the physician who has no
credentials and was not properly trained We are not stringent concerring
this matter as it has become the government's responsibility One should do
what appears to him to be proper S//res Shiure! Bracha contends thau it 1s
the rabbis responsibility to insure that young physicians not seize too much
responsibility when more experienced physicians are available Sefer
I1sgeret Shu/chan emphasizes the necessity for some type of regulation
ViS-3-Vvis physicians practicing medicine. He believes that the rule “one
may not practice in the vicinity of one of greater renown” was enacted to
prevent witch doctors and other quacks from treating patients These
quacks have caused the deaths of many. They apply medicine like a blind
man in a chimney Since, in our day, the government regulates the matter,
we do not need-to be involved. A person cannot simply claim the title
Dnys;.ﬂan without first presenting qualifications. Any physician who

l‘%al r&on nues by comparing the laws regarding the young physician
to those go the young scholar See Yoreh Deah 242
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geviates from the accepted norm of treatment is likely to be prosecuted
This appiies. of course, only if the method of treatment was not an
improvement over the standard cure

If 3 physician of renown demands 2 fee above the means of the
patient, the patient may seek the help of a |gss-experienced physician This
IS easily justified by resorting to the comment of Be/t Hi//e/ discussed
above

6) The phystician, especially if he IS less experienced, must always be
clear regarding the course of medical treatment for his patients If 3
question arises, he must put aside his embarassment and take counsel with
those who are of greater renown. A physician should always act as if there
IS a sword between his thighs and the door of Gehenna IS open beneath him
His profession, when executed without caution, 1s comparable to that of
highway robbers RAMBAN, in 7orat Haagam, declares that that medicine
always contains a degree of danger - what cures one, kills another Thus the
Mishnah warns thatl the best of physicians are destined for Gehenna
Nevertheless, there is no prohibition regarding the employment of medical
technology A physician, like an animal slaughterer, must conduct himself
with absolute dignity In this way he w!il be deserving of merit and add
merit to the name of his profession

The phrase “the best of the physicians is destined for Gehenna™ has
been the source of varied interpretation. 7//eret Y/srae/ remarks that this
phrase refers to the physician whe thinks that he is the finest and becomes
to prowd to ask the advice of others. This type of physician may act hastily



and not check medical books when appropriate The physiCian who remains

humble and cautious In his work will be greatly rewarded and praised *

T5/TS EL/EZER VOLUME 9, Section 17, Chapter 7,

paragraphs 6 and 7

6) If aphysician s summoned to treat an engéngered patient while
reciting the Amidah or reading the weekly Torah portion, he must cease
praying and treat the patient immediately

The same situation s discussed \n the responsa collection Lev Haim
He concurs that even if the time for praying that service will pass, the
physician 1s permitted to leave the synagogue at any time in order to treat
the patient

7) Serer Hadgre: Deah comments that iIf there 1S no other way 1o
rescue the patient, nothing takes precedence over saving a life Even if
there was an alternative way to save the patient, one may claim that the
physican should, nevertheless, immediately attend to the patient The
principle of priorities expounded in the Shw/chan ArukR Yoreh Deah 259°° |
may be involved The Maharshal rejects this reasoning stating that the
saving of a l1fe does not, in all cases, supercede the study of Torah The
Turer Zahav and the Oreesha do not resolve the problem in his opinion. In
any case, we are not stringent when lives are at stake

waldenberg comments that the ROSH, 7UR and Shu/chan Arukh permit

the physician to leave the synagogue in order to treat an endangered patient

* The remainder of this responsum, paragraphs 7 and 8, deal with subjects
beyond the-scope of oy interest. In these paragraphs Waldenberg discusses
ing unprescribed medications and the role of the
prescribing medications.

** The laws c0 ing the distribution of funds collected for purposes
other than their suggested or actual usage is discussed in this section
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even if alternative methods to a1d the patient are avallable They do
consider this action to be in consonance with the principle of priorities
outlined in the Shuvichan Arukh Waldenberg does not understand why the
Haare! Deah finas the comments of the 7urer Zahav and the [Jreesha to be
insufficient.

It should be noted that the author of Aaares Dean dgrees with the
general consensus that when there 1s no alternative, the pnysician must
interrupt his praying or studying in order to treat an endangered patient
Afterall, not every physician |s capable of treating every patient As
mentioned in Yoreh Deah 3363 “a DhySlCla;‘\ who refuses to practice medicine
Is likened to one who has spilt blood.” This ruling applies even In the case
that another physician 1S avaiiable to treat the patient Not all patients

benefit equally from all physicians

VOLUME 10, SECTION 13, PARAGRAPH 5

Waldenberg continues with a discussion of the possible conflict that
could arise for a physician during the time of prayer

Serer Minchat Aharon, basing itself on Michnah Shabbat | 2, mentions
that one should not study or engage in judgment at the time of afternoon
prayers. He suggests that there 1s no differentiation in this matter between
a judge and a Jewish physician who is attending a consultation session with
other physicians The advisory session has a tendency tc become prolonged
with a plurality of opinions expressed and a detailed examination of all
possibilities. These meetings may be more than an hour's length. It is
possible that tngrf;\atter wtl:f be prolonged to such.an extent that the
physician wi]_}’ﬁpt:h\ay_;fe irjg é:nortunity to pray the afternoon prayers at all
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This ruling applies, says Waldenberg, when the patient 15 not in
immediate danger [f the patient 1s endangered 1t 1s not only permitted but
also obligatory for the physician to arrange an advisory session without
hesitation even If 1t 15 close to the time of afternoon prayers He shou!d
furthermore not fear that the time for recitation of the prayers will pass

Serer Petach Hall vir concurs that when the patient 1S endangered the
physician 1S obligated to take counsel with h:; colleagues He should not
fear that the time of the afternoon prayers will pass as he 1s engaged in the
commandment of “do not stand idly by the blood of your neighbor -

Petach Halvir yustifigs his comments by the fact that the recitation
of afternoon prayers i1s not Toraitically based Wwaldenberg suggests that
such justification-is unnecessary He claims that it makes no difference as
to whether or not mincha 1s Toraitically based The appropriate point Is
that nothing takes precedence over the commandment of saving a iife. Thus
an aavisory meeting on a l1fe and death situation supercedes even the
recitation of the morning Shema (a clearly Toraitically-based obligatiun)
Just as 1t 1s permissible to transgress the Sabbath commandments in order
to aid the ill, thus it is permissible to arrange advisory sessions whenever
necessary. It matters not whether the patient, in the end, actually benefits
from these meetings

Yet, remarks the Petach Ovir; \T the patient will not te further
harmed by waiting an additional hour so that the physician can recite the
afternoon prayers, the physician should do so Waldenberg disagrees
suggesting that in this case it is preferable to rearrange the daily schedule
andﬁrm'd/t;e?‘auxisow meeting prior to the time of mincha. Thus the patient
receives treat&hent earlier and the physician is still able to pray the

2= /‘ataomﬁsemu at its proper time.
- .
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Since it is permissible to suspend the laws of the Sabbath in order to
treal an endangered patient through the hermeneutical principle of kal
v'homer, we may assume that it 1s permissible to abstain from reciting

obligatory prayers in order to treat such patients

TSIT5 EL/EZER VOLUME B, SECTION 1S, CHAPTER 7,

Paragraph 21

Waldenberq addresses a question posed by the Hatam Sofer (responsa
Orah Hayim, no 82) Why 15 1t permissible to glaughter an animal on the
Sabbath if 2 patient sc requires but forbidder to serve him non-kosher
meat? One response may be that 3 transgression 's committed with each
and every moutnful of non-kosher food The RASHBA raises an ob)ection to
this citing the beginning of tractate Shabbat (4a) ~A person should not
Infringe even 3 minor 1njunction so that his friend may merit ™ Given this
and the fact that the punishment for deliberately transgressing the Sabbath
1aws 15 stoning, why should one not feed a patient non-kosher meat (which
would thus avuid the necessity of slaughtering on Shabbat)? This objection
IS rejected on the basis that slaughtering an animal on the Sabbath in order
to save the endangered 1S not considered a transgression. Rather, it 1s a
positive commandment to profane the Sabbath or to transgress prohibitions
In order to sustain life It matters not if the patient acts on his own behalf
or If someone else acts for him. This is similar to the case of the
circumcision which must be performed on the Sabbath. It Is a positive
commandment and may be fulfilied by anyone.

Furthermore, this 1s not a case of “infringing a minar injunction so
that amlghb& may. m.er}t (Pmsrefers to cases like the freeing of a slave
~ 80 t)a‘at he may fulr\Tf_t\Ne :ommandment of ‘be fruitful and multiply’) In the
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case of feeding a patient non-kosher meat or slaughtering kosher meat on
the Sabbath,.the 1ssue Involved 1s not that of someone else slaughtering on
behalf of the patient Everyone is commanded to care for the welfare of
others Even if the patient himself could slz;ﬁgnter the animal, the problem
would still exist The operating principle is that we suspend the laws of
Shabbat 1n order to save lives
The Hatam Sofer alsa potes that the suspension of the Sabbath laws
to a1d tha endangered 1s not considered profaning the Sabbath He, likewise,
mentions that such behavior 1s mandatory and comparable to the case of
circumcision on the Sabbath That 1S to say, one 1s not "doing™ on behalf of
another, one “does” on behalf of himself in fulfillment of the commandment
of saving a life He comments that just as anyone who 1s skilled in the
practice of circumcision 1S obligated to see that a child is circumcised, so
anyone who can aid 3 patient 1s obligated to do so
waldenberg addends that he found a surprising response in R Shlomo
Kluger's 4aganhot Hochmat Shiomo 1 shame or excessive burden is placed
upon the rescuer, he claims that the rescuer 1s not under obligation to save
the endangered. This rule aiso applies to a sage who would have to sacrifice
his dignity while attempting to save the endangered. Waldenberg points out
that this is a problematic position, citing Yoma 84b - “even where there
would be an opportunity for others to perform the commandment of saving a
.-’%nd thus transgressing the Sabbath laws, the leaders of the community
(RAAQM and otners comment - “the great sages”) should perform the rescue
7 , = on themsélves Waldenberg suggests that this text implies that no
: ‘ I g;cause of dignity, is exempt from the commandment of saving a life.
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Referring back to the difficulty raised by the Hatam Sofer,
waldenberg mentions that the TASHBETZ and Rabbenu Nissim address the

1S5ue

T5/75 ELIEZER, VOLUME *8, SECTION *15, CHAPTER “10,
PARAGRAPH #13, (first words - HagRADBAZ sham)

The RADBAZ comments that one 1s not required to possibly endanger
himself in order to save another Moreover, he continues, if one i1s strict and
does place himself in danger, he 1s 3 pious fool Possible danger to oneself
outweighs the certain danger to another As opposed to this, Sefer Mesrat
Anayim quotes the Yerushalmi Terumot 8 4 which bias one to endanger
himself 1n order to save another, for the danger of the redeemer 1s
questionable while that of the endangered is certain Tne silence of the
poskim 1s Laken to mean that they disagree with the Yerushalmi and weould
hold that one i1s not obliged to risk possible danger 1n order to save another
The APitcher T shuvah conciude that one must consider well whether or not
the situation implies personal risk but should not be overly precise in their
determination This is similar to the case presented 1n Baba Metziz 33a(1e
one should not be punctilious in his observance of the rule that the
reclaiming of your property supercedes the rec'aiming of a neighbor's
property ) Inboth cases one 1s warned that selfish behavicr will lead to the
end which one is attempting to avoid

Regarding the physician who may endanger himself by treating a
patient with 2 contagious 1liness, according to the letter of the law the

‘physician is not required to treat the patient. He should, however, seriously

| consider the extent to which he would be endangering himself
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TSITS ELIEZER, VOLUME 9, CHAPTER 11, paragraph 2

As was noted earlier (vol 8, section |5, chapter 7, paragraph 21), R
Shiomo Kluger, author of AHggahot Hochmar Shieme maintains that the
commandment you shall return (3 lost object) to him” does not extend to 3
sage who would lose his dignity by fulfilling the commandment R Y Alishav,
in 2 letter to Waldeberg, re)ects this interpretation claiming that no such
limits or exceptions should be placea upon this commandent 1f 2 sage's
daughter was drowning i1n a river would he do nothing? There is no reason
for exempting the sage from this commandment especially when life 15 at
stake Alishav, thus, also reject Kluger s reading of Sanhedrin 73 from

which the hmitation on “you shall return 1t to him™ 1S derived.

TS5ITS ELIEZER VOLUME 9, SECTION 17, CHAPTER S

1) The first paragraph is a summary of volume 8, section 15, chapter
10, paragraph |3 presented above (1 e the position of RADBAZ that the
physician may not endanger himself In order to aid others)

2) As waldenberg previously indicated a responsum of Moshe

Isserles emphasizes that the physician 1s required to treat a patient despite
possible harm to himself The following case 1S discussed In the responsurn
Reuven rents his home to Shimon. After the agreement has been completed
but before Shimon takes possession, Shimon's wife becomes contagiously
{11 Thus, Reuven wishes to delay Shimon's entrance into the house Isserles
declares that this is not sufficient reason for postponing the date of
Shimon's entrance Issereles mainiains that "it is a shamie that the disease
1S cgotaglous A remorseful person understands that God's will 1s behind
both the 1llnbss and the cure Yet, If we agreed to Reuven's request, all of
,H‘r\?ws of\nsttmg the sick would be annulled. There Is a fine line between

. ay
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that which is contagious and that which 1s not. Only In the case of skin
diseases do we forbid visitation”™ A quotation of this comment can be found
\n S/rter kohen

Netvot HaMishpat (Hoshen Mishpat 312,%2) adds that this applies in
the case that the contagious disease was contracted after the contract was
signed |f she was 111 prior to the signing nf the contract and the |ardlord
was unaware of this, the contract 1s not Dinding.

3) This paragraph discusses the changing attitudes towards
Contagious diseases It 1S not gérmane to our purpose

4) waldenberq suggests that Isserles made mention of skin diseases
particularly , not because he believed that this was the only contagious
form orl 1liness, rather because he found significance in the rabbinic
specification of this type of disease Perhaps when visiting patients with
other types of contagious linesses, one 1S protected by the very
performance of the commandment of visiting the sick

The RADBAZ, on the other hand, was speaking of a more concrete form
of personal risk like the amputation of a limb which would endanger the
entire body It Is permissible to endanger yourse!f in order to help another
In more abstract situations such as travel{eg along a road known to be the
site of highwaymen, through an area in which wild beasts dwell, or diving
into deep water.

Clearly, one 1s prohibited from providing aid to another when he will

__—_Certainly endanger himseif.
we must make this distinction as we know that there 1S a practice of
/ /"\- ': p\aying people who consent to treat contaglous patients. Under what
/' ‘ _g;,\?;e/meﬂmhs can we allow another to enadanger themselves on behalf of 2

patient? would their actions not be accounted to them as wanton suicide?
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Thus, we must conclude that these medical situations do not fall under the
category of “danger

S) Waldenberq suggests that Isserles comments apply to the patient
who 1s himself contagious but whose disease does not spread via air (f the
patient 1s afflicted with a disease transmitted through the atmosphere, the
laws of visiting the sick are rendered inoperable Gefeat care should be
taken to quarantine the patient Isseries would apparently concur with this
as he mentions that one shouid flee from a city at the first sign of plague

Rabb1 Akiva Etger lends support to wWaldenberg's interpretation of
Isserles statement with a comment of R Bachya on Parashat Korach
Commenting un God's command to Meses and Aaron to separate themselves
from the community {(Numbers 16 24) so that God would not destroy them
along with the others, the Bachya remarks, "Why was 1t necessary for God to
S0 nstruct them? Surely God 1S capable of k11ling the majority but
sustaining one who 1s In their midst The case of three covering themselves
with a tallit, two dying and the middle one surviving, 1s well known. Psalms
9' 7 (A thousand may fall at your left side,/ ten thousand at your right,/ but
1t shall not reach you ® ) further strengthens this argument But in the case
of Korach the separation was necessary so that the air contaminated with
plague would not affect them Another possible expianation can be found In
the maxim, "when the measure of justice asserts itself it is unable to
differentiate between the righteous and the evil ~

when the air is polluted with contagions the situation needs to be

— . _considered more seriously There seems to be 2 differentiation between an

/" ~. |Individual struck with such a disease and a larger group. The above

|
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Ingicates that in the case of a larger group the measure of Justice is
incapable of differentiation

Isseries, himself, maintains "that in the matter under discussien, the
111ness 15 carried via the air of the city It 1s verv common - there is not
one hcuse which has not been afflicted One may reasonably conciude that
all men are aware of the 11lness - lsseriegspmnt 15 to deny the landlords
claim that he was unaware of the condition of his new tenant's wife The
landlord must have been aware of the presence of the 11Iness 1n the vicinity
He does not seem terribly foncerned that the disease 1s contagious as he did
not flee from the city Waldenberg prefers Isseries earlier comment that in
general we do not recognize when an 1liness 1s contagious and furthermore
1t 15 not clear when the atmosphere serves as the conductor of the
contagions

~pparently the disease which Isserles was speaking of was not fatal
Otherwise people would have fled the city

6) K nesset HaG do/ah quotes In the name of Isserles that “we a0 not
differentiate between those struck with a plague and other types of
11inesses with regards to the commandment of visiting the sick. We do,
however make an exception to this rule where skin diseases are concerned”
Certainly his intention was not to draw 2 distinction between plagues and
other types of contagious diseases or disease carrying air

It should be noted that Rabbenu Haim Plagi, \n his Se/er Nefesh Ko/
Char strongly criticizes this position of Isserles and K'nesset Gdolah He
claims that Isserles and the others would never have claimed that there 1s
an.obligation tc visit 3 patient who is suffering from a contagious plague If

. .. Lhey had-seen the words of the 77shon/m on this subject
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7) Regarding the physician, perhaps it 1s possible to interpret the
superfluous use of heal” 1n the verse "heal, he shail heal” as granting the
physician permission (i e, commanding him) to treat contagious as well as
non-contagious patients despite the personal danger which is involved
Thus, physicians should rely on the opinions the grea} sages such as
Isserles, Knessel G dp/an, etc Their approach provides treatment for the
contagious patient and assures the physician that while he 1s performing the
commandment of healing no evil will befall him

8) Furthermore, 't \s the way of the world for phystcians to treat all
patients Chaos would be the result of any other poiicy as all people - both
the 111 and the healthy - would object Since we conduct ourselves
according to universal custom, the personal risk a physician entails by
treating the contagiously 111 15 not 1n vain and cannot be considered under
the prohibition c¢f endangering oneself in order to rescue another (This may
have been the intention of Isseries and others who formulated their rulings
during times of plague )

A question of similar significance 1S brought up In the responsa of
/mrei Aish 15 it permissible for a man to enlist in tne army for the sake of
the money that he will thus receive ? The responsum answers that this Is
not considered 3 case of intentional suicide, citing King David's non -
obligatory was as a prooftext. Further proof is offered from tractate
Shevuot 35b - “a government that kills one of six (1n time of war) is not
punished ™ It may still be possible to conclude that in the case of medicine,
permission for treating the contagiously 111 should be sought In an
examination of the superfluous use ¢f “heal” in the verse, “hezl, he shall

surely heal.”, b
4 ” '.” -
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9) waldenberg suggests that just as the Torah permits a worker to
enter dangerous piaces in crder to enter a living, so too the physician, for
the sake of his professiaonal livelthood, may endanger himself Commenting
on Deuteronomy 24 15 "he urgently depends on 1t", Baba Metzia 112a offers
proof for Waldenberg's contention "Did nof%he man climb the 1adder,
suspend himself from a tree, risking death, in order to receive his wages?
Apparently, therefore 1t 1S permissible for a man to risk his hife by
entering dangerous places pn account of his professton (It should te noted
that 1t 1s forbidden to do this casually, without a specific purpose ) This
certainly applies to the physician, especially when state law orders that the
medical hicense of a physician who refuses to treat contagious patients be
revoked

Moga B '¥ehuaga concurs that a Jew may endanger himself, by entering
areas in which wild animals are known to roam, by being an overseas
merchant, etc 1f this is requirea in order to earn a living. If he has no
choice, he 1s permitted to sustain himseif in this manner

10) When the physician must place himself in such g precarious
position, he should take heed to recite a special prayer for deliverance to
God. Noagz B'rehuaa \ikewise mentions the importance of this short prayer
relying on B'rachot 29b as his proof "What 1s a time of crisis? Rav Hisda
said in the name of Mar Ukba, even at a Lime when you are filled with wrath,
etc. Others quote Rav Hisda as saying, ‘at a time when they transgress the
words of Torah™ One who endangers himself transgresses the words of
Torah, for 1t says (Deut. 4:15) "be most careful.” Recognizing his

_transgresston, God's wrath will be upon him and therefore the sages have

instructed those who must so endanger themselves on behalf of their
profession to recite this short prayer in 2 pleasant manner [t is most
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t1tting that the physician engage in this practice before treating a
contagiously 111 patient God wll hearken to his pleas and send Divine help
to the physician as well as the patient

11) Further support for this position may be derived from a
discussion in Arshmat Ko/ Char During a time of plague, one of the
physicians treating the 1!l desired to enter the synagogue He was prevented
from entering the synagogue by a few who feared that‘fnrougn nim they
would contract the plague Plagi discusses whether or not it 1s permissible
to promidit him from entering the synagogue It 1s apparently an accepted
fact that the physician 1s permitted tP engage 1n this type of of healing He
concludes, stating that one who has fled on account of the plague 1s
obligatea to fuifill the commandment of visiting the sick and burying the
dead One who 1s busy performing a3 commandment wil! not be harmed. He
will not meet with the evil and his days will be lengthened

waldenberqg reports that he found recorded in the name of R Isaac
Luria, the "Ar1”, that 1t 1s permissible to visit one struck with plagues as
long as he i1s standing and not sitting Further support is deduced from the
practice of the city of Izameer where special people perform the task Also
several God-fearing people take it upon themselves to care for the 111
during time of plague, to visit the sick and to employ both their money and
their energy \n an attempt to cure them The majority of these God-rearing
people have not met with harm for “one who abides by the commandments
does not meet with harm.”

12) At this point it should be clear that the physician IS permitted to
endanger himself in order to treat patients with contagious flinesses of all
types. Furthermore, such action is considered obligatory. It should be
mentioned that many.of. the authorities disagree with RADBAZ and claim

-
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that the physician 1s commanded to take personal risks if his actions are
likely 1o save another The verse (Deut 44) "you, who hold fast to the Lord

are all alive todav™ 1s offered as a prooftext

TSITS EL/EZER VOLUME 10, SECTION 25, CHAPTER 2!,
Paragraphs 4-7

In reaction to Kluger s claim that the sages are not required to forfeit
their dignity \n order to save a life, the author of Sefer Agucat £zov
responds with strong disagreement “Since we agree that one does
everything within his capabilities to restore a lost object to its owner, and
certainly that one would not forfeit his own fife on account of his dignity,
one may not be exempt from the commandment of saving another's life
because this may involve acting 1n a manner not befit to his stature
Furthermore, how could one think that for the sake of dignity 1t 1s
permissible to allow the loss of a Jewish 1ife? All of the negative precepts
are suspenaed 10 cases of l1fe and death Certainly the laws of saving a life
are not suspended on account of digmity Rather as RAMBAM explains
(Hilchot Shabbat, chapter 2. 1), the highest form of dignity 1s found I1n the
oppor tunity to rescue another That is to say that when saving a life 1s
involved, the prohibitions preventing this act are waived for everyone Thus
arabdi 1s the first one to violate the Sabbath 1n order to save a life.
Regarding the returning of material objects it is permissible to consider
one's dignity, but this i1s not the case when the object i1s live It is the
general consensus that one is obligated to undergo various types of
embarassment in order to save a Jewish life

Furthermore the Sanhedrin 75a prooftext offered by Kluger is
irrelevant to the case at hand. In that situation, the man must be held

responsible for the violent lust which overcame him It would be improper
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to embarass the woman's famtly on his account. He is likened to one who
has lost his sanity Yet, If one sees a neighbor drowning or highwaymen
approaching him, he 1s obligated to embarass himself if necessary in order
to rescue his neighbor He would also be obligated to hire others to aid him
in the rescue attempt

May God forgive the printers who printed such words allowing dignity
and effort to serve as reasons sufficient to permit the death of a Jew One
who saves a Jewish life 1s likened to one who has saved an entire world
This 1s the extent of the comments of Sefer Agudat £zov .

waldenberg clarifies that the case of Sanhedrin 7523 is not only
different because the man must be held accountable for his own lust, but
also because he 1s capable of curing himself by engaging in repentence As
stated In tractate Succah "His distress s self-inflicted, he must resolve
1"

waldenberq finds 1t surprising that Kluger s statement, that "the
matter needs further investigation” and his (Kluger s) cognizance of the
possible conflict flowing from Rashi's comment to Baba Kama 100 that one
1S required to bury another (presumably at the risk of personal
emtarassment)) remains unnoticed by Agugat £zov In any case, Kluger 1s
ltkewise aware of the clarification offered on Baba Metziz 100b that one 1s
obligated to engage In the commandment of saving a life even If It Involves
personal embarassment Thus, the 1ssue here is not an attack against the
printers for their willingness to print Kluger's argument

S) Aguoat £zov offers another prooftext (which apparently supports
Kluger) for his contention from tractate Sotah 2ib "A plous fool IS the type
of persen who sees a woman drownihg in the river and thinks, ‘it 1s improper
for me to look at her in an attempt to save her.” Yet one who does nothing
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to aid a drowning person transgresses the commandment "do not stand 1dly
by the tlood of your neighbor ~ Furthermore, the commandment to return a
lost otject is extended to include returning one's life when it 1S endangered
But since this person iIs called a ptous ool and not a sinner 1t appears that
one 1S not obligated to fulfill this commandment If one's dignity 15 at stake
This explanation 1s rejected because the text does not say that he did not
want to look at her and thus save her I this was the case he would be
considered a sinner Rather the pious fool 1S ong.who at the moment of
saving her, closes his eyes so that he will not 1ook at her in spite that it 1s
permissible to 1ook at her ir order to save her life The pious fool Is acting
beyond the letter of the law He 15 not considered a sinner for he did
attempt to save her but his foolish piety may cause his efforts to meet with
fallure This procftext, according to Agueat £zov, therefore, does not aid
Kluger's argument Dignity 1S of no consequence one 1S always obligated to
save 3 Jewish life | one does not fulfill this duty he 15 thought of as a
sinner This situation Is different - for he did save her

waldenberg rejects this understanding of the Sotah passage He
prefers Meiri's understanding of the text that the man did not save the
woman lest he view her nakedness

Even this interpretation does not aid Kluger The fact that such a man
retains the title pious fool 1s contrary to Kluger's goal This 15 not exactly
the legal exemption on account of personal dignity that he is seeking to
establish. In fact, there 's even an opinion which states that a sage is
forbidden to sacrifice his dignity even If he desires to do so (see Isserles,
Hoshen Mishpat 263, paragraph 3). The Gemara refers to him as a pious foal
rather than as a sinner because he did not intentionally trespass the law

S ‘ 64



with malevolence He was simply mistaken in his interpretation of the
Torah's priorities

Though it Is recognized by many commentators that saving a woman in
such a situation may require seeing her as well as touching her _ since this
is not done for the sake of love It 1S permissible The Se/t Yoses finds this
difficult and prefers to ieave the matter with the suggestion that It be
investigated further The collection of reSbonsa Pne: Yenoshua suggests
that in such a case terror is felt and we should not stop to reflect upon tne
proper course of action In any case there appears to be some halachic
Justification (connected tp the laws of nakedness) ,even though it 1s not
acceptable, for not rescuing the endangered In such a case One who acts 1n
this manner out of honesty and innocence cannot be considered a sinner
Thus the sages called him a pious fool as IS found In Sefer £1shel! Avraham

6) The author of Sefer K// Hemda also disagrees with Kluger He
avers that since this man is called a pious fool, one may conclude that in
capital cases there 1s no exemption on account of dignity The authcr of
Serer K11 Hemaa opines that this man 1s a plous fool because he attempted
Lo save the woman but insisted on taking unnecessary precautions so that he
would not be guilty of transgressing the 1aws of nakedness Serer K/) Hemaa
also states that the Sanhedrin passage 1s best differentiated by the fact
that the man is responsible for his lust Waldenberg rejects this
explanation in favor of his interpretation presented ahove A/ Hemda
further remarks that one is obligated to save another who attempts to
commit suicide. The Sanhedrin passage contains an halachic disagreement
Adaitionally, in that situation the humiliation inflicted upon the woman's
family remains even after the “rescue.” This applies to minors as well

- ‘.J'.."
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despite that fact that they are not obligated to fulfill the the commandment
of saving a life

7) Sefer Neresh Hayah remarks that the situation discussed In the
Sotah passage is not one 1n which the man made no effort to save her (for
the would be called a sinner) but rather the passsage discusses one wha
hires others to perform the rescue Since he did not act immediately, he 15
caled a ptous fool Though tnis 1S not the obviows meaning of the passage 1t
provides support for 3 comment made in the responsa of the TASHBETZ He
avers that one who questions acts improperly The “one who asks questions”
{s one who when given the opportunity to save a life which requires him to
transgress another law choases to reflect upon the situation, deciding to
Instruct others to perform the action so that he does not transgress the
lesser commandment. He thus acts improperly, impiously declaring that it
1S permissible Tor another to transgress the lesser commandments though
he refuses to do so. Therefore he 1S called a pious focl A truly pious man
would net allow himself to manipulate otners to rescue the endangered

while he chooses not to participate

TEXTUAL ANALYSIS AND CONCLUSIONS - SECTION 2

A Close reading of the material presented in this section suggests
that Waldenberg supports the contention that there exist very few, if any,
situations in which the physician may legitimately claim that he should not
be required to treat a patient for religious or personal reasons.
Methodologically, wWalderiberg IS occasionally forced to rely on the fact that
our society is vastly different from the societies which generated the basic
halachic literature and as such certain cautions of an earlier generation (e g
rab.mnic couttiljc_gnsmg of physicians) are no longer of concern in our day.

e
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This type of reasoning, prevalent in the Kamat Kache/ passage above, may
serve as a precedent for further liberal rulings. Waldenberg seems to apply
it rarely and with great caution Nevertheless, it should not escape the
notice of the T1beral halachic scholar that this type of regard for the mores
of modern culture is given some credence in the work of this traditional
halachic author He seems content with the fact that since physicians no
longer request rabbinic court sanction for their practice, it 1s no longer
necessary The reality principle of Jewish law 1s latent but clearly
functional

when faced with the conflict between religious and medical
ebligation (1e treating 2 patient or attending communail prayer) waldenberg
invokes the principle that when lives are at stake we are not stringent
regarding the commandments There need be little discussion over the fact
that when a patient 1s endangersd, the physiclan's first and most important
responsibility Is tending to the patient Wwaldenberg further reads the texts
to Imply that the physician may attend to related medical responsibilities
even when these will not directly lead to the saving of a Iife He cautions
that this principle should be invoked only when necessary He recognizes
that abuse of his lenient ruling 1S possible These responsa lead the reader
to conjecture that for Waldenberg the practice of medicine should have to
contend with as few conflicts as possible He seems to b2 implying that the
very practice of medicine (not just when saving a 1ife is directly involved)
is a commandment of equal or greater stature than those of a ritual nature

Certainly the most difficult question which waldenberg must address
Is wnether or not the physician is obligated to endanger himself (e g. treat
contagious patients) in order to treat a patient. The question is of

PR “Particular importance in our decade as we deal with the fatally contagious
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AIDS disease Does the physician have the right to respectfully decline from
treating those who are in need of his expertise? This type of question
reaches to the very core of medical ethics surrounding the physician

Though Waldenberg admits that there IS no way halachically to force the
physician to treat such a patient, he avers that the physician Is under
ethical obligation to do so He employs the rabbini¢ technique of attaching
significance to apparently superfluous Biblizal words to the verse “heal, he
shall surely heal™ In order to suggest that the physician 1s obligated to
treat both contagious and non-contagious diseases It should be noted that
this 1s wWaldenperg's innovation No other authorities cite this verse to
prove that physicians may risk potential danger in order to treat patients
Additionally, he once again suygests that social reality must be considered
in this situation Chaos will be the result IT physicians refuse to treat
those who are highly contagious Wwaldenberg compares the physician
confronted bv this situation with the worker wno 1s halachically permitted
{2 endanger himself in order to earn a livelihood As a last resort,
waldenberg presents the rabbinic dictum that those who are occupied with
the performance of a commandment will not be harmed He addends that the
physician who must place himseif in danger !n order to treat another should
be zealous In his prayer Waldenberg's pletnora of reasons emphasize that
he does not feel that he has sufficiently established his point. Halacha 1s
rather equivocal on the issue. Since the law does not clearly respond,
waldenberg is forced to face an ethical dilemma for which arguments on
either side may be logically cast. He decides in favor of what he perceives
to be good for the society as a whole as opposed to one individuai physician
within the Society
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In these texts, waldenberg emphasizes the ultimate priority that the
practice of medicine has in the modern halachically observant Jewish
community Neither sagely wisdom, the lack of extended medical
experience, ritual obligation, nor self endangerment exempts the physician
from treating the 111 The obligation of the physician is not only to treat the

i11 but to do s0 even under the most adverse of circumstances Ethics seems
10 demand this much
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CHAPTER THREE
THE JUST REWARD

A bright youngster 1s raised in 2 middle class family and dreams of
becoming a2 medical doctor Her parents are synultaneously pleased with her
aspirations and concerned that the cost of a medical education !s
prohibitive She seeks to get an edge on the competition to get into medical
school by attending one of America’s better known, private undergraduate
institutions. The bills of tmis four-year pre-medical college education will
total maore than $50,000 Guaranteed student loans, university loans and
bank loans will quarantee that this ambitious young woman will have a
chance of acceptance to a medical college The four-year medical school
stint could make her and her family responsible for another §100,000 wortn
of debts. Following medical school, this young meaical doctor will be
required to spend a minimum of two or three years working 72-80-hour
weeks for a salary generally ranging between §18,000 -$25,000 per year
The interest on the loans continues to pile up but there is precious little
money available to make payments. After eleven years of financial ruin,
does not the meaical practitioner, whose services are so vital to our
society, have the right to expect a significant remuneration for services
rendered?

A middle class family with four children receive the news that their
youngest child has developed a rare form of leukemia. The medical bills are
Ilkely to run between $75,000 and § 100,000 per year Their insurance will
cover sllgntly less than half of the cost. Is it not enough that they have to
deal with the pain of the child's iliness and the iingering possibility of his
death, that they should also have to contemplate massive financial
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obligations which his treatment will stipulate? Why is the time of the
physician, whose occupation is often rather mechanical, of greater financiai
importance than the time of the university professor (the fength of whose
training |s somewhat paraliel)? Does the medical profession have the right
to ninancially bleed 1ts patients? oz

Clearly there are ethical justifications on each side of this i1ssue
There is no relative financial value to our health and certainly none exists
when the problem 1s life threatening Simultaneously, such thinking allows
the 111 to be prey to the pnysﬁ:lan‘s financial whims and avarice The very
publication of a magazine entitled Megical Economics, WRICh INStructs
physicians on various opportunities available to them for the expenditure of
their excess income, reveals the fact that the patient may often be the
financial victim According to a Newsweek article a full “one third of
Americas physicians recelve /Med/cal Economics |t 1s not @ magazine they
ieave lying around their waiting room ™!

There 1s no easy solution to the question of what is truly equitable
The physician does not work nine-to-five hours; the accoutrement of a
beeper 15 a twenty-four-hour-a-day responsibilty Wwe cannot lose sight of
the fact that the physician's hours are often untenable yet their
commitment, at least on the part of the majority, has proven to be
unwaning. The issue of equitable Tinancial remuneration for the physician iIs
certainly one for the ethicist.

In addition to these dilemmas, Waldenberg must also address the
question of whether or not Jewish law can even permit a physician to be

paid for her services since we have previously established that such

e s

INewsweek, “A Doctor's Desire to Do Good - And Do Well™, January 26, 1987,
p. 53
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services are considered to be the fulfiliment of 2 Divine Commandment |5
it permissibie to receive financial recompense for the performance of a
mitzvah? Waldenberg addresses these questions both 1S his theoretical
work Kamat Rache/ and 1 a responsum Detailed summaries of his material
are presented below al
RAMAT RACHEL *24

Arokh HaShulchan, 336C Regarding the physicians salary The
TUR has written in the name of Ramban that it IS permissible for the
physician to receive money for his time and trouble Yet, he may not be
compensated for his knowiedge  For example, when the physician merely
instructs his patient to take such and such a drug he may not be
compensated, for that would be reimbursement for know ledge and wisdom
Yet, when the physician travels to the patient, he may receive a fee for his
trouble and likewise when the physician writes a prescription to be filled in
a pharmacy

A) From the Arokh HaShu/chan we learn that when 2 physician Is
troubled, makes use of his time examining patients, or wi ites a
prescription, he may receive a fee for his services But if someone comes to
his home to merely ask his advice regarding an 1iness or drug, he may not be
reimbursed for this distribution of knowledge waldenberg questions
whether or not a physician may receive a fee for simply writing a
prescription when he has not even examined the patient. This does not seem
to be apprec!ably different from oral instruction fer which a fee cannot be
rendered S/rter Cohen agrees that reimbursement for the writing of 2
Drescrl'ollon is unwarranted. [t takes no more time for the physician to
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write out a prescription than i1t does for him to verbally advise the patient
Additionally the cost of the paper i1s insignificant

B) The majority of the texts are in agreement with the Arok»
Hashulchan Shevel rehuda raises arelated question Can one be
reimbursed for the teaching of medical knowledge? Shevet Ye/uia remarks
that this type of instruction 1S similar to other professions ana therefore
one who engages In it may receive a salary Zédah L aDerekn disagrees He
permits the physician salary for his trouble and time spent away from other
things but not for the teaching of medical knowledge M™edical knowledge 1S
a category of Torah study and thus it falls under the rupric of "what God
does without compensation (| e teach Torah), so man does without
compensation” This certainly applies to situations which include
endangered lives /7ateh Moshe supports Zegah [3Derekn on this issue He
denies that the teaching of medicine is similar to other professions as the
acquired medical knowledge will be employed to save lives Thus it isa
commandment whose fulfiliment carries no financial reward

Despite this, Waldenberqg opines that it is permissible to receive a
salary for teaching medicine since the student will apply his know ledoe to
treating Gentiles as well Furthermore, the teacher is certainly eligible to
receive a salary for his time not spent earning money in other ways

C) Though the physician may recelve a fee for his trouble and time, he
may not refuse to treat a person who cannot afford to pay him According to
T Shuvan e ahavah, 1 he does so the court nas the authority to compel him
to treat the poor person Just as 3 mohei must circumcise the son of a poor
man, so 3 physician must treat his atiments The court assumes the
responsibility of circumcising the orphan since circumcision is a Toraitic

commandment.-Likewise, since the Torah commands that 2 lost object be
—-
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returned to 1ts owner (and this 1s extended to include his health), the court
has the responsibility of fulfiiling this commancment for those wha cannot
do so for themselves Thus, the court has the authority to force the
physician to treat the indigent patient

D) It may be imposstble to force a physician to treat a paﬁ’ent free of
charge In this case the court may decelve him, promising him 3 salary and
then not paying him This IS justifiable because the physician 15 not
adnering to the commandment and I5 not behaving as if he is a descendent of
Abraham - the pursuer of righteousness and kindness Furthermore, the
physician should not be paid from the community's charity fund nor should 2
special coliection be established The physician is obligated to treat the
patient free of charge because of his specialized knowledge.

F) If there is more than one physician in town the obiigation to treat
the indigent must be eveniy distributed The community could decide to bay
the physicians from the community charity fund, start a special collection
for the purpose, or establish a system of rotation wherein each physician 1s
responsible for treating, without compensation, a share of the indigent
cases. In wealthier communities, the community should be responsible for
paying the physician a fixed rate when the patient proves that such payment
1S beyond his means.

G) waldenberg concludes by praising Israei’s AKupat Ho/m system as
an excellent way of dealing with this sensitive problem.

RAMAT RACHEL *25
Arokh*}q@ulchan, 3364 11 2 physician specifies a large fee In
“réturn 'rbrt;ls services, a patient is obliged to pay him because his art 1S
what he is selling and one cannot affix_ it with a reiative value. Despite the
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fact that for the physician the practice of medicine IS 2 commandment, as
with any commandment which devolves upon all humans, 1T one has the
opportunity to fulfill it but will only do so on the condition that he recelve a
certain sum of money, we do not reclaim the money  There are those who
say that this ruling is in effect even In the case when the physician has not
yet received his requested fee That is to saﬁnat the patient is required to

pay him

A) This ruling seems to contradict the conclusion reached In the
previous section (i e that a court has the right to force a physician to
administer care free of charge to the indigent) The Arokh Hashuichan
reasons that the physician has the right to specify a large fee because
everyorne 1s subject to fulfilling the commandment This is problematic, as
clearly “everyone” does not have the necessary knowledge and background to
engage in medical science It is more reasonable to conclude that the
commandment of pursuing medical knowledge devolves to a greater extent
upon the physicians than on the rest of the world.

B) waldenberg suggests that the Arokn HaShu/chan was referring only
to other physicians in its use of the phrase “upon all humans™ Thus, in areas
where there are many physicians this law applies, but in a3 place where
there 1s only one physician eligibie to treat the patient, he may not specify
a fee beyond reason.

C) Textual support for Waldenberg's suggestion can be found in the
Levush. The Lewsh remarks that the commandment of returning a lost
object when the object s one’s health-operates differently than with any
othelj lost object. - Whereas, in general, the commandment devolves only on
the f inder of the ob ject regarding one’s health the commandment devolves
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on all humans - that is all who have studied the ways of medicine The
Lewvush clearly states what 1s meant by "all humans™ - only those who would
be capable of fulfilling the commandment (i e physicians)

D) waldenberg's claim is further strengthened by RADBAZ 3
understanding of Ramban s comment on this matter In this case, where
there 15 only one physician capable of treating the patient, Ramban
recognizes that the physician may be likely to specify 3 large fee The idea
that when a "commandment devolves upon 311 humans, if one has the
opportunity to fulfiii 1t but w:lll do so only on the condition that he receive a
sum of money, we do not reclaim the sum”(presumably, after he has been
paid) 1s employed as support In this particular case the obligation falls only
on the individual physician - 1f he does not attempt to save the patient he
has transgressed a positive commandment. If he 15 given a fee as a gift, he
may keep 1t If, however, he was pald 3 salary because the patient felt that
he was legally obligated to do so, the physician may not keep the money
This explanation of RADBAZ clarifies the contradictory readings of the
Shuichan Arukh and the Arokh Hashulchan

E) On the other hand there is an argument to be made for granting the
physician the fees that he requests Not doing so may endanger future
patients. Zedah LaDerekh also makes note of this problem

The RAMA and Yam Shel Shiomo both suggest that the physician be
paid what he requests since 1t 1S the custom of our times to pay physicians
well

Thus the physician and patient should agree on an appropriate payment
in advance of the treatment. The patient Is obligated to pay the specified
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It has been established that the physician should receive the
compensation he requests Waldenberg strongly urges the physicians ta
understand that this may cause severe financtial problems for many families
He pleads that physicians take care to avert this situation whenever
possible

Misgeret HaShulchan 1\xew1se avers that though we are obligated ta
pay physicians their stipulated fees, it Is shameful that some physicians

Insist on recelving exorbitant remunerations

VOLUME !0, Section 25, Chapter 29
IS one obligated to reimburse a physician whom he did not select and

whose treatment was to no avail?

A) An applicable situation Is discussed \n 7shuvet Tzve TTeret A
child became dangerously 111 on Yom Kippur in 3 village which lacked a
physician The neighbor of the 111 child convinced a Jew1sn man who ov/nea a
carriage to send It to the neighboring town and bring back the physician
The man sent his servant with the carriage The servant succeeded in
returning with the physician but the physician was unable td save the chilg
The child's father did not want to pay the physician on account that he did
not request his services and the child did not recover

The Si7te/ Kohen (Hoshen Mishpat, 264 4) states that one who
attempts to save an ass when the owners are not present, and therefore
cannot be consulted, should be paid even if the rescue attempt was
unsuccessful The author of 7sauwvet Tzvi Treret applies this ruling of the
Sirter Kehen to the above case and concludes that the parent 1s obligated to

~__bayasalary -~
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Wwaldenberg avers that the ruling of the 5://tes Kohen 1s not applicable
to this case. He opines that In the above situation the physician shou'd
receive reimbursement onlv for his trouble The Shw/chian Arukh states that
if one descends (In arder to save an ass) wnhou“l*flrst consulting with its
owners and 1S unsuccessful, the owner 1S not required to pay him a salary
( 51rter kKonen addends the Shu/chan Arukh by suggesting the situation in
which the owners are not present ) One may presume from this that the man
should receive reimbursement for his trouble and expenses but does this
imply that all others who took part in attempting to save the child are aisc
deserving of a salary? If one contends that he hired others in order to save
the child because he was incapable of doing so himself (as discussed in
Sanhedrin 73a) . one further deduces the parents responsibility to
reimburse those who aided their son For in disregarding the parental
responsibility 1n such a manner, the situation is no longer comparable to one
In which the “owners were consulted™ The trouble in which they engaged
was not on behalf of the rather of the child, but rather because of their
moral obligation. The ROSH on the above-mentioned Sanhedrin passage
mentions that the victim must pay his redeemer This applies when the
victim was actually delivered from danger but it 1S of no consequence 1f the
victim died despite the redeemer’s effort. (In short, waldenberg argues that
the father would be cbligated to pay for the expenses and trouble of others,
but not additional salary )

B) Furtner proof for wWaldenberg's interpretation can be found in the
responsa of RASHDAM (Yoreh Deah, 204). A casuistic inquiry into parental

.= *T&ponsibiity is presented A Jewish child has adopted 2 “cult religion” and
consorts with a group of evil doers. The Jewish community has decided to
abduct him and conceal his whereabouts until they have raised ransom
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money. IS the father obligated to provide the ransom for his son7 The
RASHDAM declares that the case 1s perfectly clear - the father 1s not
obligated, neither by societal nor divine law, to contribute any money 1f 1t
1S not to be used to reimburse those who have troubled on account of his son
IT his son 1s not saved, he owes nothing other &han the wages cf those who
attempted to save him One may argue by employing the hermeneutical
principle of kg/ v homer that 1f one 1s not obligated to pay those who,
without teing obligated, aid the endangered but are unsuccessful, ther
certainly one 1s not obligated to pay those who are obligated to aid the
endangered but fail They nave expended their energy In fulfiliment of an
obligation If they had substained from doing so, they wouid have been
l1able before divine 1aw The fulfiliment of this obligation provides them
with a great reward

According to this responsum, anyone who spends money on behalf of
someone else s medical care ought to be reimbursed This act of saving 2
11Te should not depend on the 1ssuing of explicit instructions

The guestion is posed as to whether or not a patient 1s required to
reimburse his relatives If they take on the responsibility of finding 2
physician and obtaining medicine for him. Despite the fact that the patient
did not request their assistance, he Is required to see that no one suffered
financial 10ss on his account It Is customary for relatives to aid one
ancther during times of iliness. The ROSH adds that this principle applies to
anyone who expends money to aid the endangered. This position Is contrary
to the RASHDAM in that no differentiation is made as to whether or not the
patient was savbea.‘ As mentioned above the ROSH avers that the redeemer is

...~ ~to'Be paid only if successful



waldenberg resolves this conflict by establishing that the ROSH
would agree that If the patient experienced no relief at all from the
physician's cure, one would not be required to pay the physician for his
efforts !, however, the physician treated the patient, momentarily aiding
him, the physician 1S to be reimbursed. Waldenberg claims that the ROSH
would agree that if the physician's treatment was of no avall, the patient's
family 1s under no obligation to pay him

D) RASHDAM mentions another situation relevant to our discussion
If an indigent person falls 111 and another agrees to finance his medical
treatment, and at 2 later date the indigent patient acquires wealth, is he
required to reimburse his benefactor? RASHDAM declares that the patient
1S not required to repay the benefactor as long as he was indigent at the
time that the treatment was administered. This 1s supported by Mishnah
Pean, chapter 5 4 where a similar situation is discussed Rabbi Ellezer
opines that one who 1s traveling and must take from the corners of the fieid
must pay for them when he returns home The 5ages contest that at the
time that the man took food from the fields he was indigent and therefore
need not pay for 1t upon return to his home. The law 1S decided with the
sages. Simnilarly, the poor patient who acquires wealth at a later date need
not repay his benefactor

E Machane Ephraim discusses a similar case regarding the
redemption of a captive. One who has been captured and |5 unable to pay the
ransom requested from among his own possessions need not reimburse his
benefactor Furthermore, T the captive was actually capable of providing
the sum, but the benefactor thought that he was not of the means to do 50
and thus paid the ransom with no thought of being reimbursed, the captive
is not ooliga_tgg_}p;emmhé‘ him. fﬁ; Bénefactor acted with the
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fulftiiment of a commandment 1n mind Since he already forfeited his money
on benalf of the captive, he neea not be repaid

TEXTUAL ANALYSIS

In this chapter wWaldenberg has addressed an extremely prevalent and
modern problem The bottom line 1s that whether we live \n America or
Israel we are all aware of the gross financial abuse perpetrated by at least
some members of the medical profession It 1S interesting to note that
waldenberg's understanding of the physician's role in society (1 e that he is
the expert and authority) becomes of paramount importance to this I1ssue
He quotes, 3s support for his own position, Zedan LaDerexh which describes
the physician as “he who gives life and peace "2 |f indeed, we See the
physician as superhuman on some level, we cannot effectively present a
case denying him his rinancial desires. | belleve that waldenberq, though
fully cognizant of the problem, has succumbed to this manner of thinking

He offers two rather unconvincing arguments for the retention of the
Status quo vis-a-vis physicians fees The claim that “it 1s the custom of
our time” to support physicians in this manner is particularly weak and
unsatisfying Afterall, many of the customs of our time are antithetical to
Judaism and certainly to halachic Judaism. We are not 3 people who “follow
after the majority to do or support evil ™ waldenberg further argues that in
order to Insure the avallability of medical services we are obligated to pay
physicians their stipulated fees. This, of course, assumes that the main
reason that a physician practices medicine is for the financial
remuneration. | am not at all convinced that this reflects reality To
sustain and improve the quality of 1ife for another is In Itself 3 highly
satisfying reward'., It seems to me that the concluston that medical services

L
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will no longer be available if we refuse to overpay physicians IS
unconvincing and protably erroneous

waldenberg s belief that ultimate respect and authority must be given
to the expert physician binds him to the precarious conclusion that hittle
can actually be done, accortfing to the letter of the law, regaraing excessive
physictan fees Nevertheless, he Is clearly not of the opinion that such
abuse s acceptable to the spirit of the law He passionately pleads with
the physicians that they police themselves on this matter and he praises
Israel’s form of socialized médicine, Kuypat Holim

The question that the modern patient must ask 1S whether
Wwaldenberg s response has an any effect on the prices that halachically
bound physicians actually charge As is evident from the onslaught of
malpractice cases that have reached the courts in the iast decades,
physicians have not been successful in policing themselves As a national
group they have been singularly impotent in uprooting the unqualified from
their midsts Likewise, they have yet to establish satisfactory fee
quidelines, let alone to enforce such a measure

Regarding Waldenberg's claim that Awpat Ho/im may serve as a
paradigm for alleviation of this problem, one must alse point out that many
Israelis are completely disenchanted with the medical care dispensed at
Kupat Holim offices As we believe that our teachers and rabbis should be
our role models, It would be interesting to know whether or not Rabbi
Waldenberg makes use of a private physician Long waits and physicians of
questionable expertise are often the refrains that one hears from the
sutascr-lbers [._Q_,;pls medical plan

—— WP"

iy AT Yet, perhaps Waldenberg does have a point. Israel operates a modified

form of socialized medicine which enables most Israelis to afford the
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necessary medical care Despite its problems, Israelis do not generally have
to worry that catastrophic or sudden i11iness will mean totail financial ruin
It should also be noted that waldenberg 1S limited !n his textual support by
the fact that traditional societies did not race a problem with excessive
medical fees The particul#r challenges that we face in this area are
unprecedented i1n the sources It IS a fact that physicians are nct adequately
providing care for the indigent It is reasonable to suggest that one valid
solution would be tighter governmental control over the dispensation of
medical care The suggestlonl of socialized medicine 3s a resolution to the
fee structure problem raises a whole different set of ethical questions
(especially for American Jews) which are beyond the scope of this paper

A medical revolution has taken place in the past few decades
Physicians are now capable of curing diseases and prolonging l1fe In ways
which our grandparents could not have imagined. This advanced medical
technology carries with it a price - both to our society and to our
pocketbooks We have entered Into 3 medical era which 1s significantly
different from the past It very well may be that the beliefs and values
expressed in halachic literature are simply not applicable to some modern
challenges Most of us do not conceive of the individual physician as the
ultimate authority or expert. We strive to obtain fair and equitable fee
structures for all professionals. We are the children of a new medical
generation The wisdom of our ancestors may serve as a guide but our
solutions will need to be 3as unique as 1S our generation.
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CHAPTER FOUR
JUSTICE, JUSTICE SHALL THE PATLENT PURSUE

L 2]

As of January 1987

the average medical malpractice jury award was
up from $166,165 in 1974 to $1,179,095 In 1985
A decade aqo there were about three claims per
100 physicians, by 1983 the number was up to 20,
the equivalent of one physician in five sued per
year It's thought that there were four jury awards
of $1 mitlion or more nationwide in the year 1974,
In 1985 there were 79 Premiums now rrange from
about $2,000 a year for family physicians in rural
areas to $100,000 for some specialists in major
cities According to Jury Verdict Research, the
biggest malpractice award so far 1s $29 million '

The statistics suggest that our society has become increasingly
Iitiganous and that physicians may be becoming the jury scapegoats Some
pnysicians, especially in the field of obstetrics have decided that this type
of pressure makes practicing medicine untenable. They claim that ton many
cases have come to trial in which the physician was held responsible for an
error which he could not possibly have prevented Medicine 1S an Inexact
science - some will die in the hands of the physicians. Yet, simultaneously,
surely even the physicians themselves recognize that there are some
medical practitioners who act hastily and with considerable negligence
There are times when 2 patient IS unnecessarily harmed by the physicians
treatment or Carelessness. The current trend of American society Is to

o\

""Malpractice Suits: Doctors Under Seige”, Mewsweek January 26, 1987,
p. 62
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place the burden of proof on the physician for all questions of possible
medical negligence and error Traditional Jewish law also adaresses tnis
question Once again, 1t responds to the 1ssue with the preconception Lhat
the physician gua physician 1S to be accorded the greatest respect
Waldenberg makes a valiant atlempt to apply the main thrusts of this
l1terature Lo the modern era A detailed summary of his material IS
presented below

75/75 ELIEZER VOLUME 4, SECTION 13

REGARDING OPERATIONS WHICH MAY ENTAIL DANGER

A) It has been previously established from Baba Kama 853, as well as
the comments of RASHI and Tosafot on that passage, that the physician has
Toraitic permission to practice medicine

In 7orat Haadam, RAMBAN concurs that the Torah permits humans to
engage in the field of medical science He further interprets the statement
of the Tosefta Baba Kama 65 (that a physician who errs causing the death of
nis patient must be exiled) to apply only In the cases In which the physician
dic not repent or make restitution. If the physician remains unaware of his
error he Is exempt from legal proceedings, both human and divine If he
recognizes the error and does not make restitution or appropriate
repentance, he 1s subject to the 1aws of heaven.

The 7UR remarks that despite possible exile one should not abstain
from practicing medicine or administering the cures which he pelieves will
aid the patient. IT the physician accidently errs due to improper use of his
know ledge or lack of know ledge, he should engage In appropriate repentance

The.Bayit Hadash, in the name of the MAHARSHAL, claims that the Tosefta
comment pertains only to the situation in which the patient died
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immediately from the treatment That is to say that his death couid not
have been caused by eating, drinking or being moved

Thus we learn that the physician has Toraitic permission to engage in
the inexact science of medicine and should not abstain from doing so out of
fear that he may cause the death of a patient. Furthermore, tr:Ts permission
takes on the character of an obligation as 1t 1S included 1n the category of
saving life A physician should treat his patients with the best of his
ability and knowledge If he abstains from doing sc, he 1S comparable to one
who has spilt biood

B) The remark of the Tosefta Is further explicated In the responsa of
TASHBETZ Tne Tosefta, he claims, 1s referring to a physician whose method
of healing includes wounding (e g a surgeon) If he errs in his handiwork he
is culpable for the unintentional injury An example of an intentional injury
15 a death caused by an iron object which 1s by nature a lethal weapon On
the other hand, the physician who treats with drugs, potions or baths is not
the subject of the Tosefta passage From these substances, according to the
TASHBETZ, one cannct be injured. Therefore, this type of physician need not
be responsible for damages. If this type of physician unintentionally harms,
kills or causes great pain to his patient, he is not liablie before even
heavenly l1aw. As long as he acted in accordance with his wits, consulting
others when necessary, his reward will be great.

There is room to question the comment of TASHBETZ that if the
physician did what was proper in his eyes and is exempt from legal action,
then why is the surgeon any different? Afterall, the instruments of this
type of physician - drugs,etc. - Gertainiy can harm the patient. If one
instructs ahothér to take a certain drug and it harms or kills him, is not the
rirst party responsible?



C) Sefer Divre! Shaul/ brings a text from Sanhedrin 84b to the
discussion of the Tosefta comment The Sanhediin passage states that just
as one who wounds an animal as part of a medical treatment 1s exempt from
legal proceedings, so too one who wounds a fellow man while treating him
15 not culpable for damag?é "Exempt” 1n this context 15 understood as
exempt from both human 2nd divine laws Rabbenu Nissim to Sanhedrin 84b
supports this reading of the text One may understand the next part of the
Sanhedrin text as oresentmg a difficulty to this interpretation ~“Rab would
not perrrit his son to withdraw 2 thorn [from his flesh]™ This need not be
viewed as in conflict with the earlier portion of the text The analogy 1S not
exactly paralle; This 1s not a case of an expert physician abstaining from
the practice of medicine out of fear that he may accidently injure his
patient Rabbenu Nissim adds that even if this were the case, the physician
would not be guilty of an “unintentional”™ transgression His transgression
would rall under the category of “forced” as he had no cholce but to dispense
medical treatment In any case, Rab fears that his son, by acting as his
physician, will transgress the commandment stating that a child may not
wound his parents One may suggest that the passage brought by Rabbenu
Nissim resolves this problem, but the possibility that the son may
accidently dispense medical aid causing harm to his father,without leading
to a recovery, remains. RAMBAN would agree that, except in the case of 3
son, a physictan who wounds 3 patient ac part of a medical cure is not lable
for damages.

Nevertheless, \n 7orat Haadarm, RAMBAN states that a physician who

_..ALrrs s culpabie for damages. When a physician is treating one who is not
i his.parent, he is less likely to consider the amount of harm which he could
accidently impose on the patient. He will do as he sees fit ana he
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recognizes his obligation to treat his patients Yet if he 1s cognizant of the
fact that he harmed a patient, he Is l1able Regarding his father as patient,
the laws are even stricter Thus three different approaches have been
suggested ! that of RAMBANPANd the 70U/ which states that the physician
should not fear that e will err but 1f he s cognizant of the fact that he has
erred, he 1s l1able, 2 that of the TASHBETZ who differentiates between the
physicians whose method of treatment includes wounding (e g surgeons)
who 15 always culpable if he erjrs and the physician who treats patients
w!th drugs who is exempt from legal action and 3 that of Rabbenu Nissim
who frees the physician from responsibililty since the Torah commands him
10 engage In this profession His sin 1s not dismissed because it was
“unintentional” but rather because 1t was one of compulsion (1.e he could not
abstain from acting)

All three approaches agree that the physician should not abstain from
practicing medicine out of the fear that he may err He is Toraiticaily
obligated to treat his patients to the best of his ability and in accora with
contemporary practice The obligation to practice medicine derives from
the verse “you shal! love your neighbor as yourseif” and the fact that it is
clearly included in the category of commandments dealing with the saving
of life.

Recognizing that medicine 1s not an exact science, Jewish law
permits its practice provided that the physician treat in accord with
contemoorary practice and know ledge.

D) Itis posslbie to conclude from the preceeding that even medical

Treatments which are not always successful and those which will either
cure or kill the patient should be permitted on the basis that all medicine
entatls a certain gegree of risk



This IS a controverstial question [t i1s one thing to permit medical
treatments whose consequences are generally positive and well known
though complications may arise in individual situations 1t 1S an entirely
different matter to administer experimental treatments, the outcome of
which even the physician 1S unsure The tendency is against permitting this

o8

type of surgery

SECTION B: REGARDING DANGEROUS TREATMENTS®

A physician should administer a dangerous drug to a dying patient only
after consulting w'th other experts in the city He should proceed according
to the majority opinion with the approval of the most knowledgeabie

physician in the area

RAMAT RACHEL 23

Arokh HaShulchan, 336b Tne physician who practices legally and
errs, narming the patient, 1s absolved from human legislation but culpable
before Divine law if the harm was caused by his negligence or by a hasty
diagnosis If he considered the case with the requisite care (and the patient
was harmed) he nas not transgressed - after all it IS a commaridment for the
physician to engage in the practice of medicine. [t has been taught that “a
physician's unintentional mistake is the Creator's will”

* The vast majority of sections B and C are beyond the scope of this paper
Section B concentrates on the question of whether it is permissible to risk
brgyim.daath closer™Section C deals with the problems surrounding

“.. = “TExperimental treatments for the mentally {11. The comments included in

this section tome from page 69, paragraph #1, the last five lines.
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A) Waldenberg previously discussed the issue of physician habtlity n
his responsa, volume 4, section 13 In that responsum he discussed three
approaches to the problem The first approach presented is that of PAMBAN,
the 7UR and the Shu/chan Aruff which states that if the physician erred,
causing harm to his patient, and he 1s cognizant of the error, he IS morally
hable for damages |If the patient died, the physician 1S subject to exile
The Bayit Hadash in the name of the MAHARSHAL adds that this applies only
when the patient died immedlatel; after the medical procedure, in such a
wzy that we can determine that death was directly caused by the
physician s act and not by some other factor

The second approach discussed 1s that of the TASHBETZ who
differentiates between physicians whose treatment includes physical
wounds (e g. surgeon) and those who treat only with drugs The physician
whose treatments include possible wounds are always culpable for damages
The physician who treats with drugs and Iike substances is exempt even
from divine iegal proceedings if he did not intend to cause harm. He cannot
be held 11able for the results of his best professional judgment

The third approach presented is that of Rabbenu Nissim of Gerona He
suggests that the physician is never culpable for Gamages because his
transgression 1s not “unintentional” but rather one of compulsion (1e he had
no choice but to treat the patient.) [One who Sins under compulsion is
exempt from punishment ]

The TASHBETZ concludes his discussion of the matter by stating that
a spemallst (e. g 'surgeon) who is licensed to practice and errs is liable,
- "WiNBERer or not the error was intentional, If others in his field acknowledge
that he erred. He is to be tried under the laws of assault and battery or
murder. If the physician acted properly but was unintentionally negligent
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and thus wounded that patient, he 1s exempt from human legal proceedings
S0 as to insure societal peace If he killed that patient he 1s subject to
exile IT the physician killed the patient by an overdose or by going beyond
accepted pfactice, the family has the right to avenge the deceased's blood
According to the ~7/sgeret Hashulchan and the TASHBETZ, If the
physician erred due to lack of knowledge with which he should have been
famihar, he 1s lhable
B) Wwaldenberg adads that \f 2 physician erred giving the wrong patient

an injection or medication, thus harming or kiiling the patient, he Is liable
according to all of the above opinions. If he prescribed the wrong
medication, belleving that it would benefit the patient but it harmed him,
one may claim that this 1s a sin committed under compulsion. He did what
he thought was proper There is also room to claim that ali medical science
Invoives a degree of danger and therefore the physician should not be held
responsible for this type of error Furthermore, one could compare the
situation of the physician to that of the teacher who causes the death of his
student during a permitted disciplinary action or to that of the court
emissary who strikes the litigant, accigently killing him, in an attempt to
bring him to the courthouse. In both cases the one who kills is exempt from
legal proceedings and is not subject to exile The physician should engage In
the commandment of healing, employing the best of his abllities and the
depth of his knowledge. Nevertheless, when a physician gives an Injection
or medication to the wrong patient, he is not engaging the depths of his

_ underst_andlngr nor is he practicing medicine. Rather he is acting with

ko 'a;"eb_ib;s haste. This unintentional sin Is accounted to him as If 1t were

premeditated.
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This is further clariiied in Sefer Tov Ay/n which states that a
physician who prescribes medications for an 11lness which he does not
recognize and thus harms or k11ls the patient has acted with negligence and
is culpable for damag&& Furthermore, if the physician recognizes later that
he did not research the matter sufficiently, but prescribed drugs according
to a cursory assessment of the situation, he 1s i1able The situation 1S
similar to the physician who prescribed the wrong medication out of
negligence Likew1se, If the physician, actwr;g negligently, gives an njection
in an improper place, harming or ki1ling the patient, he is liable for
damages

C) Serer Zedah L agerekh comments on the Tosefta passage in a way
which supports Rabbenu Nissim RAMBAN, the 70U, and the Shuv/chan Arukh
base their arguments for Timited immunity on the Tosefta passage, Makkot
25 (which states that a physician who errs causing the death of his patient
must be ext'ed anc that all physicians who err are culpable before Divine
law). Serer Zedah [ aderek/ remarks that this pertains only to the physician
who is not an expert /aleh ffoshe comments similarly Since we no fonger
employ physicians who are not experts it can be arqued that RAMBAN, the
TUR and the Shu/chan Arukh would support Rabbenu Nissim's claim that the
modern physician who unintentionally errs should never be held lhable

This situation is further complicated by the contemporary practice of
having the nurses arrange the trays of medications and injections since the
nurse is not authorized to perform these medical procedures.

D) Inour times it is customary to discontinue the physician's
) seMcesﬂﬁd?é;‘ok; his medical license when it 1S proven that he acted
irresponsibly and thﬁs made 1ight of human Iife. There is a precedent for
this InJewish 1aw. 7amna E//anu Rabban avers that a Judge who has caused
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the death of one by lashes, a teacher who has killed a student while
disciplining him, and a physician who has killed a patient, may not continue
working in their chosen professions |f they have repented or made
restitution, they will not be puntshed further

wz;i!'denberg concludes stating that there 1s much textual support for
removing people from sanctified work if they have publiCly transgressed
The physicians, whose work centers around life and death, are certainly

Included in this category

TEXTUAL ANALYSIS

On the 1ssue of malpractice, waldenberg seems to have some personal
gifficulty with what the rabbinic lhterature suggests With confidence the
halachic Jew can declare that mainstream Jewish law demands that the
physician practice in accordance with contemporary standards and
know ledge and as such that dangerous experimental treatments are beyond
the ken of Jewish medical law Furthermore, halacha dictates that the
physician take requisite care before acting and that he consult colleagues on
matters which are not eminently clear Should a physician intentionally
harm a patient or do so as the result of negligence or haste, he is, according
to halacha, l1able for damages and may be exiled as a result of his action
Nevertheless, the reader may conclude that waldenberg !s not satisfied with
what might be perceived as questionable nalachic toleration on this issue.

The halacha is somewhat lenient, at least in comparison to American
court decisions, on the issue of physician responsibility in maipractice

'_c*a,s_es‘ As noted above a physician who unintentionally errs would find

relief in the Jewish textual tradition. waldenberg Is cognizant of the fact
and seems troubled by the reality that to the patient it makes little
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difference as to whether or not the physician intentionally or
unintentionally erred The patient has still been unnecesssarily harmed

waldenberg oresents his case in a number of different ways He
suggests that we should be careful in our gecision as to what constitutes
the practige of medicine If a physician unintentionally gives the wrong
medicine to a patient, wWaldenberg would claim that he 1S not practicing
medicine and as such cannot take advantage of the halachic leniency granted
to the medical practitioners \n cases of wrongdoing

Additionally, the halachigally prescribed punishment of exiie 1s
certainly tnoperative in our day Waldenberq suggests that the physician
who 15 guiity of malpractice have his medical license revoked. Though he
claims that this can be textually supported by paralleiing the situation of
the physician to those who perform sanctified work and have publicly
transgressed, this is essentially his innovation (and the solution offered by
Israeli and American secular courts) read into the halachic literature
There appears to be no textual precedent for treating the guilty physician tn
Lh1s manner

Though clearly Waldenberg seeks to be stricter than the halacha on
this matter, he is cognizant of the fact that the physician cannot be
expected to perform his task without mistakes. Jewish law acknowledges
that the sclence of medicine IS an inexact science and as such, the physician
{s often placed in 2 precarious position. A clear differentiation must be
made between unnecessary human error on Lhe part of the physician and
misjucgments for which a human physician cannot be held accountable

Both the physician and the patient are in need of court protection

. ~when-issues-tVolving suspected malpractice are presented Halacha

—

appears 10 be rather lenfent regarding the physician while current American
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courts seem to find more ang more favor with the position of the patient
Both legal systems recognize that equity in this matter can only be achieved
on a case-by-case basis Basic to a court's perusal of the issue will be 1ts
general underst‘a&nomg of the position of the physician In soclety InJewish

law the physician has always been accorded the utmost respect
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CHAPTER FWE
HOLD THY TONGUE?
ot

The very nature 2f the physician's profession makes him the recipient
of confident!al information on a daily level No patient would feel
comfortable revealing private information to a physician whom he did not
trust The patient must be made to feel confident that the information need
be revealeg only so that the treatment procedure can be most effective In
general, one assumes that the pnysician, as professional, understands and
guards the confidences of his patients Rarely does this become an issue
As a soclety we generally adhere to the principle of medical conftdentiality

Yet, at times such confidentiality may prove to be 3 danger to the
patient and/or the society at 1arge In such situations does the physician
have tne right or the obligation to break a medical confidence? Other than
life and death situations, are there times when 2 physician can be
compelled. or 1s permitted, to break his oath of confidentiality?
waldenberg's paucity and brevity of material on this subject suggest that in
the pragmatic realm these questions are not of great concern to the
contemporary halachic physician (1 e the halzchic sources have little to say
on the subject and physicians have not addressed significant numbers of
detalled queries to halachic scholars). Presented below are getalled
summaries of Waldenberg's discussion on these Issues

ARat

-t

TSITS EL/IEZER VOLUME 13, SECTION 81, paragraph 2
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IS a physician permitted to testify inacourt of 1aw regarding his

patient and does the physician’'s oath offer any instruction on this matter?

2) If aman swears that he will not testify, this 1s consigered a faise
0ath 3s efflained 1n Mishnah Sh'vuot 29a, “If one 531d to 3 witness, come and
testify on my behalf and the witness swore that he would not testity (this
IS considered an oath taken in vain) Such action 15 reprimanded by
whipping RAMBAM (Hilchot Shvuot 5 15) likewise comments that one who
swears that he will not testify f1'0r (or against) his neighbor 1T he knows or
comes to know certain information Is guilty of 3 false oath and Is liable to
pe wnipped on account of 1t He 1s commanded to testify

Likew1se, one finds 1n Yoreh Deah 22833 that 1f a witness swears,
promising not to reveai a certain matter the court may still require him to
testify under pain of excommunication 7ures Zahav and Elijah of Viina
explain that “the oath of Sinai comes first.” Others comment that if a
witness appears before the court and says that he promised not to reveal a
certaln matter, the l1tigant must grant him permission 1o reveal IL Isserles
remarks that one whao has sworn not to tell another of a matter which will
prevent him (the other) from loss, he has sworn an invalid oath |t 1s not to
be enacted.

From the preceding, we have learned that an oath sworn stating that
one will not testify for andother or that one will not reveal a matter which
wlll save another from financial 10ss is an invalid oath as it Is In opposition
to a commandment. Likewise, a physician may not promise that he will
refuse to testify about a patient to his detriment (i.e. that he will not

. vEveal somethlng that may cause the patient 10sSs upon his return to health )

97



Such an oath would be n opposition to a command The physician is
permitted and obligated to testify

The trouble 1S not that he engaged in a verbal oath but rather that the
idea of medical confidentiality 1s generaliy accepted among physicians A
general physicians oath 1s also part of the medical profession Both the
promise of medical confidential i€y and the physicians' oath deal in general
with testimony before a court of law. The physicians 0ath 1S acceptable
before the rabbinic court

Nevertheless, waldenberg avers that this solution is problematic
AfLerall, the orthodox Jew1sh physician must still contend with the fact
that he took an oath in opposition to a commandment (when his failure to
testify causes 10ss) and thus has sin before him At the time of taking the
physicians oath, the physician did not intend to include such situations In
fact, had he thought of such a situation he would have purposely excluded It
from the contents of his oath. Therefore, he may testify before a court
revealing all that is necessary

Even 1f by some distant chance the physicians oath included such a
sttuation, one may renege on the vow by appearing before a court of three
and repenting As mentioned in the Aruk/ HaShu/chan (Yoreh Deah 239) if
the oath 1s considered Inclusive, 1t is obligatory to allow the physician to
break the oath through repenting. Afterall he 15 attempting to rescue
another’'s material goods

Isserles (Yoreh Deah 239:7) comments likewise He remarks that one
should g prror! release him from his vow and afterwards explain to him that
such behavior, though rabbinically permitted, is not preferred. Isseries
seems to contradict himself for ear] ier he claimed that one who takes such

e

.~

2 ~ 9.‘_-."-
an oath would.beswearing in opposition to a commandment and it therefore
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is null and void  Actually, he 1S suggesting that this is an oath taken in vain
but since 1t 1s rabbinicaliy permitted, it 1s allowed to stand Therefore 1t
1S obligatory to release someone from such a2 vow before he Is ordered to
reveal what he knows

One may also inquire as to whether or not 1t Is permissible 7or
physicians to reveal confidential facts about a patient's health when he 1s
Instructing medical students The purpose of such discussion Is to benefit
the students in their studies lfl Is of no help to the patient. Clearly, when
the physician took the oath he had no intention of including this situation in
his oath There IS zn additional manner of approaching this probiem The
maxim (Taanit 7a) " have learnt much from my teachers, and from my
colleagues more than from my teachers, but from my disciples more than
from them 211" is established in all professions. In the medical field this
may be understood to mean that occassionally the students’ insights or
questions may lead to a more beneficial form of treatment for the patient
Thus, the patient may be 21ded by the revelation of such confidential
matters.

(waldenberg suggests that the question should be examined further A
patient may be embarassed when a physician shows students the signs of an
f1in@ss on areas of the physician's body which are generally considered to be
private. The Is likely to be the case when dealing with the oppostte sex.)

waldenberg brings the comment of R. Naftali Tzvi Yehuda Berlin
( Ha amek Davar) as support for his position. Commenting on Leviticus
145511 “this tsihr__\e_instr‘uction you shall follow in cases of leprosy” Berlin

~aVers that “instruction” in this case means that the priest gathers his

students and shows them the extent of the leprosy. The verses conclude
with the exhortation "this is the law concerning leprosy” in order to
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emphasize that this practice is followed only in the case of leprosy After
all it 1s very embarassing to have a group of students staring at ones
disease Others say that it i1s forbidden to embarass anyone but 1n the case
of leprosy one may be forgiven

waldenberg opines that this i1s sufficient evidence to permit
questioning physicians current practice in such matters He suggests that
the physician should request the patient's permission before he gathers
students around the patient’s bed The patient should have the right to
refuse

The 13st question which remains to be answered on this subject 1s
whether or not a physician should, or 1S required, to inform the authorities
IT he knows of a patient whose 111lness may cause harm to himself or others
waldenberg sees the answer to this question as clear cut. The physician
may, and in fact, 1s required to notify the proper authorities Nothing (other
than murder, 1dolatry or certain sins of a sexual nature) may stand before

the saving of a life

TS/TS ELIEZER VOLUME 13, SECTION 104, paragraph |

In this section Waldenberg responds to a question as to whether or
not a physician transgresses the prohibition of gossio when he reveals
confidential information concerning a patient. Also, what is the judgement
regarding a physictan who does not reveal a medical matter which may
endanger others (e.g. 3 contaglous disease or epileptic fits)? is he
permitted or even obligated to inform the patient's family or the proper
authorities”

In generai it is pronibited to break a medical confidence if no danger

- 1s presented to otherS. Proverds 11 13 sates that "a base fellow gives away

>
e
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secrets, but a trustworthy soul keeps a confidence ~ Likewise Sanhedrin 44b
remarks, “do not raveal the secret of another

Furthermore, the physician has sworn according to the medical oath
Breaking h1s oath may be committing a Toraitically defined transgression

A fudder discussion of this 1ssue can be found In section 81 of this

volume, presented above

TSITS ELIEZER VOLUME 16, SECTION 4, paragraph 2

waldenberg discusses the ‘obligation of a woman lacking 2 womb to
reveal this matter to her perspective husband The question of whether or
not a knowledgable thirc party Is obligated to reveal this matter Is
discussed Waldenberg believes that such a person is under obligation to
¢1SCUss the 1ssue with her perspective husband He addresses the
responsibility of the physician in the Iast subsection of the third paragraph
waldenberg avers that the physician is required to disclose the matter to

the groom and his family even If the couple 1S already engaged

TEXTUAL ANALYSIS

Waidenberg's presentaticn of this topic Is generally consistent with
thrust of the rabbinic literature on this issue. The general principle 1s that
whenever possible medical confidentiality is to be observed Exceptions to
this generality are called for when such information 1s necessary for court
proceedings or when the individual 1s likely to harm himself or another
Medical confidentiality does not take precedence over saving a life
Waldenberg objects to the current praétice of bringing medical students on

= -yoiinds and diéEussing the patient’s iilness without the patient’s permission.

He views this as an infringement on the patient’s right to confidentiality,
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yet he recognizes that this practice 1s necessary as a teaching mechanism
His suggestion that the physician request the patient’'s permission before
such visits 1 sensitive and fogical though not expressly stated 1n halachic
terminology

This Js an example of Waldenberg's methodology He desires to
reconcile the practice of medicine (in this case represented by the teaching
mechanism of allowing students to accompany the physician on rounds)
within halachic categories (e g. the patient s obligation to behave modestly)
waldenberg attempts to satisfy the demands of both the medical profession
and the halactiic system Since physicians will continue to take students on
rounds, wWaldenberq's suggestion affords a way for the practice to continue
and receive unqualified halachic endorsement.

In the same way that the general principle of observing medical
confidentiality must occasionally be overruled, so too the general oath that
Lhe physician swears by cannot be understood as applicable to all situations
waldenberg points out that though people should take great heed to observe
their oaths, the physician would have invoked certain exceptions to this
general oath If he had thought of them at the time. The oath Is not to serve
as a stumbling block to the situations when 1L is ethically and halachica!ly
necessary to reveal confidential information

waldenberq avers that an additional exception to the general principie
of medical confidentiality Is the physician's obligation to Inform a
perspective groom of his bride's lack of a womb. Clearly this Is a value-
laden judgment for which many would require greater evidence
Waldenberg's adherence to the traditional belief that Jews should procreate

segms:Lo inject-1tSEIT into this situation. His presentation of this issue 1S

cursory, lacking sufficient texts to lead to a viable discussion. Suffice It to
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say that even within halachic frrame of reference, waldenberg has not
presented a case which would suggest that medical confidentiality should
be dismissed when the commandment of “be fruitful and multiply” 1S 1ts
opponent &0

In terms of medical confidentiality there are no absolutes Certain
exceptions to this principle are clear and unquestionable It is the non-life-
threatening cases which one may consider to be marginal and in need of

greater investigation
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CHAPTER 31X
60 TO THE JUDGES OF YOUR OWN DAY
of

‘The pest of the physicians are headed for Gehenna” (Kiddushin 82z
yet “ascholar should not reside in a tawn which lacks a physician’
(Sanhedrin 17b) Clearly, the position of the physician in Jewish society Is
a controversial one No other professional deals with f1fe and death 1ssues
3s a dally exercise No other professional 1s required to do so with often
limited and inexact knowledge of both the problem and its solution The
very Job of the physician requires him to make decisions, the outcomes of
which he cannot be sure When a patient dies after receiving a physician's
treatment, the physician is likely to be under suspicion as 3 possible cause
of the death There 1s always the fear that one will be labeled as a “shedder
of blood™ for merely performing one's task to the best of his ability The
physician, by virtue of his knowledge, faces an awesome responsibility
every day

The recognition of that responsibility and the ethical questicns which
IL provokes have been fully addressed by R Ellezer wWaldenberg. As a
halachic-ethicist, Waldenberg feeis completely bound by the voices of
tradition. Simuitaneously, he recognizes that rabbinic texts often express
seemingly different points of view and furthermore that haiacha has not
previcusly addressed all of the 1ssues surrounding the social and moral
responsibility of the physician adequately. As such, we have seen that

\Walgenberg{inas-sufficient room to 2pply creatively the halachic process Lo

modern problems. This is most evident from his discussion of malpractice
situations in Jewish law.  Despite the analytical creativity which
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waldenberg permits himself, there can be littie argument that occassionally
his loyalty to traditional modes of Jewish legal thinking prevents him from
expressing what he believes to be the ethical solution 1n halachic
terminology His equivocal analysis of the physician fee structure is
reoresentative‘;f this problem The reader understands that waldenbergs
praise of the State of Israel’'s form of soclalized medicine, upat ho/im, 1<
more than idle flattery Halacha does not permit mim Lo suggest that
physician's remuneration be regulated, but clearly he is of the opinion that
private practice :n our decade has led to many financial abuses of the i1l
The strength with which Waldenberg could create "new” halacha based on
ethical notions iIs curtailed by his loyalty to the traditiona! understanding
of the Jewish legal process. It seems that, at times, what a modern Jew
may understand as an unquestionably ethical position may be in conflict
with the established halacha on the situation

This leads to an important question regarding the relationship
between halacha and ethics within the traditional Jewish framewaork
Aharon Lichtenstein and Eugene Borowitz address this question In their
articles, "Does Jewish Tradition Recognize An Ethic Independent of
Halacha?"! and "The Authority of the Ethical Impulse in Halakhah"2
respectively. Borowitz's article is written inreaction to Lichtenstein's
suggestions.

Lichtenstein completely and competently examines those facets of

the textual Jewish tradition which appear to be outside the strict realm of

! Aharon Liehtenstein, "Does Jewish Tradition Recognize an Ethic
Independent of Halakba?", /Modern Jewish £tfiics ed Marvin Fox, (Ohio State

v UNiVErSity Press, 1975)

2 Eugene Borowitz, “The Authority of the Ethical Impulse in Halacha,”
Through the Sounds of Many Voices: Writings Contributed on the Occasion of
the Seventieth Birthday of W. Gunther Plaut, 1982
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Jewish law He points out that Talmudic principles such as "acting beyond
the letter of the law" ( /7/n/m mishurat hagin) and avoiding the selfish
behavior characieristic of Sodom ( kef/n a/ migat Sodom) present logical
difficulties 1f one insists that these principles are of the status of
commandments Hcw can one claim that that which is recognized as
exemplary BBhavior beyond the ietter of the law 1s in fact that which the
law requires? Simultaneously, to the traditional Jew there can be no other
source of ethical instruction than that deltvered to the people at Mount
Sinal Lichtenstein plays a careful and quarded game of semantics to work
himself around these obvious, iogjwcal inconsistencies

He maintains, providing sufficient textual support for his position,
that the rabbis recognized a natural morality but that revelation included,
refined and superseded that which humans could initially discover through
the proper use of their rational powers The question which then must be
addressed 1s whether or not halacha can stand on 1ts own 3s an ethical
system The problematics tie in the fact, as mentioned above, that the
Talmud itself seems to recognize that there is an ethic mere stringent ana
of significant value in addition to that which halacha dictates. Lichtenstein
avers that both Maimonides and Nachmanides can fairly be understood as
advocating the position that supralegal conduct 1s indeed of an imperative
character. He further explicates a few passages of the Maharal as support
for this position If the reader accepts Lichtenstein’'s explanantion of these
texts, one must still inquire what makes these principles of a supralegal
character if they are indeed imperative? Once again, Lichtenstein falls back
upon a semantic differentiation. He suggests that Halacha (with a capital
H) and dm be undgrstood as separate though related concepts. 2 can be

i “Efnployed to signify a body of statutes which are a part of the umbrella
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term, Halakha Thus that “which 1s beyond the letter of the /7" can still be
understood as part of the halachic, imperative framework The ethical
moment, therefore, 1s certainly not at oads with Halakha ana may be
understood to be 3 constituent of it

Borow1tz takes 1ssue with Lichtenstein's semantic games and h's
somewhat equivocal 1anguage He suggests that Lichtenstein's argument 15
blurred by thgﬁdifrlcutty that the concept of authority must operate on many
dgifferent levels if one accepts that that which is supralegal can
simultaneously be fully imperative He avers that the true relationship
between halacha and ethics 1S not as harmonious as Lichtenstein opines
“The ethical, wrich ought to come as a categorical or unmediated
imperative, operates within Judaism in a quite qualified, mediated way “3
Borow1tz suggests that the position of women in Jewish law 1S a prime
example of this tension In the context of this research, one might suggest
that the physician's fee structure 1s of 2 similar problematic nature
Though the ethical moment may be of concern to halachist, it 1s granted nc
real power to institute change

As a modernist, non-halachic Jew, Borowitz 15 able to ascertain that
Rabbinic Judaism is not capable of fully absorbing and supporting such
modern concepts as democracy, pluralism and tolerance. Despite the fact
that these concepts do not operate in complete consonance with the
traditional Jewish legal process, many Jews believe that these ideals,
properly understood and enacted, represent the height of morality Borowitz
points out that many Jews are disappointed with the exceedingiv slow pace
at which ha'acha develops and that they will act "extralegally” when their
consclence so dictates. Ultimately, Borow1tz concludes that though halacha

SBorewitz p 166
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contains a strong ethical base, 1t does not sufficiently address all of the
moral diiemmas which a Jew today must face He suggests that the
combination of universalistic ethics and the “corrective guidance of the
Torah" can work together to provide acceptable direction for the modern
Jew

Though 1t 15 concetvable to reinterpret the meanings of such phrases
as halacha and /7 \n such a manner that ethics appear to be a natural and
fully comphiant part of the halachic system, as Borow1tz clarifies, this does
not seem to be the reality that the modern Jew encounters The modern,
liberal Jew 15 constantly faced with the chalienge of being true to her
Jewish heritage as well as to her internal notion of what comprises right
and wrong The Reform Jew approaches the ethica! dilemmas of his age
with a perspective wholly different from that of his more traditionally
minded colleague When halacha (as traditionally defined) ceases to be the
code by which all decisions are made, new possibilities and challenges are
encountered A new direction, a different type of reaching out to the Holy
One must be forged.

Though indivigual Reform Jews may radically differ about the
imperative nature of a specific ritual or ethical commandment, most would
agree that If their own response is to be authentically and thoughtfully
Jewish they must first be cognizant of the traditional Jewisk approach and
response to the question at hand. Certainly, on that level the content of the
responsa presented In this-work are of significance to the probing Reform
Jewish mind

Of greater difficulty is the determination of exactly what direction
may be dleaned from these responsa for the modern Reform Jew Do we, as 2

_—

.~ " RETorm Jewish community, find it to be appropriate to single out the
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medical practioner to be the recipient of our guidebook to professional
ethical behavior? Do we believe that Reform Judaism has the right to offer
suggestions concerning the physician's approach to the patient and to
society 7

The diversity of American Reform Judaism does not permit these
questions to be rhetorical in nature After a'l they speak to the very mianner
in which one defines Reform Judaism |f we are among those that believe
that Judaism, and Reform Judaism, as well, 1s a way of life, then certainly
1t 1S appropriate that direction be jgwen to the physician as he must
constantly face 1ssues of 11fe and death If, however, we count ourselves
among those who strongly adhere to the idea that we are no ionger a nation
but only a religion and that there must be a complete separation of church
and state, these questions are not so easily addressed AS emphasized in
the second chapter of this work, religion often suggests a relationship
batween beltef in God, the physician and health Simultaneously, in our
society it is the state which regulates the manner in which the physician
functions in the public domain. Whether or not we conceive of liberal
Judaism as pervading all aspects of our lives, we must be cognizant of the
fact that, unlike traditional Judaism which can invoke its legal authority
over 1ts adherents, the most that, as Reform Jews, we can develop 1S 3
thoughtful guideline for the Reform Jewish physician to issues of
controversy concerning his professional iife. It is not our function to
develop a different legal corpus, but rather to aid each Individual in
addressing life's dilemmas as a modern Jew. Robert Kahn writes, "the
function of Reform Judaism, .. , 1S not legislation but inspiration.™

s
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4 Robert Kahn, "Shall We Frame a Reform Ethical Halacha®, CCAR Journal ,
April 1963, p.63
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(T our goal, then, 1s to offer optional guidance to the physician who
must face the issues raised by waldenberg in his responsa, there should be
no reason that we would shrink from the responsibility Afterall, many
physicians actively affiliate with Reform congregations and may wish to
know how the leaders of their religious movement would address these
questions of distinctly modern import Nevertheless, 1t IS Interesting to
note that American Rerform Responsa® contains only one responsum (*74,
physician keeping truth from patient) which directly addresses the unique
position of the physician Our silence on these 1ssues, the fact that our
physicians have become unaccustomed to asking such questions of their
religious tradition, i1s somewhat disturbing If we recognize, as Borowitz
suggests, that general ethics in tandum with the corrective forces of our
Jewish tradition, 1S the unique hallmark of Reform Judaism, then we have
shortchanged the physicians in our midst the lieral guidance which they
most certainly deserve

The purpose of this thesis was to present and analyze the responsa of
a well-known halachic scholar on the subject of the physician's
responsibility to the patient and society We have seen that waldenberg's
commitment Lo the halachic process as traditionally understood 1imits his
ability to strive for the ethical peaks of certain medical diiemmas. AS
Reform Jews, we have the unique opportunity to blend the wisdom of our
ancestors with the established and accepted ethics of our day Our
understanding cf the richness of halacha allows us to be rooted in a proven
and successful tradition without fettering us to an era that has gone by. We
need not enter the world of semantics or p//pu/ to justify our Jewish

oA
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S walter Jacob (ed.), “America Reform Responsa (Central Conference of
American Rabbis, 1983)
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decision making processes. Dr Eugene Mihaly suggests that “halacha” for
the Reform Jew 1S that process by which our Jewish selves confront the

world in which we live

The guestion may be formulated in terms of “what
does God require of me as a Jew?" or "what does
the historic Jewish experience demand of me here
andfow 7" or “What does my conscience, my higher
self, as an aware , committed Jew, tell me to do in
a specific situation?” "Halacha”, In its primary
meaning, 1s in other words, the imperative, the
mitzvan that an aware committed Jew feels and
hears and experiences in @ specific situation®

By virtue of his profession, the physician is often 1n the situation in
which he must ask, "what does my conscience, my higher self, as an aware
committed Jew, tell me to do?" It 1s time that the leaders of Reform
Judaism suggest a halacha, a way, 'n which the liberal Jewish physician can
confidentiy respond, as a Jew, to the challenges of her profession The
first step to this procecs, an examination of the rabbinic textual material
with its traditiona! Interpretation, IS presented in the pages of this
research project It is now the task of the “judges of our day" and our
movement to thoughtfuliy blend this material with the highest ethical

ideals of prophetic Judaism

. 8E. Mihaly, "Ha)acha, Discipline and Reform Judaism™, Speech before the
_CCAR1975,p 7
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APPEND1X
TRANSLATION SHULCHAN ARUKH, Yoreh Deah, 336
LAWS REGARDING THE PHYSICIAN

| The Torah gives permission to the physician to engage In the
practice of medicine In fact, this occupation hoids the status of 3
commandment to the physician as It involves the saving of human
lives A physiciar who refuses to practice 1s comparable to one who
has spilled the biood of another This apolies even in the case where
another physician s available to treat the patient, for a patient does
merit to receive healing from every physician One should only engage
in the practice of medicine 1f he Is an expert and there are none about
who are more know ledgable than he [f this i1s not the case (1e the
less-know ledgable man attempts to heal others), he 1s comparable to
one who has shed blood. If one engages 1n the practice of medicine
without a license from the court,(and the patient's health does not
return) he is liable for financial restitution This ruling applies even
If the man is an expert physician The properly licensed physician whe
errs and harms the patient is not liable with regard to human laws but
will have to account for his actions before God. If the patient died and
the physician was aware that he unintentionaliv erred, he is to be
exiled

2 The physician may not receive recompense in return for his wisdom
,_ or.kmwieugﬁ’iiiﬁ he can B: reimbursed for his time and trouble.

3. One who posesses drugs, whieh an 111 person is in need of, may not
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charge an unreasonable price for them Furthermore, hecause the neec
for tnessfdrugs are so great, their prices should be in consonance with
that wh|c;1 1S generally acceptable even if a higher price was
previously agreed upon Despite the fact that these drugs cannot be
found elsewhere, he may receive no more than their fair-market value
\n exchange for them Yet, if 3 physician specifies 2 large fee in
return for n1s services, a patient |s obliged to pay him because one

cannot affix a relative value to his knowledge

13
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