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Though Exodus 15:26 clearly states that i t is God who ~ea l s the sick, 

Jewish traait1on has always permitted phys icians to serve as God's 

instrument in th is matter. As such a corpus of law developed discussing the 

rights and respons ibilities or those individuals who chose to pursue the 

study of the inexact science of medicine. The knowledge and competence of 

the phys1c1an could be a matter of l i fe or death for the community which he 

served. The phy,sician was bound to become a sou:--ce of controversy when bis 

medical jud9ements were not sufficient to save the l ife or the patient. In 

order; to protect both the physician and the patient, /Jalac/Jic clarif ications 
/ 

on the role of the physician were essential. 

In Joseph's Caro's Shulchan Arukh, Yoreh Deah 336 the laws concerning 

physicians and medicine are presented. They are slightly expanded upon in 

the Arokh HaShulchao, Yoreh Deah 336, but w i th controversies continually 

surrounding medical practioners in our day more comprehensive discussions 

are necessary. Rabbi Eliezer Waldenberg, one of the most prolific authors of 

responsa in our day and considered by many to be the leading authority on 

Jewish medical law, has composed theoretical tre~tises as well as specific 

responsa on questions regarding the social and moral responsib11fties or the 

physician. 

- I have examined the works of Rabbi Waldenberg as they relate to the 
. - • ' 

above mentioned texts fn the Shulc/Jan Arokh and the Arokh HaShulcnan The 
-

specific topics covered include the physician's right and responsibility to 

.. engage in the act of hea1ing, reimbursement for the physician's services, . . 

~ions Involving malpractice, and problems surrounding medical 

-- -



confidentiality. In addition to providing a detailed summary or each or the 

appropriate tekts, I have presented an analysis or how Waldenberg uses the 

tradit ional sources to conceptual i ze and justify his positions. In the last 

chapter I explore the validity or this approach for the modem Reform Jew 
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GreeK mythology records that Atlas was to bear the Y>le1ght of the 

world on his shoulders as a punishment for his sins. The weight was great, 

and as such, the punishment was one of physical dimensions. Yet more than 

merely retribtition for actions taken, this demand of the Greek gods may be 

understood as a t ool of instruct ion. Through the perf onnance of this 

overwhelming task, Atlas was to learn the nature of responsibflify and 

obligatlon. If he simply shrugged, disaster would result. A task had been 
J 

given to him, i t was to bear the weight of the world. His uniQue situation 

obliged him to fulfill a responsibilty that appeared greater than his 
/ 

at>iliti t s. It would reQUire great forbearance and commitment. 

From this ancient Greek myth our society has come to understand the 

!mpllcations or the phrase •to bear the weight of the world on yOtX 

shoulders: There are certatn leaders in our era who have the power to end 

a1111f eon the planet. Their positions reQuire of them the great-est possible 

maturity and pattence. When llf e and death are the cards wtth which one 

deals, one must shuffle carefully and with ~at skill. Though the world's 

most important poHtica11eaders hold our fate, as a world commllllty, in .... 

their hands; there are other professionals, such as the physician, who often 
" 

control our destiny as. indtvtduals. Certatnly the wet~t of responsib111ty . 

-

- whtcl) ,the phystc1an must bear ts tn some w~s as great as the weight of the 

world ~·by Atlas. -- ~ , 
· Accordtng to the Jttwish ttadttton, it ts by vtrtue of hts knowledge 

that the phystctan ts requtfed to perform acts of heaHng. Once he has 
... . 



v 

.. 

rece1ved adequate tratnlng In the art or medtclne, there Is no shrinking rrom 

the ob1tgatlon of treating the 111. Fear that the patient may die as a result 

of, or desPlte the treatment is not grounds for the physician to withhold his 

medical expertise. The physician ts obliged to make 11fe and death decisions 

by vlrtue·or his specialized education. At times the physlctan·s knowledge 

serves him as a welcome anchor In a rough sea; at times it appears to be as 

buroensome as carrying the weight of the world on one·s shoulders. 

This dlchOtomy leads to Questions of an ethical-legal nature when one 

considers the role of the physician In society and his obligations before God 

and the patient in Jewish tradition. Does the physician have the right to 
J 

refuse treatment to a patient? Is the physician obttgated to enoanger 

himself In order to aid a patient? May the physician require an exorbitant ,, 
salafY In exchange for his services? If the patient dtes white under 

treatment Is the physician to be blamed? What should the physician do 

when he ts faced wtth the conrllct or ru1r1111ng a time bound commandment 

during a time when hls medical expertise is reQUtred? When I~ the 

physician permitted to reveal a med1ca1 conrtdence? Perhaps most 

si(Jliftcantly, the theo1ogtca1 Issues pertatntng to the role of the physician 

must be addressed. If God ts omnipotent and cartng, why do runans need to 

engage physicians? Should pious ~ws be permftted to take advantage or 

the tt1scover1es or mOdern medf~lne? How dO we know that we are not . 
frustrating the win of God by ~1ng In t~sctence or medicine? 

• . Every comprehenstve re_11gtous, phltQSOPh1cal or legal system must 

.~ tcs these dllemmas~_The Jewish legal tradttton has struggled wtth 

... 

- ~ r 

these questtons for rTlalY cent'l'1!5. Stnee Nachman1des' treatise on medical 

ethics UTftti1 m1A> tn the twelfth centtry \l\tll the present day, halad\tc 
~ 

_...:-_ln hive Cllbated ald atttcally ref1ned the1r responses to theSe an-

--- . 2 
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1mportant questtons. In our era the most pro11ftc and authorttattve halachtc 

scholar 1n thts f1e1d, R E11ezer Waldenberg, has provtded h1s f o11owers w1th . 
bOth a theorettcal tre~tise as we11 as practical responsa to the challenges 

ratsed above. 

Rabbi Ellezer Yehuda Waldenberg serves as the chler judge or the 

Rat>btntcal Otstrtct Court of Jerusalem. He ts the author of stxteen volumes 

-of responsa, approxfmately f1fteen percent of whfch deal with questions of 

Jewtsh medical law. Add1ttona11y he has publtshed halach1c texts regarding 

the laws of war and the lsraelt army, govenvnental poltcies. sea travel and 

shtpptng on the Sab~ath and the natw-e of legal punjshment ln the modem 

~ra. Among his co-religionists, he ts highly respected for the depth and 

breadth oJ his knowledge. The rectpient of many awards for h1s scholarship 
I' . 

and corttrtbuttons to the halach1c 11festyle, Waldenberg is recognized among 

Ms followers as one of the most 1moortant halachlc author1ttes of 04.J" day. 

lits optntons and suggestions are htghly regarded by hts colleagues and thetr 

communtt1es. In the f1eld of medtca1 ethtcs, Waldenberg ts among a handful 

of authorltattve halachtsts.• 

It ts most logtcal, therefore. that ff one desfred to respond to the 

everctmgtng dt lemmas of btoethtcs In 01.r day rrom within the deftned, 

thOUgh often debated. Jewish tradlt1on. one would rtrst tll'O to Waldenberg. 
. ' ( . 

Waldenberg's composttton or a theorettcal treatts~ as wen as practtcat 

responsa on these tssoes al lows the reader to petter \llderstand the 

preconcepttQns and the direction wl th which he responds to the questtons. A 
--carer~l reading or thts matertar allows one to Ul<lerStand and evaluate the 

methOdology whteh Waldenberg employs. As a halacttlc seholar. Waldenberg 



.. 

ls bound by his understandtng of the Jewish legal process. As we examine 

t\ls matertal, we will need to ask tr hts loyalty to the halachtc system 

Inhibits hts own ethical moment. Does Waldenberg truly believe that 

halacha consistently represents the hlghest ethical response? 

It ts, perhaps, legtttmate at this point to lnQutre as to why a Reform 

Jew should be Interested In the halachlc minutiae concerning the role of the 

phys1c1an. Arter all , Reform Jews are not bound by the halachlc process; we 

be11eve that our minds are free to consider the h1gtlest ethical position. Of 

what stgn1f lcance
1 
is modem pi/put to the liberal, enlightened, Western 

mind? Certainly the answer to this Question wm differ for each Reform 

Jew, t>y.t I do believe that tt ts fair to suggest that for many Reform Jews 

plagikd by these Questions, the Jewish tradftton can be viewed as a 

treasure-trove of thougntrul responses. 1r our mlnds'tan be stretched to 

- see these dilemmas in a new 11ght, to consider a form of response which 

was previously unknown or ignored, then the 1ntel1ectua1 errort wfl i prove 

worthwhile. Despite the fact that we no longer accept halact:\a as eternally 

and presently bfndtng, we recogntze that Jewish tradttlon can often provide 

well developed and thoughtful guidance to the most dffficult Questions that 

the f)Uman must confront. 

Each of us wm one day take on thP. role of pattent; we will be forced •. 

to enter Into the phystctan-pattent relationship. It ts an encounter unlike 

any o~. Rarely dO we place oc.- very 11ves Into the hands of another. we 
-. 

e>epect and deserve only the ~t quaHtY. of care. We demand that the 
• 

phystctan be·comp1ete1y tmmerstd tn cxr medfca1 problems. Upon a 

... successful recovery ~e..secretly place the physician at the right hand of 
. 

w:iGd tn the case or conttnUecs n1ness we qutetly arse the phystctan as 

incompetent or negligent From the phystctan we e>CPtCt nothtng less than 
_,.. , -



Godlike perrect1on. Clearly, we are bound to be disappointed. In order to 

protect both the physician ana tne patient, some ground rules must be 

establ ished Through halacha. Wa ldenberg seel<s to do this 1r. as Reform 

Jews. we find Waldenberg·s approach to be untenab le. 1t will oecome our 

responsibility, for the sake or communal peace, to develop an acc:eotable 

approach to the di lemmas presented above 

The next four chapters w111 present de tat led summaries and short 

analyses of the relevant material extant in Waldenberg's theoretical 

treatise. Ramat Rac/?el, and his many volumes of responsa. Ts!U E/1ezer 

The last chapter or this won< ·,. 11 1 address the manner in which this 

material may be aool 1eo wttl"m a more liberal Jewish context In order to 

provide the reader wi th an understancing of the basic rabb1n1c approach to 

these issues. the relevant. material rrom Joseph Karo·s 5/Julc/Jan Arok/J w 111 

be presented In the appendix 

5 



For Jews of today 1 t Is a r orgone conclusion that the phys 1c tan and the 

pat 1ent have the right and the moral obl1gat ion to engage in the science of 

medicine To some , medicine appears to be a Jewish occupation tf not a 

Jew 1sh preoccupat ion ·11y son, the doctor,- 1s more than JUSt tr1e 

trad1t1onal Jew ish parent's dream - 1t is symbollc of the fact that the 

pract ice of medic
1
ine 1s not only an accepted. but an extremely respected ana 

coveted profession To the modern Jew the very idea that perhaps on 

religious grounds tne practice of medicine is of dubious moral standing 1s 

heresy "Christ 1an Sc1ent 1sts we are natl" would be the commonplace 

r espi:mse As such. 1t may come as a shock to the Jew of tt'le twentieth 

century to discover that our sages struggled over the Question of whether or 

nor the physician, by the nature of the prof ess1on, was arr,..gantly assuming 

a role that only God could fulfill It may be possib le lo understand 

legitimately the Biblical texts referring to the physic1ar. and God's role in 

the process of healing as stating that the practlce of medicine is outside of 

the human rt»alm Our liturgy instructs that God is the faithful healer 

Perhaps illness 1s a sign of God's displeasure w ith a particular person or 

communtty. If so, how could the rabbis justify human intervention in God's 

business? If such rationalization can be presented, does this give the 

physician carte blanche to practice medic1Ae in all situations? 

This chapter will explore the various theoretical and practical 

responses which arise when one considers the role of the physician vis-a­

~vts God. The passages from Waldenberg·s theoretical treatise Ramal R2Cflel 

seek to explicate the theological and textual problems which must be 

6 



' 
-~.,,;., -.. 

confronted when one attempts to understand the role of the Phys1c1an In 

tr~dltlonal Jewish c1rt les. Arter estat>Hshing that med!cine is an accepted 

profession. Waldenberg argues ttiat 1t ts in fact a divinely ordained 

command. He seeks to prove that the ohyslc.1an is Tora1t1cally obligated to 

engage in the science of nealing In his responsa germane to tne topic. 

Waldenberg clarifies the obl19at 1on or the physician t o endanger t11mse1r on 

behalf of pat ients as well as the patient's responstbill ty to seek medical 

aic He also addresses the confli ct which 1s likely to arise between the 

pt1ys1c1an·s med1ca1 and re l igious ob11gat1ons Ce g. break ing the laws of 

Sabbath m order to treat a patient) as well as the ouest1on of whetner or 

not me physician may perform unnecessary elect ive surge;y Detafled and 

sl tgMly annotated summarfes of Waldenberg·s thoughts on these sub Jee ts 

ro1 1ow 

SECTION I : .The Faithful Heater· 

RAMA T RACHEL • 1 

Arokh Hashulchan JJ6a. One should be cautious in h1s act tons 

~speci ally during a l1me or I llness. He should r.ot re ly on the phys1c1ans 

alone as 1t 1s wri tten (2 Chronicles 16.12) regarding Asa. · 1n his 11 iness. he 

sought not God. only ttle physicians -

A) Waldenberg comment~ that the language of the Arok/J Hasnu1c11an is 

no~ prec!se regardfng this matter. From his wording, one may erroneously 

ass~ that lt is perm iss1ble to rely eQually on physicians and God. This Is 

rorbtdden; 1t ts prohfbfted to have ra ith fn sources other than God. One 

should have complete trust ano fatth In Goo. The physic1an and his cures 

7 



should De thought of as emissaries or God Their purpose has been 

orevfously desfgnateo by the Creator. A orooftext ror this concept or 

medlcal predestlnat ion is brought from Avodah Zarah 55a. ·At the time 

when afflictions are sent to man an oath ls 1mposed upon them. ·you shall 

not ~ome upon Mm except on sucn and such a day, and at such and such an 

hour. and through the medium or so and so, and through such and such a 

remedy·• 

Not only 1s the language imprecise. but the verse itself 1s Quoted 

incorrectly In 2 Chrqnicles 16 12 the vetse referring to Asa reads ""J 

physicians· rather than ·pi physicians· as the Arok!J Hasnulc!J<.1n 

transmitted. Waidenberg su(}gests tt·,at this faulty transcription may oe the 

source or Epstem·s misunderstanding of the verse If one reads i'l in place 

or "J. one may conclude that Asa·s guilt was associated with the fact that 

he relied solely on the physicians Waldenberg avers that tne word "J does 

not al low the verse to be interpreted in this way He understands "J to 

Imply that Asa viewed the physic ian as an independent factor In his sought 

after recovery even though he also rel led on the righteousness or God. The 

proper attitude is to trust In God alone. accepting that his faithful 

emissaries (i.e. the physicians) will execute His wilt. 

In Hovat HaLevavot a similar explanation ts prov1ded. Asa·s 

transgression stems from tne fact that he placed another of God·s creatures 

on the same level as God. Asa·s sfn was not that he trusted 1n phys fc1ans 
• 

alone, rather it was that he dtd not reouest help solely from God. He viewed 

the physlctan as an 1ndepenoent source or help. Hovat HaLevavot opines that 

• ~abbi I.Epstein (.ed.) Hebrew /English Edition of the Babvloola') Talmud, 
London:Soncino Press 19641 (translation by A Cohen> 

8 



one must trust In Goo alone. When this trust 1s divided among His creatures. 

one·s fa1 th in God decreases. This, of course, is unacceptable 

B) RAMBAN, In hls commentary on Lev it 1cus 26 11 remarl<.s that Asa s 

transgression was that he requested human medical help at all RAMBAN 

comments - when Israel 1s In perfect raccord with God], const1tuting a large 

number, their affa irs are not conducted at all by the natura l order of things, 

nett her 1n connect ton with themselves, nor W1th reference to their Land, 

neither collect1vely nor lndiv1dually, for God blesses thelr bread and the1r 
I 

water. and removes sickness from their midst, so tt'lat they do not ileed a 

physici an and do not have to observe any of the rules of medictne. just as He 

safd, ·ror I arr the Eternal that healeth thee <Exodus 15:26). ' And so did the 

rlgMeous ones act at the time when prophecy [existed]. so that even if a 

mishap or tnlQulty overtook them, causing tnem sickness, they did not turn 

to the physicians but only to the prophets - RAMBAN cont1nues spec1'y lng 

that this wds Asa·s sin. -scripture states, ·vet in his disease he sought not 

God. but only physicians · Now had the practice of lconsul tfngJ phys1c1 ans 

been custmary among them, why should the verse ment ton las a 31nf ul act, 

Asa·s consulting} the physicians, since his guilt was only because he did not 

(also) seek God? But the verse can be compared to someone saying: 'That 

person dtd not eat unleavened bread on the Festival or Passover . but Instead 

ate leavenea bread• For he who seeks the Eternal through a proonet. w111 

not consult the phystcians. What part do the physicians have among those 
' 

wtlo do the w fll or Goa? We have been assured that, 'He will bless thy bread. 

and thy water, and I will take st~kness away rrom the midst or thee (Exodus 

~ .. The 1nt~nt or the statement fs that he transgressed two commandments -
~he negative commandment of not eating lea~n and the posit ive 
commanctment of- eating matzah. Likewise Asanot only sinned by not 
seeking God but also by pursuing medical help. 

9 



23:25),' whereas the physicians are concerned [mostly) with food and dririk., 

warn1ng [the patient] against [eating] certain roods and commanding htm to 

eat others -· 

One could read Hovat Halevavot t1k:ew 1se. but tlie contextual meantng 

tmpl1es mat .4.sa·s transgression w2s not that ne sought me<11ca t help, ror 

tne Torah perm its thi s. rather that he tield physicians to be eQual partners 

wtth God - not em tssanes of God. This at t itude lessens one's faith In God 
I 

Thus King Hezekiah hid the mecllcal books wnen trie puo1 1c oegan to place 

mor2 ra tm in them than in God This incident is further explained 1n the 

resoonsa or nASHBA 

lbn Ezra interprets the verse aoout Asa s1mi tarly to RAMBAN. on 

Exodus 23 25 he comments that ·one wno observes the commandments has no 

need for pnys1c1ans Therefore Scripture states, ·vet in his disease he 

sought not to the Eternal but to the physici ans - Despite the greatness or 

Asa·s piety, this slight dev iance ln his trust rn God ts noted. 

There appears to be no support ror Epstein·s claim that , .sa·s 

transgression was that he rel 1ed solely on physicians. the verse aeals wi th 

hts seeking medical help In general. At any rate, Asa erred In believ ing that 

physic ians were an independent source or heal ing. Waident>erg avers that 

one should have ru11 faith In God, understanding that physicians can only 

practice meatc1ne W1th Divine perm ission. 

C) RAMBAM In hf s commentary on the Mlshnah on tractate Pesach1m 

56a remartcs that in the same manner in wh1ch one praises God ror creating 

.,rood a~~ .. s~t1sry1ng l'\unger, so one praises God for creating mea1cal help and 

curing Illness. Th1s should be central 1n one·s thoughts even whtle rece1v1ng 

•Ramban. Commentary on the Iorab, New York: Shilo, 1973 (transl at ion by 
Charles Chavel), Vollme Hf, p.459ff 

lO 



med1cal aid_ Many sources agree that when one seel<s me<Jlcal treatment 1t 

should be as a sign of faith m God·s creation One should think that ·pernaps 

such and suct'l a person and such and such a drug was designated to orov1oe 

treatment at this time .. (tfaavar Yabok, He lei< Kort>an, Taanit 85) 

0) In both the Zo/Jar and l1aavar Ya!Jok a relattonshtp between 

wealth and illness 1s suggested. Both aver that once tt1e wealthy have used 

the1r resources to fulf111 the needs or the less rortunate. they wtl l be 

subject to a Dtvlne Healtng. As ts exp lamed in Baba Batra lOa, a oerson·s 

r ort~nes and def 1ctts are decreed at the oeg1nnlng or tne year 

E) t1ate/lt1osl1f clearly states that a person should seek medical help 

for botn internal and external wounds 

Serer Tas!Jetz Katan relates a mldrash concern1ng the orfg1ns or tt-1e 

medical book which King Hezel<tah hiu In addition to al 1 the ant mats and 

Noah's family, there were demons flying around the an< The cnmotnat1on or 

the demons and the rout o(jor caused almost everyone to fall 111 Finally an 

angel came and took one of Noah's sons to the Garden or Eden. There. he was 

taught the secrets of medtclne and recorded them ma book Th1s was the 

medical book or King Hezekiah. 

A s1m1 lar reference to Noah and the origins or med icine can be round 

ln the medical book of Asar the physician. 

This mtdrash potnts out that the sages accov"lted the origins or 

medicine to the Garden or Eden. Goe, tn great compassion, directly 

tnstructed hU~anfty In the ways or medlc1ne. Wtlen Hezekiah hid the Dool<, 

the Dasi cs or medicine were not uprooted from the world rnr they had 

already been taught to humanity. Rather he hid It so that human beings 

would not team al t of the f'tne deta1 ts or medtctne which were contained In 

II 



the boo I< and mus be 11 eve t11at they no longer needed to trust 1 n God as the 

faithful Healer 

In short, when one fa lls 111. he should put. his ful l trust directly 1n 

God. tne Healer or all flesh, repenting both on account or his lllness (praying 

the God will not ounish w1tnout cause and reflecting on the words or Ramban 

on Parashat B'chukotai a gateway not open to commandments 1s open to 

medtctne·) and on account or the necessity or making use or physic ians and 

their medtcants -ror the true healing 1s orougllt oy seek mg after the 

Compassionate One to send a Divine Healing. As it is written. ·as I have 
I 

smitten. so I w111 heai.·- But humanity is not so meritor ious and must 

therefore rely on human med1ca1 intervention 

RAMAT RACHEL •20 

Arokh Hashutchan JJ6a. It is wri tten (Ex 21 19) ·and heal, he shai} 

surely heal - From this passage we aerive that the Torah permits the 

physic.Ian to pract Ice medicine (see Baba Kama 85a) That is to say, tnat 

the physician should not abscond rrom his resposlbil lty by declaring that 

since medical science is inexact he may err <and thus harm his patient) 

For this reason the Torah gives permission to the physlc1an to practice his 

chosen profession. 

I There ts another reason brought as well by Nanman1aes in Torat 

Haadam and the Tl.JR- the Torah speclf lcally permits the physician to 

practice medicine lest he conclude_ that when God smites a human, ttle 

phystctan l'las n9 rtgnt to tnterrere and attempt to restore the pattenrs 
.... ... ' .. 

ealth. The physician may erroneously assume that 1t ts not consonant 

12 



with human nature to engage In the art or healing even though It has 

become customary. The stra1ght forward interpretat ion or 2 Chronicles 

15 12 would seem to support this position. ·1n his 1 llness he CKtng Asa) dtd 

not seek the Lord, but relieo upon physici ans.· In order to prevent the 

logical, but incorrect, reading of this verse (Le that God condemns thOse 

who seek medical help), the Torah specirlcally grants permission to tt'le 

Phys1c1an to heal This 1s the reason cltea by RASHI in his comment on 

Baoa Kama 85a - -perm1ss1of'\ was given to the phys icians to practice 

medicine so that it can not oe said ·that whlch God smites, He w11l heat -

The Tosarot reason likewise but on a different level. Thev point out that 

the verse C-and heal , he shat I surely Man employs the word ·hear twice 

This appears to be ati unnecessary repetition, for if the verse conta1ned 

the word ·hear only once we would still be able to conclude that 

physicians are granted 1 lcense to hea l The Tosof ot opine that this verse 

refers to two dtff erent types or wounds that reouire m~dlc i al attention -

those infli cted by humans and those which are the result or God's will. 1n 

order to prevent one from assuming that It ls permlssaote to seek medical 

attention for those wounds caused by humans out not for those which are 

the apparent wrn or God, the verse uses the word "hear twice - Imply mg 

that both types or Il lness may be treated by the physic ian. It may appear 

that the phystcfan ts frustrat1ng the wlll or Heaven w1th his act ions but 

this 1s not the case. 

2. From RN18AN's reasontog. we may deduce that were It not ror the 

mldrash on Exodus 21 : 19, not only t~ phystctan'tn ~ght assume that the 

practice or mecHc1ne was pres1.1nptuous, t>ut also the patient, on the t>as1s 

or this verse, may fear that seekfng medical help was contrary to God·s 
I ~ ' • 

tM>~tc..,,..,.,. wfll. Thus, the verse ·and ~.eal, he shalt surely hear employs the vern 

lJ 
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·near tw 1ce tn order to Indicate that the physician has the right to heal 

ano the pat ient nas the r ignt t o be healed 

This interpretation ts supported by a passage in B'rachot 60a which 

c11scusses the Dlesstng one should say when aDout to have Dlood drawn 

Though Rav Aha maintains tha t the patient's prayer should include the 

phrase -ror It 1s not the nature or humanity to heal". At>aye contends that 

one should not recite this phrase since t~e verse ·and heal , he c;halt sure ly 

hear carries the accepted lnterpretat ion that physic tans are grant ed the 

right to engage In the practice of medicine In order tnat neither t he 
I 

physician nor the patient should assume that they have no r1gnt to engage 

In medicine. the Torah specifically states ·and heal, he shall surely heal· 

thus o~rml ttlng the phys1c1an to dispense medical aid and the patient to 

accept i t 

3 Thus, RAMBAN'S comments on Parastiat B'hUkotal, Lev i tlcus 26· I I 

in whlch he states that It fs Tora1tica1 1y perm issible f or phy~lclans LO 

engage In the practice or medicine but that th is permission does not 

extend to the patient , are surprising. RAMBAN fn11cates that If the patient 

appr oaches t he phys1ctan. then the phys1c1an should treat him RAMBAN's 

point i s that the pat ient ought to avoid medicine_ Should he choose to 

consult a physician, this 1s evidence of la<:k or t rust In GO<l. Thus, God wi ll 

leave this pat ient to t he caprice or natura l causation. The physician must 

treat the patient, but the pattenr Is not obligated to seek medtcal help. He 

stmply choos·es this opt ton. TMs passage ls problematic as ft contrac11cts 

the B'rachot passage as well as RAMBAN·s own worcis 1n TOCilJ HaAdalTJ 

both of which state tl'lat Vle pat1ent i'\as Divine permission to seek medical 

~~~ .. R Azulat, In his commentary fl/rchel roser (Yoreh Deah 336) 

concluaes that RAMeAN·s words are not trreconcllat>le. Rather, he claims, 
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that in ToratHaAdam RN1BAN fs rererrtng only to the phys1clan and not tc 

the pat 1ent when he proclaims th~t that the practice or medlcma 1s a 

commandment inclusive m the category of saving human life. 

Waldenberg t>e 11 eves that AZula1 has gone astray on this point. He 

avers that In iecat HaAdam RAMBAN·s concern was t o explicate the 

urgency of the commandment regarding medical pract tee and to warn that 

there ls an Issue or savtng human ltf e tn ttns matter ror both tne patient 

and the physici an Tne patient, as wel I as the phys1cfan, 1s engaged ma 

sphere or doubt Juat as the physician worr ies about committing murder. 

the patient is equally concerned about committ 1ng su1c1de. Thererore. the 

verse -and heal , he shall surely hear comes to confirm that Just as the 

physician has llce'lse to practice medicine, so too. the pat ient has the 

right to seek medical help It reassures both that medfctne is included In 

the category or saving life It appears to Waldenoerg tt·.at RAMBAN·s 

statement 1n [Ocat HaAdam Is the ooerat Ive one. 

Waldenberg resolves the dl ff iculty or RN1BAN"S t onf llct Ing comments 

by claiming that h1s Interpretation on B'hukotal Is representative oi an 

Ideal situation (Le. when f"IO external factors Influence health). wh! le the 

words of roratHaAdam respond to current condfttons. waldenoerg points 

out that since we are instructed not to rely upon mtracles Cu d1v1ne 

healtng), tt Is not only perm1ss101e. but also an obligatory for the pattent 

to seek medical help Hts very 1 ire depends won i t. 

4. R. Azulat arr1ves at the same concluston - nowadays, the pat 1ent ts 

obligated to .?eek medtcal help and may not rely upon miracles or h1s 

• arro.gaot plet~~He ~hould stmultaneously seek God's help, and re ly, wi th 
_ , r ..-.'- ~ 

alt h1s tleart, upon God's mercy. 51m11arly, R Baer lybshttz comments tn 
-

ttateattosbe that one sflould not d1fferenttate between w<>U'ldS 1nn1cte<i 
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t>y humans and those inflicted by God or between Internal and extemal 

Injuries. In ract. ne writes, th is dist 1nct1on has never been made In 

practice. Tne Torah perm its, rather. obl lgates, the physician to engage 1f1 

the practice or medicine and this obligation extends to all aspects or t.he 

science. The patient must seek medical attention although he should 

continue to trust In God, ror all is according to God's wll l and the 

physician is merely God·s emissary 

A sfm1lar Interpretation IS apparent in 5efer TS!lwallltea/}ava/J 

wh1c11 states that God granted perm ission to the physician to treat all 

pat ients and all Illnesses wi thout dtfferentlat1on 

R Y~huda Ayash 1n S/J!-vte1 Ye/Juda concludes 1n no uncertain terms, 

that the patient Is required to seek medical help. This obligation oevolves 

not only upon the patient but also his re latives They are responsible ror 

see ing that the patient has acquired the drugs orescrlt>ed ror h1m. Anyone 

who 1s negligent ln these matters - choosing not to rely upon the natural 

practice or medicine. In the pious hope that the Holy One Blessed be H~ 

wil 1 send a miraculous healing - has acted rool 1shly and improperly. 

causing harm to himself. He will be required to account ror his actions on 

the Day or Judgment. Anyone who re Iles upon God alone to Keep him rrom 

danger, not taking normal precautions, 15 a pious rooi. As our rabbis have 

taught CKetut>ot 30a), "Everything ts fn the hands of God except ror the heat 

and cold: The concept applies likewise to meotclne. Goo allows the 

world to operate according to 1ts natural course ano certain drugs ano 

hert>s were given to heal certain Illnesses. That Is to~. ty the very fact 

that God has ~ovtded the Ingredients ror the drugs which heal many 

wounds, we can assume that It 1s parmlsslble to make use or them. 

' 'I~'~ " 

~ -
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R. Ayash brings the rollowlng mtdrash In support of his position A 

story Is tola about Rabbi Ishmael and Rabbi A1< 1va Thev were wa lking 

tnrough the streets or Jerusalem with a companion when an 1 I l man 

approached them He said to tnem, -sirs, wnat medicine w ill cure mer 

They Instructed him to take a certain drug unt t 1 he relt better The 

companion askea repl1eo. ·wno has struck him with this 1i lnessr They 

responded, "God - The companion sa1d to them, "How can you, sages, al low 

yourselves to engape m a matter over which you have no right - God 

strikes and you presume to hea1r They asked h1m. ·What 1s your 

ororess1onr He resonded, "I am a tiller of the soil See, my scythe 1s in 

my hand - They inquired or him . "Who created the eart~ and who created 

the vineyard?" He replied, "The Holy One, Blessed be He - They tnqu1red, 

"And you engage yourself in matter over whlcn you have no author ity - God 

created 1 t, yet you eat its fruit r He responded, ·oon t you SE:~ the scythe 

In my hand. If 1 did not go out and plow It, clear tt. rerttllze It .. and weed 

it, nothing would come rorth · They replied, "Fool! have you never heard the 

verse <Psalms I 03 15) ·A man·s day are like grass ·7 Just like a tree, If It 

Is not fertilized and plowed It will not grow, and if i t grows and it is not 

rertllized and watered, it will die, Thus a man·s body is comparab le to a 

tree, the r ert 11 1 zer ts the arug c that mate es it hea lttW). the ti II er {) f so 11 Is 

the physician: 

In 5/'Jivtei Yenuda, Ayash conclUdes with.the warning that sometimes 

a person will oe struck with an illness wnlch the physicians cannot hea l 

In this case it Is permtssable to asSlnle that ft 1s God's wtll and no 11uman 

if1t~entton w111 avai l. However, If one can cure his Illness but does 

nothing, he fs a fool. rle fs ltke one who walks Into rtre - 1t Is not Goers 
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decree that he die at th ts t lme1 Any other understanding of such a 

sl tutatlon would oe distorted. 

R Aharon Berech1ah in 11a'avar Ya!Jok expl icit ly states that any 

patient wno does not seel< medical he lp 1s considered a sinner L 1Kew1se. 

ne avers that one who causes n 1m~f to become 111 by pursuing h1s desires 

or not protecting himself against the natural exi gencies or ll fe ts to be 

compared to one who 1< 111s himself - 1n the ruture he w111 have to account 

ror his actions before God I f he must aose'lt t11 mse1r rrom divine serv ice 

.on account or h1s se If-imposed illness. ne 1s required to mal<e rest 1tut.1on 

for his aosence 

or the other hand. suggests Waldenberg. we should pay heed to the 

strong words or RAMBAN in Parashat ffhul<ota1 from which we may derive 

much spiri tual guidance so that -evil may not befall me and plague not 

come near my tent- (after Ps 9 1 10) He envts1ons a time wtK'n oeoo1e wi ll 

not nPed to use tne natural elements to sustain them, for God w111 bless 

roo<J and drink and keep fllness at a dfstance. Because we will be more 

perfect (O.,n,~ >, there wlll oe no need ror the phys1cian or for the study or 

medicine as God wi ll be the Healer 

If one concludes that these woros or RAMBAN are operat ive only arter 

the entire community or Israel acts In such a faithful manner, <even though 

It Is clear rrom the contex:t that Rt~BAN is speak1ng as well or the 

r tghteous tndtvtdUal) the comment of tbn Ezra on Parashat Mishpatim (Ex. 

2!: 15) ts Instructive. He rejects the posttton that In matters of health 

there ls a cHfferenttatton be~ween the 1ndlv1dua1 and the community. in 

that comment, he exptatns that there are tntennedfartes between the body -;:-
and the soul yet they have an effect on eacn other. He conc1uoes ·as the 

soul Is strengthened [through the study or Torah], so too ts the body's 
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Immune system - which Is received rrom God. [When one devotes h1mse1r 

to Toran) God Will bless rood and drink for Illness develops when the 

Immune system ts weakened (e g. when one eats anc:J ts not sat 1sf 1ea ) Many 

illnesses are caused t>y rood wh ich has entered the body and thus the verse 

states ·wnen you worship God, He Wfl l bless your rooa.· Other 111nesses are 

the resul t or changes in natural conditions and therefore me verse 

includes the phrase ·ana I w 1 ll tum away disease rrom your mt<lst · From 

this one may conclude that the Torah- true Jew has no need ror a physic ian 
I 

and can rely upon the Holy One -

Waldenberg concludes his comments on this matter by praising the 

wonlly wisdom and ideals or Ion Ezra with the words ·Happy 1s the one 

who can achieve this -

RAMA f RACHEL •2 I 

Arokh Hashutchan JJ6a. Furthermore, tne very ract. that the Torah 

grants license to the phys1clan to practice Implies that he ts obi lgated to 

engage in the science or healing and may even profane the Sabbath, 1r 

necessary, on tts account. Ir a patient is erdangered. and certainly if his 11re 

ts at statce. the pnyslclan may transgress the Sabbath laws A ptws1c lan who 

reruses to practice medlctnf> !s comparable to one who spl lls bloocl. This 

applies even 1n tt\e situatlon w~e anolh~r pt)ystclan is available to treat 

the pattent - ror not all patients oenef It eoually rrom all pnyslclans. All 

~ho hasten to save lives are surety blessed . 

1. RN"eN1, 1n n1s commentary to Mlshnah Ne<lar1m 4:4, explains that 

one woo nas vowe<i not to derive benertt rrom another Is oennltteo to be 
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medically treated t:Jy that person if he happens to be a physici an. This 

exception ts grante<l because tne phys ician is Toraft1cally ot:J lfgated to heal 

the sicl< of Israel The phrase CDt 22·2) "an<l you shall return it to him·, 

which 1s understoO<l as indicating that tne phys1c1an has the ot:Jl1ga t1on to 

return health to the pati ent . 1s employed as a orooftext The commandment 
6t. 

derived from th1s verse extenos to saving someone t:Jy means or ones t:Jooy, 

money, or knowledge 

RAMBAN also suggests that this Nedarlm passage reveals the Toraitlc 

t:Jase for the claim that a phys ician Is µnder ot:J llgatlon to prac.tlce medicine 

He concludes that the patient's health 1s thE lost object which the Physician 

is caoab le or, and therefore obligated to, return to i ts owner 

Tlius, from tne verse, -and heal, he shall surely hear we dertve that 

the ohys1c1an 1s granted the right to engage In the med ical profession. The 

verse ·you shall return It to him" cl ar1r1es that the physician Is ot>llged to 

pract Ice medlcfne 

2 As RAMBAN explicates tn Torat HaAdam, i t Is 2l so possible to 

emplc,y the verse ·you st'lal 1 love your ne1ght:Jor as yourself" (Levtt icus 19.18) 

as a proortext ror the obligation devo lving upon a physician to heal RAMBAN 

brings a text which Quest ions when a son must me11cal ly aid his father The 

story Itself Is trielevant to the present examination out 1t Is germane that 

within RN1BAN'S discussion the verse ·you shall love your neighbor as 

yourse1r· ls appropriated to J~stlfy the cla1m that med1c1ne 1s not 

prot'll t:Jlte<i on the grounds that It may Involve physfcat damage to the patient. 

Without these prooftexts we may assume that medicine is permissible only 

when 1t does not Involve phystcat damage or pain to the patient. 

Furthermore., the practtee of medicine Is Included In the category or , ,.,... . 
~" ?"" 

commanc:tments dealing with the saving of human lives. Th1s, or course 
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tal<es preceelence over a11 other commanoments Cl ear ly, In the case where a 

li fe is at stake, the physician 1s obi I gated to act accordtng to his medical 

knowledye The above examples prove that the phys1c1 an Is also commanoeo 

to engage In heal ing even when a possible fatality Is not mvloved. The 

physician must be ava1 lab le to treat liiS serious problems sucn as pain. 

wounded I lmbs. etc 

TS/TS EL/EZER VOLlJ1E • 8 . SECT ION 15, LAST CHAPTER 

Any 01scuss1on or the laws or mediclr,e must include a discussion 0r 
the patient's and pnys1ci an·s r ights regaro lng med1cal mterventlon As 

mentioned earlier RAMBAN comments on Lev it tcus 26 I I . • when Israe l ts 1n 

perfect [accord wi th God). constltuting a large number, their affairs are not 

conducted at al I by the natural order or things, neither In connec~ton with 

themselves. nor with reference to the ir Land, nei ther collect1ve1y nor 

lnd1v1dual ly. for God blesses the fr bread and their water and removes 

sickness rrom their midst, so that they do not need a phystcl an and do not 

have to observe any of the rules of medici ne, just as He said, ·ror I am the 

Eternal that healeth thee '(Exodus 15:26)." 

Yet, simultaneously R. Abraham Danz ig in Hocnmat Adam proc laims 

that God understands t.he nature or man and therefore He created grasses and 

trees wh1ch would br1ng forth medications. Goel gave permission to 

humanity to benera rrom these medlctnes. It has previously been 

established , as expla1ned in Birchei Yoset •that fn our days, we must not 
' 

rely upon miracles and tnus tl'le patient ts ot>l lgated to seek proresstonal . .. .... . 
help: One should not presume that he ts of greater stature than t he p1ous 

throughout the generations who reltea on medtcal alct. Tnts 1s, for all 
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lntents and purposes. forbidden as i t smacks or arrogant piety and imp11es 

tnat one ts trusting In miracles dur1ng a tlme or danger wnen one 1s 111. he 

should remember his sins anc repent Furthermore in the responsa of 

RASHBA ( 1 41 3) we are rem inded that -anyone who is negligent or lazy and 

does not seek med ical he lp out rather trusts that God w111 s~nd a miraculous 

healing Is foolish He may harm himself a~ for this he will oe held 

accountable in the future -

BHore engag ing in med1ca1 cures one should place n1s ra1tn in Gnd 

under?tanding that true hea ling flows only from Him - not from the 

phys1c1ans or their med1c:amenls Both the phys1c1an and the pat ient shoula 

De cognizant of th!s The patient should place t'lls trust solely In his Creator 

wh1 le the ohyslc1an should v1 ew himself as ful f 111 mg the lofty mission r or 

wtlfch he was des ignated Avodah Zarah ssa 1s off ereo as a proortexl' " A~ 

the times that aff lictions are sent to man an oath Is Imposed upon them, 

"You sha 11 not come upon h 1 m except on such and suet\ a day, and at suer-, an 

hotJr. and through the medium of so and so. and through suet\ and such a 

remeay Rabbi Yohanan commented on tt1e verse (Ot. 28:59) ·and sore and 

fafthful diseases· - ·sore· In their mission and ·ra1mrur to the1r oath -· If It 

is against Goers w111 that a certain !ndfvidual be cured, the doors of 

treatment are as fr locked before him C1.e. the phystclar'l·s help will be or no 

avai l.) The comment of Melr1 on th1s !Tlatter ls -awesome- -There are many 

me<Jtcal cures wt)ich the ohys1c1an does not think employ1ng. Thus many 

people <J te though successful treatment was possible. Some <Jle despi te the 

fact that thelr Cleath has not been ciecreed." 

· Therefore the patlenrs·only recourse is to have complete fai th in God 
~- -expressed through prayers and supp II cat 1ons. The i 11 should pray that the 

•rrans~at ton accorcung to A. Cohen 
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creator grants them t'eal lng and oeltvers them rrom their danger lhe 

physician must continually pray that God grants him understanding and 

knowledge in the ways of med ical science The physician prays that God 

will focus l'l ls eyes and provide him w1tl'l a clear v1s1on so that he w111 know 

M w to Dest treat the pat tent. 

Waldenberg concludes with a pra1fr appropriate to i)is above 

comments May the Merciful One send a complete recovery tu all of the 111 

among His peop le, the house or Israel , and establ ish for us as it is written 

in the Toran - If you hearken unto the Lord. your God. doing what 1s proper In 
I 

His eyes. obeying His commandments and fo l lowing Hts laws - al I or the 

11iness wntcl'l I decreed for Egypt. I will not decree for you. for I am the 

Lord, your --iealer Amen 

TS/TS El/EZER , VOLlJ1E I 0 , SECTION 25, CHAPTER 19, 

paragraph 2 

2) Though Waldenberg fully addressed this subj ect In Ramal Rac/Jel 

numbers 1, 20, 21 , a letter from a col league oromote1 him to further his 

comments Waldenberg re i terates that Avodan Zarah ssa provides the clue 

A At the time that affl ictions are decreed upon man, the·y are made to swear 

according to these words: you w111 appear only on the appointed day, at tl'le 

appointed t1me. to the appointed person and <you w11 1 t>e counteracted) t>y 

the appointed medtcme R. Vohanan c:uoteo the maxim ·111nesses are bad and 

ratthful - Oad 1n their mtsston anG ra1tnru1 to their oam:· The sages exolatn 

that WhP.n a man stns, the extent or h15 punishment Is dtv1ne1y decreed. He 

wtll suffer affllcttons an<J 1Hness ror an establtshed t 1me pertod. 1r he 

repeDtiPtOPerly, tum1ng n1s neart completely to God, until tne Omniscient 

One afds htm, he wt 11 mertt a Divine Healing prtor to the appo1nted t Im~ 
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This 1s what is meant by "the appointed time· If he 1s not so 

deserving God turns him over to nature which was created to help sustain 

11 re The predeterm1nat 10n of the cessation of the aff 11ct ions assumes 

medical help m the form of the physician and rr.edicine RAMBAN writes 

similarly when he remarks that physfc1ans are performing the w 111 of God 
t.t> 

yet God prefers that people have no part m medicine 

Yet, 1t shovld be recogmzed that some f all ill because or carelessness 

and not as a resu l t or sm As stated m Baba Metz1a 107b, ·everything 1s in 

the hands of God except for heat and cold.· That 1s to sav that one 1s capab le 

of protect mg himself from dangers such as hot and cold and that , when an 

11 1ness·s cause is · :1aturar, lts remedy is also ·natur ar How, then, can one 

know trie source of his 1 llness? Waldenberg suggests an examination of 

Tosafot and Maharsha on the Question 

TSIT5 EL/EZER, VOLUME t 1, SECT ION 41 

As a result of RAMBAN's comment on Leviticus 26 I 1 which 1mpl1es 

that Tora1t1cally the phys1c1an 1s permitted to heal the St\.k but that the 

patient does not have the Torari·s ~pproval to seek out. medical help, one 

would conclude that the Sabbath l aws may not be transgressed on behalf of 

the patient. This may be based on the idea t hat recourse to physicians is 

evidence of lack of f afth 

This ls an erroneous conclusion. It is con't r~ry to our tradition to 

prohlolt an endangered patlent rrom transgressing the Sabbath regulations 

in 'order to receive medtcaf aid. In Tora! HaAdam, RAMBAN, himself, 
...... ao. •• 

concluoes tnat the practice of medictne ts tncluded In the category of 

commandments which lnvolve the saving of life. He points out that a patient 
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may be red on Yorn K1ppur and be given medic ine on the Sabbath 1r necessary 

Thus. even according to RAMBAN. the Sabbath laws may be suspended in 

order to treat an endangered pat 1ent. The saving or 11 f e Is a commandment 

or great stature - al I who are zealous to perform i t are certainly to be 
"'~ praised. One who even entertains tne Question of whether It 1s perm issib le 

to transgress the Sabbath laws In order to receive medical help is 

comparable to one who has shed blood, all the more so one who dispalrs or 

receiving permission ano thus does not even,ask It is therefore emphasized 

that any physici an who r,ossesses both the theoretical and practical 

know ledge is obi I gated to pract 1c~ medicine If he re ruses to ful rt 11 this 

responsibility 1t 1s accounted to him as tr he has shed blood 

I l may be cone luoeo rrorri these words that RAMBAN he Id that it was 

permissible to transgress the laws or Sabbath in order to practfce meo1c1ne 

as this 1s inc luded in the area or saving ti re. It 1s also clear rrom his words 

that one who docs not cal l a physician when necessary 1s thought of as one 

wno has shed blood. From these comments. we may conclude that RAMBAN 

did believe that the patient is commanded to seek medfcal aid. 

Various commentators raise di ff lcul ties against RAMBAN·s 

commentary to Leviticus 26: 1 I .. In Shea/at Yaakov 1t is noted that the 

Talmud records many examples or the sages seel<fng medical advice for 

themselves and others. In Bab~ Metzta 86a, we learn tnat Samuel was the 

phystctan of Ral:>bt though he or1mar11y studied med1cme In order to treat 

Gentiles. In Gltttn 56a-b Rabbt Yohanan ben Zakkaf reQuests from Vespasian 

that he send ptlysic1ans to treat Rabbi Zadok. How ·could these sages be 

accused of ~sston~~-
. -- ._ 

In serer S/Jevet Yel>Wa Ayash also mentions that Samuel was Rabbl's 

ohyslc1an. He QUOtes rrom the end or the first chapter of Sanhedrin to 
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emphastze the acceptance and Importance or rredlcal science ·A scholar 

may not res1ae 1n a city In which there Is no physfclan - Ayash further 

suup lements the discussion by stating that i t is permissible to suspend the 

regulations or the Sabbath In order to treat an endangered pat lent or to 

prepare medicat ions on his beha lf 
~ 

In Akedat rrtz!JaK, perel< v·yi shlach, another object ion ts presenteo to 

Ramban·s comm~nt on Levlt 1cus 26_ 1 L It is there stated that al I people are 

obl1gated to see themselves as neither wholly righteous nor wholly sinful 

No one is r ighteous endugh to rely upon God ror heal1ng 2nd everyone should 

seek af ter that which will benefit him <i.e. medical treatment) 

Furthermore. l~t no one suppose that the physician is permitted to practice 

but that the patient should re fra in from seeking medical advice From the 

verse "do not out a stumol ing block t>ef ore the blind· one may derive that the 

patient has a r ight to medica l Intervention 

Thls ls clarified when the hem1eneutical rule or kal v'/Jomer ls 

applied to a si tuation r aised rn Baoa Metzla St>. The discussion regards the 

test imonial validity or a shepherd. It Is general ly beileved that a shepherd 

Is likely to t>e a thief as he may allow his flock to graze on another's land 

The TalmL1d presents tne QUestloo or how we can entrJst cattle to 3ny 

shepherd wlthOut transgressing me principle (Lev It tcus 19: 14) ·you shall 

not place a stumbling block berora the bllno: The principle Is unelerstood to 

mean that we should not be tfle s<Xrce or temptation to one who may 

therefore transg.~ess a commandme.nt. Allowing a shepherd to care for 

catt le may cause htm to transgress the laws of robbery. Llkew1se, In our . 
s1fuat1on. cuscourag1ng the 11l rrom seek1ng medical adV1ce may encourage 

,...;4 .... ... 

h1m to v1ew f'ltmselr as overly pious and meritorious or a Divine healing. 

Furt~ore.ne may comma the orrense or not sav1ng a Hfe - n1s own! 
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The hermeneutlcal prlnc1ple, Kai v'!lomer, may also be applied to a 

situation discussed m Avodah Zarah 2a. We are instructed that we may not 

enter into bus1ness deals w1th Genti les on the day of their festivals as they 

may go and thank their gods on our behalf Once again the ~erse "do not put a 

stumt>lmg block before the 011nd· 1s emproyed to emphasize that we should 

not lead others into transgression If this ruling app lies when no li fe 1s at 

staKe. it will certainly apply when a l ife 1s at stake Thus the patient ts 

permitted to seek medic~l treatment lest we firid ourselves guilty C'lf 

placi'1g a stumbl ing block before the b1 1nd 

3 Waldenberg restates ( Ramal Rac!Jel • 20> his posit ion that 

Ramt>an s cornments on Parashat B'chukotal rerer to abstract. idea l 

situations in Tora! HaAdam. R.AJ1BAN addresses concrete s1tuat 1ons 

realizing that the majority of people do not meri t Divine healing. He thus 

concludes that the patient Is not only perm itted to seek medical help but 

commanded to do so as t11s very life may depend upon 1t. 

The Torah soec1f ical ly grants perm1ss1on to the pl'\yslc1an to practice 

medicine and only Indirectly permits the patient to seek medical advice 

This rormat ls employed to emphasiz~ that Israel should always strfve 

towards 1ts highest goal or becoming a kingdom ot priests and a holy nation. 

The attainment or such a status would preclude the need for seekfng medical 

adV1ce as all would meri t a Divine heailng The physician is perm lttea to 

engage In his profession as.long as Israel has not yet reached the exalted 

status wh!ch she pursues. During the prophetic era, Israel had Indeed 

elevated herself so that human med1cine was superfluous. With the 

~essatlen-Of·prophecy, Israel regressea to her previous state and therefore 

God allowed the use of human medfcal knowledge. Since ft ts a general 

prtnc1ple that one should not re ly upon mtractes, the Torah permits the 
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practice or me<l1c1ne ror both the physici an an<l the pat ient one who 

rerrafns rrom heal ing In accordance with human medical knowledge ~s 

sim11ar to one wno sheds blood. 

Serer Ki'lu lat raakov also discusses RAMBAN's comments m Parashal 

B'rhul<otai The subject 1s approached through an examination or two 

interpretations or the verse (Deuteronomy 1• I 4) -you shat I gather your 

grain· offered in B'rachot 35b According to Rab~t Y1shmae1. tl1is verse 

instructs us that when we do God's will (I e study Torah and observe the 

commandments). we will be rewarded with grain in our f1elds. This 
J 

reasoning, which unaerstands God's w11l to include the natural domain. 

when applled to the verse -neal, he shall surely hear allows it to be 

interpreted as !Tlean1ng tnat the physician Is given the right to engage in the 

practice of medicme. Rabbi Sh1mon bar Yohai understands God·s w 111 to be 

above tt'le natural domain. He Interprets the phrase -you shall gather your 

gram· to mear, that when we are not acting In accordance wi th God's will. 

we will be obligated to spend time gathering our crops. When we obtain d 

higher spiritual level . others wl II do our manual labor Thus according to 

Rav Shimon b. Yohal, God does not desire that humans engage In eartnly 

matters such as the science of healing. This 1s the opinion held by Rav Aha 

In B'rachot 60a - 1 ~ Is not the way of humans to engage in medical science 

though tt has become customary - Abaye·s ot>ject1on <B'r achot 60a} to this 

formula Is ctartfled by the statement In B'r~chot 35b · the many who 

attempted to 11ve according to the precepts of Rab01 Y1stmiaet succeeded 

wh1 le those who des1red to 11ve according to t he dictat e of Rabbf Shimon b 

Yohat raneo.-

l t ls, therefore, surpr1stng that RAMBAN concludes that Toratttcally tt ... ;. . 
"1ri>ermtss101e for tf'le pnys1c1an to practice medlctne but not ror the pattent 
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to seek medical aid. This contradicts l hE above reasoning tr God desires 

tnat humans engage m the oractical 1t1es of da1iy e)(1stence (e.g gathering 

crops, medical aid) then this extends equally to pat 1ent and physic. tan If 

God's w il i is that humans operate on a plane above the mundane Ce g. no o 

pract ice medicine) then this l ll<ewise extends eQually to physic tan and 

pat1ent. Rabb1 Shimon b Yoha1 bel ieves that humans should conouct 

themselves with the highest level of piety It would be forb idden and 
{ 

unnecessary to seek med1cal advice Regarding th is high level or piety, ft Is 

mentioned In Shabbat 121 b that one who k Ills a po isonous snal<e on the 

Saooath lacks the spirit Of piety but those who are pious (and do not kl 11 the 

snake) lack wisdom Thus the law is decided according to Rabbi Yishmae l. 

The dtfficulty expounded upon in Ke/Ji/at Yaakov derives from the fact 

that P.AMBAN apparently contradicts himself. In Torat Haadam, he concludes 

that the verse ·heal, he shall surely heal" 1mpl 1es that the phys ician has a 

right to engage tn the i::-actlce or medicine Yet, RAMBAN's comment on 

Parashat B'chul<otal. In wh ich ha declares that lt is not natural ror humans 

to engage m the science or heat1ng, must be taken into cons ideration Thus 

he would prevent the patient rrorr. seeking medical aid since it Is merely a 

human custom to practice medicine. Apparently the author or 5/Jealat YaaKov 

did not consul t the Bayit Hadas11 on the TUR 336 In which the words or 
. 

RAMBAN as they appear In Torat HaAdam are recorded. • so that a man 

will not say 'God smites - who am I to heal?' He may [erroneously) assume 

ttlls from the statement ·it fs not naJural ror ht.mans to engage In the 

D('aet1ce or medicine t~ ttl_ts has ~e customary.' Thus the Torah 
;.-. ...::. 

specUfcatty'teatnes that the P!'YS1clan ls gtven permtss1on to engage tn the 

sc1ence of healtng, an<l that furthermore th1s 1s a commandment 1nc1uoed In 

the category or saving 11re: 
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In the Bay1t Hadas/? a different difficulty 1s raiseo Commenting on 

RAMBAN's words in Torat Haadam the Bay1t Hadasll remarKs tnat B'rachct 

6Ca can only be interoreted to mean that 1t 1s merely custom for peopie to 

engage m the science of healing The interpretation of the Bay1t liadas/7 

contradicts that of Ke/J1!at Yaakov H1e~8ay1t Hadas!? impl1es thdt Abaye 

and the school of Raob1 Y1 shmael also oe11eve that the centra l problem 1s 

that 1t 1s mere ly custom for phys1c1 ans to practice medicine Their 

ot)jecr10n is only to the particular wording since lt must be reccgnized that 

Tor~it1cal iy 1t 1s permtss1ble for humans to engage in this profession 

Furthering the discussion on this B'rachot passage, Waldenberg 

introduces the com;nents of 5efer 5/?evet Ye/Juda which concludes that Rav 

At1a and Rabbi Y1snmae l were in agreement wfth each other and that AOaye 

and the schOol of Raobi Y1snmae1 are in accord with t~1e thinking of Rav Aha 

serer 5/levet Yenuda interorets Rav Aha's wording as mean1ng that there are 

two methOds of seeking medical aid - I rn the natural manner by obtammg 

drugs and a pt1ysic\an and 2 m1raculous1·1. by seekfng Divine Compass:on. 

There 1s an aporoor1ate place for each of these methods Abaye objects 

because he ree ls that Rav Aha·s r ormul~ completely negates the work cf the 

physician desp1 te the fact that the Toran grants phys1c1ar1s the right to 

engage tn thefr occuoatlon. It 1s here opined that Ab3ye·s ooj ect1on ts to the 

wording, not necessar1 ly to the contents of R Aha·s statement 

The Tu.ref Iaflav (Yoreh Oeah 336a) also aoclresses Itself to this 

Question. It 1s suggestecl that Rav Aha includes the phrase "I t ts not natural 

for people to engage in meclical science though it has become customary· to 

tnottate that the patient ts aware or the fact that he Is submitt ing h1mse1r 
..,.,.,,, . -

to rafl tble human med1ca1 treatment He ooes so, rather than rely ing on 

· Divine Compass1on, because tt'lls Is the custom or his society. In any case 
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the patient thanks God ror the Ma11ng which wi ll hopefully come his way -

ror God Is tl1e ever ra1thf1Jl healer Abaye·s objection to the wording stems 

from the fact that t t1e Torah recognizes tt1e lowly human condition and 

permits phys1c1ans to engage in their sctence Abaye and Rabb1 Y1shmae l 

would agree, according to th1s interpretation, that 1f a SQJTieone had risen to 

the level which would allow him to merit a Divine 1-ieal mg, he would receive 

1t For those who ao not merit Di..-ine Healmgs, God has permitted human 

medical aid The phys1c.1an 1s 001 igated to treat those who approach him 

requesting his help The words or RAMBAN on Parashat B"chukotal are thus 

explicated and strengtnened It 1s only those who are able to e .. <ist on this 

exalted level or 01ety who are nol to seek medical 11elp 

5) In actua lity. the comments or Ke/JI/at raakov are not 

contradictory to RAMBAN's method Both agree that those or a very olous 

(superhuman) level should not see!< the aid or ohys1c1ans Regardless, the 

practicP of medicine 1s obligatory for the phys1c1an as 1t Is included in the 

category of sav ing a life Thus 1t ts perm issible to suspend the laws of the 

Sabbath in order to grant medical aid. 

6) 111 6ilyonei HaS/Jas to B"rachot 60a. another possible dlff icui ty !s 

presented. The ouest10n is asked why a legally practicing physician who 

accidentally causes the oeath of his pat1ent is sentenced to exile (according 

to the Shulchan Arukh, Yoreh Oeah 336: 1) while a parent or teacher who 

accidentally causes the death or a eMtel aurlng a oerm ltte~ dlscloltnary act 

1s not subject to exile One may respond that the parent or teacher are 

engagea 1n the performance or a commandment and thererore are not 

resnonslble ror the traQeoy. ls not this sftuatlon analogous to that or the 
J,ai" • 

otiysf~tao?~~-ase of tne parent or teacher may be considered to be of a . ........ 
dffferent nature S1nce their act1o.ns are desirable tn and of themselves. on 
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the other hand. even when one falls 111. It is not desirable that he seel< out a 

p~ysic 1an. rather he should 'have fa?th in God That 1s to say that the 

physician does not have the same right v 1s-~-v1s his patient as the teacher 

or parent have vis-a-vis the crn 10 Waldenberg expla:ns that 1r th1s 
.,. 

argument is accepted, engaging in the sc ience of hea ling can no longer be 

understood as a commandrr.ent to which the physician 1s obi igated It is 

possible to mt~rpret this s1tuat1on In a different light When a child 

misbehaves, the fat her nas no c~o1ce but to cnast 1se tne ch1 Id In the case 

or the patier1t and phys 1c1 an. there is a choice It would be more suitab le for 

the patient to oe on the leve l or piety which would allow him to merit a 

Divine Healing Furtnermore, tnere are many different kinds or treatment 

available (tr-ius the physician has greater respons10111 ty ror his act tons tt°'an 

either the teacher or parent ) In any case. those who are not worthy of a 

Divine Healing must obtain medical adv ice 

Waldenberg cr1uc1zes the Toran Te-m1mar. (Oeut 22 3 ) for Ms method 

er responding to RAMBAN·s statements He opines that althOugh RAMBAN Is 

problematic, we must resclve this 01H icul tv oy showing tnat. RAMBAN does 

look favorably upon the practice of medicine. It Is unsound sch'llarshlp to 

merely state. · 1 don't agree with h1m .. RAMBAN"s claims must be answered 

wi th a greater degree or thought 

7) Clearly, the words or RAMBAN should not be interpreted to mean , 

that thr. patient should not seek mee11ca1 help or that the laws or the 

Sabbath should not be suspended in order to provide for the 111. Actual ly, 

· ~should t>e-"eofnpel led to violate the Sabbath laws 1n order to provide and ........-c ,..., 

receive medical attent fon. The t1apein Avrallam strengthens this declarat ion 

by remarking that even when there ts professional disagreement as to the 
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seriousness or the illness, the patient 1s obligated to seek medical aClvice 

e·Jen on the Sabbath. The K1tzur 51~u1c11an AruK/J comments that two 

malfeasances occur when a patient refuses to seek medical help 1 he 

professes a lac!I. of humili ty by relying solely upon Divine Mirac le and 2 ne 

exhibits excess ive pride by believ1ng that he 1s righteous enough to receive 

a miraculous heating As discussed In serer 5/'levet Ye/Juda, we do not fol tow 

the examp le of the wholly righteous wh01l:1o not present themselves for 

medical treatment but rather rely upon prayer and God·s compasston E.ten 

the learned seek the adv ice of phys1c1ans when they f al I 1 I I 

The law 1s clearly stated in serer 5!Jevet Yetwda A pat ient . or his 
I 

rel atives. are Torait1cally obl tgated to contact an experienced phys1c1an and 

to acquire the medications Which wlll aid him One who re Hes upon a 

mtraculous hea11ng is foolish and will have to account ror his actions tn me 
future However, 1t must be recognized that occas1onally a person w1 11 ue 

struck wi th an illness that the physicians cannot heal In this case 1t is 

perm1ss1ble to assume that this is God's w111 and no human interv'?ntion w 111 

avai l However, 1r one·s 1llness 1s curab le and he does not mal<e use of 

human medical knowledge, he 1s a fool He may be 11kened to one who wal l<s 

into a burning f ire - it Is not God's decree that he should die at this time 

The same conclus10n is reached m 81rc!Je1 Yoser or R Azulai He avers 

that in our day the pat ient is obligated lo seek m~dical help and may not 

rely upon divine miracles By rerustng to seek mecical helo. the patient 1s 

essentlally stattng that he is greater :han the pious of many generations 

who rel lea upon human physicians. Thts oehavlor Is reprehensible as 1t 

smacks or arrogant piety and transgresses the general prfnc1ple that an 

endan,gered person should not depend on miracles. One should act accordmg 

~ , ~ .. to. acc!Jlted1'uman behavioral standards It Is normative ror peoole to 
"'~.,~-

~~~ 
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suoject themselves to human medicine out simultaneously one should not 

forget to pray for Divine Mercy 

S1m1larly, R Baer l ybshi tz comments that the ohys1c1;m was granted 

permission to treat all 1 llness - whether they be exterr.a; or internal 

Furthermore, he opines that this permission is or the natur e or cbl lgation 
t.;': 

and that 1t 1s included 1n the category or saving a human 11re In tn1s 

matter, the zealous ar e to oe pra ised One who dentes himself treatment 1s 

comparable to one who has spilt blood A patient mus~ not refuse ;ned1cal 

help but neither shOul d he rely solely uoon human rned :cJ I care Trust in God 

must be maintained and the oat ient should przy that God aids the physici~n 

so that he w111 not err The patient should view the physician as God's 

emissary so that 1t may not be said regarding h11n. · 1n 111ness he did not seek 

the Lord but retied upon physici ans- (2 Chronicles 16: 12) 

Regarding this matter the Bay1t Haoas/J remarks that King Asa s 

transgression as reflected 1n 2 Chron1cles 16. 12 was that M r eli ed sole ly 

upon phys1c1ans If one rnalntalns their faHh In God, pray ing that God "fi ll 

send hlm hea11ng thr ough th~ hand of the physicians, il is perm issible to 

seek medical help even for illnesses whose source 1s other than human All 

or I srae 1 behaves in th1s manner 

R. Aharon Berech1ah in t1'1avar Ya!Jok stat es tl"\at any pat lent who 

does not seek medical help 1s cons1de1·ed a sinner. He cautions that one who 

pursues medical aid must take note or the ract that God created the world 

with cert ain plants whose purpose is to cure certain i llnesses. 

!n the Zo/Jar. encJ or Parashat Haazinu, Dt. 32: 1 o. the paternal 

relat1onstl1p t>etween tt\e physktan and the patient Is developed through 

- ' ... _..; ~ -~ mtonsffif "technlQues. The verse reads ~ He found him in a desert region/ In 
"'1-:>_ ,., 

an empty how ~1ng waste.I He englrded him, watched over him/ Guarded t\tm 
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as the pupil of his eye ·· Each phrase of this verse 1s appl ied lo the 

relationship developed between the phys1 c1 an and the patient The 

physician. according to this schema, becomes the protector - the parent 

f igure - of the pat 1ent 

As Waldenberg points out tn the¥ema1Mer of the responsum, there 

are situations which cause this general prmc1ple (that the phys1c1an .s 

obligated to treat the 1m to be questioned Is the phys1c1 an permitted to 

engage in all types or med ical treatment? May the phys1c1 an tr eat a defect 

writch causes the pat ient no harm nor pain? The case or the barren woman 

demonstrates one manner in which these problems may be approached. 

Waldenberg concludes, with much textual support, that 1t 1s permissible for 

phys1rians to attempt to treat a barren woman. 

Natural ly the performance of plastic surgery for cosmet ic reasons raises 

s 1m 1 lar questions Waldenberg presents a very strong case aga1rst elect 1ve 

cosmet h: surgery He cl aims that this procedure not only prev~nts the 

phys1c1an from engaging in more s1gn1f1cant work bul that 1t also cannot be 

permitted on the basis of the verse ·and you shal l returr. 1t <a lost object) to 

him - It should be recalled that thls is one or the verses employed in 

understandmg the physician's occupation to be an obiiqat ion Addit ionally, 

plastic surgery symbolizes an lllegitimate desire to undo or outdo God's 

creative force. A lack of humility is sensed with the performance of 

unnecessary cosmetic surgery. For- marginal cases of th is type, ti-.e Torail1c 

permission to engage in the practice of healing must be carefully examineCJ. 

Carte blanche is not given to the physician. 

.....:;- · 

• Tanak~: A New Translation of the Holy Scriptures, Philadelphia: Jewish 
Publication Society, 1985, p. 326 



T5!T5 El/EZER, VOLL.NE I 1, SECTION 42 

In addition to the many opm10ns alscussed tn the prev ious section 

regarding the phys1cian·s obl igat ion vis-a· vis medlC.me. 1t wi ll be 

worthwhile to lengthen the d1scuss 1on by considering the words of Rabbi 

Yohonatan Eybeschuetz. the autnor of Kere/1 uFele(L He avers tha~ 

physician·s knowledge 1s always hypothet1cal as he must Judge from 

common sense and visual perception It 1s 1or this rea~on that the sages 

declared (Kiddushm 82a) "the f lnest or the physicians is destined for 

Gehenna.· The author opines that the Torait1c allo'wance for engaging in 

medical sc1ence extends only to external wounds Di agnosis or external 

wounds is more precise since they are visible \ O the eye The treatment of 

internal wounds 1s guesswork - one may die from such cures 

Eybeschuetz's method of differentiating between Internal and 

external wounds is similar to the methodology of lbn Ezra and Bahya, though 

his reasoning di ffers. He bases his opinion on the availability of v1s1ble 

evidence. A physlclan who diagnoses on the basis of hypott\etical evidence 

rollows a dangerous path wh1cn leads to the entrance of Gehenna. In an age 

in whlch diagnosis of internal wounds can be based on visible evidence such 

as x-rays, the phys1cJan 1s likew ise obl igated to treat these wounds 

2) Eybeschuetz did not address the wcrds of RAMBAN on Torat Haadam 

wtllch. as has been previously discussed. present a similar conflict to the 

statement in Klddushm 82a. Relying upon RAMBAN. WaldcmDerg suggests a 

different uncierstaneling or the rabbinic saying ·the rinest or the phys1c1ans 

are destined ror Gehenna: He recognizes that medtcine ts an Inexact . 
science - what cures one may cause the death or another. Thts phrase. 

~-, 

accordln9J Q..Wakaenbet§, may be Interpreted to mean that physicians should 
~ ~ ' 
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act with great caution He Insists that this phrase does not forbid the 

prac tice of any form of medic me as 1mpl 1ed by Eybeschuetz Rather the 

situation or the physician Is similar to that of the butcher and dr iver also 

di scussed m K1ddushm 82a Their professions are not forbidden but they 

must exercise caution m order to avoid sin 
"t 

Waldenberg concludes that any ohysKiar, who adm1msters medical 

care with great thought and. caut10n :snot prohibited from engaging m the 

practice of f'Yled1c1ne Smee med1c11w 1s an inexact science. we must accept 

the fact that a t1eatment may cure one oat ient wh1 le i t k i I ls another 

Despite t:'e danger involved, the phys1c1an 1s Tora1ttcally commanded to 

treat the ill The '3hrase "the finest of the physicians are destined for 

Gehenna· comes to warn the ohys1c1an that ne should act with caution as the 

door of Gehenna 1s always open before him When one 1s engaged ma 

prof ess1on like medicine. which may become monotonous and In Which 

r a1 lure 1s rreouent, caut 1ous act1on 1s of great importance One who 

dispenses me<l1c1ne while employ mg his f\Jl 1 ~now ledge ano act mg with 

great caut 10n and diligence brings mucll merit to himself 

A dtfferent mterpretat1on IS presented 1n Ttferet Yaakov I t IS there 

claimed that the Mishnah is rererr \ng to one who considers hlms'?lf to be 

among t he f tnest or the physicians. His arrogance IS based on duo1ous 

knowledge and prevents 111m from seek mg the counsel of colleagues He Is 

ttkely to act hast tly and thus harm the pat ient This Is the 1mo11cat1on or 

· tne f inest or the pl1ysiclans are destined for Gehenna.' 

3) A further Interpretation Is ofrereel by the author or l1enac/Jem Ha'/m 

In l"llS commentary on the Mlshnah, Kol sorer. He suggests tl1at ·r 1nest· 

· . ,,.._ . .s;ersrs to tM~e· physlctans who are overly diligent. They investigate eve~ 
... _...'It ,._,., 
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possible cure. searching for tt1e rinest Many patients may dle due to his 

experimentation. This type or physician is de st med for Gehenna 

4) Ir conclus 1 on, Waldenberg offers anotrier interpretation ~o me 
problemat 1c verse 2 Chron icles l fr 12 which discusses the sin or King Asa 

A d1scuss10n in Sotah 1 oa sheds some I igl"lt ~ the matter The rabb is 

interpret the verse in I Kings 15 23 "but in the time or h1S old age he (Asal 

was diseased in his feet - to mean that Asa was st ruck with gout Raba adds 

that Asa was thus punished because he imposed forced labor on the schol ar s 
I 

One may wonder why the r abbis proposed that gout was the ll lness from 

wn 1ch he suffered Furthermore. why did the sages presume that the sin ror 

which he was punished was enslav ing the scholars? Gout was one or the 

diseases for which the phys1c1ans could offer no help Asa would seek 

medical help out n1s efforts would be 1n vain. The rabb ts derived the 

spec1f1( sin of disgracing the schol ars f:om the verse · in his illness hi? did 

not seek the L~rd· The def tn1te art 1cle nK precedes the word "Lord· m tile 

Het'>rew Rabbl Ak iva taught that the def inite article funct ions as an 

1nclus1ve term. Asa not only disregarded God by seeking only human 

medicine. he also disgraced the scholars by not allowing them to retain 

their proper place In society The presence or the def ini te art ic le teaches 

us that Asa·s sin was not only directed against God. Th1s ts apparent from 

the fact that he Imposed rorced labor upon the sages. Our rabbis have taught 

tr1at one who degraaes a scholar wll I r tnd no cure for h\s aff llcttons These 

are the reasons why the rabbis believe that Asa was struck w fth gout and 

tnat he was punished on account or t).is enslavement of the scholars. The 

same explanation ts presented In the col lectton or responsa rs11wa11 ..... 
A ~ •"" 

' ,.._1tea/Javati numt>er 325 . 
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wa1oenberg c lar tf les that the cure to Asa's 11 lness was r epentence, 

r eiease of the scholars f r om forced labor, and praying to God Since he die 

not r ecognize that his transgression was tne source of n1 s 1 I lness. he sougnt 

medical ne lo The ohys 1c lans, or course. were 1ncapat> le of soothing his 

d1scomror t According to Wa ldenberg, this 1s tne best exp lanation of the 

Asa saga 

TEXTUAL ANALYSIS - SECTION 1 
I 

Wa tdenberg·s plethora of material on this subJeCt points to the fact 

that many theol ogical and text ual difficult ies must be contemplated as one 

attemots to define the ro le or the phys1c1an in modern Jew i sh society 

Since Ramal Rae/le/ is a theoret 1cal treatise, the reader 1s given the 

opportunity to understand what Waldenberg would v iew as the ideal 

si tuation Throughout this material the reader w 1ll notice tt·,at Waldenberg 

re l 1es heavi ly on RAMBAN as the basts ror his discussion~ Tl"\1s 1s 

part1cut ar ty interesting since RAMBAN appears to offer opinions in conflict 

to one another in his treatise Tora! Haadam and his comments on parashat 

B'chukota i As Waldenberg suggests in his critic ism 01 the Toran Tem1man 

above, RAMBAN is an outstanding pillar of tne Torah as we ll as the author of 

a most 1nfluenlial treatise on medical halacha. His comments in parashat 

B'chukotai canot be blithely dismis~ed. Waldenberg is thus forced to build 

an af'9ument that supports one of the texts over t he other or to analyze the 

two documents in such a way that the conflict between them 1s resolved. 

Thi s method should allow the_reader to discover Waldenberg·s 

presuppositions and prejudices. 

Waldenberg chooses to open his discussion of the role or the phys1c1an 

vis-a-yis God-with a discussion in Ramal RaclJel 1 of the versf? m 2 
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Chronicles I fr 12. King Asa is apparently 1mp1 icated for his use of 

phys icians during his illness Waldenberg brings forth from this verse the 

most oas1c. pract1ca1, theotoglcat problem wn 1cn must be adequate ly 

resolved Defore rurtner d1scuss1on or the role or the ohys1c 1an 111 society 

can be addressed It 1s possible to place such great trust In the numan 

physician that one forgets that the most faHhful healer ls God. Durrng 

times of sickness, the patient exposes his true co lors w1111'e close ~is 

eyes to the Power lnat created the universe inf av or of the more Immediate 

and vis1bie phys1c1an whose knowledge or the human body and availab le 

cures s~ems to promise n1~ tne most l 1kely chance of recovery? 

It is not only the question or this human weakness which Waldenberg 

addresses but also me 1nore baste Question of wnat 1s the need ror 

ohys1c1ans 1r God 1s truly the o.,•11n ~!J11? The resolution presented by 

Waldenberg to this latter probiem is one familiar to tt'\e student of Jewish 

law He suggests that allowance must be made ror the imperrect human 

condition Truly, God is the Source behind healing out rew these days a1 e 

worthy or a direct Divine Heat ing. For now. physicians. as God's emissaries, 

may do their best to restore health to the 111 At a future time Israe l will 

return to her exalted status and the Intermediary of the physician wi 11 no 

longer be a necessity 

Recognizing that this compromise to the human cond1tton tn the form 

or the phystctan may lead the blind astray Waldenberg continual ty 

emphas1zes that bvth the phys1c1an and the patient must constantly beseech 

Goo ror the strengtt', to d1spense and recetve effective cures. The hierarchy 

or Gvd-phystctan-patlent Is presented as tne resolution to this challenge . 
warcienberg·s di fferent iation between the ideal world and the real ,,.,... . 

....: ~ _,._, .,-_.tofld is one which runs through his entlre discussion or the role of the 
' ..... ti:--
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ohys1c1an in soclety The conf lict presented between RAMBAN·s comments 

on parasnat B'chu1<ota1 and those m Torat Haadam on the right or the patient 

tc seek medical help 1s assuaged by Waldenberg·s insistence that Torat 

Haadam refers to oract 1cal situations wh1 le the comments on ffchukotai 

refer to an ideal s1tuat1on Clearly, Waldenberg is attempting to estao11sn 
6'tl 

that the practice or medicine 1n modem times 1s acceptable In terms or 

Jewish theology He ofrers no conclus1ve ev idence ror his suooos1tton that 

one document reprPsents a utopia wn1 le the other was composed to orrer 

or-actlcal advice His solution is aqract1ve but not well supported. 

Fortunately n1s attempt to show that the practice or medicine ls not 

only understood to be Tova1tical ty oermlss1ble but also commanded is 

sign1flcantly more cocwinc1ng. ExOdus 21 l 9 (~heal , i"le shall surely hear> Is 

shown to be the basic prooftext ror the claim that the practice or meo1cme 

Is Pentateuctial ly ordained The repetition of the word heal allows 

Waldenberg to present an abundance or trad1t1onal commentaries in order to 

show that no distinction between types of wounds, or between patient and 

Phys1c1an Is acceptable In defining the Jewish oosltwn on the practice or 

medicine. Waldenberg 1s careful to not al low the Toraltlc basls ror me 

practice of medicine to rest on one verse alone He is careful to have the 

reader note that at least two other verses lead to the same conclus1oo -

Leviticus 19: 18 ·you shal I love your neighbor as yourselr- and Deuteronomy 

22:2 which speaks of returning a lost ot>ject to tne rightful owner. With 

trie help of hermeneutical principles. Waldenberg estat>lishesthat the 

practice of medicine. even when the saving or a life ts not directly invotveo, 

Is 01v1ne ly commanded. 

• . ~J\, ts.lntereet-mg10 note that despite the fact that he ts able to 
~-

present some rather strong. halachicly sound orooftexts. WaldeN>erg feels 
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rree to suppoort his opin ions with m1drash1m as we ll He r1rst estao11shes 

Goers role ln allowing humans to pract ice medicine with the m1drash from 

5efer rasn/Jetz Katan discussed in Ramal Rar:nel 1 The m1drash ~oout 

RabOI Ishmae l and Rabbi Ak lva discussed In Ramat Racnel 20 is yet another 

example or Waldenberg·s w1 I llngness to emphasize a halachK point with the 

use of non-halach1c material Since thes&.Mlacn1c points are dependent on 

mrormat1on derivea from the sphere or theology, this proves tu De an 

example of halachlc theology The accepted view must be estao1 1shed 

according to halach1c procedures. out the material in ouestion w11 1 De 

aggad1c fn nature 

Though one may JUSt1 ry the use or m1drast11m, there are several places 

in the preced1" g materi al where Waldenberg places himself on rather shaky 

grounds In volume 11 , section 41 hts reJect1on or the analogy of tne 

relat1onsh1ps between parent.child and phys1c1 an:teacher in favor of the 

dub1ous explanation about d1ff erent means or medical care Is, at best, 

Quest1onaO lE1 One further exampie canoe found in the material presented 

above from volume ten of his resoonsa. Waldenberg suggests that the 

predetermination of the cessation of af flfction (Avooah Zarah 55a} 1mpl1es 

that God accounted ror the existence or human medicines and physici ans 

This is a rather illogical j ump for if God detarmmes when an fl lness w11l 

conclude, He fs certa1nly omnipotent and thus capable of eradicating the 

stc1<ness without the help of humah medicines or phystcians It ts important 

to note that In order to resolve c0ntracl lct1ons among the sources which are 

not resolvea by hlS predecessors, he w1 II create h1S own reasoning. 

The matn points wt)tcn Waldenberg has estab11shed tn th1s sect1on are . 
that both the phys1cfan and the patient are Tora1t1cally obligated to engage 

.. '# .. .... ~· •• 

._11 ...... ' ' ,_ tn medical sctence. that the physician ts to be viewed as an emissary of God 
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and not a separa te source of hea l mg, and that i l lness may be the resu l t or 

md1v1dual or community sms or oersona l carelessness Wa ldenberg has a1s0 

made 1t clear that human med icine 1s necessarily an imperfect science but 

tnat we can look. forward to a tlme when heallng, in its perfect rorm. will 
t · come direct ly from God 

SECTION 2 : EXCEPTIONS, LIMITATIONS ANO CONFLI CTS 

Smee Wa ldenberg has 1nteroreted Jew ish tradi tion to say that tne 

phys1 c1 ar 1s 0Dl1gated by Tora1t1c law to engage In the practice of med1c1ne, 

he must conrront the possible except ions to this genera l rule Are all 

phys1c1ans at all times to place the practice or medic.me above al l other 

commandments - inc ludmg those of prayer and Shabbat? Is the phys 1c1an 

perm1tted or obliged to endanger h1mse1r 1n order to treat his pat ient? 

What 1r this treatment reouired of the phys1c1 an great errort or 

embarassment? Does ttHs prmc1ple apply equal ly to al I phystc1ans - botn 

the experts and the interns? Waldenberg·s rec;ponses are summarized in 

deta1 I below 

RAMAT RACHEL 22 

Arolch HaShulchan, 336b However, one who is not an exoert and 

one who nas not received a license f rom the court perm1tt1ng him to 

pract 1ce medicine. in our days i t must be government sanct 10ned. may not 

engage in the art of healmg. There should also be no one about who 1s more 

Knowledgeable than he. One who practices medicine disregarding these 

precepts and errs ls 1 lable ror the soil ling or blood. 
A .._ ,.. #'-
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1) It is interesting to note that neither the TUR. S/Jvlc/Jan Arukn nor 

RAMBAN m Tora! Haadam mention that a phys1c1an must obtain perm1ss1on 

from the court m order to practice med1cme In these codt=~ it is the degree ., 
or the Ph'fSlc1an·s exper tise which makes hjm suitable to engage 1n the 

medical profession All three employ pract1cally the same language One 

may practice medicine 1f he -,s an expert and knowledgeaole m this area and 

there 1s no ~me 1n the v1c;m1ty of greater experiE-nce · It 1s not mem1oned 

that :ourt endorsement is one of the requirements In the case where the 

patient 1s harmed by the phys1c1 an s cure, these codes do refer the matter to 

tl'le court (1 e a government license protects the physic ian from J\abil ity ) 

Neverthe l e~s. 1t 1s cl ear that , according to the sources. an expert 3nd 

knowledgeab le physici an may pract ice medicine without f irst receiving 

court approva 1 

Thi s can be explained by pointing out that tne court is not oua iif1ed to 

judge the level or the ot'lyslc1an·s expertise TM perm ission of the court 

merely conf 1rms that the physician agrees to treat the community to the 

best or his aoility and know ledge, rei:ogniz ing that at times he will succeed 

and at times he wil l fai l. When perm ission 1s thus granted. he 1s not 

responsible ror payment of damage clairns. This 1s s1m11ar to the case 

presented in Sanhedrtn Sa: Rav salo. ·one who wants to decide monetary 

cases by himself and be freed from llabi l i ty If he errs. must obta in 

pem11sslon from the court or the Resh Galuta Cexnarch) - The lack or the 

court:.s sanction does not delay or prevent an expert physician from engaging 

.. ~tn the~tfce or medicine. but H makes him l iable for damages stlOula he 

~rr In hts pract tee. 

2) The problem of how a court can jucige the expertise of a physi cian 

ts adciressed In serer snulcnan 5·vonan. If a oanel or orwsictans Is 



.,...• ,.... 

comprised to Judge colleagues enter ing the v1c1nity, the reauirement that 

one practice m an area m wi1ich there are none of greater medlca l renown 

cannot be fulf1lled (i e the 1.>anel of physic1ans would be viewed a!3 or 

greater med1Cal stature ) Rather a normal court of JUdges 1s the suo 3ect of 

this statement The Judges are not to engage man assessment of ther 
61 

physicians competence The AroKn Ha511u/c/Jan i s d1scussmg the soec:f 1c 

case of a phys1c1an who enters the t own with written credentials The 

court Is to ~xamme the signatures and det erm ine their authent ic1ty In th is 

manner. the cotJrt grants perm ission to the physician to pract :ce medicine m 

the area 

Waldenberg maintains that a court compnseo vf men who know 

nothing about medicine cannot determine the relative expert i se of a 

phys iciar, He believes that the exolanantion m the 5/'lulc/Jan G·vo/Ja/J 1s a 

forced dtlempt to be true to tne Tur. 5/Julc/Jan Arokll. and RAMBAN 1 t 1s toe 

obv ious that m the part icu lar case mentioned cour t approval 1s necessary 

Waldenberg avers that court perm ission 1s required in all situations For 

wa ldenberg, the f irst sugggestion or the 5/Julc/Jan G'vo/Ja/J C that a court of 

physicians be established ) Is preferable despite the conclus ion that tl"l ls 

leads to a type of logical absurdity He r~solves th is problem by 11m1tlng 

t he scope of the Arok/J Ha5/Julcnan 's decree that a phys1c1~n may not 

pr act Ice In a communt ty where there are physicians or greater stature than 

he Waldenberg po1nts out that this rule is inoperable In large cities where 

there is a shortage of pt'lysic1ans Clearly physicians who are or lesser 

stature are permltteo, even ot>ligated, to wonc In such areas despi te the 

ract that o.thers may be more knowledgeable than they 

. ~ serer O'Nre1 5/laul contends that the court must be composed of 

medical experts but presents the same problem discussed 1n 5/KJ/cl>an 
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5 ·vo/1a// Waldenberg maintains mat this ts rot problematic since he 

understands the courts involvement to be one Jf cooromat ion between the 

phys1c1an and the society The Judges are not ruling on anyttung which 
&$ 

requires medical knowledge The court w111 rely on the written 

recommenoat 1ons of experts in order to determme the phys1ctarl's expertise 

Wa ldenberg f Inds support for h1s claim m serer Belt Hf/le/ The 

argument Is presented that 1r a community ac~epts the services of a 

particular phys1c1an, who carr ies recommendations rrom other expert 

phys ic ians referring to 11,m as ·doctor' . this 1s the equivalent of court 

sanction to practice meo1c 1ne Belt Hiiiei extends the argLment further 

Even 1f the phys1c1an has no written conf 1rmat1on of his eXPert.1se but 

proves that he ~an comprehend medical textt>ooks and that such knowledge 

1s fam111ar to him, he may be considered an expert 1r the commlJ)1ty 

accepts his services, he 1s exempt from legal proceedings stiould he err and 

harm a pat ient Certainly the community 1s not capable or assessing the 

relative expertise of the phys1c1an, especially 1r he does not have written 

:ecommendations. Thus, the matter or granting permission :o practice 

medicine centers around the community's acceptance or the pnystclarl's 

services. 

4) It Is also tmoortant to mention tnat In our day no one seems to 

take receiving rabbinic court sanction very ser iously. APPcreotty the only 

reason for the court's Involvement was the exemption rrom legal _.---.. 

proceedtngs tn the event that the phystctan tna<Nertent iy harmed the ,, ./ . \ 
patient. The commun~~y~s tac1 t..,.~eotance of the phys1ctars ~es/ 
serves ~"i purpose. Furthermore. the governments of the C<U1tr1es tn'~ . . 
whtctl we live have taken over thts respans1bt1 llty. Ttlts law was tntt ially 

1nst ttuted to comply wtth the goverMlent. It has no Toratt1c force. 



5) Regarding the rule that a phys tc1an may not practice In the 

v1cin1ty of one whO 1s or greater medica l stature than he. Waldenberg 

remarks rnat this appl 1es only when the greater physic ian 1s capat>le or 

meeting the needs or all or the patients in the area Otherw ise the less 

experienced phys1c1an 1s certainly permitted to treat pat ients desp ite the 
flt, 

presence or one or greater medical renown than he in the proximity 

The less experienced phys1c1an may also treat well known diseases and 

perform rout me operations 1n the company of one more experienced or 

knowledgeable than he · B1r f l1e1 roser insists that the paUent seek th~ 

most experienced physicians Otherwise. given the orevalence of 

incompetent physicians. the patient is liab le for harm caused to himself 

Clearly lre intention nere 1s regarding the phys 1c1an who lias no 

credent 1als and was not properly trained We are not stringent conceming 

this matter as 1t has become the governments responsib1I1ty One should do 

what appears to h1m to be proper S1fre1 S1>ture1 Brac11a contends thal 1t 1s 

the rabbis· resoons1bl llty to Insure that young physicians not seize too much 

resoonsib1l1ty when more experienced phys1c1ans ar~ availatle. 5efer 

t11s9f'ret 5/Jlllcl>an emphasizes the necessity r or some type or regulat ion 

vis-a-vis physicians practicing medlcjne He believes that the rule ·one 

may not practice in the vicinity or one or greater renown· was enacted to 

prevent witch doctors and other quacks from treating patients These 

Quacks have caused the deaths or many They apply medicine l Ike a bl ind 

man ln a chimney Since, in our day, the government regulates the matter. 

we do not_.neeG-tQ be involved. A person cannot simply claim the title 

'phy~n· ~lthout lrst presenting qua1tr1cat1ons. My physician who 

/\ ... . 
Walde rg con nues by comparing the laws regarding the young phys ician 

to those gove ·ng the yolllg scholar. See Yoreh Deah 242 
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dev1ates rrom the ciccepted norm or treatment 1s likely to be prosecuted 

This appl 1es of course, only 1r the method or t reatment was not an 

improvement over the standard cure 

If a phys1c1an of renown demands a ree above the means or the 

pat 1ent. the patient may seek the help or a l~,.ss-expenenced physic 1an This 

Is easily JUSt tr 1ed by resorting to the comment or Belt H111e1 d:scussed 

above 

6) The phys ician. espec lal ly H he 1s less experi enced, must always De 

clear re~ardmg the course dr medical treatment ror t'\1s patients Ir a 

question arises. he must put aside his ~mbarassment and take counsel with 

those who are or greate:- renown. A phys1c1 an should always act as 1r there 

1s a sword between his thighs and lhe door or Gehenna 1s open beneath him 

His profession. when executed ~ 1thout caution. 1s comparaole to that or 

htghway robbers RAMBAN, in Torat Haadam . declares that tnat med1c1.1e 

always contains a degree or danger - what cures one, l<llls another Tnus the 

Mlshnal1 warns that the best of phys icians are <.lestined ror Gehenna 

Nevertheless, there is no prohibition regarding the employment or medical 

technology A physician, like an animal sl aughterer. must conduct himself 

with absolute dignity In this way he w111 be deserving of merit and ado 

merit to the name or his profession 

The Phrase · the best of the physici ans Is dest med for Gehenna· t'las 

Deen the source of varled mterpretat 1CY.1. Tiferet Y1srael remarks that this 

phrase refers to the physic ian who thinks that he 1s the rmest and t>ecomes --to pro to ask~ advice or others. Th is type or phys1c1an may act nastl ly 



and not cMcl< medical books when appropriate The phys1c1an who rema ins 

numole and cautious in r.1s work w111 oe greatly rewaroed ano ora1seo • 

T5/T5 EL/EZER. VOLUME 9, Section 17. Chapter 7. 

paragraphs 6 and 7 

6) If a physic ian is summoned to treat an endangered oattent whi le 

reciting the Am1dah or read ing the week ly Torah portion. he must cease 

praying and treat Lhe patient 1mmeo1ately 

The same s1tuauon 1s discussed in the resoonsa collecuon Lev Ha1m 

He concurs that even ir the t 1me for praying that service w111 pass. the 

physician 1s oermtttea to leavP the synagogue at any time •n order to treat 

the patient 

7) 5efer Hadre1 Oea/7 comments that tf there 1s no otner way to 

rescue the pat ient. nothing takes precedence over saving a l ife Even If 

there was an alternative way to save the pat ient. one may claim that the 

phys1can should. nevertheless. 1mmed1ate ly attend to the pat lent The 

pr1nc1ple or pr1ont1es expounded in the 5/Julc/Jan Arukll Yoreh Oeah 2sg• • . 

may oe involved The Maharsnal rejects this reasoning stating that the 

sav ing of a life does not . in all cases. supercede the study of Torah. ;he 

Ture1 Za/Jav 3nd the Orees/Ja do not resolve the problem in his 01.1inlon. In 

any case, we are not stringent when I ives are at stake 

Waldenberg comments that the ROSH, TUR and 5/Julc/Jan ArUK/J permit 

the phys1c1an to leave the synagogue in order to treat an endailgereo pat ient 
,......-- " 

inder of th responsum, paragraphs 7 and 8, deal wi th subjects 
beyo ope of o interest In these paragraphs Waldenberg discusses 

, t Pr:<>hibiti n.oJ t ing unprescribed medications and the role of the 
• ~ -'""'it -~icist is-a-v1 prescribing medications. 

• • The laws co ing the distribution or funds collected ror purposes 
other than their suggested or actual usage is discussed in this section. 
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even 1r alternative methods to aio the oatlent are ava1 lable They do 

consider this ac.t1on to be tn consonance with tt'le pr :nc1p1e or pr1or1ties 

outlined in the 5/Julc!lan .t4rukn Waldenberg does not understand why the 

Haare1 Oea!J f mos the comme11ts or the Ture1 Za/lav and the Orees!Ja to be 

1nsuff 1c1ent. 

1 t should be noted that the author or Haare1 Dean #ees w 1th the 

general consensus tt'lat wt'len there 1s no alternat ive. tne ohys1c 1an must 

interrupt his praying or study ing m order to treat an endangered pat ient 

Afteral l. not every phys1c1an is capable of treat ing every patient As 
J 

mentioned in Yoreh De-ah 336a ·a phys1c1an who re ruses to pract ice medicine 

1s likened to one whO has so1lt blood." This ruling app lies even in the case 

mat another physician 1s ava lable to treat the pat ient Not all pat1ents 

benef 1t equally from al l physic ians 

VOLLl1E I 0, SECTION 13. PARAGRAPH 5 

Woldenberg cont mues w itll a discussion of the ooss1b le con fl let that 

could arise ror a physician during the time or prayer 

Serer ttlnc!Jat Maron . bas1ng ltse If on Mishnah Shaboat I 2, mentions 

that one should not study or engage in judgment at the time of afternoon 

prayer-s. He suggests that thera 1s no differentiation in th is matter betwi>en 

a judge and a Jewish physician who is attendtng a consultation sess1on with 

other physicians. The advisory session has a tendency tc become prolonged 

wi th a plurality or opinions expressed a'ld a detailed eXC1mmat1on of al l 

possibilities. Th~e.-meet!Digs may be more than an hour's length. ·1t ts 

possfble that t/1:atter wl I be prolonged to such.an extent that the 

~~Y~·~~~/·n~;~ !JlOrtunlty to pray the afternoon prayers at all 
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This rul tng appl 1es. says Waldenberg, when the oat tent 1s not in 

1mmed1ate danger If the oalient 1s endangered 1t 1s not only perm i tted but 

also obligatory ror the phys1c1an to arrange an advisory session w1t.t10ut 

hesitation even If 1t 1s close to the t 1me or afternoon prayers He shou ld 

furthermore not fear that the Ume for recitation of the prayers will pass 

serer Petac/1 HaO'vtr concurs that when the pat 1ent 1s endangered the 
~ 

phys1c1an 1s obligated to take counsel with his colleagues He should not 

fear that the time of the afternoon prayers w 111 pass as he 1s engaged m the 

commandme11t of "do not stand 1dly by the blood of your neighbor · 

Petac/1 Hao·v1r JUstlf 1 ~s his comments by the fact that the rec1tot 1on 

of afternoon prayers 1s not Tora it 1ca11y based Waldenberg suggests that 

such Just1r1cat1on 1s unnecessary He claims that 1t makes no difference as 

to whether or 11ot mmcha 1s Tora1t1cally t>ased The appropriate point ts 

that noth111g takes precedence over the commandment of saving a li fe. Thus 

an aav1sor1 meeting on a life and death snuat1on supercedes even the 

recitation of the morning Shema Ca clearly Toraittcally-based ot> llgatlUn) 

Just as it 1s permissible to transgress tne Sabbath commandments in order 

to aid the ill. thus it is permtssible to arrang~ advisory sess10ns whe'1ever 

necessary It matters not whether the patient, m the end. actually benefits 

from these meet mgs 

Yet, remarks the Petacno·vlr. if the patient will not te rurther 

harmed by waiting an additional nour so that the physician can recite the 

afternoon prayers, the physician should do so Waldenberg disagrees 

suggesting that in this case It is preferable to rearTange the dally schedule 

andjO'ld the a lsory meeting prior to tne time or mlncha. Thus the pattent 

ryte1ves ti:eat ent earlier i!nd the pnystcian 1s still able to pray the 
' 
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Slnce it ts perm issible to suspend the laws of the Sabbath in order to 

treat an endangered pat ient through the hermeneutical principle of kal 

v'homer. we may assume that 1t 1s perm iss1bl~ to abstain from reciting 

obl 1gatory prayers in order to treat such oauents 

ltf., 

T51TS EL/EZER. VOLL.NE 8 , SECTION 15, CHAPTER 7 , 

Paragraph 21 

Waldenberg addresses a question posed by the Ha tam Sofer (responsa 

Orah Hayim, no 82) Why is 1t permissible to ~laughter an animal on the 

Sabbath if a patient sc recuires but rorb1dder1 to serve him non-kosher 

meat? One response may be that a transgress10n 1s committed wi th each 

and every moutnful or non-kosher rood TM RASHBA raises ar ob 1ect1on to 

this citing the beginning or t:-actate Shabbat (4a) -A oerson should not 

infringe even a minor Injunct ion so that h1s rr1end may merit - Given this 

and the ract that the ounisnment ror de I lberate ly transgress Ing the Sabbath 

laws is stoning. why should one not feed a patient non-kosher meat (whlcl\ 

would thu~ av01d the necessity or slaughtering on Shat>t>at)? This ot>Jectlon 

1s rejected on the basis that slaughtering an an imal on the Sabbath In order 

to save the endangered 1s not considered a transgression. Rather. 1l 1s a 

pos1ttve commandment to profane the Sabbath or to transgress prohibitions 

in order to sustain life It matters not if the patient acts on his own behalf 

or If someone else acts for h1m. Th1s ~s slml lar to the case of the 

clrcumcfslon Which must be performed on the Sabbath. It 15 a positive 

commaMm~ be rulf1Hed by anyone. 

Futl hermore, th\ ts not a case of -1nrr1ngtng a tn1nor tnjunct1on so 

tha~a el.gh 1!1 ~ ~r t.- ~iefers to cases like the rreetng of a slave 
,_ ... ~ 

.. ~ t 'the may fulf 111 t commandment of 't>e f ru1tfu1 an<l mult1ply' ) In the 
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case of f eedtng a patient non-kosher meat or slaughtering kosher meat on 

the Sabbath .• the issue involved 1s not that of someone else slaughtering on 

behalf of the oat tent Everyone ts commanded to care for the wel fare of 
&1,, 

others Even 1f the patient himself could slaughter the animal , the problem 

would st ill exist The operating pn:-ic1ple 1s that we suspend the laws or 

ShaObat in order to save lives. 

The Hatam Sofer also poles that tM suspension of the Sabbath laws 

to aid tM endangered 1s not considered profaning the Sabbath He. likew1se . 

mentions that such behavior 1s mandatory and comparab le to the case of 

c1rcumc1s10n on the Sabbath That 1s to say, one 1s not "domg· on behalf of 

another, one · do~s· on behalf of himsel f in fulfillment of the commandment 

of saving a t1 fe He comments that just as anyone Who Is sl< it ted in the 

practice of c1rcumc1s1on i s obligated to see that a child 1s c1rcumc1seJ. so 

anyone who can aid a patient 1s ob I 1gated to do so. 

Waldenberg addends that he round a surprising response in R Shtomo 

Kluger-s Haga110t Hoc11mat 5/Jlomo If shame or excessive burden ~ s placed 

upon the rescuer, he claims that the rescuer ls not under ot>llgalion to save 

the endangered. This rule also applies to a sage who would t1ave to sacr1f1Ce 

t'lls dignity Whl le attempt Ing to save the endangered. Waldenberg po ints out 

that this Is a problematic posit ion. citing Yoma 84b - ·even where there 

would be an opportunity ror others to perform the commandment of saving a 

( 
.-~nd thus t ransgressing the Sabbath laws. the leaders or the communi ty 

I
~ (R AM and otners comment - •th£fgreat sages·> should perform the rescue 

, /,.. on tnemselves Waldenberg suggests that this text 1mpl 1es that no 
........, . ....., 

• one, . cause or dtgnt ty, Is exempt rrom the commandment or sav1ng a l lfe. 
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Ref erring back to ttle d1ff iculty raised by ttle Hat am Sofer. 

Waldenberg mentions that the TASHBETZ and Rabbenu Niss1m address the 

issue 

TS/TS EL/EZER, VOLUME •B. SECTION •ts. CHAPTER • 10, 
PARAGRAPH • t 3, ( f ir st words - H~ADBAZ sham) 

The RAOBAZ comments that one 1s not required to possibly ~ndanger 

himself m order to save another t1oreover. he continues, 1f one is stric t and 

does place himself 1n danger, he 1s a pious foo l Possible danger to onese l f 

outwe ighs .the certain danger to another As oppo5ed to this, 5efer !1e1rat 

Anay1m quotes the Yerushalm i Terumol 8 4 which bias one to endanger 

himself m order to save another . for the danger of the redeemer is 

quesUo.nable while that of the endangered 1s cer t ain Tne silence of the 

posk 1m 1s taken to mean that they disagree w ith the Yerushalm1 and would 

hold that one 1s not obi 1ged to risk poss1ble danger m or der to save anot1'er 

The P1tche1 T'sl?uva/7 conciude that one must consider we l 1 whether or not 

the situation impl ies personal r isk but stiould not be overly pr ecise m the ir 

det erminat ion Thi s 1s s1m1lar to the case presented in Baba Metz1a 33a (1 e 

one should 11ot be punctil 1ous m his observance of the rule that the 

r eclaiming of you:- property supercedes the rec laiming of a neighbor's 

property ) In both cas€s one is warned that self i sh behav lc,r will lead to the 

end which one is attempt mg to avoid. 

Regarding the physician who may endanger himself by t r eatmg a 

,----.. , patient with a contagioys i I lness, according to the letter of the law the 

~ l phys i~ i an is not reQuired to treat th~ patient. ~e should, however, senously 

' _ ( ' - 1~~ns~der th: :xti;nt to which he would be endangering himself 

;~"'""'"~' 

54 



.... --

TS/TS £l!EZER, VOLlJ1E 9 . CHAPTER 11. paragraph 2 

As was noted ear lier (vol 8, sect.on 15. chaoter 7, paragraoh 21 l . R 

Sh lomo Kluger, author of Haga/Jot Hocllmar 517/omo. maintains that the 

commandment you sna l l return (a lost oo 1ecU to him" does not extend to a 

sage who wou ld lose his d1gn1ty by fulf 1ll1ng the commandment R Y Al1shav. 

in a Jetter to watdeberg, rejects this interpretat ion claiming tnat no such 

I Im its or except 10ns shOuld be placeo upon this commancfffient 1 r a sage·s 

daughter was drowning in a river wou ld he do nothing? There 1s no reason 

rcr exempting the sage from this commandment esoec1a1ly when 11 fe 1s at 

stake Al1shav , thus. also rej ect Kluger s reading or Sanhedrin 73 from 
I 

wh ich the l1m1 tat1on on you shall return 1t to h1m· is derived. 

T51T5 EL/EZER. VOLUME 9, SECTION 17, CHAPTER 5 

I> The rirst paragrapn ls a summary or volume 8, sect ion 15. chapter 

10, paragraph 13 presented above (1 e tne pos1t1 on of RADBAZ that tM 

physician may not el"danger himself in order to aid others>. 

2> As Waldenberg previous ly indicated a responsum or Moshe 

lsser les emphasizes Lnat the phys1c1an 1s requ1reo to treat a patient deso1te 

possible harm to himself The following case 1s discussed In the responsurn 

Reuven rents his home to Sntmon Arter the agreement has Deen completed 

out before Shimon takes possess1ont Snimon·s Wlf e· becomes contagiously 

111 . Tnus. Reuven wtshes to delay Shimon·s entrance 1nto the hOuse lssertes 

declares that ttHs 1s not suff lcient reason for postponing the date or 

Shlmon·s entrance lssereles maintains that -it is a ~hame that the disPase 

is co....,,..~~· ous. A remorseful person understands that God's w111 1s behind 
r 

poth the llln ss and the cure Yet. If we agreed to ~euven·s reQuest. al I or 

/ e ws of \1s1t1ng-the sick would be annulled. There ts a fine line t>etwe'?n I .~ .. 
. . .. 
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that wl'lict'I Is contagious and tt'lat wri1ch is not Only in tt'le case or sk tn 

diS£:oases do we rort1d visitation · A ouotat 10n of this comment can be found 

m 51(te1 Aol'len 

Net wot Ha!11s1Jpat (Hoshen Mist1oat 312.• 2> adds that this appli es 1n 

the case that the contagious disease was contr~ecJ after the contract Wd"S 

signed If she was 111 prior to the signing or the contract and the tar.dtord 

was unaware or this. the contract 1s not btnc1lng. 

3) Th is paragraph discusses tile changing atti tudes towards 

contagious 01seases It 1s not germane to our purpose 

4) Waldenberg suggests that tsserles made mention of skin diseases 

part icularly. not because Ile be lieved that this was tile on ly contag ious 

form or illness, rather Decause he found s1gn1r1cance in the rabb1n1c 

spec1f1cat1on of this type of disease Perhaps when visi t ing patients wi th 

other types of contagious 1 l lnesses. one is protected by the very 

oerrormance of the commandment or v1si t mg the sick 

The RADBAZ, on lhe other hand. was speaking of a more concrete rorm 

or personal risk like the amputation of a t 1mb which wo'Jld endanger the 

entire body It ts perm issible to endanger yoursel f 1n order to help another 

in more abstract si tuations sue~, as trave~g along a road known to be the 

si te of highwaymen. through an area in which wild beasts dwell . or diving 

into deep water 

Clearly. one 1s prohibi ted from ~rov id tng aid to another wnen he will 

...---.. cer tain ly enoanger himsel f. r ....... \ r 1 we must maKe this dlst mct 1on as we Know that there 1s a practice or 

~I /"l)y1ng people w~o ~onsent to treat cont agious patients. Under what 

J • ' I aoott16hs can we allow another t o enaanger themselves on behal f Of a . ... 
pattent? Would the1r actions not be accounted to them as wanton su1ctde7 
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Thus. we must conclude that these medical s1tuat1ons do not fall under the 

category of ·danger · 

5) Waldenberg suggests tMt 1sser les· comments app ly to the patient 

who is himself contagious but whose disease does not spread v1a air If the 

patient 1s afflicted wi th a dtsease transm1ttea through the atmosphere , the 

laws of visiting the sick are rendered inoperab le 6teat care should tie 

taken to quarantine the paU ent lsserles would apparen: ly concur wtth this 

as he mentions that one should flee from a city at the rirst sign or plague 

Rabbi Ak iva E 1ger lends support to waldenberg·s mteroretat 1on or 

lsserles statement wi th a comment of R Bachya on Parashat Korach 

Comment mg 0n God·s command to Meses ana Aaron to separate themselves 

from the community (l.Jumbers 16 24) so that God would not destroy them 

along with the others. the Bachya remarks. ··why was 1t necessary for God to 

so instruct tilem7 Surely Goa ts capable of ktllmg the maJorny but 

sustaining one who 1s m their midst The case of three covering themselves 

with a tal I It, two dying and the middle one surviving, 1s we l 1 known. Psalms 

9, 7 (A thousand may ral 1 at your left side/ ten thousand at your r ight.I but 

lt shall not reach you• ) further strengthens tn1s argument But in the case 

of Korach the separation was necessary so that the air contaminated with 

Plague woulc! not arrect them Another possible explanation can be round m 

the rnaxlm. ·when the measure of justice asserts itself tt is unable to 

d1fferent1ate between the righteous and the evil -

When the air is polluted with contagions the s1tuat1on neE>ds to be 

~considered more seriously There seems to be a di fferent iation between an 

/ ~ • s:.l~ual _struc: .. ~::~ such a Olsease aM.a larger group. The above 

'' ' '-'-·' • ~.JPS, p. \218 
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1nd1cates that in the case or a larger group the measure or Justice 1s 

incapable of dtfferent1at 1on 

lsserles, himself, rr. a1ntains "that tn the matter unoer d1scuss1on. trie 

i llness 1s carri ed via the air or the city It 1s very common - there 1s not 

one house which has not oeen arr t1cted One may reasonably conc luae that 

·~ all men are aware of the illness lsserles pomt 1s to deny the landlord's 

cl aim that he was unaware of the condit1on or his new tenant's wife The 

l andlord fTlust have been aware of tt"1e presence of the 1 l lnP.ss in the v1c m1 ty 

He does not s?em terrib ly .concerned tnat tne 01sease 1s contagiou5 as he d1a 

not f 1Ee t rom the city Waldenberg prefers lsserles· earlier comment that 1n 

general we do not recogn ize when an illness 1s cofltag1ous and furthermore 

1t 1s not clear wnen tne atmospnere serves as the conductor or tne 

contagions 

Apparent ly the disease which lsser les was speak mg or was not fata l 

Otherw ise peoole would have fl ed the clty 

6) Knesset HaG dola!J quotes 1n tne name or lssertes that ·we oo not 

01rrerent1ate between tMse struck with a plague ana other types or 

1t1nesses Wlth regards to the commandment of v1s1tlng the sick we oo. 

however make an exception to this rule where skin diseases are concerned · 

Certainly his intent ion was n.o.t to draw a distinct ion between plagues and 

other types of contagious diseases or disease carrying air 

It shcruld be noted that Rabbenu Ha1m Plag1. in hi s serer Nefesn Kol 

C'7a1 strongly cr1t1c1zes this pos1t10n or lsserles and Knesset G'dolan He 

cl31ms that lsserles and the others would never have claimed that there 1s 

an-obt lgat1on to visit a patient Wtio Is surrer1ng rrom a contagious plague 1r 

•• Uaey had-9@!fl the words or the ns!Jomm on this subject . . ,_... 
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7) Regarding the ptw~1c1 an. perhaps 1t 1s possible to interpret the 

superfluous use or heal" in the verse "heal, ne snai l hear as grant ing the 

phys1c1an permission (1 e. commanding him) to treat contag ious as well as 

non-contagious oat 1ents despite the personal danger which 1s involved 

Thus. physic ians shoulo rely on the 001n1ons the grei} sages such as 

1sserles. Knesset 6dolalJ . etc Their approach prov ides treatment for t:-ie 

contagious oauent and assurPs the ohyslc1an that wnile he 1s performing the 

commandment of heal mg no ev1 I w1 1l befa l 1 him 

8) Furthermore. ' t 1s the way 10f the world for ptwsic1 ans to treat all 

patients Chaos would be the result of any other po licy as all peop le - both 

the 111 and the healthy - would ob;ect Since we conduct ourse lves 

according to universal custom, the persona l risk a phys 1c1an ~nta ils oy 

treating the contag1ous l·; 1ll 1s not 1n vain ana cannot be considered under 

the prohibition cf ~ndangering oneself in order to rescue another <This may 

have been the intention or lsserles and others wno formulated tne1r rulings 

during times or plague ) 

A quest ion or s1m11 ar s1gn1flcance 1s orought up in the responsa or 

/mret A1sn Is It oermisslble ror a man to enl ist 1n tne army ror the sal<e or 

tne money that he will thus recei1e ? The responsum answers that this 1s 

not cons i<1ered a case or intentional su1c1de. ci t ing King David·s non · 

obl igatory was as a prooftext. Further proof 1s offered from tractate 

Shevuot 35b- ·a government mat kills one of six (tn time of war) 1s not 

pun ished.- It may st ill be oossible to conclude that in the case or medlctne. 

perm ission for treatin9 t.he contag1ously 111 should be sought man 

examination or !he superf luous use t'f ·near 1n the verse, "heal he shall 

su~ely heal· ... ... 
~ - _ ........ . -
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9) Waldenberg suggests that just as the Torah permits a worker to 

enter dangerous piaces in order to enter a 11v111g, so too the ptlys1c1an. for 

the sake of his professiona l 11vel1hood. may enoanger himself C'Jmmentmg 

on Deuteronomy 2~ 15 "he urgent ly depends on it ... Baoa Metz ia 112a offer~ 

proof ror Waldenberg's content ion ·01d no .he man climb the ladder. 

suspend himself f rom a tree, risking deatn, in order to receive his wages? 

Apparent Iv. therefore it 1s perm1ss1ble for a man to risk his life oy 

entermg dangerous pl aces pn account of his profession (It should be notEd 

that 1t is forbidden to oo this casually, wi thout a specific purpose) This 

certainly appl ies to ttle physici an. espec ially when state law orders that the 

medical license of a physician who refuses lo t reat contagious pat ients be 

revoked 

Noda BYe/Juda concurs that a Jew may enaanger himself. oy entering 

areas tn which w 1 ld animals are known to roam. by being an overseas 

merchant, etc if this is reou1rea m order to earn a l iving. If he Ms no 

cM1ce. he ts permitted to sustain himsel f in this manner 

10) When the phys1c1an must place himself In such 2 precarious 

position. he snould take heed to recite a special prayer for del iverance to 

God. Noda B Ye/Juda 1 lkewise ment ions the importance or th is short prayer 

relying on B'rachot 29b as his proof "What 1s a t ime of cns1s7 Rav Hisda 

said, In the name of Mar Ukba; even at a lime when you are fi ll ed w1ttl wrath, 

etc: Others quote Rav Hisda as saying, ·at a time when they transgress the 

words of Torah.- One who endangers himself transgresses the words or 

Torah. for 1t says CDeut 4: 15) Hoe most careful.- Recognizing his 

-~ transgrass-lon, Goers wrath w111 t>e upon him and thererore the sages have 

lostructed tl'lose who must so endanger themselves on beha lf of their 

profession to rec1te thfs short prayer In a pleasant manner It 1s most 
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THtmg that.the prtyslcl an engage 1n th1s practice Detore treating a 

contagiously 111 patient God will hearken to his pleas and send Divine help 

to the ptiys1c1an as well as tne Pat1ent 

I 1 ) Further support for this poslt 1on may be derived from a 

discussion in N1sllmat Kol Ctla1 Our1ng a time of plague, one of the 

p11ys1c1ans treating the 111 desired to enter tile synagogue He was preverted 

from entering the synagogue by a few who reared that"1hrough him tt1ey 

wou ld contract the plague Plag1 discusses whether or not it ts perm1ss1ble 

to promt>it him rrom entering the synagogue It 1s apparently an acceoteo 

fact that the phys1c1an 1s permitted tp engage tn thts type of of healing He 

concludes. stating that one wt1o has r led on account of the plague 1s 

obl1gateo to fulfill the commandment of v1s1tmg the s1c1< and burying the 

dead One wl'\o 1s busy per forming a commandment w1 1! not be harmed. He 

w1 ll not meet Wi th the ev1 l and his days w1 l I be lengthened 

Waldenoerg reports that M found recorded in me name of R Isaac 

Luria, the ·· Ar i·', that 1t 1s perm1ss1ble to v1s1t one struck w ith plagues as 

long as he 1s standing and not sitting Further support is deduced from the 

pract 1ce of the ci ty of lzameer where special people perforrr. me task Also 

several God-fearing people take it upon themselves to care ror the Ill 

during time or plague, to visit the sick and to employ ooth their money and 

the1r energy In an attempt to cure mem The majority or these God-fearing 

people have not met with harm for ··one who abides by tne commandments 

does not meet with harm: 

12) At this point 1t should oe clear tnat the physician is perm itted to 

enoanger himself in order to treat patients with contagious Illnesses of al l 

types. Further:more. such action ts considered oblfgatory. It should be 

~enttoned,th~t {nan~ .Pl tne authorities disagree with RADBAZ ano claim - """ ~ .. ~,..,,.... 
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that the physician 1s commanded to take personal risks if his actions are 

likely to save another The verse (Oeut 4 4) -you. who hold rast to the Lora 

are all alive toclay" 1s offered as a proortext 

TS/TS El/EZER. VOLUME I 0, SECTION 25, CHAPTER 21 . 
Paragraphs 4- 7 

In react1on to Kluger s claim that the sages are not required to forfeit 

tne1r dignity In order to save a life, the auumr of SeferAgudat Ezov 

responds with strong disagreement ·since we agr ee that one does 

everything w ithin his capab 1l1 t 1es to r estore a lost object to its owner, and 

certainly that one would not rorfeit his own life on account of his dignity, 

one may not be exempt from the commandment of saving another's life 

because this may involve acting in a manner not bef i t to ra1s stature 

Furthermore, how could one think that for thP sake of dignity it 1s 

perm1ss1ble to allow the loss of a Jew ish l1 fe7 All of the n.egat 1ve precept$ 

are suspenoed 1~ cases of li fe and death Certainly the laws of saving a ll fe 

are not suspended on account of digr1ty Rather as RAMBAM explains 

(H1lchot Shabbat, chapter 2 I ), the highest form of dignity 1s found m the 

oppor tun1ty to r escue another That 1s to say that when saving a ll f e 1s 

involved, the prohib1t 1ons prevent mg this act are waived for everyone Thus 

a rabb i ts the first one to violate the Sabbath m order to save a llf e 

Regarding the return ing of material objects 1t is perm issible to consider 

one's dignity, but this 1s not the case when the ob j ect 1s li\e rt i s the 

general consensus that one 1s obi igated to unoergo various types of 

embarassment fn order to save a Jewish l ife 

Furthermore the Sanhedrin 75a proof text offered by Kluger 1s 

irrelevant to th~ case at hand. In that si tuat ion, the man must be held 

respon§ible for the violent ~vst which overcame " im It would be improper 

.. - -
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to embarass the woman's famtly on his account He ls likened to one who 

has lost hls sanity Yet, 1f one sees a neighbor drowning or highwaymen 

approaching him. he 1s obligated to emt:>arass himself 1f necessary 1n order 

to rescue h1s neighbor He would also be obl igated to hlre others to aid him 

in the rescue attempt 

May God forgive the onnters who printed sucn words allowing d1gn1ty 

and effort to serve as reasons sufficient to oerm1t tr1e death of a Jew One 

wt10 saves a Jewish life 1s likened to one Who has saved an entire world 

·~ This 1s the extent or the comments or serer Agudat Ezov 

Wa ldenberg clarifies that the case or Sanhedrin 75a 1s not only 

different because the man must be held accountab le for his own lust, but 

also because he 1s capab le of cur ing h1msylf by engaging in repentence As 

stated 1n tractate Succah "H1s distress 1s self- inf 11cted. he must resolve 

1 t .. 

Wa ldenoerg rmos it surortsing that Kluger s statement, that "the 

mat ter needs further investigation·· ano his (Kluger s) cogni zance of the 

possible conflict flowing from Rashl"s comment to Baba Kama 100 that one 

ts reou1red to bury another <presumably at the risk of personal 

emt:arassment)) remams unnoticed by Agudat Ezov In any case. Kluger 1s 

l1kew 1se aware or the clar1f1cat1on offered on Baba Metz1c: IOOb that one is 

0011gateo to engage In the commandment or saving a 11re even If 1t Involves 

pe:-sonal emt>arassment Thus. the 1ssue here is not an attack against the 

printers ror the1r w 111 ingness to print Kluger·s argument 

5) Agudat Ezov orrers another proortext (which apparently supports 

Kluger) ror his contention from tractate Solah 2l b "A l)lous root ts the type 

or person who sees a woman drownfng In the river and thmk.s, ·a is improper 

ror me to look at tier in an attempt to save her: · Yet one who ooes nothing 
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to aid a drowning person transgresses the commandment "do not stand idly 

by the tlood or your neignoor · Furthermore, the commandment to return a 

lost oC.ject 1s extended to include returning ones life when 1t 1s endangered 

But stnce this person 1s cal led a pious fool and not a smner 1t appears tt1at 

one 1s not obligated to ru1r 111 this c·ommandment 1f one's dignity 1s at stake 

Tn1s explanation is rejected because the text does not say that he did not 

want to 1001< at her and thus save her If this was the case he would be 

considered a sinner Pather the p1ous foo l 1s oni~Who at the momel"\t or 

saving her. closes his eyes so t!1at he w rll not look at her in spite that 1t 1s 

oerm1ss1ble to look at rier 1r order to save her 11re The pious rool 1s acting 

beyond the letter of the law He 1s not considered a sinner for ne did 

attempt to save her but his foodsh piety may cause his efforts to meet with 

failure This proof text, accord mg to Agudat Ezov, thererore. does not aid 

Kluger's argument 01gntty 1s or no conseauence one is always 0011gated to 

save a Jewish li fe If one does not fu lfill this duty ne is thought of as a 

~. inner Th1s s1tuat10n 1s dirferent ·· for he did save her 

Waldenoerg re Jee ts trns understand mg or the Sot ah passage He 

prerers Metrrs understanding or tne text tnat tne man did not save the 

woman lest he view her nakedness 

Even this mterpretat ion does not a1a Kluger Tne ract that such a rnan 

retains the ~itle pious fool is contrary to Kluger"s goal This is not exact ly 

tne legal exempt ton on account or personal d1gn1t~1 that he is seeking to 

establish. In fact, there ·seven an op1nion which states that a sage 1s 

forbidden to sacrif 1ce hts dignity even 1r he desires to do so <see lsserles, 

Hoshen Mishpat 263, paragraph 3) The Gemara refers to him as a pious fool 

rather than as a sinner because he d1d not Intentionally trespass the law 

64 



with malevolence He was simply mistaken in his interpretation of the 

Torah's prior ities 

ThOugh It ls recognized oy many commentators tnat saving a woman 1n 

such a s1tu-atlon may reQU1re seeing her as we l l as touching her s1ncP this 

is not done ror the sake or Jove It Is perm1ss101e The Be1t rose>f r mds tt·i1s 

difficult and prefers to leave the matter with the suggest1ot1 that it be 

investigated further The co l lect ion of reSbonsa Pi7e1 Yellos/Jua suggests 

that in such a case terror Is felt ;and we should not stop to reflect uoon tne 

proper course or action In any case there appears to oe some na1ach1c 

just 1ficat ion (connected t9 the laws of nakedness) ,even though 1t is not 

acceptable, for not rescuing the endangered in such a case One who acts in 

ttns rnanner out of honesty and innocence cannot be cons1c1ered a sinner 

Thus the sages cal led him a pious rool as is found in serer Ei:t1el Avrallam 

6) The author or serer Kl1 Hemda also disagrees with Kluger He 

~ver~ that since mis man is cal led a pious fool. one may conclude that in 

capital cases there 1s no exemption on account of dignity The authcr of 

serer Kif Hemda opines that this man 1s a pious rool because he attempteo 

to save the woman out insisted on t aking unnecessary precaut10ns so that he 

would not be guil ty or transgressing the laws of na1<edness Serer k. /1 Hemda 

also states that the Sanhedrin passage is Oest difrerent tated by the fact 

that the man is responsible ror his lust Waldenberg rejei:: ts this 

explanation In favor or h1s Interpretat ion presented above k/1 Hemda 

further remarks that one Is ot>11gateel to save another who attempts to 

commtt sulctoe. The Sanhedrtn passage ccnta1ns an halachlc dtsagreement 

Addl t fonally, In that si tuation the hum l11at1on inflicted upon the woman·s 

fal!lily remains even after ttle ·rescue: This applles to minors as well 

. . •' .• 

65 



despite that fact that they are not obligated to fulfi 11 the the commandment 

of saving a life 

7) serer Nefes/7 Haya/7 remarks that the situation discussed in the 

Sotah passage 1s not one in which the man made no errort to save her Uor 

the would be called a sinner) but rather the passsage discusses one wno 

n1res others to perform the rescue Since he did not act immediately , he 1s 

caled a pious root Though tnis 1s not the obvious meaning of the passage it 

provides support for a comment made in the responsa of the T ASHBETZ He 

avers mat one who quest ions acts improperly The ·one who asks quest 1ons-

1s one who when given the opportunity to save a 11f e which requires hirn to 

' transgress another law cnooses to reflect upon the situation. decidtng rn 

instruct ethers to perform tne action so that he does not transgress the 

lesser ccmmandm1~nt He thl.Js acts improperly, impiously declaring that 1t 

1s perrn1ss1ble for another to transgress the lesser commandments though 

he refuses to do so Therefore he 1s called a pious fool A truly pious man 

would not al low himself to manipulate otners to rescue the endangered 

while ne chOose:; not to part1c1pate 

TEXIUAL ANALYSIS AND CONCLUSIONS - SECTION 2 

A close readtng of the material presented ln this sectior. suggests 

tha~ Waldenberg supports the contention that there ex1s:t very few, 1r any. 

situations In which the physician may legitimately claim that he should not 

oe required to treat a pat.lent for religious or personal reasons. 

Methodological ly, Waldenberg ts occasionally forced to rely on the ract that 

our society ts vastly dHferent rrom the societies which generated the basic 

halach1c literature and as such certain cautions or an earlier generation (e g 

raoo1n1c court t 1censtng of phys1c1ans> are no longer of concern In our day . 
.1..• ~ _ ........ ,....,,, 
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This type of reasoning, prevalent in the Rama! Rac/Je! passage above , may 

serve as a precedent for further liberal rulings. Waldenberg seems to aooly 

1t rare ly and wfth great caution Nevertheless. 1t should not escape the 

notice of the ltt>erat halach1c scholar that th1s type of regard for t~e mores 

or mooern culture is given some credence in the wor k of this traol t 1ona1 

halach1c author He seems conlent with the rgct that since phys 1c1 ans no 

longer request rabb1mc cour t sanction for their oract1ce. 1t 1s no longer 

necessary' The reat 1ty prmc101e of Jewish law ts latent but clearly 

functional 

Wh.en raced with the ct>nf l tct between rel igious and medical 

ool1gat10n (1.e treating a patient or attending communal prayer) Waldenberg 

mvok.es ttle principle thc;t when 11ves are at stake we are not stringent 

regarding ttle commandments There need be tittle discussion over the fact 

mat when a patient 1s endangered, the phys1c1an·s first and most Important 

resoons1b1l 1ty 1s tending to the patient Waldenberg further r eads the texts 

to imply that the phys1c 1an may attend to related medical responstbit1t1es 

even when these will not directly lead to ttle saving or a lire He cautions 

that th is ormc1ole should be invoked only when necessary He recognizes 

that abuse or hts ten lent rul mg is possible These responsa lead the reader 

to conjecture that ror Waldenberg the practice or medtc~ne sho1Jld have l\:> 

contend with as rew r.onf11cts as possible He seems to b~ implying that the 

very practice or medicine (not just whei1 saving a llf~ ts directly Involved) 

is a commandment or eQUal or gre~ter stature than those or a ritual nature 

Certainly the most d1fflcult Questton which Waloent>erg must aodress 

Is wnether or not the physician Is obligated to endanger himself (e g. treat 

contagious patients) tn orcJer to treat a patient. The Questfon ts or 

~ ~ oarttcular 1inoo~tance 1n our decade as we aeal with the fatally contagious 
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AIDS disease Does the physician have the right to respectfully decline from 

treating those who are in need or his expertise? This type of quest ion 

r eaches to the vef)' core or medlcal ethics surrounding the physician 

ThOugh Wa ld&nberg admits that there is no way halachically t o f orce the 

pnys1c 1an to treat such a patient. he avers that the physic ian Is under 

ethical obi igat ion to do so He emp loys the rabbi rue technique or attaching 

s1gnir1cance to appar ent ly superf luous B1bli~ a1 words to the verse -heal. he 

shal l surely heal" In order to suggest that the pnys1c1an 1s obligated to 

treat both contag ious and non-contagious diseases It should be noted tha ~ 

this ts Waldenoerg·s innovat ion l'io other author i t ies cite this verse to 

prove that physicians may r isk potential danger 1n order to treat pat ients 

Add1tiona l ly , he once again suygests that social reality must be considered 

in this snuatton Chaos w ill be the r esult 1r physicians reruse to treat 

those whO are highly contagious Waldenberg compares the physician 

confronted by this si tuat ion wlth the work.er wno is halach1ca11y perm1ttea 

t ') endanger himself in order to earn a livelihood As a last resort.. 

Waldenoerg presents the r abbinic dictum that those who are occupied with 

the performance of a commandment w ill not be harmed He addends that the 

physician who must place himself In danger in order to treat another should 

be zealous in h1s prayer Waldenberg·s pletnora or reasons emphasize tnat 

he ooes not reel that he has suHlctently established his point Halacha ls 

r ather eQulvocal on the issue. Since the law does not clearly r espond. 

Waldenberg ts forced to race an ethical di lemma for which arguments on 

e1ther s1de may be logtcal ly cast. He decides In favor of what he percewes 

to t>e good r or the society as a whole as opposed to one Individual physician 

w1th fn the socfety 

. -....... .... 
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In these texts, Waldenberg emphasizes the ultimate priority that the 

practice or medicine has In the modem halachlcal ly observant Jewish 

communHy Neither sagely wisdom. the lack or extended medical 

experience, r itual obl1gat1qn, nor self endangerment exempts the physician 

rrom treat ing the ill The obligation or the physician i s not only to treat the 

ill but to do so even under the most adverse of c1rcumst~mces. Ethics seems 

to demand this mucn 
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A or1ght youngster is raised 1n a rnHldle class f amily and dreams of 

oecommg a medical doctor Her parents are 9.knultaneously pleased wi th her 

asp1rat1ons and concerned that the cost of a med1cal educat ton ts 

proh1b1t1ve She seeks to get an edge on the compet i tion to get into medical 

school by attending one or Amer1ccfs better known. private undergraduate 
I 

institutions The 011ls or this four -year pre-medical college education wtll 

to tal more than sso,ooo Guaranteed student loans, un1vers1ty loans ano 

bank loans wil l 9uarantee that th1s ambitious young woman wtll have a 

chance or acceptance to a medical college The four-year medical school 

stint could make her and her fam ily responsible for another S 100.000 wortn 

of debts. Fol lowing medical school, tn1s young meo1ca1 doctor wrn oe 

required to spend a minimum or two or three years working 72-80-hour 

weeks for a salary generally ranging between S 18,000 -$25,000 per year 

The interest on the loans continues to pile up but there is precious little 

money aval table to mal<e payments. Arter eleven years or r1nanc ial rutn, 

does not the medical pract i tioner, whose serv ~ces are so vi tal to our 

society, have the r lghl to expert a stgnl f leant remuneration for services 

rendered? 

A middle class r-amt ly with rour children receive the news that their 

youngest child has developed a rare form or leukemia. The medical Ottis are 

lll<ely to run between S75,000 ands. 100,000 per year Their Insurance w111 

:o~r slfg~\1)'..! ~ss than hair of the cost. Is 1t not enough that they have to 

deal wtth the pain or the ct111crs 111ness and the lingering posstt>1l1ty or hts 

death. that ttley should also have to contemolate massive flnancial 
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obligations whi ch his treatment w111 stipulate? Why 1s the time of tne 

physician. whose occupation ts ofteo r ather mechanical , of greater rmanc12 1 

importance t han the t ime or the universi ty professor (tt'\e length of whOse 

trammg Is somewhat parallel)? Does the medical profession have the r1gt'll 

to rinanc1ally bleed its patients? 

Clearly there are ethical just1r 1cations on each side or this issue 

There is no relative fmanc1a 1 value to our health ano certain ly none exists 

when ttie proDlem 1s 11fe threatening S1mu1taneously, such thinking allows 
I 

t he 111 to tle prey to the pnystc1an·s r1nancial whims and avarlce The very 

publ 1c2t 1on of a magazine ent 1t led t1ed1cal Economics, which instructs 

ohys1c1ans on various opportunities available to them for the expendlture of 

their ~xcess Income, reveals the fact tMt the patient may often be the 

r 1nancial v1cum According to a Newsweek art1c1e a full ·one third or 

Americas phys1c1ans 1ece1ve tted1cal Economics I t is not a magaz ine t~ey 

ieave lying aro'Jnd their waiting room · 1 

There is no easy solution to the question of what 1s truly equitable 

The physician does not work nine-to-rive nours; me accoutrement ur a 

beeper i s a twenty-four-hour-a -day responstoflty We cannot lose sight or 

the r act that the phys1cian·s hours are orten untenable yet their 

commitment, at least on the part or the majority, has proven to be 

unwan1ng. The Issue or equitable financial remuneration for the phys ician is 

certain ly one ror t he ethtc1st. 

In addition t o these Oilemmas. Waldenberg must also address the 

question of whet.her or not Jew ish law can even permit a physician to be 

patd for her servJces since we have previously establ isheel that such 
..... . . 

'Newsweek, ·A Doctor's Desire to Do Good - And Do Weir, January 26, 1987, 
p. 53 
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services are considered to be the ru1r111ment of a Divine Commandment Is 

it permissible to receiver 1nanc1a1 recompense ror the perrormance or a 

m1uva11? Waldenber9 addresses these quest ions both 1s ri1s theoretical 

work Ramal Rae/lei and 1r. a resoonsum oe•.a1led summaries of h1s materia l 

are presented below 

RAMAT RACHEL • 24 

ArCJkh HaShulchan, 3Joc Regarcllng the pnyslc1 an s salary Tt°'e 

TUR has writ ten In the name oY Ramban that lt IS permissible f vr the 

phys1c1an to receive money ror his time and trouble Yet. he may not be 

compensated for "lis 1<now1edge For example. when the phys1c1an merely 

instructs his patient to take such and such a drug he !!lay not be 

compensated, for that would be reimbursement for know ledge and wisdom 

Yet, when the phys1c1an travels to thE patient. he may receive a fee for his 

trouble and l1krw1se when the ohys1c1an writes a prescription to be f illed m 

a pf'\armacy 

A) From the AroKtl Ha5tlulcnan we learn that when 2 phys ician ls 

troubled, makes use of his time examining patients. or wr Iles a 

prescript ion, he may rece\v~ a fee ror hlS services But 1f someone comes to 

hts hOme to merely ask his advice regarding an 1 I lness or drug, he may not be 

reimbursed for this d1strtbutlon or knowledge Waldenberg Quest ions 

whether or not a phys1c1an may receive a r.ee for simply wr ltfng a 

prescription when he has not even examined the patient. TMs ooes not seem 
~ 

to oe appreciably different rrom oral 1nstruct1on for wh1ch a fee cannot be 
_,ii) --~· .. ~ ,..._ ... ,...,. 

' rendered. 5 lftei Conen agrees that re imbursement for the writing of a 

orescriptton ls unwarranted. It takes no more t ime for the physician to 
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write out a prescrtptlon than 1t does ror him to verbal ly adv ise the patient 

Additionally the cost or the paper 1s ins1gn1r1cant 

B) The maJOrlly or the texts are in agreement with the AroKI> 

Ha5nulc!Jan 5/Jevet Ye/Juda raises a related question Can one t>e 

reimbursed ror the teach mg of medical Know ledge? 517evet Yf'l7uda r~marks 

that tn1s type of 1nstructior1 is similar to otner proress1ons ana therefore 

one who engages in it may receive a salary ltC!a!J LaDerekl7 disagrees He 

permits the physic 1an salary ror his t.rouole and t 1me spent away rrom otner 

thlf)gs but not for the teacnmg of medical knowledge. Medical knowledge is 

a category or Torah study and,thus 1t rails under tne rubric of "what God 

does wttMut compensation(• e teach Toran >. so man does w1tt'l0ut 

compensation " This certainly app l 1es to s1tuat ions which tr)clude 

endangereo I Ives 11are1111os11e supports ZeC!a/J :.aoerek!'/ on this ~ ssue He 

denles lt'lat the tPachmg or medicine Is sim ilar to other profess ions as ~he 

acquired m.ed1cal rnow ledge will be employed to save lives Thus 1t 1s a 

commandment whose rutr 1 J lment carr ies no financial reward 

Despite this, Waldenberg opines that 1t Is permlss!Ole to rece-1ve a 

salary for teaching medic ine since tl"le student wi ll a11ply his knowledge to 

treating Gent iles as well Furthermore, the t~acher ts certainly el1g1t:> le to 

receive a salary ror his t 1me not spent earl') mg money In other ways 

C) Though the physician may receive a fee for his trouole and time, ne 

may not refuse to treat a person who cannot arrord to oay l')tm According to 

T'S!Juvalltte'anava!J, if l1e does so the court nas the authority to compel him 

to treat the poor person Just as a mohei m~st circumcise the son or a poor 

man, so a phystctan must treat his al I men ts The court assumes the 

respons1bllfty or circumcismg the orphan since circumcision is a Tora1t1c 

c~m~ndmenL~tkew f se. since the Torah commands that a lost object oe 
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returned to its owner (anel this 1s extended to include his heal th). the court 

has the responsibllity or ru1r1111ng this commancment ror those wno cannot 

Clo so for themselves Thus. the court has the authority to force the 

physici an to treat the indigent patient 

0) It may be 1mposs1ble to force a physician to treat a patfent free or 

charge In ttlls case the court may deceive him. prom1si'1g him a salary ana 

then not paying htm This 1s JUst1f1able because the phys1c1an 1s not 

adhering to the commandment and Is not behaving as If he is a descendent or 

Abraham - the pursuer or r1g~teousness and kindness Furthermore. the 

physician sMutCl not be pa1Cl from the community's charity fund nor should a 

special collection be establ ished i he physician Is obl igated to treat t:-.e 

patient free of charge because or his soecial lzed knowledge. 

F) If there ;s more thar: one pt"1ys ician in town the 001 igauon to treat 

tne indigent must be eveniy distributed The community could decide to pay 

the physicians from the community charity rund. start a special col lection 

for the purpose. or establi sh a system or rotation wherein each physician 1s 

responsible for treat Ing. without compensat Ion. a share of the indigent 

cases In wealthier communities, the comr.iun1ty should be responstole for 

pay ing the physici an a f ixed rate when the patient proves that such payment 

1s beyond his means. 

G) Waldenberg coFKludes by praising lsraers Kupat Hoitm system as 

an excellent way of dealing wi th th is sensitive problem. 

RAMA T RACHEL- •25 

Arokh .H~ulcban, 33et!' If a physician specifies a large ree In - ~ 
-- #return.for hls serv1cesra patient ls ot>llge<l to pay h1m because hls art ls 

what he is selltng and one cannot affix i t wi th a relative value. Despite the 

74 



ract that for the phys1c1an the oract ice or medicine Is a commandment , as 

wi th any commandment which devolves upon all humans. 1r one has the 

opportuni ty to fulrlll 1t but will only do so on the concJit1on that M rece ive a 

certain sum or money, we do not recl aim the money There are those wno 

say that this rul mg 1s in efr ec~ even in the case when the physteian has not 

yet rece ived n1s requested fee That Js to say1 nat the patient 1s requ ired to 

pay tnm 

Al Tt'Hs rut mg seems to contradict the conc1us1on reacf)ed tn the 

previous section (1 e that a cour t has tne right to force a Phys1c1an to 

adm inister care free of charge to the 1nd1genU The Arok/J Ha511ulc/Jan 

reasons that the physic ian has the right to specify a large ree because 

everyone is sub 1ect to fulf i 11 mg the commandment This is oroo1ematic, as 

clearly ·pveryone" does not have the necessary knowledge and background to 

engage In medical sc ience. It ls more reasonable to conclude that tne 

commandment of pursuing medical knowledge devolves to a greater extent 

uoon the physic ians than on the rest or the wor ld. 

8) Waldenoerg suggests that the Arok/J HaS/Julc/Jan was rererr tng only 

to other physicians In Its use or the phrase -upon al l humans- Thus, In areas 

where there are many physlcians this law aool ies, but ma plzce where 

there 1s only one physician el lgto1e to treat the patient, he may not speci fy 

a ree oeyond reason. 

C) Textual support for Waldenberg·s suggestion canoe rounel in the 

Levus/J. The Len1sl1 remarks that the commandment or returning a lost 

ooject wnen tl'le ooject ts one·s health·operates cJ1fferently tl'lan with any 

other lost ob.le~ - Whereas, tn general . the commandment devolves only on 
.,., ... ~ 

the f inder of the object, regarcHng one·s health the commandment devolves 
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on all humans - that is all who have studied the ways of medicine The 

L evus/1 clearly states what 1s meant by "al I humans· - only those wt"\O would 

oe capab le or fulf1Jling the commandment Ci e phys1c1ans) 

0) Waldenberg·s claim 1s further strengthened oy RADBAZ'3 

understanding of Ramban s comment on this matter In this case. where 

there 1s only one onys1c1an capaole or treating the patient. Ramban 

recognizes that the ohys1c1 dn may De likely to specify a large fee The idea 

that when a "commandment devolves upon all humans. if one- has the 
I 

opportunity to fulfi ll 1t out will do so only on the conclltton that he recelVe a 

sum or money, we do not rec laim the sum·(presumaoly, arter he has been 

paid) 1s employed as support In this part1cular case the 001 igat ion f~l ls only 

on the 1na1v1oua1 phys1c1an - 1r ne does not attempt to save the pat ient ne 
t'as transgressed a positive commandment If he ls given a fee as a gift . he 

may keep 1t I f . however. he was pa id a salary because the patient felt thJt 

he was legally obligated to do so. the physician may not 1<eep the money. 

This exolanat ion of RADBAZ clari f ies the contraoictory readings of the 

51wlc/Jan Aruk/J and the Arok/J Ha5/Julc.'7an 

E) On the other hand there 1s an argument to be maae ror grant.Ing the 

phys1c1an the fees that he requests Not doing so may er.danger 'uture 

patients. Zeda/J LaOerek/J also makes note of thls problem 

The RAMA and Yam 5nel 5/Jlomo both suggest that the physician be 

paid what he requests srnce 1t 1s the custom or our t Imes to pay phys1c1ans 

well. 

Thus the physician and pattent sholJld agree on an approprtate payment 

in advance or the treatment The patient Is obligated to pay the spec1rteo ... 
' -amtrunt. 
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It nas been established that the physician should receive the 

comoensat1on he requests. Waldenberg strongly urges the phys1c1ans to 

understand that thls may cause severe r1nanc.1a1 problems for many ram111 es 

He pleads that physic ians take care to avert this s1tuat1on whenever 

POSSlble 

t11sgeret Ha517ulcnan l ikewise avers that tMugh we are obligated to 
&.f, 

pay physicians their stipulated fees, a 1s shameful that some Physic1ar1s 

insist on receiving exorbitant remun9rat1ons 

VOLUME 1 o, Section 125. Chapter 29 

Is one obligated to re imburse a ohys1c1an whom he did not select and 

whose treatment was to no ava1 I? 

A) An app11cable s1tuat Ion 1s discussed 1n Tsnuvot Tzv1 T'feret A 

child be(;ame dangerouslv 111 on Yorn Kioour in a vill age which lacked a 

phys1c1an The neighbor of the 111 chlld convinced a Jew1sn man wM O\meo a 

carriage to send It to the neighboring town and bring back the physician 

The man sent his serv;mt wi th the carriage The servant succeeded in 

returning with the physician but the physician was unab le to save the ch1lo 

The c111ld's father did not want to pay the phys ician on account that he did 

not request his services and the chfld did not recover 

The 51/te/ Konen (Hoshen Mlshpat, 264:4) states that one whO 

at tempts to save an ass when the owners are not present, and therer ore 

cannot be consulted, should oe paid even ir the rescue att~mpt was 

unsuccessful The author of TstuJVot Tzvi rreret appl ies this ruling or the 

SffteJKo/'Jen to the above case and <:oncludes that the parent is obligated to 

p,ay a salary.,~· --
77 



Waldenberg avers that the rui 1ng of the 51fte1 Kollen 1s not appl icable 

to tnls case. He opines that 1n the aoove situation the physic.tan sh0u1d 

receive reimbursement on ly ror his trouble The 5/Julei'lan Arok/J states mat 

l f one descends Cm order to save an ass) wi thout r1rst consulting with its 
M. 

owners and is unsuccessful. the owner is not required to pay hlm a salary 

( 51fte1 Aonen addends the 'inu/c/Jan Aruk/J oy suggesting tne s1 tuat Ion In 

which tne owners are not present ) One may prc:sume from th1s tnat the m2n 

should receive re imbursement ror his trouble and expenses but d~es this 

1moly that all otners who took oart in attempting to sJve the child are als(' 

deserving of a salary? Ir one contends tnat he hired others in order to save 

the child because he was incapable or doing so himself <as d1scusst?d in 

Sanhedrin 7 3a) one further deduc~s tne parents· responsit> ll1ty to 

reimburse those who aided thei r son For in d1sregarc1ing t h-e parental 

responstb1llty in such a manner, the sltuat10n is no longer comparable to one 

in wh1cn the -owners were consul ted - The troub le 1n which they engaged 

was not on Oeha If or the rather or the ch1 Id, out rather because or their 

moral obllgat1on The ROSH on the above-mentioned Sanhedr1n oassage 

mentions tnat the v1ct 1m must pay his redeemer This applies wnen the 

victim was actually delivered from danger out It 1s of no co'1sequence ir tne 

vtc~tm dted desptte me reeleemer·s effort (In snort, Waldenberg argues that 

the father would be obligated to pay for the expenses and trouble of others, 

out not adOtt tonal salary) 

8) Furtner proof ror watoenberg·s Interpretation can be round In the 

responsa of RASHDAM (Yoreri Oeah, 204) A casuistic lnQulry Into parental 
. .,,.,. ......_ .... ~ 

.. . ._ ... ~ ~pons1bl lty ts presented. A Jewtsh ch11d has adopteo a -cutt ret1g1on- ano 

consorts with a group of evil doers. The Jewish community has decided to 

abduct him and conceal his whereabouts unti I they have raised ransom 
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money Is the rather obligated to provide the ransom for h1s son? The 

RASHDAM dec lares that the case 1s perfectly clear - the ratner 1s not 

obl igateo. neither by societal nor dlvine law , to contribute any money i f it 

1s not to be used to re1mourse those who hdve troubled on account or his son 

If t) IS son 1s not saved. he owes nothing other ~an tne wages er those wno 

attempted to save him One may argue by emp loying the hermeneut1cal 

princ iple of !.al v'tlomer tilat 1r one is not obl igated to pay those who. 

wtthout being obi lgated. aid the endangered but are unsuccessful , ther 

certamly l)ne 1s not obligated 'to pay those wno are 001 igated to aid the 

endangered but rai I They have expended their energy in ru1r illment of an 

ob llgation. Ir they had substalned from doing so, they would have been 

li able before divine law The ful f illment of this obl1gat1on prov1des them 

with a yreat reward 

According to this resoonsum. anyone who spends money on behalf of 

someone else s rned1ca1 care ought to be reimbursed This act or saving a 

11re should not oepend on the issuing or expl ici t Instructions 

The quest ton 1s posed as to whether or not a pat 1ent 1s required to 

reimburse his relatives if they take on tne respons10111 ty of finding a 

physic ian and obtaining medicine for him. Despite the ract that the pat ient 

did not request their as51stance, he 1s required t.o see that no one suffered 

financial loss on his account. It Is customary ror relatlvc-s to atd one 

another dur1ng ttmes or Hlness. The ROSH ad<ls that this pr1ncfp1e app11es to 

anyone who expen<ls money to aid U'le endangered. Thls posltlon ls contrary 

to the RASHDAM In that no <l1Herent1at1on 1s made as to whether or not the . 
patient was save<l. As ment1oneo at>ove the ROSH avers that the redeemer is 

fl, -.. ., ..\ ....... 

'tO""te pa1d only ff successful. 
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Waldenberg resolves this con fl 1ct by establ !shing that the ROSH 

would agree that 1f the patient exper1enceo no relief at all from the 

phys1c1an·s cure, one would not be required to pay the physician for his 

efforts !r, however, the physK1an treated the patient , momentarily aiding 

h1m, the phys1C1an 1s to be reimbursed Waldenberg claims that the ROSH 

would agree tnat H the phys1clan·s treatrnent was or no ava1 I. the ~lent's 

fam ily 1s under no obligation to pay him 

0) RASHDAM mentions another situal ion relevant to our dtscuss1on 

1r an indigent person falls 111 and another agrees to finance his medical 

treatment, and at a later date the Indigent patient a'cqu1res wealth. is he 

required to reimburse his benefactor? RASHDAM declares that the patient 

1s not requtred to repay tt)e benefactor as loi1g a~ he was Indigent at the 

t 1me that the treatment was adm mistered. This is supported t>y M1snnah 

Peah. chapter 5 4 where a s1mt1ar situatton is discussed. Rabl>1 E1 1ezer 

opines that one who 1s traveling and must take rrom the corners or the fie ld 

must pay r or them ~Mn he re turns Mme The sages contest that at the 

time that th2 man took food from the fields he was indigent and therefore 

need not pay f or it upon return to hts home. The law 1s decided with the 

sages. S1m1lar ly, the poor patient who acquires wealth at a later date need 

not repay his benefactor 

E. t1acl1ane Epl1ra1m dtscusses a similar case regarding the 

reaemptlon of a captive. _one who has been captured and ts unable to pay the 

ransom requested from among his own possessions need not reimburse hts 

beneractor Furthermore, If the captive was actual ly capaOle of provta1ng 

the sum. but the benefactor mought that he was not or the means to ao so 

and thus patd t~e ransom witri no thought of being reimbursed, the captive 

ts not obi igated toJ;.~~e him. The benefactor acted with the 
·-~" .... 



ru1r 111ment of a commandment 1n mind Since ne already rorre i ted his money 

on benalf or the capt ive, he neea not be repaid 

TEXTUAL ANALYSIS 

In this chapter Waldenberg has addressed an extremely prevalent and 

modern problem The bottom line 1s that wl)ether we 11ve in America or 

Israel we are all aw3re of the gross financi al acuse perpetrated by at least 

some memoers of the medical ororess1or. It is Interesting to note that 

Waldenberg·s understanding of the phys1c1an·s role 1n society ( 1 e that he is 

the expert and authOnty) becomes of paramount Importance to this issue 

He quotes, as support for his o'wn posll 1on, Zeda/J LaDerek/J wh ich describes 

the ohys1c1an as -he who gives 11re and peace · 2 Ir indeed, we see the 

ohys1c1an as suoernumon OI\ some level , we cannot effectively present a 

case denying him his r1nanc1 al desires. I believe tnat Waldenoerg, though 

fully cognizant or the problem, has succumbed to this manner or thinking 

He offers two rather unconvincing arguments for the retention of tl)e 

status quo v1s-a-v1s phys1 c1 an s fees The ctatm that ·1 t 1s the custom or 

our time" to support physicians 1n this manner is particularly weak and 

unsatisfying Arterall, many of the customs of our time are ant 1tneucal to 

Judaism and certainly to halachlc Judaism. We are not a people who ·fol low 

after the majority to do or support evil - Waldenberg further argues that In 

order to Insure the aval lab I l tty or medical services we are ool tgated to pay 

physlc1ans their stipulated rees. This, or course, assumes that the main 

reason that a physician practices me~tc1ne ls ror the financial 

remuneration. I am not at at! convinced that this reflects real ity To 

sustain and Improve tfle oualtty of ltf e ror another Is In Itself a t'llghly 

satisfying reward. It seems to me that the conctuston that med1cal services 

~ ~c~'"""=~~~~~-~~--~~ 
2 Ramat Rachel 25, paragraph 5 
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wi l l no longer be avai laole 1r we refuse to overpay physicians 1s 

unconvincing and prooao ly erroneous 

Waldenberg s belier that ultimate respect and auth0r1ty must De given 

to tl1e expert physician binds him to the precarious conclusion that l1ttle 

can actual Iv be done. acco~ng to the letter or the law. regaro1ng excesc;1ve 

phys1c1an fees Nevertheless, he 1s clearly not or the opinion that such 

abuse is acceptable to the so1r1t or the law Hf passionately pleads w1th 

the phys icians that they pol ice themselves on this matter an<l he praises 

Israe l's form or soc1a11zed med icine. Kupat Hol1m 

The quest ion that the modern pat 1ent must a<;I<. 1s whetner 

Watdenberg·s response has an any effect on tne prices that halach lcal ly 

oound physicians actua lly charge As 1s evident rrom the onslaught or 

malpractice cases that have reached the courts in the last decades. 

Phys icians have not been successful m po11c1ng themselves_ As a national 

group they have been singularly impotent in uprooting the unqua11ried rron1 

their midsts Likew ise, they have yet to estabt tsh satisfactory ree 

guidelines, let alone to enforce such a measure 

Regarding Waldenberg·s claim that Kupat Hol1m may serve as a 

paradigm for al lev1at1on of this problem. one must also po int out that many 

lsraelts are completely disenchanted with the medical care dispensed at 

KUJJat Ho/Im orr 1ces. A.s we bel1eve that ou: teachers and rabbis should be 

our ro te models, It would be Interesting to know whether or not Rat>b1 

Waldenberg makes use or a private physician. Long wafts and phys1c1ans of 

quest1onao1e expert 1se are orten tne r:erra1ns that one nears from me 

subscr1bers tq tt\1S medlcal plan. 
" - .. 

Yet, perhaps Waldenberg does have a point. Israel operates a modlf fed 

rorm or soc1att-zed medicine which enables most lsraeHs to afford tne 
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necessary meci1ca1 care Desp tt ~ Its problems, Israe l Is do not genera lly have 

to worry that catastrophic or sudden illness w111 mean total r inanc1a1 rum 

It shOuld also oe noted tnat Waldenberg 1s l1m1ted in hts textual suooort Dy 

the fact tnat traditional soc1et1es d1d not face a problem with excessive 

medical rees The particul~ challenges that we race in this area are 

unoreceoented in tM sources It 1s a ract t.hat ohys1c1 ans are net aoequate ly 

providing care for the indigent It is reasonable to suggest that one valid 

solution would De tighter governmental control over the dispensat ion or 

medical care The suggestion or sociali zed mea1c1ne as a resolution to the 

ree stru~ture problem raises a whole different set or ethical quest ions 

(especi ally for .American Jews) which are beyond the scope or this paper 

A medical revolution has taken place in the past rew decades 

Physicians are now capable or curing diseases and prolong1ng l ife in ways 

which our grandparent s could not have imagined. Thts advanced med1cal 

tecrmology carries with 1t a price - both to our society and to our 

ooc.ketbooks We have entered into a medical era which is 51gnif 1cant1y 

di fferent rrom the past It very well may be that the beliefs and Vcllues 

express€d in halach1c literature are simply not applicable to some modern 

cha I ler.ges Most or us do not conceive of the ind1vidu31 physici an as the 

ultimate authori ty or expert We strive to obtain ra1r and equitab le ree 

structures for all proress1onals. We are the children of a new medlca l 

generat1on The wisdom or our ancestors may serve as a guide but our 

sotuttons wll1 need to be as unique as 1s o\Jr general 1on. 
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As of January l 987 

the ~verage medical malpractice jury award was 
up rrom $166, 165 In 1974 to S1. 179.095 In 1985 
A decade ago there were about three cl a1mc;- per 
l 00 physicians, by 1983 the number was up to 20, 
the eQuivalent of one phys1c1an inf 1ve sued per 
year I l's thought that there were rour JUry awards 
of $I mi llon or more nat 1onw 1de in the year 1974, 
in 1985 there were 79 Prem 1ums now range from 
about $2,000 a year for f am1 ly phys1c1ans in rural 
areas lo SI 00,000 for some spec1a1 1 ~ts in maJor 
c1t 1es According to Jury Verdict Research. the 
01ggest malpractice award so rar ts S29 mi l lion 1 

The staUst 1cs suggest that our society has become increasingly 

l lt1ganous and that physicians may be becoming the jury 5capego~ts Some 

physicians. espec ially In the r1eld or obstetrics have oec1oeo that this type 

or oressure makes practicing medicine untena~ l e They claim that to0 many 

cases have come to tr ial In which the physician was held responf lblc for an 

error whlct'\ he could not possibly have orevented Medicine 1s an inexact 

science - some wilt die In the hands of the physicians. Yet, simultaneous ly, 

surely even the physicians themse lves recognize that there are some 

mecHcal practitioners who act hast 11y and with considerable negligence 

There are 11mes when a pat tent ts unnecessar11y harmed t>y the phys1c1ans 

, !r~.!F~Ol or c~sness. The current trend or American society ts to _....-. 

1·Malpractice Suits: Doctors Under Seige·, NIJwsweek, January 26, 1987, 
p. 62 
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place the burden or proor on the phys ici an for al I questions or possible 

medical negligence and error Trad1tlonal Jewish law also adoresses tn1s 

question Once again, 1t responds to the issue Wlttl me preconception that 

the ohys1c1an (JUa Dhys1c1an 1s to oe accorded the greatest respect 

Wa ldenberg makes a valiant atbernot to apply the main thrusts of th ts 

l iterature to the mooem era A deta1 led summary of hls material 1s 

presented be low 

TS/75 El/EZER VOLUME 4, SECTION I 3 

REGARDING OPERATIONS WHI CH MAY ENT AIL DANGER 

A) I t has been previously est ab I 1shed from Baba Karna 8Sa, as wel 1 as 

the comments or RASHI and Tosaf ot on that passage, that the physician has 

Torait 1c permission to pract ice medicine 

In Tora! Haadam. RAMBAN concurs that the Tora~ permits humans to 

e:-igage in the field or medica l science He further interprets the statement 

or thE Toserta Baba Kana 6'5 (that a phys1c1an who arrs causing the death or 

his patient must be exllecn to apply only tn the cases 1n which the phys :c1an 

did not repent or make restitut ion If the phys1c1i3n rem~ins unaware or his 

error he 1s exempt from legal proceedings, both human and div ine Ir he 

recognizes the error and does not make restitution or appropri ;, te 

repentance. he 1s s..i>ject to the laws or heaven. 

The TUR remcns that despite possib le exile one shou ld not abstain 

from practicing medicine or admln1ster1ng the cures which he believes will 

aid the patient. 1r the ptlysician accidently errs due to improper use or t'lis . 
l<nowleage or lack of knOwtedge, he should engage In appropriate repentance . 

. 
1 1~ HadaSll, "the name or the MAHARSHAL. claims that the Toserta 

-... .. -... 
comment ~ertatns only to_ tM situation In w"1ch the patient dtea 
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immediately rrom the treatment That is to say that Ms deatn couid not 

have been caused by eating, dr tnk ing or be mg moved 

Thus we learn that the physician has Toraitic perm 1ss10n to engage in 

tl°'e inexact science of medicine and should not abstain from doing so out of ... 
fear that he may cause the death of a patient Furthermore, this oerm iss1on 

takes on tne cnarac ter of an obl1gat1on as 1t is inc luded in the category :if 

saving I 1f e. A phys1c1an should treat hls patients with the Oest of his 

ablltty and knowledge If he aostains from doing so. he ls comoaraole to one 

who has spilt biood 

B) The remark of the Toserta 1s further explicated in the resoonsa of 

T ASHBETZ The Tosefta, he cl aims, is ref erring to a phys1c1an whose method 

of healing includes wounding (e g a surgeon} If he errs in his handiwork. ne 
1s culpable for the unintentional tnJUry An examp le of an intentional injury 

1s a death caused by an Iron ob iect which 1s by nature a lethal weapon On 

the other hand, the physician who treats with drugs. potions or baths is not 

the subject of the Tosefta passage_ From these substances, according to the 

T ASHBETZ. one cannot be tnJured. Therefore. this type of physician need not 

be responsible for damages. If this type of physician unint<mt ionally harms, 

kills or causes great pain to his patient. he 1s not liable before even 

heavenly law As long as he acted tn accordance wlth his wlts, consulting 

others when necessary, his reward will be great. 

There ls room to quest 1on the comment or T ASHBETZ that 1f tM 

physician did what was proper In his eyes and Is exempt from legal act Ion. 

then why is the surgeon any dffferent? Arterall, the instruments of th1s 

type of ptlys1ctan - drugs, etc. ~ ~trny can Aarm. ttle patient. Ir one 
- ~ 

instructs aflotherto take a certain drug and tt harms or kills him, Is not the 

first party respons101e? 
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C) 5efer Dtvre; 5nau/ brings a text from Sanhedrin 84b to the 

discussion of the Toserta comment The Sanhedt1n passage states t~.at Just 

as one wM wounds an animal as part of a medical treatment 1s exempt from 

legal proceedings, so too one WM wounds a rellow man wni le treating him 
M 

1s not culpable for damages ··Exempt"' m this context is understood as 

exempt rrom both human and divine laws Rabbenu N1ss1m to Sanhedrin 84b 

supports t.t'us reading of the text One may understand tne next par t of tne 

Sanhedrin text as oresent1nq a dlff iculty to this interpretat ion ·Ra!) woul(j 

not perrr 1t hlS son to withdraw a ~horn !from his flesh) - Th is need not be 

·1tewed as m conrJ1ct with the earlier portion of the text The ana logy 1s not 

exactly paralle1 Th is is not a case of an expert ohys1c1an abstammg from 

the practice of medicine out or fear that he may accldently in Jure his 

pati ent Rabbenu N1ss1m adds that even If this were the case. the phys ici an 

would not oe gui l ty or an "Unintentional· transgress ion. His transgrec:sion 

would fall under the category or · rorced" as he had no cnoice but to dispense 

medical treatment In any case, Rab f e3rs tnat his son, oy act mg as his 

physician. will transgress the commandment stati ng that a ch11d may not 

wound his parents One may s\Jggest that tne passage brought by RaObenu 

N1 sslm resolves this prob lem, but the poss I DI l ity that the son may 

accldently dispense medical aid causing harm to his father.wi thout lead ing 

to a recovery, remains. RA1'1BAN would agree that, except in the case of a 

son, a physician who wounds a pat ient a~ part or a medical cure is not liable 

r or damages. 

. Nevertheless, tn Torat Haadam , RAMBAN states that a physician who 

errs is culpa&1e for damages. When a physician Is treating one who Is not 

hls.oarent, he is less l ikely to consider the amount or harm whtch he could 

accldently Impose on the patient He w111 do as he sees fit ano he 
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recognizes his ODllgation to treat his patients Yet. i f he 1s cogni zant or the 

fact that he harmed a patient. he 1s l iable Regarding his father as pa 1ent , 

the laws are even stricter T~us three different approaches have been 

suggested I that of RAMBAl'f'/and the TUR which stat~s tnat tne physician 

snould not fear that lie w111 err but if he .s cognizant of the fact that he has 

erred, he 1s li able, 2 that of the TASHBETZ who differentiates between the 

phys1c1 ans whose metnod of treatment includes wounding (e g surgeons> 
I 

who 1s al ways culoab le if he errs and the physician who treats pat 1ents 

with drugs who 1s exempt from legal action and 3 that of Raobenu N1ssim 

whO frees tne phy~ 1c1 an rrom responsibiltlty since the Torah commands him 

to engage in this proress1on His sin is not dismissed because 1t was 

"unintent ional" but rather because 1t was one of compu lsion (l e he could not 

aos ta in f mm acting > 

Al I three aporoacnes agree that. the physic 1an should not abstain from 

practic ing med icine out of the fear that he may err He is To:a1tically 

obligated to treat hts patients to the best of his ab1l1ty and in accora with 

contemporary practice The obi igation to practice medicine der ives rrom 

the verse ·you shall love your neighbor as yourse lf" and the fact that 1t is 

clearly included in the category of commandments dea ling wi th the saving 

of hfe. 

Recognizing that medicine 1s not an exact science, Jewish law 

permits Its practice prov ided that the physic ian treat In accord wtth 

contemporary practice and Knowledge. 

0) It is J20$§.ible to conclude from the preceeding that even medical .. ..._ -
--~ treatments which are not alway~ successful and those which will either 

cure or I< 111 the-patient shOuld be permitted on the basts that al I medicine 

entalls a certain degree or rlsk 
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This 1s a controversial auest1o:i It 1s one thing to permit medica l 

treatments whose conseauences are generally pos' tlve and we 11 known 

thougt\ comolicattons may ari se 1n 1nd1vldual situations I~ 1s an entire ly 

different matter to administer experimental treatments. the outcome or 

which even the phys1c1an 1s unsure 1he tendency is aga inst permitting this 

type of surgery 

SECTION B: REGARDING DANGEROU5 TREATMENTS• 

A phys1c1an sMula 3dmin1ster a dangerous drug to a dying patient only 
I 

after consulting w·tn otner experts in the ci ty He should proceed according 

to the maJ~r 1 ty opinion w1 tt'l lhe approvdl or the most knowledgeat>te 

physic Ian in the area 

RAMA T RACHEL 23 

Arokh HaShulchan, 33f>b The pt\ys 1c1an who oract 1ces lega lly ano 

errs, narm1ng the patient. fs absolved from human legislation but culpab le 

before Divine law 1f the harm was caused by his negligence or by a hasty 

d1agnos1s If he considered the case with the requisi te care (and the pat1el"'t 

was harmea> M nas not transgressed - after al I It ts a commar1dment ror the 

physician to engage in the prac tice or med1eine. It has been taught that ·a 

phys ician's unintentional mistake is t11e- Creator's wi II -

• The vast m~ority of sect ions 8 and C are beyond the scope of this paper 
Sect1on C3 concentrates on the question or whether It is permissible to r isk 
brl~t,ng.Jaeath closer:-Section C deals with the problems surrounding 

• ..,..., ~·"'·~1><Per1mental treatments for the mentally 111. The comments included In 
this s~ction tome from page__,69, paragraph• 1. the last five lines 
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A) Waldenberg previous ly discussed the issue or phys1c 1an llab1 l1ty 1n 

his responsa, volume 4, section 13 In that responsum he discussed thr~e 

approaches to the prob lem The first approach presented is that of PAMBAN, 

the TUR and the 5/Julcnan Arulft which states that 1r the physic ian erred, 

causing harm to his patient. and he 1s cogn12ant or the ~rror. he 1s moral ly 

liable for damages If the pat ient died, the physician ts subject to exile 

The Bayt! Hadas/7 1n tne name or the MAHARSHAL adds that this applies only 
I 

wnen the path?nt died immediat ely after the medical procedure. m sucn a 

wzy that we can determine that deatn was directly caused by the 

physicians act and nc t by some other factor 

The second approach discussed ls that or the T ASHBETZ who 

d1fferenttates between physicians whose treatment Includes physical 

wounds Ce g. surgeon) and those whO treat only Wltt'l drugs The physician 

whose treatments ti\cl ude possible wounds are always culpable for damages 

The phy~ic1 an who treats w Ith drugs and like substances Is exempt even 

rrom divine legal proceed1ngs if he did not intend to cause harm He cannot 

be held l iable ror the results of his best professional Judgment 

The third approach presented Is that or Rabbem" Nl~s lm of Gerona. He­

suggests that the physlcfan Is never culpable for <Jarnages because his 

transgression ls not -untntent1onar but rather o'."le of compulsion (I e he had 

no choice but to treat the patient.) [One who sins under compulsion ts 

exempt from pun1shrnent.J 

The T ASHBETZ concludes his dtscus.s1on or the matter by stating that 

a specialfst (e.g. S.Yf~eon) who Is ltcensed to pract tce and errs ts t1able, 
' " _;a 

, -r- wl'le her or not the error was tntenttonal . If others tn his field acknowledge 

that he erred. He ts to be1.r1ed under the laws or assault and battery or 

muraer. 1r ttle pnys1c1an actea properly out was un1ntent1onat1y neg11gent 
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and thus wounded that patient, he ls -exempt from human legal proceedings 

so as to Insure societal peace ff he killed that patient ne 1s suo.iect to 

exile 1r the physician killed the patient by an overdose or by going beyond 

accepted ~ct tee. tne f amlly has the right to avenge the deceased'c; blood 

According to tne t11sgeret Ha5/Ju!c!1;m and tne T ASHBETZ, lf tM 

onysic1an erred due to lack or knowledge with which he should have been 

f am il 1 ar. he 1 s 11 ab I e 

' B> Wal'denberg adds that 1f a physici an erred g1v1ng the wrong pattent 

ai1 inJection or rned1cat1on. tnus harming or killing the patient. he Is liab le 

according to all of tne above opinions If he prescribed the wrong 

medication, believing that i t would oenef it tne patient Out it harmed n1m. 

one may claim that th is 1s a sin comm1ttea unoer compulslon. He did what 

he thougnt was proper There is also room to claim tnat al l medical science 

involves a degree or danger and therefore the physician should not be he Id 

responsible for this type of error Furthermore, one could compare the 

sltuat ton or the phys1c1an to that of the teacher who causes the death or his 

student during a permitted disciplinary action or to that of the court 

emissary wno strikes the litigant, accloent ly kl II Ing him. 1n an attempt to 

oring him to the courthouse. In both cases the one who kills 1s exempt from 

legal proceedings and Is not subject to exile_ The physician should engage In 

the commandment of healtng, emptoylng the best or his abllfties and the 

Cleptn or his knowledge. Nevertheless, when a physician gives an Injection 

or medication to tt)e wrong patient, he. is not engaging the depths of h1s 

understandtng nor. is he practtctn'g medtctne. Rather he ts acting witn 
~ ~ -~ 

- .... • careless haste. Thls un1ntenttona1 sin Is accounte<l to t'llm as 1f 1t were 

premed1 tat ed. 
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This ts rurther clar i r led in serer rov Aym wh ich states ~hat a 

ohysic1an who prescribes med1c2t ions for an 1 llness which he does not 

recognize and thus narrns or kills the patient has acteo wi th negligence and 

1s culpable for damag~ Furthermore, 1f the physician recognizes later that 

he did not research the matter suf'iciently , out prescribed drugs according 

to a cursory assessment or the situation, he is li ab le The s1tuat1on 1s 

s1m1 lar to the phys1c1an who prescribed tile wrong med1cat ion out of 
J 

negligence Likewise , 1f the pnys1cian. acting negligently, gives an 1r1Ject1on 

1n an improper place. harming or ktlltng the patient, he is liable for 

damages 

C) serer Zecfall u1derek/J comments on the Tosefta passage in a way 

which supports Rabbenu N1ss1rn RN1BAN. the TUR , and the S/Julc/?an Aruk/J 

base their arguments for limi ted Immunity on the Tosefta passage. Makkot 

25 (which states that a phys1c1an who errs caus ing the death of h1s patient 

Mustoe ex11ed and tnat all physicians whO err are culpable oerore Oivine 

law). serer Zeda/1 Laderek/1 remarks tl'lat this pertains only to the phys1c1an 

who is not an expert ttate/J ttos/Je comments s1m1 larly Since we no longer 

employ physicians who are not eJ<perts it can be argued that RAMBA"l, the 

TUR and the 5/J(J/c/Jan Arok/J would support Rabbenu N1ss1rn's claim that the 

modern physlc1a1' who unlntent lonall)' errs should never be held llable 

This situat Ion 1s further compt lcated by the contemporary pract rce of 

having the nurses arrange the trays of med1cat1ons and injections since the 

nurse is not author1zed to perrorm these medtcat pcoceelures_ 

0) In our limes it Is ~s.t.omary to discontinue the physician's 
I ' '°' -" • 1"!"-•fJr 

. . services and revoke his medical I lcense when :t Is proven that Ile acted 

1rrespons1bly and thus made 11ght of t'tuman 11 re. There 1s a precedent for 

tnts in Jew1st1 law. Tanna E/1311<1 RaD/J311 avers that a Judge wno has causea 
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the death or one by lashes. a teacher who has k 11 led a student wn1 le 

dlsc1p11n1ng him, and a physlci~n who has killed a patient , may not continue 

working in thE1r chosen prof ess1ons Ir they have repented or made 

restitution. they w 11 l not be punished rurtner 
4'(. 

Wa ldenDerg concludes stating that there 1s much textual support for 

reMoving people from sanct 1r 1ed work 1r thEy nave oubl rely transgressed 

The phys1c1ans, whose work centers around tire and death. are ~ertain ly 

included in this category 

TEXTUAL ANAL VS 15 

On the 1ssu~ or matpracttce, Waldenberg seems to have some personal 

01ff1cutty with what the rabbinic li terature suggests With confidence the 

'1alach1c Jew can declare that mainstream Jew ish law demands that the 

phys ici an practice in accordance wi th contemporary standards and 

knowledge and as such that dangerous experimenta l treatments are beyond 

the Ken or Jew ish medical law Furthermore. hatacha dictates that the 

phys1c1an take requ1s1te care before acting and that he consult colleagues on 

matters which are not eminent Jy clear Should a physician intent10na\ ly 

harm a pat ient or do so as the result of negligence or haste. he Is, according 

to halacha, 11able for damages and may be ex11ed as a result of hls action 

NevertM1ess, the reaaer may car.elude t~a t ·N'al<lenberg 1s not sat1sfied with 

what might be perceived as ouest1onat>le nc~ l ach 1 c toleration on this issue, 

The halacha is somewhat lenient, at least in comparison to American 

court ~ecis1ons, on the Issue of physk:1an responstbl l lly In malpractice 

ca~e~. As not.eoabcve a physician who unintentionally errs would find -· rellef. in the Jew ish textual tradition. Wa ldenberg Is cognizant or the f aCL 

ana seems troubled by the rea11ty that to the patient tt makes lttt le 
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difference as to wtiether or not the phys1c1an mtent10nally or 

unintent iona11y erred The patient nas st 111 been unnecesssart ly harmed 

Waldenberg oresents his c.as2 ma number or different ways He 

suggests that we should oe careful in our dec ision as to what consti tutes 

the pract ~G,~ or med1c1ne If a phys ician unmtent1onally gives the wrong 

medicine to a pati ent . Waldenberg would claim that he 15 not practicing 

mea1cme an<l as such carnot take aclVantage of the ha lach1c len iency granted 

to tne medical practitioners 1n cases of wrongdoing 

Addi t ionally , the halachiaally prescribed punishment of exile 1s 

certain ly rnoperat1ve m our day Waldenberg suggests that the phys1c1an 

whO 15 gu11ty of rnalpract.1ce have his medical llcense revoKed. ThOugh ne 

claims ttizt thl s can be textually supported by par al lei Ing the situation of 

the phys ic ian to those who per form sanctified work and have publicly 

Lransgresseel, this 1s essential ly his innovation <and the solut 10n offered oy 

Israe li and American secular courts> read into the nalachic li terature 

There appears to be no textual precedent for treat mg the gu1 lty physician 1n 

lh1s manner 

Tnougn cl early Waldenberg seeks to be ~tricter than the 11alacha on 

thts matter, he ~ s cognizant or the fact lhat the pnys1c1an cannot be 

expected to perform his task without mistakes. Jewish law 2:knowledges 

that tne science or medlctne Is an Inexact sc ience and as sucn, the phys1c1an 

ts often placed lrt a precarious position. A clear dHferentlaUon must be 

made Detween unnecessary human error on lhe part or the physic ian and 

misjuogments for which a human physician cannot be held accountable 

Both the physic tan alid the pat 1ent are 11"1 need or court protect ton 

...w~issues1n olvlng suspected m~tpractfce are presented. Halacha 

appears to oe ratner ~entent regara1ng me pnys1c1an wn1 le current American 
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courts seem to find more and more favor with the pos1t1on or the patient 

aoth legal systems recognize that equity in this matter can only De achieved 

on a case-Dy-case oasis Basic to a court's perusal of the issue w111 De tts 
~ 

general understanding or the poslt ion of the phys1c1an in society In Jewish 

law the 01ws1c1an has always been accorded the utmost respec 

-· 
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The very nature )f the phys1c1an·s profession makes h1m the rec1;:> 1ent 

of conf1oent1a l informat wn on a dai ly level No pat1ent would reel 

comfortable reveal 1ng private inf ormat 1on to a phys 1C1 an whom he did nvt 

trust n·.e pat ient must be made to ree l conf ident that the information need 

be revealeo only so that the treat;rient procedure can be most eff ect1ve In 

general, one assumes that tl"le onys1c1an, as profess ional . understands and 

guards the conf idences of ri1 s pat ients Rare ly does this become an issue 

As a society we general ly adhere to the orinc1olc of rneo1cal conr1oentlal1ty 

Yet, at t imes such conf 1dent1all ty may prove to be a danger to the 

oat1ent and/ or the soCJety at large In such s1tuat1ons does the physician 

have tne right or the 0011gat1on to break a medica l conf idence? Other than 

life and death situations. are there times when a otws1c1an can be 

compe lled, or is permitted, to break his oath of conf1denttal1ty? 

Waldenoerg·s pauc ity and brevi ty of material on th1s subj ect suggest that in 

the pragmatic realm these questlo11s are not or great concern to the 

contemporary halach1c phys1c1an Cl e the hal2.:h1c sources have lltt le to say 

on the subject and phys icians have not adcre-sseo sign1r icant numbers of 

detailed queries to halach1c scholars>. Presented below ar e aeta11ea 

summar!es or Wal<.Jenberg·s discussion on these issues 

.,,."Jll"'d 

TS/TS EL/EZER VOLLt1E 13, SECTION 8 l, paragraph 2 



Is a phys1c1an permit ted to testify in a court or law regarding n1s 

pat ient and does the Phys1c1 an·s oatn orrer any instruction on this matter? 

2) If a man swears that he wtll not testify, this 1s considered a raise 

oath as etl§'1amed 1n M1snnah Sh'vuot 29a, · ir one said o a witness. come and 

test 1ry on my behalf and the witness swore that he would not testify (this 

1s cons1aered an oath taken in vain) Such act 10n 1s reprimanded by 

whipping RAMBAM (H1 lchot Sh'vuot 5 15) l 11<ew 1se comments tnat one ._.. ho 
I 

swears that 'he w111 not testify ror <or against) h1s ne1gnoor 1r he knows or 

comes to know certain information is guilty or a raise oatn and 1s l iab le to 

oe wn1pped on accoJnt or 1t He 1s commanded to testify 

L lkew1se. one finds in Yoreh Oeah 228 33 that 1f a witness swears. 

;.,rom1smg not to reveai a certain matter the court may st ill reoulre him to 

test! ry unoer pain or excommunication Ture1 Za/JcJv and El 1 Jah or Vt Ina 

exp lain that "the vath or s1na1 comes r1rst · Others comment that If a 

witness aooears before the court and says tnat he oromlsea not to revea l a 

certain matter. the litigant must grant him oerm1ss1on to reveal It lsser les 

r emarks that one who has sworn not to te ll another of a matter which will 

prevent him ( tne other) rrom loss. he has sworn an inva I 1d oath It is not to 

oe enacted. 

From the preceding, we have learned tMt an oath sworn stating that 

one will not testify for another or that one will not reveal a matter which 

will save another from f lnanclal loss :s an tnvalld oath as it Is In opposition 

to a commandment L11<ew1se, a physfcl_an may not promise that he wtll 

refuse to testifY. about a patlent to h1s detnment (1.e that he will not 

- · ~ revia1 something that may cause the patient loss upon his return to health ) 
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Such an oath would be in oppos1t1on to a command The ohys1c1an 1s 

permitted and ooltgated to testify 

The trouble 1s not that he engaged in a verbal oath but rather that the 

idea of meat cal confident 1al1ty 1s generally accepted among physicians A 

general phys1c1ans oath 1s also part or the med1cai profession Botr the 

promise of med ical conr 1dent 1al 1~ and the physicians· oath deal in general 

with testimony before a court of law The phys1c1ans· oath 1s accP.ptable 

before the rabb1n1c court 

Nevertt'le less. Waldenberg avers tnat th is solution 1s problematic 

Aflerall, the or thodox Jewish physician must still contend with the fact 

that he took an oath in oppos1t1on to a commandment (when his failure to 

test1ry causes loss> and thus has sin berore him At the time or taking t.tle 

physicians· oath, the prws1c1an did not intend to include such situations In 

ract, had he thought of sucn a situation he wou ld have purposely excluded 1t 

from the contents of hts oath. Therefore. he may testify before a court 

reveal Ing al l that 1s necessary 

Even tf by some distant chance the phys1c1ans· oath included such a 

situation, one may renege on the vow by appear1ng before a court or three 

and repenting As ment 1oned in the Aruk/J HaS/Julc!Jan (Yoreh Oeah 239) 1 r 

tne oath 1s cons1aerea Inclusive. 1t ls obligatory to al low the pnys1c1an to 

break the oath through repenting. Afterall he 13 attempting to rescue 

another's mater1al goods 

lsser1es (Yoreh Deah 239·7) comments likew ise He remarks that one 

should a prior/ rel ease him from his vow and afterwards explain tg him that 

such behavtor. though rabbinically permitted, 1s not pref erred. lsserl e~ . -
seems to contradict himself for earlier he claimed that one who tal<es such .. . .. ~ -
~ oatQ.wou,Jd betSWecfrlng-in opposition to a commandment and it therefore 
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Is null and void Actually, he 1s suggesting tnat th1s is an oath taken in vain 

t>ut since It ts rabbtnJCally permi tted. i t 1s allowed to stand Therefore 1t 

1s obligatory to re lease someone rrom such a vow before he 1s ordered to 

reveal wtlfJl he knows 

One may also Inquire as lo whether Jr not 1t ts perm issible ror 

ohys1c1ans to revea l conf 1dent1al facts about a p2t1ent's heal th when he 1s 

instructing medical students The purpose of such discuss ion 1s to benef it 
J 

the students in lt'letr studies It 1s or no he lo to the patient. Clearly, when 

the physlC ian took the oath he had no intenuon of Inc luding this si tuation 1n 

his oath There is zn addi ttonal manner or approacr.lng this problem The 

maxim (Taani t 7a) "I have learnt much from my teachers. and rrom my 

colleagues more than from my teachers, but from my d1sciples more than 

from them all" is establ1shed in all professions. In the medical field th1s 

may be understood to mean that occass1onally the students' insights or 

questions may lead to a more benefici al form or treatment for tne oat1ent 

Thus. the patient may be aided by the revelation of sucn confidential 

matters. 

(Wa ldenberg suggests that the quest lon shOul::l be examined further A 

patient may be embarassed when a phys1c1an shows students the signs or an 

11 lness on areas or the phystc1an·s body which are generally cons idered to be 

private. The ts l ikely to be the case when dealing with the opposi te sex > 

Waldenberg brings the comment of R. Naftali Tzv1 Yehuda Ber lin 

< Ha'amek oavar> as suppor t for his posi t ion. Commenting on Lev1t1cus 
-

I 4:55rr: "thls ts the Instruction you shall follow In cases of leprosy· Berlin 
J • ... .,..;;. • 

._.._ ... ,,_. affrs that · instruct ion .. In thls ca~e means that the priest gathers his 
...... · ·~ · · .._, .. 

students and shows them the extent of the leprosy. The verses conclude 

wi th the exhortation "this 1s the law concem1ng leprosy- tn order to 
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emphasize that this practice is followed only in the case of leprosy After 

all 1t 1s very emt>arassing to have a group of students storing at ones 

disease Others sav that it 1s fort>1dden to embarass anyone but tn the case 

of leprosy onP may be rorg1ven 

Waldenberg opines that this 1s sufficient ev idence to permit 

Quest1onlng,Bhys1c1ans current. practice in such matters I-le suggests that 

the phys1c1an st'tOuld request the pat ient's perm1ss 1on before he gathers 

students around U'\e patient·s bed The patient should have the right to 

re ruse 

The last question wr11ch remains to be answered on th ts sub Ject 1s 

whether or not a physician sho1Jld. or 1s reQu1red, to 1nrorm the authOrities 

If he knows of a patient wnose 1 I lness may cause harm to himself or others 

Waldenberg sees the answer to this question as clear cut Tne physician 

may, and in fact . is required to not1ry the proper authOrlties Nothing Cother 

than murder, idolatry or certain sins of a sexual nature) may stand before 

the saving or a 11 re 

TS/TS EL/EZER VOLl.l1E 13, SECTION I 04, paragraph I 

In this sect ion Waldenberg responds to a question as to whether or 

not a physician transgresses tne prohfb1t ton or gossto when he reveals 

conf 1dent1al 1nrormat ion concerning a patient. Also, what Is the judgement 

regarding a Physician who does not reveal a medical matter which may 

endanger others Ce.g. a contagious disease or epl lept1c f i t s)? Is he 

permitted or even obligated to 1nr:lrm the pattenrs ram 11y or the proper 

authorit ies? 

In generai ft ts pronibl ted to break a mec11cal conf idence rt no danger 

• Is pr~t~ to otners: Proverbs 11 1J sates ttlat ·a base fe llow gives away -, 
·-~ 
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secrets. but a trustworthy soul 1<eeos a confidence - Likewise Sanhedr in 440 

remarks, ~ do not reveal the secret of-another · 

Furthermore, the ohys1c 1an has sworn according to the medical 03th 

Break1f"g his oath may be co111mttting a Tora1tical ly defined transgression 

A fuUer d1scuss1on or this issue can be found 1n section 81 of tt'l ls 

volume, presented above 

TS/TS EL/EZER VOLUME 16. SECTION 4. paragraph ~ 

Waldef"lberg 01scusses tne 'obl1gat1on or a woman lack Ing c \A.1omo to 

reveal th1s matter to her oersoectlve husband. The question of whether or 

not a know ledgable third party 1s obi 1gateo to reveal th13 matter Is 

discussed Waldenberg bel ieves that such a person is unaer obligation to 

discuss the Issue w1tn ner perspective husband. He addresses the 

resoonslbi I lty or the physic ian in the last subsection or the th ird paragraph 

Waldenberg avers that the phys1c1an 1s required to disclose the matter to 

the groom and his family even 1f the coup le 1s alre3dY engaged 

TEXTUAL ANALYSIS 

~aldenberg·s oresentallcn of this top.c is qeneral ly consistent with 

mrust or the rabbinic I 1 teratu~e on this issue The general princi ple 1s that 

wnenever posstble medical confidential i ty is to be observed. Except ions to 

th1s generalfty are called for when such information 1s necessary ror court 

proceedtngs or when the indfvtdual is 11kely to harm himself or another 

Medical confidentiality does not take precedence over saving a Hre 
.. 

Waldenberg objects to the current practice of brmgfng medfcal students on 
~ .,... _ ... 

irt>urids and dtscussing the patienrs illness wlthoot the patient's perm1ss1on. 

He v1ews thfs as an infringement on the patient's right to conf1dent1altty, 
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yet he recognizes that thls practice 1s necessary as a te;:,ching mect'1anism 

His suggestion that the physician request the patient's perm 1ss1on before 

such v1s1ts is sens1t1ve and logical though not expressly stated in halachJC 

term mo I ogy 

This is an example of Waldenberg s methodology He desires to .,., 
reconcile the pracuce of medlctne (in this case represented by the teacr--.ing 

mecnanism of al lowing students to accompany the physician on rounds) 

w1th1n halach 1c calegor1es <e 9. the pat ients obligat ion to behave modestly> 

Waldenberg attempt~ to satisfy tM demanos or both the medical professi on 

and the halacti1c system Since ohys1c1ans will continue to take students on 

rounds. Waldenberg·s suggestion affords a way for the pr2ct1ce to continue 

and receive unqual i fied halachlc endorsement. 

In the same w'dy that the general pnnc1ple of observing medical 

conr1dent1allty must occastonally be overruled. so too the general oath that 

the Physician swears by cannot be understood as appltcaole to all s1tuat1ons 

Waldenberg potnts out that tnough people should take great heed to observe 

their oaths, the physic ian would have invoked certain exceptions to this 

general oath 1f he had thought of them at the time Tl"le oath Is not to serve 

as a stumb ling block to the situations when 1l is ethically anc halachtcatly 

necessary to revea l confidential inf ormallon 

Waldenberg avers that an ael<l iticnal exception to ttle genera l princ iple 

or medtcal confldentlalfty 1s the physlcl an·s obi 1gat1on to 1nrorrn a 

perspective groom of his bride·s lack of a womb Clear ly this ls a value­

laden judgment ror which many would reQulre greater evidence. 

Waldenber-g·s adherence to the t:adltional belief that Jews shou ld procreate 

~S~jIDS't~ lnject· ft~1 r Into this situation. H1s presentation of this Issue 1s 

cursory. l.acking suff iclent texts to lead to a vlable discussion_ Suff Ice It to 
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say that even wi thin halachic frame o< reference, Waldenberg has not 

presented a case which wou ld suggest that medical conf1dent1a l1ty sMu ld 

t>e dfsmissed when the commandment or ·be fru1trul and :nulllpl( 1s i ts 

opponent 

In terms or medical conf tdent1al1ty there are no absolutes Certain 

except ions to this orinc1ple are cl ear and unquest ionable It ls the non- li re­

threatening cases which one may consider to t>e marg inal and In need or 
J 

greater invest 1gat ion 

. .,.. 
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CHAP"JER. nx 
&O 10 1KE }UOOD Of" 1jOWl OW?( Mf:I 

•f 

~The oest of the physKi~ns are headed for Gehenna" <K1ddushm 82a) 

yet , "a scholar should not reside In a t0wn which lacks a phys1c1an· 

<Sant'ledr in I 7t)) Cl early, the pos1t1on or the physici an In Jewist'l soc iety Is 

a controvers1a l or.e No other qrofess1onal deals with li fe and death issues 

as a daily t:xerc1se No other professional is required to do so wi th often 

limited and inexact-Know ledge of both the problem and its solution The 

very JOD or the ptws1c1af\ requires him to make dec1s1ons, the outcomes of 

wh ich he cannot be sure When a patient dies after receiving a physician·s 

treatmem, ~he ohys1c1an 1s l 1kely to be under susp icion as a possib le cause 

of the death There is always the rear that one w111 be labeled as a ·shei:lder 

or blood· for merely oerform ing one's task to the t>est or his abili ty The 

pnys1c1an, by virtue of his knowledge. races an awesome respons~o1llt~1 

every day. 

The recognition or that resoons1b1lity and the etn1ca1 questions which 

1L provokes have oeen ru lly addressed by R. Eliezer Waldenberg. As a 

halachic-eth icist, Waldenberg reels complet~ly bound by the voices of 

tradition. Slmultaneously, he recognizes that rabbinic texts orten express 

seemingly different points or view and furthermore that halacha has not 

orev l<.'us ly addressed all of the issues surrounding the socia l and moral 

resoonslb tl 1ty or the physician adeQcrately. As such, we have seen that 

wa1oenoerg-t~~s·surr1c1ent room to apply creattvely the halachlc process to 

modern problems. Th1s ls most evfdent from his cHscuss10n of malpractice 

situations In Jewish law Despite the analytical creatlvfty which 
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Waldenberg permits himself. there can be lit t le argument that occass1onally 

his loyalty to traatuonal mooes of Jewish legal tn1nk lng prevents h1m from 

expressing what he believes to be the eth1ca f solution in halach1c 

term inology His eau lvocal analysis or the phys1c1an ree structure 1s 
~ 

representative of this prob lem The ~eader understands that Wa ldenberg·s 

praise of the State of Israel's form of soc1a11 zeo med1c ine1 kupat 1Jol1m, 1 ~ 

more than 1dle flattery Halacha does not permit him lo suggest that 

phystc1an·s remuneration oe regulatep. but clear ly he 1s of the op1:11on that 

private practice ·n our decade has led to many financial abuses of the 111 

The strength wi th wh ich Waldenberg could create ·new· halacha based on 

ethica l notions is cur tailed by his loyalty to the tradit 1ona1 understanding 

of the Jewish.legal process. It seems that, at times. what a modern Jew 

may understand as an unquestionably etr11ca l position may be in conflict 

with the establ ished halacha on the situation 

This leads to an important quest ion regarding the re lat 1onsh1p 

oetween haiacha and ethics wtthm the traditional Jewish f ramework 

Aharon Lichtenstein and Eugene Borowltz address this auestton 1n their 

art1c1es, ·ooes Jewish Tradition Recognize An Eth ic Independent of 

Halachar1 ano "The Authority or the Ethical Impulse in Halakhah"2 

respectively. Borowitts artic le is written in reaction to Lichtenstein·s 

suggest 1 ons. 

Llchtenste1n completely ar1d competently examines those racets of 

the textual Jewish t radition wtllch appear to be outs ide the strict rea lm or 

' Aharon Liehtenste1n, "Does Jewish Tradl rion Recognize an Ethic 
, Independent or Hal~a~". /1odemJewisll Etlncs, ed. Marvin Fox, (Ohio State 

. ._. Unt~ty Press,l975) 
2 Eugene Borow!tz, *The Authority of the Ethical Impulse In Halacha,· 
Through the Sounds-or Many Voices: W/"ltings Contributed on the Occasion of 
tlle Seventietll Birt/Jday of w. Gtntl>er Plau( 1982 
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Jew 1sh law He points out that Talmudic prmc1ples such as -acting beyond 

the letter or the 1aw- ( 11rn1m m1snurat nadfn) and avoiding the self ish 

behavior characteri stic of Sodom ( A::ofm al mtdat Sodom ) present logical 

d1ff1cult1es 1r one ins ists that these or1nc1ples are of the status or 

commandments How can one claim that that which 1s recognized as 

exemplary ~hav 1 or oeyond the letter or me law 1s m r act that w111c11 the 

law requ ires? S1multaneous ly, to the tradltJOnal Jew there can be no other 

source or ethical instruct 1on than that de l 1vered to the people at Mount 

Sinai L 1chtenstein pla•1s a careful and guarded game of semant 1cs to work 
I 

himself arouna these obv ious. logical inconsistencies 

He maintains. orov1ding suff icient textual suoport for his pos ition. 

that the rabois recog"l1zed a natural morality but that revelation included, 

ref ined and superseded that which humans could in1t1ally d1scover througt'l 

the proper use or their ra t 1onal powers The question wt'l1cr1 then must be 

addressed 1s whether or not halacha can stand on i ts own as an ethical 

system The orool~mat 1cs I 1e in ttie ract, as menttoneo above. that ttle 

Talmud 1tself seems to recognize that there 1s an eth jc more stringent ana 

or signi f icant value in addition to that which halacha dictates. Lichtenstein 

avers that Doth Ma1mon1des and Nachman1des can lairly oe understood as 

aovocatmg the pos1 t1on that supralega l conduct 1s indeed vr an 1mperatlve 

cnaracter. He further explicates a r ew passages of the Maharal as support 

for th1s oosl t1on Ir the reader accepts L !C'hter.stein·s exotanant1on or these 

texts. one must st Ill inquire what makes tMse princ1ples or a suoralegal 

character tr they are indeed 1mperattve? Once again. Lichtenstem falls back. 

upon a semant ic d1fferenttatlon. He suggests that Halacha Cwtth a capital 

'H' > and din be un<lgrstood as separate though re lated concepts. 0111 can be 
-~ .. ... .,. 
employed to stgntry a body or statutes which are a part or the umbrella 
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term, Hatakha Thus that ·which is oeyond the letter of the dm~ can st i l l be 

understood as part or the halachic, imperat ive framework The ethica l 

moment. therefore, 1s certainly not at odds with HaTaKha ana may De 

understood to be a const 1tuent of ft. 

Borowitz takes issue with L1chtenstein·s semantic games and his 

somewhat equivocal language He suggests that Llchtenstem·s argument is 

*" blurred by the diff iculty that the concept of authority must operate on many 

different levels 1f one accepts that that which is supralegal can 

simultaneously be ful ly imperative He-avers that the true relat ionship 

between natacna and eth ics 1s not ap harmonious as Lichtenstein opines 

··rhe ethical. wr.icll ougnt to come as a categorical or unmedlated 

imperat ive. operates within Judaism 1n a qul te qualified. mediated way -3 

Borowltz suggests that the posit ion of women m Jew 1sh law is a prime 

examp le of this tensfon In the context of this research, one might suggest 

that ~ he physh:1an's fee structure is of a similar oroolematlc nature 

Though the ethical moment may be of concern to halacn1st, 1t 1s granted no 

rea l oower to institute change 

As a modernist, non-nalach1c Jew. Borow1tl 1s able to ascertain that 

Rabbinic Judaism is not capable or fully absorb ing and supporting such 

modern concepts as democracy, pluralism and tolerance Despite the rzct 

that tnese concepts do not operate In complete consonance with t~e 

traditional Jew1sh legal process, many Jews believe that these ideals, 

properly understood and enacted, represent the height of morality Borow i tz 

points out that many Jews are disappointed with the exceeolngl" slow pace 

at wh ich hatacha develops and that they w111 act ·extralegally· when their 

consc1ence so dtctates. UltlmatP.ly, Borow1tz concludes that though halacna 

--. 3_,B~t27' p 166£ d -
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contains a strong ethical base, it does not suff Kiently address all of tne 

moral dliemmas wh ich a Jew today must race He suggests that the 

comt>lnation of untversal istlc ethics and the ~corrective gu iaance of tne 

Torah" can work together to orovlde acceptable d1rect1on for the modern 

Jew 

Thou~ i t 1s conce1vao1e to reinterpret the meanings or such phrases 

as nalacha and 0'117 1n such a manner that ett)1cs appear to be a natural and 

ftJ lly compliant part of the halachic system. as Borow1tz clar1f1 es. this does 

not seem to De the real 1 ty that the modern Jew encounters. The modern. 
I 

libera l Jew 1s constant ly raced with the challenge of being true to her 

Jew ish hentage as we ll as to her internal not ion of what comprises right 

and wrong The Refo ... m Jew approaches the ethical ell lemmas of his age 

wlth a perspect ive who lly different from that of his more tradit ionally 

minded colleague When halacha <as traditionally defined) ceases to be the 

code oy wh~ch al I dec1s1ons are made. new posslb1 I Illes and chat lenges are 

encountered. A new direct ion. a different type or reaching out to the Holy 

One must be rorged. 

Though lnd1v10ual Reform Jews may radically d1rrer aoout the 

Imperative nature of a spec ific ritual or ethical commandment, most wou ld 

agree that 1f the ir own response is to be authent iC'al ty and tt10Ughtrul 1y 

Jewish they must first b~ cognizant of me traditional Jewlst'. approact'I and 

response to the question at hand. Certainly, on that level the content of the 

responsa presented tn lhfs work are of slgniflcanc.e to the probing Reform 

Jewlst'I mind 

Of greater difficulty ls the determination or exactly what direction 
. 

may be gleaned from these responsa ror ttle modern Reform Jew Do we, as a 
~ " .. . 

" ~orm Jewish community, find It to De appropriate to single out ttle 

108 



,~ t-

medical practloner to be tne recipient or our guidebook to ororessional 

ethical behavior? Do we be lieve that Reform Judaism has the right to off fr 

suggestions concermng the physic 1an·s approach to the oat 1ent and to 

society ? 

The dtllers1ty of American Reform Judaism does not permit these 

questions to be rhe torical in nature After a'l they speak to the very manner 

in which one de-fines Reform Judaism If we are among those that be l ieve 

that Judaism, ano Reform Judaism, as we ll. 1s a way of 11f e. then certainly 

1t is aporopri ate that direct 1on be 
1
g1ven to the phys1ciar1 as he must 

constantly race issues of 11re cmd death If. however, w ~ count ourselves 

among those who st:-o'1gly adhere to the idea that we are no ionger a nation 

but only a religion and that there must be a complete separation of church 

and state. these ouest ions are not so eas1 ly addressed As emphasized 1n 

the second chapter or this work, religion often suggests a rel at 1onship 

b2tween Deller in God. the physician and hea lth S1multaneously, in our 

society 1t Is the state which regulates the manner in which the physician 

functions in the public domain. Whether or not we conceive of liberal 

Judaism as pervading all aspects or our lives. we must be cognizant of the 

fact that, unlike traditional Judaism whlch can invoke Its legal authOrlty 

over Its adherents, the most that, as Reform Jews. we can de11e1op 1s a 

thoughtful gufoellne for the Reform Jewish physician to Issues of 

controversy concern1ng his professtonal l If e. It Is not our funct ion to 

develop a dirferent legal corpus, but rather to aid each Individual in 

addressing 11 re·s dilemmas as a modem Je.w. Robert Kahn wr ites, · the 

function or-Reform Judaism, . • 1s not legislat ion but insplratlon."4 . 
--- ~~~~~~~~~ 

4 Robert Kahn, "Shall We Frame a Reform Ethical Halacha", CCAR Journal , 
Apri I 1963, p.63 
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1r our goa l, then, 1s to offer opt ional guidance to the Physician who 

must race the issues raised by Waldenberg in his responsa, there should be 

no reason that we would shrin1< from the r t?spons1b1 l1 tv Aftera l l, many 

physicians act 1ve1y aff 11 iate with Reform congregations and may w 1sh to 

Know how the leaders or their rel1g1ous ITTovement would address these 

auest ions or distinctly modern import Nevertheless. It 1s 1nteresttng to 

note that AmencanRerormResponsas contains only one resoonsum ( • 74, 

physician keeping truth from pat ienU which directly addresses the unique 

position or the phys ician our silence on these issues, the fac { that our 

physicians have become unaccustomed to asking such auestions of the ir 

rel 1glous trad 1t1on, is somewhat disturbing H wr: recogn ize, as Borow 1tz 

suggests. that general eth ics in tandum wi th the corrective forces or' our 

Jew ish tradit ion. 1s the un1aue ~a l tmark of Reform Juoaism, then we have 

shortchanged the physicians in our midst me l1Dera1 guidance which they 

most certainly deserve 

Tne purpose or tn 1s thesis was to present and analyze the responsa or 

a we ll -known halachic scholar on the subject or the physician·s 

respons1bll lly to the patient and society We have seen that Waldenoerg·s 

commitment to the halachic process as traditional ly understood limits his 

ability to strive for the ethical peaks or certain medical di lemmas. As 

Reronn Jews, we have the unique opportunity to blend the wisdom or our 

ancestors with the establ I shed and accepted ethics or our day our 

unoerstandfng or the richness or halacha allows us to be rooted In a proven 

and successful trad1tfon w1thout fettering us to an era that has gone by. We 

need not enter the world or semanttcs or p //pul to j ustify our Jew1sh 
., ...-.~ 

=--~~~~~------~---~ ~ s Wal ter Jacot> (e·a.>. America Reform Responsa, (Central Conference of 
Amertcan Rabbis, I 983) · 
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dec1s1 on making processes Dr Eugene Mihaly suggests that "halacna .. ror 

the Reform Jew lS that process by which our Jewish selves c.onrront tne 

world in w111ch we l 1ve 

7 

The quest 1on may be r ormulated in terms of ·what 
does God require of me as a Jew?" or "What does 
the h1stor1C Jewish experience demand of me here 
anct1nowr or 'Whal does my consci ence, my higher 
self , as an aware , committed Jew, tell me to do in 

a soec 1f1c s1tuat1onr ·Halacha", m i ts primary 
meaning, 1s in other words, the 1mperat ive, the 
rn n zvah that an aware committed Jew reels and 
hears and experiences in f3 specif ic sltuatlon.6 

By virtue of his profession, the Dhyslc1an is often m the s1tuatton in 

Wh ich hP must ask . "what does my conscience. my higher self. as an aware 

comm i tted Jew . te ll me lo do?" It is time that the leaders of Reform 

Judaism suggesc a ha lacha, a way. in which the 11oeral Jew ish phys1c1 an can 

conf ldent ly respond. as a Jew. to the challenges or her proress1on The 

r1rst step to th is oroce::s, an exammat1on of the rabbinic textual materia l 

with its trad1t1ona1 Interpretation. 1s presented In the oages or this 

research pro Ject It 1s now the task or the .. Judges of our day· and our 

movement to thoughtrul iy blend this malertal wi th the highest ethical 

Ideals Of prophet IC Judaism 

• 6 E. Mihaly, :MaJacha, O~ipl ine and Rerorm Judaism·, Speech before the 
CCAA;. 19~ P. 7 
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TRANSLAT ION SHULCHAN ARUKH, Yoreh Oeah, 336 

LrAWS REG ARDING THE PHYS ICI AN 

l The Torah gives permission to tne phys1c1an to engage in th~ 

practice of medicine In fact , this occupat ion holds the status of 3 

commandment to the phys1c1an as 1t 1nvo{ves the saving of hurr.an 

lives A phys1ciar, who r efuses to practice 1s compar ab le to one who 

has spi 1 led the- blood of another rhi~ appl 1es even in the case where 

another phys1c1an is ava1lat> le to treat the patient, for a patient does 

meri t to r eceive hea l mg fr om every physici an One should only engage 

1n the pract ice of medicine if he is an expert and there are none about 

who are- more know l edgab l ~ than he. If th is 1s not the case (1 e the 

less-knowledgable man attempts to heal others ), he 1s comµarab le t o 

one who has shed blood. I f one engages in the pr actice of medic:ne 

without a l icense from the court,(and the pat ient's health does not 

return) he is liable for financial restitution. This ru l ing app lies even 

1f the man is an expert physician The properly licensed physician whc, 

errs and harms the patient Is not liable with regard to human laws but 

w ill have to account for his actions before God. I f the pat ient died and 

the physic ian was aware that he unintentional ly erred, he is to be 

ext led. 

2. The physlctan may not receive recompense ln return for hls w isdom 
' ' ...,. __ ...... . 

or.koow1et!ge1lut he can be re imbursed for his time and trouble. 

3. One who posesses drugs, whieh an 111 person is in need of, may not 

112 



charge an unreasonable price for them Furthermore, hecause the neec 

for these arugs are so great, their prices should be m consonance with 
.. 11 

that wh1cn 1s generally acceptable even 1f a higMr price was 

prt-v1ously agreed upon Despite the fact that these drugs cannot be 

found elsewhere, he may receive no more than the ir fair -market value 

in exchang~ for them Yet, 1f a phys1c1an specif 1es a large fee m 

return for ;')1 s services. a pat 1ent is obi 1ged to pay n1m because one 

cannot aff ix a rel at1Ye value to his knowledge 

I 13 



, __ ..... 

Pnmary Sources_ 

Epstein, Yehiel m')P.Jil l lV New York Jonathan Publtsners. 196 1 

Karo, J~eph, 111~ m')qi, Amst erdam 1804 

Waldenberg, Eliezer lf~"''/~ r"'~ nn1vm m'/~V , Jerusalem 
-----------------vol 4, ( 1954) section 13 
--- -- - - - ------- - vo l 5 ( 1957) ':>n1 nrn sect ion I 
--- - ---------------------------- - sect ion 20 , . 
- - ---- ---- --------------- --------. section 2 1 
--------- ---------------------- -, sectior, 22 
--- --- - - -- - - - - -- ---- - -- - - - - - ·- ---, sect ion 23 
------------ -- - - -- - ----·---------,section 24 
--------- - ------------- - - --- - -- - -. section 25 
- --- ------------- vol 8,( l 965) sect ion 15, chapter 7, paragraph 21 
----- ---- -- ---- --- ------- - ----- -- . chapter 1 o. paragraph 13 
--- - - ---- - --- --- --------------- -- . cone luding cnaoter 
------ -----------vol 9,( 1967) sect10n 17, chapter 5 
------------- --- - - - ------ - --- -- - - -, chapter 7, paragraphs 6,7 
-- - - ----- -------- - ------------- - -.chapter l 1, paragraph 2 
- -- - --- -- --- - ----vol 10,( 1970) sect i on 13, paragraph 5 
--- --- -----------------, sect ion 25, chapter i 9, paragraph 2 
------- -------- - - --------- --------. chapter 21, paragraphs 4-7 
- -- - --- - --------------------------, chapter 29 
-- - --------------vol 11 ( t 973 ) sections 41,42 
----------------- vot 12,( t 976) section 57 
-- - -------------- vol t 3,( 1978) section 8 1, paragraph 2 
- ----------------------, sect10n l 00 
----------------------- sect10n I 04 paraorapll 1 

' I • 

------------- ----vol 14,(1981) section 27, chapter 8, paragraph 2 
------------ -----vol 15,( 1983) sect ion 40 
- ------ ---------- vo I t 6,C 1985) sect ion 4, paragraph 3 

... ... ............ 

• 114 



-
Secondary Sources. 

Abraham, AS Medical Halal<hah for Eyeeyooe, Jerusalem Fe ldhe1m. 1980 

Borow 1tz. Eugene -The Authority of the Ethical Impulse 10 Halacna-. 
Through the Sounds of Many vo ices Wr1t10gs Contributed on th£ 
Occas1orf11( the Seyent 1ett1 Birthday or w Gunther Plaut I 1982 

Easterbrook, Gregg. " A Doctor's Desire to Do Good - And Do We ll" . 
Newsweek, January 26 , 1987 

--- - -- - ---- ---- --- ··Malpractice Suits Doctors Under Se1ge·, Newsweek. 
January 26, 1987 

Eps r. 1n t (ea ) HeOrew/Eogl 1sn Ed1t100 O( BaOy loo1ao Talmud, 
London Soocmo Press, I Q64 

Feldman, Dav id Heal th and Meo1cme ID the Jewish Trad1t100, New Yori< 
Crossroad, 1986 

Jacot, Wal ter <ea ) Amer1can Reform Responsa, New York Centrdl 
Conference or Reform Raob1s, I 983 

Jakobov1 ts. Immanue l Jewish Medical Eth ics. New Yori< Blocn. 1959 

Kahn, Robert ··shall We Frame a Reform E.th1cal Halacha?" CCAR Journal, 
New Yori<. CCAR, Apr1 l 1963 

L1chtenste10. Aharon "Does Jewish Trad1t1on Recog01ze an Elh1c 
Independent of Halakhar, Modem Jewish Ethics <ed Marvin ~ox ) Oh10 
State Un1vers1ty Press, 1977 

Mihaly, Eugene. "Halacha, Oisc ipllne and Ref or.n JJda1sm· , New York CCAR 
{Speech), 1975 

RAt1BAN Commeotarv on the Toran, New Yortc: ·Shtlo, 1973 (trans. - Charles 
Chav~I) 

-
Rosner. Freel. Modem Medicine aoa Jewish Ethics, New York Yeshiva 

-.. 'T ..;:. " 

Ul'~rs1tyi>r~s·s. 1986 

115 



Rosner. Fred and Bleich J Dav id .Jew ish Bioethics, New York Hebrew 
Pub I IShfng, I 979 

Rosner, F and f eldman, D .c..omoend1um on Med ical Ethics, New York 
Federat ion of Jewish Philathrop1es of New York, 1984 

Steinberg, Avraham Jew 1sh Medical Law Jerusa lem Gef en, 1980 

Tanakh A New Translation or the Holy Scr1otures, Ph1lade lph1a Jewish 
Publicat1on Soc iety, 1985 

--. . . .... 

116 


	Auto-Scan000
	Auto-Scan001
	Auto-Scan002
	Auto-Scan003
	Auto-Scan004
	Auto-Scan005
	Auto-Scan006
	Auto-Scan007
	Auto-Scan008
	Auto-Scan009
	Auto-Scan011
	Auto-Scan012
	Auto-Scan013
	Auto-Scan014
	Auto-Scan015
	Auto-Scan016
	Auto-Scan017
	Auto-Scan018
	Auto-Scan019
	Auto-Scan021
	Auto-Scan022
	Auto-Scan023
	Auto-Scan024
	Auto-Scan025
	Auto-Scan026
	Auto-Scan027
	Auto-Scan028
	Auto-Scan029
	Auto-Scan031
	Auto-Scan032
	Auto-Scan033
	Auto-Scan034
	Auto-Scan035
	Auto-Scan036
	Auto-Scan037
	Auto-Scan038
	Auto-Scan039
	Auto-Scan041
	Auto-Scan042
	Auto-Scan043
	Auto-Scan044
	Auto-Scan045
	Auto-Scan046
	Auto-Scan047
	Auto-Scan048
	Auto-Scan049
	Auto-Scan051
	Auto-Scan052
	Auto-Scan053
	Auto-Scan054
	Auto-Scan055
	Auto-Scan056
	Auto-Scan057
	Auto-Scan058
	Auto-Scan059
	Auto-Scan061
	Auto-Scan062
	Auto-Scan063
	Auto-Scan064
	Auto-Scan065
	Auto-Scan066
	Auto-Scan067
	Auto-Scan068
	Auto-Scan069
	Auto-Scan071
	Auto-Scan072
	Auto-Scan073
	Auto-Scan074
	Auto-Scan075
	Auto-Scan076
	Auto-Scan077
	Auto-Scan078
	Auto-Scan079
	Auto-Scan081
	Auto-Scan082
	Auto-Scan083
	Auto-Scan084
	Auto-Scan085
	Auto-Scan086
	Auto-Scan087
	Auto-Scan088
	Auto-Scan089
	Auto-Scan091
	Auto-Scan092
	Auto-Scan093
	Auto-Scan094
	Auto-Scan095
	Auto-Scan096
	Auto-Scan097
	Auto-Scan098
	Auto-Scan099
	Auto-Scan101
	Auto-Scan102
	Auto-Scan103
	Auto-Scan104
	Auto-Scan105
	Auto-Scan106
	Auto-Scan107
	Auto-Scan108
	Auto-Scan109
	Auto-Scan111
	Auto-Scan112
	Auto-Scan113
	Auto-Scan114
	Auto-Scan115
	Auto-Scan116
	Auto-Scan117
	Auto-Scan118
	Auto-Scan119
	Auto-Scan122
	Auto-Scan123
	Auto-Scan124
	Auto-Scan125
	Auto-Scan126
	Auto-Scan127
	Auto-Scan128
	Auto-Scan129
	Auto-Scan131
	Auto-Scan132
	Auto-Scan133
	Auto-Scan134
	Auto-Scan135
	Auto-Scan136

