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The thesis 1s divided into four parts: an introduction, two
chapters and conclusion, The author sets himself the task of pre-
senting an analysis of Maimonides' 1deas concerning the nature,
essence and function of Jewish law., He is well aware of the vast
scope of the theme and therefore did not entitle the thesia:
Naimonidea' Philosophy of Halachah, but rather: On Maimonides'
Philosophy of Halachah,

The sources with which the author deals are mainly the last
Chapters of the "Moreh" (26«50), some sections of the"Yad", and
various remarks made by Maimonides in connection with different laws
presented by him in his great work. The connection of Maimonides'
interpretation of the law with other problems of the Moreh, such as
teleology and the relation of matter and form,has been dealt with by
the author,.

The author points out that Malmonldes, who considered right belief
rather than right action to be the ultimate goal of Judaism, would not
have agreed with the generally accepted definition of Judaism as the
religion of "salvation through works." |lalmonides is both the great
legalist and the central philosophical personality of the Middle Ages.
His flrst works are all mainly devoted to lawj; in his main philosophical
work, the "Moreh," written after his halachic works, Vaimonides returns
in the concluding chapters to the problem of law, or better: philosophy
of law, Thus the development of "aimonides 1s traced from jurispru-
dence, through philosophy, to phllosophy of law,

In the chapter entitled "The Rationality of the Law" the author
tries to show lMaimonides' rationalism, that aimonides held all of
Jewish law to be in principle rational. He argues convineingly and
successfully against the conception of the anti-rationalists who main-
tain that VMaimonides' view of law was based on revelation as opposed to
reason,

The dogmatic commandments "Hukkim" which cannot be rationally ex-
plained by us should not be considered as supra=-rational, as not having
any basls in reason, but as being, in principle, subject to rational
comprehension, only thelr reason may be hidden or unknown to us. When
a law contains certalin irrational elements, those elements are purpose-
ful because of their being indispensable for the law as a whole; their
rational basis lies in thelr constituting a necessary condition for the
law, Just as matter is necessary as a bearer of form, so are the ir-
rational elements of the law necessary for the structure and the function
of the law as a whole. This is a fine comparison for which the author
deserves high praise.



In the chapter entitled "Juridico-listoricism"™ he trles to show
that "almonldes recognized the existence of different periods in the
development of the law: Pre=Sinaltic law, Sinaitic law, post-Ciblical
law, Talmudic law, and finally "esslianic law, The author has some=
what exagrerated "aimonides' sense of history. For it must be recog=-
nized that, although M"almonldes acknowledged the existence of different
strata in the law, the ldea of historical development is an entirely
mocdern concept which was strange to !"almonides and to the 1intellectual
climate in which he lived. The author brought out well ''aimonides!
concept of messlanism with reference to llalachah. Since the messianic
age does not involve a radical change in the natural course of events,
the law will not be abolished, In contradlstinctlon to the Christian
concept of messlanism as well as some Jewish messlanic movements.

In the end the author draws some conclusions concerning the impor-
tance of law and its function for the contemporary problematic of
liberal Judaism,. ile points out that "aimonides' concept of law is
much more important for our own days than many of the phllosophlical
protlems with which he was engaged,which are, after all, outdated through
the modern development of philosophye.

The author has done a very creditable plece of work; he manifests

hirh Intelllipence and philosophical abilitles, and 1t rlves me rreat
satisfaction to recommend the acceptance of hls rabbinical thesis,

CJ:n”“““l’(L ALA(E%

Sarmel Atlas, Heleree
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This stndy sets ont to =2nalyze what Jaimonides!
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its thesis the provosition thaot 17 imonides recognized,
periodized and drew import-nt philoscphico=juridical
conclusions from the historical development to which also
Jewis» 1aw iz subjecte The five chief periods are indi-
ci tew wnd illusirated from 1fr imonides' legal writingss
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INTRODUCTION

Dr, Slonimsky of the Jewish Institute of Religiom
once told me of the following incident which took place at a
round-table discussion on mediaeval scholasticism at the Umi-.

versity of Chicago: Rabbli Joshua Liebmean who was to speak omn
the Jewish aspects of the topic under discussion made the
statement that what St, Thomas' "Summa Theologica"™ is to Chris-
tianity and specifically to Roman Catholicism, Maimonides'
"Guide of the Perplexed” is to Judaism, Dr, Slonimsky,how-
ever, rose to the correction that not the "Cuide bf the Per-
plexed” but rather Maimonides' "Mishnah Torah™ occupies in
Judaism the place which in Christianity is held by the "Summa.”
In this apparently trivial quarrel over a mere
analogy and an aphorism a crucial point is involved: what Dr,
Slonimsky meant to say was that, though it is unquestionably
true that even as the philosophical and theological magnum opus
of mediseval Christianity is the "Summa," so the "Guide"” is
the central philosophical and theological accomplishment of
the Jewish Miidle Ages, yet within the framework of their dif.
ferent religious contexts, Judaism on the one and Christianity
on the other hand, these two works maintain different positions,
For Christianity, the religion of "salvation through faith,"
an authoritative exposition of the correct doctrines and beliefs

such as the "Summa," is of unsurpassable significance. For




Judaism, on the other hand, the religion of "salvation through
works,” (a characteriszation which is often used falsely and
superficially but which, nevertheless, contnins a good deal of
truth wvhen it is properly understood) correct doctrines amnd
beliefs will necessarily take second place Dbehind the rules of
right action, i.e, law or achah,

The philosophical and theological writer and, at
the same time, the legalist with whom this study concerns it-
self, Rabbi Moses ben Maimon, known to the historians of phil-
osophy as Maimonidea and to Jewish tradition by the abbreviation
Rambam, would probably himself have disagreed with this analysis.
As 3 will appear clearly in the further course of this essay,
he himself believed that right belief rather than right action
was the ultimate coriterion by which true phidlosophy and true
religion separated those who would find salvation from those
who would not, It is, therefore, quite likely that he would
have agreed with Rabbi Liebman in this controversy which took
place in Chicago; he would probably have designated his "Guide
of the Perplexed” as his most important contribution to the
welfare of Judaism and the Jewish people, But Jewish history
played a curious trick on him: to the la ge bulk of Jewry which
lived in his own time and after him, he is known as the author
of the Mishnah Torah," the tremendous code of Jewish law,
rather than as the writer of the "Guide." In this manner




ITs.

Jewish history, by preferring one of his works over another and
by assigning them seats of honor in Jewish literature in an
order which differs from the ome which he himself would have
chosen, corrected his own estimation of the respective places
of law and philosophy in Judaism, (This is not the only trick
which history played with Maimonides' writings! In "A Seotion
from the Yad Ha-Hazakah of Maimonides,"™ London 1940,p. 5, Sammel
Atlas compares Maimonides' own evaluation of the function of his
Code with that which Jewish history has spoken: "Maimonides
wished his abstract to be a "Mishne Torah,”) a "Second law,” in-
vested with all the authority of a written code, But it was ac-
cepted only as a "Yad ha-Hazakah," a "Strong Hadi" being a weap-
on to strengthen and fortify man's thought and to be a source of
inspiration for its further development.” Thus, in both cases,
Jewish history attributes no less importance to his works than
did the author himself, but it ascribes different kinds of im-
portance to them!) If not Maimonides, certainly Jewish history
would agree with Dr, Slonimsky rather than with Rabbi Liebman,
therefore, in assigning the central place to the Code rsa her
than to the "Guide,"” in this way also underlining an important
difference between Christianity as such and Judaism as such,
Yet, Maimonides himself must have felt that the rela-
tionships of philosophy and of law to Judaism are not quite what

he theoretically believed them to be, It is true that his Code
and his "Commentary to the Mishnah" were written before the



work of his old age and ripened experience, the "Guide," and
thus in the chronology of his 1life seem to lead up to it, But
when the structure of the "Cuide" itself is considered, the
striking fact cannot be overlooked that from his theory of
homonyms, through his negative theology, the proofs for the ex-
istence of God, the problems of ecreation, prophecy, providence
and purpose, Maimonides proceeds and leads up to the final eli-

mactie and numerous chapters on the law, It may thus be said

that the entire first two-and-one-half parts of the "Guide" are
but the foundation and basis for the last half, the lengthy dise
cussion of Halachah, Fot on].y does law, therefore, stand on
the summit of the philosophical mountain which is the "Guide of
the Perplexed" but it also qlolu the circle, as it were, of

Maimonides' 1ife: the end of the "Guide" points back to the firast
literary and echolarly studies of the Rambam, his Commentary on
the Mishnaic law and his codification of Jewish law at large,
Yot Maimonides' consideration of the law on the level of the
"Guide" is not the same as his consideration of the law on the
level of the Commentary or the Code: whereas in the lat ter two,
despite such eminent exceptions as his Introduction to the Come
mentary, Perek Chelek, and the entire first book of the Code,he
deals with law merely as a legalist, in the former he treats it
as a philsopher., From jurisprudence, through philosophy,
Maimonides thus grew into a philosopher of law as which he ended

his days!




For these reasors alone it is sufficiently surprising
how 1little research has been done on Maimonides' philosophy of
law in all the tremendous body of Maimonides literature, But
for the number of small books which can be enumerated on the
fingers of one hand and which are named in the bibliography to
this study, he has been studied either as a philospher in the
broad sense of the wor§d by the philsophers or as a legalist
by the men of Jewish tradition. Rarely has he been studied in
those aspects of his witings and of his personality where these
two are fused into one, in his philosophy of law,

Especially surprising is this, however, for the stu-
dents of Jewish philosophy in particular! For a while it 1is
easy to be blinded by Maimonides' intellectual candor and his
philosophical acumen for the essential outdatedness and aack of
cogency for our time of his over-all philksophical system, But
if one turns to the endless disucssions of very much the same
problems in very much the same formulation, of a Gersonides, for
example, one looks back upon Maimonides with the realization
that, though his speculations were of the utmost importance to
the further history of Jewish philosophy, his scholastic, Aris.
totelian universe of discourse 1s basically so foreign to ours
that it has relatively very little to offer of direct pertinence
to our philosophical and theological problems of today! - We
can feel sure that even in his own time, most Jews, even the most

cultured of them, may have been quite interested in Maimonides'




philosophical speculations in themselves, as philksophical specu-
lations, but they saw little direct relevancy in them to Judaism
as a religion and as a religious way of life., It would seem
that for them Maimonides' philosophy moved on a high plane which
had almost no contact at all with the plane on which Jewish life
transpired, Sprely, the theoretical problems of the attributes
of God, of creation, prophecy, providence, ete, have their reli-
glous, theological dimension, But where Maimonides the philoso-
pher became important to them as Jews was at that point where he
turned his attention to the law, because not only is the theory
of law closer to the heart of Judaism as it is lived, that is to
say in accordance with the law, but also the theory of law can
and, as will appear in the further course of this study, does af-
fect the actual law itself,

How much more so is this the case in our timel! The
terms, categories and problems of neo-Platonic, Aristotelian,
Mohammedan and Cpristian scholasticism are immeasurably more
meaningless to us today! Our philosophical problems are largely
different, and even where they are the same or similar they are
couched in terminology which is so different and they are consid-
ered from perspectives which differ so greatly that they actually
. have very little in common, This is not to say that contemporary
modern philosophy and theology are thinkable without scholasti-
cism; but it is to say that they have advanced, or at least
adopted such new forms 30 as to be far beyond it., The same can-

are
not be said of Jewish law! Religionif, of course, proverbially
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more conservative than any other form of human life, In addi.
tion, however, the viry nature of Jewish law commands thst 1t
remain essentially the same under new conditions or tlht it
evolve along the very same lines along which it has always eo-
volved in the past, As a result, the Halachah as it was at the
time of Maimonides is much more closely relatéed to the Halachah
as it stands today, and the halachi¢ problems of Maimonides'
generation are much more pertinent to our halachic problems than
the philosophy of the 12th century and its problems are to omr
philosophy and its problems, 8;-':'011, on the basis of these fur-
ther considerations, a study of Maimonides' philosophy of law
would seem to promise valuable conclusions! Firstly, philosophy
of law is more important to Judaism in general than philosophy at
large, and secondly, the history of the philosophy of Jewish law
is more relevant to today's philosophy of Jewish law than is the
history of Jewish philosophy as such to today's Jewish philosophy.
Apart from purely historical interest, what, then, can
we legitimately hope to learn from a study of Maimonides' phil.
osphy of law for practical purposes? - The Modern meaning of
Jewish Halachah, of Jewish law, its status, its applicabidity to
our situation and the principles by which it is to be derived
have finally, after 150 years, come to the foreground of the
serious and urgent attention of the lesders, thinkers and rabbis
of liberal Judaism, It can fairly be sald that the overwheslming
majority of authoritative leaders of liberal Judaism realisze to-
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day that the problem of religious, Jewish law lies at the bottom
of our most pressing troubles, It can furthe be sald in fair-
ness to the facts of our situation that they also realisze that
the prineciple of law, of Halachah, and some form of valid, prac-
tically effective law must be reintroduced, or better: re-
acknowledged in liberal Judaism, The great problem that has
hitherto defied solution, however, is how an ancient and tradi-.
tionally bound law can be made effective in modern life without
either doing unbearable violence to modern life or to that law
itself, On the one hand, the law as it has been preserved by
Jewish orthodoxy is inherently inapplicable and in the context
of the modern spirit unacceptable; on the other hand, merely to
create a new law would defeat the very purpose for whiech it is
to be created, namely to preserve and carry on the contimuity of
Jewish history as a unified and consistent adventure in the
search for the religious way of life, The problem resolves it-
self, therefore, into the following form: granted that they can-
not be principles taken from sources which are foreign to the
spirit and purpose of thet law itself, by means of what prineci-
ples can the traditional law of Judalism be made effective, in-
tellectually acceptable and degally flexible enough for liberal
Judai sm?

It seems clear at first sight that these principles
must, therefore, be principles which are given by the law or the
aftual history of the law which, themselves, are to be changed
by them, This notion is by no means alien to other modern con-




ceptions of the law, The American Declaration of Independence,

as is well known, provides,in a mamner of speaking, for its own
against

abrogation, in that it grants the right to revolution/itself:

¥ee.That whenever any Form of Government becomes destructive of
these ends, it is the Right of the peopl® to alter or abolish
it...It 1s their right, it is their duty, to throw off such
Government..." In a less radical form, the amendational proce-
dure by which the basic law is altered effects the same purpose:
a law which provides for itsemm change! - Another method would
be to attempt to discover the implicit principles of change not
in the law but in the history of the law, That is to say, it
must be possible to formmlate valid generalizations which would
describe the past changes within a certain body of law, in order
to apply these same generalizations for the purpose of further
changes in the present or for the future, These too would be
principles taken not from a foreign source but from the law it
self, as it were, - Finally, this end may be attained by detect-
ing the general, philosophical principles which underlie the
hitherto existing laws, in order, under new conditions, to embody
these principles in new form,

To study Maimonides' philosophy of law exhaustively it
would have been necessary to analyze in detall not only all of
his philosophical writings but also the tremendous legal corpus
which he left behind and which has been the subject of unceasing




legal studies by all the generations of Jewish legalists which
followed his. Problems would have to be discussed fully which
are clearly beyond the purview and capacity of this essay. (An
example of the kind of philosophical-legal problem which may
well lie buried somewhere in the Maimonidean lm;l, though 1t
does not appear on the surface, is indicated in the very inter-
esting recent study of "Rabbi Meir of Rothenburg," by Irving

A, Agus, Philedelphia 1947, where it is shown on p, 108, vol.I,’
that Rabbi Meir held that not only all social legislation but
even the divinely revealed law derive their authority from a
"social contract,” in the lstter case between God and Israel,)
F§r this reason, this paper is not entitled "Maimonides' Phil-
osophy of Law" but "On Maimonides' Philosophy of Law." Two spe-
cific considerations are entertained in it, two considerations
which roughly coincide with the latter two methods of internal
change of law formulated in the foregoing: the second chapter,
"Jurifdico-Historicism in Maimonides' Philosophy of Law" at-
tempts to state in which manner Maimonides seemed to discover
principles and tendencies of change whih the Jewish law up to
his time had undergone, The first chapter, "The Rationality of
the Law," attempts to formulate the principles which Maimonides
believed to discover as the underlying meaning of Jewish law as
he found it, That these two chief classifications contain withe
in them, as a matter of course,many detalls which shed light on
yet another related aspect need not be emphasized,




On both points Maimonides may well have been wronge
As this study proceeds and at certain specific turns, unmis-
takable errors and inadequacies cannot but be broucht out,
But we may legitimately expect to ohserve how at least one le-
gelist, for that matter if not actually the greatest legal-
istg of them all certalinly one of the greatest, treated the
law under these two considerations, In itself that mey serve
as an example of how it can be done also today, Beyond that,
however, it proves that, howevery, it may have to be done, it

can, in principle, be done,



THE RATIONALITY OF THE IAW

In all philosophy of law a distinction is made between
"positive law” on the one hand and "normative law" on the other,
Simply defined, "positive law" is the law which is actually on
the law-books and which is practised at a given time inwm given
society, "Normative law" 1s the law as it should be, not as it
is, Different schools of thought determine what they mean by
normative law in accordance with their respective theories of the
basic criteria of truth and justice: Catholic Thomism, for ex-
ample, and the naturalism of the Enlightenment would claim that
normative law is that law which is "natural,” or, in other words,
deducible from the natural world, A precipitate of this philoso-
phy is found in the American "Declaration of Independence” which
proclaims that equality, liberty, etc., are "self-evident™ by "the
laws of nature and mature's God," because, presumably, all men
are free and equal in the natural event of birth, F,r them, there-
fore, very much in the spirit of Rousseau, society should return
from its own artificial, actual law to the law of unfettered na-
ture, Critical philosophy, on the other hand, would define norma-
tive law in terms not of what it considers morally indifferent
and neutral nmature, but of the highest synthesis of human reason
and the historic institutions which it created, Whatever may be
meant by the concept of normative law, however, no self-respecting

philosophy of law can dispense with it, for otherwise it would




sanction by default the actually existing and clearly imperfect
laws of its particular society and clothe them in the idolatrous
garment of perfection, Nevertheless, at the same time that ev-
ery philosophy of law must criticisze positive law by means of
its normative law, it must also consider this very positive law
and endeavor to exhibit its unity and r easonableness above and
beyond its multiplicity of individual stipulations and the arbi-.
trary form which they are want to adopt in legal dicta or in
the codes,

These two tasks of a philosophy of law are merged into
one in philosophies of religious, revelational laws due to the
peculiar pretensions of such laws., To be sure, the laws of the
Bible, for example, are actually existing laws, practiced in
reality or at least formulated in actual law-books, It might,
therefore, be assumed that, being part of historical ra 1lity,
they are subject to the imperfections of reality and thus to the
eriticism of 2 normative law. For érthodox Jewry, however, the
Bible, though real, is the intrusion of the perfect re.lity,meh
is God's, into the reality of the imperfect world, Its defini
tion of normative law is the law of God, not the law of nature
or of reason, and thlis law of God. is contained in the Bible, The
Bible is, therefore, positive and normative law at the same time,
or more correctly, it is normative law in the present, unlike

other conceptions of normative law which sust invariably locate it




in the future, It does also not stand under any form of cri-
ticism for this reason. PFinally, it can, therefore, not be the
task of a philosophy of biblical-Jewish law to aim at any changes
whatsoever,

What , then, is conceivably its task? The wark of reas-
on upon any phenomena 1s either judgement or explanation., Since
biblical law cannot be judged, reason's only function can be to
explain it. Reason can only explain reasonably; thus it is clear
that the task of a philosophy of biblical-Jewish law must be to
explain that law reasonably. While both Bible and Talmud, inso-
far as they are merely concerned with a :sstrictly legislating ae-
tivity, can content themselves with promulgating laws by reason
of the fact that "thus saith the Lord," this being satisfactory
religious warrant, a philosophical understanding of the results
of these legislating activities must be able to answer the fur-
ther question: Why does "the Lord say "such“things?” Xnd the
answer must be in the following form: The Lord says such things
for this or that reason with this or that purpose in mind, In
other words, a philosophy of biblical-Jewish law must give reas-
ons for the divine laws,

Already in Talmudic times the question of the reason
for certain biblical laws was raised, especially by R, Shimeon
bar Yochal who, in this respect one of the founding fathers of




Jewish rationalistic legaliam, has paradoxically entered Jewian
history as a saint of mysticism.l But, for reasons which will
become clear in the further study of Maimonides' conception of
the rationality of Jewish law, grave misgivings ahnf the reli-
gious legitimacy of this basic guestion on the part of most
Jewish authorities, interrupted this incipient tradition from
the Talmmd, It was only Maimonides himself who raised it to

the height and placed it in the center of all Jewish legal
thought for ever after, We canot here enter into an expositiom
of the place of reason in Maimonides' philosophic system; it

1s @ hotly debated question since shortly after his death,’ What-
ever it may be, however, it must certainly be the underlying
priniple of Jewish law by which it can and should be explained,
This is true for chiefly two reasons, one apologetic, the other
systematie. The apologetic and polemic note will naturally
emerge more clearly in the "Ouide of the Perplexed,” for, as

its very title indicates, this work is devoted to the task of
bringing back to the fold of Judaism the lost sheep and to en-
lighten the minds of those who are confused about it, - both
types consisting of men, therefore, who somehow stand outside

the internal logic of a religious faith and can be converted only
by means of the one faculty which they have in common with all
other men, i.e, common human reason, If, contrariwise, religious

law were autarchic and comprehensible only in its own terms, it




could never appeal to ocutsiders. This particular argument for
the necessary rationality of the law occurs repeatedly in form
of a piece of Biblical exegesis in the "Guide":> "It is writ-
ten: 'Observe therefore and do them (My statutes), for this is
your wisdom and your understanding in the sight of the peoples,
that, when they hear all these statutes, shall say: "Surely
this great nation is a wise and understanding pooplo!'t...hut
if this law?® had no reason, brought no benefit and did not pre-
vent harm, why should it be said of its adherent and its prac-
titioner that he is wise and understanding, that he is of a
high rank? Or why should the nations be full of admiration in
that case?!"

The systematic necessity for the rationality of the
1:‘ is only intimated in the "Guide" and completely stated in
the legal code XA !jﬂﬂ’ where it could be properly appreciated
by those who have already accepted its binding power as such,
Moreh III, 52 states: "Each of the two over-all purposes of the
law, namely the love of God and the fear of God, is attained by
its respective instrumentality: the love of God is acquired
through an understanding of the Torah, which includes the core

rect understanding of the doectrine of the existence of God,

while the fear of God is instilled by keeping the laws of the
Toreh." From this statement it might be deduced that in Malmon-
ides' opinion the actual observance of the law will cause only




the fear of God to arise in the hearts of the practitioners and
that the love of God can never result from it, rather that love
is produced purely by understanding as disparate from doing, In
the light of traditional teaching on this point, however, if for
no other reason, this could not possibly be his real belief,for
he must have known the noted Talmudic adage: "From fulfilling a
law for an ulterior motive a man will advance to doing it for
its own sake,."® Indeed, there must be a distinction between se-
tions done without understanding, what Frenz Rosengweig called
"aggadie tl(:ping“,"T and actions done with understanding, But there
must also be a way by which a transition can be made from one to
the other, Quite s0, in another connection in the Code, Maimon-
ides tuchal:e "Thus when one teaches minors, women and uneduca-
ted people, one teaches them to serve God out of fear and in or-

der to receive reward, until their knowledge has increased and

they have acquired greater wisdom; - then one reveals to them
the secret very slowly and habituates them gradually to the truth,
8o that they will grasp and understand it and so that they will
end up by serving God out of love," How is this transition ac-
complished? Clearly this must be the course of events: first the
law is kept purely sutomatically and uncomprehendingly; by con-
stently living according to it, its sense and meaning is under-
stood through actual practice; once this sense and meaning is
understood, however, the law will continue to be kept for the

sake and out of an appreciation of its sense and meaning, 1i.e,
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out of a voluntary, rational decision, i.e. out of love! (Im
the above passage the merely pedagogical function of the fear
of God and of the concept of reward and punishment is poignant-
ly 1llustrated. In accordance with his theory, that one of
the two methods by which the Torah combats ldolatrous beliefs
is to invert them completely and then teach them in this in-
verted form as part of Judu.n,g Maimonides indicates already
in Moreh III, 30 end, that the doctrine of reward and punishe-
ment serves a purely pragmatic functions, " 9y A7 300
132 ..MA’S," and therefore, belongs to the category of heces-
sary truths." 10)

At any rate, out of fear must come understanding so
that out of understanding may come love. This truth is formu-
lated in Maimonides' famous parable of the citigens and the
court of the kingzn All citisens of a country hope to come
as close to the court of their king as they can;g some remain
standing afar off, their faces turned in the opposite direc-
tion; others come closer by looking toward the court; some
finally stand in the very court-yard beholding the countenance
of their king itself, The king is the truth of religion; the
first class of men consists of those who unthinkingly merely
practice their religion; the second of those who are also ac-
quainted with its truths, but the last comprises those enlight-
ened religionists who have arrived at a belief in the religious
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truths hy engaging in personal, independent speculation. - Thus
it is stated that to "serve God out of love" is the highest re-
ligious attainment, Since understanding is required for this,
it was systematically necessary for Maimonides to show that the
Jewish law is accessible to understanding, that is to say com-
prehensible by reason, in order to integrate it as part of the

-~

via relizionensis to God, -

The law must be reasonable, Is 1t? In order to answer
this question, in accordance with Maimonides' oft-repeated
statement that "The Torah is comparable to nature and always
completes the natural t.hingl,"“ it 1s advisable to consider
initially the problem of rationality in gonu'nl.l‘ On this
point, in a somewhat torturous argument, Maimonides arrives at
an almost orthodox Aristotelian conclusion:

With his customary and well-kmown biological blas, ra-
tionality for Aristotle is synonymous with purposefulness. In
order that an object or a development may have a purpose, how-
ever, it must in some sense, be created because if it exists
eternally, uncreatedly or uncaused, it would be meaningless to
ask for what purpose it exists, So, for example, "since God
is uncreated, one cannot ask: what is the purpose of the exist-
ence of God?"ls The answer would simply be: He just is. This
principle was already concisely formulated in the twentieth

16n

point of Maimonides' summary of Aristotelianism:™""Every neces-

sary existence can obviously have no cause for its existence...
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"For Aristotle, however, not only God but the whole world and
all its parts, except for minor accretions, are uncreated and
necessarily existing, They all cannot, therefore, have a pur-
pose, The most that can be said of them is ths they tend
toward their natural and necessary consummation. This consume
mation, or entelechy, may be considered analagous to the pur-
pose of created artifacts, with the modification that the lat-
ter find their purpose in something external to them while
the former find theirs within themselves,"He (Aristotle) re-
fused to conceive of something different from phenomena ( a
second world) which would be their cause...An essence does not
possess some other, higher reality beyond its appearances,but
it is only in the sequence of its appearances by means of which
it realizes its pot.ontillity."l7
Now, that this formulation of the problem of rational-
ity in general is relevant to Maimonides' problem of the ration-
ality of the law can already be seen in the fact that, for dif=.
ferent purposes, in both cases rationality must be synonymous
with purposorulnnaa.la In one basic respect, Maimonides' po-
sition differs from Aristotle, however, namely in that he holds
to the belief in the createdness of the world, In the pertinent
passage of the "Guide" in which he establishes this halicf,lg
undoubtedly in anticipation of his later discussion of the law

with which the entire work ends and in which it finds its cul-
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mination, he already indicates of what importance this belief
is to the gquestion of the law, "Accepting the dogtrine of Cre-
tion t t
possible,..." That is to say, though it is true that belief
in the existence of God need not be premised on the belief in
Crontim,no yet the belief in Revelation must, because in a
necessary world which did not need God's active will for 1its
origin there is also no room for the freedom in its structure
which alone mal® 5 divine intervention by means of prophecy,
miracles and Revelation possible, And, of course, Maimonidea'
entire legal system is based on the belief that Biblical law
is divinely rovu].od.zl Therefore, "it is already known that
the principle of the belief in prophecy precedes that of the
belief in the Torah, for if there were no prophet there would
be no Tor-h."zz Since, therefore, the world is believed to be
created, it might appear adb initio that it can adso have a pur-
pose beyond itself, beyond its own entelechy,

Strangely enough, however, this is not the mnl23
If ereation has a purpose, it would surely seem to be the
highest and loftiest product which it can bring sbout, to
wit, man, Man's purpose, in turn, would have to be, in ac-
cordance with the definition of a true purpose as having to
reside outside the purposeful object and because it would have
to be higher than man himself, the worship of God: - J'I-M 2
« pQy gm'is SxN" - "The purpose of man is the worship
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of God," At such a conclusion the philosopher must balk, how-
ever, because he fears that it implies God's need of man,
whereas it is impossible to ascribe any need whatsoever to God.
Since, thesrefore, the only conceivable purpose of the world
has turned out to be unacceptable, the only deduction can be
that it has no purpose but that God created it arbitrarily:

" ,:3»1 1de pSon € /fxt <) Y°," - "Thus it 1s explained that
there is (for the world) no purpose, but that His will alone
(1s its cause)." (It is, perhaps permissible to join a per-
sonal criticism to this argument, Heschel, "Die Prophetie,"
Krakow 1936 p. 141 describes the Jewish prophetic position on
this matter in the following words: "Gott braucht den Men-
schen, wie der Mensch Gott. Ein unpathetischer, indifferenter
Gottes-begriff wilre fur das Bewusstsein der Propheten ein re-
1ligioses Surrogat." Indeed, in terms of Hermann Cohen's con-
cept of the "correlation” of God and man and as soon as one
has left behind to some extent the ontologism of Greek thought,
there is no reason why it could not legitimately be said that
God created man because He needs him for témoignage, for
"martyrdom” in the original sense of the word, "to be witnes-
ses unto Me.," Should it be mere accident that the sentence
which Maimonides brings from the liturgy in this connection:

” [7-J:Y g/my;o'r)u f{aa '_IJ!‘ ,AJ},., aAr¢™ - "Thou hast
distinguished man from the beginning and appointed him to
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Stand before Thee" is used also by Cohen in exactly this con-
text as evidence for this belief?12* ,na yet, in tne 11ght
of the later "Copernican revolution" which removed man from

the center of the universe it is also most significant that
Maimonides bylong anticipated such doulopnt-.”)

In any case, despite his belief in the createdness of
the world, Maimonides eventually arrives at the same conclu-
sion which Aristotle already enunciated, that the world as
such has no purpose, The significance of this fact is re-
veiled initially in the use of the words " Qr'):‘ lfyn /arc" -
"that the world came about by His will alone,” which are tra-
ditionally the phrase by which opposition to a rational ex-
planation of the law ( AnFwmz 'I?C) is expressed. There
is, of course, a difference between the problem of purposeful-
ness as it concerns nature on one hand and the law on the
other, Nature, except where prophecy, Revelation or miracles
intrude upon it, is subject to the necessity of the laws of
nature, while the realm of man, to which the law refers,
stands under that freedom which is gueranteed by its divine
use in the creation of the world, Therefore, while nature
will inevitably tend towsr d its entelechy, man will only pos-
gibly do so, depending upon his attitude toward the law, But
that this is the last and chief function of the law, i.e,
its purpose, its reason, - to lead man toward his entelechy -

there can be no question: "This is its ultimate purpose, the




raising to true perfection of man, to that perfection which
1s peculier to him, "26

That God's law must be rational can and is proved in
yet another w.m All actions can be exhaustively classi.
fied as either (a) senseless or (b) frivolous or (c) unsuec-
cessfully purposeful (7P‘?) or findly (4) successfully pur-
poseful, I,e, they are either meaningless, or engaged in for _
& trivial, insignificant and worthless reason, or, though
purposeful, unable to achieve their purpose, or finally pure
poseful and able to achieve their purpose, It is clearly im-
proper and unthinkable to ascribe to the perfection of God
any of the first three categories, and it is thus established
that the Torsh, which is a product of the action of God,msust
be purposeful, Thus also the obscurantism of those people is
refuted who would have it that reason is something peculiarly
human and that, were the law reasonmable, it would thereby be
shown to be of human origin.ea Therefore, "all the laws have
s reason.”

With this quotation we enter upon an often controverted
and, indeed, quite complicated matter. For shortly after the
words above reproduced, it oont.inmnao "Those laws which are
called P'7/(generally defined as 7'~ urds, arbitrary
laws, as contrasted with _N'S-vf .ﬂ?ﬂ) cf. Samsdiah Gaon), such as
the prohibition to wear clothes of mixed fabric, to eat milk
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and meat together, and the command to send a goat into the
desert,concerning which the sages uid:‘“ "Upon things which

I legislated ( ‘.A”ﬂ) for you you are not permitted to medi-
tate; Satan uses them as buts of mockery and the nations of

the world object to them" (here the idea of "scandal and stumb-
1ling block" seems to recur), - concerning them the concensus
of the sages was not that they are matters without any reason
and without purpose, for that would imply the attribution of
vain actions to God, but rather the concensus of the sages is
that they have a cause, i.e, a universally beneficént purpose -
only that this reason is hidden from us, either because of

the limitations of our understanding or because of our lack

of wisdom."™2 It would seem impossible to understand this
statement in any other sense than to the effect that even those
laws which are tmiitionally considered supra-rational are in
principle subject to reasonable comprehension, And yet, from
the fact that Maimonides also acknowledges the "hiddemess" of
this rationality, the statement has been interpreted as deny-
ing,in the last analysis, rationality to the law altogether,
This is obxiously a distortion of the facts, however! Since
this mter?reutlm regards not only a matter of fact but also
contains wide and significant ramifications, it is worthwhile

to analyze the position of one of its recent representatives:
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Leo struuu"""'ehm that the predominant strain of
mediaeval Jewish philosophy, Aristotelian ratiomalism, did
not acknowledge an "identical content of reason and revela-
tion" but rather that in its view Revelation taught a part
of the truth to which reason by itself could not attain; In
that manner a positive function would be ascribed to revela-
tion in the economy of truth, He bases this assertion not
on any direct evidence but on an interpretation of Maimoni-
des' concept of God as a deus absconditus - who, indeed, 1s

beyond rational cognition by definition, of course, - and

on a statement of Ibn Daud's that there are irrational laws

( d'f@ ) in Biblical legislation, E silentio Strauss
then applies this latter reference also to Maimonides, and by
the further claim that Maimonides is one of "the two greatest
minds of the Jewish philosophy of the Middle Ages™?* he be-
lieves to have sufficiently established his case,

In passing it may be worth noting that the one speci-
fic example Strsuss cites from Ibn Daud, - Abraham's unques-
tioning submission to the divine command to sacrifice his
son Isaac, a command which to Abraham, Ibn Daud and Leo Strauss
appears arbitrary and utterly unreasonable, - is a favorite
text of Christian theologians, cf, particularly St, Paml and
Kierkegaard, for buttressing their doctrine of salvation
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through®faith” as superior to salvation through "deeds.” More
important is, however, that Strauss' implied claim that Maimon-
ides acknowledgeiin principle the existence of irrational laws
is utterly unfounded, All laws, on the comtrary, sre in prine.
ciple understandable to the human mind, Maimonides does, in
fact, clearly defins the temporary and conditional difference
vetween (+(ofr ana ('pr as residing only in the vulgar under-
standing of them, not in the understanding of the enlightened
philosopher or in their intrinsic rationslity or irrational-
ity: "Those laws whose purposefulness is perceptible to the
mob are called (/' CaPﬂ » and those whose purposefulness
is not perceptible to the mob are called (P'fll geee

When the vulgar, unenlightened minds, the members of the "mob,"
or even the philosophers can not perceive the meaningfulness
of a law, it is dueto the fact "that we are ignorant of the
reasons for some of the laws and do not understand the spe-
cies of wisdom that is contained in them,......, be it be-
cause of the limitations of owr understanding, or because of
our lack of wildo-.'ss In the first kind of ignorance due to
which men cannot recognize the meaningfulness of a law,
Ephodisvmta to see an essential limitation, or, to use
Strauss' terminology, "insufficiency” of the humsn reason,
But ShOI-TOb,sB with at least as much exegetical justifica-
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cation and, in the context of the argument, with more syste-
matic justification, refers also this kind of ignorance only
to the malice of Samsg who makes men erroneously believe in
their own, rationsl "insufficilency."”

Not only in his unauthoritative, p rsonal philosophiec
work but even in the legal code Maimonides affirms the essen-
tial rationality of all laws, even those which are called Gp.
He says there, for example: "Even though all EP of the Torah
are (arbitrary) deerees (WA75¢), as we have explained at the
end of the chapter "S ‘TN , yot 1t is proper to study them
and find as much reason in them as you can, Behold, the for-
mer sages said that King Solomon understood most of the rea-

sons of all the 5,0 in the Torlh."n

And again the follow=
ing beautiful and effective, though also slightly veiled
statement: "It is proper for man to study the laws (G' 6'0'”)
of the holy Torah and to understand them fully as is in his
power, A matter for which he can find no reason and whose
cause he does not know should not be light in his estimation,
for he should not dare to rise to the height of God lest he
be destroyed, (i.e., man should not be surprised at having
great difficulties in understanding the law), and his thoughts
concerning the law should not be like his thoughts concerning
other, profane things, Come and see how important the Torah
regards the law concerning the unlawful use of sacred property

( .}$ 7~ )1 If wood and stones, dust and ashes, as soon as
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the name of the Lord of the World is called upon them, even

though they are mere things, are sanctified, so that anyone
who treats them as if they were secular objects thereby makes
unlawful use of them (92~ S;ﬂ) and has to make atonement even
if he Aid it unwittingly, how much the more should a man not
esteem lightly a law that God legislated ( P/2) for us mere-
1y because he does not know 1ts reason! A man should not at-
tribute things that are ndl so to God and shall not think of
them as he thinks of profane things, Behold, it is said in

W3 e R T I Ty

the Torah: "And ye shall keep all My statutes ( ‘A/f//)) and
all my laws ye shall do!"™ From this our sages deduced that
we owe keeping and doing to the U(P/f/7 as much as to the G'C"ﬂ.
The meaning of "doing" is known to be that the 5"0 are to be
observed, The meaning of "keeping" is that ore ought to be

careful concerning them and not regard them as lesser than the

g FE AR

1 (olw . 0»Colv are those laws whose reason is

known and the benefit of whose observance accrues in this world,
such as the prohibitions of theft, blood-shed and the command
to honor father and mother (%i.e, reascnable, moral laws),.

CPL_EH? are those laws whose reason is not known, Our sages

said: I have given you G‘?ﬂ upon which you are not permite
ted to meditate, The instinct of man rebels sgainst them and
the nations of the world object to thell,“2 such as the prohi-

bitions to eat porK-meat or meat and milk together, the laws
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concerning the lamb whose neck is to be broken, the red cow
and the goat that is sent into the desert, How was David
the King troubled by the heretics and pagans who objected to
these 6*?17 ! But all the time, while they were pursuing
him with false objections which arise because of the limitations
of man's understanding.ﬁhe continued to cling to the Torah!,,..
And all the laws concerning the secrificlal cult are RP# .,
(1 - Maimonides certsl nly gives lengthy end detalled reasons
for these laws in the "Gu!.de,“qrf clear and irrefutable proof
that by (P’P# he does not meen laws which are in principle
incomprehensi ble). .e .45 o

Thus it is not true, Leo Strauss notwithstanding, that
the pventral figure of medieeval Jewish philosophy btelieved,at
least from the legal perspective, in a surplus of truth con-
tained only in Revelation. In fact, even with regard to the
extra-legal problem of creation, Malmonides' answer, namely
that philosophy cannot prove more than the likelihood of cre-
a®tion while Revelation teaches 1t as a certainty,thus coming
closest to Strauss' thesis,states that it is in principle under-
standdble tc the human mind, even though he sdmits his personal
inability with regard to this matter, Strauss refers to 1;.1:111:4',r
but does not consider its implications,

The systematic significance of this entire error of Strauss'
is reveales when the conclusicns which are based upon i1t are

examined: since Revelation fulfills a function which cannot be
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carried out by reason, it has a legitimate place in the phil-
osophy of Judaism, a thesis which Guttman, "Die Philosophie
des Judentums,” has donbtod.‘a Therefore Revelation is mot
only a datum of history but also a metaphysical, cosmological
necessity for mediaeval Jewish rationalism, Therefore, modern
"jdealism" as a philosophical approach to the philosophy of
Judaism and as represented at its best by Herman Cohen cannot
do justice to the fundamental tenets of historical Judaism,
since, in the nature of its original epistemological, man-
centered perspective, it can no more transcend the phenomenal
character of its concept of Revelation, i.,e., Revelation as a
fact only for the one to whom it 1s revealed, into the "real,"
objective, external, cosmological realm than that of its con-
cepts of God or crution.“ If, on the other hand, the con-
tents of revelation and reason completely coincide, tnen
metaphysical Revelation is not necessary for the economy of
truth; therefore, the cosmological, metaphysical approach is
not indispensable for a correct understanding of Maimonides'
basic intentions or of Judaism, Just this, however, is the
chief thesis of Strauss' "Philosophie and Gesetz." (Whether
philosophic thought, Aristotelian or Kantian, can deal posi-
tively with the basic bellief in Revelation as taught by the
monotheistic religions is a problem in itself, That it is al

least dubious has been shown effectively for our generation by

Franz Rosenzwelg,)




In another book of his, "Die Religiomskritik SpilIDIQI,'so
Strauss again maintains the thesis that Maimonides held a be-
lief in the essential insufficiency of the human reason with
regard to the law, on the basis of the fact that Maimonides
declared that at least parts of the biblical legislation
could not be rationally explained or justified. The common be-
lief, Strauss states, that Maimonides is the great rationalist
of Jewish philosophy is true only when he is compared to his
even less rationalistic predecessors; when compared with the
more absolute standards of Cartesian and Spinozistic rational-
ism, however, he appears much less of a rationalist, To prove
this thesis, Strauss refers to Moreh 111, Ch, 26 wheare Maimon-
ides deals with the general question of the rationality of the
law and describes his position in the following words: "....
verlangt doch dieses Gesetz die Erfullung von 'Zeremonien,d.i,
Handlungen, die in sich indifferent sind und durch blosse
Satzungen gut genannt werden.' (Spinoza, Tractatus Theologico
Politicus, 48) Selbst Maimuni, der sich ubrigens die grosste
Muhe gibt, die Rationalitat des Mosaischen Gesetzes darzutun,
gibt zu, dass die Einzelbestimmungen dieses CGesetzes nur Kraft
Satzung Geltung haben; bezuglich eingelner Opfervorschriften
etwa meint er, man werde fur sie niemals einen Grund susfindig
machen konnen." This paraphrase is at least misleading if nct
actually false, for by neglecting to explain the term "Efgel-
bestimmungen” he leaves the way open to his subsequent, false
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assumption that Maimonides actually acknowledged the ex-
istence of unrational laws. It is obviously necessary to ex-
amine Moreh III, 26 more thoroughly!
Maimonides says there: L I_'; G,mos- AR :A&?,r ye
,,,.f’,,,a_ﬁ)':m,. Iy ul/&)')(ﬂnk l-qksih-s-day 0A? Alxan
//‘.7 IJ; Q,J ,oA YA PAVE #S"J'.ﬂy ] 'K ArZew _Aj'ﬂ
" AT ASTIA KX Awprc Adon [>
I.e, only at first does the Midrashic passage to which he re-

fers seem to declare that there are unrational, unjustifiable
laws, He then sets out to give a "second thought" to this
passage and to interpret it in the correct manner: L/ puy®

,J’O“:MQP oI :S- Ic?/"' ky? e ﬁ:So"_J 'ZJ', 2/l v)
7307 Kk3J ;:S' T HIAT ;-)'awP,ﬁ,f/rp A K Al
,I'J? P07 ( whﬂ 79 K:: (Nusks covndion) .y&_; L) PA
52 *Arkc S "S’Wﬂl J\‘E?Jl @u (’fm ALD 53_;.;--) A}

This corrected interpretation of the passage is: e' -)j}.h) SXJ “
Iflt,p-) o 15} S,-.ur- NA w? Ak AE‘?LA Jowt £I2VA WO ')5-
"Q,J M.?/f Jtﬂq PIA 7K j.Munk translates this passage some-
what nisle-dinglyzss Nes dispositions générales des commande-
ments ont nécessairement une raison et ont été prescrites en
vue dhtme certaine utilité; mais les dispositions de détail, a-
t-on dit, n'ont d'autre but que de prescrire gquelque chose.”
The latter part should read something like this: "...mais c'est
les dispositions de détail desquelles on a dit qu'elles n'ont
d'autre but que de prescrire gquelque chose.," TI.,e, Maimonides is




*® here contradicting that interpretation of the Midrashic pas-
sage which makes it say that there are unrational laws and him-
self interprets it to mean that, though the laws in general are
always rational, there are some details, some specifications in
them which are unrational., He does not, however, give his as-
sent to this, now correctly understood gquotation, Therefore,he
stresses that "this is only said (by others) of them" - 205 »
P 2v/c)." It 1s, therefore, completely misleading when Munk
refers the reader back to the original interpretation of the
Midrash which Maimonides has meanwhile refuted in connection
with this last ltntomont,54 as if to say that Maimonides sub=-
scribes either to the first, falssé interpretation or to the se-
cond, correctly interpreted text, He does neither! This is
&uito clear from the phrase: "This is said of them by others,”
as well as from the fact that he goes on to say: ¥4 riy A2241 @
MY pAWE X:IK-,Sj a3 kAl yor Ypﬂ“ 1" I.e."I have

told you all this only in order to do justice to the Midrash,so
that what its authors intended to say may be correctly under-
stood, But actually also what they really intended to say is
untrue in turn, Therefore, I shall now proceed to tell you what
the true opinion concerning the rationality of the law is."
(Here Iunkssagpin confuses the student by again referring him
back to the original interpretation which, by the time Maimoni-

des has reached this step in his marvelously logiceally construct-
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ed argument, has been left far behindl) And what is the true
opinion of this matter? The Midrash and both of its interpre-
tations, one false and one correct notwithstanding, even the
specifications of the law involved, the law of v)c'l? s Are
rational! They aim to alleviate the pain of being killedl As
_Ephodi correctly interprets the end-result of the entire train
of thought: anf_A;JX\a/w ) 20/ D ?I?'.‘h) g 'JS’/JJM J—b"
*nom oG ywa adsr (Pyuom TV ARY

Though Maimonides thus rejects the thesis that there is
anything irrational in the laws of 96'0(, » he does seem to
proceed to state that in the laws of the sacrifices there are
unreasonable specifications, Not that sacrifices themselves
are suchl ".!Yl?d JX:uJ[" /,n’r!) J\,n?.)a -u?,m r56
But the number and kinds of sacrifices to be offered, whether
seven or eight or whether sheep or oxen, cannot make any dif.
ference to the value of the spirit of sacrificing, Therefore,
these details as prescribed in the Bible seem to be irration-
al, To try to give reasons for them is, in fact, no less her-
etical than not to give any reasons at all for any of th§
lawsl

What kind of irrationality do they exemplify however?
LPPJJ'-)S ' 7/_?.)? }IIC.A'|)?M worel, DAY d BN DO TP

kj{ N2 IAD fpa \!),g) DAR /€1 Ié_fui Pl __Po) /'uP Jb'fs'b

/]
MOV V54 >A3 32 0'Y_ And why 1s it impossible that such unrationsl
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specifications should not exist? Because it is in the nature
of the given situation that some, any number, and some, any
kind of animals must be assigned, Against any given number and
.kind the objection could be raised: why just this number and
this kind? As Sphem-Tob correctly states, the only way of avoid-
ing this dilemma would be to have no sacrifices at ullssa,_pne'

opa Y4 ,S‘y,., W 250 axvo el RO A Tovs 15 et e BVoLE A
tional details, the very much rational whole would have to be
eliminated, There is, therefore, such a thing as an inevita-
blu}h-auonuity.

For an understanding of the nature of this inevitable ir-
rationality, we turn t Maimonides' account of the rationality
of the world, of nature, i.e. of the providential arrangement of
Creation, In his introductory sentence to Moreh III, 26,where
he desls with the problem of rationality of the Law,Maimonides
himself seems to direct the reader's attention to the similar-
ity of this problem with that of the rationality of the world,
s “’“‘5’)" rlon (i a>u9 DY Jren '_E(k 1?5.;’( /"
;SSJ .A*)h 4\37..:5 red QAS' :Q,m sorc s dmon e oy
“w f‘(’,J\IZN {«” _US .A_j( DV ON.?'FA ,_Afi&wo ;fyp /.)

>ore M) }SJJV;U..)( Ivr] 305 a0 ,?5)’ f?,.;e S0
Y/ J.)?zy lotv d)l_)}/‘»’ J}Zv S-JP 2/vm-€ Vol ('[’.2,.:3‘/;_?)9
:)iﬂl,-)rld _}#S F’ _)"’S.) J/.?ﬂ-)?f,.}t/”c _A'S.)J; R 1NN I ohD
Adr I 1fyret ke )T POoY A [ 95 T Awian

59 ',’/ N 0 VLD -l)p”(_ 3-3) ﬂg)l J"’_A??
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In the problem of the rationality of the Law occurs the same
Aiffieulty of certain unreasonable detalls wnich also occurs
in the problem of the rationality of "the handiwork of God,"
1.e, Creation,
What is the inevitabdle irrationality in Creation?

Moreh T, 72 desoribes the entire universe as a macrocosm,i.e,
as a purposaful whole, Howov?r,soonn as in the human micro-
cosm, éfrw (POSAb éﬂ.?"y @”_M 1A é»?f&d‘
h20 IpIAD D Ay )(,k-,J’M PrAkd Ay 2p1e ol

| (P'IH'JN !/\S,-' /:}W',‘ﬂ'de (a4 w3 [ o»ﬂ) &tr‘)\-m

Df"’ -';1;6‘9'" NED) TAIJ’S. DA 15—.80"- there aroRn?;rocoln. I,e,

there are thinges in nature which are purposeless in themselves,
when viewed as independent entities but which make possible the
existence of purposeful things, or, at least, without which the
purposeful things could not exist, even as the human hair does

not seem to fulfill any positive function except that the hm-

man akin, which does fulfill one, cannot be thought to exist

without §t, due to the nsture of the skin., Thus, even as the
purposive, rational law of sserifices would hsve to be adol-
ished in order to avolid some of its irrstions]l detsils, so the 4
purposaful humsn skin would have to de mede Impossitle In ore

der te eliminate the purposeless human hair, Clesrly, this Is

ar. ebeurd demand,

Tn the lsezt sanalyeis, therefoe, even this "inevitedl
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irrationality” can no longer justifiably be designated as ire _
rational, for surely something whose purpose it is to make the
existence of something purposeful possible as a sine qua non

cannot be regarded as purposelessl! Thus there remains nothe
ing unrational in Creation ér in the Law,

Only one last question can be asked: why did God cre-
ate reality, the reality of the Law as well as the reality of
nature, in such a manner as to make the existence of only in-
directly purposeful, rational factors necessary? Historically
speaking, we encounter here a vestige of neo-Platonic cosmol-
ogy in Maimonides, If, according to Maimonides' theory of
creatio ex nihilo, God also created matter, He might have cre-

ated 1t without such accessories and adjuncts, His theory of
Creation is nat purely Biblical, however; it also contains re-
miniscences of the Platonic theory of a hyle and the neo=-
Platonic theory of the evil, i.e. purposeless nature of this
primaeval mtter.el Systematically speaking, Maimonides over-
comes his neo-Platonism by declaring, in the guotation from
MorehIII, 26 cited previously that God'sa?,u Lorel, VP asp "
"Dere ,_p:)y /»;..Q G»?Y/) »l J\/'-)x K'Y f?/_?»? owvie h
I.e. if God "wanted" reality to be such, - not if any imperson-
al, other-than-God "necessity required 1t," - it is no longer
independent but part of creation. So much for the irrational-
ity inherent in the necessary reality of the Law, Equally in

the reality of nature, God so created matter as to make it come-
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into-being and perish again., For though this involves the
existence of some purposeless evil,under these material con-
ditions is cognition and striving for perfection polutblo.ﬁe
To desire the latter without the former is to want the human
trait of striving far perfection without being human, without
being 1mporreet.63

Maimonides applies this rationalization of the law as
consistently as could at all be expected. Perhaps the most
common argument drawn from Jewish tradition against the ration-
alistic school 1s the famous Mishnaic ordination against ex-
plaining the matter of the "bird's nest” MNaimonides skirts
this obstacle very ingeneously. In the process of doing so,
however, he involves himself in an apparent inner self-contra-

diction as between his formuletion of it in the "Guide" on

the one hand and in the Code on the other, Even &s the prob-
lem of his apparently conflicting sttitude to the law of "an
eye for an eye,"64 80 with regard tothis matter close analysis
of both passages reveals this contradiction as lying merely
on the surface and disappearing upon 'deesper investigation:

For the famous Biblical 1njnnction65to chase the mother-

bird from the nest =2nd only then to take her children for eat-
ing purposes, Naimonides gives two specific reasons:se 1.
To spare the mother the pain of seeing her children taken away,

and 2, to meke the entire procedure less appealing, since
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young birds, the only ones permitted for nourishment,
usually not good food anyway, while mother-Dirds which might

serve that purpose well, sre explicitly prohibited, Imn the

relevant passaze of the Code, however ’G'? Maimonides repeats

and endorses the injunction of the lllhnlhsa to silence the

who would trace this Biblical commandment to God's bene-

volence as extending even to birds, becsuse, as the Gemara ex-
plains,eg he in so doing would ascribe a rational msaning to

the divine legislation, whereas 1t is in fact an inscrutable, |
irrational decree of God's sovereign will, He says there:

5" Jore? /7? SJ? 7/93’?5}‘ @0’79 w". é: IPAR me? e

oo, LA /,uf’ﬂ ny /sz /'-}I')f "U KH s PAD

/ ) BUJ"JUj‘u IS'k- J'Z-" .In the XKoreh, on the other hand, he ex-

plicitly rejects this position which would have made his ex-

7
planation of the Biblicel law illegal: ARSI VS R,
AT M U'ION APl 29 K % S

Ja! P n:c' w03 ¢ Se v
QJ/L?)-) (e s L3 /vx(’ ,.\PJE ’

W w ATR '? P14 >0
JE“ AT e _):P:y Jgnf .I.,e, here he follows that Amoraic explanation

of the Mishnaic prohibition which, more in his own rationalistic
spirit, does not forbdid the rationalization of the law as sueh.?l
No such qualification is stipulated in the Code, and there is,

therefore, a real contradiction as between the Mishnah Torah
and the Moreh Neruchim,

Munk again, as in the case of the explanation of 'JM)/ayz
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explains the contradiction in the following -nnnor:?"" Maimon-
ide, dans son Mishné Tor&....s'exprime dans le méme sens que
la Mischn@, et contrairement & ce qu'il dit dans notre pas-
sage, ol 11 manifeste son opinion personelle,"” while in the
halachic work he bows to normative Jewish orthodoxye -~ This
explanation does not, however, completely satisfy, because,
apart from the need to be wary of thinking that the great 1lib-
eral Maimonides really lived on such a double standard, in
the Mishnah Torsh itself he states repeatodlyq‘ that all laws,
including the so-called 5]’#, are in principle rational,
Shem-Tob's explanation is already more adequate to the spirit
of Maimonides, He hazards the guun?s that in the Moreh
Maimonides explains the Bible, in the Mishnah Torah he reit.
erates the Talmud, This would comply with the facts of Bible
and Talmud as well as with the two texts of Maimonides hime
self, And that the Rambam does in fact realize that there
is a factual difference between the position of the Bible and
that of the Talmud was brought out clearly in the profound
text of Chapter 41.76 Shem-Tob's explenation i s unsatisfact-
ory only inasmuch as Mgimonlides not only interprets two texts
but also interprets one and the same text, that of the
Gemara, in two mutually exclusive waysl

The following consideration should help solve the prob=
lem: ,Uc LIl A0l A to the Mishnah in question quotes Rashi
as permitting the explanation of the Biblical law as long as
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it 13 not done in the context and form of prayer, because that
would give the explanation "authoritative” ( (J;d) status,
whereas in form of a derashic or peshatic discourse it .ould
merely constitute one of other possible ways of understanding
it, It can, indeed, be no coincidence that where Maimonides
prohibits an explanation in the Code, he introduces the prohi-
bition with the emphatic gualification : "...(Ppylsa 2 pom
"This prohibition refers only to an explanation when it is given
in form of prayer.,” In fact, 1t is here reproduced in the
chapter on "the laws of prayer" and surrounded on all sides by

Just such stipulations, while the passage in the Moreh is, of
course, philosophy and not prayer! Whether Msimonides knew of
Rashi's interpretation, as is unlikely, or not is immaterial,
because the latter in turn most probably took it, as was his
method, from a previous source to which Malmonides, too, may
have had access, All that Naimonides is saying, therefore,when
he prohibits an explanation of the law concerning the "bird's
next” under some circumstances is that such an explanation
should never be given in a form which would indicate and imply
that it represents normative Judaism, whereas to offer it in the
context of variable, personal beliefs is perfectly legitimate,
(In & very similar manner, the later explanation of the Mishnah
1s within the spirit of Maimonides' exegesis which declares
that the prohibition extends only to a [Christianizing) deriva-
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tion of the law from God's unmerited, irrational "mercy” or
"grace," because it derives in fact from His rational, Juda-
istically conceived justice,)

Another limitation of Maimonides' rationalization of
the law does stand up to scrupulous apdysis, However, this
limitation is not a limitation in principle but only a limi.
tation by accident or histarical conditions, It states in ef-
fect that with regard to all those laws which do not permit
of a rational explanation, we should not say "Ignorabimus"”
but only: "Ignoramus," i,e. they are not as yet explained but
will be at some future time and by someone more learned and
perspicatious than we, That 1s the meaning of the words
. Gl‘ﬂ ¥2," I do not know to this day (but I may know later),"
which occur wherever Maimonides' rationalization fails," But
for the institution of the shew-bread I know no reason, nor

i 7
can T relate it to anything, to this day." : Even more ex-

plicitly: "But concerning the sacrifice of wine, I am confused
to this day that this was commanded; heathens already engaged
in this practice and there seems to be no reason in i1t; but
someone else has found a reason.” © The same qualification

of "to this day" is stipulated even when Maimonides mentions
that eternal thorn in the side of Jewish rationalist legalists,

the red cow.79

There is, thercfore, in a few cases a tempo-
rary, inessential, historically conditioned limitation to the

rationality of the law, This limitation, narrow as it is,is




further constricted, however, by a consideration which will be
brought out more clearly in the treatment of Maimonides' hise
toricism in law, namely that such ignorance of the r easons for
specific laws as may exist is presumed by the philosopher to
be not a complete ignorance of the kind of reasons but merely
of the special forms of a kind of reasons which is well-known;
what 13 more, even the causes for this ignorance of the spe-
cial forms of & known kind of reasons are known: The reasons
are historical conditions in general, and the cause of the ig-
norance of the specific conditions which give meaning to cer-
tain laws is the disappearance or non-existence of books in
which these conditions might have been described for the bene-
fit of later ganerntionu.ao

By means of two specific examples it shall now be shown
that this rationality of the law is no mere theory for Kaimonle
des but that it concretely and practically affects his actual
halachsh, The first is the applicability of the general law to
the king. In all philosophies of law this concept constitutes
a real and important problem, Under the early modern form of
"absolute monarchy,” the political theory which held that
kings are not crowned by their subjects buﬁhzi:her that they
are king "dei gratis," by the grace of God,Aconsistently de=-
duced that their rights are "the divine rights," I.,e, it was

maintained that the status of kingship and the rights pertaining
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thereto derived directly from God and indrpendently from the
law of the country, Far from being subject to the law, kings
were, therefore, the authors of the law and, consequently,the
masters thereof, VWhenever they so desired, they could and did
exempt themselves from the law, Louls XIV's famous dictum cor-
rectly summarized the end-effect of this chaln of reasoning:
"La lo! c'est moi" -~ "I am the law,"

In Jewish law, too, this problem is an old one, It is
well-known how Sanh, 19a restricts the right that kings may not
be judged, 1.e. that they are sbove the law, by referring it
only to Israelite kings, while holding that the kings of Judah
are to be judged, Of course, Israelite kings had ceased to be
for all eternity in 722 B.C.E, By thus, in effect, referring
and limiting this legal principle to the past, the rabbis made
it effectively inoperativo.al Similarly the controversy whe-
ther r"S:n) JY’J in the Book of Samuel enumerates privileges
which adhere to the king or warnings to his potential subjects
of his 1llegal transgressionaaz arose, of course, out of an at-
tempt to 1limit the king's sway. This increasing3® historical
tradition in Jewish legalism to bring the institution of the
monarchy ever further under the disciplines of the general law
is contimied by Maimonides., The reason for this lies close at
hand: 1f the law 1s rational, and reason being the common, es«
sential character of all men to which they are subject, then




also the king must be subject to the same law to which his sub-
Jects must bow!
el '-J’ ,_}’U}jv ‘> states: A king "may break down (fences)

so as to make a road for himself and nobody may stop him, There
is no 1imit to the size of such a king's road, - rather it can
be as large as he needs it. He need not reroute his roads be-
cause of anyone's vineyard or field (which might be in the way)
but rather can lead it straight (through such obstructions)

when he is waging war , "85 I.e, only when the king is waging a

legally recognized war and for its conduct may he take advan-
tage of the right of "eminent domain." As y?/ J%Sad locum
points out, the talmudic passage upon which this formulation
is baaedaq'ia interpreted by Rashi in these worda: "And he
(the king) may break down the fences of others to carve hime
self a road to his own fleld or vineyard, wob Without the qual-
ifying words: ",.,when he 1s waging war," Rashi, therefore,.
seems to state that, at any time, and not only for needs of
war but even "for his own field and vineyard," the king may
lay clalim to eminent domain, That such 1s indeed Rashi's opin-
ion becomes indisputable in view of a similar but more expli-

86
cit commentary to Yeb, 76b, There are two kinds of war, now,
n87

_}\;P} _Aﬂps:o- "permitted wars" and z))?ﬂ Jﬂbg;v- "commanded wars.

"Permitted wars" may be waged by a king only after consultation

with the law-courts and are in this manner subject to the law




and regulated by it, while "commanded wars," as the very term
goes to show, being commanded by the Torah, are subject to the
Law., Unlike Rashi, therefore, and by means of a personal in-
terpretation, i.e, by the addition of the words: "when he is
waging war,"” Maimonides subjects the king to the law, for,
since his right to eminent domain is l1lim'ted to the necessi-
ties of war, and since all wars are subject to the law, emi-
nent domain itself falls subject to the law! - Finally, it
should be noted that to circumscribe the rights and privileges
of kings by means of enlarging them only in favor of his of-
ficial tasks, not for his private benefit, is a device used
by Maimonides also on other occasions, The king may, for ex-
eample, privately own only one horse and buy more only for pur-
poses of war,

The second example, when traced to 1ts last philosophic=-
religious implications, shows Maimonides & his most radical,
perhaps at his too radical! Rationalizationo f the law is,of
course, synonymous with ethicization of the law, except in
those cases where rationalization 1s accomplished by histori-

cal explanntions.ag

How, because of his ethicizetion of the

law, Msimonides modifies the law is well demonstrated by

AdolT Buchler, "Halmonidea' Sources snd his ¥ethod in AGD
AGUK 1, 1770 In the legal formmletion with which Suchler's
article copceres 1teelf mrovi=ston s mde Thet om TestTsys The

Isweonet of esc® Jeulis: commEmTty Is T emmire 2l] e nenbers
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of the community for their moresl integrity, to separate the
good from the bed and to make the latter promise to do better
in the future, yp/ \P/J'f ad locum remarks that the tal mudic
exhortation to give charity on fast-days dos s not provide for

glthnt its source is

such a procedure, Buchler concludes
Gaonic and that Maimonides preferred it to the talmudic ar=-
rangement because of "his own high conception of the duties

of the Beth Din on the public fast to avail themselves of his
inherent religious and ethical affect upon the Jewish mind

and to remove from the community not only real sins, but also
existing failures leading up to transgrouaions."92 That this
is a real personal act on the part of Maimonides i1s testified
to not only by the fact that he had to choose between the tal-
mudic procedure on the one hand and what Buchler assumes to

be the Gaonic procedure on the other but also by the fact that
within the Telrmud itself there was opposition even to the
ethicization of the institution of the fast which went no fur-
ther than to associste charity with it.gs Thus in expliecit
opposition to the later leimonidean rule that transgressors
are to be excluded from the community of fasters ("’J!ﬂ- ,‘0')?4""),
R. Simeon is quoted in Kerith. 6b: "A fast in which some will-
ful trensgressors do not perticipate is not a (proper) fast,

for the smell of galbanum is evil and yet the Torah counts it
n94

Buchler adds: "It is

among the splces of the incenss.
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to be noted that Maimonides did not include that statement in
his rules about the public fast."

Had Buchler not limited himself in this article to a cone
sideration of d"l‘ _AY2A "), had he integrated his observation of
this specific ethicization of the law into a more general con=-
sideration of "the laws concerning fast-days,” he would have
noted that this particuler point fits into Maimonides' general
interpretation of the significance of the fast-days.,® He de-
fines and explains the efficacy of fasting in the following
way: "Fasting belongs to the class of Repentance, for when men
pray and blow the horn at a time of evil (i.e, when they have a
fast) they will learn that these evil things have befallen them
as a consequence of their own evil deeds, This recognition (of
the consequences of human immorality) will cause them to put
aside their evil, But if they do not pray nor blow the horn but
rather say: "This evil thing has happened to us as a result of
the natural course of the world (i.e, it is metaphysical, not
morel evil) and it has transpired by accident (i.,e, not by a law
of natural, this-worldly reward and punishment),” - behold this
is a vicious way and causes them to cling to their evil deeds,as
& result of which their troutles continue, (I.e. since it 1is
metaphysical evil, it cannot be avoided; therefore, men who hold
this belief will not do the only thing which can avoid it and
1t will, therefore, continue.) This is written in the Torah:®®

|
:
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"If ye deal accidentally with Me, then I will deal with you in
accord with the law of accidents.” (Actually the verse reads:
"If ye walk contrary to me, then I will walk contrary unto you
in fury." The word /7f. is a hapax legomenon, Maimonides asso-

ciates 1t with the scholastic term for "accident” as contrasted
by "essence": d)fﬂ. He uses this same ingeneous interpretation
in Moreh III,ch, 36) This is to say: when I bring evil upon you
so that you will repent yourselves, if you then say that the
evil happened by accident (and not by My direct decree) then

I will continue to bring to bear upon you this law of "accident? 26
In terminology as clear as the sun Maimonides contrasts two dif=-
ferent views of the meaning of fast: &S:Ol’ 2" versus HFA,
nature versus repentance, i.e, nature versus morality, Thus he
ethicizes not only the assembly on the fast but also the fast it-
self, Instead of being a petition for rain which God snswers in
the realm of nature, he introduces the moral element and sub-

sumes the fast under repentance, Schematically the two views

would look liks this:

(A) No rain - therefore: petition -therefore:rain
((p g.dyﬁ, nature)

(B) Evil - therefore:no rain - therefore:repentance - therefore:
rain ( HallA morality).

The ethical preferability of B cannot be gainsaid, and yet a sus-
picion arises concerning i t which may lead to grave consequences:

in the chain of causes and effects constituted by B the agency of

- » —
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God has been almost completely eliminated! Except to the ex-
tent to which God ordained the law of reward and punishment and
except for the fact that He made this law part even of nature,
not only of the realm of morality, so that moral deeds have con-
sequences in nature, He plays no part. And even these exceptions
refer, after all, to the primordial, creative legislative acts of
God which also the god of the Epicureans might have done, and
which in no wise bring Him actively into the stream of history,
Especially in view of the fact that in Moreh III, ch, 30 Maimon-
ides characterizes the belief in natural reward and punishment

&8s a concession to old, inherited, heathen beliefs, the impres-
sion cannot be avoided that it is put forward here only by way
of a "necessary truth"®’ and in order to cause menfp be good,
Further consideration only strengthens this impression,
Preyer in its purest sense does not mean the estadblishment of a
real, personal relationship between the worshipper and God for
Maimonides but a form of expression which will induce repentance

on the part of man, Since it is, therefore, purely ethical and
not, in the ultimate sense of the word, religious, the existence
of God becomes superfluous in this respect and the belief in God, |
existent or otherwise, suffices for his purposes, This thought

is expressed in perhaps the most astounding sentence in all of
Maimonides' writings: "The practice was wide-spread at that

time, so that everyone was used to it because they had been raised
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with 1t, to bring all sorts of live sacrifices in their sanctu-
aries in which they had put up images to which they bowed and of=-
fered frankincense, - and their priestly men were such as devot-
ed themselves to the cult of these sanctuaries for the stellar
deities, - as we have explained it, God's wisdom, now, and His
dece1t®which we observe in all His deeds determined not to com-
mand us to abolish all these ways of the cult and to eliminate
them completely, for in that case He would have commanded some-
thing which the human heart could not accept because of the na-
ture of man which always clings to that to which it is accus-
tomed, It would be as if a prophet were to arise in our time who
would call to the service of God in these words: "The Lord has
commanded you not to pray to him nor to fast, nor to ask His help
in time of trouble, but rather to worship Him in thought only and
without any nctions!”gg What this amazing passage purports is
quite clear: even as it would be preferable not to have any sace
rifices, were it not for certain historical clrcmnatnnces,looso
also prayer is not pure "religion" but only a concession to cer=-
tain historical and human Ienkneaaea1101

This is the end of the road which began with the ethiciza-
tion of the institution of factsl! How, in the 1light of such rea-
soning, interpreters like Strauss can claim that Maimonides was
not a strict rationalist seems incomprehensible, If anything,he

was too rationalisticl At least in this case, after having start-

ed to ethicize, he is never able to transcend this ethicization
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into theology.102
The concept of a pedagogically necessary "truth," a

truth which is not actually true but which, when believed by

the masses, leads to desirable actions, is not a mere philo-
sophical suxiliary for Maimonides that he uses only in this

case of prayer and matural reward and punishment, Rather it

has a systematic place in his thought, What the chie f and high-
est purpose of the law is has already been pointed out:loa It
is the "perfection of man which 1s peculiar to man." This pe-
culiarly human perfection served by the law is, of course, ine

tellectual perfection, But, in order that this intel lectual

perfection may be attained, it must be preceded by the physical

and social conditions under which alone it is possible, Intel-

lectual and physical-social perfection are, therefore, the two

104

over-all aims of the law, These two categories overlap, how=-

ever, to some extent, Intellectual perfection can be defined as

the possession of right beliefs, But also the rizht arrangement

of social 1life, for example, requires certain beliefs, what we

would today call "political theory;" there exist, therefore, be-

liefs which are in themselves conducive to intellectual perfec-

tion while others merely serve the inferior social perfection

upon which the former kind is grounded.’®® Both kinds of beliefs

are instilled by the law, Social perfection is served more ex- .

clusively by the law in that 1t restrains the physical passionsa
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which incapacitate men for social and intellectusl pertection.loe
The second kind of bellef, that which underlies social
perfection, deserves of further considerstion, They are, - this
1s thelr characteristic, - not really true, 1.e, they do not re-
fer to an actual, external existent; they proclaim something
which is not true but which is useful in the education of the
masses; they are » 83 Ephodl and Shem-ToblOTphraae it, ob-
jectively ( pg)- /PN ) but only subjectively true, 198 44

1094 a0 verkiindet die Offenbarung such solche

Strauss puts 1t:
Iehren, die nicht eigentlich wahr sind, die aber dennoch not=

wendig sind damit des menschliche Leben, d,h, das Zusarmenleben
moglich wird," The disastrous consequences of this theory will.

become clearer in the progress of this atndy.llo
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JURIDICO-HISTORTCISM

IN
MATMONIDES' PHILOSOPHY OF LAW

It appears clearly that Malmonides was aware of the fact

that Jewish law was not a static entity, once promulgated at
Sinal and never since altered, but that it passed through a def=-
inite development, This recognition is more than a mere sus-
picion or vague notion to Maimonides; he has advanced to the
stage of thinking where this history of the law is actually
periodized: 1, pre-Sinaitic law - M¥A /.Anhﬂ'f 2, Sinaitic law
kA"p//c2¥ 3 3, post-Biblical, pre-talmudic law =209, PI9/00 AR
_')‘o/' »PﬂS ete., 4, Talmudic lnv-lJawd; 5. Messianic h'-ffr '/"A@
In his systemetization of the laws of marriage, this period-
ization is perhaps best illustrated: .
1, Before the Sinaitic legislation a man could marry any !
woman whom he happened to meet on the street by merely taking
her into nis house, ... Pl ol 247 Guc 2> o pam sp”
VOIS LA /JUJ LIVEV r

2, The Sinaitic legislation provided that this sct of

taking a woman for wife had to be done in the public eye.Z ([
YV TE Wic 0 Puo 350 oxl Il (D o51s a2 ganyl
190i3 18 IIA St (e s 2Ap

where
In the Moreh,/Masimonides 1s not so exclusively interested in a

mere ststement of the actual law but also in its rational, he

even supplies the purpose of this Sinaitic chango:s»\ N 1e ICP 'S o
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So that none could escape responsibility toward his partner
in marriage due to the noncommittal character of a private
arrangement, marriage was transformed into a public, official
ceremony. This act can either be performed by com latio
carnalis or by a written docmnent.r In the course of the same
philosophic discussion Maimonides also transcends the princi.
ple of the mechanical periodization of history, as if this
had not been sufficiently revolutionary for his time and relil-
glous environment, He not only notices historical change in
the law from one period to another but also transitional bonds
between these periods by which they are held together in a
unity of history. He states that Sinaitic marriage is not al-
together different from pre-Sinaitic intercourse but merely rep-
resents 1ts legalizecd, officilally accredited form:ed?ef.ﬁs:'r,a'
X’b,a))u ~ 2t I o JS'TA) 2D WA JAn ) ¢
2 AJA, 99> [ANE 7’/) 2y pUc NN uS,zA/ﬂ W

273 aar 3 ol Aaas> A)A)> _st< .1()475 /&« y.u;vo
2 R1rav
I.e. even the institution of the dALAD to be paid to the wife
when she is divorced is merely the modifi ed,moralized form of

the pay which a prostitute used to recaivo.v
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If not the most comtroversial, certainly the most widely
discussed aspect of this theory of transition between the pre-
Sinaitic and the Sinaitic period which Maimonides proposes is
the treatment which the problem of the rationality of the sac-
rificial cu‘.lte receives at its hands, Before Sinal the tribes
of Ismel, alongside of all other ancient peoples, engaged in all
sorts of heathen practices, The neceasary first corollary of
the Biblical effort to reveal and institute monotheism is the
effort to combat these 0ld forms of idolatry and polytheism
which 1t came to l'n:lpplnnt:.g This goal the Bible attempts to at-
tain by two different methods:lo one is to legislate their com-
plete abolition and to promise in the name of God an effect op-
posite to the one aimed at, so that, for example, misfortune be-
falls the man who engages in them in order to receive boutiful
fortune; the second and, perhaps, more pedagogic method is mere-
ly to reduce them and transform the subject to which they are ade
dressed, Of the latter method the sacrificial cult is the out-
standing example: originally men offered numerous sacrifices to
numerous gods in mumerous sanctuaries; by biblical ordination
they are to sacrifice to the One and Only God on only specified
occasions in the one and only Temple at Joruulon.n

Hlimonidealeenvislgea the obvious objection that, if it
is really true that man's nature 1s incapeble of suddenly adjuste
ing 1tself to the lack of a cult to which it has been used and

|
|
|
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that, therefore, such slow transitions are regquired as is manie.
fest in the blblical legislation concerning the sscrificlsl cult,
70d could have changed this nmature of man, He snswers it by say-
ing that, though, no doubt, Cod couldf;:vc done, He does not nor
; ever will want to de it, If man's nature were such as not to re-
. quire self-conquest for the doing of good but would do it natural-
. 1y, all the commandments of the Eible woulc be sure rfluous and,
what 1s more, man would no longer be man &s we know hix for whom
the doing of good consists not of doing certain specifiedi, ine
herently good acts dbut rather in overcoming his evil inclination,
/‘g’---.hé‘/ﬂ » %-‘7; S): £ /y?’ ”d O;;k ‘)R TACA In- v
d‘lm _'jrl/" /e 3’30 ?J ?/fdl‘ﬂ_yx /:gt _'J;’ Ak
/qﬂ? /cé,{cl./iguu) NMNOA 021)1 Wor wrd a, A’ 0 XN o??

1S D et ... PIR% 195 1Er 35 al2d 3L oF wd
‘df ) ¥ ’ ?'e X . ' (t by )r (J) Pb-
e fist vowa 115 ame (pre gyarm Cie 35 XAl Ay
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In other words, the chief aim of man is not so much being good

as rather becoming good, This is expressed beautifully in the
very closing and climectic words of the "Guide of the Perplexed”
(ch, 54): "This is (man's) ultimate purpose: that he grow per-

fect to the true perfection which is peculiar to him, For its

sake he is worthy of eternal existence; in 1t man is nn."n

14

Munk™ "~ translates "eternal existence" as "immortality," but
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Hermann Cohen would, no doubt, have understood it as God's guar-
antee to man that he will exist eternally on earth for the sake

of the infinite ethical tnnk.ls

The interesting concept of "divine deceit” plays a rdle
in this argument, In Ibn Tibbon's translation this entire pede
agogical device of God's is referrodﬁu_yoSw WITD pegP QSMJW
which can, perhaps, best be translated as "the counsel of God's
doceit.“ls It declares in effect that, since man's nature does
not permit of streight-fdrward, complete and instantaneous per-

fection, since it would, furthermore, rebel even against the an-

nouncement of a future perfection which contradicts his tradi-
tional usages, God uses the deceit of permitting the perpetua-
tion of these usages, in a modified form, no doubt with an eye
toward eventual abolition when man, by their reduction, can en-
visage such an eventuality. That, of course, 1s exactly His
procedure with regard to sacrifices, Rawidowical7 is horrified
by such anthropomorphism in the great Maimonides which would as-

cribe deceitfulness to God: "In ascribing 'orma to God, He be-

comes positively nesr to man,,.How fare (sicl) this "method" is
from the purified conception of God, on which his philosophy is
based!"” Indeed, if by "divine deceit" Mailmonides intended to

make a judgment of the nature of G,d he would be sorely contra-
dicting the spirit and letter of his own theology. But Rawédowicz
would merely have had to study the concept of ¥’? and "legal

fiction" in general philosophy as well as in the usage of talmudic

<
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Judaism to dissolve his fears, It is to be assumed that Maimone
ides did not mean that God is actually deceitful but that, in
order to understand the significance of the sacrificial cult in
the context of the legal system of Judaism, and without elther
having to revise the principles of that system or our understand-
ing of the purposiveness of God's legislating activity, we must
explain it in this fashion, otherwise we could not explain it at
all, In a sense, therefore, it is more a "human deceit," a
"humen fiction" then a "divine deceit” or "divine fiction." The
word "divine" designates the origin of the law, the word "fic-

tion" the manner of making this law humanly comprehenaiblo.la

In this sense, the "divine fiction" of the retention of
the sacrificial cult is part of a much larger concept in Maimon-
ides' philosophy of law., In his introduction to the ArIne» 200
(beginning of principle 9), where, in complete accordance with
Moreh III, ch, 31, he divides the law into three classes,those
which eim at instilling right opinions, right sociasl mores and

right social attitudes, he subsumes sacrifices in the second
class, The beliefs which underlie this second class, now, are
not "true beliefs" in the sense that they refer to an existent
external object but are merely "necessary beliefs" without a cor-
responding real object, which induce the kind of action, however,
that 1s required by human aociety.lg Alternately, even with re-

gard to the nature of God there are such "neceassry beliefs.”
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For example, if men realized that good actions are to be done
not because goodness will be rewarded and evil punished but for
their own sake, they might not do them et all, Therefore,they
are taught the doctrine of reward and punishment and must be-
lieve 1t.20 " These are not "objective truths"ot

but merely subjective and necessary,
in the same sense in which sacrifices are necessary, namely as
a concession to the weaknesses of men. Thus these "truths" fule
fill a function very similar to that of the famous Thirteen
Principles of Falith, They are not satisfactory or adequate in
themselves but in practice lead to the desired end, soclal wel-
fere in the case of "necessary truths," abolition of idolatry in

the case of sacrifices, immortality in the case of the Thirteen
2

Principlea.2

//ﬁ;;;r£ha expression égcaa, men's nature cannot "suddenly"

adjust iteelf to the lack of sacrificial cult,23 it might be de=-
duced that slowly the cult might be abolished, That this is im-
plied as the personal wish of the philosopher should be quite
clear at this point of the exposition, In fact, however, and in
his capecity as codifier of authoritative Jewish belief and law,
he goes to the opposite extreme of stating, as he is required by
orthodox tradition, that even in the extreme end of days,when
the Messiah will come, far from abolishing sacrifices de jure, as
the destruction of the Temple has abolished them de facto,he will
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restore than.24 Of course, it is obvious that to refer the vallid-
ity of an institution to the messianic end of days is a conven- 1/
ient dialectic device of postponing it indefinitely and thus ine
validating it for all practical pwrposes, The talmudic rabbis
often used it when they could not solve a problou.25 Rabbi
Chayim Dor Shavalzs gives an excellent example of how MNsl monides
uses this device and interprets it very well, Talmud B,Ketuboth
110 b reads: "Anyone who lives outside of Palestine is like an
idolatar,"” In Maimonides' formulation of this law, however, 1t
takes on the following rormzzv "A man should always live in Pales-
tine and one who leaves it is like an idolator,”’ In other words,
not anyone who lives outside of Palestine but only those who
leave it to live somewhere else are like an idolater, In this
way, the basic precept obliging every Jew to "settle in the land”
is referred forward to the time of the Messish and thus made
practically inoperative, c“lh' 5335/&»0/' L JLUMU" 2d”
‘f:)):)/ﬂ_;r’ o3l Woe 10 prZp awZn
Maimonides thus successfully avolds the pitfalls of all rat ion-
al interpretation of Jewish law to Orthodoxy. A}ready Philo of
Alexandria was confronted with the conclusion dreawn ©r some hel-
lenistic Joews from his emphasis upon the allegoric meaning of

Biblical texts that, as long as they believed the 1deas thus con-

veyed, they did not have to obey in practice the surface form of

the commandments, e warned that the Zible has to be tgken on
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both levels, not one alone, the literal and the lllegoricnloes
Equally Maimonides makes sure that his rationalization of the
law is not to lead to ritual neglectfulness: "The mob of men
with its weakness will think and say to themselves: 'This has
been forbidden, or that has been commanded, for this ulterior
reason, I shall be wary of that for the sake or/:giczommlnd has
been 1ssued and not let my heart tempt me to violate it,' 1In
this manner the force of the faith would be lost, Therefore God

hid the reasons of the h-."zg 0

In the same manner, too, it
might be thought that, since the sacrificial cult was originally
instituted as an antitoxin to idolatry, when the danger of idol-
atry has passed, the sacrificial cult can be dispensed with,

That, however, would cause "the loss of the force of the faith,"
The validity of a law is, therefore, preserved hronq the circume
stance which caused its promulgation, In his own words?oa "A
court cannot invsl idate the law or the stipulation of a previous
court unless it be greater in wisdomead Iin kind than its predeces-
sor, even if the reason for which that law or that stipiation was
promulgated no longer exists," (One should, perhaps, compare the
philosophical problem of Marxism whether the "superstructure"” can

continue to live beyond its economic determinationl) At the same

time, however, while the validity of the law of sacrifices is
theoretically retained, it is by the device of messianic poste

ponement made practically Inoperative, It is important to refrain
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from simplifying this admittedly somewhat complex theory by
formiating the thsdey shilel Eptods propoands s tat FV°
?S;'”ZJ WRYAT U é’gv.nc p]fgf.'."u long as men will live on earth
there will be idolatry on earth,”" This theory of imnate polye-
theism is in itself philosophically and theologically very ine
teresting, but it wrongly interprets Meimonides to mean that be-
cause of the still existing, eternal danger of idolatry the sac-
rificial cult is retained, No more than the enlightened philo-
sopher may disbelieve the "necessary truths" of reward and pun-
ishment, though he is aware of their purely pragmatic function
and though it seems practically difficult for a man to believe
something which he knows not to be true, can the sacrificial
cult be invalidated even in the contingency that all idolatry
should vanish from the earth,
Even as competent a scholar as Munk, sensing Maimonides'
dislike of the sacrificial cult but overestimating his hetero-
doxy, let himself be completely misled in this complicated but

basic matter, In Moreh III, 46, after enumerating certain forms

of sacrifice, Maimonides adds the words: "iZ'? WS 15511 - "and
all this is for those who want 1t." From this Munk dodncol52 |
that Maimonides consid:rs the entire sacrificial cult voluntary

and not obligatory upon anyone, "L'auteur veut dire que le
1législateur, par toutes ces prescriptions, me voulait que rég-
lementer les sacrifices pour ceux qul pratiquaient volontaire-

ment ce genre de culte; car, comme l'auteur 1'a développé plus

haut, le culte des sacrifices n'était qu'un accomodement aux
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usages du temps et plutdt toléré qu'ordonné."” It is, however,
absolutely impossible to believe that Malmonides considered the
entire sacrificial cult to be only voluntary. Such utterly bla-
tant opposition to Jewish Orthodoxy, though consistent with the
spirit of his theary of the cult, he could not afford, In ef-
fect, the statement under discussion follows immediately upon a
list of the different sorts of _A/éjﬁ which are permittedb y Lev,
2 and which are indeed voluntary, - but only these pnglcuhr

sacrifices, Of them Maimonides uyl?spya WA 1)) A ) AO(~"
AS k' Jsfmm\ ALY 3ARYl IS xR 0] AREND ALSN ;A Y]
&'Z77 _A/_/}N}- a).\-yl 2YR WS K 7_g_k WIKN AL [N ;91 Ry~

12 & WA YA N A brpt- - ;'Lay' 22fA VA 'Y

"5l v 3o F.»v 213191 A?JJ“J
And even in the disputed passage of the Moreh itself he adds the

qualifying phrase: "This sort of sacrifice” - U: ”a [ 260y
ﬁf/}/lfc ;-S) .sh;; (g_fk.}j.ya?ré ;;), aq;aa'o_'/p’lwo -_)}?
34 *“wlp l»w' 18 7143 Supn t7mens, 35> IR

Before we can now proceed to formulate the obvious criti-

— e —

cisms that must be leveled at this entire rationale of sacrifi.
cea propounded by Maimonides, it is necessary to make one more
observation, Maimonides' course of argument runs somewhat like
this: all Biblical laws have a rouon;35 therefore Biblical law
must have a reason; I can detect no reason; therefore the reason
must reside in a historical situation which has meanwhile vane

ished, The historical situation thus fulfills the function of a
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real hypothesis for him, not that of a given, empirical fact,
This becomes clear in such a statement as in Moreh III, 48:

Q'S;ﬂ'l ?oo Ibg\ e AY /f}” JAI"D P ,\Sl 7()8 2/0%c 6’/"‘"
o 1> 22 Sk, 935 uby pr3 12 00 e o7 pu 57 1S
" ?ﬁf o200 1, S T cbf‘ e )IAJUATA RIATA
DAS naow yuyel pvs pas 05 A% "3-1_’}""":/37"’

The historical condition which negatively csused this specifiec
law is not certified but assumed in order to explain the law,
Similarly Moreh III, 49: / anfs (ya ,p-fawp '(,7.7 YTy .Xq'
/ S,/)r* VAL D) ")a/m f"d )2 WP AV ) D NI Ak 75}1
K //ﬁ’ 7'5 AT ng nyvey 0.}‘5{3/ _A/ﬂzw('ﬂ N yﬁ’fﬂ 067
,\S'M}/;ﬁ‘/x Jxl é;n)./\h:riv JWS OAD J;) *J @A 730 'S /tk-
E'Pm",l'hil kind of hypothetical historic reasoning leads di-
rectly into the urgent criticism of the entire theory. To con-
sider a law binding upon oneself because centuries ago it car-

ried meaning 1s asking a lot of human beings, Chief-rabbil Knksa

puts it very concisely: "Obviously this kind of explanation

is incapable of eliciting the enthusiastic approbation of the
modern Jew, It does not increase the present value of the cere-
monies of Judaism and it does not enlist on their behalf any
loyalties and motives other than the sheer willingness to submit
to the supposedly express Will of God," The "reasons" for the
sacrifices turn out to be really causes, and causes explain but

do not necessarily justify,
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Furthermore, not only is Maimonides' rationale of the
sacrificial cult inadequate but also self-contradictory. Due to
his commitment to Jewlish orthodoxy, he could not draw the prac-
tical conclusions which the men of the Wissenschaft des Judentums

drew from their recognition of the historical, conditioned char-
acter of certain aspects of Jewish tradition, namely that with
their conditions they too had lost all raison d'8tre, As in

other facets of his philosophy of lo.isvho had 1;.0 restrict his
heterodoxy to theory and stop where it might turn into practice,
Let 1t be sald in fairness to him, however, that 1t seems fair
to say without overly projecting modern terms back into history,
that, had he been able to be as consistent as his trend of
thought would indicate, he would have openly declared his posie
tion: the direction of change which is intimated by the reduce
tion of sacrifices aims st complete abolition., In fact, when
1t 1s remembered that not only spcrifices but also petitional
prayer, even all prayer is but a concession tc the weakness of
mn,aa he might well be criticized for perhaps too great consis-
tency, not too little, - at least in theory. If it were not for
the fact that Maimonides could but explain a given, not construct
a desirable Judaism, both his exaggerated historicism and his

inner inconsistency would have vanished automtienlly.sg
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Ageinst one last citicism, however, it is difficult to
see how Maimonides could be defended, since it is in no way con-
nected with his commitment to orthodoxy but refers to his very
theory of truth, It is perhaps his background in aristocratic
Aristotelianism which made him believe that the large mass of
people 1s incapable of understending the stark facts of religion,
He finds himself compelled, therefore, to stipulate "necessary
truths,” 1,e, untrue truths which lead to behavior in accordance
with truth, This seems neither philosophically nor religiously
tenable, It is made worse byxgircmatanco that, since he can-
not propose one religion for the mob and another for the men of
enlightenment, he nust demand belief for his untrue truths not
only from those who do not know that they are untrue but also
from those who do, Including himaelf.40 = Leo Strauaa42 shows
the disastrous consequences of this theory in the history of re-
ligion. Spinoza, unlike Maimonides not committed either to or-
thodoxy or to an unified religious doctrine, drew the perfectly
justified conclusion that, though the necessary truths may be
necessary for the mob, they certainly cannot be compulsory for
the philosopher.43 The men of 18th century enlightenment pro-
ceeded to the next step which harmonized with their early demo-
cratic faith in the universal sway of reason, namely that also

the mob could be so educated as to dispense with the untrue "ne-

cessary t.ruths."44 From here it was not far to the generalliza-

——
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tion of a Marx that all religion is a vest complex of "necessary

truths" in the service of the powerful which must be destroyed

if true truth is to emerge and if the oppressed are to be delivered,
3. Next a change was introduced into the laws of marriage

by the post-Biblical, pre-Talmudic rabbis in that they sdded to

the two Biblically permitted rites of official Wriage‘!s a third

which consisted in the exghange of money between husband and wife.46

. B e Wla e 00~ Ay Ty olen 13e panr Wil 3 51"

YLIRI0 139N ©05A ., This is an utterly astonishing in-
novation because thitherto marriage by money had been considered

as equally as biblicel as marriage by copulatio carnealis and by

a written docment.” Leter legal expounders even feared that
if Maimonides' opinion prevailed the status of marriages which
had been contracted by money might be detrimentally affected,
according to the talmudie principle that a legal problem which
1s in doubt must be decided rigorously if it depends upon & bibli-
cal interpretation while it may be decided.  leniently if 1t
depends only on a non-biblical 1nterpretation.48 A cdoubtful
marrisge, if contracted by money, would therefore have to be
treated differently than had been the custom, No wonder, there-
fore, that M nides' commentators unite in e chorus of ques-
tions: -:)pﬂ gl’-:(4=79 says: W _poato >eae g)" M-’}"’"ﬂ'? 249 35"
'.']fw .R(,ﬂ 'M'f'"'”'r': o 'Plff RMI..And in Maimonides' own time he was
approached with this objection: )CP: Ve 'P:g're Awvile O _y.‘m"'

Ptvan o w3 8 138 it o Arep wnme
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As he points out in his own answer and as the commentators

are quick to discover, the reason for this apparent difficulty
resides, of course, in the fact that, according to Principle II
of his introduction to the ,A&d 29, he, unlike all other legal
experts, does not consider any laws biblicsl that are derived by
hermeneutical methods, In other words, he realizes what no or-
thodox Jew had realized previously and only few realized after=
ward, that the rabbis not only explained but also innovated when
they interpreted, It 1s not to be feared, however, thet this re-
cognition of history and change in the law inmduced Mesimonides
to become heretical, This view which he held as & theory and be=
lief in no wise affected his Halachah, As the commentators cor-
rectly roint out, though ¥aimonides calls laws which ere not exe
plicitly stated in the Bible &Jﬂﬂ ‘2PY, they retain their sta-
tus as KA YRV so far as practical legal effects are con-
cerned, -U(ﬂ %,52 says: e:upﬂ chf 2 5; '?]‘N U'::P!O A"
"3 (121 fArmt 92UA 3R 1l f'av S fre T17%2 tanl % 370a

-+
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And y‘?ﬂ {'d4”  more specifically realizes that though there

is in ¥aimonides 2 theoretical distinction between marriages by

document and copulatio carnalis on the one hand and marriage by

money on the other, there is no practical difference betwpen them:
N N [ ) (prote 23w FoM 3’5k Pk ')A?I wl 2*

Ve )COJ I~ 7,ﬂj:§:Thia is clearly the csse also from N& mon-

ides' own words when he equates, so far as legml effect is cone

'\1!

h:_.:



«60=

cerned, (P'W/0 '3AY¢ with _f]'l,v oeﬂS‘OJS:) in his oMAZlA :54
and surely he would not have claimed that a :jw 0&5 I'-\B has
to be considered as [J3I, Thus, in the distinction between
@W’O 223 and RA”2/fc3¢ , Naimonides operates with the princi-
ple of ib‘ﬂy l’-’:’ , & stipulation for practical purposes, as he
will again in the case of ['7 ARZA /'3: Adolf Schnrlssagroca

with this entire interpretation: "Im Ubrigen gilt die Regel,

wo der Ausdruck 0"auf die Erklarung eines Bibel - verses sich
bezieht, wo wir es also mit sopherischer Schriftauslegung zu |
tuen haben, ist er gleichbedeutend mit KA“/<3, sonst hingegend 1
bedeutet er durchgehends soviel wie /J-v? ;" except that he does
not recognize or mention the theoretical difference between the

two terms of the first alternative, i

4, Finally, there is the period of the history of law
designated as /Ja)?ﬂ. In fact, Maimonides draws a sharper and
wider distinction between LA"/AIY and /_{A"W than probably all
other legalists, The most hotly disputed example of this is his
interpretation of the Eiblical {"r ALA /'F -

In Moreh III, 41 he interprets it nterany:s‘j&.&sg;v
y 12142 bj' ‘Zféﬁ Y:}o Jm,m?fi 0?7( o IR nl?a'e m.a ué;jé'
And he adds:®’ 2JI'o 2 T2 ﬁfl';yc,mm fjJ' IV A f}»,_pm

/JI @,oao A0 JUNY y# NIOD O, [1nwA y-) On-( (X _U.A/'»)-\
AFR VrFopn 13 /)/fo-e oA '5 e' @) 0‘&!,"’1# N AV ARA'O

~
(}JS d.}) CD:J"" J"_}-’ ?wg?a, thus implying, if not actually
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saying, that the rabbinic interpretation of IFJM /‘7aa rerer-
ring to monetary compensation does not accord with the original
meaning of the Bible, And yet, in "/-:‘ %73’/ gll) .ADIJ 5
he admits that the rabbinic interpretetion is not only enfarced
law but algo that it long antedates the rabbis of the Talmud:
K M'N__PT'S(' N N I I
/(771.1:« /cS;Jf ¢ VUA [ JI ['2f k;: 6-;9?(’ '@ 4&:
3431 () J& olvd s ;45,_; ye 2 1)) ol om /?
AR [RA Dot <. arlinr ¢ ks :M»/_'je IfARIE IR
?/‘(}-’f'- 21 1> W arvw 13707l /R
From this contradiction l!unksg concludes: "Nous avous donc iei

une preuve évidente que Maimonide, dans le présent ouvrage,suit
son opinion personelle, sans se préoccuper des décisions rab-

biniques!" However, NMunk himself admits that in Maimonides' in-

troduction to his Commentary on the Mishnah, which he wrote
prior to the Guide of the Perplexed, he states that anyone who
interprets " ¥9J Ak ;ufgr' (Deut, 25:12) literally is deserv=-
ing of death, Shem-’l‘ob6 quotes from the same souwrce addition-
al evidence to Maimonides' emphatic opposition to a literal
lex talionis: ’fapd ‘02 ALA» ,/)'D( VY RS 0!?,;-) o
".".'Z/A/XN’ Ak 2A10 il owd A Qip, Crrev 7’7‘:\1&/\ /'3'
On the whole it is utterly inconceivable that. the great liberal

and rationalist Maimonides should have endorsed, against Jewish
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orthodoxy and therefore, from the point of view of Jewish
orthodoxy to which he no doubt sometimes bowed,unnecessarily,
a literal and primitive lex talionis,

The statement at issue can also not be understood in

the sense which R, Moseh of Narbonislgivu to 1t, namely

o

the strict application of the lex talionis might entail great-

that Maimonides believed the talmudiec law to be that only whe

or damage, possibly even death to the culprit than he deserves,
and not otherwise, it should be replaced by monetary compen-
sation., This too, would contradict his halachic position in
the Mishnah 'I'cn:l--hs2 where monetary compensation is universal -
ly mrescribed, not only for exceptional cases, Also Sheme-
Tob's own explanation, that Maimonides would demand money
only in cases of unintentional crimes, not only equally cone
tradicts the Mishnah Torah but also Shem Tob himself is so
aware of this that he adds the final portentous words:
" J1jRe »>_plam.

The real solution of this difficulty is both mmuch
simpler and much mare radical, It lies embedded in his om-
inous words: ."J"JJA Vo L4 7/"?’ ATV 'S(’I'. This is the

equivalent of Ibn Ezra's famous phrase: " /3 {)Pﬂﬂ},"

Both indicate in their way that at the point where their
authors utter them they hold heretical views which, in def-

erence to the accepted norm and,perhaps, fearing excommuni-




communication, they dare not express in public, What is here
Melmonides' heresy? Shem Tob has felt it: ﬁ.S» A k&l'
l‘S: &'f!w" AR0 MS’ DA D _Ij!{_\j’-? 9 h\mf AP ovrnn
Yo Ky Prawe Lywe prploon O, AN wseg et A0

:?ﬂvé;ha N
But Maimonides does in fact distinguish be-

5
‘

tween the original intent of the Bible and the varying inter-
pretation placed upon it by the rabdbis, Certainly he accepts
the verdict of the rabbis; it is in his own l1liberal spirit.
But, as he says in so many words, he realizes with his keen
sense of history that it is not altogether what the Bible meant,
Munkssacknowleﬂgos that this is the real explanation, but he
thinks that the difference between the Guide and the Yad is the
difference between Maimonides' personal opinion and his re-
echoing of accepted norm, whereas !t is in fact only the dif-
ference between his theoretical historiography and his prace-
tical exposition of the valid law, As in the case of the mar=

riage by money which Maimonides labels as post-Biblical, he

distinguishes theoretical knowledge from practical law. It
seems more than coincidental, therefore, that Mishnah Torah
r_'j/" S,;M I, 6 in the Padua edition, instead of our

text ' 1) /») 1)'a2 a"my 0P /5;" reads: " 37 /SJ

003'#3‘." (The methodology of ['¥ ARA / '7 must be exactly repro-

duced in the case of the laws concerning the purity of the camp.




«64-

Again in the Moren®? Maimonides says: "glb :JF? ,J.'M! A2 2!

AOY IR2)D AN0 /.M." Again l-hml:65 draws a-felse-distinc-
tion between Maimonides' personal, legal opinion and the object-

S\ aimont-

ive law which he accepts, Again in the Mishneh Torah®
des enumerates quite simply all the rabbinic enactments),
Finally it must be noted that Maimonides' deviation from
orthodox theory is not quite as great as may first appear to be
the case, From what has been said hitherto it might be taken
that the following formulation correctly describes the situa-
tion: Maimonides believed that while the rabblis taught that one
who causes bodily or other damage to snother is tob e punished
by being fined a sum which correctly assesses the value of the
damage done, the Bilble taught that he should be punished by
being inflicted with the same bodily or other damage. Other ore
thodox Jews, on the other hand, believe that what the rabbis
taught corresponds exactly to the meaning of the Bible, Actual-
ly, however, the difference between Maimonides and tl® rest of
orthodox Jewry is not so great., Samuel At1as®7 brings that out
in the following argument: Mishneh Tgrah, E’J k'?-lj// j:&'"’:
;:03. N I }JJ' /3 6:7'/&“ 0// /J\' 7(&)",)7 )dy’ @0
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"That which 13 written in the Bible:" As a man has inflicted an

injury upon another, so shall he himself be inflicted” does not
mean that he is to be wounded as he wounded another but rather

that he 1s deserving of losing a limb or of being wounded as he

wounded another, but he may pay him whom he damaged. This is
meant by the Eiblical injunction: "You may not take a (monetary)

substitute for the life of a murderer,” 1,e, only for a murderer
financial retribution i1s not permitted, but for one who merely

caused the loss of a limb or wounding, it is," In other words,

Maimonides believed that in the days of the Bible criminals

other than murderers were to be punished in one of two ways:

either in sccordance with a primitive lex talionis or by monetary

compensation; the rabbia, lMaimonides belleved, changed this in-

stitution in that they completely eliminated the first and uni.
versalized the second alternative, This argument of Atlas is
further strengthened by a consclentious reading of the relevant

passage in the Moreh itself (III, 4),something that Atlas him-

self does not seem to have noticed: after his literal interpre-
tation of /'a' ALPA /l?, Maimonides adds:sa.'é;)x 5;#*5 /[Mﬂ”) ‘);.J' P‘]'
- "but the man who was financially demaged (and who is, therefore,
entitled to ask that an equal demage be imposed upon the eriminal)
may forgive and be generous to his injurer," Actually, of course,
not only one who was financially damaged but also one who was
bodily injured may sct in that manner, because 1f that were not

80, thers would be no sense in Maimonides' further statement that




"only a murderer ' may not be let off with a mere monetary penal-
ty. Al-Charisi translates, therefore, more according to the
sense thaly the wording: 'f’ J”S S Arls P> J;ﬂ, Sy
"He who 1s damaged (either financially or bodily) may forgive
him who injured h.’m.69 Thus what Atlas deduces from the Mishneh

Toreh can also be deduced from the Moreh Nevuchim, Such a thesis
too, is radical enough to justify Maimonides' fearful words
Cyor pyo il a2z "

5., Whereas the previous four pericds in the history of
the law refer either to the past or to the present, the fifth
and last period refers to the future of the messianic period
( p'ﬂvﬂ i”"'A), Maimonides' opinion concerning the effect of
the advent of this period upon the status and nature of Jewish
law 1s particulerly important and may, a2 priori, be expected to

shed much light on his philosorhy of law in general as well as

on the place of law in the rationalistic strain of Jewish thought,
From the history of all messianic and pseudo-messianic movements
in Judaism and C,ristianity it 1s well known that that messian-
ism which is associated with a broad mystical outlook, = 1,e,

ell messianic movements which actually occur in history, since
rationalistic messianism, due to 1ts very nature, cannot appear
in history but only in the infinite end of time,Tz- is also in-
veriably intimately connected with definite antinomian tendencies,

The general concept which always lies at the bottom of such mysti-




cal messianic antinomionism 1s simply that the law 1s ordeined
only for unemancipated, unredeemed, pre-messianic men end that,
therefore, the appearsnce of the Messiah sutomatically abrogates
this law,

This after all, is the simple explsnation of St, Paul's
basic Christian antinomienism, "Christ hath redeemed us from
the curse of the lew, being made & curse for us,.,.Brethren, I
speak after the manner of men; Though it be but a man's cove-
nant, yet i1f it be confirmed, no man dissnnuleth, or addeth there-
to...Wherefore then serveth the law? It was added becsuse of
transgressions, till the seed should come to whom the promise

was made."?s

In other words, by Flrst Adam's sin the law was
made necessary and, though by no man, by Second Adam's atonement
1t 1s "fulfilled.” Let it not be thought, however, that this
arcument 1s pecullar to Christianity. Also in Judaism, when the
Nessieh was belleved to have finally come, the law was thereby
believed to be ended. Of the Sabhatian movement Gershom Sholemv4
writes: "If the structure of the world is intrinsically changed
by the completion of the process of Tikkun, the Torah, the true
universal law of all things, must also appear from then on under
a different aspect, Its new simificance 1s one that conforms

with the rrimordisl state of the world (prior to First Adem's sin;

"Natural Law"? ;author), now happily restored, while as long aa

the Exile lasts the aspect it presents to the believer naturslly




conforms to that particular state of things which is the Gd uth,
The Messiah stands at the crossing of both roads, He realizes in
his Messianic freedom a new law ("the new law," "the new cove-
nant", "the new testament" (authorv, which from the point of
view of the old order is purely subversive.," And he quotes a
description of Moses H331275 to the following effect: "It is
their custom (the radical Sabbatarians) to argue that with the
arrival of Sabbatal Zevi the sin of Adam has already been cor=
rected and the good selected out of the evil and the "dross,”
Since that time, according to them, a new Torah has become law
under which all manner of things formerly prohiblited are now per-
mitted,.. A9
Maimonides emphatically contradicts such a view of the
effect of the messianic advent upon the law., The law as such
remains completely unaffected =nd retains its validity. This
legal view rests on the philosophic consideration that, to use
Sholem's formulation once again, it i1s not true that "the strue-
ture of the world is intrinsically changed by the completion
of the process of Tikiun" and that, therefore, "the Torah,..must
also sppear from then on under a different espect.”" On the con=-
trary, "Do not believe trat in the days of the Nessiah anything
of the (natural) course of the world will vanish or that there

will be an innovation in Creation; but rather the world will

i
continue its (natural) course,” ¥hatever the changes that the




advent of the Messiah will work, the translation from the pre-

messianic to the messianic period will be as natural as was that

from the pre-Sinaitic to the Sinaitic period, Thercfore also the
Messiah will not need to reveal himself by any supernatural,
miraculous signs, "Do not believe that the King Messieh will
need to do signs and wonders, innovate snything in the world or
will ressurect the dead, etc, The matter is not thus, The prin-
| ciple of this matter is that this Torsh, its statutes and or-
dainments 1is eternal.”?e b It appeers likely, furthermore,
that ¥aimonides was induced by the fear of other, heretical,an-
tinomian views regarding the effect of the advent of the Messiah
upon the law to write: "At any rate, the way in which these
things (the messienic period) end their details are is not basic
to the faith, Therefcre, a man should never concern himself (ex-
cessively) with aggadic things, unduly extend his concern with

¥idrashim which deal with these and connected matters, nor cone

sider them basic, for they lead neither to the fear nor the love

of God,""?
| How justified this fear cof NMsimonldes wes 1s testified to

by the brief but pungent and powerful dissent which the Rabaj his

great commentator anc critic, adjoined to the santenceeq that

"in the days of the Messiah nothing of the natural course of the

worki will venish:" "But is it not written in the Torah331 "And I

will cause evil beasts to cease out of the land"1" Tt is clear,
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of course, that the Rabad was not small enough a man to match

mere biblical knowledge with his opponent, The purpose of his
comment is that there will indeed be so fundamental and "in
trinsic" a change in the nature of the world that even evil

beasts, otherwise an integral part of the world which we knew,

will cease to bel In the same spirit he argues against Mzimoni- ~
des' view that the Messiah will not need miraculous signs to re-

82
veal himself, Whether even broader intimations are contained

in his dissent is a subject worthy of investigation, At first
sight 1t seems perfectly possible that the Rabad's well known
mysticel 1nc11nation383 might also have led him to the antinom.

ian conclusions which are current in Kabbalistic literature
with respect to the days of the Messiah, The specific scriptur-
al proof which the FRabad uses is effectively nullified by Maimone
ides! principloasathnt all these passages mre to be understood
as "parables and riddles,”

In order that this interpretation of the controversy be-
tween the Fambam and the Rabad concerning the effect of the ad-
vent of the Messiah be unassailable, another dispute between
them must be explalined which at first sight might appear irrele- |
vant in this connection. In /6’" - ﬂ?{(ﬁ’ 0! Eaimonides
writes: "All the prophetic books and haglographa will become
vold in the days of the Messiah except the Book of Esther which

will remain in force like the Pentasteuch and the laws of the Oral
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Law which never lose their ~|r|1'.|.inlij.i'.y."a4

(The exceptional perman-
ence of the Book of Esther is derived in talmudic law from Ester
9,27: "The Jews eatablished and agreed, for themselves and for
their seed and for all those who joined themselves to them, so

85
that it would not pass, to keep these two days....") Neuburger

believes that this proviso gqualifies and narrows down the per-

manence of the law: "Die Unverganglichkeit der Torah is aber
auch fur ihn (Maimonides) ein Fundamentalsatz und nimmt in seinen

15 Glaubenslehren einen hervorragenden Platz ein.Dagegen werden'

alle Bucher der Propheten,,.in den Tagen des Messias ungultig
werden," More barfling even seems the fact that the Raovad, who
has been seen at least to hint at the great altering effect of
the advent of the Messiah upon the world and the law now appears
to insist on the unabrogability of even those books which Maimon-
ides, who was seen to insist on the permanence of the law, wants
to abrogate! He remarks that not the books but merely the read-
ing in them is to cease (presumably because the law "will be writ-
ten in the hearts of men" so that they will not need to look them l
up in material I:ov:m:*a6 /A/'ﬂe »0 l’ﬁ?&w‘”’ $"’ 23 Z"J”
) ns'ed,_ma Ar wpon P13 el 106t 191K : fom e />.> Onk

B TR N _)V?fg:l' QM . Thus the Rambam's and the Rabad's
position on this point both seem to be of grave consequence to

the interpretation previously suggested,
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As regards the Rabad's statement, perhaps the following
analysis, admittedly somewhat pedantic, may solve the difficulty: {
he says specifically that the reason why all these books will
not be abrogated is that none of them does not contain some
'teaching:'"ilﬂs /A /'p( ”O_PP/W(';DQM he mean -w"Iin the i
sense in which it is, for example, used in Kidd, 40b as opposed

to, or at least different from practice: /¢! /”75 5 -yy'
',‘qu‘: '?/ﬂs pred nA'PT G ayu-s:'?d 202. In that case nhis
meaning might be that for purposes of theory, not for practice,
all the books of the Bible will be retained even in the days of
the Messiah, thus not contradicting his intimated view of the
effect of the arrival of messianic times upon the law. The en-
tire stress on the question of reading or not reading these books,
rather than on obeying them, as well as the existence of a dise
tinction between J()?VS NJ”? and theory which was demonstrated
previously, tend to confirm this interpretation,
As regards laimonides, on the other hand, the following

question must be asked: f 21' fa’ _A_f}.:n? Mo J\IJS;),-) A y’ﬂ
reads: "The libation sacrifices which are detalled in the Book

of Ezekiel, the number of the sacrifices mentioned there and

the order of the sacrificial service which is indicated there

are excessive (as compared with Fentateuchal stipulations cone-
cerning these matters) and not normally valid ( J\f?leyrdoy /r;‘_),

The provhet rather ordained and detailed how "excessive" sacri-

|
|
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fices would be brought at the time of the dedication of the
altar in the days of the King Messiah when the Third Temple will
be bullt, Just as the princes offered sacrifices unlike those
which are normally offered at the dedication of the altar (of the
First Temple), namely on the Sabbath, so also the (messianic)
Prince will sacrifice in honor of his altar.dedication on the
Sabbath, as is there explained. So also the sacrifices which
were brought in the days of Ezra by those who had returned from
exile were excessive and unlike the normal sacrifices, But
those things which are normal are written in the Torsh as we ex-
plained them and as they are handed down from Moses our Teacher;
with regard to them, neither shall anything be added nor detract-

To be noted from this passage is firstly that prophets
such as Ezekiel and Ezra have a right to command temporary
changes in the law, Such changes are, however, strictly circum-
scribed, TIn the Introduction to the Commentary on the Mishnah
Maimonides specifies that these changes may be ordered only by
men who by previous proofs have shown themselves to be genuine
prophets, that they must be designated as temporary, not perman-
ent changes and that they may not include idolatry, LP'FJ'?DI"
VJS;I 10'5;:: ):m(’ wo 2 13 k54 1Jro’ e » & [eP3)D AXDJ
/Jj‘lj s 5 J;’ /kj'.( 232 VAR juh': Jcrl.)' fc1») k.‘f_‘jj- er

v 3w wZe vgve 3620 > e ifx@ om rems all? S

'JS oh’./\ (cS /u?ﬂ/v WOk A3 7*_;\«31 M? /e 2l _,4/.71#

['Sr A1) SJ;./);?# Juh‘)} 5 3':de 'I}'L' -)A/p,na'(
f\){, A\RVAT /Y V//4 C’gﬂr( 12 QAW L

Sueh prophetic suthorization for legal innovations ceased with
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prophecy itself; thus Maimonides referaaa to Xalachi as the
"last of the prophets" (" P32 (oo "), It was be-
queathed, however, to the rabbinic authority of the Sanhedrin.
This 1link 1s indicated in the Introduction to the Commentary by
the words: "even like unto what the Sanhedrin was to do with
1ts stipulations for the hour" - " ,'? Aa 07 on VL
370 A /32~ " and elaborated upon in Moreh ITI, 41:
I-JJC.?‘ Mlgd N IIAN 'Catﬂ( -\SZ.N fﬂ re’ e 1>m
” k70 901 (plyznr Vs el lﬁ? '9d /"J doa
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"Since God knew that it would be necessary at all times to add

something to or detract something from the laws of the Torah due
to local and temporal differences and similar circumstances, He
forbade all additions and detractionl,ag for otherwise the order
of the Torah would perish and it would be believed that the Torah

does not come from God, But He permitted the wise men of each
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generation, i.e, the Sanhedrin, to erect "fences" in order to es-
teblish the laws of the Torsh®® and to make these "fences" permsn-
ent, as it 1s written: "Make ye a fence fxr the Torah!"™ Thus He
also permitted them to abrogate some of the stipulations of the
Torah and to permit the forbidden for a specific reason and for
a special event, but these must not be made permanent, as we exw
plained the term "stipulation for the hour" in the Introduction
to the Commentary on the Mishnah, In this manner the one Torah
has been made permanent and applicable to all times and events
according to their needs," (I.e, by providing for changes of the
law in the law itself, this law has been made flexible enough to
endure,) Finally, when both prophets and Sanhedrins have passed
away, the Messish agsin will be entitled to make changes, But
these messienic changes, too, must be as temporary as those of
his predecessors., Here again tle phenomenon of the Messiah 1s
no more supernatural than were the prophets and the Snnhodrin.gl
Returning now to the psssace In A/ ,a)r O'Td 'y s 1t
must be asked: if, accarding to A7 A 9 u~” ') , all the pro-
phetic books will be abolished in the days of the Messiah, how
is it to be explained that one of them, the Book of Ezekiel, if=
self contains stipulations for these days of the Messiah? It
should be remembered that, when the extresordinary occasion of the
dedication of the Second Temple was past and with it its extra-

ordinary sacrifices, for the rest of the existence of the Second
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Temple the normal sacrifices came back into their own., Similar-
1y, Maimonides' careful formulation states that only ﬂ-’_’jﬁ"'
"At the time of the dedication" of the Messianic Temple - would
the extraordinary sacrifices provided for by Ezekliel be offered,
After its dedication, however, also in the Third Temple the Pen-
tateuchal sacrifices will be offered ngnin.ge - The final
conclusion to be drawn from this entire complicated matter 1s,
therefore, that the prophetic books and the hagiographa will
be abrogated in the messianic period only insofar as they con-
tain laws which differ from the Pentateuch and were promulgated
temporarily.

Whereas hitherto it was only possible to state what ef-
fects the advent of the Messiah would not have in Maimonides'

opinion, it now becomes clear whe the only effect is that it

will have., The Messiah will restore the complete and unchanged
Pentateuchal law in contradistinction to the antinomian, mysti-
cal view of messianism which, as was previously indicated,
thought that "natural”, pre-Sinaitic law might be reatorod.g4
"The King Messiah will come to restore the Davidic kingdom as

of old as foremost government, to bulld the Temple and gather the

dispersed ones of Israel; all the laws will come back into force

in his days as they were of yore; sacrifices will be brought,

sabbatical and jubilee years will be kept again as the law of

9
the Torah prescribes them," £ It 1s worth noting that "sabbati-

|
a
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cal and jubilee years will again be kept," for this explains
the further atipulatlongsthat the Messiah will reassign "all
Israelites to their respective tribes by making known that this
one belongs to this tribe and that one to that;" Athlgvprovol,

on the basis of Gittin IV,4, that the return of land to its
original owner in the Jubilee-year was aimed at having individ-
uals return such private property to the tribe as a social whole,
and that, therefore, the institution of the Jubilee~year had to
become inoperative when the tribes were exiled and inter-mingled,
In this form alone it seems to make society ret her than the ine
dividual the genuine possessor of the loml.99 Atlas, it 1s true,
adds that there are laws which do restrict private property but

fails to mention that they are intimately connected with the in-

stitution of the Jubilee-year, Dienendruckloo states correctly:
"When Lev 25,23 grorinds the Sabbatic and the Jubilee institutions
on the proposition ‘F7/) 'S. 'D. "for the land is Mine" -, opposi-
tion to private property seems to be indicated...” Thus the re-
striction on wivate property 1s even more profound, It may be
compared to the modern difference between nationalization and so-
cialization of property: whereas return of land to the government
of a society would constitute merely nationalization, it would
depend on the character of that government, capltalist or social-
ist, whether this return can be called mere nationalization or
also socializetion. Similarly the return of land to the tribes
in itself is not yet the end of the process of de-individualiza-
tion of property: once ret neprD to the tribe, it does not belong

to that either but rather ¥/ L S) 'S.- "for Mine is all the

|
|
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land." At any rate, however, the law of the Jubilee-year and

its implication of the "stewardship of man" and theo-socializa-

tion are put back into operation by virtue of thefact that the
Messiah will restore order among the tribes of Israel., Another
example of how Pentateuchal law 1s reestablished by the Messiah,
smother example for Hermann C,hen's beautiful epitome: "The

messianic 1dea 1s the hope for the future of humnnity.“101
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CONCLUSIOR

Loeking back upen the road which this imvestigation of
Maimomides' philosophy of law has traveled, it should now be pos=-
sible to assess appreciatively and yet critically what it has to

offer for our philesophical and theological problem of today. On
& larger and more practical scale, such a positive assessment of
the value of Maimonides' system of thought for the modern liberal
Jew was tried for a brief moment in the Imndian summer of German
Jewish, liberal thought. Men such as Fritz Bamberger in his "Das
System des Moses Maimonides, vom Gotteabogrifi'lnl Betrachtet,”
Berlin 1955, Leo Strauss in his "Gesetz und Lehre," ib., Nalum
Glatzer in his short anthology of Maimonidean phileosophical wri-
tings which was published in the series of popular Jewish stud-
ies by Schocken etc, btelieved that the rationalist interpreta-

tion of religion of our time suffers from a false conception of

what rationalism i1s, and that this fal lure couldbe overcome by
a return to the great rationalist scholastic of Jewish history,
They represented a sort of Jewish equivalent of the currently ram-
pant scholastic Thomism in Roman Catholic and even wider, none
Catholic circles, How far they might have succeeded in proving
their case cannot now be said, for their endravors were cut short
by the catastrophe of German Jewish history. They did recognize,
at any rate, some of the basic problems which are involved in
such an attempt,

In the preceding chapter on Maimonides' conception of
"the rationality of the law,” it has been shown that one of the
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cornerstones in the re-interpretation of Maimonides which this
small school suggested is historically and textually untenable,
There is more than a mere question of textual interpretation in-
volved, however, in the controversy between Leo Strauss and this
study as to whether Maimonides believed that the revealed law
could be exhausted by the penetrating analysis of reason or not,
In order to be faithful to what appear to be the facts, it was
necessary to show that Strausa is wrong in his claim that Maimon-
ides believed Revelation to contain a surplus of truth not ace
cessible to reason, At this point the question must be raised
whether Maimonides' position itself is tenable or not. The al.
ternative answer to the question as to what the function of Reve
elation is if not to supply mankind with truths which it could
otherwise not attain is the one offered already by Saadia Gaon
and which, though he nowhere seems to say so explicitly, must
also have been held by Kaimonides, an answer which still echoed
through the minds of the men of the European, rationalist en-
lightenment: to wit, that Revelation teaches truths which also
reason teaches but to attain which reason requires so much more
of historic experience and, therefore, so much more time that,
had mankind to wait until reason asctually has grasped them, it
might meanwhile perish for ignorance of them, Revelation, there-

fore, merely does quickly what reason does more slowly. (Cf.

4
|
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Friedrich Schiller in his essay on the Constitution of the Mo-
saic State,)
Leo Strauss now felt, correctly, it would seem, that

according to such a doctrine of Revelation, Revelation only ful-
fills an historic function, not 2 systematic one, that according
to such a doctrine Revelation may have lost its function even now,
and if not now, that it will have lost it at some time in the fu-
ture. In the long-range view, therefore, once truth will have
been attained to rationally and Revelation being merely a short-
cut to truth, it will have become meaningless, Religion, however,
Strauss feels, would refuse to let itself be defined as the his-
toric attempt to emancipate man from Revelation,

It 1s exactly at this point that the latest end most
concrete philosophies of Judaism have taken their initial start,
It is at this point that the great modern Jewish rationalist,

Hermann Cohen, st least according to the interpretation placed
upon his posthumous work, the "Religion der Vernunft aus den Quel-
len des Judentums,” by Franz Rosenzweig in his introduction to

the "Juedische Schriften,” breaks out of philosophic rationalism
and regains the traditional Jewish point of view by finding the
revelation of God to man not in any revelation of general, phil-
osophic truths but simply in the revelation of God's person to
man, in the famed "correlation.” It is here too that Franz Hosen-

zwelg himself breaks with Hegelian retionalism, in that he exper-
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iences Revelation to be the real establishment of the I-Thou
relationship between God and man, thus transcending the world
of man's ideas into a metaphysicel reality, From this new be-
lief, from this Jewish existentielism of Buber and Rosenzweig, )
the school of Strauss, Bamberger and Glatzer actually start out,
not from any fancied loyalties to the belliefs of Msimonides,
(Strauss' book on "Die Religlonskritik Spinozas" 1s dedicated to
Franz Rosenzweig.,) In the imag¥le of Rosenzwelg, therefore,they
tried to re-make NMaimonides, - and it is for this reason that
Strauss had to prove that also Maimonides breaks out and above
philosophic rationslism in his conception of the nature of Hev-
elation,

There 1s much to be said for both sides of the argu-

ment, It would appear indisputable that this religious existen-

tialism is truer to the original religious beliefs than the
rhilosophic re-interpretations of religion which Maimonides as
well as Cohen embrasced, That this is so cannot surprise:
existentiallsm begins, after all, with a phenomenological study
of what historic religion sctually is, upon the conclusions of
this study to base its own speculations, Whereas thephilosophers
of reli-ion do not begin with religion but with generally ac=-
cepted philosophic bellefs, to which they must then try to ad-
just their religions, COCn the other hand, much religious obscur-

atism can hide itself behind the convenient mantle of "existen-
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tlelism."” The confrontation of God and man in the revelational

experience of Rosenzwelig and Buber and, if Rosenzwelg 1s right,

aso of Cohen, is so personal and nrivate an experience that the
canons of reasson do not apply to it, Put the dogmatism and
fenaticism, the perversions and lies which have in the rast been
sprouted by men with "religious,” "conversionist" experiences med
not be recalled here! Becesuse of them and in cpposition to them
the liberal, enlightenec, rationalist theories of the 19th cen-
tury and the ensuing deterioration of religion took over!

On the other hend, and lastly, beyond the argument
from the faithfulness to the genuine doctrines of religion vhich
has been adduced in favor of tke position which Leo Strsuss
t;kes on this issue, there i1s sglso much in what he says about

the "economy of the kingdom of truths," It really would seem

"uneconomical” to have two sources of truth when one of them

will eventuslly yield all truth anywey, Thus there is a genuine
and legitimate issue involver in this controversy, an issue,fur-
thermore, which is of basic significance to all philosophy of
religion as we know it, This is in fact the entire issuve of phil-
osophy versus Revelation revived from the earliest MNiddle Ages

for our time, It is the issue between Cyristian liberals and
Protestant neo-orthodoxy; 1t is the issue between classic Jewish

liberalism and the movement of Bdale Te~shuvah who repent them-

selves of their liberalism., To enter into it further than has

already been done 1s impossible within the 1limits of this study.
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In the consideration of Maimonides' historicist view

of the law, the utterance of the late chief-rabbl Kuk has been
quoted In which he effectively drmonstrates the ultimate inade-
quacy of Maimonides' h'storical justifications of certain laws,
It has been shown even further that the one great danger to the
authority of the law which Maimonides himself recognized as
inhering in his rational explsnation of the law could be skirt-
e by him only by an ultimately dogmatic reliance on the divine
character of that law, He realized, as has been seen, that men
mizht easily conclude from their knowledze of the r easons for !
the law their own exemption from the observance of these laws
as long as they are mindful and obedlent t the purpose of the
laws, Ageinst this danger all he could and did say was: obser

vance of the reasons for the law does not exempt from the rrac-

tice of the law itself. He could not, however, rationally ex=-
rlain why this should be so, no more than he could -ive a reason
for the statement that a Jw which was originally legislated for
a specific historic situation should be retasined even when that
historic situation no longer exists,

The source of this entire difficulty resides in the
fact that to derive revealec law either from historic or from
systematic reasons 1s to make that law relative to these reasons,
depriving 1t of the authoritative, divine, absoluteness which
it possesses In 1ts unrationalizec state, For en arthodox Jews
this constitutes a real heresy; he can overcome it only by the

very dogmatism which he tried to eliminate by rationalizing the



law in the first place, What is a vice to the orthodox Jew 1s,

in this case, however, a virtue to the liberal Jew, Here is the
principle for the alteration, even for the possible abolition of
certain laws which is given by these laws themselves: their in-
herent meaninz and purpose, their historical cause and their pres-
ent validity, It will have been noticed that any changes which
Maimonides and his rabbinical colleazues have wrought in Jewlsh
law were based upon their vision of two points of time in Jewish
history, one the past of that law, the other the infinite future
of the law:that 1s to say, by, for example, showing that the sacri-
ficial cult suffered reduction in quality and quarfity at the hands
of Biblical legislation in the past, Maimonides practicelly in-
timated that, had the destruction of the Temple not sbolished 1t

completely de facto, further reduction to the point of camplete

abolition in the present and future would have been perfectly in
line with the s pirit of the Pentateuch; and, in the second place,
the tremendous functional, normative value of the concept of mes-
sianism threw the shadow of the future upon tne present for ex-
emple in the case of the duty to settle in Palestine,

It appears, therefore, tnat what was expected in tne
Introduction to this study by way of practical suggestions which
might arise t'rom it for our problems of today has in some sense
been fulfilled: also in our time, in ordey on the one hand, to
preserve 1n tact the unity of Jewish history and historic, Jewish
law and, on the other, not to be stultified by the dead weight of
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the past, it needs the loyalty to tradition together with the

liberal courage of one's convictions both of which Msimonides
possessed to an eminent degree, Historic unity is assured by

the glance backward into the past, - change, acquisition and

pm gress are based upon the glance forward into "the end of days."
If orthodox Jewry would not 1limit itself to the former, and if
liberal Judaism would not limit itself to the latter, the une
fortunate dichotomy of contemporary Judaism would soon vanish,
There 1s no reason in the world why today's orthodoxy could not
have the courage of Maimonides and liberalism his sense for the

meaningfulness of the past,
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Lau, "Ausserliche Ordnung and Weltlich Ding in Luther's
Theologie,"
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cf. also .JﬁL;ZW! WO Introduction, 3rd Principle,
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1932 p, 5

"Die Messiasidee," in "Judische Schriften," Berlin 1924,
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