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DIGEST

The International Military Tribunal which sat at
Nuremberg delivered its verdiet on October 1, 1946, cone
vieting nineteon of twentywtwo individual defendants and
three of six indicted groups and organizatlions, The forme
ulation of a judlcial tribunal te try the leaders of dee
foated Germany provoked wlide comment, mu@h of 1t eritienl,
Many asked how victors could fairly judge a losing enemy,

It was the purpose of this thesis to attempt an estimate
of the work of the Tribunel baged on the record of the trial
and the judgment rendered,

The Nuremberg Trial offers no precedent for a drumhesd
courtemartial of the leaders of a vangulshed stéte. It
‘stends for a 'f&ir' trial in which the rights of the
accused were respected, S8Still, it was the victors who
established the ground<rules and'aat in judgment, The
industrialists were not defendants despite thelr vital role
in assisting and supporting Hitler, The comvictions abt
rNﬁremb@rg were largely the result of the Germanie proclivity
for systematie records and the unexpectedly swift final
vietory, which placed files of documents in Allied hande,
Not until the Nuremberg Trial disclosed the German archives
was 1% known how eynical and brazen was the Nazi conspiracy
Tor aggression,

The trial was & collective trisl, but it was through
the 1ife stories of each individual that many hidden springs
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of the National Socialist State could be detected, What
marked the German slaughter of mlillions was ite cool,
impersonal organizational efficleney, Hitler came into
power beceuse of the failure of the govermment to provide
a solution to the economie erisis, HIis poliey toward the
Jews seemed to be determined by expediency,

BEven if the trial was imperfect and the representatives
of}the‘80v1@t Union charged the Germans with crimes the
Russians had committed, the trisl had to be held in some
form, A ocatharsis of the penteup emotions of millions of
people had to be provided and & record of what had taken
place duly preserved for whabtever use later generations
would make of 1t,

The trial ralsed many questions., The responsibllitles
of the indlviduals ind;eted, @f the German people, of
Prusslan militarism, of blg business, and of the German
natlional character were élaarer at the end of the trial
than they were at the beginnimg; They are c¢learer now than
they were during the trial, |

The Third,Reieh is the most completely dogsumented
totalitarian regime of recent times, and in this contribue

bion te history the trial alsc played its role,




CHAPTER I
QVERVIEW
(a) INTRODUCTION

If mankind really is to master 1ts destiny or control
its way of 1life, it must first find mgans’to prevent war,
80 long as 1t cannot, war demands wlll dictate the course
of our collective and individual lives, And if we are to
comeé to griﬁs with the problem of preventing war, 1t is
important that we know how wars are made, to what extent
they result from impersonal preésures and tensions,‘and
how far they are due to blunders or pugnaclty of individual
statesmen or politlieal factlions,

Never have the archives of a belligerent nation be@nrso
m@mplately exposed as were those of Nazi Germany at the
Nuremberg trial, In its preparation over a hundred thousand
captured documents were screened, about ten thousand were
translated, and over four thousand were used in evidence,
Some of these ran té several volumes, They were n@ﬁ old
records dragged to light by a subsequent generation which
knéw not how to value them, They were Iaid out in a court
room before the very highest of their surviving suthors,
whé; with able counsel and flrst hand knowledge, subje@ted
them to correction, explan&tion, and attempted justification,
The result is a.documentation unprecedented in history as to

any major war,
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Not until the Nuremberg trial disclosed the German
archives was it known how cynical and brazen was the Nazi

consplracy for aggression., Of course, in Mein Kampf,

Hitler openly declared his aim to acquire more territory
and to do it by war; but these only struck the world as
the mad daydreams of one bthen & prisoner. By April, 1939,
however, he had held supreme power in the German state
since 1935 and was in a position to order final preparations
for the war that began September 1, 1939, On May 23, 1939,
Hitler secretly reiterated to his high officials his purpose?
to éxpand "our living space in the East" and to "attack
Poland at the first sultable opportunity;"1 His ba@t with
the Soviet Union made him feel safe in going shead. On
August 22, Hitler again harangued his top clvilian and
militery officlalss
| Destruetion of Poland is in the
foreground, The aim 18 elimination
of living forces, not the arrival
at a certain line,eee I shall gilve
a propagandistlc cause for starting
the war, = never mind whether it be
plausible or not. The victor shall
not be asked later on whether we
told the truth or not, In starting
and meking & war, not the _right is
what matters but victory.®
Thus the conflagration was set, The rapidity with
whieh the (erman armies swept away opposition showed
that Germany was in no danger of attack, for 1t alone was
prepared for modern war, The appeasement pollcies of

England served as a green light,
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Moreover, the Nazl regime, in driving Germany toward
war and in conducting 1t, wage#l the most Prightful of the
world!s persecutlons against Jews, Catholics, Protestants,
Fr@emaéons, organized labér, and all suspected of pacifist
tendencies., By the war's end it had exterminated a stagger
ing number of human beings by gas chambers, gas wagons,
medical means, firing sqguads, overwork, and undern@urishv
mont; , Iﬁ had seized, trangported to Germany, and impressed
into forced labor around fiﬁe millione. The magnitude of
this planned reversion to barbarism taxes the clvilized
1maginétién and the cruelty of its execution‘tam@s credulity.

Too f@w,Amafieans zeem now to appreciate that only by

the narrowest margin and largely because of his own blunders

and the Russian winters did Hltler lose his war for control

of all Burope., But when the war did end successfully, the

surviving planners and executloners of this policy were

prisoners_in.American or allied custody. What was to be

don@?- | |

To expect the Germans to bring the Nazi war eriminals

o justice was out of the question, That was proved by

the farcical experiment after World War I, After World

War II, organized sooiety in Germany was in a state of

collapse, There wasg no euthoritapive judicisl syatem exw

cept remnants of the ¥iblertiy pertisan judieclary set up

by Hitler, German law had been perverted to be & mere exw

bression of the Nazi will,
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To have turned the men over to the antieNazi factions

in Germany would have been & doubtful benevolence., Even

a year and & half later, when Schécht, Von Papen, and

Fritzsche were acquitted by the Tribunal, they begged
to remain within the protection of the American jail lest
they be mobbed by’thevangry and disillusioned elements
of the G@rman'population. They knew only too well the
fate of Mussolini, |

Where in the world weme neutrals to take up the task
of investigation and judglng? Does one suggest Spainf

Sweden? Switzerland? True, these states as such were not

engagéd in the war, ﬁut powerful elements of thelr soclety
and most leéding individuals were reputed not bHo be imw
partial but to be either for or against the Nazl order,
only the naive or those forgetful of conditions in 1945
would contend that we could have induced "neutral" stabtes
+to assume the dubty of doing justice to the Nezis,

Of course, the vietors might have refused all re=
- sponsibility for either the safety or the punishment of
the Nazi leaders and turned them loosej however, in 1945
what thé vigtors had to confront was an inslstent and
world-wide demand for_immediate, unhesitating and indise
eriminating vengeance. Speedy oourtumartiéls yielding

Quick judgment and fast sentencing to death were called

¥ 01".0




The wisest, though not most popular, course would have
been for the victors to behave as elvilized victors and
take the responsibilities impliclt in demanding and accepting
c&piﬁul&tion of the whole German state énd population, Un-
1ess}history was to lay the war gulilt and the gullt for
organized programs of atrocities upon the whole German
people, some process must identify these individuals who
were in.féct responsible and maké an authentle record of

thelr deeds,

{b) BACKGROUND .

Thé idea of puniéhing war criminals, at least those
who had fought'unguccessfullys was by no means new in
history. Samuel killed King Agog, hewed him to pleces
b@forevthe Lord tﬁe anger of Samuel was sharpensd and
juStified by & sense of righteousness of his*caﬁﬁe, Joshua,
the 0ld Testament records, when the Hebrews invaded;the
land of Canaan, slew "b@th man and woman, yoﬁng and old
and ox and sheep and ass with the swordeeo bthe young man .
and the virgin, the suekling also and the man with gray
hairs,"” Vercingetoriz was put to the sword, In the more
hymane climate of the nineteenth century, when Napoleon
surrendered to the British.after his defeat at Waterloo,

" he was not tried but was rendered harmless by removal to
the rock of Saint Helena, although he had been universally

denounced as the enemy of the peace of Europe,
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At the end of World War I a 1list of 4,900 war criminals,
including the Kaiser, Hindenburg, Ludendorff, and Bethmenn
Hollweg, was eventually brought down to a bakerts dozen
by the refusal of the Duteh to surrender the Kalser, by
the reappearance of old cleavages of interest among the
&i@t@rioua powers, and by German resistance to the Alliesv
demsind to surrender the alleged violators of the customs
anafusages of war to forelgn powers. This, the Germans
gadd, was 11legal under Germsn law, They also pointed out
that turning over Germans ﬁo allied courts would only fan
the unreat flaring up all over Germany in the postwar
yoirs, |

Nine trials took place before the German Supr&m@‘court
inleilpzig two and a half years after the end eof the war,
0f“the 901 men tried, 888 were acquitted or the charges
were summarily dismissed for want of suffielent proof. Only
thirteen cases ended in @onﬁiétiona, and these earried
relatively short terms of imprisorment, A German major was
sentenced to two years in jail for the killing of French
prigoners of war, One man was sentenced to ten monthst
imprisonment, another to six months for mistreatment of
British captives, Two defendants were sentenced to Four
years for having taken pert in the sinking of a hospital
ship, theﬁnlana@very Castle, and then of having fired on
the Iife boats, This they had been ordered to do because

the captain of their submarine had believed the Llandovery

e e = ——




o

castle to be carrying munitions under the cover of its
red cross, had found that 1t was not, and had wanted to
destroy the witnesses to his erime o3

The Americens declared that the German military and
political leaders and the alleged violators of the customs
énd usages of war could not be gullty of crimes under
iﬁﬁernational law, since Ho intermational penal statutes
@xi;ted oﬁ such violations, The British, who during the
war had strongly favered trying the Kalser as will as those

guilty of violations of the rules of war, especially when

thevvielati@ms had to do with the use of submarines,
professed themselves surprised to find the names of Hindenburg,
Imdendorff, and Bethmann Hollweg on the list of the French
and Belgians, which at this point had been brought down to
896»names;4

Many of the Allied policies of World War II were
set b‘y the fallures of the policies of World Wer I, This

time, President Franklin D, Roosevelt s4ld, no stab=imethew
baak;leg@nd would spread among the German people, and he
demanded unconditional surrender, This time 1t would be
br@ught home to the Germans that war, aggressilve war, is a
érime,'that'they’had been not only the viectims of but alse
the participants in & eriminal regime, a criminal conspiracy

planted in the Prussian-Germen soll of militarism, and that

the uprooting of such evil growths must be thorough.
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(¢) NEGOTIATIONS

By 1942, the nations outside the countries occupled by
the Germens knéw without question that atroeities on an
enormous scale were being perpetuated against Jews, prisoners
of war, and civilian popwlati@ns. The underground movements
in Poland, Russia, France, and the Low Countries sent &

stream of information and circumstantial accounts to London

and Washington and Moscow. 'The Israelitisches Wochenblatt ,
published in Switzerland, regularly carpied news that reached
1t through the underground of the deportations and killings.5

The United Nations War Crimes Commission was officially
established in London on October 20, 1943, to draw up listas
of oriminals who would be tried in due course% Fifteen
nations were represented, including the Unlted States and
Great Britain but not the Soviet Union which in this as in
§ther matters preferred to pursue its own aeurs@,' These
lists did not include the names of the so;ealieﬁvmajor war
eriminals, | | o

In the autumn of 1943, the United $tates Secretary of
State, Cordell Hull, journeyed to the Soviet Unlon where
pg'and Molotov and Eden signed the Moséow Declaration of
Néﬁember 1, promising the trial of war criminals but naming
no one, It declareds

Those German officers and men and
members of the Nagl party,..who have

been responsible forese.atrocitles,
massacres and oxecttions will be sent
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back to the countries in which their
abominable deeds were done in order

that they may be judged and punlshed
according to the laws of these libere

ated countries, The above declaration

18 without pre judice to the case of the

ma jor war criminals whose offenses have

no particular geographical localization
and who will be punished by the joint
deeision of the governmments of the allies,®

Bven before the Unlted States entered the war, President
Roesévelb and Winston Churchill together had warned bthe
Germans that they would be held accountable for war orimes,
In a statement on October 25, 1941, Churchill declared,
"Rebtribution for these ecrimes mast henceforward take its
ﬁla@e among thé major purposes of this war.,? These warnings
wore often repeated in the course of the war by all the
warring nations, In March, 1943, the Unlted States Senatbe
and House of Representatives in & concurrent resolution dew
clared unanimouslys "The dlietates of humanity and honorable
conduct in war demand that the inexcusable slaughter and
mistreatment shall cease,,.and that those gullty of these
criminal aets shall be held accountable and punishedc®7?

The allied forelgn minlaters, as well as Stalin,
Churehill, Roosevelt, and indeed any attentlve reader of the
ﬁréss, hed no doubt whatever as to who the perpetrators of
these orimes were, The chief criminals were the leaders of
the Nagi Perty and State, the High Command of the Army and
Navy, the diplomets, the industrialists, the bankers, the
Judges, and the bureaucrats. Such members of the Roosevelt

administration as Seeretaries Stimson and Stebtinlus and
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Attorney General Blddle wrote a memorandum to the President
for the Yalta Conference on January 1, 1945, saying, "The
names of the chief German leaders are well known and the
proof of their guilt will nobt offer great Aifficulties."8
The German paoﬁle themselves wer@wnever to be formally
indicted, The French prosecution, alone among the four

victorious powers, made no dlstlinetion between the Nazls

‘and.the rest of the nation, The Americans were careful to

draw & line between the general population and those on
trial, Thomas J, Dodd, in his opening statement, sald, "As
eva?y German Cablnet minister or high of ficial knew, behind

the laws and decrees of the Reichsgesetzblatt was not the
agﬁeem@n# of the people or thelr representatives but the
terror of the concentration camps and the p@li@evstam@owg
Mr. Justice Jackson declared in his opening speech, "W@

have mo purposa to 1ncriminate the whole German people, We

‘know that the Nazl party was not put into power by a majority

of the German vcte,“ but by an alliance of extreme Naais,
Gérman r@a@tionaries, and the most aggressive of
militariats 10

| ‘Mr. Justice Jackson came to the trial with the firm
belief that aggressive war was a crimej that the idea of
n@utrality had beén outmoded by ﬁhe Kellogg=Briand Pact
of August 27,v1928, outlawing warg and'bhat individuals
who acted in béh@lr of thelr govermments were to be held

Tesponsible for what had previocusly been acts of stateg
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For him the outlawing of war was the cornerstone of the
new world order, Even the crimes agaim&t the Jews were
to be linked to a conspiracy to wage aggressive warfare,
Otherwise, Mr. Justice Jackson f@ar@d, the perpetrators
could not properly be brought before the court, The
Kellogg=Briand Paet, he sald, "had started a new era in
which the criminal re&ponaibility of stateasmen whe deliberae
to Ly res@rt@d to war in violations of treatles must be made
emaar;ﬁ "Since the German war was i1llegal in its inception,"
he awnﬁinﬁ@d, "o the United States was justified in abandone
ing the rules of neutrality, and ..owhen it came to dealing
with war criminaia the position of the President was
clearly stated to the American people - the launmching of
a war of aggression was a erimegt1l

The French expert in international law who was presentb
at the London conference, Professor Andre (ros, and the
Rusglans, remained unconvinced that individuals could be
tried for @emﬁitting War, 'Gros, taking the traditional
view of responsibility for acts of state, declared, “we do
not consider as a criminal violatlion a war of &ggr@ssion.
If we declare war a criminal act of an individual we are
going further than the actual law,"12 7The prineiple, he
thought might become Iaw in the yeéra to come, "but as it
now stands we do not believe these comelusions to be right,"
He said that what the conferees were doing in declaring

certain acts, like aggression, criminal was "a creatlon by
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four people who are just four individuals -~ defined by
thoge four people as eriminal vieolations of international
laws These acts have been known for years before and have
no% been declared eriminal violations of international
law, It 1is ex post facto legislatione™1® The Russians
(with their own experience of having been. declared aggressors
im:bh@'Finﬁigh War of 1940=41 by the League of Natlons no
doubt in mind) slded with Gross

Ultimetely, the Russians produced a redraft of the

c¢lause on aggression which was far narrower than what

Mp ., Jmsﬁi@eﬂjackson~had hoped fore. It declared the crime
to be ”agg?essi@n or domlnation over ether nations ecerried
out»byfth@ Eur@peaﬁ Axis in violation of internationsl
laws and treaties,'tlé

This was a useful and workable fwrﬁmla from the Soviet
point-of view, for, when the indletment was drawn up,

Estonia, Latvia, and Lithuémia were stated in it to be

' part of Soviet territory, On October 6, Mr, Justice Jackson,

wrote aformal reservetlon in a letter to the other chier

prosecutorss "This langusge is proposed by Russia and is
accepled to avold the delay whieh would be occasioned by
insistence on alberation in the text,*1S Nothing in the

" indictment, he declared austerely, was & recognition by

the United States of Russian sovereignty over these countries,
The London Conference named as defendants twenty=four

men and six organizetions. The ldea of indicting organie
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zations was mainly'hmeriaam, Mr., Justlce Jackson argued

that the individual members of one of these criminal

groups would be tried in due course on their own sccount

but that the adoption of the Anglo-imerican concept of the
conspiracy of a group, wuld help ¢larify the legal situation,
save time, and avoid holding innmumerable trials to prove

the same poinﬁ. ‘This proposal ran into no great difficulties
and was aa@epted, although the ldes of a conspiracy was
foreign to both French and Russian law,

The London Agreement of August 8, 1945, was drawn up in
accordanee with its far reaching purposes by the United
Btates, Great Britain, the Soviet Unlon, and France, These
four nations meted on behalf of the United Nations - thet is R
for the twenty-six countries that had gone to war with
Germany., The agreement declared that the signatorles, after
consulting with the Allied Control Council for Germany,
would establish the International Military Tribumal for the
ﬁrial of war criminals whoée offenses had no particular
‘ lQeation.

‘The charter of the tribunal, which was part of the Londen
Agreement, provided that the competence of the tribum&i
¢ould be chellenged neither by the prosecution nor by the
defense; that its decisions would be made by majerity
vote, the deciding vote in the event of a tie to be cast

by the Presidentlaf the Court. This office the Russians

had at first wanted rotated, but they accepted the proposal
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t6 make a renowned and practiced Jurist, the British member

of the tribunal, Lord Justlce Geoffrey Lawrence, President

of ‘the Courtel8
The court, according to the charter, could try any

cltvizen of the enemy nations, the indiciments need not be

limited to Germans, and among the accused were two Austrians,
It had the task of trylng and punishing'th@s@‘p@rgems who
geting in the interests of the former European Axzis countries,
had planned to wage, or had waged, aggressive war, and
those who had committed war erimes or orimes againsb
humanity, Four categorlies of crimes were described in
detall, |

Control Gouncil Law No. 10 recognized four types of
erimes = crimes against peace, war crimes, crimes against

humanity, and membership in organizations deelared criminal

by . the Internmational Military Tribunal, These orimes were
dafimed as followss

(a)e Crimes Against Peace, Inlblation
of invasions of other countries and wars
of aggression in vielation of imternatlonal
laws and treaties, including but not limlte
ed to plamning, preparation, initiation or
waging & war of aggression, or a war of
vielation of international treatlies, agreee
menbs or assurances, or partlielpation in a
common plan or conspiracy for the accompe
1lishment of any of the foregoling,

(b), War Crimes, Atrocities or offenses
against persons or property constituting
vielations of the laws or customs of war,
including but not limited to, murder, 111
treatment or deportation te slave labour
or for any other purpose, of civilian
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population from ocoupied territory,
murder eor 1ll treatment of prisoners

of war or persons on.the seas, kille
ing of hostages, plunder of publie

or private property, wanton destruction
of ecltles, towns or villages, or dew
vastation not justified by military
necessity,

(¢)e Crimes Against Humanlty,
Atrocltles and offenses, ineluding
but not limited to murder, extermine
ation, enslavement, deportation,
imprisonment, torture, rape, or other
inhumsne acts commitbted against any
civillian population, or perseeuntlons
on political, racial or religious
grounds whether or not in violation
of the domestiec laws of the country
where perpetrsted,

(d)s Membership in categories of
a eriminal group or organization
declared @rimimal'bg the International
Mikitary Tribunal.t’ | .

Thus erimes committed in Germany were imcluded deaplte

the Nazi laws of the periods The fact that a defendant had

acted under an order of his government or of a superior
was not bo free him from responsibility for having carried

1t out, altheugh superior orders could -be consldered in

mitigation of punishment 1f the tribunal decided bhat

such would be in the interest of justice, In this proe

vialon the charter of the tribunal took care of what was

certain to be a chief defense of many'ofrth@-aa@uaed, A

clausge expressly prohibiting the @arfyimg out of inhuman

or illegal orders had prudently been inserted in the

) military manuals of the British and American armies only

& year before, Up to that time the accepted doctrine of
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both armies had been that a soldler must obey the orders
of his superiors, whether he llked them or not. With the
trials coming up, the iegulationa were changed to provide
that no order that ofrendad & soldierts conscience need
be carried oub, Gmriously, the German Army had a simllarly
phrased order, The German soldler in Worid War I and
even under the Nazis was told in his book of military law
that he was not o @afry‘@ut'ardéra he knew o be 11legal.l8
| With regard'to the rulés of evi&on@e a gimple rule was
settled upon: that the Tribunal "shall admit any ovidence
which it deems to have probative value."” While thls vested
considerable disareﬁion in the Tribum&l,.it had the merit
of making admission of evidence turn on the value of what
was proffered rather than upon cdmplianc@ with some formal
rule of evidence,Li® |

- Phe trial extended through more than four hundred
sessions of court, covering ten months, Prosecutors for
the four natlons called thirtyethree witnesses and put
in evidence over four thousand documents., In addition
to the defendants themselves, sixbty-ome witnesses testified
in thelr behalf, ome hundred forty three more gave evidence
Tor them by written answers to imterrogatories, and they
offered a large number of defense documents, It was the
d@mohﬁﬁfated success of the procedure which led many of
the German lawyers to declare that from a technlcal point

of view, the trial was an important sccomplishment,®0
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If the only purposge of the Nuremberg Trial had been
to conviet a few criminals, the enormous effort made by
the four occupying pows¥s would have been pure waat@; The
trinl was amply juatified,vhoweverg by its contribution
to at least two branches of human knowledges History and
International Lawe .

Even 1f the trial was imperfect, the trial had o be
held iﬁ a®m@ form, A catharals of the pent-up @m@tions\@f
millions of people had te be provided and a'reﬁwrd of what
had taken place duly preserved for whatever use later
generations would make 6f its The record would not com=
pletely document the infamy in the twentieth century, but
1t would reveal one vast concentration of evil that could
be exorclsed, | _

_ane trial raised many guestions that will be dlscussed
in the'pages that follow, The responsibllities of the
Individuals indlcted, of the Génman people, of Prussian
militarism, of big busineéa, snd of the German national
character were clearer at the end of thé trial than they
WQre,aﬁ the beginning, They are clearer now than they
were during the trial, The Third Relch was not the first
or the last of the totalitarian regimes that have appeared
in the last rifty years, It is, however, the most come
Pletely d@@umeﬁted, and in this contribution to histery

the trial also played its rolee




#CHAPTER II
COUNT ONE: THE COMMON PLAN

(a) The Indictment and the Proof. = Count One « the

.consplracy count - charged that all twenty-two of the
imdividua1 g@f@naant$ participated in the formulation

or exscution of a comfon plan or @@n@piraey to commit,

or whi@h inV@lved‘th@ commlssion of crimes against Peasce,
and In du@'@oura@ War Crimes, and which conbemplated and
came to embrace as typleal and systematlec means, crimes |
agaimsﬁvhumﬁmity; | | ‘

The indictment identified the "central core" of the
common plan or consplracy as‘the NézivFarty, whi@h "hecame
the iﬁstrmm@nt @f ¢ohesion among the d@fendaﬁta and thelr
co~conspirators® and the tool for @arrying out the purposes
of the conspira@y, It alleged that each d@fendant,_with
knowledge of the aims of the comsplracy, became & member,
or.an accessory to the purposes, of the Party and @on@pira@y
at some point in their development, a

It charged that the alms of the Party, and hemce the
@bjecﬁivés of the common plan, were to abrogate the Treaty
®f Versail1es and 1ts restrictions on armament, to acquire
territories loat in World War I or regarded as occupied by
"racial Germamﬁ}"amd to obbtain further territory in Europe

as “living sp&ca" or Labensraum. These obje@tives expanded

as the @@nspipamers acqulred greater p@wer and abllity to
make thelr threats effective,. When finally such resistance

mie-
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was provoked as could be overcome only by armed forece, the
Nazl leaders deliberétely planned and launched aggressive
wars, 21

Thé remainder of Count One alleged what‘amoantad, in
effect, to a capsule of German history: the Nazl conspire
ators! dissemination of the "master race" doctrine and the
prineipl@ that war was & necessary activity of Germans;
the eatabiiahm@nt and expansion of a pollce state; the
education and tralning of German youth for warj the ecroation
of a vast and efficient propsganda machinej the militari-
zation of Party organlzations, notably the SA and 583 the
commencement and development of & vest rearmament programs
the break with the League of Nations and the 1936 reoccupae
tion 6f the Rhineland; the specifie plamning for particular
aggressions, beginning with the meebting of November 5,
19373 énd finally, the commission in due course of the
aggraééions against Austria and Czechoslovakia and the
mauncﬁing of the aggressive war agalnst Poland,

These allegations were clearly supported by the
evidence, The aggressive objectives of the Nazis were, in
Mr. Justice Jacksonts words, ™just as secret as Mein Kampf,
of which over six million coples were published in Germany,22
That book left no question of Hitlerts determination to
acquire land by force®3 and ummistakably limked the Nazi
foreign and d@mgatic programs 24 |

Dafense counsel belittled the significance of Hitler's
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book, suggesting thal anyome could have assumed that “as
Chancellor, Hitler would not mailntain the party doetrines

he defended years before purely &s a member of the oppositione®d
Although Hitler, as Chancellor, was more cireumspect, the

same idess were dlsseminated throughout Germany by his
assoclates - in speeches by Hess reiterating "guns instead

of butter" and in Rosenberg!s "The Russians will have %o

move their center of gravity to Asia." .

M@in‘ﬁamgﬁ continued

to be the Nazl bible, and, as the Tribun&l‘stat@d, was
"pogarded as the suthentle source of Nazl doctrine,"26
It was noty, the Tribunal declared, to be treated "as a
mere llterary exercise, mor as an inflexible poliecy or
plan Incapable of modification, Its importance lies in
the unmistakable attibude of aggression revealed Bhr ough
out 1ts pages,"27
Abundant p%@@f was introduced to show that the Nazl
State was geared from its imception to carry out Hitler's
agegressive aims, As the Fuehrer said in 8 speech to his
military commanders in 193932
The building up of our armed forces

was only possible In connection with

the ideological education of the German

people by the Partyecel had to reore

ganize everything beginning with the

mass of the people and extending it %o

the armed forces,.sWhile reorganizing

the interior, I undertook the second

tasks -“to relesse G%rmany from its

international tles.28

Scores of documents demonstrated the basie facts of the




wBle

rearmament program, of the brutal suppression of intermal

opposition, and of the development of para-military forces,

the 88, the SA, the Hitler Youth, and the Tabor Fronbe

" Against this basckground the prosecution introduced

documents of top=rank officials showing the translation
of Hitlerts theories into specific plans for action.29

Most notable was & series of mimutes or accounts of confers

ences between Hitler and small groups of the higheste-ranking
military'and govermment offieclals at which & longe-range
program of German sggression was owutlined and the chronelogy
of contemplated attacks dlscusseds®® To a group of five,

asgsembled at the Relch Chancellery in Berlin on November 5,

1937, Hitler set forth the necessity of seizlng living

space on the continent of Europe and concluded that the

question for Germsny was "where the greatest possible conqguest

could be made at the lowest coste" Hist "first aim" was
to conquer Austria and'@z@choslovékia.51 'In,March,'lgﬁa,

the Anschluss with Austria was accomplished under Nazi

military pressure. Later, in the spring of 1938, Hitler

Initiated plans "to smash Czechoslovakis by military

action,"32 but the Munlch agreement made such action
unnﬁ@eséarj, When, on Maroh 16, 1939, Bohemia and Moravia

were ocoupied without resistance, the initial program oube

lined at the N@vember; 1937 meeting had been fully achleved,

At & further conference on May 23, 1939, the deeision

was made "to attack Poland at the first sultable opportunibty.”
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"We cannot expect a répetition of the Gzech affairy," said

Hitlere. ®There will be wars® THough he hoped to isolate

Poland, he foresaw intervention by the Western Powers, If
sueh Lntervention materialized, the neubtrality of Heolland

and Belgium was to be ignored and both countries occupled,33

After a summer of intemsive milibary preparations, Hitler
held a final pre-attack briefing with his military leaders
at Ber@htesgaden on August 22, 1939, four days before the
date set for hostilities, He said, in substance, that the

moment for military invasion had comey thet a war in the

West had been considered ultimately unavoidable; and that

he would give an appropriate propaganda reason for invading

Polands In starting a wary he declared, it 1s not right

that matters, but vict@ryo54

With Poland conquered and attention fecused on the

Weost, Hitler again addressed his military commanders
on November 23, 1939, He reviewed at length his course
of action from 1919 through the Polish campaign, establishe

ing beyond question the existence of a deliberate plan of

aggression, Surveying the future, he announced his in-

tention of attacking France and Engiand at the first oppore

tunity and of occupying Belgium aend Holland in the process,

Ereach of the Low Countries' neutrality would be "meaninge

1658."55 Gaptured Gorman military files £111 out in mimabe

l detall the aggressive plans announced in general bterms at

these key meetings,
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{b) The Convictions

The judgment stated that the Tribun&l was "fully satise
fied by the evidence® that the leaders of Germany were
gullty of the "supreme international erime," plotting and
imitiatimg wars of aggressions36 Tt found that there was
planning %o wage wars at least as early as November 5, 1937,
and probably before thate®8 The Tribunal saids

That Germany was rapidly moving
to complete dletatorship from the
moment that the Nezis seized power,
and progressively in the direction -
of war, has been overwhelmingly shown
in the ordered sequence of aggressive
acts and wars already set out in this
Judgment, In the opinion of the
Tribunal, the evidence establishes the
common plannimg to prepare and wage
war by certain of the defendants., I
is immaterial to consider whether s
single consplracy to the extent and
over the time set out in the indicte
ment has heen conelusively proved.
Continued planning, with aggressive
war as the objective, hgs been ege
tablished beyond doubt,.v

Despite this holding and although Count One was the
only charge leveled against all the d@fandanté, 1% produced
the fewest convietions, The Tribunal convicted eight dew
fendants and aequitted Pourteen of partiecipation in the
Common plan, If the eight convicted, four were military
men (Geering, Keitel, Raeder, and Jodl), two forelgn
ministers (ven Neurath and Ribbentrop), and tweo high in

Nazl circles (Hess and Rosenberg).

- The oonvietion of these @ight men of consirsecy to commit
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crimes agalnst Peace was the most significant achievement
of the Nuremberg verdiet, It emphasized the basic deter=
minatibn of the Chérter: that aggressive war is a crime

end all who participate in a conspirsey to that end are
answerable, An enalysis of the opinion indicates, however,
that the Tribunal differed in several major respects from
the concept of the conspirsey count advan@ed in the argue
ment of the pr@sacution.

This difference in approach was evident in the Tri-
bunalfs ruling that under the Charter it hsd no Jurisdiction
to try person&fparti@ipatimg in a common plan, to commit
War Grimes or Crimes against Humamity@éw By this finding,
Count One was limited to a common plan to commit crimes
againast Peace, obviating consideration of the American
case on conspiracy to ecommit the other crimes. This ruling
was bésed on.a comstruction of the ambiguous phraseology
of Article 6 of the Charter. Although it is probable that
the Charter was intended t@'make punishable consplracies to
commit any of the crimes named, the Tribunal seemed bo
adopt the view that criminal statutes are to be interpreted
r@stvigtively. It may also have been:mdtivmted by the lack
of sympathy for the conspiracy concept evident in other
aspeets of its 6pihion§

As to the scope of Count One, the American prosecution
bpolnted out that the prisoners in the doeck were not petty

thieves or dops peddlers., "The forms of this grand type of
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conspiracy are smorphous, the means are opportunistic,”
Mr. Justice Jackson auld, "and neither can divert the law
from getting at the substance of things.," He urged thab
the Charter, by using the non-technical term "common plan,”
forestalled resort to parochial and narrow concepts of
conspleacy taken from loecal l&w.41 Other prosecutors
supported this argument, As General Rudenko, the Soviet
chief Prosecutor, put it: "It stands to resson that
in this case the threads and levers uniting the members
of this conspiratonial criminal society are extremely com-
plicated, since the consplrators had selzed the govermment
of the State,"4

Since the defendamts had in general conceded the
cceurrence .of the pre=-aggression conferences and the sub-
stantlal acocuraey of the documents introdwced by the
progecution, counsel for the defense relled im the main
upon three contentions, PFirst, it was argued that the
significance of Hitler's remarks at the key conferences
was questionsble, Raeder, for example, claimed that until
the actual outbreak of hostilities he was convinced that
Hitler did not mean war and would obtain a "political
solution" of Germany's problems.%® The Tribunal dismissed
this claims

But all that this means when examined,
18 the belief that Germanyts position
would be 8o good, and that Germenyts
armed might seo overhhelming, that the
territory desired could be obtained
wilithonut fighting for 1t.s0 If any
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doubts had existed in the minds of
any of his hearers 1lp November,
1937, after MArch of 1939 there
could no longer be any question thab
Hitler was in deadly @arn@sz in his
decision to resort to war.%4

1t was also strongly urged, particularly by Goering'!s
counsel, that the defendants had never consplred together;
thet some indeed had never had an opportunity to conspire;

and that some wore not originally members, while others had

lmng-baen.high officials, of the Party.45 Tt contradicts
experien@e,ﬁ was Mr., Justice Jacksont's rapl&, Bthat 1t was
merely & @@immi@@nc@ that men of such diverse backgrounds
aﬁd talents shouid éo forward each otherts aims.,"™ They all

had quite different roles, because of the grand nature of

the enterprise. But all made "integral and necessary

contributions to the joint undertakingess The activities
of all these defendants.e.. blend together into one consistent
and militant patﬁern animated by & common objective to
reshape the map of Burepe by force of arms,"46

fh@ third argument was that there could be mo @oné
gpiracy in a dictat@rship; Raeder, for example, clalmed
he was justified ih relying on Hitler, his pelitical
leader, for all pelitical judgments, Defense counsel argueds

" A dlctater enters into no consplracy, or agreement; he

dictates"47 The Tribunal rejected the defenses

A plan in the execution of which
& number of persons participate is
8t111 a plan, even though concelved
by only one of themj and those who




S A

exsente the plan do not avold re-
sponsibillty by showing that they
acted under the direction of the
man who conceived 1t, Hitler
could not make aggressive war by
himself, He had teo have the
cooperation of statesmen, milltary
leaders, diplomats and businesge
mene When they, with knewled
f his alms, %ave him their
Cooperat Lomn, h@¥ made themselves
parties ‘to the an he had
4=;mia;eaf‘nﬁﬁey are not to be
deemed innocent because Hitler
made use of them, 1f they knew
what they were doinged

(¢} The Acquittals

The atandard thus set for judging partieipation in the
common plan - whether the defendants, with knowledge of
Hitler's alms, gave him their ocooperation - was far more
restrictively applied than the prosecution had envisaged,
The Tribunal rejected the pra&e@uti@m'a broad theory as
to what constibtutes s commonm plan, It held, instead, that
a conspiracy to wage aggressive war must be eclearly oube

lined in its purpose, with a conerete plan to wage war

as its subject.

The prosecution says, in effeetb,
that any significant participation in
the affairs of the Nezl Party or govern=
ment i3 evidence of a participation in
a consplirecy that 1s in itself coriminmal,
Conspiraecy 1s not defimed in the Charter.
But in the opinion of the Tribunal the
conspiracy must be clearly ocutlined in
its eriminal purpose. It must not be
too far removed from the time of decision
and of actlionescoThe Tribunal must exe
émine whether & conerebe plan to wage
war existed, and determine the
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participants in that concrete plan.49

This limited construection of "conspiracy" may have
been based on several @onsid@fatibna. Even in our domestie
law, courts deal csutlously with thé erime of conspiracys
As M, Juétice Jacksén stated, it.mis the great dragnet
of the law rightly watched by méurﬁ& leat it be abmsed,“ﬁw
Po have accepted the prosecutions theory in toto would have
required a holding, in substance, that the Nazl govermment
from 1933 on was an open conspiracy., As our domestic
courts traditionally aveid "political questions," so lntere
national tribunals may well disclaim jurisdiction to pass
on the legalihy of “@n@rg@ti@ govermments® unless such
jurisdietion is uneQuivo@ally delegated by the w@rld
community,. |

The novelty of the trial may also have influenced bthe
Tvibumal@b It was menifestly egncermed"wiﬁh silencing
eritics who charged that @anvicﬁion for “erimes against

peace" would be ex post facto injustice,5l and 1ts cautious

apprwéch to;the common plan to commit erimes against peace
may have been én attempt to dispel doubts on this scere,
Finally, the arguments of defense counsel as to the
scope of the Germen law of @@ﬁﬁpira@y may have had some
effect "2 Counsel argued that German law punished a
conspiracy hostile to the state only if aétion were takemn
pursuant te ity that @onéﬁiraéies to commit other orimes

wore 1limited to a few serious offenses and to such Pro=
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parations as would constitute
plice under our law, and that
to acts foreseen and approved
counsel were surprised at thé
should all be responsible for
of them,53

Justifiable on the evidence.

with knowledge of its aims?

the participant an accome

responsibility extended omly
from the beginning. Defense
notion that & gang of robbers

a murder committed by one

Accopting the Tribunalts restricted definition of cone-
spiracy, the‘queati@n remains whether the acquittal of
fourteen of the defendants under Count One was fairly

The Tribunal had found &
common plan to prepare and wage war to have existed probably
before November, 1937 « a plan which, by the Tribunalts
dgfimiti©n, was e¢learly outlined in 1ts eriminal purpose

and not tow far removed from the time of action., Did none

of these fourteen defendants ccoperate in this common plan

The uniform defense waé lack of knowledge that aggression
was contemplated, Keltel admitted that the military
supported Hitler in rejecting the no-armament provisimns‘

of the Treaty of V@rﬁaillés, but he mainbtained that no
danger of aggressive war was foreseen because rearmament
was not adeguaste for such a war, even in 1939, "Armamenb
may, in faet, must," his counsel sald, "look just the same
1f it is carried out for security and defense as it does
in the case of aggressive war,"54 Execerpts from General

Mershall's r@p@rﬁ ag Chiefl of étaff were citeds: "Nabure
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tends to abhor weakmess,eee Weakness presents too great

a temptation to the . strongeees We must start, I think,
with & correction of the tragie misunderstanding that a
security policy is a war policy,"55

Actlions by allied nations and quotations frem Allied
leaders were Iinvoked te show that Hltlerts protestations
of peaceful Intentions were widely belleved, Churchill,
for example, wrote in 1935 @hat one eould not them say
whether Hitler would be the man to unleash a world war or
gain fame as the man who restored the honor and peaceful
intent of Germany.®® In that same yesr Englsnd signed a
naval limitation treaty with Germany, Baldwin and Chamber=
lain had told their people that Hitler had mo hostile ine
tentionas®? Was, then, the defendantst belief that Hitler
wag oapable of bluff but not war unreasonable?

The defendants, owing to their pffi@ial pésitionsg were
obviously more capable of defermining the true intenbions of
the Hitler regime than visitors or diplomats, The defense
arguments did, nevertheless, interject a doubtful nete into
the proof,

In this aspect of the ease the gaps in the evidence

hed not all beem filled, KExcept for the notes of the

key conferences with Hitler, there were few documents define
- 1tely linking the nonemilitary defendents with preparation
for a specifie war. The prosecution, therefore, ssked the

Tribunal te infer knowledge from the proven facte and
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intimated the use of an objJective standard.8 The Tribunal,
however, inslisted on being shown what the defendant did,

in fact, know, In some few instances it was willing to
infer subjective knowledge, It inferred that Hess diaw
cussed war plans in conferences with Hitler¢59‘ It inferred
thet Funk knew, or deliberately closed his eyes to the

fact, that his Reichsbank was the reciplent of the personal
belongings of concentration camp vietimse®® But ss a
general standard the requirement of actual knowledge proved
beyond & reasonable doubt was maintained,

This requirement was exceedingly diffieult bto satisfy
in the case of non-military defendants, In the absence of
direct evidence of partlcipation in the planning, an inférw
ence of actual knowledge could b@‘drawn only from such
urnusual circumstances as existed in the case of Hess, The
contradietory nature of Nazl propaganda, now belllgerent,
now concliliatory, and the évarwpresenﬁ claim that reap=
mament was to "defend" Germény from 1ts neighbors made 1%
easynfer defense counsel to stress the nalvete of thelr
elients,

Even defendants who were chargeable with implieit
belief in Mein Kampf and Nazl doctrine stoubly deniled
any knowledge of preparations for aggrgssive War, On Crogse
exgmination Goering admitted that he had aligned himself
with Hitler because Hitler belleved in "the impotency of
Proteat™ and would overthrow the Treaty’of Versailles by




an "objpotion of such & nature that 1t would achually be
considered "6l Even this unusual admission did not alone
establish the requisite aubje@tive knowledge., The other
defendants were even more guarded. To show thelr knowe
ledge and to establish when they jolned the conspiracy
presented an almost insoluble problem of pr@mfg ‘

The practlcal effect of thé Tribunalvs~positi®n ls
perhaps best lllustrated in the case of Schaechb, who was
sequltted under both Counts One and Twoe by & majority of
the Tribunel over the dissent of the Russian m@mbér. The
evidence established and the Tribunal found that none of the
defendants had made a greater contribution btoward increase
ing Germanyts wer potentlal, As President of the Relichse
bank, Minlster of Economics, and General Plenipotentlary
for War Economy, Sthacht had by 19837 financed the vigorous
rearmament program and sctively organized German economy
for war, He was; the Tribﬁnalrsaid,'ma central figure

in Germany!s rearmsment program®™ and his activities "were
responsible-for.Nazi Germany?t s rapid'riae'aa & military
power 62 But, as the Tribunal held, rearmament of 1tself
was not a orime under the Charter, 'Gfiminalihy could be
established only if 1t were shown "that Schacht carried oub
this rearmement as part of the Nazi pians to w&g@-aggr@sgiva
ware™ Tn short, did Schacht "know" that he was helping
Hitler on the road to war? The Tribunal declareds

The case against Schacht, therefore,
depends on the inference that Schaecht did




=GB

in fact, know of the Nazi aggressive
planste eos The Tribunail,e.s comes

to the eoncluslion that this necggsary
inference has not been established
beyond a reasonable doubt 8% .

This conclusion would not be surprising if knowledge
of "Nazi aggressive plana" meant knowledge of preparations
for war against a particular country since there was little
evidence @f.Seha@ht's partieipation in concrete plans for
& speciflie aggression, It 18 possible that the Tribunal
based the acquittal solely on a ruling that general knowew
- ledge, unaccompanied byvkn@wladg@ of preparations for war
at & specific time agalinst a specific eountry, was inwe
gufficient in law, B8uch a doetrine would seem indefensible,
The prosscution contended, however, that Schacht had knowe
ledge of, and particlipated in, planning and preparing for
ultimate aggression in the event that G@rmamy'a demands
were not satisfied, There are indlcations in the opinion
that the Tribunal - after é@qmittin@ Schaeht under Count
Two because he had not been involved in planning the war
against Poland and subsequent wars®4 = acquitted him under
Count One because, even were the prosecutlionts theory
adopted, it had not been established beyond & reasconable
doubt that Sehacht knew of general plans for aggressive
war. If that was its view, the Tribunalts conclusion that
Such knowledge on Schachtts part was nobt established is

difficult o support,
It seems hard to believe that a ™eentral Pigure in the
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poarmament program® could have been ignorant of the aims

of that pr@gram. vad@@@, the Tribunal found thatb “S@haéﬁt,
with his imtiﬁate knowledge of German fin&n@e, was in &
peculiarly good position to understand the true significance
of Hitlerts franbtic rearmamenbt, and to reallze that the
economle polley adopted was consistent only with war

as 1ts @bj@@t.“55 Moresver, there was evidence of his partice
ipation in sonferences at which war aims were more or less
axpra@aly'proelaimed. For example, in & meeting held in
May, 1956, which Schaeht attended, Goering had stated that
Mall measures are to be considered from the sbtandpoint of
an assured waglng of war," In September, 1936, Goering
“again stated in Saha@ht!sipresemc@ that "the showdown with
Russie 1s imevitable, eoeIf War should bresk out bomorrow
wé would be forced to take measures from whieh we might
possibly st1ll shy away at the present moment, They are,
therefore, to be takan;“67_ _

To this Schachb's snswer-was that he was rearming
Germany for defense and bteo 1néur@ Yequality" at the confews
ence tables, wh@r@vGérmamy would be pressing her demanda;
that from 1936 on he had advocated limitation of rearmament
for financial veasons;68 that whenm at last he became aware
of Hitlerts aggressive intention he resigned as Minisbter
of Economies and Plenipotentliary for War Economy; and thatb
he was eventually dismissed from all positions of economis

Importance ,69
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His resignation seems on the contrary to hseve been

brought on by a bitter jurisdlctional conflict with Goering -
a dispute not over whether the economy should be regimented
for war, but on whe should eontrol the regimentati&n,va

In November, 1937, after concluding that the struggle

was lost, he resigned.’l Bubt simultaneously with the
acceptance of his resignation, he was appointed Minlster
without Pr'tf@lm, to be Hitlerts “personal adviser,®’?

and he remalned President of the Reichsbank, where he was
undisputed masters ‘

Under his direction as President, the rate of exchange

to prevail afbter the conquest of Austrla was established,

the Austrian National Bank and the (Czech bank of issue

were merged into the R@i@hsbank,75 and the Relchgbank

acted as flscal agent for new armament I@amagvé Afber ﬁh@
gelzure of Austria and after the occupation of the Sudebtenw=
land he mede pro-Nazil speeches, justifying these aggressive
acts and boasting that the'armament he had ereated by his
economic policy had made Germany's forelgn pelicy p@ssib1@¢V5
.Towards the end of 1938, Schacht Ceared that Germany
wonld be plunged Into a severe inflation unless there

wore a temporary dimimution in government expenditures,76

but Hitler turned & deaf ear and in January, 1939, dis-
missed him from the Presidency of the Relchsbank, Unkil
Janunary, 1943, h@wever, Schacht retalned the post of Minister
without P@rtrﬁli@ and accepted the incildental @m@lmm@mt@,vv
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Ageinst the prosecution evidence, the Tribunal seems
to have credited Schachtts peraonal denials that he did notb,
in fact, possess the knowledge whiech might normally be
inferred from his position amd a@tivitiea, The Tribunal
was undoubtedly influenced by‘th@ fast that after Januarys
1939, he had ceased to héld any position of economic or
politieal importance, It pointed out that “he was clearly
not one of ﬁhe'inn@r-cirele around Hitler which was most
closely involved with this common plan, He was regarded
by this groupwith undisguised hostility."78

This statementregarding Schachtts exelusion from the
"inner cirele” may have been intended to show that he had
no subjectlve knowledge of the "inmmer cireclets™ aggreassive
plans., The phrase may, however, have a gr@ater slgnificance
in view of the Tribunal's ruling in the ease of other
defendants, which suggests that in sdditlon to requiring,
for conviction under County One, personal knowledge @f cons=
erote plans for aggression, it insisted on proof of piamning
with Hitler himself, |

0f the eight convlieted defendants, four - Goering,
Raed@r, von Neurath, Keitel - had attended one of the
.imp@mtant conferences of November 6, 1937, and Ma& B8, 19396
Three others were shown to have conferred with Hibl@ﬁ
about speeifie plans for aggressive warj von Ribbentrop,
88 to the dismemberment of (zechoslovakia, the attempt to

®llelt Italien support for the Polish attack, and the planning
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for later aggressions; Rosemberg, regarding the invasions
of Norway and the U.S,8.R.; and Jodl, regarding all opere
ations except Poland, While as to Hesg, there was a lack
of similar dodumenbtary proof, this omlssion was supplied
from other evidence, “Hess was Hitlerts closest personal
confidant,™ the Tribumal said, "Their relationship was
such that Hess must have been informed of Hitler's aggyessive
tﬁlang when they came into existence, and he took aetion bto
carry out these plans whenever actlon wasa n@ceﬁsary.mvg

In the case of the defendants who were aecquitted this
evidence was lacking, In supporﬁing'Fri@k's acquittal
under Count One, the Tribunal stateds "The evidence does
not show that he participated ih any of the conferences

at which Hitler ocutlined his aggressive inﬁ@nti@ns,”gﬁ

In acquitting Streicher it saids ™There is no evidence to
show that he was ever within Hitlerts inner cirele of
8dvisers,eeellé Was never present, for example, at any of the
important conferences when,Hiﬁlér explained his dec¢lsions

to his leaders."8l 1In scquitting Fritzches "Never did

he schieve sufficlent stature to attend the pianning G onwe
Perences whioch led to aggressive war,"82

The Tribunalts limitation of the Count to leading filgures
of the Nazl regime is even more evident in the cases of
Funk and Bormenn, PFunk was convicted of "preparation®

for aggressive war under Count Two on the basis of docu~

ments showing his conscious participation in the planning
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for the wars on Poland and the U.S@S.Rﬁa5 Yot the Trie
bunal held that his activity was subjeet to the supervision
of Goering and that he "was not one of the leading figures
in originating the Nezi plans for Qggressive war,”® and
acquitted him on Count Ono.34 Punk's acquittal 1s explicable
only on the ground that his planning was not at the Hitler
1@vel.; |

With respect te Bormann, who from 1933 to 1941 was
Chief of Staff in the Office of the Fuehrer's Deputy
(Hess), the Tribunal stated ﬁhat the evidence did not prove
he knew of Hitlerts plans to wage aggressive wars and thatb
he had not atbtended any of the important conferencess
Although the Tribunal was wllling in the case of Hess to
infer knowledge from his position, it drew ne such infere
ence in the case of his Chief of Staff,8d

A dlstinetion was thus made between those leading
figures af;the regime wh@aé‘p@siti@ns brought them into
direct contact with Hitler and those who were one sbtep
removed, This distinction would not, hbwever,-explaim.

the cases of Schacht or of Prick who did confer with Hitler,
The salient point 1s that they did not attend the "key
conferences" of members of the "imner cirele," Personal
participatién in the plenning of the small gy@up aronnd
Hitler ssems to have been made the practiecal measure of
guilt under Gomnﬁ One, Such a test appears excessively

narrow, There would seem to be no basis in the faets of
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1ife or theories of law for the view that one cannot plan
aggression with the numbere—two man as well as with the
nunber=one man,

Von Papen posed & somewhat related problem for the
prosecution, His "intrigue and bullying® in Austria from
1954 to 1938 had the purpose and effect of weakening Austria,
and meking it less_able to resist the German aggressiom.aﬁ
The cruciai gquestlon, however, was whebther he knew of the
plans to occupy Austria by for@@,lif necessary., From the
evidence concerning Ven Papen's position and activities,
probable knowledge of these plans, or at least familliarlty
with the Nazi aggressive alms, might be inferred. An
application of the standard of subjective knowledge, coupled
with the necessity of proving gullt beyond a reasonable
doubt, had led to Schacht's acquittal. Measured by these
standards von Papen's acqulttal was no surprise,

 Among the other defendsnts acquittad on Count One,
Spesr was unique in that he did not become one of the top
Nazi offieilals until 1948, after all the aggressive wars
had been initiated, In many respects his position in
charge of German armament production after February, 1942,

was gimilar to that of Schacht in the rearmament years,

The Tribunal found that his "activities in charge of German
armament production were in aid of the war effort in the
Bame way that other preoductive enterprises aid in the

waging of war" and were not part of the common plan within




Count One,

Actual knowledge of preparations for & war of aggression
wonld seem even less clearly established on the part of
other defendants aequitted under this Count than in the
case of Schacht since their positlicons were less directly
related to rearmament, Peorhaps the one most nearly lme
plicated was Friek, who with Schacht was‘a member of the
Reich Defense Countil amd in charge of organlzing civillian
agencles for ware28 Frank, the legal expert, made a speech
during the war proundly proclaiming that his legal pro=
Qedures had been designed from the beginning for use Iin war
as well aS‘pea@@.gg Von Schirach made provision for Hitler
Jugend te recelive field training in preparation for
Wehrmacht duties?0 The proof as to Streicher rested largely
on his position as Gauleiter,

In formulating the general standards for determining
gullt under Count One, ﬂhélmribumal laid down two require=-
mentss olearly outlined plans to wage war, close t6 the
time of d@@isiénvand actiony and cooperation with Hitler
with knowledge of his aims, It found that such plans exilsted
at least by November 5, 1937, the date of the [irst "key
conferenaa" shown by the prosecution, '

The remaining question:as to every defendant was
whether, having the requisite knowledge, he had cooperated
with Hitler, The Tribunal found suech knowledge and cocopers

ation only in the case of the eight defendants who had
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attended the important conferences at which Hitler had
outlined his plans or had conferred with Hitler aboutb
speeific aggressions, Nowhere in its opinion deoes 1% éxe
prepssly state that the "common plan" ig limited to thatb
group and it 1s not ¢lear that the Tribunal consciously
regarded participation at such meetings as the eriterion
for gullt, But the manmer in whieh it disposed of each.
defendant seems analytlically explicable only on the basgls
of such a test, Such a limitation of the “common plan®
may have been due to the varying quality of the evidence
againat different defendants: the evidence of the key
sonferences was 8o extraordinarily debtalled that the
insufficlieney of proof found as to some defendants, notably
Schacht, was‘perhaps more & mabter of contrast than of
direct evaluations It may have stemmed from a dlslike of
the conspiracy theory in general,

T there is a weskness in‘tha Tribunalts findings, the
writer believes 1% lies in the very limlted construetion
of the legal concept of conspiracy., With a broader cone

struetion of the law of conspiracy, the Tribunal may well

Or 1t may have reflected the Tribunalls desire to avoid,
as far as possible, such a controversial charge as that of
pPlanning Crimes against Peaece, and to base convictions

on more femiliar chargee of which there was smple proofs

have found a different verdiet in a case like that of Schachte
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#NOTE 2 Pag@ r@f@r@n@ea to the opinion and judgment are

to the reprint by the Govermment Printing Office (1947),
rage references teo the transcript of the trisl are to

two sourcess first, to the preliminary mimeographed
official Bnglish transeripti second, where avalilable,

with a part and page numbeér, te the British reprint of

the proceedings, The Trial of German Mag@r War Criminals,
pte, 1=7 (1946), avgilable Irom the British lnformation
Service, and hereinafter abbreviated as MWC, A detalled
statement of the case presented by the British and American
prosecution staff appears in the first two volumes of Nazi
Conspiracy and A§gres&ion (1946), hereinafter cited as

TCA: an eight volume 866 of documents and other materials,
Although that statement is written in essay form, reference
1s made to it, aa well as to the transeript, where the
material in toth 1s substantially the ssme, Documents

are referred to by number and eclted to the appropriate

pag@ of NCA,
The principal addresses of the Trlal have been

reprinted in three pamphlets The Trial of German Major
War Criminals: Opening Speeches of Ghe Chief Prosecutors;
Bpecches of the Chiel Prosecutors At The (Lose of The
a8e Against The Individusal Defendants; Speeches of The
Prosecubors At The CloSe of The Uaue Against The indicted
Organizations (He M. Statlonery Office 1046), clted as
Opening Speeches, Closing Speeches, and ¢losing Speeches
Aga’ﬁst Organizatlions, respectively., -
+ . The -Charter of the Tribunal and oth@r basie documents
relating to the trial appesr in friel of War Criminals,
No. 2420 (Deptt., State 1945) snd The AxLis in Derest,
N@. 2423 (Deptt. State 1945),
: A table of those convicted and a@quitt@d on éach
@f the four counts appéars in the appendiz, The opinloen
wag read 1in open court on September 30 and Qctober 1L,
Tr, 16794=17077, Final arguments were heard on August 31,
gégﬁtrial days after the trial had opened on November 20,
0




CHAPYER III

COUNT TWOs CRIMES AGATINST PEACE

Count One, which embodied the common plen, and Count
Tw@,‘whi@h charged the d@f@ﬁdanﬁs with particlpation in the
planning, preparati@n,.initiabibn, and waging of specifile
ﬁggxaasive wars In violation eof intarﬁati@nal treatles,
were inﬁ@vralate& and to é?larg@ extent overlapping. The
Tribunal apparently felt, wilithout expressly so stating,
that knawladg@ of definite aggressive intentions sufficed
for convietlion under Count One, even if the defendant had
ne idea who would be the ultimate viebtim of the aggressione
Unaer Goﬁnb Two, however, the allegations of the indictment
were Iimited to twolve specific aggressions;?l therefore,
knowledge @f.the'sp@@ifim plans to invaede one of the
enumerated sountries had to be shown,?3

. As conceived by the prosecution, Count One was the
broader; but as imt@rﬁretad by the Tribunal, Count Two

in certain respects covered the wider fi@ld, Thus one efv
the defendants, Funk was faund'guilty under this count of
preparing for two aggressive wars, against Poland and the
UBe3Re, although his activity was not deemed to be at a
suffieciently high 1@Vel‘ﬁ@ warrant conviction under Count
One, . |

Three othor defendants, Doenltz, Frick, and Seysse
Inquart, w@ré found guilty apparently of waglng, but not
preparing or inltlatlng, sggressive war under Count Two,

wd S
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although‘lika Punk, éac¢h had been acqultted under Count
One, While the opinion dbes mot state in so many words
that the latter two were convicted of “waging®" war, the
aots upon which thelr conviction under this count seems

to have beéen based ecourred after the start of hostllltles
and thus were not plamming or initiation,

In the case of Doenitz, the Tribunal pointed oub that
in the preewar years he was a "line officer performing
strictly tactlcal duties, He wasﬂn@t present at the
important conferences when plans for aggressive wars

were announced, and there 1s no evidence he was informed
about the decisions reached theres"95 The Tribunal held
“him gullty of "waging® ﬁggraﬂsive war bessuse he was
"solely in chavge of submarine warfare,” which was "the
éssenhial.part of Germany's naval warfars,"94 The
Tribunal noted that the U~bosb arm was a largely aubow
nomous branch and that in Mqrch, 1940, Doenitz lssued
operational orders for the Norway campaign.®® Apparently
such operational orders were not consldered te constitute
"preparation,” either because they were so close to the
date of the invasion or because the Trlbumnal preferred
t@'iimit'the erime of “prep&ratian“ to staff officers

and c@mmanﬁerainnehiaf, Other orders, perticulsrly after
1943 when Doenitz succeeded Raeder as commander=in-chief
of the Nevy, served to emphasize Doenitz! importance in the

waging of the ware
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The Doenitz verdi@t undersecored an objection fregquently
ralsed against the tﬁial‘mf enenmy officerss that they

were doing their military dubty in response te orders of

the head. of state, The Amerlean Chief Prosecutor replied
that the gemnerals and admiﬁala were Indicted not because
they econducted the war, but because they i@d their country
into war. The facts 6f‘the record fully substantlate

this statement as to Keitel, Jodl, Raeder, and other top=
rapnking officers, bubt Doenliz was convicted only of "waging”
war,96 Tt weulﬁ,=p®rhaps, have been preferable to have
placed Doenitz! gullt on the ground of "initlating® a war
of aggression while there w&& 8till time, if only weeks,
to dreaw back; but perhaps, a3 in Count One, the Tribunal
felt that gullt on such a ground should be 1imiued to
topmrank officerse®?

N@ith@rumriéé°n®r Sstsﬂinquaﬁt, who were alge conw
victed @f'wagiﬁé"aggr&ssivé wary heold milltary office.
Frick had responsibility for establishing sdministration
of the occupled areasj ohtaining cooperation with local
Nazi offielals in Czechoslovakia, Poland, and Neorways
supplying Germen e¢ivil servants for all territories; and

- appointing the commissioners of Nerway and Hollande 8
s@ysamim@uart was first appointed Deputy Governor (General
of Poland and later Commlissioner for ocoupled Netherlands,
and the Tribunal sald, "In these positions he assumed

responsibiliity for g@vefnimg territory which had been
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ocoupled by aggressive wars and the administration of
which was of vital importance in the aggressive war belng
waged by Germany,."99

But the test of whebther the fun@timm was of vital ime
portance in the war was not the sole eriterion. Desplte
Speerts considerable imparbancelas head of the (German
armament indusiry, the Tribunal stated that the type of
ald given to the war effort by "productive enterprises”
d1d not constitute "waging” war,100 gauckelts activities
in supplying labor o ﬁhemé enterprises were similarly
held mot to be "waging" werel0l The ultimate test of
resp@ngibiliﬁy under Count Two, then, seems to have been
the importance of the activity plus an "aggressive™ chare
actéristic of the activity - reaching out into the wer

zZone of occupationg




CHAPTER IV

COUNT FOUR: CRIMES AGAINST HUMANITY102

Count Four dealt with erimes against Humamity, Whi@h,
a8 defined in the Charter, embraced acts which were also
War Ofimeg. There war@; hbwevar, aigmifieanﬁ differences
betw@@n the two types of orimes,. drimea against Humanity
included murder, enslavement, and other imhumane acts
againsﬁ any eivllian pepulation, whether before or during
a war, ~It included as well peraecuti@nﬁ on political,
racial, or religimus grounds, Such a@ts were dencunced
“whethmr or not in vielation of the domestic law where
perp@trated,“ but none was made & crime unless committed
"in exeéutiam of or in conmection with® some other crime
within the jurisdiction of the Tribunalel03 This quali-
fication was apparently intended to limit condemnation to
aeta havimg an international slgnificence, and thus to sveld
setting a precedent for imterference with what might be
reogarded as essentially internal affairs,

The indictment alleged the commission of inhumane acts
on & vast scale directed against civilians in Germany from
1933 on, and mﬁter extended.t@ ocoupled countries, and the
Systematic persecution of Jews and opponents of the Nazi
regime, Th@ae erimes were @hargea to have been eommitted
in exeeution of and in @onne@tion with the common plan
set out in Count Ome and the War Crimes referred to in
Count’ Three, althmugh not with the planning and preparatian
of specifiec wers of aggrassion covered in Count Two.

AT ue
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The Trlbunal?ts restricted interpretetion of the common

plan under Count One - that 1t embraced only eight eof
Hitl@r?s'mltimate advisers fromy, at the earliest, 1937 =
inevitably weakened the case under Count Four. }Thus,'a@ts
before 1@57 were mecessarily excluded simce they could nob
have been "in connection with™ a plan which, in the Tribunal!s
view, was not then in @ffe@tow |

It may be argued that persecubtion of the Jews and
repression of politienl opponments within Germany afﬁer 19387
might have been held to be related to the Iimited commen
plan which the Tribumal found, Butb ﬁher@ was no direect
evidence to conneet bhese actions with preparations for
war, Although the prosecution argued that the Charter
d@clared oriminal such "matters which uh@ eriminall law of
81l countries would normally stigmetize as crimes,m104

the Tribunal was relustant to gilve a broad appli@ation 0
Crimes against Humanity, perhaps owling to the novelty of
of the éff@nae. By limiting suah.@rimes o0 aets conmitted
after 1939 and therefore, in effect, war @rimeﬁ, it was
abl@ to d@&l wibh them as analogous to recognized offenses
ageinst international law,l05

The Tribunal noted, however, that after the outbreak
of war in 1959, War Crimes, which were ais@ Crimes against
Humanity,‘were commlbted on & vast seale, and found that
insofar as the inhumane acks committed after the beginning

of the war did not constitute war crimes, "they were all
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committod in execution of, or in connection Wibh@ the
aggreassive war, and therefore constituted orimes against
humanity .* 106

Desplite the limitations the Tribumal imposed, 1t con=
vieted 16 of the defendants indicted under this count and
acquitted only two, Hess and FPritzsche, Fourteen of the
sixteen convieted were also @@ﬁvi@t@ﬁ of committing War
Crimes under Count Three, For them the additlonal con=
viction under this count was largely a relteration of their
guilt under the other charge,.

- Two defendants, Strelcher and von Schirach, were not
indicted under Count Three, were convicted only under this
count.* Streicher was convicted of advesating the exterwe
mination of the Jews in his newspaper during the war years,
when he and his paper had lost thelr influemce, rather tham
for his inram@ma aetivities as Gaulelter of Franconis and
leader @f the anti-Jewish erusade prior to 1939, Veom Bchirach
the pre-wap Leader of the Hitler Jﬁgemd, stated at the triels
"This is the erime for which I am answerable befors God:and
the German peopleeselt 1s my gullt that I educated the
German youth for a man who committed murders & million

£ald 97 But he was convicted only under Count Four, for
his aétivities a8 Gauleiter of Viemna, These two men,

who did much to consolidate the power of the Nazi regime

from 193% to 1989, were convieted only of relatively minor

activity after the outbreak of war - not of the major
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offenses for which they are charged before the bar of

history,




CHAPTER V

THE ACCUSED ORGANIZATIONS

]

Punishment of war criminals necessarily involved more
than the trial of a handful of Nezi leaders, The few men
at the head of the regime were not alone responsible for
such ocrimes as the mass extermination 6f Jews and the
deportation of some 5,000,000 persons for forced labor.
Nor did gull® rest only uwpon the concentration camp guards,
opersators of gas vans, and lynchers of Allled aviators
who commltted murders with their own hands, A mulbtibtude
of enthuslastic collabuorators, at all levels of the Nazi
hierarchy, had cooperated im organizing and executing the
syategaﬁia eriminal program. #7Bubt the very scale on which
atroclties had been @@wwiuﬁgﬁ and the vast number of persons
invelved made 1% impossible E@ obtain eviﬁ@m@@ of the nature
and extent of each participant'!s reole in any partieular
crime or series of erimes., Even had such evidence been
available, individual trials would have been utterly ime
practical owlng to the multibtude and length of the proe
¢eodings which would have been requireds

To sélve these diffioultles, the Charter adopted the
plan of baaing individual criminal responsiblility on membepe
ship in @rgamizaﬁians judicially determined to have been
unlawful, Article 9 previded that, at the trial of any
individual defendant, the Tribumal "may declare® that a
"group or organization® of which that defendant was 8 member

a5 e
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was "a criminal erganization," Article 10 provided that,
in case a group or organization was bthus deelared erimimal,
Yany Signatory shall have the right to bring individuals
bo trial for membership therein before national, military
or @a@upati@n sourts,” In such a trial, the criminal nature
of the group "is considered proved and shall not be
questi@n@de" To assure the group an adequate defense,
Arﬁi@l@ 9 r@quir@ﬁ that at least one member be a defendant
before the Tribunal, and authorized a declaration of crime
inality only "in @@nneotimn'Wi%thoﬂ an aet of which that
individusl was convietedel®® The Tribunal was emp@werad |
to give such notiece as "it thinks £it" to all members and to
grant applicatlions by members te be heard "upon the guestion
of the @fiminal character of the organizatione®
. The emormous difficulties of procodure and proof thab
praaiuded separate trials of hundreds of thousands of ine
dividuals for specific erimes were overcome by the Charter
plen, Organizations which had played a leading part in
commitbting erimes were readily ldentifiable, Their ecriminal
activities could be established in one proceeding, Sube
soquent separate trials of all members of a condemned
organizationy in which the only 1ssue would be the simple
one of membership, seemed éntir@ly feasible,

| This schome served @m@ only the regquirements of the
prosesuter, but furthered the Allied program of destroyling

the network of quasiweffieial organizaﬁionﬂ which were
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potential muelel for abttempbs bo revive Nazismell® Phe
Nazi Party, 1ts branches, and groups affiliated with, or
supervised by, 1t = operating outside the ragul&r‘fram@w
work of govermment - had domimated the state, performed
police services, operated concentration camps, carried
on psychologleal and military preparations for war, and
participated in the mass deportation and extermination of
the imhabitﬁnta of occupled berritories, In one or more
of these organizations were to be found all the prominent
and fanatical adherents of the regime, A mere paper
dia&@lubién of the aggregations would have sgerved no
purpose. It seemed necessary to impose sanctions on their
‘mmmberahipd

From the twenty-eight or more organlzations affiliated
with the Parbty and.a hoat of govermmenbtal or quasiwgoveri
mental instrumentalltlies, the indictment selected six
"groups or organizations" égainst which a declaration
of eriminality was ask@ﬁ; - They were the Relch Cebinet,
the Leadership Corps of the Nazi Party, the Gestapo
(Geheime Staabtspoliszel, or Secret State Pollice), the S8

(sehutzstaffeln, orf Blite Guard), the SA (ﬁturmabt@ilumgg@,

or Stormtroopers), and the General Staff and High Command

of the German Armed Forees, collectively representing the

State, the Party, the police, and {le armed f@v@@a¢111
In most instances the basis for indicting each Organs

lzation is clear, The Nazi Party was, not unnaturally,




ol den

regarded as foremost among the groups responsible for

the oriminal programell® To avoid any imputation that
mere politlcal affiliatlon was criminal, however, the
prosecution limlted 1ts charges agsinst the Party to a
group of sctive workers and directors, known in Nazi term-
inology. as the Corps of Politleal Leaders of the Party.
Next to the Party itself, the SS11% and the Gestapollé
were th@vmosﬁ chédracteristically Nazl inmstitutions, @rganm
izations whose names had become gynonyms for berror., The
salL8s  although mimerically the lapgest, was the least
important of the greupe indiected, but the evil reputation
which the "stormtroopers™ had won in the esrly days of the
Hitler regime led the prbs@@uti@n, with some misgivings,

to inelude 1t emong the accused,

The remaining twe organizations, the Cabinet and the
High Command, were nelther Party groups nor Nazi ereations,
but instrumentalitles of the state, which had been pers
V@rb@dvtw Nazi purposes, The Reich Cebinet was nsmed in

an attempt to reach a group of executive and adminstrative
officials and department heads at the level immedlately
below the leaders of the govermment, The indietment defined
the group as eonsisting of all persons who had been members
of the 6rdim&ry Cabinet, the Secret Cabinet Councll, or

the Couneil of Ministers for the Defense of the Reichell®
The cholce of the "Reich Cabinet" was not a fortunabe

one, On the one hand, the group was too narrew to include
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a great number of Important depasrtment heads, and on the
other, it required the prosescution to establish that all

the members of the three different bodies named in the
indictment had functioned as a "group or organization,®

A definition of the bterms "group® and Worganization" had
beém purposely omitted from the Charter, The prosecution
assumed that they meant an "aggrogation of persons associated
in some idenﬁdfiabl&.relatiénship wlth a collective general
purpose ¢ +L7

The sixth acoused group, the General Staff and High

Command, represented something of a tour de foree on the
part of the draftsmen of the indlictment, wﬁ® destructlion
of the "CGerman General Staff" was an aim to which the four
powers signing the Charter were pledgedsil® Tn populap
aatimation the "General Staff™ was a sinlster and wellw
defined group of gemerals who controlled Germanyts long-
range military strategy and were responsible for planning
both World Wars, Unfortunately, German srmy organization
did neb coincide with the popular view. Since 1918 thers .
had been mo single branch or department known as the
"Goneral Staff M+1® Byt there was an influentisl body of
ﬁilibary leaders who had played in World War IT much the
same role as the "General Staff" played in World War Ie

To satisfy both pcpular opinion and allled pledges, some
mebhmd.cf reaching that group had to be found, Accords
ingly, the indictment defined & "General Staff and High
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Command™ group, consisting of individuals who, between
1938 and 1945, had held different classes of appolntments
at the highest level of the armed forces.}20

Upon recelpt of the indletment, the Tribunal im accord-
ance with Artlele 9 gave public notice of the right of all
members of the several organizations to. be heard 2l and
appointed counsel to represent each organizationel®2 1n
response to that notlce, a flood of applications to present
evidence poured in upon the Tribupalel25 Tn most cases,
the applicant advanced purely‘personal defenses ~ that he
had been lignerant of the aims of the organiszation, that he
had resigned or attempied to withdraw, that he had been
drafted, or that he had not personally paihi@ipat@d in

any wrongful acts,l®4

In others, the applicant contended that the ®organizaw
tlon" named in the indletment in faet consisted of several
independent -bodies end that the segment of which he was &
member was innocent of any wrongful aims or accomplishe
ments, Disturbed by the mumber of applications, by the
confuslon of counsel for the organizations as to the

Scope of their dutles, and by the indefiniteness of the
Charter provisions, the Tribunal invited argument by
tounsel on three questionss (1) the tests by whieh erim-
inality has to be determined amd the nature of the @Vid@n@@
to be Qdmitt@d; (2) the precise time during which each

organization was olaimed to have been oriminal; and (3) what,
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if any, classes of persons inecluded within an organization
ag defined in the Indictment should be exeliuded from the
declaration of oriminality,l®5

In response to thils request, the prosecution submibtted
that under the Charter plam the sole issue before the
Peibunel was the eriminality of the organization as a
whole and that svidence by way of defense or mitigation

on behalf of an individual member was irrelevant .26

Although the Charter was sllent on the point, the prose=

cublion admitted that the organlzetlion must have been one in
which membership was “generally voluntary,” "on the whole,
one whiech persons were free to join or stay out of.® But,
it contended, proof that Yevery member was & velunteer®

was lmpossible and unnecessaryere! If a few individuals
had been @@nscript@d, they could defend themselves in
subsequent trials on that gr@und.12$ The prosecution

took much the same position with respect te knowledge of
the organizationts criminal purpeses, The group!s ocriminal
objeetlves must have been sufficiently notorious seo that
all its members could and should have known of thamQIg@

But lack of gulilty knowledge was an individual defense %o
be asserted by a member in his own trial.ld0

The pmission from the Charter of any provision as to
the defenses which would be available im trials under Arbicle
10 somewhat embarrased the prosecution, That qu@&ti@n

Should preperly have been dealt with by the Allied Contrel
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Gouncil, but the Council?!s Law No. 10, instead of imple=

menting the Charter, merely "recognized as a crime®

membership in organlizations found @yiminal by the Tribunsal
and suthorized punishment ranging from deprivation of
eivil rights to death, The proseeution, therefore, could
point to no specifiec auth@rity to support lts assertion
that conseripbtion, lack of criminal knowledge, and other
ractorsldl would be & defense to the charge of membere
ship, It may be argued that the requirement of mens res
18 basic to all iegal systems, and that, even without
any‘spéeifi@ provision, 1@3&1 compulsion and lgnorance of
the orgsnizationts purposes would necessarily operate as

a defense., Bub there was no assurance that the several
courts which might subsequently try members would adopt
that view, and it was possible, if not probable, that as
the law thenm stood - an individual who had been drafted
into an orgenization and was ignorant of its purposes might
be sentenced to death by a military court if the Tribunal
declared that organization criminal,l3? mo rorestall any
such event, the Tribunal, in its judgment, defined each
group declared eriminal as excluding p@rs@hs "who were
drafted by the state for membership" and as including only
those members who had kn@Wlédge of the groupt's eriminal
burposes or were personally lmpllcated in the commission of-
such‘@rimﬁs.153

The prosecution had foreseen some difficulty in estabe
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lishing that the "Relch Cablnet" and the "General Staff
and High Comman@"functioned as integrated'groups. Butb,
in the course of the trial, the same difficulty was ene

countered in connectlon with some of the other organizations,

As the case developed, some organizations, apparently of

simple structure, were shown %o have been composed of a
number of semi-autonomous units whose lntererelations

were diffimuit to trace. The German genius for complexity
of organlzation, the semi-mystical Nazi deectrine of unity
of Party and State, and the transfers of asuthority and
Jurisdiction In the course of the war made impossible a
clear and exact definition of the precise components of
each group, Did the Geatapo, for exsmple, ineclude elerical

personnei?154 pid 1% include such groups as the Seeret

Fleld Police, eriginally under Army jurisdiction bub
tarned over to the Gesbtapo in 19429 '

The Gestapo wag & deparbtment of the Reich Securiby
Head 0ffice which, in turn,‘was simaltaneously both a
division of the Ministry of the Interior and a department
of the 85,1%% was the Gestapo, therefore, a part of the

85? Were the 500,000 members of the Sishlhelm and the
200,000 members of the Relterkorps (riding elubs), trans-

forred by Hitler to the SA in 1933, to be considered as

Part of the SA? Such problems as these are not well
suited to judicial inquiry. That they were necessarily

involved in the Nuremberg Trial railses the question whether
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the entire matter of dealing with the Nazl organizations
might not better have been left to administrative denazie
fication proceedings,

The presesution took the position that, with certaln
minor @x@@ptiana,lgﬁ no classes of persons inecluded 1in the
groups a8 the indictment had defined them ahould be exw
cluded from the declaration of eriminality, and that such
groups were criminal for the entire period allegedsl®?

The Tribunal tentatively accepted this theory, and
appolinted commisslioners to take evlidence For the defense
on three issues: (1) the aims, sactivities, structure, and
compén@nt parts of each group and whether it had a general
purpose to engage in actlivity declared crimimal by the
Charter, (2) whether membership was generally veluntary;
and (3) whether its purposes or actlivities were open or
riokorious or otherwise gem@rally known513$ Counsel for
the organizations were empowered to interview and select
witnesses in any intermment camp where members were confined,
send out interrogatories, and submit affidavits.159 Both
the commissioners and the Tribunal itself recelved thousands
of affidavits and heard oral teaﬁim@my from numerous
witnesses on behalf of the organizations,

The method provided by the Charter of basing individual
érimimal reap@nsibility‘On Crgamiz&tiénwm@mb@rship WaS
challenged by the defenselr4¥ and has been questioned
by erities. The Tribunfl described it as a "farw-reaching
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and novel procedure," which "unless properly safeguarded,
may produce great Injustlee JL14l

The fundamental principle that a man can be punished
only for his own acts 18 no¥% violated, of course, by
making membership in an organization a criminal offense,
As Mr. Justlee Jackson demonstreated, legislation outlawing
various btypes of organizations and penalizing membershlp
therein is common in most nationsel4? guch leglslation,
however, 1s usually prospective 1ln operation, Under Articles
¢ and 10 of the Charter, individuals were to be punished
for past membershlp in organizations which would not be
officlally condemned until the Tribunal rendered its Jjudge
nent ¢ _ |

While the prmae@uti@n did not deal speelfically with
this problem of re@ra&abiwity, it did argue that the Charter
was merely an appllication of femiliar principles of eriminal
law, A party to a @ombinatioﬂ to eommlt a orime 18 responsible
for thé sets of all parbties to the combination, So far as
an organization was a combination to commit aebts prohiblted
as War Crimes by the Hague and Geneva conventionsy its
alms were at all times eriminal, The prosecutions charges,
though emphasizing War Crimes, also embraced the commission
of Orimes against Peace and Crimes against Humanitby,l4d
Powerful arguments have been advanced that, at least since the
Kellogg=Briand Pact, the planning and waging of aggresslve

war was both 1llegal and eriminal., These arguments were,
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however, concernsd with the trial of leaders of the Nazl
g@vernment, individusals who, a8 the Tribunal said, “must
have known of the treaties signed by Cermany, outlawling
recourse to war" and "must have known that they were ascting
in defiance of all imternational law,®14% It would be
more difficult to attribute similar knowledge to éach of
the members @f the various accused organizations, Although
the Tribunai did not advert to the qﬁestion of retr@a@bivity,
it based its finding of eriminality as to each of the |
three organizations 1t condemned solely én that organiza=
tions partieipation in War Crimes and Crimes against Humanity
connested with the waryL45

Another ground for challenging the Charbter plan was
that it denled members of the accused @rganiéati@ns the
right to an adequate hearing, One charged with being a
party o an illegal combination 18 entltled, acecording te
" traditional nobiom, to be heard not merely on the question
of his own membership bubt on whether the scombination was
i1legal, Under the Charterthe lssue of 1llegality was
econelusively determined in proceedings to whieh not all
m@mbers wore parties; While there may be a few insbtances
in which eivil liability has been imposed on individuals
in a elass sult, there seem to be no precedents in Anglo-
American law for determining an Iindividual's criminal
guilt on the basls of a representative proceeding, Any

objectlon on this seore, however, seems more bechnical
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than substantial, The procedure followed by the Tribunal
in notifying members of the accused organizatbtlons and
taking evidence offered by them assured the presentatlion eof
every significant defense relating te the organlization as
8 Wh@l@@ It is Improbable that a more complete defense
¢ould have been made had every member been & party te the
proceedingse

Phe reai possibllity of injustice lay in the manner in
which the Tribunalts declaration of eriminality might sub=
sequently be applied by obther aqurts. Theoretically,
that was of no concern to the Tribunal, But it desclined
to take & marrow view of ibts funetions and, by & piece
of judi@ial legislation, imﬂuw@& that its deelaration could
not be misused, 8bating that "membership alome is not
enough to coms within the scope of these declarationa,"
it limited 1ts finding of ocriminality to those members of
the indleted groups who had not been conseripted and whe
elther had had personal knowledge of, or had personally
participated in, the groups illegal astivities,146® ynder
this ruling, lack of gullbty knowledge and legal compulsion
became more than mere matbters of defense, Apparently,
to establish that a defendant was even a member of the
crimin&1 gr@up, there must be affirmative proof that he
had actual knowledge of the group's criminality or had
himself committed unlawful aets, The burden of producing

evidence as to each individual's personal stabus is thus
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placed on the prosecution and the whole purpose of Articles
9 and 10 of the Charter in effeet mullified,

Subjeet to these limitations as bo @onsmripti@n'and
knowledge, the Tribunal declared that portions eof three
of the indlected groups - the ﬁeadership Corps, thelss,
and the Gestapo ~ were criminal within the meanimg of the
Charter, Since its finding was expressly based on partiels
pation in War Crimes, the Tribunal exeluded from the scope
of 1ts deelaration all persons who had ceased to be members
prior Lo September 1, 1939,147 In the case of the 88,
this restriection iz hard to square with the express finding
that "88 units were active partiecipants imlthe steps
I@adiﬁg up teo aggressive war ¢t 148

In view of the restrictions imposed by the Tribunal
on 1its finding of criminality, which made itz declaration
of limited utllity, the acquittal of the three remaining
groups waé not of greatb praaﬂi@al consequenceé, In the
case of the BA, the acquittal is not surpﬁiaimg. The SAts
ghrang~arm'ta@ti@& had been an effectilve Nazi-weapon in
winning control of the state; as a para-military foree,
1t had alded im training for wary it had served &s & source
of aﬁhi&&awigh and anti-religious propasganda and its
membership participated in the pogroms of 1938 and in abtacks
on the churches.l49 But it had ceased to have any influ=
ential position after the purge of 1934190 and the primeipal
evidence against 1t related teo asctivities well before th@‘»
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outbresak of warelPl The Tribunalts refusal to find such

sebivities a bhasis for eriminality is consistent with lts
aspproasch to the prosecwtions conspiracy theory., The size

of the organlzation, in additlion, may have influenced the

gment

Tribunals any eourbt might be reluctant to render & jud

condemning some 1,500,000 individuals,

The converse sltustion was presented by the cases of

the Relch Cabinet and of the General Staff and High Command,
which & majority of the Tribunal refused to declare ecriminal,
The majority opinion noted that both these groups included
such a small number of persons as to permlt the trisl of

each member on charges of speecific orimes, Broader political

consliderations may also have played a part in the deecision
in these cases, A cabinet and a general staff are itraditional

institubtions in every state, The Tribunal noted that the

efforts at coordination and direction by the General Staflfl

and High Command were similar to those of the armies, navies,

and alr forces of all countries, matehed, for example, by

those of the Anglo-American Combined Chiefs of Staff.Lde
The Tribunal might have feared that a deeclaration of

eriminality would be comstrued as comcerning not merely

the individuals who at the time had held positions in the
Cablnet and General Staff bubt the institubtions themselves,
The‘expr@éa@d legal basis for the decision, however, was
that the Reieh Cabinet had not functioned as a group after
1937153 and that the General Staff and High Command was
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not a "group" or "organization” at all, % fThere can be
little guarrel with the finding as to the Cabinet once we
accept -the Tribunal's baslc assumption that to be punilshe
able acts must be connected with war or with & concrete
plan for war. The ordinary Cabinet ceased to meet as a
body after 1937, The Secret Cabinet Couneil never e’ 4159
After 1939, activities of a cabinet nature were ecarried
on by the small Councll of Minist@rs Tor the Defense of the
Reich, but they ean hardly “be attributed to the whole group
named in the indictment,196

The ruling with reSpa@% to the General Staff and High
Comnand 1s more debatable, The prosecution contended bthat
evidence of collective action for a conmon purpose was enough
t@ constitute the offi@@rs holding the positions nmme@
in the indictment a "groups" Bub to the Tribumal the berm
" group" meant something suffieiently "tangible™ so that an
individual could know that he was joining 1t,157 Evidence
Whi@hjwould establish a é@nspira@y was not enoughe The
diasant of the Russian member as to bobh the Reich Cabinet
amd”d@m@ral.Starf and High Command does not squarely fio et
th@.m&j@riﬁy!s argumént in either @asea‘ it demonstrates
merely that criminal acts were committed by the individuals
alleged to congtitute those @rganizati@na, a p@inﬁ whi@h
the majority did not denye |

The @ffectivenesa or tha organization trlalﬁ at NuPQMﬁ

b@rg, th@n, appears que&ti@nable, The c@mbination @f
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isauves relating to six sepirate organizations with charges
against tweniy-two individuals inevitably complicated
and delayed the btrial., A%t the time the Charter was drawn,
organizatlion trials seemed te offer the only effective
means for punishing thousands of Nazi collaborators who
might otherwlse have eseaped jusitlce, amd; at the same
time, for ssgregating potentially dangerous elements of
the population from & mess of passive or non-Nazl Germans.
The theory that each accused organizétion was a glgantic
criminal comspiracy was an aceeptable bBasis for punishing
all those who took an active part in the organization with
actual knowledge of 1ts e¢rimimal aims, Bubt neither the
Ghartar m@r Control Council Law No., 10 differentiated among
classes of members, and the Tribunal refused to press the
congpiracy theory so far &8s o make mere membership the
basis for future eriminal liability. Nor did mewbership
in the six accused organizations furnish a workable basis
for disceriminating between the dangerous and the passive
elemétits of the populstion for administrative purposes,
Milibary government suthorities found 1t necessary to
establish detalled categories and sub-classifications of
Nazl affiliation, not confined to the few organizatlions
named in the indietment, and te provide varying types of.
sanctions for persons in each ecategory, Nelther so widee
spread nor so diseriminating e seleetion was possible under

the Charter plam., The Tribunalts judgment on orgsnizatlions
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soems to have had 1little effect either as & basis for
punishment or exoneratlion. The denazification laws, drafted
without reference to that Judgmenb, embraced not only groups
condemned by the Tribunmal bubt also c¢lasses of persons gpecif=-

ically excluded from 1lts declaration of criminality,




CHAPTER VI

HERMANN WILHETIM GOERING

Goering, who had been Relchsmarschall, the ranking

militery officer in the Third Relch, was an art lover, a

war hero with the highest CGerman decoration of World War I
(Pour le Menitd),a narcotics addict and plunderer on &

monumental seale, At the trial, with his eye on history,
he played the role of the leader of the lost ecause, the
defeated but falthful paladin of the Fuehrer, true to the

ond to his liege lord, -
When the defendants took their mldeday meals together,
he took it upon himself to organize them into some sort of

agreement to present & patriotlec and united front to bhe

enemy, When he did mot like the testimony of one witness,
he audibly called him a Schwein as the man left the stand

and went by the prisoner!s docke
. Most of the(def@ndants thought little more of him than
they did of the other top=ranking Party leaders who had

brought them all to the shadow of the gallows, Schacht
tostiried that Goering, who had headed the Four~Year Plan
for the German economy, was an ignoramous in economics,
Other witnesses told of his colossal vanlty, his drug
addiction, nis abn@rmal habits of behavior and dross,
Schaeht said he had been told that Goering had appware@

at & tea "dressed as a Roman gladiator with painted toenalls

showing in his sandals, rings on his fingers, and rouge

on his @h@@kﬁz
m@@m
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In the course of the war Gosring had gradusally leost
favor, His decline began in 1940 when the Germen Alr Force
falled to defeat the British Spltfires over Londom, it
accelerated in 1941, when the Luftwaffe falled to repsat
the decisive victories in Russia that had been won in the
earlier campalgns; it plunged still lower after Goering
had promised that hé could supply the Sixth Army at Stalin-
gradg and it hit bott@m as the enemy bombers poured de=
ghruction on German citles, On April 23, 1945, a squad of
83 men arrested him on orders of the Puehrer, signed by
Bormann, On the following day they received orders to shoot
the Reichsmerschall and his family if Berlin folle®®

He declared Hitler would doubbtless have gotten rid of
him but for the Reichsmamwschalls wide influence with the

German people., To shore up what remained of his collapsed
%@rlﬁ, he romanticized himself as the trﬁa hereo of a historie
cause, He declared at Nhr@mberg that he had indeed meant

his oath of allegiance to the Fuehrer: ‘WI identify my fate
with yours for better or worse; I dedicate myself to you

in goed times and in bad, even unto deaths” Now he addeds
"I peally meant 1t and still do,n1t59

' In conversabtions with his lawyers he admitted that it
would have been better i1f Hitler had been kllled in an

sutomobile aceident in 1938 and that the Fuehrerts sulclide
hed been a betrayal of the German people, just as Hitler
had called the suicide of the mayor of Leipzig ~ at the time
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the mayor and his family had died together as the Amerlcan
troops approsched the eity ~ Ya eowardly flight from respone=
sibility " +60

In his single-minded concentration on the developmeht

of German air power he had, when he wanted to, protected
Jewish.@ffi@&vs who were thrown out of their jobs in the
Army. "A Jew 1s whoever I say is one in Germany,” he had
declared, and Field Marshal Mileh, who testified for him

at Nuremberg, was 1iving evidence of this, Mileh's legal
father was of Jewlish blood, but Milch was officially declared
to be 100 percent "YArysn" when it was decided that his
blolegical father was a Christien and not the mam his mother
had marriedglﬁl |

| It was Goering wh® called the Wannsee Conference, which
plenned the manner in which the Jéws of Europe were to be
déstr@yad, and who ehbsé.éne of the most bl@@d thirsty
killers in Germany, Reinhafd Heydrids, to administer the
Finsl Solution. Goering felt the Versailles Treaty had to
be rep&diate&,'the Jews and communiste and the Republicans
hed te be driven from power, & broad mass movement had %o

be crested based on nationalismi and socialisme

In 1932, he was elected to the Presidency of the Reichstag
and promptly prepared the way for the dissolution of
Parliament, He gave up the leadership of the SA and
concentrated on Party effairs in the Relchstag and the

country as a whole, For Goering, Hitler was the political




a7

genims who could move the masses with the true doctrine,

For Hitler, CGoering was & warrior of superlior middle~class
origins who could gain the respect of business people and
former Army offlcers and was, above all, a man of unswerving
fidelitye

- Goering collected jobs, In addition to Minlster President,
he was Minister of the Inbterior for Prussia and in this
capaclity had the Prussian state police under him, He founded
& seecret police = the Gestapo -~ and the flrst concentration
cemps, wheére the enemies of the regime; bréught in by his
police, could be kept. At the time of the Relehstag Tfire

he headed the roundup of members of the oppesition parties,
using the emergency as a pretext for getting rid first of
the Communists, whom he immediately declared responsible

for setting the blaze, and then of the equally hated Soclal
D@mwcrataglﬁg

Gosring could be as ruthl@ss a8 anyone when in:& page

or when his own notions of justice were fﬁmuted, He c¢ould
order the death sentence when he thought a young man had
shown contempt for his leadership, During the Russian
campalgn three young soldiers who stole gome csms of meab
were shot by an offlc¢er, Goering was incensed, He wanbed
the officer who had killed them executed, but the Fuehrer
refused, Another time, some young Luftwarfe offlcers re-
turning from a party were shopped by an Army officer who

demanded their papers, They handed them over to him, but
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when they saw their trolley car coming along, the last

one that would run until morning, they snateched them back

and ran for it, fTh@y were arrested, charged with mutiny,

and shot, Goering was enraged. He sbtormed at the Army
general under whose command the trial and execubtion had taken
place, but he went no further, for his awthority ran only

as far as the Fuehrer permitted and he could take mno

undue riaks.lﬁﬁ
Witnesses at Nuremberg declared Geoering had deliberately
plotted the downfall of War Minister (Relchskriegsminlster)
Fleld Marshal Werner ven Blemberg., They said he had in-
duced the Fuehrer to be a witness Yo Bleombergts marriage
with, am 1t turned out, a registered prostitute, as parid

of a plot to get Blomberg!s job, The evidence presented

wag flimsy.

Goering made no secret at Nuremb@fg of having done all he
could to rearm Germany, bto retool the ecomnomy to this end,

to make the Reich blockade-proof, and to build bombers

and fighﬁérg as rapidly as possible and in as great numbers
a8 the economy &nd personnel training programs permitted,

The prosecution alleged that four-engined bombers were .
aggressive weapons, and one of Goering's witnesses testified
that the Germans had very reﬁ of them., On taking the stand,
Goering said that he would have been glad to have the four-
engined bombers, that he had merely declded against them

in favor of other types, and that the deecision had nothing
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to do with aggression but conecerned only the allocation
of sCarce resourcesS.
He proudly told the Tribunal that he gloried in the

Anschluss and thaet he was the man meinly responsible for it,164

The records of all his telephone conversations with Seysse

Tngquart and the other Nazi officiels in Vienna, as well

as with Ribbentrop in London, were in the hands of the

. Allles in any case, but Goering, far from wanting to de-

fend himselfy, magnified what he had accomplished in engine

eering the change of government that got rid of Kurbt von
. Bchuschnigg and put Seyss«Inguart in his place.
Goering was charged by Mr, Justice Jackson with belng

chalrman of the Reich Defense Councll, an organization

that clearly scunded ominous to the prosecution and might

have indeed alded and abetted rearmeament and the wars the

Reich fought - had it ever funetioned. Goering testified

 that thils first secret b@dy, founded in 1933, was dissolved
in 1938 without having met, The sescond publiely announced
Defense Counell, founded im 1938, played no importent

role, apparently because it was too unwieldly.l6® A meeting

of November 18, 1938, consisted almost entirely of an address
by Goering te & large audience on the aim to triple German
armements, to lmprove the transport system, and o help

the financial situation of the Reieh by seizinmg Jewish

Property, There was no discussion and no actiom was taken,

The meeting was merely @ sounding board for the plans of
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its chalrmen,l66

Gooring testifled that he did not even attend another
large gathering of this body, and after a year it was conm
verted into a ministerial council, The Defense Councll
had not much more signifiecance, as far as Goering's guilt
was concerned, than the organization Goering sald he had
invented on the spur of the moment teo help Neurath save
face, When Ribbemtr@p was appointed Forelgn Minister,
goering proposed to Hitler that Neurath be.naméd ehalrw
man of something he thought they should eall the Seeret
Cabinet Couneil, This, he believed, would sound imprassive
and be widely thought to have important functions, Hitler
objected that Neurath could sesrcely be chalrman of a
nonexistent body, so Goering, as he told the court,

drew out & pencll and paper and wrobte down the names of the
menbers who would serve under Neurath's phantom chalrmens
ship, naming himself last, Neurath was duly appolinted,
but the Secret Cabinet Gouméil never mete

The real case against Goering = namely, that as second
man inlvhe Reich he bore & major shere of responsibility
for the murders and exterminations, as well as certain of
the war crimes = was developed slowly, Mr; Justice Jacke
gontg first question on cross~examining him wasg: "You are
perhaps aware that you are the only living man who can
expound to us the true purpeses of the Nazl Party and the

inner W@rkings of ite leadership?"
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Goerings "I am perfectly aware of that,”
Jacksons "You, from the very beginning, together with
those who were associated with you, intended
to overthrow and later did overthrow the Welmar
Republic?™
G@@ringg "rhat waﬁg as far as I am concerned, my firm
intention," 167
Those wwie questions that could have been given the
seme answers by any successful revolutionary leaders
Goering was not vulnerable as a revolutionary or as
one who had done all he could to get rid of the shackles
of Versailles, What he was eriminally gullty of was
murder, and the key document in this charge was the
order he sent to Heydriech on July 31, 1941 which sald:

Complementing the task that was
assigned to you on January 24, 1939,
which dealt with carrying out by
emigration and evacuation a selution
of the Jewlish problem as advantageous
as possible, I hereby charge you with
making all necessary preparations with
regard to orgsnizational and financial
matters for bringing about a complete
solution of the Jewish question in the
german sphere of influenee in Europe,

Wherever other governmental
agencies are involved they will cooper-
ate with you,

' I request furthermore that you
send me before long an over=sall plan
concerning the organizational, factual,
and material measures necessary for the
accomplishment of the desired fiﬁg%
solutlion of the Jewish questlone

That order set the extermimation process in motione

Goering issued it under his authority as head of the
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F@urnyaar Plan and as the second man in the Relch, who
issued directives under a wlde amﬁ;eggag¥£9r_tha Fuebrer
did not have time for everything. | |

» Mr. Justice Jeckson read out the steps (Goering had
taken against the Jews: he head proolaimed the Nuremberg
Laws; he had promulgated am act in 1936, making 1t a

ecrime punisheble by death to transfer property abroady

in April, 193@,‘under the FourwYear Plan, he had published
the decreesrequiring the registration of Jewish property,
the precurser to its complete confiscation; and then, as
the vise tightened, he had published the decree that Jews
might not own retall stores or offer goods or services
f@rrsale at markets, falrs, or exhlibltions, or be leaders
of enberprises,legi Goering remembered issuing all these
decrees, and to the last gquestion he answered, "Yes, Those
are all part of the decrees for the elimination of Jewry
from economic life %70

As @&fly'as~Mar@h 12, 1955, Goering had announced

that the Jews could not look for protection of life or
prwpe#ty in the Third Reiech: "Certainly I shall employ
the police and quite ruthlessly, whenever the German people
are hﬁrb; but I refuse the netlom that the pollice are
pr@teétive troops for Jewish storés, No, the police
protect whoever comes into Germany legltimately but‘it
does not exist for the purpose of protecting Jewlsh |

usurers 171
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In 1938 he seid, "We can't let the Jews starve,®™ but
he signed the laws and wrote the deerees that took away
thelr livelihood, "Thess swine," as he called them had
to be driven from Germsn economic 1life and from the Germen
community,172

- Goering dld not want to have %o travel with Jews or te
aee them in publile pla@es,'but he would let them live,
he would evan let them use German hospltals, at least for
a tim@. ‘He would move them out of the ecomomic Iife of
the Releh, His directlive from Hitler to settle the Jewilsh
guaestion meant, at this point, introdueing harsher economie
measures; however, Goebbels and Heydrich meedled him into
takiﬁg a harder noneconomie line, It was Geebbels who had

ordered the Kristallnachte, At the meeting he and Heydrich

represented the Streicher brand of anti-Semitism. Jows
were a moral and physical offense to the Germans, As the
dialogue contlmued, the Austrian economist Hans Fischboeck,
who had been one @f»S®yss~Iﬁquart'm eollaberators, told of
the plans for Vienna: 10,000 of the 12,000 Jewish worke
shops émd 4,000 of the 5,000 Jewlsh retail stores were to
be closed fin&lly. The remalnder were to be Aryanized,
Thus, of these 17,000 businesses, Pischboeck said, 13,500
or 14,000 would be shut down, All that was needed was a
short law, Goering said, "I shall have this deecree issued

today w173

Buyers were already on hand, Filschboeck said, for half
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of the 3,000 businesses that were to be Aryanized, but if
by the end of a year no buyer appeared for the remalnder,
the Gevermment could declde whether or not to ligquilidate
them, They would be turned over to a trustee (ascting for
the State) and the visible Jewish businesses would be
finlsheds
Goerings That would be splendild,
Funk: We can do the same thing here,

I have prepared a law slaborating

thats Effective January 1L, 1839,

Jews shall be prohlbited from

operating retall stores and wholew

sale establishments, as well as

independent workshops, They shall

be further prohiblted from keeping

employees or offering any readye

made products on the market; from

advertising or receiving orders,

Whenever & Jewlsh shop 1s operated

the police shall shubt it déwneee

Goerings I belleve gz can agree with
this law,l -

Fischboeck deseribed how J@wish property had been
éxﬁrmpriated in Austria, and Punk asked why, when their
enterprlises were taken over} they shouid not be able}t®
keep'bonda. Goering rejected this ldea because in thsat
Way they would a@tuaily be participating in the economy,l7®

A witness for Goering at the trial, Gemeral Karl
Bodenschatz, told how he had at times protected individual
Jews: at Hans Frank's urging he had stopped the deportation
of Polish Jews into the Genéral Government in 1940, and he
had allowed the families of Jews working for Reieh munitions

industries to remain in Germany for a year afbter the
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transports to the East began in 194131?6 however, when the
time came for the order of extermination to be written,

it was Goering who, in the transparently veiled language

of the Final Soclution, wrote it, Individual Jews he may
have been on occasion willing to save, but "Jewry" he
condemned to death, |

Goering beceme Just as ruthless when dealing with the
Russians @r'ﬁha Poles, "I intend to plunder," le declared,
spesking of Russia, "and to do it thoroughly," He told
his assistants om‘the economlc staff, "Whenever you come
across anything thét may be needed by the German people,
vou must be after it like a bloofhound, It must be taken
out of store and brought to Germany,®™177 He told the
Reichskommisars for the Occupiled Teﬁfibories on August 6,
1942, "If anyone goes hungry, then 1t won't be the Germans
but others."178 His Green Portfolio was & plan for. the
ruthless éxploitation bf Russian resources prepared belore
the German attack on Russié, and his economlc Staff Bast
on May 23, 1941, foresaw "a cessation of supplies %o the
entire forest zone (of Russia), including the essential
industrial centers of Moscow and Leningradamvg On
September 18, 1941, he issued an order: YOnly these people
are to be supplied with an adequate amount of food Who
work for us. Even if one wanted %o feed all the other
inhabitants, one could not do 1% in the newly oceupled

Eastern areas, It 18, therefore, wrong to funnel off food
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supplieg for this purpose 1f 1t 1s done at the expense of
the army and necessitates inereased supplies from home" 180
In pubauit of the goal of making the Reiech self-suffiecient,
he told the Reichskommlssars:
God knows you were not sent outb

here (to the East) to work for the

welfare of the people in your charge

but to squeeze the utmost out of them

8o that the German people may liveese

This everlasting concern about foreign

people must cease once and for allees

It makes no difference to me 1f you

say that your people are collapsing

from hunger, Let them gg_so as long

as no German collapses, B1
From the time the German armles invaded Poland he wentb
after forced labor on behalf of his Feour-Year Plan, "In
8 atruggle for the existence of the German people one
cennot afford to be too smrupulmus in the observance of
treaties," he said,-82 Goering had undoubtedly acted
1llegally when he called on PFritz Sauckel, whom he greatly
admired for his energy, to reerult the millions of workers
needed to carry out the Reilch's economle program and when
he used prlsoners of war in the armaments industry and in
the ILuftwaffe anti=-alreralft companles, Foreed laborers
for the alrplane industry (including concentration camp
workers) lived under terrible conditions and died by the
thousands of malnutrition and inadequate shelter in the
packed transports shuttling bto and from the Reich, Goering
may have had little directly to do with such atrocitiles,

but he certalinly knew of them,
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In addition, a series of capbtured German documents
identified Goering with the shoeting, without trial of
captured enemy "terror fllers,"183 Hitler had already
ordered on May 21, 1944, that Engliah and American ailr
erews be exeguted without trial if they had fired on German
clviliens, rallroad trains, or German alrmen bailing out
with parachutes or who had been forced to land and were in
the immediate meighborhood of downed planes that Allied
gunners were trying to destroy, A top~secret note from
Wariimont of June 30, 1944, revealed that bobh Ribbentrop
and Goering had approved the propeosed meaSures o be taken
against enemy fliers,184

‘The role of number=two man of destiny sulted Goering,
He conatantly referred, even during the trial, to the
intimacy of the collaboration between himself and Hitler,
Bpeaking of the charge of conspiracy against the twentye
two defendants, he sald there could only be one such
@harg@: against him and the Puehrer, for no one else
could have conspired, no one else was close enough to the
throneseseHe thought of himself as the only man in Germeny,
aslide from the Fuehrer himself, who combined the highest
military and political functions and capacity .85




CHAPTER VII

HITLER!S SALESMAN: JOACHIM VON RIBBENTROP

Nezl diplomacy as such scarcely existed, In the first
years of hils power, Hitler concentrated on domestic tasks:
the relief of unemployment, reorganizing the stabe apparatus,
getting rid of the known opponents first in the nonwsNazi
parties and then_in 1934 among the National S8oclialists
themsalv&s, priming the pumps of the economy, and starting
rearmament, - Only with militery strength behind him could
he.begin hi& systematic destruction of the Versailles
syatam, and then would follow the major expansion. How
far it would g0 would depend on eventual power relatlons
and what use could be made of them., Hitler was to win
bl@édless, diplomatic victorlies on an unprecedented scale =
eveh with a partidmlarly unglfted amatenr at the head of
his Fmreign Office ~ mainly because the seemingly overs
whélming superlorlty of the system of security that France
had built up on the Continent was a rope of sand and because
Hitlernwas ready to teke risks and his opponents in England
and Franae were nots Up to a point he operabed with great
bril}ian@@. He also operated with great brutality and had
ﬁo need of a Forelgn Minister in the traditlonal sense,

He merely needed a man who would run his errands and cone
firm his judgments, For thls Ribbentrop was perfectly
adapted, »

Almost no one had a good word to say for Ribbentrop,.
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Neither the representatives of the Western Allles nor the
representatives of the meutrals or of Germany'!s allies =
or even his féllmw defendants at the trial - thought anye
thing of his abilities, Goering, Schachb, Neurath, Papen,
86ll of whom had had to deal with him, thought him income
potent, boastful, and vainglorious,

| All those who described him = whether it was Goering,
who had competed with him for the ear of the Fuehrer when
war threatened, or Neurath, who had been undermined and
succeeded by him, or the Allied and neutral dipleomats
who had listered to his tirades ~ used the same eplthets:
arrogant, tactjess, humorless, and, above all, incompetent,
But because Ribbentrop had only one desire = to say whatb
his Fushrer wanted to hear ~ he was preclsely the man for
Hltler,.

Ribbbentrop was industrious and had a sense of brd@r.

He worked hard, fourteen and_mora hours a day., He wore oub
his seeretarlies with the avalanche of work he gave them,
Since he had so little gift or training for his job, he
could only masbter 1t by overwork ahd multiplying his
personnel, When he became Forelgn Minister there were
25300 officials im the Forelign 0ffice, and this number he
raised to 10,000, He created new deparbtments with hundreds
of emplayaasw\ The former three officers of the Department
of Protoecol he increased to fifty, the Press Division from

seven to two hundred. Both these departments represented
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two of his ehlef interests -~ who sits next to whom and
publieity, With zeal and devotlon Ribbemtrop tried to
gcover up his complete lack of gualifications for the job
he held, It was a job for which he had not the slightest
training or capacity. When he got the appointment it
surprised even his wife, who had devoted herself to ade
#an@ing his fortunes., In fact, Ribbentrop said it sure
prised him, and thls ls probably true, too.l87

Ribbentropts predecessor as Forelgn Minister was Baron
Konstantin von Neurath, When that old~school nobleman
learned that "Rib® was to replace him, he snorted: "That
¢ommoner has élwa&s peddled his wares to the highest
bidder, May God have mercy oh the Reich{"188

Foreign Office employeed declared paliciously that in
addition to the Bismarck herring, German restaurants would
soon begin to feature a "Ribbentrep herring” - an ordinary
herring with the brain removed and the mouth slit wider,189

Curiously enough, he took the side of the old line
diplomats against the Party. Under the Releh Civil Service
Law, the deputy to the Fusehrer, Rudolf Hess, had the right
to veto appointments to the Foreign 0ffice. His represenbas
tlve, E. W, Bohle, was assigned to the Auaswasertiges Amb as
Sta@taaekretaer. Bohle was Chief of the Party's Auslandge
organisation, which Ribbentrop saw, and rightly so, as a
riva; to the Forelgn 0ffice, for 1t dealt direectly with

Party organizations and German citizens im foreign counbries,
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Ribbentrop fought against RBohlets influence, and in 1941,
alter Hess'! flight to England, succeeded in getting rid of
him, Ribbentrop, who feared more than anything else the
invasion of his jealously held domaln, had one main re
gquirement for his underlings: unguestioning obedlence,

He maintained foreign policy was made not by the Forelgn
foi@e tut by the Puehrer and himself, The subdrdim&t@s,

he said, had no voicej they were there to carry out orders,l90

Ribbentrop had been in England at the time 0xford
students had publicly declared they would not fight for
their king and country. This was enough to convince him
that England would avold war at any cost, In his trial
testimony, in the interrogations, and in the posthumous
book edited by his widow, Ribbentrop declared that he had
always worked for peace with England and that he had always
admired and sympathized with the British and Frenech and
had never underestimated them, But the testimony against
him was overwhelmingly tothe conbrary, Goering said that
at the time of Munich, Ribbeéhr@p had wanted war and was
disappointed by the treaby that divided Czechoslovakia
without war.

Clano maintained that the German Foreilgn Minlster
echoed the war plans of his Fuehrer, On August 11, 1939,
Clanots dlary eniry read: ™"The decision to fight is
implacable, He (Ribbentrop) rejects any solution which
might\give satisfaction to Germany and avoid the struggle,”l91




w37 e

Cian@ asked him whether Germany wanted the c@rriaor or
Danzig, and Ribbenbrop replied, "Not that any more, We
want war,"192 . |
Ribbentrop had convinced himself that the paet with
Russia in August, 1939, made Emgliéh_amd'Fremch intervention
impossible, He believed that the paeifism and weskness of
bmth England and France would force thém to accept the
German c¢onguest of Poland without regard to any guaranbees
they had given., Britain would never dare oppose Hitler,
he told Kmrdt, and if she did she would lose her empire
and France would bleed to death on the Siegfried ILine,
"IL I hear any officlal express & different view, I will
shoot him myself in his office and will b@ responsible
for my actions"193 He liked to demonstrate his National
Soclalist ardor, He told Welzaecker that he would shoot
any subordinstes who took & dim view of the forelgn
situaﬁion5194 | |
Ribbentrop had one moment of truth, on April 28, 1941,
He had Staatssekretaer Welzaecker write a memorandum (the
sentiments were Ribbentropts own) opposing the Russian
campaign, It reads
I éan summarize my opinion on a

German-Russian conflict in one sentences

if every bmrned out Russian ecity was

worth as much to us as a sunk English

battleship, themn I should be in favor

of a German-Russian war in thls summer;

1 think though that we can win over

Russia only militarily but that we
should Jlose economleally. One can
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perhaps find it enticing to give the
Communist system 1ts death blow and
perhaps say too that it lies in the
Lokle of things to let the Europeoanw
Asiatiec continent now march forth
against Anglo-=Saxondom and its allies,
But only one thing 18 decisive:
whether this undertag%gg would hasten
the fell of England,

The memo sald further that either England was close to
6@11apse, in which case she would only be enecouraged by
the Reicht!s taking on a new opponent, or, 1f England was
not close to a collapse, one could get the idea that
Germeny had to obbtain its food supply from the Soviet land
mass by force,

| That we will advance mllitarily
up to Moscow and beyond vietoriously,
I believe 1s unquestionable, But I
thoroughly doubt that we could make
use of what was won against the well
known passive reslstance of the
Slavsesced German attack on Russia
would only give a 1ift to English
morale, It would be evaluated there
as German doubt of the suceess of our
war against England, We would in this
fashion not only admit% that the war
would still last a long time, but we
could in this way actui%%y lengthen
instead of shorten it.*°

The memorandum showed insight and presclience of a kind
that Ribbentrop was net to repeat during his years in
office, Perhaps it was as much a product of his dislike
for England as of his politiecal forebodings, Obherwise,
Ribbentrop lived in a dream world where anything that
comported with his wishes could happen,

Ribbentrop got and held the Minlstry job only because
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. Hitler wanted to be his own forelgn minister and to feel
that he wag being supported in his declsions by a man
who knew thé wrld better than the professional diplomats
the Fuehrer trusted no more than he did his gemerals. In
Ribbentrop, he fouma_the man he needed,

A8 soon as Hitler became Chancellor, he turned to
Ribbentrop for counsel on foreign affalrs, In 1933 he
made him ad#iser on such matters to himself and to the
Party,  Ribbentrop was at home in the languages and politics
@ruﬁwo of Germany!s chief adversaries and judged them in
the same light as the Fuehrer dide

Hitler, using one of~his favorite devices for under-
cutting the established Ministry, permitted Ribbentrop to
set up a bﬁreau to aavise-hiﬁ on foreign policy., It had
small beginmings,lusing thres or four rooms near Hesst
offices, and waé paid for by Ribbenirop, Hitler was
pleased wiﬁh the results and soon éupplied the bureau with
funds, of 2@ million RM‘rrbmhis own treasury., The
Ribbentrop Bureau was 1nata11ed”@pp@sit@ the Wilhelmstrasse,
It started with fifteen men in 1934, then rose to fifty,
and finally to three hundred, It was made up of amateurs
vlikérits founder =~ young men who spoke forelgn languages,
who could in many cases place a "von" or flashier title
b@fbre-their‘namea, and who could furnish their chief and
eve@tually Hitler with the oversimplified, well-digested

information he wanted., Since Hitler read only Germen,
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* thelr translations were his only means of geltting such
foreign news 197
With the exception of letters addressed to the Foreign
Minister and the Steabtssekretaer, Ribbentrop was glven the
correspondence addressed te the Forelgn Qfflce before the
Wilhelmstrasse got 1t, Hitler gave him permission te
'answer it - a situation thab would have caused a sbronger
personality than Neurath to resign as Foreign Minlster
Iéng before Hitler asked him to step aside in 1938, When
‘Ribvbentrop was appointed Specisl Ambassador, he was nob
placed wunder the‘F@réigm Offlce but was made responsible teo
Hitler only.}98 1Tn 1934 Hitler made Ribbentrop Special
Commisslioner for Disarmament Questions, a post in which
he could take part in discussions in Paris, London, and
Berline
Ribbentrop had a success abt the Naval Conference in
London on June 18, 19386, where he represented Germany &s
Special Ambassador, Teking place three monthe after the
British note of protest against Germany's rearming, the
conference marked a turning polnt in British policy. It
was the first of Britaints efforts to l1imit Hitlerts drive
for the domination of the Continent by reasonsble concesslong,
At long last there wéﬁ recognition of the inevitability of
&caepting Germany as & power with egual status in Burope.
. In the Angleo=German naval agreement reached at the

conference, a ratio of 100 to 35 was accephed for the-




o R

raapecﬁive strengths of the two navies, The British
government was desperstely striving to prevent & war 1t
believed could only be a disaster to Britain, So the
British gave countenance to Ribbenirep, who only four or
five years back had been selling them chempagne, Though
they were unimpressed by him as & person or negotiator,
E@ returned to Germany in triumph, anncouncing the first
scknowledgment - of Germanyt's right to rearm,

| Hitler, now completely persuaded of the abllities of
his adviser, made him Ambassador %o Great Britain, There,
Ribbentrop made his memorable gaffe when he appeared at the
reception of the diplomatiec corps and greeted the King with
an outstretched arm and a "Heil Hitler,"199
| While Ribbentrop was in London between November, 1936,
and November, 1937, he made eleven trips te Berlin, for
England was not nearly as much on his mind as were his
relations with Hitler,200 He had no friemds at court.
Neurath feared and disliked him, as did the rest of the
professional diplomats, and the Party regarded him as an
interloper who had joined up far too late, For Ribbentrop,
everything depended on his relations with Hitler., He did
all he could to foster a closeness, He named one of his
children Adolf., At Nuremberg, Ribbentrop tried hard to
portray himself as Hitler's counselor, ag one who had often
expressed an opposing view} however, no evidence supports

him aside from his expressed doubt of the wisdom of the
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Russlan chmpaigne

In all the voluminous records of the Nuremberg trials
and Iin the testimony of his contemporaries, no one had a
favorable word for him, Mussolinl, almhough coming more and
more under the spell of Hitler in 1939, teld Ciano on March
30 that Ribbentrop is ™a truly sinister man because he
ia an imbecile and presumptuous,” The German Counselor
of Embassy in Rome, Prince Otto bon Bismarck, talking to
dian@, used the ssme wordsy " He is such an imbeelle, he
is a freak of natur@;" Count Bernadotte called him a man
"of very small mental stature, and mbreovers rather
ridiculous."20l ‘Many asserted that Ribbentrop had never
read elther the Versialles Treaty or the Kellogg-Briand
Pact, |

Ribbentrop had a few pat notions with which te Justify
the decisions of the Fuehrer, The faet that these "exﬁlamn
ations"™ were often selfncmhtradist@ry did not disturb
him., One such notion was thab England in the years before
the war was merely trying to galn time teo rearm, find
allies, and eventually erush Germany, A second was that a
decadent England would not fight, Anether was the :
turpitude of the Jews, A fourth, subject to change, was
the necessity of a war to the death with Conmunism,
Nevertheless, Ribbentrop eagerly journeyed to Moscow in
1959, to sign the Russo=German Nonaggression Paet and the

secret treaty delineating the areas the two countries
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would oceupy in the Baltie regi®n and in Poland,

The Nazi buresucrats, like the Russians, had a style
derived from the head of State and Party., Ribbentrop
aped Hitler's monologues and saw his visions, After disaster
had been narrowly averted in the winber of 1I941-42, Ribbens
trop told Clano on April 29, 1942, that the ice of Russia
ﬁh@t had defeated Napoleon had been conguered by the
genius of Hitler.?0® He told Italian Ambassador Alfienri
that bha Ru&sian offensives after Stalingrad had in reality
resulted not in vietories but merely in territerial gains,
that Russlan losses had been enormous, and that the present
offensive would be one of the last the Russians would be
capable of¢20% yntil 1943, according to Ciano, Ribbentrop
kept. repeating that the war was won, After that he changed
the tune a 1little saying, "We camnot lose this war,”
Ribbentrop thought everyone bubt: Hitler was to blame for
the atroclities and the catastrophe.

Ribbentrep was unable at Nuremberg to tell a straight
story even when he had nothing to conceal, In the lasb
years of the war he had btaken large doses of sleeping
pillsy whieh he thought had affected his memory, He
lfl@undared, took refuge in Werblage and in forgetting,
and lied when he had to.

A%t the Nuremberg Trisl, he contended he was less foreign
minister ﬁhan a short of diplomatic adviser to the Fuehrer,

He was a8 strong an antli-Semite as Streicher himself,
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The memoranda and notes of his views preserved statements
that could have appeared in & Stuermer editorlal, A%
Nuremberg, he assured the Allles that he had been no anble
S@mite, that, he had @pp@aed the mlstr@atm@nt of the Jews,
that one of his chief adjubants and the wife of another
were partyly Jewish, that he had thought of the concentra=-
ﬁimn camps a8 & kind of prison -« some sort of prison, he
said, where people worked. Then, turning to his interregator,
in this csse Mr. Justice Jackson, he added, "Qulte franklyeee
I wes not satisfied with quite a number of things 204
According to the testimony of General Erwin Lehousen,
who had been with Ribbentrop on & privete tralin in Pmiand,
Ribbentrop had wanted to see houses snd villages go up in
flsmes and the Jews killedo20°

Because Ribbantrép insisted on having a volce in everye
thing thet had to do with fereign countrles, the Forelgn
Office was deeply lnvolved in the extermination of the Jews
and the importing of slave labore. Ribbentrop had not the
slightest objection to Himmlerts exterminations; he insisted
only that he be represented.2%® He appointed Martin Luther,
& fanatleal anti-Semite whom he had known in his liquor

business, to head up the Referat Partel - the section of

the Foreign 0ffice that dealt with Party agencies, among
them the S0, The section grew to a division with 200
employees, and by 1942 Ribbentrop had made ILuther Underw

seceretary of State, TLuther, who was Iin constant touch with
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Eiehmann, conducted the negotiations with the satellite
countries on the Jewish deportations.807

Although Ribbentrop had had cordial relations with rich
Jews befoere he joined the Party, he quickly adopted the
Neazl tone. On August 12, 1938, he confided to the French

Foreign Minister Georges Bonmet that the Jews were without

exception plekpockets, murderers, and thieves, The
property they possessed had been obtained illegally in the
firat place, he sald, and should be taken from them; bthey
should be forced to live in eriminal districts where they
would be under pelice observatlion like other arimimalﬂ°9@$
Late in the war he exhorted the Regent of Hungary to move
along with the solution of the Jewish problem in Hungsry,
demaﬁding that he kill the Jews or put them in comcentration
camps 09 Nor were his fulminations confined to the Jews,
An enemy was an enemy, and he sald the Germans in Greeee
had ﬁ@ be brubal Mte show the Greeks in iron fashion who
15 the master."™@20 None of the measures taken by Hitler
found him amything but anxious to carry them out, Withoutb
Hitlér, Ribbentrop was befuddled and lost,

;Ribbentr@p was a frightened men at Nuremberg, and he
had 1little defense to offer; He attempted to remelmn true
te the Fuehrer and at the same time bto appear %o have been
opposed to the pollcles =~ the treatment of ﬁh@ Jews, war
with Britain and France, war with Yugoslavia, and the

others « he had so loyally and uncomplainingly pursued,
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His puerilities and disabilities caught up with him atb
Nuremberg, His letter %o Churchill and Edenj his fatuous
atbempts to establlsh a comaraderie with his interrogators;
his desire to show that he was mo anti-Semite, no ware
monger, but a men with peace in hls heart towerd both East
and West who had wisely counseled his beloved Fuehrer and
then at the end had borme his last message to Churchill
to set aside the results of the war that had cost so many
millions of live$ - these were part of the disorderly wishe
ful thinking theb had characterized his term in the
Porelgn Serviece of Adolf Hitler,

‘In another tlme Ribbentrop might have lived out his
years as & businessman, talking‘abémt the need for & strong
Germény, just elaims to living space, and the wickedness
of the Jews, He had the bad luck to find in Hltler someone

who took him almost &t his face valuee




CHAPTER VIII

HITLER'S MYSTAGOGUE: ALFRED ROSENBERG

The chief ildévlegist of the Party from the begimning
we.s Alfred Rosenberg, 8 man far more erudite than Stelicher
anﬂ 88 implaeaﬁly anti-Semitic, anti-Chureh, and anti-Slav
as Bormanno Rosenberg came into his own on April 20, 1941,
two. months bef@r@vhh@ start of the Ru&@ian.@amﬁaign, when
Hitler ném@d him G@mﬁia&ion@r for the Central Control of

Questions Connected with th@ Bast Eurwp@an,ﬁeglon, On

fleich Minister for the OQccupied Bastern Territorles,
Rosenberg was defeated in Russia, as he was in the Relch, by
ainbitiohs and hopes out of proportion to his talents, He
aiwaya overestimated himself,.

Rosenb@ﬁgva importance was far more formal than real,
In Germany he had resounding titles’Relchsleliter, Chief
of the Foreign @ffi@@ of the Party, Commissioner 6f the
Fuehrer for the Safegusrding of the National Soclalist
Philosophy. In actual practice, he was elbowed aside,
In theory he was to expreise supreme civil authority inm the
torritories won in battle from the Soviet Unlon and to
leglslate for the entire area,®ll
The administration of the Occupled Kastern Territories
was a ratts nest of competing agencies with overlapping
jurisdictlions., Goering's staff for the Four-Yesr Plan was
in charge of economie affalrs, but the Army too had an

=Tes

July 17, after Germanyts invasion of Russla, he was app&inted
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economic staff, and Rosenberg'!s Reichsministry for these
territorlies had both long and shorterange plans for the
Soviet economy. Bormenn and the Parbty apparatus, Goebbels

and his Propaganda Ministry, Ribbentrop and tha‘Far@igm.

Office, the Army, and the S8 - all were empire builders

in Russis, Also, Todt and Speer had assigmments for traffic
and construction that conflicted with what Rosenberg con=
sidered his domein,

Rosenberg signed the decree of December 19, 1941, for
reerulting ferced labor in the Eastern Territories, He
approved, on behalf of his Ministry, the so-called ﬁay
Actlon, which was a plan never carried out for bringing

¢hildren from ten to fourteen years old from Russia to

the Reich so they could work and at the same time reduce

the biologieal potential of the Sovliet Union.’,gl2

On paper Rosemberg was the ecivilian Czar of the East,
but key men were épp@inbad by the Fuehrer and often they
were appointed over his head, as was the Gauleiter Erieh
Koch, who headed the Ukraine, Rosenbergis own men had to
compete with appoihheaa of other agencles, including
Himmlerts 8% leaders., Since Himmler, unlike Rosenberg,
was[always in close toueh with Hitler, who made the de-

¢lsions when authorities conflicted, it was Himmler'a'm@n

who beeame the real rulers of the occupied territories,21ld
‘Some of Rosenbergts theorebtical subordinates - the

practical men like Koech - could mateh in their brubtality
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the 88 poliee officlals and the Einsatz commandos, bub they
were not carrying outb Ro&enﬁerg's orders. Thej were
merely the logieal exbtension of hils baslc doctrines,

In 1929 Resenberg founded the Militant League for
German Culture, which became the Natlonal Seeialist Cultural
Community under which the "Strength Through Joy" movement
operated, In 1934 he was named Deputy of the Fuehrer for
the Supervision of the Entire Ideological Training and
Bducation of the NSDAP.21¢ 1In February, 1940, when Hitler
appointed him Commissioner for the Safeguarding of the
Natlional Socialist Philesephy for the Party and State, his
responsibilities ineluded the lndoctrination of the
Wehrmacht, A few days before, on Jamuary 29, 1940, Hitler
gave Rosenberg the job of founding the so-called High
School, the Hohe Schule, which was to be established after
the war as the Central Natlonal Soclalist Univ&raity.gls

Rbsanberg join@d the National Socialist‘Party shead of
Hitler, Later he Wrot@ thaﬁ when he first met the Fuehrer
he was not overly impressed, but he quickly came under
Hitlerts spell.2l® His unshakable Ioyalbty withsbood the
severest bests, such as Hitler's negleeting him for his
rivéla and the signing in August, 1939, of the non-aggression
pact with Russia, Rosenberg dreamed inbtoxleating dreams
of a QGerman Reich that would btake over 1ts needed living
space from the Soviet Union, breaking up for all time the

Slav dominion over the vast stretches of the Bastern
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merches and the dangerous concentration of Gresat Russians,
who were the main support of the Czarts empire and of the
Communist State as W@ll;

Russia had always been essenblally an Asiatle power,
Rosenberg belleved, and with its hordes cowld only be held
in check by German force and guille that would divide and
rule, To this end he appeared to want relatively good
treatment for the non~Communists and for the minorities of
the Soviet Union, who oould produce food andlgoods and
serve a8 an additional line of defense for the Third Reich
againét any fubhire Russian state, Because of this vliew he
soon came Into sharp econfliet with the S5 and withl%ha
admini&traﬁmrs~Himmlar and Bormann sent to the Bast, These
men, like Rosenberg, were single minded in thelr racial
misaibn, They were also men of setlon, who were not seeking
allies among ‘the natives bub @bedient slaves who could be
liquidated at any time o217 |

He fanoied himself as an expert, not only on how to
deal with the people of the Soviet Union bub on all matters
that had to do with forelgn countries, and he wished to
imprgss subjget nations with German superiority withoub
using a elub to do 1t, In his dlary entry of May 22, 1934,
he recorded his protest against the manner in which the
Jewlsh question was being handled, noting the bad propaganda
effect on the oubtside world of the attacks instigated by

Goebbelts speeches and Streicherts writings.<-8
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Rosenberg was as fanatic in racist matters as any
members of the 88, bub he objected to thelr methods as
well as to thelr competition, He said that the beatings
and killings and needless humiliatlons they inflicted on the
populations were bound to create undying emmity for the Reich,

and that Einsatz commendos had alienated even bthe pro-
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Gormans in the Ukraine, who had first welcomed the German

troops a8 deliverers.o+? Nevertheless, Rosenbergts own

insthuctions to the brown-uniformed representatives of his

Ministry in the East were harsh by almost any stendard bub
IKimmler's. On June 20, 1941, he told an audience of his
elosest co=workers, "We see abseluteiy no reasom for any
obligation on 6ur part to feed the Russian people with the
products of this surplus reglon (southern Russia and the
northern Cauecasus), We know this is a hard necessity that
lies outside any feelings.esethe future will hold very hard
years i@'st@re for the Russiansg"220 1Tn 1942, he fold an
andience @f Reichskommissars, “Th@ gquestion 1s: What
spares us most in German men and what brings us best to
the politieal result..ethat thousands are badly cared for
or are badly treated is taken for granted, You don't have
%o grow grey hairs over that 221
Despite such views, he never had in mind the mayhem
and wholesale slaughter that took place, When they oceurred,
he spoke of the superior effiecaey of more humane methods

and leooked the other way, Not that he was more humane than
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his rivals., He merely wanbted to assert hls suthority and

to impose his own program. Rosenberg hated the Great

Russians - the ecore of Russia as he thought of them. He had
no love for the Ukrainisns, the White Russians, or the
other nationalities of the Soviet Union, These, he thought,
should become the peoplescof autonomous states, so that the
Moseovites, as he ealled them, could be held in check,
The separate natlionalities could then be treated well enough
to bimd them to a German alliance, For this purpese he
would use whatmvar methods were necegsary. Th@ problem was
only h@w'ba convinee Hitler that R@ﬁeﬁb@?g“ﬁ plans were
superior tothose of Keoch, Goering, Bormann, Himmler, and
the others., It would be necessary bto ték@ a8 hard a line
as they, and to want what Hitler wanteds
;On'tha stand &t Nuremberg, Rosenberg sald he had often
written®appeasing® letters bto Bormann and others and then
gone let@ 1ssue decrees dlffering somewhat from their
position, It appears that Rosenberg's way was te agree with
the extremists likarBormanm and Himmler in an attempt to
ward off the constant atbtacks upon him, and to end wup by
accepting the policies his enemies imposed both on the
subjé@t pepulations and on him,

Rosenberg had vast geopolitical aims: he wanted
Great Russia =~ any Great Russia, whether of the Czars @r
the Soviet Unlon - to be forced to remove its cenbter of

gravivy to Asla, The best means for accomplishing this,
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he thought, was to make use of the $lavat ysarning for &
firm and masterful hand, and to treat the native populstions
with the vigoﬁ&and justice that were essential for asserting
German moral supericrity.222 fThe natives were o be per
mitted to work for the Germsn overlords, to take part in
the anti-Semitic and snti-Bolshevik crusads, and to help
keep the Moscovites in their pla@@,v o

Rosenbergt!s aspiratlion te be Foreign Minister of the
Relch was so strong that he had broﬁght himself to express
his disappointment to Hitler ﬁh@n the post went to Ribben-
trop in 1938, He was in fact at least as well qualified
for the job as was Ribbentrop, whose ideas om forelgn
poliey were just as ¢louded as Rosenbergla,

Iﬁv194® Rosenberg senﬁ’Quialing to have an audi@n@@
with Hitler. Rosenberg h&& met the Norweglan in 1933,
and he kept in touch with‘him, a8 he did with scores of people
in foreign countries he thought might be useful,?®d gig
appointment as Relchsminlster for the Eastern Territories
we s é comp@nsation for hls not becoming Foreign Minister,
end 1t was disappointing to Ribbentrop, whose responsibilities
were @bviously invaded with this n@wiy created job ade
ministering and, as it was then th@ught; deelding on policles
that would concern bhe F@reigﬁ Office,

The rivalry betweem Ribbentrop and Rosenberg was intense,
Rosenberg was head of the Foreign Affairs Office of the
Party (the APA, Aussenpolitisches Ambt), one of the parallel
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organlizations designed to provide competition for, and
(should the oceasion arise) 5o supplant, the exlsting State
Office, Rosenberg, in faet, had gone to London in May,
1933, not long after Hitler had come bto power, to represent
National Socialist views in What,hé regarded as influential
British quarters, and no trip (not even any trip made by

Ribbentrop) was ever more disastrous. "A ponderous light=

weight ," Sir Robert Vansittart called him, and the English
press saw in him a symbol of‘Nazi boorishness - somebhing
Rosenberg made easy for his eritics In his pontifical preass
conferences (he}Speke little English) held in his hotel,
IHos@mberg'a Forelgn Affalrs O0fflce of the Party sure

vived all such eplsodes as well as the steady hostility
of the German Forelgn 0ffice, He aseribed the success of
hhé Norwegian cempaign solely to his department, for it was
he who had put Quisling in touch with the Fuehrer and
Admiral Reeder, and 1t was his agents who warned of the
imminent Anglo-French intervention in Nerway, while the
German Porelgn 0ffice officials were sending reassuring
reports to Berlin., The vietory in Norway, Rosenberg
wrote, was Ma confilrmation of the historical task ful=-
filled by the Foreign Affairs of the Party" and another
gratifying proof of Ribbentrop!s incompetence,284

His early writings were not very differemnt from

Streicherts, In 1920, Rosemberg published The Trail of

The Jew in the Course of Time and Immorality in the Talmud,




=108

and in 1923 The Protocols of Zion and Jewlsh World Pollitles,

In these books Jewish depratlty and the plan to conquer the
world were exposed with the full apparstus of pseudo=
m@hmiarshipw Rosenberg was the original draftsman of the
Party programs that traced the source of German woes to
Jewlsh Bolshevik Marxlsm and to the Jewish mabterialist
“influence on the Christian Chureh. In his grand synthesils
he d@man@@d‘living space from the Soviet Unlon and a.

return in the Reich of hhevaﬁrmani@ pagan myth of the blood,
His The Myth of The Twentieth Cenbtury was in the home of

every "decent Party member," as the phrase went, In 1934
he noted im his dlery that 260,000 coples had been sold,
By the time the war started, the sale figure had gone over &
million, although letters in the files of the. Party and the
téstimany of witnesses at Nuremberg often confessed an
inability of readers to get through the book, Goebbels
laughed at 1%, Goering sald he had never read_it;'th@
Fuehrer had only looked at 16,225 What made Rosenberg
imb@rtamt was the image he presented of the erudite,
dedicated interpreter of the National Soclalist mystique.
The German mission, he sald, was to defend with its
Noerdle blood the divine essence of man, Race was far more
important than the sbtate and its forms, and when the
racist doctrine was combined with the mystieal powers of
the Fuehrer to express the German soul, it led inexorably

to the need for Hitler's assuming complete authority over
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the Reich and the Germanic peoples,f28 The Puehrer possessed
the collective will of the people within himself, The Ht¥ue
will of the people was the Fuehrer,227

"In May, 1945, Rosenberg bteld his British capbtors that
what went wrong with the Nazl State was due to the machina-
tions of the Himmlers and Bormannsj that he believed the
ideas of~Nati@nal Socialism to bé a8 sound as everj that the
organization simply had not been up to the ideas, Even in
defeat he belleved that the Nazil Party had forced the
Pritish and Americans at long last to see the necessiby
for an alliance with Germany,<28

' Despite his mystical dévobtion to the Fuehrer, Rosenw

berg had been sorely tried by the padét with the Soviet
Union in 1939, The Fuehrer had sald four years earlier in
Réaenb@rg's presence, that he could never make common
cause with Moscow because it was not possible to forbid
the German pesople to steal and at the same time make friends
with the thieV@agggg Rosenberg blamed the whole affalr on
Ribbeﬁtf@p‘and his hatred of England, The German-Russlan
embrace over whleh the German press was so enthusiastie,
wrote Rosenberg sadly, "is more than painful,®250

Rosenberg felt race det@rmin@d_@varything; The Japanese,
the Negro, and the Jew could only be what they werej; they
could never be European and would thereferehave to pursue
entirely different intellectual and politieal aims;‘alhh@ugh

the Japanese could be useful as an ally against‘th@ Sovlet
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Union, 251

A report on the actlvities of the Elnsatzstab, Rosenberg
for the period between OQctober, 1940, and July, 1944,
summed up what had been taken as "ownerless Jewlsh property":
21,903 art objects of all kinds, brought %o the Reich in
29‘shipments, ineluding 137 freight cars, Among them were
54281 paintings, including works by Rembrandt, Rubens,
Velasquez, Mﬁrill@, Goya, Boucher, Watteau, Cransch, and
Reynolds; 684 minlatures; 583 textiles (Gobelins, rugs,
embrolideries); 5,825 handmade art objeets (porcelains,
bronzes, faiences, coins)y 1,286 East Asiatic art works;
289 art works of antiquity (seulpture, bronzes, vases)
also several hundred coins and a collection of degenerate
Bolshevik art, Among 2,477 articles of furniture was a
cdllection of French furniture of the seventeenth and
eighteénth centuries, which, the report sald, "is perhaps
even more highly to be evaluated than some of the
pletures .22 .

A% Nuremberg, Rosenberg defended his confiscati@n-of
Jewish and Masonic¢ property by pointing out that German
property worth 25 billien marks had been taken by the Allies
after World War I, and that now, in August, 1946, all German
libraries were in the hands of the Allies.23% He himself,
he sald, had never received anything of value from the con-
fiscations,

Many ranged themselves agalnst Rosenberg, Sworn enemies
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made alliances to do him in, Ribbentrop and Himmler in

1944 worked out an agreement whereby Himmler would recrult

88 units from emong the Soviet nationalities and Rlbbentroep
would have authority over any foreign policy matters connected
with these 88 legions. Rosenberg was completely excluded
under this pact, and Hitler refused te receive him, Rosenw

berg and the Fuehrer last met In November, 1943, Rosenberg

stayed on in his Ministry (as one man sald, "of the mo
longer oceupied territories™) fighting his battles to the
bitter end - not agalinst B@ish@vika and Jews and Moscovibtes
but against his colleagues.®94 His rivals were always
éloser to the throne tham he, for he was dull and verbose

and constantly forced Hitler to make difficult @@@iaioﬁgg

When the war was lest, he told his ecaptors that he had

been right about race and the Jews, whom he had only wanted

to send bto Madagasecar, not to exterminate, This was true,
He had opposed an independent Jewish state as too dangerous
a center of subversion, but Jews collected on some lslsnd
ﬁmd@r pelice survelllance seemed to him a proper solution
of the pmoblemg‘

He believed in the necessity for fighting on behalf
of the highest manifestation of the human race - the
mystical Nordie, represented at his best by the Germans,
He had ordered his thinking around this raciel myth. Like
the Bolshevlks he so detested, he could see in Christianlty

only the enemy, the sorry survivel of a past that had
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prevented the Germanie race from attaining its true stature,
Rosenberg still thought Nazism waes what he called %the
European anawer to the problems of the twenbtieth century,
"the most noblle ldea for which a German could use his
strength*®3% He stated that Nazism had given the German
netion 1ts unity and substance+2%6 T have served it faithe
. fully and desplte all errors and bhuman inadequecies, I shall
also remain true to 1t as long as I llve 237
When his British captors asked if he still believed in
the Mythus, he‘said that, although parts of it had been overe

taken by events, 1t was still btrue on the whole, and if the
Fuehrer had chosen him instead of men like Gosbbels and
Bormsann, the outoome would have been different. This he

thought was Adolf Hitlerts major fallure. The court found

him guilty en all four counbts and sentenced him to hange




CHAPTER IX

CONCLUSTON

There are no confllcting declslions of other inters
national tribunals, nor acts of the internmational community
expressing an opposite opinion, nor an overwhelming practice
of nationa, that Would invelidate the law of Nuremberg,

The conditions for the esteblishment of anm internatlonal

" court were met in the case of the IMT, and the law applied
bj it had & basis in international law, It has been
contradicted in international incidents since the Nuremberg
trial, where nations acted in violation of its provisi@né,
eoge in the case of the North Korean aggression against
Youth Korea which was denounced by the United Nationse

But regardless of whether it was possible in all cases fo
sapprehend the indivliduals r98ponsibie for such violations,
it}sﬁands strong and undiminished in its legal significance,
constantly reaffirmed by the nations seeking peace in this
worldg.

Tt can be applied at any time again by an lnternational
court properly constituted, like the IMT at Nuremberg
(provided, of course, that the conveners have won the war),
or evenbtually, perhaps, by a perménent International
Crimina) Court as envisaged in the draft statute for an
international oriminal court prepared by the International
Law Commission in 1961, The International Military Tribunal
représents an important milestone in the develepment of

international eriminal law toward such a permenent 1lntere
: @110e |
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natlonal penal court,

Although the Tribumnal convicted a number of defendants
on each count of the indictment, a critical reading of the
opinion indlcates that the Tribunel primarily stressed the
defendantts implication in War Crimes, The one offense
universally recognized in earlier years,

In future trials for crimes agalnst Peace th@ proesecution
would be haﬁdi@apped if it were confined to the limits
set in the oplniom, If industrialists were among the defende
ants, the prosecution would be faced with the ruling thatb
"production® is no part of the erime of Twaging" aggressive
war. Tt would be faced with the need of proof, & fatal
omission in the Schaecht caszse, that rearmament was carried
out with sctual knowledge of aggressive war plans,

As'reSp@cts the military the opinion 18 more liberal,
It is questionable whether the charge of "waging" agegressive
war, for which Doenltz was convicted, womid be made the |
basis for a trial unless accompanied by other charges, The
s@épe of the ecrime of "preparation" or "initiation" of
aggressive war 1s, m@ré@ver, 1imited With respech te line
officers in view of Doenitz! acquittal on this charge.
As to high staff officers, however, the Tribunal, in the
course of holding the High Command not an "organization,"
stated that there was convineing evidence that many of the
130»0dd offiecers concerned had participated "in planmning and

waging aggressive war, and in committing war erimes and
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erimes against humanity."gs@ But even regarding them,

it would not be ewsy to adduce evidence warranting convictlion

on the charge of "preparation™ of aggressive war, Staff
dire@tivea,'und@rvwhi@h specific plans for deployment of
men and transport are framed, are often speculative and
indéfinite in their language and defemsive in thelr
t@rmﬁ.gag

In the case of government offleials concerned with
imtern@l preparation for war, the difficulty of proving
advance kmowledge of war plans would be substantial, Even
in Germany, where the entire state was openly geared to

ultimate involvement in war, official documents often

proved of ﬁisappbinting probative valuee240 There is a
ﬁiffefence between the legal definition of evidence in
contrast to looser definltions, e.8e, the sort of evidence
that would satisfy an historian,

Fature war planners who may be concermed about the

effect of the Nuremberg declsion can aveid or limit its

consequences by being circumspeet, Only a few persons at
the top need know concrete plans for war, All others can
carry them out lnnocently by relying upon a hypothetical
claim to nonwawareness, The convictlons at Nuremberg were
in large measure a historical accident, the result of the
Germani¢ proclivity for systematic records and the unw
expoctedly swift finai vietory whi@h placed files of
documents in Allied hands, Without the comnecting link of
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minutes of seeret conferences bf the leaders of the state,
fortuitously available in the case of Germany, or am
extraordinary combination of d@cumenpary evidence, ime
peachment ls a difficult matter, Under the standards
established at Nuremberg exculpating explanations are

difficult to disprove beyond a reasonable doubt,

Despite the practical limitatlions of the Judgment,

the Nuremberg Charter heas made a dlstinet contribution in
establishing Crimes agalnst Peace and against Humenity

¥ puniéhable offenses, It has rendered statesmen ine
dividually responsible for thelir official acts, The knows
lédge that conduct so preseribed 1s criminal, though it may

not give pause to the warmaker, confident of wvwibtopy, may
8t111l have its deterrent effect, It foreshadows the

lgnominy of felony rather than admiration for the stronge

As Professor Weehsler has saldg

sosthore are men who, valuing
personal survival, will take account
of the econtingemney of failure, It
is to them that the threats are adm
dressed, Moreover, the threat of
punishment 1s noet limited in the
mode of i1ts operatlion to the welight
that it carries as a factor in dew e
clsion at the elimesctic moment of NI
thoice, It also operates, and Sl
perhaps more significantly, at R
anterior stages in the patterns of S
conduct, the dark shadow of orgaenized ' S
disapproval eliminating from the o
amblit of consideration alternatives
that might otherwise present thems Wb |
selves in the final competitlion of i
choice, 4L _ P L

Like any precedent the Nuremberg opinion is susceptible fo
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to interpretation and development, Another tribunal may
feel that knowledge of aggressive intentions may be
inferred from an individual's position and his ability to

learn the facts, Or 1t may distinguish an "open™ comspiracy,
~ag in this cese, where the German govermment with its
manlfold preparations was patently headed for war, from a

conspiracy where the leading figures develop programs for

aggression in secret,
In the latter case, 1t may be argued, the customary
rales of Amgl@mAmeriean criminal law should apply. The case

of an "open" conspiracy, where the common plan 1s coextensive

with the ruling political group, would seem to be more
within the preventive realm of the United Natlons Seeurity
Council, which can keep Informed and take the necessary
action, than the province of & criminal court,

et us now focus on some other considerations, Whatb

marked the German slaughter wes its cool, impersonal,

organizational efficieney, the methodleal lists of executions,
the Gestapo and SD operations, the complicated State and
‘Party bureaueracy that listed, sorted, catalogued, and kepb

such acecurate files that almost néthing was lost from the

plunder., Pogroms, raclal murders, lynchings have wusually
been spontansous local reasctions toward people bhelieved to

be inferier, In the Third Relch they were the result of a

wollwconsidered, duly codifled, and paragraphed publie

policy. When all the tu duoques are taken into consideration,
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it still seems# that the crimes of the Nazi regime supported
for some twelve years by the seerifices and Treuve of huge
sectlions of the population were & phenomenon not to be
matehed elsewhere in the civilized world

Hitler came into power because of the fallure of the
government to provide a solution to the economie ecrisis,
While Hitler appeared to be promising a radical restructurs
ing of the economic¢ sphere, it hed become clear within the
higher echelons of the party that he had no real intention
of doing 80

His polley toward the Jews seemed to be determined by
ekpediency. Anbi~Semitism.was not allowed to interfere
with the basic goals of Hlitler and the industrialists.

The Jews were used as a spearhead for inaugurating new
policies, What began with the Jews was extended to others,
' The industrialists supported the Nazl party and gave
it the‘mmana with which to spread lts propaganda and estabe
li§t its @rgénizabional gtrength, The most obvlious use of

anti-Semitism by the industrlalists was to provide a cone=
venlent excuse for expropriating sizable segments of ine
dustry with 1little or no indemnification, The industrialists,
unwilling to seek & solution of the economic problems of

the country whiech might curtail their powers or profits,
asslsted in diverting the mass wrath from the failing

system to the Jews, The Jews became, secially undesirable

and later economically unnecessary,
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It was above all the crime of mass murder that was
being tried at Nuremberg, and the persons believed to be
implicated in it were not only the men in the dock bub
millions of their countrymen outside the walls of the
~Palate of Justice, The smoke of the crematories covered
the entlire preceedings from the start of the trial to its
'end and beyond, The obther charges might have been dealt
with in a purely Judieial fashion had it not been for the
mass slaughter of these defenseless people,

The defendants were deliberately selected to represent
what the Allies regarded as the high command of the Nazi
Party and State; however, it was widely believed that their
guilt was not entirely unlike that of the individual German
in the e¢ross section of the population that served in the
armed forces, the buresuscracy, the police, the party
f@rmationa, the factories, and on the farms., It might be
conceded that millions of people knew nothing of the
exterminations, It was certain, however, that many knew a
great deal about the persecutlons and that they neverthew
less took arms against the world to keep these men in
POWET 4 |

V‘By 1949, Mr. Justice Jackson himself had come to express
some doubts of what had been accomplished at Nuremberg)
however, the general revulsion to war all over the globe
was such bthat govermpents had to justify an armed confliet

as & war of defense, & war againet imperialism or injustice
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never as & war for Lebensraum or glory. Thus Nuremberg was

attempbing to say somethling that was universally felb,

was trying to reify, to codify, to meke plaim in some sense

that war for millions of people had snother meaning from
what it had in past centuries,

The Tribunal was doubtless not the bsst forum o esbabw

iish the rulea for a new order, The victors judging

the vanquished, acecusing bthem of crimes which in some cases
had been participated in by one of the countries represented
on the bench and which in obthers (the Kabyn murders) had -
been committed by it, did not have the moral or judicial

stature to command the longeterms respeet of jurists and

publie opinlon throughout the world, At it%s best, in the
person especially of the Presldent of the Court, the tribunal
could demonstrate a remerkable fairness and a fine show of
legal forms, but in the treatment of the defendants and

their counsel it waaaafteﬁ evident that a long, bitter war
had just ended between the -sountries represented by the
prosecution and the Judges and the country represented by

the defeated, A few months afber the end of &iwar it was

humanly impossible to hold trials bubt would be convineing
in their manifest justice to the vanquished as well as to
the vietors, and to later generations,

Can there be international law operating when you have

a sysbem where the victors determine the most effective

means for exposing and punishing the losers. Yet what was. QfV ;
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to be donei To have added neutrals to the bench would
have strengbthened the authority of the court, although
it might not have affected the verdicts substantlally,
Everyone knew by 1945 of the mass murders and the war crimes
committed by the Natlional Socialist Government, TLess was
known of the crimes committed by the Allies, But in what
never = never land could the men who fought against Hitlert's
tyranny and his ggs chambers be held accountable for the
manner in which they had won the war? The bombing of
Dresden, to take an example, was undoubtedly an atroclty =
but before what court would Winsten Churchill be tried for
having permitted the atteck? Hiroshima, it may be well
argued, too, was an atrecitj, and if not Hireshima, then
cortainly the bomb thrown over Nagasakl when Japan and all
the rest of the world knew that the United States had the
abomiec weapon and the means of using it, In the cases
of both Dreaden and these Japanese clties, the attacks
oceurred when the war was won, Could Truman and Stimson be
halled before any court for these acts? If they should have
been, before what court? What preaedeﬁts or principles
might have allowed the Qi@tors to punish their own leaders,
despiﬁe the crimes of the enemy?

One thread runs through theitrial end binds in a curlous
way both the vietors and the vanguished, It ls the power

exerted by an ldeology. The power was manlfested in those

on the German side who accepted the flixed ldeas of thelr
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soclety, in thelr Russian opposite members who ecould in
cool fashion accuse the Germans of a erime they knew the
defendante had not commlitied (th@ Katyn massacre), in the
American and British who could swallow almost any legal
nostrum as long as 1t made them see a postwar society of
thelr imagining. Small things were rescusd at Nuremberg
(although they meant in some cases the difference between
life and d@éth), such as the unspoken principle that

no one be convleted of the same erime the Allies conceded
thelr side had committed; that no one be hanged for the
erime of having waged or plotted to wage war, JFor the
déeper answers we must look to history and its meaning for

oursslves,
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VERDICT OF TRIBUNAL

Defendant Count Count Count Count Senbence
L 2 k] 4

Hermann Goering G | .G G G Hanging
Rudolf Hess G G I I TLife
Joaghlm véﬁ Ribbentrep G G G ¢ Hanging
Wilhelm Keitel G G G G Hanging
Ernst Kaltenbrunner I .o G G Hanging
Alfred Rosenberg G G ’G ¢ Hanglng
Hans Frank I o6 G ¢ Hanging
Wilhelm Frick I G G G Hanging
Jﬁlius gtreicher I oe oo G Hanging

- Walther Funk T G G G ILife
Hjalmar Schacht T I oo ss Acquitted
Kari'DQ@mibz T ¢ a es 1O Years
Erich Raeder @ G @ oe Life
Baldur von Schirach I ‘e .o G 20 Years
Fritz Sauckel I I G G  Hanglng
Alfred J@dl’ G G G G Hangling
Martin Bormann I oo G G Hanglng
Franz veon Papen I I o os Acguiltbed
Arthur Seyss=Inguard I G G G Hanging
Albert Speer I I G G 20 Years
Constantin von Neurath G G G G 15‘Yeafs
Hang Friltzsche I oo I I Acqultted

#WWhere there is no symbol in the table, the defendant was
not charged, w120
; Den




APPENDIX IT

THE NUREMBERG TRIALS: AUGUST VON KNIERTEM

The significance, value, and implications of the
Nuremberg Trials have been debated @xtenéively since 1945;
The legal controversy seems to have eéntimued unabated,
Much of the challenge against the Nuremberg Trials has been
of a negative, faultwfinding nature; the eritics have
vséldcm come forward wiﬁh feasible alternatives,

Many years éfter the termination of the Nuremberg
Trials an unwilling ﬁarﬁi@ipant has éome out with a signifie
@anﬁ literary contribution, Dr. August von Knleriem did
not. go to Nuremberg beecause he belleved in the supremacy
of inﬁernational law oruin the theory that certain actas of
individuals connected with the war constlituted interwe
national orimes subjeet to punishment under inkernational
law,\l

Dr. von Knlerlem was arrested after the war by the United
States Army and was brought forcibly to Nuremberg to stand
trial there on the charge of being gullty of various erimes,
imaluding compliclty in criminalvamts of spoliation and
use of slave labor,

For many years prior to and during World war;II, Dre, von
Knleriem was the general counsel of I, G. Farben, Germanyt!s
mammoth enterprise, It was due to his professionzl status
that he was indleted as one of the leading figures in the
eriminal use of slave labor and complicity in wars of

]2 Lm
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aggressions

Dr, von Enieriem was found innocent of the charges seb

forth in the indictment. Unlike many non-German ecrities,
he does not negate the principle of ecriminal responsibility
and punishability for many of the acts which formed the

bagsis of the Nuremberg Trials, He also regards the German

State as having been a criminal state In meny of itas
activities in the later period. The fact that these
pr@miéea are conceded does not mean that Dr, von Knleriem
approves the particular law applied, the procedure of the

trials, or the evidentlary rules.

IThis unwilling partiecipant does not attack the whole
edifice of the Nuremberg Trails. Instead, very methodleally
and purposefully he analyzes the primary lssues connected
with the trials; its "substantive law®j its judicial organe
lzatlon and procedure of lawe

Arber the closing of the case against the major Nazi
war oriminals, the respective indlvidual oceupylng powers
(France, Soviet Unilon, the United Kingdeom, and the United
States) tried a large number of other war eriminals,

The jurisdietlon for these trials was based on the Allled
Control Council Law No. 10, '

Twelve additional trials at Nuremberg were organized

and conducted by the United States alone, These trials

dealt with some members of the German Govermment, generals,

industrialists, concentration camp offlieials, Nazl Judges,
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physicians, and leaders of the S8 charged with masterw
minding mass murd@rs; alave labory amd'apoliahion,

In subjecting to minute seruitiny subsegquent trials
organlzed by the Unlted States, the suthor reviews fthe
underlying legal (criminal and intermational) texture of
the whole war crime process, He fails, however, to dise
tinguish suffi@iehtly between war erimes in the stricter
sense and crimes against humanity, or between war ecrimes
and erimes against peace (planning, preparing, continuing,
and waging aggressive wars) in violation of international
law, |

br, von Knleriem contends thats (1) There was no law
in force in Germany, international or otherwise penalw
1z1ng}many of the acts charged the German defendants at
the time these acts were commitbed, (2) Persons charged
with war ciimes should have been tried under their national
~law, (3) Individuals are not subject to international
law and may not be punished thereunder for any crime by
any intermational tribunal., (4) An order from & superior
authority may confer immunity on the actor,

He is no less ocritical about the procedural law applied
by theiAmeriaam Judges appointed by the President to preside
at the twelve subsequent trials, To him the twelve special
Nuremberg Tribunals were Americsn tribunals of ococupation,
without Jjurisdiction founded in international law, and not

international tribunals., It should be remembered that
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while the members of these courts were appointed by the
President of the United Stgtesrfram among members of the
Judiciary in the United States, the asuthority of these
tribunals derived from Control Council Law No, 10, a law

of the Supreme Authority in Germany from June 5, 19456,
unﬁil the bturning over of its sovereign atbributes to the
postewar German Govermment, In the “Justice Case" Tribunal
ITTI sitting at Nuremberg regarded 1tself international in
character,

The four Jjudges of the Iﬁternational.Military Tribunal
were appointed by their respective governments (United Statea,
United Kingdom, Prance, Soviet Union). While other United
Nations members adhered in great numbers, gave their consent
and recognized the principle of international war c¢rime
trials, these four powers exercised the sovereign power over
Germany, It was on this basis that the Inbternational Military
Tribunal stated in the judgment that the making of the
charter was the exercilse of sovereign 1egislative}power,
the expression of international law existing at the time of
its creation, and to that extent itself a contribubtion to
international law,

Dr, von Knieriem fegards the Liondon Agreement of
August 8, 1945, the charter abtached to it, and Control
Couneil Law No; 10 objectionable examples of ex post facto
law, even when applied to war crimes and crimes‘against

hymanity, His prineciple target ls this law‘No. 10, He elaims
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that this was an ad hoe and ad personam statute because it

applied only to German Nazl war criminals, It should not

be forgotten that German soverelgnbty resided in the Control
Coun@ilvin 1945 and that it would have been presumptious
indeed if this Council had tried to exercise the legislative
functlion of a universal intermational b@dy such as the

United Nations, Dr. von Knleriem's legal srgument fails

- to take into account that judlcisl decisions are precedents
and amount to judiclal-leglslative osmosis,
The sources of Iinternational law are general conven=
tionay general customs, general principles, judicial precddents
and jﬁristic analysis, To deny the valldity of these sources
of law and to insist on the exelusivity of statubtory law is

bantamount to denyling the exiatence and justification of

international law in a soclety whiech does not have an inters
national legiﬁlatiﬁa authoritye

After denying international lasw, 1ts effiecacy and
vallidity, Dr. von Knieriem proceeds to analyze certain acts
charged to the Nazi defendants, to wit, war crimes and crimes
against humanity, which could be punishable by national law,
He reaches the conclusion that only German law should have
been applled, even though by virtue of the Pobtsdam Agreew
ment of June 5, 1946, Germany was deemed to have ceased to
exist and the govermmental power and supreme authority with
respect to Germany, including all the powers possessed

by the German Govermment, the High Command and state,
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municipal or leoecal govermment or suthority, were assumed by

the Allied Powers,
Dr, von Knleriem champions the supremacy of national

law and conditions punishment for international erimes

on the existence in the lex loel, l.e. German law, of a
provision for punishment, It would follow from this that
the instigators of interﬁational crimes could fashion thelr
laws in such a way as to execlude their criminal acts from
the applicability of the national penal law, Then there
would be no int@rnationai nor national law under which
even the most horrendous crimes and mass murders could be
punished,

It is amply clear that the national laws @f the state,

which waged an illegal war under inbternational law but

carried it out according to the law and practice of the state
coneerned, do not provide punishment for those who perform
the acts of such a war, There was no natlional ecriminal

law in Germany under which Yerimes against peace™ could be
punished,

Dr. von Knieriem believes that German law, elther with
or even wlthout The H&gue Ganvention of 1907, contained
suffielent provisions for the punishment of common criminal
acts, He regards the German Code as a sufficient source
of law for the pumishmént of such common crimes as murder,
mayhem; rape, plllage, etes

Dr, von Knieriem is a partisan of the superiority of
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national eriminal law over international criminal law, He
i® not alone in holding that rules of international law

do not apply to individuals who need not obey them,

unless the international lew rules have been integrated
into the natlonal system of law, Under this theory the
Nuremberg accused could have been adjudicated by

(1) Germen law, or (2) the law of the Germamwoccupied
or German-iﬁjured country or countries with the qualified
proviso that the act charged to be criminel must have been
also punishable hy German law,

Dr. von Knierlem charges that the judgments of the
Nuremberg tribunals tend to create sonflicts between inters
national law and national law at the expensé of the individual,
and confrent the individual with the dilemma "either to
obey the laws of his country and become an international
emimin&l, or to obey international lew and so inaub
predictable punishment under national law" (page 45),

Dr, von Knieriem claims that since international law
does not address itself to individuals, there can be‘no
true international law and no punishment can be prescribed
by it; He states that "if international law does not forbid
tertain acts to individuals, it cannot punish them for these
acts;”if international law does not oblige certain persons
to a certain condust, it ecannot hold them eriminally lieble
for omitting such conduct" (page 47)., He c¢laims that
international 1llegality is incompatible with individual
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punighability.

For more than fifty years The Hague Convention of 1907
prescribed the rules of land warfare and contained precepts
for certain scts of individuals, Thus The Hague (onvens
tion, an expression of international law, could be violated
by individuals, Senction against individusls imposed by
8 tribunal applylng international law is warranted for the
violations of the pact. CGermany ratifled that conventlon
but refused to enforce it and apply sanctions for its
vielations,

Dr, von Knieriem concedes that Hitlerts Germany breached
scores of international treaties, agreements, and a number
of non=aggression pacts with her nelghbors; for example,
the Kellogg=Brland Pact signed by Germany, contained a
prohibition against waging war in violation of its proviaions;
Therefore, a forbidden war can be called illegal, even
acoording to the learned auther, At that point, however,
he halts and comes to the empbty conclusion that "a fope
bidden war can be called 1llegal, but this do@ﬁ not mesan
that waging 1t can be punished," Nor 1s our author pere
suaded by the 1924 Protocol of Genevs for the Peaceful
Settlement of Internationsl Disagreements and the Resolus
ti@ﬁ of the Eighth Assembly of the ILieague of Nations which
make the waging of war in violation of international law
an imternational erime, He s8till insists that unless

‘there is a elause in the international agreement or other
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source of lnternational law prescribing individual punishe
ment sanction as in the natlonal penal law, the proseription
against inbternational c¢rime does not apply to the individual,

A student of fedsral-sﬁéte relations 1s able to accept
the practicality of different spheres of law regulating the
conduct of the individual in different spheres of activitye.
Professor Hans Kelsen, for instance, is able to accept a
situation in which international law attaches a sanctlion
to an a@t and thus makes the act internahionallﬁ illegal,
while national law does not attach wanetioﬁ o the same
betbe

Society's concern:about criminal infliction of injury
by one or several individuals, or groups of them, againat
another individual, or gnoups_of them, is serious enough
to justify an urge for development of the law in the
international sph&re; The desire of preventlion of Ilrreparw
able international erimes and of sanctioning the punishment
is an objective superior to the dilemma of one who is not
threatened by penalty from one side (national) while he is
threstened from the other (international), in case he
commits acts agalnst the life or limb of humen belngs in
violation of certain prescribed rules of @ondu@t; It
waswon these premises that inbternational law was applied
directly to the individual actor who was punished for
vielatlons of intermationél lawe

As to the individual's responsibility under intepe
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pational law, the International Military Tribunal cited
Ex parte Quirin, 317 U.S. 1 (1942), the German saboteurst

case, Chief Justice 8tone, speaking for the Court, saids

From the very beginning of its

history thilis Court has applied the

law of war, as includlng that part

of the law of nations which pree

seribes, for the conduct of the war,

the status, rights, and duties of enemy

individuals, ' |

The Imternational Milltary Tribunal, after eiting Ex parte
- Buirin, rules that "orimes against international law are
committed by men and not by abstract entitles, and only by
punishing indivlduals who commit such erimes ecan the
provisions of international law be enforced."

Dr. von Knieriem is not one of those who could Justify
any criminal act on the pretext of following a "superior
order" or "state of necessity" and absolve high‘and low
renking military as well as 88 officials, for ﬁhe commission
of any crimé:swhen these defenses are invokeddw Thus, he
writes, that if in a territory behind the front lines the
subordinates receive and earry oubt an order for a massacre
of c¢ivilians, them they commit a crime,

The presHitler Military Code of Germany in ite Sectlon
47 provi&@d that the suberdinate by whom such an order
is,bb@yed is punishable as an accessory of the superior
"if he kmew that the order of his superior referred to anv

action which aimed at the commission of a civil or militery

felonye" While no precedent is known in the Germen legal
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practice for prosecubion and convietlon under this statutbe,
the prineciple was therej this was a principle to be taken
~note of by those who are willing %o bestow immunity on
anyone who could show & written order or prove the recelpd
of an oral one.
Article 8 of the London Cherter of August 18, 1945,
for the prosecubtion of Nael eriminality, stateds
‘the fact that the Defendant
acted pursuant to order of his
Goverrmment or if a superior shall
not free him from responsibllity,
but may be considered in mitigation
of punishment if the Tribunal detere
mines that justice so requires,
One of the twelve American Tribunals at Nuremberg

tried the leaders of the so called Einsatzgreéppen (Abtbached

Squads) who belonged to Himmlerts SS Empire., These persons
were subject to the German military andlwer@ in c¢harge of
executing the diabolie orders of Hitler, Himmler, and
Elchmann aim@d at the extermination of the Jewish part of

the population in the ooccupied bterritories, Th@ actual
mﬁrrying out of the order was an admitted facty the

squad lemders pleaded in vain that they had followed superior
orders and had scted in a state of necessity. These

ﬁleas were rejected by the Nuremberg Tribunale :

| Thé Tribunal} in welghing the plea of superiér order,
stated that the squad leaders faced no.imminent, real,
and inevitable danger if they had refused to carry out

Hitlerts, Himmler's, or Elchmannt!s orders, As the court
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correctly stabed, the test to be applied is merely whether
the subordinate acted under coerclon or whe ther he hiﬁaelf
approved of the principle invelved in the order. If the
‘second proposition be true, the plea of superilor order
fails, "It is & noteworthy fact, not to be euslly overm
loovked, that over sixty Nuremberg defendants, perhaps

one third of those who 8tood trial in the twelve subsequent
trianls, were full time officers of the Himmlepr's dreaded
88, In addition, a number of defendants in the "I. G.
Farben," "Justliee,® and "Medical" cases held high SS rank
although thelr priﬁ@iple ocecupatlions wore unconnected with
the S8 hierarchy;

' Field Marshel Keiltel, the former Chief of the High
Command of the Armed Forces, during his deposition in

1946, prior to the opening of the trial at Nuremberg, frankly
adﬁihted that he gave and signed orders for the liquidation
of thousands of eivilians during the retreat of the German
forees from the East, Hls plea of superior orders from
Hitler and the state of necesslily were not accepted az an
excuse for the mass extermination of civilians, for

orders for shooting at hostages, commandos, resistance
fighters and for the repeated vielations of The Hague
Goqvention of 1907, The IMT was unenimous in finding

him guilty en charges such as this, and sentenced him to
death by henginge

Bad such a contention that he aected upon the orders of
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Hitler been accepted as a valid defense, the rule respondest

superior would serve merely as a reductio ad absurdum for
the purpose of frustrating the law,

The independence of the German judielary was abolished
by & resolution of the Reichstag on April 26, 1942, and
the judges, who retained thelr positions, were made Into
agents of the Hitler reglme. The law was held to cover
eriminal acts charged to these Jjudges or judlelial officers,
The indletment by the United States Prosecution Staff charged
~the accused members of the judielary amd of the Minlstry of
Justice with perverting the judieial system into an
instrumentallity of dictatorship, using these wordsg

| The charge, in brief, is that
of consclous partieipation §n a
nation=-wide govermmentally. .organlzed
gystem of ecruelty and lfijustice, in
violation of the laws of war and of
humaenity, and perpetuated in the name . 1=
of law by the suthority of the
Ministry of Justiece, and through the
instrumentality of the courts. The
dagger of the assassin was amneﬁalad
beneath the robe of the jurist,

The defendants argued that they were bound to enforece
the decrees of Hitler, even if they violated internatlonsl
law, Military Tribunal III, composed of high court justices
from Ohio, Oregon, and Texas, refused to accept the defense
of superior order and held that in a tribunsl authorized
to enforce international law, "Hitler's decrees were a

protection nelther to the Fuehrer himself nor to his sube

ordinates, 1f in violation of the law of the community of
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nations e

Accordingly, such high officials as the presiding judges
of the so~called Speclial Courts, were sentenced to life
imprisomment for commission of crimes against humenity.

The tribunal found, that in the meal of carrying out the
Hitler program, they passed senbences of death with the
intention @f killing innocent people = and that the judges
even induced expert witnesses to give false testimony
aéainat Jews and Poles, Dr. von Knieriem finds these
sénten@@svpassed on the'Nazis "unobjectional® but qualifies
his conclusion with the skeptic remark: "Assuming that
#hé findings were correct (page 286 of his book), the
ééntenee of the itribunal is unobjectionable under any one
of the several legal systems in question,"

Dr. von Knlerliem suggests constructively that an inguiry
should be had whether a partieular act 1s of such & kind
tﬁab individual countries are bound by international law to
forbid it to their cltizens. The development of intere
national law in this spirit shaula be pursued not only in
the internatiémal sphere but in domestlic cedification as
well, Resolutions and declarations by natlonal leglslatures
adopting rules of internationsl law are desirable for the
sccepbance of international law,

| It is 8till too early to state whether an "international
common Law" has been established in Nuremberg, It is

significant that the General Assembly of the United Nations
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on December 11, 1946, unanimously adopted a resolution
affirming the principles of international law recognized
by the Charter of the Nuremberg Tribunal and the judgment
© of the International Military Tribunal. ~

In The Nuremberg Trials Dr, ¥on Knieriem, the former

defendant, sits in judgment over his former judges and
prosecutors, Disclaiming to have had any spiritual
affinity wiﬁh the horrendous crimes of the Hitler era, he
used his monumental knowledge and ability %o diseredit the
Judieial inquiry whieh acted singerely in branding as
criminal the many ascts of viélenca of the Nazl regime,
Yot, he appears o have labored in the i1llusion of obw=
jeetivity in trying to tear down, stone by stone, the

house bullt in Nuremberg,.
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One,s” Opinlon 136«37,

7 NCA 499,

. After The Anschluss he seld thabt the Reichabank would

always be NAzZi as long as he was connected with it
and led his Austrian listeners in the oath to the
Fuehrer, 7 NCA 5943 see also 7 NCA 589,

7 NCA 428,

7 NCA 4383 Tr, 9071 (May 6),

Opinion 137, Factual statements in the Schachb
opinion appear to be consistent with a finding of
either gullt or innocencej it 1s possible that these
portions of the opinion were written before the
Tribunal determined its verdlots

Opinion I1R8.

Ibid, at 1B6=27,

Ibide at 129,

Ibid, abt 163,

Ibid, at 131~38,

Ibid,

Ibid, at 164,

Ihide at 1853,

Ibide at 156,

5 NCA 684, 688,

6 NCA 153,

5 NCA 66,
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Counbt Two charged the defendants with Inltiating

war against Poland, the United Kingdom, and France

in September, 1939, and ather wars thereafter, ending
with the war against the Unlted States, Reference
was made to Count One for allegations that the wars
were, in fact, aggressive and the proof as to this
was offered under Count One. The proof under Counb
Two was thus limited to sebting forth the treatlss
agreements, and assurances breached by the aggressions,
These are sebt forth in Appendix ¢ of the Iindictment
and discussed in The Opinion at 46=54, The Tribunal
made no finding on the initlation of war against

the United Kingdom and France, '

Aequitbed under Count Two were Schacht, Sauckel,
von Papen, and Speer, In passsing on the cases of
gchacht and von Papen, whose roles had become
minor by 1939, the Tribunal apparently did not
even consider the possibility of their gullt under
this Count,

opinion 137,
Ibid, at 137=38,
6 NCA 695,
There is a suggestion in the opinion that another

factor may have been welghed in the determination
of Doenitz' gullbe that in 1944 and 1945 he could

_have urged, or brought about, the cessatlion of the

97,

98.
o9,
100,

aggressive wars, at least when he knew continued
waging was hopeless and, therefore, morally inde=
fensible,

Elsewhere the Tribunal castlgated German efflcers
of the High Command, Opinion 107,

Ibld. at 126=27,
Ibid, at 154,

"gis activities in charge of German armament production
were in ald of the war effort in the same way bthat
obther productive enterprises aid in the waging of

warj bubt the Tribunal is not prepared to find that

such activities involve,.waging aggressive war as
charged under Count Twoe" Ibid, at 166,
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1028,

103,
104,

105,

106,
107,
108,
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Ibid, at 147. The prosecution did not indiet
Fritzsche under Count Two, and the Tribunal was
thus not faced with the decision of whether the
use of propaganda in the form perfected by the
Germans, constituted "waging" war,

Sinece war ecrimes are well-recognlized offenses,
defined in the Charter in orthodox terms, Count

Three of ~the indictment, which charged the commission
of such orimes, ralised no new or significant problems
of construectlon or preof, Diseusslion of the Trie
bunalts disposition of that count seems unnecessary
a8 the Tribunal noted, the evidence relating to

war orimes was "overwhelming in its veolume and

its detalleses The truth remains that war crimes
were committed on a vast scale, never before seen

in the history of warseso They were for the

most part the resuli of cold and eriminal
caleculation,” Opinion 56«57,

Charter Article 6 (e),
Tr, L4457 (July 26).

The Tribunal conceded that the proof left no doubt
of the ruthless persecution carried out in Germany
from 1933 on, Opinion 84, It stated, however,
that it had not been satisfactorily proved that
the crimes committed were done ™in execution of,
or in connectlon®” with any crime within the
Tribunalts jurlsdiction, TIbilde

Ibid,e
Tr, 10295 (May 24).

The meaning of the phrase "in connection with"

an act of which the defendant was convicted is not
clear, The defense contended that the act must

have been committed in his capacity as a member,

and that eriminalility of the organization was limited
to that acts See, €.Zs,Tr. 16126e27 (Aug, 83),
16226<27 (Aug. 24}, 16257 (Aug, 27)» The prosecution
argued that an act "relating to-his position as

a member" was enough and that the organization

could be declared criminal on the basis, not only

of that act, bubt also of obher ascts, 866, e.gey

Tr., 16471, 16594, The Tribunal seems to have
adopted the prosecutionts view,
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110,

111,
112,

113,
114,
115,
116,
117,
118,

119,
120,
121,
122,
123,

124,
125,

w143

It wis thought that selfwinterest on the part of
the defendant=member might result in his adequately
defending the organlization. The Nazl leaders at
Nuremberg were, however, too oeccupied with their

personal fate to pay mach heed to the charges against

the organizations,

The Yalta Conference expressed an "inflexible
purpose to "wipe out the Nazil Party, Nazi laws,
organizations and institutions, remove all Nazl
influences from publlie offlice and from the
cultural and economic life of the Germen people,"
Indictment, II and app. Be

Hiltler had in fact stated§ "The greatest guarantee
of the Natlonal Socialist revolution lies in the
complete domination of the Reieh and all its
institutions and organizéfitions, internally and
externally by the National Soelallst Party,"

5 NCA 377, , _

See Opinion 97«101; Tr, 1787«1884 (Dec. 19,20),
See Opinion 91=96; Tr, 1889=1962 (Dec, 21l=Jan, 2),
See Tr, 1732«86 (Decy 18,19); 3 MWC 98w127,
Indictment, app. 8e

The Yalta Conference expressed determination to
"oreak up for all time the German General Staff "

Tr, 2108 (Jan, 4);‘3 MWC 3043 Tr. 16897 (Aug. 27),.
Tr. 2111=~13 (Jan, 4)3 3 MWC 307.

Tr. 5161 (Feb, 28)3 2 NCA 19,

Opinion 2,

Tr., 5161 (Feb, 28); 2 NCA 19, Also see Tr. 5702«07
(Febe 28); Tr., 16128 (Auge. 22)e

Te, 5162 (Feb, 28); 2 NCA 20,
Tr, 2678+80 (Jan, 14); 4 MWC 244w45,
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128,
129,
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131,
132,

133,
154,

155,

136,

LB .

138,

139,
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Tr, 5156, 5159 (Feb, 28)3 2 NCA 16, 18,
Tr, 515556 (Feb, 28)3 2 NCA 15,

Tr, 5156 (Feb, 28); 2 NCA 16,

Tr, 515556 (Feb, 28); 2 NCA 15,

"Even then, the test would not be what the men
actually knew, but what, as a person of common
understanding, he should have known," Tr, 515657
(Feb, 28); 2 NCA 16,

Tr. 5164 (Feb, 28)3 2 NCA 7-8,

This point was made by the defense, eege, Tr. 5188,
5199 (Feb, 28); 16075 (Aug. 22)§ 16130 (Aug. 23)3
16361 (Auge. 28). And 1t was specifically referred
to by the Tribunal, Opinion 85,

Ibid, at 86,

The prosecution felt 1t necessary to exclude
"persons employed in purely clerical.,.or
similar unoffieclal routine taskss” Tr, 5160
(Feb, 28); 2 NCA 18,

Tr. 1823»25 (Dec, 19); 3 MWC 146=47, This was
a typlical example of the "unity of Party and State,"

Clerical personnel of the Gestapo and certain
reserve and fringe organizations of the 8A,
Tr., 5160, 5176 (Feb, 28); 2 NCA 18, 19,

Tr, 5158 (Feb, 28)3 2 NCA 17, The prosecution
admitted the power of the Tribunal "to condition
its declaration so as to cover a lesser period of
time than that set forth in the Indictment,v

Unpublished order announced by the Tribunal on
Mareh 13, 1946, Tr, 5735,

Unpubllished order of April 2, 1946,




140,

141,
142,
143,
144,
145,
146,
147,
148,

149,
150,

151,
152,
153,

154,

158,
156,

167,
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The principal arguments weres (1) Collective punishe

ment was a denial of fundamenteal justice and prow
hibited by international law, Tr, 16074 (Aug. 22);
18136 (Aug., 23)3 16308w09 (Aug, 27)e (2) The
Charter was retroactive in punishing membershlp

in organizations which at the time were lawful,
Tr, 16127~28; 16137=-38 (Aug. 23). (3) Individual
members were beling condemned without & hearing,
Tre 16128 (Aug. 23), 16361=63 (Aug. 28),

Opinlon 85,

Tr, 5147=51l (Feb, 28); 2 NCA 9=12,

Indictment, appe. B

Opinlon 48«52,

Opinion 91, 97, 1028,

Oplnion 86,

Tbide at 91, 97; 108,

Ibid, at 99, But perhaps the actlvitles of these

units were not deemed sufficiently typlcal or
notorious to serve as a basis for a finding against
the entire 83,

Ibld, at 103; & MWC 106w1ll; 113«15; 116«25,

The proaecution conceded that "“the evidence will
show that after 1954 the SA started a rapld dew
cline in its importance,"” Tr, 1755 (Dec. 19);

S MWC 10910,

Opinion 104«05,

;Mo ab 106.

Ibid., at 104,

Ibid. at 105,

Ibid, at 104,

The Councll of Minlsters consisted of only six
members,

Opinion 107,
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164,
165,
166,
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168,
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174,
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177,
178,
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Davidson, ope ci%s, P« 60,

Roger Manvell and Heinrich Praenkel. {Goering
New York, Simon and Schuster, 1962,
pQ 195 )

Ibide, P. 21
Davidson, ope ¢lbss Pe 6R,

At Nuremberg, he was acocused of having set the
fire himself, bubt the evidence lor thilis is as
flimgy as that which Goering used to try to
eonviet the Bulgarian Communist Georgl Dimltrov
and two of his countrymen for their alleged parﬁ
in causing the fire,

N XXXIX, pp. 289«920,

‘N XXX II, ppo 289%90,

N XXXIXI; p. 411,

6 NCA 367=70,

N XXvi, pp; 266m67 ,
5 NCA 525w26,
Ibids

¥ IX, po 583,

¥ IX, p. 626,
Lbia. -

N XXviiX, p., 524,
Ibid., peo 525,
Ibid., Pe 5296
Ibide, pe 534.

N IX, p. 634,

N XXXIX, Pe 1704
N IV, Pe S
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185,
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167,
188,
189,
190,
191,

192,
193,
194,
195,
196,
197,
198,
199,

200,
201,
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Ibid., Pe 55Ls

W XXXIX, pe 170,

Menvell and Fraenkel, ope 8ibes DP. 174,
N IX, pe 5693 N XXVI, ppe 27678,
Ibide, (N XXVI), DpPe 279=80,

Davidson, ope clte, Po 86,

William D, Bayles., Caesars in Goose Step. New York,
' Harper and Brothers, 1940, pe Ld4e

Thide |
Tbid., Ps 133,
Ibide, P 144,

Davidson, ope Sltes Po 1526

Count Galeazzo Ciano, Clano's Hidden Diary 1937-1958.

New York, E,P, Dutton and Coe.y, LNCe,
1955, Pe 119 Py

Ibida, Pe B588 .,

Davidson, ope cltes Pe 154

Ibide |

Ibidey Pe 1B4=58,

Ibides pPe 158,

Gianﬁ), _gEo Qi.t‘,‘pu 1358 ¢

Ibid., p. 138, 140.

Writing in his cell im Nuremberg, Rlbbentrop dee
clared Hitler had ordered him to glive the Nazi
salute; however, in an interrogation of September 20,
1945, he said he had not been Ilnstructed to gilve
it but had intended it as an honor %o the British
soverelign, :
Davidson, ops ¢ibes Pe 158,

Cian@, OPe Gitg»’, Pe 1516
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202, Cisno, ope clbe, Po 477, i

203, N XXXV, pp. 468w61, :
204, N II, pe 448, L
'

205, Ibids |
206, N XXXV, pe 423, i
207, Ibide - H
208, Ibide, De 428, i
209, Ibide 1

210, Ibide, po 4620 i
211, 2 NCA 609, | 1j
212, Ibid. il
215., Davidson, ope citos Do 195. ’ "‘z“f}
214, 1 NCA 176. :
216, N XXV, ppe. 229=30 tﬁ
s, oia. ' ]
217, Davidssion, OPpe Clbes Do 129,

- 218, W XV, p; 176;

219, N XVI, p. 622,
220, Ibid, | 'l
22l, N XXXIX, p. 421, | i
222, I NCA 187, i
293, N XI, pe 455,

224, Ibid., . 459, o T
226, Bayles, op. clft., p. 20609, 51
286, N XXVIII, pp. 435=39, ¥

227, Ibid.
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228, 5 NCA 99, b
229, Davidson, ope Sit., Pe 135,
230, Ibido g
251, 5 NCA 99,
R82e N XXVI, ppe 524w30, g

233, Ibide
R84, Ibld. “u:
235, N XLI, pp. 18594,
256, Ibide. i
837, Ibid, Ly
238, Opinion 107, :

239, Preparations for the occupation of Czechoslovakia
: © after Munich were ordered "if her polley should '
: become hostile towards Germany.' 6 NCA 947, 948, i
One of the orders for the Pollsh attack was Vil
conditioned on Poland adopting "a threatening o
attitude™ towards Germany. 6 NCA 918, BEven the ﬂ
basic order for the cempaign agalnst the U.3,8.Raes
the most thoroughly prepared offensive, was likew
wise conditioned on & "change of attitude®
3 NCA 407, 409,

I
240, The secret minmabes of the Releh Defense Council i
on June 85, 1939, at which 25 high officlals were &
present, disclosed detalled preparations for the H
classiflication and use of workers in the event gw
of war, Bubt there was no specifiec statement that I
2 war had been decided upon, much less a war f
against Poland, 6 NCA 718, | i

241, Herbert Wechsler, "The Issues of The Nurember
Trial® (Political Science Quarterly).
19‘%?7 2 P L Wﬁ I




Footnotes to Appendix IT 5”11‘;

1. Tr. 10, 649, |
2, Tr, 10, 687,
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