
··r-
~ 

i; ,. 
j! 
I: 

i' 
1: 
11 
1! 
1: 
j 

[l 

!i 
'I 

I! 
1: 
r1 
i; 

[I 
Ii 
fl 

i' 
i1 
i' 
Ii 
1: 
:J 
Ii 

Ii 
11 

Ii 
[1 

Ii 

i' 
ti 
Ii 
ll 
[I 
il 

11 

11 

·1··1 i 
I 

!! 
:j 
I 

ii 
Ii 
'I 
ti 

il 
l 

I 
' INSTRUCTIONS FROM AUTHOR TO LIBRARY FOR THESES AND PRIZE ESSAYS 

RESTHIC'.rlON REMJVLD ____ }(tf._(.~L ....... ---·----l -~ ::·tn 

.ft; 
"·----------·------·--------

AUTHOR~~-·_Ke_n_n_e_t_h~I_a_n~S_eg_e_l~~~~~~~~~~~~~--~~~~~~ 

TITLE "Naziism on Trial: A Critical Analysis of the Public Trials 

of Nazi Leaders as Sources for the Reconstruction of the 

History of the Nazi Regime" 

TYPE OF THESIS: Ph.D. [ ] D.H.L. [ ] Rabbinic [XX] 

1. 

2. 

3. 

Master's ] Prize Essay [ ] 

May circulate [ /1 ) Not necessary 
) for Ph.D. 

Is restricted [ . for ;_;;;__ years. ) thesis 

Note~ The Library shall respect restrictions placed on theses 
or prize essays for a period of no more than ten years. 

I understand that the Library may make a photocopy of my thesis 
for security purposes. 

The Library may sell photocopies of my thesis. 
yes 

/I I 4/ b1 
Date/ / 

Library 
Record 

Microfilmed :;) u /t,,,e , /fl_t/ 
Date ( 7 

_ /{1e tJ /Ji,.,,_ Sf:e.',,_, tb 
Signature of Library Staff Member 

lnitJals 



NAZIISM ON TRIAL: A CRITICAL ANALYSIS OF 

THE PUBLIC TRIALS OF NAZI IiEADERS AS SOURCES FOR 

THE RECONSTRUCTION OF'THE HISTORY OF THE NAZI REGIME 

Kenneth Ian Segel 

Thesis submitted in partial fu1£illment of 
the requirements for the Degree ot Master of Ar·ts 

in Hebrew Letters and Ordination 

Hebrew Union College .. Jewish Institute o:f Religion 

J)U:n.e 1 lL9 7 0 

Rereree: Dr. Ellis Rivkin 



TABLE OF CONTENTS ...,.._.._!$;la_--· I -~ 

CHAPTER ONE: OVERVIEW 1 
Introduction;. Background.;. NegotiationsJ 
C o:nfer·en.oes; London Agreement of l945J 
Control Council !Jaw No. l~o 

CHAPTER TWOt COUNT ONE: THE COMMON PLAN 18 
Indietmant and proof';· C c:>nviotionsJ 
Acquittals; Sehaahtts partioipationJ 
oth.e1~ leaders• 

CHAPTER THREE: COUNT '1.'WO: CRIMES AGAINST PEACE 43 
Definition; convictions and aoquitta.ls 

CHAPTER FOUR: COUNT FOUR: CRIMES AGAINST 
HUMANITY 47 

Contrast with War Crimes; definition; 
o. onvio ti 0:ru1 o 

CHAPTER FIVEt THE ACCUSED ORGANIZATIONS 51 
Defini t:ton,. Article 9 and lOJ 
selected grou.ps;: Nazi Party; method; 
reaaorling of: Tribunal; problem ot 
k:nowledgeJ ru.1.ing; evaluation. 

CHAPTER SIX.: HERMANN WILHELM GOERING 69 
Baokground; titles held;. :relationship 
with Party and Hitler;. ideaf!J; act:tvities 
during war;. responsibility; testimony; 
feelings about Jews; summation. 

CHAPTER SEVEN:: HITLER ts SALESMAN: JOACHIM VON 
RIBBENTROP 03 

Background; en.trance into Pa.rtry; 
c:apabi]ity; relationship with Hitler; 
pol:ttioal philosophy; duties; 
assessment by his contem.pora.ries;; 
an anti~Se:mite; activities during 
war; fiumma.tion 

CHAPTER EIGHT: HI'11!.1ER 'S MYSTAGOOUE = ALFRED 
ROSENBERG 97 

Role as ideologist of Party; 
importance; background;, relationship 
with Hitler; race fanatic; aims and 
aspirations; rivalry with Ribbentrop; 
summation.., 



:1 

I 

CHAPTER NINE: CONCLUSION 110 

II. 

IMT's place in development of' law; 
pirojeotion of its holdings to .fut1:11.re 
trials;: contributions J evaluation; 
summation. 

VercUet of Tri bun.al 120 

THE NUREMBERG TRIALSt August von. Knieriem 121 
-·- tnieriemt"'m oaei"groundJ discussion or 

Trial and law em.ployed.;, evaluation or 
It'l1ieriemt s pos;t tio11;: mer:l.t of inter~ 
national lawr analysis 0f Knieriem•s 
chief criticism of mechanics of Tria.lJ 
summation 

FOOTNOTES 

BIBLIOGRAPHY 

136 

151 



DEDICATED TO MY WIFE 

SANDRA 

IN WHOSE HOME I COMPLETED 

MOST OF THIS THESIS 

,/ 

I: 
i: 
h 
l!i 
H 
,1!.J 

!I 



DIGEST 
l'M'a --

The International Military Tribunal which sat at 

Nur1emberg d(bliv~red its verd:tct on October l., 1946, oon• 

vie.ting ninete&n of twentyilliltw0 indiv:f.du~l df)fend.ants. and 

three er six indicted gr~up$ and organizatiQn~. The :form• 

ula t:i.on of. a. judicial tribunal t'1> tX"y the leaders of. d~f!+ 

fented Germany provoked wide e~mment, mueh o:f it crit1eal0 

M'9.n:y asked how viet@rs 0ou.lLd fairJ:y judge a li~simg enemy. 

It w.a.s the purpese of this thesis to attempt an. estima:bei 

e;f the work ot: the Tribunal bas:e«d ():n the rEHHJ>rd of the tr•ial 

S.Bd the judgment I'endered • 

The Nuremberg Trial o:ffers no precedent r0r a drumhead 

oourt~artial o:f' the leaders of a vanquished state. It 

st.and$ for a t .te.i:rt tr•ial in which the righ.ts ot th• 

aoeusecfJ. were reapeetedo Still, it we.a the vi.ctora who 

e:stablished. the ground•rules and sat i:n judgment. The 

industrialists wen ·not de:f'enclants d.espit$ their v.1.tal role 

in assisting and supp·ortimg Hitler·. The <H>nviations at 

:Nuremberg were largely the result e>t the Germanic prec].ivity 

tor systematic records and tbe unexpectedly sw:tft tiIDal 

viet0ry, which placed files o:f' dQouments in All.ied handls. 

Not until the Nuremberg Trie.l disolosed the Germ.an arehives 

was 1 t known how. cynical and brazen was the Na.2d, a(:}napiracy 

for aggression. 

The trial was a collective 'lt;:ris.11 but it ws.s through 

the life stories of each individual that many hidden springs 

1 
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of. the National Socdalist State oould be detected. What 

marked the Ge:r:•ma:n slaughter of millio:n.s w·as its cool, 

impersonal organizational e.ffioiency. Hitler oame into 

power beoause of the .failure oi.' the government to provi.de 

a solution to the economic crisis. His policy t0ward the 

Jews seemed to be determined by expediency. 

Evett if the trial was imperfect a:nd the representatives 

of. the Soviet Union ahs.rged the Germana with crimes the 

Russians had ~ommitted, the trial had to be held in same 

tor:m. A oe.th.m.rsis of the pent.u.p emotions Gf. millions of 

peopll.e had te be provided and a record of what had tak~n 

place duly preserved t'or whatever ~me later• generations 

would make of. it~ 

The trial raised. many questionfl'... The responsibilities 

et the in~1v:i.c3.u.als in.dieted 1 ~:f the German people, ef. 

Prussian militarism;, of big business, and of the Ger:n1an 

na ti cm.al chaire.cte1~ were clearer at the en.cit of the trial 

than th$y were at the beginning. They are clearer now than 

they were during the trial. 

The Third Rej.ch is the moat completely doeumen.ted 

totalitarian regime of recent times~ and in this aont:r•ibu• 

ti on to history the trial al.so played its rol;e 0 
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CHAPTER I 

OVERVIEW --
I.f mankind :really is to maatt:r its: deiiJ.tiny or control. 

its way of life, it must r:tr•st find mEutns to prevEmt war. 

So long aa it oa.nn~:rt, war demands will dictate the course 

of our collective and indiv.:tdual lives. And if We are to 

come to g:rips with the problem of' preventing war, it is 

importa.n.t that we know how w.aris are made, to what extent 

they resul.t from impersonal pressures and tensio11s, and 

h¢>W. far they a.re due to blunders or pugnacity o:f.' indiv:l.dual 

s·tatesmen or political factions. 

Never have the archives of a 'belliger«in.t nation be@n so 

completely exposed as were those or Nazi Germany at.the 

Nuremberg trial. In its preparation over a hundred thousand 

captured docwnent~ weI•e screened, about ten thous:and were 

translated, and oven" foiir thous.:and were used; in evidenc~ .. 

Some of these ran to sev~:r·a.l volumes. They w.er•e not old 

records dragged to light by a subsequer.it gene1"tation which 

knew not; how to value them. They we1•e laid out in a court 

room before the very highest of their survivi.ng authors, 

who,, with able counsel and f1rst hand knowledge, subjected 

them to cor:r•ection, explanation, and attempted juatif:i.cation0 

The :result is a documentation un.precedented. in. history as to 

any major war., 



Not until the Nuremberg trial disclosed the German 

archives was it krwwn how cynical and brazien was the Nazi 

conspiracy t'or aggressiotlo Of' oourse, in Mein .!CWJ?.£1 

Hitler openly declared his aim to acquire more territory 

and to do it by war; but these only struck the world as 

the mad daydreams of one then a. pris;oner•. By April, ll .. 939 1 

however 1 ha had held supreme power• ir1 the Gernuan state 

since 1933 and Wt;l_S in a position to order final pre~parations 

for the war that began September l, 1939. On May 23 1 ]9391 

Hitler secretly rei te1~ated to his high o.f'ficials his purpos:e: 

to expand "our living space in the Es.at" and to "attack 

Poland at the .first si.litabJ.e opportunity.nl Hie paot with 

the Soviet Union made him feel sa.f'a in going ahead. On 

Au~st 22, Hitler again harangued his top civ:i.lian and 

military officials: 

J.Dest.ruction of' Pola.nd is in the 
foreground. The aim is elimination 
of livin.g .forces, not the arrival 
at a certain linaou• I shall give 
a propagandistic cause f'c::>r starting 
the war. - never mind whether it be 
pl.ausible or not. The victor shall 
not be asked later on whether we 
:bold. the trtt th or not. In starting 
and making a war, not the

2
right is 

wh~t matters but victory. 

Thus the oonfiagration was set. The rapid:i. ty with 

which the German armies swept away opposition showed 

that Germany was in no dange~ of attack, for it alone was 

prepared ror modern war. The appeasement policies ot 

England served as a green lighto 
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Me>t"eover, the Naz1 regj.me, in drivi.n.g Ge1 .. man,y toward 

wa.r and in conducting it, wageifl. the most fright.ful of the 

wo:rld•s pe:t•SEHH.ltions against Jews,. catholics, Protea1ta.nts, 

Freemasons, organized labor, and all suspected of pacifist 

tendencies., By the war• a end it had exterminated a s:.taggar.,. 

ing number of human beings by gam chambers, gas wagons, 

medioal means,. .firing squads, ov~rwork 1 and undernourish~ 

ment. It had seized, tra:usported to Ge:r•mnny, and impres .. sed 

into forced labor around .five million. The magnitude o:f.' 

this planned reversion to barbarism taxes the oiviliZied 

imagination and the cruelty of its ex:acutior.1. ta.:xes credulity. 

Too few Americana :teem. now to appreclate that only by 

th~ narrowest margin and largely bec.H!1.use of' his own blu:nd~:r·s 

and the Russian winters did Hi tl.er lose his w,a:r for control 

of. all Europa.. But when the war did end su~oeas.f'ully- 1 the 

surviving planners and executioners of this policy werei 

prisoners in American or allied custody. What was to be 

done? 

To expect the Germans to b!•ing the Nazi war eriminals 

to justice was out of the questiono That waa proved by 

the f'arcical experiment at'te:t• World w·ar I. After Wo1~ld 

W~r II, organized society in Germany was in a state of' 

coll.apse. The1~0 was no authorita:i·ive judic:lal sys;tem e~ 

eept remnants of' the '\f;~J~Jferi:ti.'CIJJY partisan judioia.ry set up 

by Hitler. German law had been perverted to be a mez•e ex .... 

pression o.f the Nazi w1llo 



To have tu:r•ned the men over to the a.nti-...Na.zi factions 

in Germany would have been a doubtful benevolence. Even 

a year and a half later, when Schacht, V~n Papen, and 

Fr1 tzsche were acqu.:1. tted by the T1•ibuna.l, they begged 

to remain within the protection of the Am.erio~n jail lest 

they be mobbed by the angry and d.1.sillusioned elements 

of the German population. They knew only te~ well the 

ta:te of Mussolini. 

Wher•e in the world ime:ne neu tr a.ls to take up the task 

of investigation and judging? Dbes one suggest Spain? 

Sweden! Svdtz·erlandf True, these states as such we:r'e :not 

engaged in the war, but powerful. elements of their society 

and most leading individuals were :reputed not lbo be im­

partial but to be either :for or against the Nazi order. 

Only the naive or those forgetful of conditions '1n 1945 

would contend that we could have induced "neutral" states 

to asaJ.me the d:uty of doing justice to the Nazis. 

Of oourse, the victors might have refused all re• 

sponsibility for either the safety or the punishment of 

the Na.ti leaders and turned them loose;; however, in 1945 

what the victors had to confront was an insistent and 

world-wide demand for i1Tll1lediate,, unhesitating anCl in.dis• 

criminating vengeance., Speedy oourt-martials yieI.d:t.ng 

quick judgment and fast sentenci.ng to death were called. 

foro 

i 

i1 



The wiseat, though not most popi1lar, ooursei would have 

been for the victors to behave as civilized viot®rs and 

take the responsibilities implicit in demanding and accepting 

oa.pitul..ation of the whol.e German state and population. Un• 

less history was to lay the war gui~t and the gu:J.lt tor 

organized programs of atroeities upon the whole German 

people, some process must identify these individuals who 

were in fact responsible and :make an authentic reco:i:•d of 

their deedso 

The idea of' punishing war criminals, at least those 

Who had fought unsuccessfully, was by no me~ns new in 

histo?"Yo Samuel killed Kl:ng Agog• hewed him to pieces 

be:f ore the L.@rd ;: the anger of Samuel was sharpened and 

justified by a sense of righteousness of his· cause. Joshua, 

the OlGi Testament records, when the Hebr•ews i.nvaded the 

land of Canaan, slew "both man and woman, young and old 

a.nd·o~ and sheep and ass with the aword 000 the young man 

and · th'.~'~ virgin, the auckJ.i:ng also and the man with gray 

hairs." v.e:rcingetor:bli was put to the sword. In the mo.re 

hJ;itmane climate of the nineteenth century, when Napoleon 

s.ur:vendered to the British after his defeat a.t Waterloo, 

he was not tried but was rendered harmless by removal to 

the :rook of Saint Helena, al though he had. bee11 uni v·er•sal]y 

der1ounced as the enemy of the peace of Europe. 



At the end oi' w.o:r:•ld war I a list of 41 900 w.ar criminals, 

including the Kaiser,, Hindenburg, Lu.dendor.f.f 1 and Bethmann 

Hollweg,. w.as eventualll.y brought down to .g, baker• s do~en. 

by the re·t'usal of the Dutch to surrender the Kaiser, by 

the recappeara.nee ef cil.d cleave.gee of interest among the 

victorious powers, and by German resistance to the Allies• 

dem~nd to surrender the alleged violators of the oustoms1 

and.:'usages o!' war to f'ore:t.gn pt1wers. This, the Germans 

sai~,t'·was 111.egal under German law.. They also pointed out 

that ·turning ove:I• Germans to all.ied eou:r•ts would only fan 

the unrest flaring up all over Germany in the postw~r 

years., 

Nine trials took place before the Germ.an Supreme Court 

in Leipzig two and a half years after the end of the war. 

Ctt''the 901 men tried, aea were acquitted or the charges. 

wie:re summarily disn1issed for want of sufficient proof. OnJ.y 

thirt~en ~asea ended in convictions, and these ~arried 

relatively short terms of imprisonment. A German major was 

sentenced to two years in jail. for the killing of Frenoh 

prisoner•s of waro One man was sentenced tQ ten months• 

imprisonment, another to si~:: months for mistreatm.ent of 

British captives.· Two d~:f'endants wel"e sentenced to four 

years for hav·ing taken part in the sinking oi' a hospital 

ship, the Ll:and.overy Castle, and then of having fired on. 

the life boats. This they had been ordered to do because 

the captain of their submarine had believed the Llandovery 



castle to be carrying munitions under the cover of its 

red cross, ha.d :round that it was not, and had wanted t€> 

destroy the witnesses to his crime.0 3 

The Americans declared that the German military and 

political. leaders and the alleged violators of the customs 

•nd usages of war could not be gui1ty of crimes und~r 

international law; si nee tto i:nter•national penal statutes 

existed on such violations~ The British, who during th$ 

war had strongly favored try:tng the Kaiser as wj)Il as those 

guilty of' vio]ations of the rules of war, espe~ialll.y when 

the violatio:rn.s had to d.o with. the use of submarines, 

professed themselves surprised to .find the names ot ·aind,enburg_, 

Lu.dendorf.f ,. and Betbmann Hollweg on the list of' the French 

and Belgians, which at this point had been brought down t() 

896 names.4 

Many of' the Allied p¢11oies of World War II were 

set by the f'ailu.res of the policies Of World w~r I. This 

time, President Franklin Do Roosevelt said, no sta~•i:tnl!""th~· 

bs.ok.legand wou.llml spread among the German people, and he 

demanded uncondi t ione.l surrender. This time it would be 

brought home to the Germans that war, aggr~ssive war, is a 

crime, that they had been not only the victims of but als~ 

the participants in a criminal regime, a criminal conspiracy 

planted in the Prussian-German soil of' mili tarism.1, and that 

the uprooting o:r such evil g:rC!iwths mus·t be th,orough. 



(c). NEGOTIATIONS 
__.... .. L _..a • 

By 1.942 1 the na. tions ou:ts::t<fl.e the countries occupied by 

the Germans knew without question that atrocities on an 

eri~rmous soale were being perpetuated against Jev1,s, prisoners 

of wai:t, and civilian populations. The underg:roµ:nd mov·ements 

in Poland, Russi.a, France, and the Lovir Countries sent a 

stream of information and olroumstantial accounts to L.ondcm. 

s.nd Washington and Moscow. 1.rhe Israeli tisches Woohenblatt 1 
··- ~~ ..... f 

published. in Sw1tzerl.and, regulJ.a.rly carried news that reached. 

it through the underground of the deportations and killings.5 

The United Nations War Crimes Commission was officially 

established in L.()ndon on October 20, 1.943, to draw UJ? lists; 

ot. criminals who would. be tried in due courser~ Fifteen 

nation.a were represented, including the United States and 

G:ri-eat Britain but not the Soviet Union which i~ this as in 

other matters preferred to pu.rsu.e its own oeurse. These 

lists did ~e>t include the names of the so-called major war 

criminals. 

In the autumn of 1943 1 the United s·tates Secretary o:t' 

State, Co:rd:ell Hull, journeyed to the Soviet Union where 

he· and Molotov and Eden signed the Moscow Deo]a.ration of 

November 11 promising the trial of war criminals but naming 

no oneo It <;'leolared: 

Those German officers and men and 
members of' the Na;i part;y~ • .)who have 
been. :responsible toroo 0 atrooities» 
massacres and exeou:t1c:nuJ will be sient 



'baok to the countries :tn which their 
abominable deeds were done in order 
that they may be judged and punished 
aoc.H>t•ding to the laws of theme llbe~-
3ted oount1 .. iea.. The above deolaraticm 
is without prejudice to the case of the 
major war oriminals whose offenses have 
no pa.r.··ticular geographic.e.1 I.ooalima.tion 
and who will be punishe~ by the joint 
deo:tsion of the go'Ver:nments of the allies:. 6 

Even before the United States entered the war, Presid~nt 

RocH!levelt and Winston Qhur@hil] together had w.arned ·the 

Germans that th$y would be held aceountabla for war crimes6 

In a statement on oatober 25, 19411 Churchill deol.a:red­

"Retribution fol:> these ori:mes must henGeforward. take its 
.. 
pl.a~~ among the major purp~se5S (J)f this war-." These warnings 

were often repeated in the· course of the war by all th~ 

wa.rri1lg nations. In Ma.rah, 1943 1 the United Ste.tea Senate 

and Mo'!Ase of Representative1 in a oon®urrent resolution de• 

ol&:c-ed unanimouslL:r: 11 The d:lcta.tes of. humanity and honorable 

conduct 111 war demand th.at the inexeuia,able slaughter and 

mistreatment shall cease •• ,oa.nd that those guil,ty of these 

criminal acts shO.li.l be held!. accountable and punishedc;."7 

The allied f<mreign ministers~ as well as Stalin, 

Churohill, Roosevelt, and indieed any att~ntive reader of' th0 

press, had .no doubt whatever as to who the perpetrators of 

these arimes were. The o):liElf criminals were the leader~ of 

the N&.~;1 Party and Sta ta 1 the High Command of the Army and 

Na.v:y, the dip]omats, the indtiuit:rialist.a, the bankers, the 

judges, and the bureaucrats. Such members ~t th0 Roosevelt 

adm1n:i.stra.t:1.on as ~1re~retarias Stimson and Statti:nius and 



------------------1-"l 

Attorney General Biddle wrote a memorandum to the President 

fol" the Yalta Oonferenoe on January ]_, _].945 1 saying, "The 

:fiQl'fies of. the chief Germen leaders are well known and the 

proof of their guil't will not offer great di:f'fioulties.18 8 

The German people themselves were never to be formally 

i11d;Loted. The French prosecution, a.lone among the four 

victori®us povrn~rs, ma.de no distinction betrween the Nazis 

·and.the rest of the nation. The Americans were careful to 

draw a line between the general population and those on 

trial.. Thomas J • Dodd, in his operii.mg statern.ent, said. 1 "Aa 

eva:ttt German Cabinet :minister or high official!. kn:ew,, behind 

the laws and decrees of the It~~?J!!S.e~e~!e.l!.ll was not the 

agreen1ant '¢>1.' t:t;i.e peipple or their :representatives but the 

terror of the ao110entratio:n oamps amd the police staiE>on9 

M:r. Justice Jackson declared in his opening speech, "We 

have :mo purpose to incriminate the whole German people. We 

know that the Nazi party was not put into powe::r by a majority 

6!'.th.e .German vote," but by an alliance of extreme Nazis, 

German rea~tionaries, and the most aggressive of. 

lft:I.li:tarie»tis •" 10 

M~. Justice Jackson came to the trial with the firm 

belief that aggressive war was a crime;; that the idea o,f 

neutrality had been outmoded by the Kellogg•Briand Pact 

of August 2'"/, 1929,,, outlawing war; and th.at 1.n.di vidual.s 

who acted i:m. 'behtllf o~ their governments were to be held 

responsible .for mat had previously been acts of state 0 



For him the @u·bJLawd.ng of war we.is thfl> corner1tone of the 

new1 w0rld e>rder., Even the crimes against th~ Jews were 

to 'be link~d. t@ a oonspira.o;y to wag$ aggressive w.arfarEI. 

Otlh.Grwi1e, :Mr .. Justice Jackson tearfbd, th9 :perpetratorm 

oc.mld not pr~pa:rl:y. be brought before the court. The 

Kellogg-.Briand Pact, he Si!l.id, n·n.aa started a new· era in 

which the criminal responsi'bi:tity of $'ba'tiesmen wh0 delibera• 

i$lltr resorted tC'I war ilil vi(.)lations ot treaties mu.st be :made 

ol.&ar.'* nsi.n.ae the German war was illegal in 1 ts1 inception,•8 

he oontinu~d, 11 sG the United States was justifi~d in 9.be.:ndon• 
,. 

ing the :r .. u.li@s of ll$lltra.1:1ty, and •• (.when it es.me to dealing 

with war criminals the position of the President was 

clearly stated to th~ American people - the launQhing ot 

a w,a:r ()f aggression was a ~.XtimEll.;~Il 
" 

The Frenoh expert in international law whG w1.ui presa:mt 

at the Lond«l>n contereno~, P:t'ofesso:r Andr~ Gr~:us, and the 

Ru.11HB'iana, remained. uncQn"vinced. that indivi<i!uals ~o'IJl.ld be 

tried fer co:mm.itting war. Gros, taking th~ traditional. 

vi0w of responsibility .for aets of state,. declared,. "w~ do 

riot consider as a criminal violation a war of aggression. 

It we declare war a criminal act of an individ:u.al we are 

going .further than tke aotual law.nl.2 811he p1-.1n~iple, he 

thought might 'become law in tho years tie come, "'but as it 

now stands we do not believe these conolusi@ns to be right." 

He said that what thE) CH'>n:ferees were doing in declaring 

certain acts, l::Uce aggression,. criminal was 1ti·a ereatiion by 

----------------------------·----



four people w.ho are just four individuals .... defined by 

those .four p0op:t.e as (.!}rim.in.al vii0latio:r:1s o:f' inte:rnationsal 

law. These acts have 'beel!l. known for years before and have 

not been declared criminal violati0ns of international 

law. It is ex post faoto l$gisl.ation0ttl~ The Russia.nm 

(with their own expe:i:•ienoe of ha.v:i.ng been d@clared aggressorim 

in the Finni ah War of 1940•41 by the League o:f' Nations no 

doubt in mind) sided with Groa 0 

tJI:bim.e.tely /1 the Russians proch1ced a redraft of th~ 

elause on. aggression which was far narrower than what 

Mr. ~rustice Jackson had hoped toro It declared the crime 

to be "aggression or d@i;mina.tion ove:tt other nations carried 

out 'by. th.e European Axia :tn violation C>f inte1-netio:r:ual 

l.aws; ~l,\cil treaties.," 14 

This was a usGful. and workable f0muula from the Soviet 

point. o:t: view, :ror1 when the indi(lt;m.ent was dra.wn up.., 

Estonia, Latvia, and Lithuania were stated in it to be 

part of Bovi~t t~rritor7. On October 6 1 Mr. Justice J~cks~n, 

wrote a.formal x•eserve.tior1 in a letter tei> the other. chief 

p::re>secutora.: "This language is pr0pcrised by R.1'1.ssia and is 

accepted ·t@ avoid the delay which would be eccasio:ned 'by 

insistenoe on· alteration in the text.•·15 Nothing in th~ 

indictment; he decl$.red aust,e:rely 1 was a recogni tii!i>n 'by 

t:be United States ot Russian siovereig:nty over these oount:ri4'u11 0 

The L.o.mdon O onfe:t•En>.ce named as def'endants twenty .... .fo.u.r 

:men e.ttd si.x:·. organizat:to:ms. The idea of i:ad:ict:tng o:rgani• 



. 
zations was me.inlly AmeriOD.ll.• M:r. Ju.sticf) Ja~kso:ro. argued 

th.at the ind1 vidtia.l :members of' one o:t these oriminal 

groups would be tried in due c0ur$e on their own aeemint 

but th.at the adoptior1 of the AmglG•Amerioan conoept o:f the 

eonspiraoy of a group .. ..,uld help olari.f)' th.e legal situation, 

i:U\Ve time, and· avoid helding inn'llml.erable trials to pr-ove 

tn~ same point. · This pr0pesal ran· into no great di.ffiouI.ties 

and was a~oepted,. altho"U.gh the idea of a ~onspira.cy was 

foreign to b~th French and Russian law. 

The Lon.don A~EHuiu·~n.t of August 1, 19451 was drawn up in 

a.cc~rd.anoe with its .far rea~him.g purposes by the United 

States, Great Britain, the Soviet Union, and Franc~. These 

!'o\ir natj~ons acted on. behalf of' the United Nations ""' th.at is, 

:f'or the twem.ty-six: countries that had gone to war w:J.th 

Germany. The agreement declared that the signat~ries, after 

ec:n1suI.ting with th.e Allied C c.m.trol CC!>Uncil. fo:r• Germ.any, 

woul~ EUita.blish. the International Military Tribunal :for th~ 

trial ot war orj.minals whose ~t.fensea had no particular 

location. 

The charter of the tribunal, which was pa.rt o:t' the Lendon 

Agreement, provided that the aom.petlenee ot the tribu.r.i.s.l 

could be challenged :nei the~ by the prcHJeeu tio11 nor by the 

det'~nl.sE>;· that its deoiaions would be made l>y majority 

vote, the deciding vote in the event o:t a tie t® b~ cast 

by- the President 01.' the C<!lurt. This office the Russians 

had at first wanted rotated, but they accepted the proposal 



to make a n.tj'l:i(!):W;n~:tl. and practiced Jurist, the B:ri ti sh member 

6.f the tribunal,, L«?Pd Justice Ge~ffrey Lawrence, Pr~sident 

o:t the Court_.113 

Th@ court, according t© the charter, owld try any 

citi~en of the enemy natiens, the indictments need not be 

li:mi ted to Germs.nu, and. am.orag the aeou.sed were two Au.strianse> 

It had the task ot trying and punishing those persona who 

acting in. the interests (!')f the f(!):rmer Eu::t>Ci!IJHH.Ul A.xis eo·0:n.tri0s, 

h.a.d plann.ed tG wage, ~F ha.do waged, aggrtuui 1 v~ war, and 

th9:u:.1 who had committed war crimes ~r crimes against 

hum~n.ity. Fli!'ittr eategories of' crimes w~re d.ei:icr:ibed. in 

diet ail., 

C ontre>l 0 ouncil :i;,aw No. l!O reecogn.iz~d .f(ii)'ii.1.l' ·~ype s o:f. 

~rimes ... crimes against pea.~e, war crimes, crime$ again.~t 

b~111anity, and me:m.bersh:tp in 0rga:mizations ~eclare~ OJ!$1minal 

by.· the !nter:mational Mili tar:y T:ribunal., Th.EHJG orimeilll were 

d$f1~ed as follows~ 

(a). ·Crimes Against Pea~e. Initiation 
Qf invasion.a 0!' otkeir CH>u.ntriEH3 and wa1•s 
o:f. aggressien. in vi~lat1on of. in:bernationat 
laws and treaties, including but not limit• 
ed tl(i) pla.D.ning, :preparation, initiation or 
waging a war e.f aggression, or a war or 
vi~lation o.f international treaties• agre~­
manta. ~r a~rnu.rru11o~H:! ,. or parti~ipa ti en in a 
oG>mm.on plan or oon.spiracy fGJ:• the aec~mP"" 
lishmant t')f any of the .fo:regoing. 

(b) ~ W'~r Cri:m .. .ui. Atrocities o:r o.ffen.a~s 
a.gain.at persons or property e0nstitu.ting 
vi~Iati~ns of the laws Qr customs of w~r, 
in.eluding but not limited to, m.urcter$ 111 
treatme:n:t or dlepGrtation t0 slavG labour 
or .f ~r an:y t'i>ther pux•pcHJe, of oi vilian 

' ' I 

I 
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population .from ooou.piedl territory, 
DlU?"dGr o:r il:t treatment o:f pri1oners 
()f war or perl!IGns on» the SEU'l.t1111 kill• 
ing of hostages 11 plunder of pu.bli~ 
or pr.ivate property, wanton destruction 
of eities 1 towns or villages, or de• 
vastatio:n not jttstified by military 
:necessity. 

(c:.) • Crimes Against Humanity• 
Atrt)cities antd of.tenses, including 
but nQt limited to murder, e~term1~­
ati0n, enslavement, deportation, 
imprisonment, tortu:r>e, :ra:pe 1 or other 
inhumane aota oo:m:m.itted agains't any 
oi·wilian popu:'.).ation, Gr perseeutio:r1s 
on politieal.; raoialor religil!Z)u.s 
grounds whether Qr not in vi~lation 
~r the domestic laws of ths eo~ntry 
where parpetratedo 

(d). Membership in categories or 
ai. criminal grooup or c;roganiza.tien 
deola.red crimi:n.al. by the Inte1,.naticm.al 
MilX1tary TribunaJ ... 17 · . 

Thus crimes cH.>nmtl t't;ed in Germany were i11clu.ded despite 

the Nazi·laws of the pe:ri0do Th1t tact that a d•t~ndant had 

acted. under an order of his govermment (11)?" of a s·mp0:rior 

was not to .free him fr~m responsibility for having carried 

it out, alth.ough su.pe:r.ior 10:rae:rs CG>uld.be eC>n.sid~red in 

mitigation of punisbm$nt if th~ tribunal decided that 

such would be in the interest of justice. In thi$ pr0• 

vision the charter of the tribunal took oaro of what was 

oerta.in t~ be a oh.tat d.e:tense of. many o.f the $\ooused. A 

clause ex:pressly pr€Dhibi ting the carryimg cmt of i~uman 

or illegal o:i:•ders had prudently been in.aerted in the 

m.111 tary m.tu1uals · ot: the Br.1 ti sh a:ra.d American ·armies only 

a yetfJ..r be.t'cn:-e. Up to that time the acc~pted Q«)Ct.i•:tn.e ©t 

--------------~--~~~-·· 



both armies had bean that a s~l.dier mu.at obey the orders 

et his superiorst whether he liked them or not. With the 

trial$ coming u.p, the regulations were c.h1iu1ged to pr0vide 

that no order that offended a solaierts oonscienoe need 

be oarrie!li en>'lll.t • Cu.riously, the Ge::r:m.e.m. Army had a similarly 

phrased order. The German soldier in World. war I and 

even ·Lll.nder the Nazis was told. in his book ot m.ili tary law 

that he was not t~ ca.rry·out ©rders he knew to be :lllega1.l8 

W'ith regard to the rules ef evid.enoe a simple rule was 

settled upon: ·th.at the T:t"ibuns.1 ""shall ad.mi t any evidencre 

whioh it deems tG> have probative valu.e." While thisi vested 

considerable disoretion in the Tribunal, it had the merit 

~f making admission cf evidenoe turn o:n. the value of what 

was proffered :rather than u.pon complianee with some formal 

rule et evid~nee 019 

The trial &.xtended through. nvJ>re than. f ou.r hund1:oecii 

sessions of court,. covering ten months. Presecutfl>rs :ro:r 

the foul" nati~ms called thirtty-•thrae witnesses and put; 

ill ev:tden.Qe (il)V<ar four thousand dooaments. In addition 

to the·aa.feada:nts themselves., sixty-o.ne witnesses testi.fied 

in their behalf, one hundred forty three more gave evidanoe 

.f6r them by written answers to 1JJ..terrogatories 1 and they 

et'fe:t>ed a la.:r•ge :number ot 4e:f'ens& dooum.ents. It was the 

denuJ>nStlrs.ted. suceess ot the p:r4)oedure which lecii' many of 

the German lawyers to declare that from a teohnical point 

of view, the trial was an imp~rtnnt aeeomplisllllnant 0 20 



If the ~nly pux•p©£Hr> of the Nuremberg !J~rial had been 

to eonviot a .few oriminalm, the enormous eff'ort made by 

the four occupying poife~s would have bean pure waste. Th~ 

trial was. amply justified, however .;i by its oontri bu ti on 

to at least tw@ branches of human knowledgei History and 

International Law. 

Even i:f' the tl"ial was imperfect, the trial had to 'be 

hold in a3©me form.. A o-·atha~$1s of th~ pent-up &:motions .of 

mill:tont! ct>f people had to be provided and a re4.i)(;)!'d of what 

had ta\ken p;I.ace duly preserved tor whatever use lat~r 

generations would make of it. Tho re~ord would not Q@m• 

pletely d4tH)ttment the infamy in the twentieth century., but 

it would reveal one vast coneentration of evil that c~uld 

The trial :raised many questions that will be disclll.Ssed 

in the pages that .f'.al1ow. The responsibilities of t:Q.ie 

1nd:tvid:uals indicted, of the Germa.n people, of Prussian 

militarism, of big business, and ot the German national 

oharaoter were ~learer at the end ~f the trial than they 

were at the begi11ning. They are clearer now than they 

were during the trial. The Thi:t:•d Reieh was not the fira·b 
I 

or t~e last of the totalitarian regimes that have ~ppeared 

ilil. ·bh.e la.st fi.fty years. It is, however, the most com"" 

Pl~tely doetunented, and in this ~ontribution to histery 

the trial also played 1 ts rol.e 0 



.Jt.OIAPTE!i . !I 

(a)1 ~ ... !~§.Q~!!nt a~c;t0~h~ J,.~2!.· ... Count One .,. th$ 

.. ce>n$p:1.~~oy count ... charged that all. twentt~two @f the 

individue.J. de:fendants pa.rtioipa.ted in the formulation ,,.') 

or eDcution of a ~onmi10n plan or ~onmpiraay to oom.m1t, 
' 

Gr whioh invoI·vEu:l the commission of o:rimes again1St Peace, 

.and in du.e ~ourse War Crimes, and which o@ntemplated am.ii 

oame to ~m'braee as typical and systematic ntEH:1.r1s~ ori:m.es 

against humanity. 

The indictme11t identified. the '1oentral core" of th.e 

common plan er oonspiraoy as the Nazi Party, whioh ttbecam~ 

tna instrument of oohesion among the defendan~s ~nd their 

e0-o(J)n.api.rat«lllrs" and the to~l f(J)r ~arry1ng Qu.t the purposes 

of the conspiracy. It alleged that ~aoh defemdant, with 

lowwledge of the aims of the conspiraoy, became a member, 

or.anac~esa0ry to the purposes, ©:f the Party and eonspiracy 

at some point in their development 0 

It e:Parged that the aims of th~ .Party, and hen~e th0 

0bjeetive2 of the oomm.@n plan, were to abr0gate the Treaty 

0f Versailles and its restrictions on armament, to aoquir~ 

territories lel>st in World War ·I ~r regarded. as oecu.pied by 

"racial Germanf1•ns.md to obtain further territory in Eu:Fope 

as "living sp~oe" or ~~bens::._~um• These obje~:tives expand~d 

as the CQttspirf:ltors acquired greater pqw;~r and ability to 

make their threats effe~tive,. When titially such resistan~e 



.··'1j 
1 

Jla.S pro:voked as cC)uld be overitH)m.$ only by armed force 1 the 

Nazi leader$ delibel?ately plla.nncul an.d launched. aggressive 

wars.21 

The remainder .of Count 0ne alleged what amounted., in 

effect, to a capsule ~!' German histQry:: th.e Nazi oonspir""" 

atorst dissemi:&ation of the "master ra~H~" dootr:tn0 and the 

:principle that war was a necessary activity of Germans; 

the $Stablishm.ent and expansion o:t: a police state; the 

eduea.tion and. training of German youth for war;; the creation 

of a vast and effioient p:r0paganda maohinet the m1litar1· 

ze.tion et Party organiz.ations, D~ttably th.• SA and SS$ the 

oormn.emoement and df.fV&lopment of' a vast ree.:rmamen'b progra:in; 

the l!lreak with the I:Jeagu.e ef Nations and the 1938 reeacupa .... 

tfon of the Rhineland;, the speo:U'i@ plam1iRg for particular 

a.gg:reas;tons, beginning with. the meeting ot November S; 

193'1~ '.and finally, the oemmission in dtte 00u:rs~ of th~ 

a.ggr$$~ions against Austria and Ozeeh.Ol1$lovakia. and the 

launching Qf the aggressive w~r against Poland. 

These allegaticrms were cl<H.rly supp~rtedi by the 

evidence. The aggressive objectives of tlie Nazis w.ere, in 

Mr. Jiuatic(9 J1.ck:sants words, Htjust as secret as M!.t.P:-1S!'l-m!£, 

o:f' which over six million aopies w•re published in Germa.ny.,22 

That boQk ]aft no question of Hitlerts ~etermimation to 

acquiro land' by force~3 amd unmistakably li:Wt:ed the Nazi 

foreign and d(i)mestic progre.ms 9 24 

Defense counsel belittled the signi.fican~e of Hitler9s 



b~ok,. suggesting that anyone ~ould. have assumed that ttas 

Ohanceltor, Mi tler wcnlld not maintain ·the party doetrines 

he d~fended years before purely as a member of the op~~sition.25 

Although Hitler .. as Cha.neell(!'.)r, wiui mox>e oircumapeot, the 

same id.e1,s were disseminated throughout Ge1•many by his 

asaooiates .. in speeehes) by Hess reiterating "gl!1ns instead 

o:r bu ttar"1 and in RC>senberg• s "The :Russians will have to 
•. 

move their oe:n:ter o:f gravity to Asia.•w ~ continued 

to be the Nazi bible, an.d. 1 as the Tribu.n.al stated .. W$UI 

"regarded as the authentic soure~ of Na~i dootrine.n26 

It was not, the Tribu11al declared., to be treated "'as a 

mere literary exercise~ :m.or a.a an inflexible p()li~y or 

pJ.an incapable o!' :moditication. Its importance l.ies in 

the unmistakable attitude o:f aggression revealed tb:l•Gugh.• 

out its pagGs.nl7 

Abttndant proof was introdu.eed to ah.ow th.at the Naz:.i 

State was geared from i.ts inception to c:tarry out Hitler• s 

aggressive aims. As th~ Fuehrer said in a speeeh ·to his 

military commanders in 1939: 

The building up of our a:r»med forces. 
was only possible in connection with 
the idE;H>logieal education o:f' the Ge:r1nan 
PEH:>ple by- the Party u, 0 I had to reo:r• 
ganile everything beginning with th~ 
mass of the people and extending it to 
the armed. f'o1•01$Soo•While reorganizing 
the interior$ r undertook the s~oond 
task: ·to release Germany trom its 
internatiQnal ties 0~B 

S-cores of' d@Hlu:ments demonstrated the basi~ fa.ots o:t' the 



rearmament program, of the brutal suppression of intern.al 

opposition, and of' the d.ev~lopment of para ... millitary forces, 

the SS, the SA,. the Hitler Youth, and the 'Labor Front. 

Against this baekgro~nd the prosecution intr0duoed 

documents of' top-rank officials shewing the translation 

ot Hitler* s theories int<> speo:tf'ie plans tor actiori.29 

Mc:>st notable was a series of minu't;es or aooou.nts of confer• 

ences between Hitler and small groups of the highest•r&:tiking 

military and government officials at which a long-range 

program of German aggression was ou_ tlined and the cro~onology 

' - -30 of CJontempl.ated at'lt,acks diac1u1111ede To a group of five, 

aase:m.'bled at thG Reiioh.ChanoellE)ry in Berlin on November 5~ 

1937 1 Hitler set forth the n$cessity of seizing living 

space on the continent of. Europe and concluded that the 

question f0r Germany was "where the greatest possible conquest 

cou.ld be made at the lowest oosto" His·l; "f:i.rst aim." was 

to c0nqu.er Au.stria and Cze~hoslovaki~.31 In Ma.rch1 19381 

the An~!H:>hluss with Austria was accomplished under N~z1 
) u JzicZ•Joa:m .... ·~ 

military pressure., Later,. in the spring or 19301 Hitler 

initiated plans "t0 smash Cze~hoslovakia by military 

aetion_.u32 b~t the Munich agreement made such action 

unnecessa.ry., When .. Gn March :115 1 19391 Bohemia and Me>ravia 

werEi OGHJ.Upied wi thou,t resista.nO$ ill the initial program out­

lined at the November, 1937 meeting had be$n :fully achieved• 

At a. further conference on May 23 1 l.939 1 the decision 

was ma.de "te attack: P<:>la.nd at the first suitable CJipportunity." 



'*W(!ii) cannot expe@t a r;iJpeti tiGn of the Ozech a.f'fair," said 

Hitl~r. 11 The:tl'e w:tll be war•" T:tl:ough he hoped to isolate 

Poland, he foresaw i:n:tervention by the W$stern Powers. If 

such intervention materiaI1zGd 1 the neutrality o.f' Holland 

and Belgium was to be ignored and both countries ocoupied.33 

After a su:m:m.er of inte:msi~e military pre~ara.tions, Hitler 

held a final pre-attack brie.fing with his military leaders 

at Berohtesge.dc&n on August 22.; 19391 four d.aya before the 

date set for hostilities. He said, in substance, that the 

moment :for military invasion. had CHDmeJ: that a war in the 

West had been considered ultimately u.:m1voida.ble;. and that 

he would give an appropriate propaganda reason for invading 

Poland. In starting a war,. he declared, it is not right 

that matters, but victory 0 84 

With Poland conquered and attention fO¢l.1J.Sed cm. the 

West,, Hitler again ~d.dressed his.military commanders 

on November 2~i, 1939. He reviewed at length his course 

of action :from 1919 thr~ngh the Polish campaign, establish• 

ing beyond question the existence of' a delliberate plan of 

aggression. Surveying the future 1 he a1mounced hls i.n­

tentimn of attacking France and England at the fir~t Qppor• 

tunity and of occupying Belgium and Holland in the process. 

Brea.ch of' the L.0w c ountI"ies' n.eutrs.li ty woti.ld be "'meaning• 

leas.n:35 Captured German m.i]itary files .f'ill out in minute 

detail the aggressive plans announced in general terms at 

these key m•et~ngs. 



The judgment stated that the T1"ibunal was "fully satis ... 

tied by the evidence" that the leaders of German,, W4jj':r>e 
" 

guilty of the "a·upre:m.e inte:r•national crime," plLQtting .s.:nd 

ini tim ting wal'.'~ of aggress:1on~36 It found that there warj 

:planning to wage wars a.t least as early as November 51 1937
1 

a:nd prt\>baply before that.38 The Tribunal said# 

That Germany was rf.1.pi~ly moving 
tQ oomplet~ dictatorship from th$ 
moment that the Nazis seiseid power, 
&md pr0g:re$sively in the direction 
l!)f war, has been ~verwhelmingly shown 
in the ordered sequence or. aggre~siv~ 
aets and wars already set @ut in this 
judgment. Im the 0pinion of the 
Tribunal, the evidence establishes the 
common pla:nning to prepare anQ wage 
war by oe:r•tedn of the aefendan.ts., It 
i~ immata:ria1 to co:n.sider whether a 
single cen.apiraey to the extent e.nd 
over the time set out i:n the ind:i.~t­
lll<:)llt has been conclusively proved• 
Continued planning, with aggr.EH~rdve 
war as the objective, has m$en es• 
tablished beyond doubt~39 

Despite this hold:tng and although count One was the 

only oha1 .. ge leveled again.st all the defendants 1 it produo.ed 

the fewest convictions. Tlae Tril:i>µnal convicted eight de­

fendants and aoqu.i tted fourteen rJf pe.rtie:J.pation in the 

common plan. If· the eight oonvic~ted$ four wet•e milita1•y 

men ( Gcierin.g• Kai teJ.t Raeder$ and Jodl) 1 two foreign 

ministers {von Neura.t:n and Ribbentz•op) ~ and two h.igb il!l 

Nazi oircle$ (Hess a.na Rosenb~r·g) ., 

The ocinviction of th.ese eight men of co:nsiraoy to oo:mmit 



cri:m.es against Peac.e. waa the most significant achievement 

of. the Nure:mbe1 .. g verdict. It emphasiz.ed the basic deter­

mine.tio:i:;i. of' the Ch,rte:t"~ that aggressive war is a crime 

and all who partici:pate in a conspiracy to that end are 

answerable., An analysis 0f the opinion indion.tes, h.;nvever, 

that the T:ri.bunal differed in several ma.jot• :vespects from 

the oonoapt of the oon~piracy count advanced in the argu• 

ment of the prcn:i@eu.tion. 

This difference in app1~oaoh was evident in the Tr1-

bunalt s ruling that under the Charter it had no jurisdiction 

to try persons partioipating in a common plan1 to commit 

By this finding, 

Count One was limited to a common plan to comm.it crimes 

against Peace,. iobviating consideration of' tha American 

case on ccmspiraey: to eommi t the other crimes. This ruling 

was based on a construction of the amb.:i.gu.ous phraseology 

ot Article 6 of the Charter. Although it is probable that 

the Charter was i:nte11ded tG> make pu:r\lish.able conapiracdes to 

00mm.it any of the cr:l.mes ru.1.med$ the Tribunal seemed to 

adopt the view that criminal statutes are to be int$rpreted 

restrictively.. It may also have been motivatetd by the lack 

ot sympathy for the o~n.spiraoy ooneept evident in other 

aspeets ot its opihiono 

As to the scope of Count One, ·the American. prC>seoution 

POilil.ted out that the prisoners in the dock we2•e not petty 

thieves or dope peddlers., 11 The .forms of th.is grand type of 



o.ons:r.d.Jl"a~y arEl amorphous, thti mea;ns are «t)ppo:rtunistle," 

Mr. Justice Jackson mu1a 1 "and nei th.er can diveu."t the law 

.from gett:lng at the substance of things.... He urged that 

the Charter 1 'by using the non•teob.nical term ta common plan," 

tor@stalled res~rt to parochial and narrow concepts of 

consp1lt>acy taken frQm lotlal la.w.41 Other prosecutors 

supported this argument. As Gen$ral Ruden:ko 1 th~ Soviet 

Chief' Proaeeutor, put it: "It stands to re~aon that 

in this oase the threads and levers uniting the members 

€'!Jit this oonspir~t~~:L'°ll.. criminal society are ext:re:mely oom ... 

plicate(l, sincE) thE> (i.lonspi:rato11a had sei~ed the government 

of the State•"'' 

S'i.ncei the de:fendarrts had in general coneecled the 

©~~'Urrence .of the pre-aggression confEu"e:r1oe.s and the sub­

stantial accuracy of the documents i:nt:rodlitced bJ the 

pro.m:eeution, counsel i'or the defense relied in th~ n1aj.:n 

up0n tm•ee o~ntenticm.s. First,, it was argued that the 

signi!icanee of Hitle:rts remarks at the key conferences 

was qu.estio:nabJ.e ., Rae¢ie:r,, for example,, ela.imed that until. 

·the aetue.l out'b.reak o:r hostilities he was convinced that 

Hitler did not mean war and would olt>t;a:tn e. "polltics.l 

aolutior1" of Ge1•m.anyt s prohlems.43 Th.e Tribunal d.is:missed 

this olaimt 

But all th~t this means when examined, 
i~ the belief that Germa:nyts positi~:n. 
would be ~o good, and that Germany•s 
armed might so overlrhelm1ng, that the 
territory desi~ed could be @btained 
without :fighting .for it••o If any 



doubts htui ex:.t.sted. in the minds 0.f 
any of his hea:N~I1s in November,. 
193"/; after Mtli:roh of· 1939 the:re 
oe>ul.d no longer be any question that 
Hitler w.as in deadly earnest in his 
fi10cis:f.on to resort to war 0 4• 

It was also atr0ngly urged, pa:r•tic1r1.larly by Goe1•lng• s 

oounselL, that the d.efe:nds.nts had never CiC>nsp.ired together; 

that some indeed had never had an 0ppGrtu.:nity to consp:tre; 

and tb.at some were not Qrigina.lly members, while others h•d 

long b~en high o.f!'i~i.als, ef the Party.45 "It contradicts 

experienCle1 " we.a Mr. Justice Jackson.ts reply, "that it was 

:me:r.•ellJ a ooil':l.etiG\ence that :me:r:i of au.oh· diverse backgrom:m.ds 

and talents shouI.d so torwarci eaoh. other• s aims.ff' They all 

h.ad qu.ite tiif'fe1"1U1t roles., beeanse o:f th.e grand nature of 

the enterp:r·ise. But all made "in.tegrt.l and n.ecesmary 

contributions: to the joint under•tQkirl.go•• The aot.iv.itie1 

et all these de:f'en~anta •• ~ blend together into ome consistent 

an~ militant pattern animated by a Gonmi.on objective to 

reshape the map of Europe by force of arms.ee:46 

The third argument was that there eauld be no ~on• 

spiracy in a dietatorsh:t..p. Raeder, for example.,, claimed 

he was justified in relying on Hitler, his political 

leader 1 for iall pc::>li tiaal judgments. Defense counsel e.rguedt 

" A dictator. enters into xui> o©nspivaey 1 o:r agreement;; he 
.. 
dictates."47 The Tribunal rejected the «!iefe:nse: 

A plan in the exeouti©n or. whick 
a ntmJ.ber of' persons particdpate is 
still a plan, even though eoneeived 
by 0nJ.y one of them; and those wJ:10 



enc;r111te tl'!!.e plan do not a.void re­
sponsibilli ty by· Shli>w:lng that they 
acted und~r the direction of the 
:01an who GH.>nie!&iv~d it. Hitler 
could not make aggressive w~r by 
himsel.f'. He had to have the 
cooperation <i>f. statesmen, :m,:111 tary 
l~s.ders, d:tplQmats and bu.sin.if.ui1s• 
men• When thel• with ki'ow1eii!is'i' 
'OT'h.is alms, ff"~-:hiiii liie!r ··­
CioFa'tIOii, ~ ii.Cfe "t1iemselves Iar. !ea ·t6"''"th~@··n; Iia'i . ·-

n!i!i't.e'Q; "'T'liey are"'1io1r""to be 
~d !:nm.o~ent becaus0 Hitler 
:made use of th«Bnt1 if they knew 
what they were doi:ng.48 

The stan~a.rd thu.s set fo:r:o judging particiipation in the 

comm.on plnn ... whether the de.fe:ndants, with knowledge of' 

Fritler·•a a.i:m.1,. gave him their oooperation - waa .far more 

:restrictively applied than the proseeat1on had envi~·u:1gedo 

The Tril:ruul rejected the proseeutl<1>n' s broad theory as 

to what oonstitutes a oo:mm@n plan. It held, instead, that 

a conspiracy tilll wag• aggressive war m:ust be cl.early Qut• 

lined in its purp©se, with a conorete plan to wa,~ war 

as its subje~t. 

The prose~utiolil say.Ill, in e.ffe~ti, 
that any significant participaticn in 
th• attairs of tho Nazi Party ~r govern­
ment is evideno$ ot a participation in 
a conspiracy that is in itself eriminal. 0 
Conspiracy is not detlned in the Charter. 
But in the opini0n of th~ Tribunal th~ 
c~nspire.cy :mu.st be clearly outlined in 
its criminal ptU>p~se. It must net be 
too far rem~ved .from the time oC ~$oisi~n 
and o.f actiono • ooThe Tribtuaal must ex• 
amine whether a comcret~ pla~ to wage 
ar ~xis.tea, and dete1•mine the 



participants in that con~rete plan.49 

This lli:m.ited constru~tion of "conspiracy" may have 

been based on several eo:r1siderat:to21a., Even in QU.r d0memtic 

lLa.w, courts deal aau.t:ltDusly w:ith thei a.rime of. <Hr>nspiracy. 

As 1l:r. Justice Ja~kson stated, it "'is th.e great dragnet 

of the law rightly watched. by courts lest it be abiu31iu1."·5~ 

To have accepted the proseoutions theory in tot~ would have 

:t'EHfu.ired a holding, in su1nstance 1 that the· Na1;1 geviermnent 

trem l.933 o:n was e.n 0p~n11 conspiracy. Am QU.r domestic 

courts trad.1 tie>nallly avoid "political questions,•• so inte1•• 

natio:na.ll tribunals may well cliaclaim jurisdiction to pass 

en the legality of "e:a.ergetic governmelllts0 ' unless su.ch 

jurisdiction :ls unequ.ivoos.IJJ.y delegated by th~ w~rld 

commum.ity. 

The novel.ty ef' the trial may also have influenced. the 

Tribun.a.ll. It was manifestly conQerned with silencing 

cri.tios wb¢) charged that conviction for Hterime$ a:gainat 

peace" would be !!. ;eos.,! £!!~..! irlljustioe,.il and its cauti0u.s 
,. 

approach to the eo:mmon plan to commit crimes against peace 

:may have 'been e.n attempt to dispel doubts cm this sc~re. 

Finally, the arguments of defensi;e counsel as te the 

S'cope of the Cl·erman law of oonsp:traoy may have had some 

ef'teot.i2 CoY.:nsel argued that German law punished a 

oonsp:tra<.ty hostile to the state only 1:f action were taken 

pursuant t10 1. t ;: that conspiracies to commit Qther crimes 

were limited t® a tew serious off~nmes and to su~h pre• 



pare.ti~ns as wo"Uld. constitute tne participant an a1~HH>m• 

pliee under our law, and ths. t re&lp@nsi'bili ty e.xter1m.~d only 

to acts foreseen and approved from the begi:rming. ~efens9 

00unseJ~ were surprised at the not1o:m that e. gang ot rcibbers 

sho't'tld e.ll be re$piOnsible for a murder committed by one 

Ci:f. th.em. 53 

Ateepting the Tribu.nal•a restricted definition of oon­

spiraoy1 the question re:mai:rui whet:b.er th.e aequi ttal of 

.t0u.rteuna of the defemdants u.r.u1$r Count on0 was fairly 

jl:.UJtifiable on. the evi.denoe. The Tribm:vial had .foun(il a 

comm~n plan to prepare and wage war t0 have existed prQbably 

bef0re Ncrve:m.b~r~ l.937 • a plan. whioht by the Tribunal•~ 

definition, was clearly eutlineQ in its criminal purpo~e 

and n~t to<il' .fs:v removEua from the time '1!1f aeti~no Did n~ne 

0f these .fourteen dElfen.dants <.HJoperat• in this comm.on plan 

with kl'lowledg~ ef 1 't$ a:tmaf· 

The unifcrm defense Wa.$ la~:k of k:nowledg• 'that agg~esai«rm 

was contemplated. Ke:ltel admitted that the military 

su.pported Hitler in re je!c.ting the no-a.rm.am.em.t provisions 

ef the Treaty of Versailles, but h® :maintained that no 

d.s.m.ger 0t aggressive war was tores~en heoause rieianam.e:m.t 

111as n~t adetfu.-.te for suoh a war,, evEni in l.92H~. "Armament 

may, in .fact, nm.st,." his O®unsel i!Jaid; '*'look just the Sta.me 

it it is carried out for security and defense a$ it does 

in the ot.uie of aggressive war•" 54 E:Jt:cerpts .from Ge:ne:ral 

M9.rsh.all• s rcr>port as Chie.f of Staff' we:r•e cited: "Na.tu.re 



------------------------------- --

te:nd.s to abhior wee.k:rulliSSo••~ Weei.kness presents to@ gr$at 

a temptation to the: stren.g •• oi* We :mu.st start, I think, 

with ~ correction of the tragic misunder~tanding that a 

s•~uri ty policy is a war policy .• n:55 

Actions by allied nations a:a.d qucr>tat;ions .from Allied 

l.ead."rs were invoked t0 show tlll.at Ritl.$r' s pretes1u1ti0rJ.S 

0f peae\te:f'ul. intentiG1:1:1s were widely 'believed. Churchill­

:f'o~ exampI.e, wrote in 1935 'bhat 0nei ceuld not then. se.7 

whether Hitler would be the man to unleash a w~rld war or 

gain fame as ·the ms.n who rEHJtiored the honor and pee.oeful 

int~nt of Germany 0 56 In that same year England signed a 

naval limitation tr61aty with Garmanyo Baldwin and Chm:nber• 

lain had t0ld th~ir people that Hitler had no hostile :tn• 

t~tl:bibrt$~5?' Was, thEb:t>.1 the defeindants• belief that Hitler 

was 011pable 4)f' bluf:f' but not war uJ.U>t1!\SQna'blle? 

The de.fendalil.tai., ®Wing to their 0.ffio:tal pcu~i tions, were 

obviously mQre eapable 0f determining the true intenti~ns ~f 

the Hitler regime than v1siters <r>r diplomats. The detensEJJ 

arg\l.ments did1 never•thelesa, interject a dom.btful n.(l)te into 

the prc::>ef., 

In this aspect ©.f the case the gaps in the evideno~ 

ha~ not all been tilledo Except for the notes ot the 

. key oenferenoes with H::t tler, there were few docm.ments detin• 

:1 tel:y- linking the non-xnili tary dete:ndants with pre:pa.rati0n 

tor a speoifie war. The prosecna. ti on, tll:uilref0re, asked th.~ 

Tribunal t~ inf~r knowledge fr~m the prov~n faots and 



however, insisted on being shown what the d•tendQnt did, 

i:m fact, know. In seme raw insta.nees it was willing to 

infer subjective kn.0wlectge., It inferred that Hess dia~ 

cussed w.a.r plans in oo:nte:renoes with Hitler(f. 59 It inferred. 

that Fµ:nk knew, or delili>erately olcHled. his eyes to the 

fact, that his Reiehsbank was the recipient o:r the personal 

belongings ~f concentration oamp vioti~s.~O But as a 

gene:ral standard the :requirement of actual know,1ledge pr0ved 

beyond a r~e.sonable doubt was maintained. 

This req11ire:rn.e:nt we.a exceedingly diffi~ul.t to satisfy 

in th:~ case 0f ne:n-mili tary defendants. In the absence G>f 

direct avid.em.cm o:r particlpa.tie:n in the plamung, an intex-­

ence of actual kn~wle~ge could be drawn ~nly from such 

tJU1usual oiroumsi1H1~ness as elti'isted in the case 0f Hess. Th~ 

oontra.diotory nature of Na.llU propaganda, now belligerent, 

now conoiliatory, :and the ever-present claim that rear• 

zna.ma:mt we.a t@ "defend"' Germany fr@m its neipbora made it 

easy .f~r defense o@u.n.sel to stress the naivet& ~f their 

olients 0 

Even d~f'enda:nts who were eln.argeli.\ble with implicit 

belief in Je~.~ ~~~ and. Nazi dootrilt'le stoutly denied 

an.y knowledge of preparations fol" aggr~ssi.ve w.a~. on orc:H:i.s• 

ex~mi:nation Goering ad.m:t tt*d that he he.d align&d h:tmsel.f 

with Hitl$X' 'beeause Hitler believed in "~the im.p~tency of 

p:roteat"1 and would. @vart:J:ut(rw the Treaty et' Versailles by 



-------------------------------------------

a» "1tib.j6~oti0n o:f' su@h a nature that it would aotu.9.lly be 

cH.>nsidered."'61 Even this unusual admission di«i rH.rt alone 

establish th.e re;quisite subjeeti·ve knQWlledge. &J.'he other 

defend~nta were even mere guarded. To show th~ir kn~w­

Iedge and to establish when they joined the conspiracy 

pr~sented an almost insolub1~ problem of pr~ot., 

The practical et:teot of the Tribu.nal•s :position :ts 

p~rha.ps best illustrated in the ~ase of Sohaehti, who was 

gu~qtti tted under both C oun:bs One and Twe by a :majority ot 

the Tribtul.al (j)ver the di.S1l'Hl1!nt fi)f th~ Rtu1sia:n m.embE»r. Th~ 

e·vid.en~e established and the Tribl:lnal f<;:>und that none of ·the 

defendta.'ats had :made a gti-eater eontr:lbution ,toward i:ncreas• 

ing Germa:r.x;rt s we.r potential.,. As President ot the :Reiehs• 

barlk, Minister Gt E~onomicut 1 and General :tl•n1potentiary 

f'ti>r W.·ar ECH:>ru.~:my, Stlhacht b.ad by lL9~7 i'inanc.ed th$ vigor~us 

rearmament pr<:>gral'!1.and a.ct±vely ergan.i21ed German $ioi0n0my 

fQ:V war. Hie was, the Tribunal s~id, "11. oGntra1 .tigur@ 

i:n G~rmanyt s rearmamE)nt pr~gram"1 altd his activities "•<tlre 

responsible .f'o:r Nazi Germany•s rapid rise as a military 

pl))wer.'"162 Bu.t,, as the Tribunal held, rearmam.~uit of i t~elf 

was not ta crim~ and.e:r the cnu.arter.. Cr:tmina.11 ty coul.d be 

established onl:y if it were ShG!llv:t1. "tha.t Soha.oht ear1 .. ied out 

th.is re$l:rma:m.ent as part 0f the Nazi plans t@ wage aggressive 

war•"' In short, did. s:·chaoht "know0 that he was help:Lng 

Hitler on the road to war? ThG '11ribunal declared: 

Th~ cuu1$ against Scha~ht, there.f!.llre, 
d~peindeJ on the infe~ence that .Schacht di@t 



in tact, know of th.e Nazi aggressive 
plan$. .,u The Tribunal ••• e¢1:ilm.itHi 
to the ~onelusion that thia nec~~tll<ary 
inferen~ie has :not been establis)i).~,(jl 
beyond a reasonable doubt.63 

'fhis oonol'l!m.sit'm would not be surprising if knowledge 

Qf ts'Nazi aggressive plans" meant k:n<!>wl.e©llge of p:i:•eparatio:na 

for w1ar agains·b a. partic.ula.r ootm.try sine<i there was li ttl~ 

evitfto:noe et: SC!lhe.cht• s participati@n in @<:l>ncrete plaits for 

ta speoi.f:to aggre,sl!!ion. It is p~ssible that the Tr.rbunal 

baaed the aoqu:ttta.I solely on a ruling that general k:w.0w• 

ledge, una~o~mpanied by knowledg$ of preparations for war 

at a sp.iH~ifi~ time against a speeific country, was in• 

I _ suf:f'ielil!'>nt in law. Sti~h a doctrine would seem 1ndetcn1.sibl.e 0 

The pros:ecu'bi®n c~ntemded 1 how0ver, th.at Schacht had know­

ledge of, and parti~ipated in; planning and preparing for 

ultimate aggression in the event that German.r•s demands 

were nat satisfied. There are indications in the opinion 

that the lfribunal .... aft~r a~g_'llitting Sohaeht under Count 

Two 'because he ha.'tl not been inv©lved in planning the war 

against p·ole.nd and subsequent ws.:rm;64 • acquitted him under 

Cl<>ttlil:b One li>eca11u11@ 1 eve111 we:re the pr@>secu.t:lwim•s theory 

adopted, it had not been 0stablished beyGnd a rciuas<1>nable 

doubt tkat S@ha~At knew of general plans f~r ~ggressive 

war. It that was its view, the Tribunal•s conol~sion that 

suoh knowledge ou Sohaoht•s part was n0t established is 

di.f .ficul t 1Hi) support~ 

It se11n·n.s hard to b>elieve that a n:~entral :f'igU.re in the 



,, 

~:r that program. I:tnui$ed, the Tribu.Pl found that 11 f!l'()b.a.eht• 

with his intimate knowledge of German finanee, was in a 

pecu.]iarly good position to u.nderstand the truG signif'ican~~ 

of Hitler•s frantic rearmament, and to reali1e that the 

~C:H>n@m.:1.0 policy adopted was consistent only wi'th war 

as its o'bjeot.te65 Mor«lb:.over, there was Ervidenca of hi$ partic• 

ipati©n in QGnferences at which war aims were more or 16$$ 

expressly proclaimed. For example, in a meeting held in 

:t;fay, 19361 whioh Sohamt attended, G4lJ>Gring had stated that 

"
1al] measures are te> be oonsid.ered fr.om the standpoint «r:>f 

" 
an assured waging or war." In September, 19361 GQering 

again stated in sem.aoht•s presence that "the show.down with 

Russia is i:m.evita:ble. oot'It war sho\1ld break ou.t tomor:rl!()w 

we w0uld be forced to take measures tr~m which we might 

possibly stilll. shy aw~:y a.t the present moment. They are, 

th(')re)f ore, t e be taken."' 67 

Te this S'eha.cht• s an.swer· .. was that h$ was rearming 

Germany tor d.e:f'ens:~ and t0 insure •• eqtut1i ty" at the confe:b!• 

e:nae table$., where Germany would 'be pressing her de:manda1;: 

that :from ll.9313 on he had advocated limitation of rearmament 

for finaneial reasons16B that when at last he beoame awar$ 

of Mitlerts aggressive intention he resigned as Minister 

(;)f Eoo:nom1<1.Hl and Ple:aip~t&:tll.tiary tor war Economy;. and that 

he wa.s evenbually,r dismissed from al.I positions o;t• eco:nom.ic 

im.1.:HJ>~ts.noe • 69 



His resigmatioa aeem1 on the contrary to h~v~ been 

b1"'cY11ght on by a bitter j~1:risdiotional oonfliet with Go(illring ... 

a disp~te not ~ver whether the economy should be regimented 

f(!>r wa.:r, but on wllG sh.ould contra] th~ regim.entation/10 

!n November,, 19~71 af"ter conQluding that the struggle 

was lost, he resigned.71 But ~1multaneou1ly with the 

ac~eptance of' his reaig:natiom., he was appointed Minister 

w:ith.e>ut P0rt.f0lio,, to 'be Hitler•s "1personm.l advi~H~r,"'2 

and ha remained. President of the Reichsbank, where he wa$ 

undispu·ted master• 

Under his direction as President, the rate of exohange 

to p:revnil after the O®nquest Qf Al1stri.a was established., 

the Austrian Natienal Baak and the C~ech bank ~f issue 

were merged into the Rei()b.Sbank, 73 and the R~iohJ{bank 

act0dl as fitiHUtl agent for new a:l!•mamen.t l0a:ns. 74 Atter the 

s·eizure ~t Au.stria and after t:ne tlHU)u.pation ©f the Stuietein• 

lanQ he me.die pro•Na.z1 speeahes 1 justifying these a.gg:ressiv(I) 

aots an.d 'b()eilliting th.at the armament he had. c.treated by his 

<fH~0~01t1.ic pl'!>li~y had made German:yt s foreign poliGy JiH)f':H5ibl.e• ?'fl> 

.Teward$ the end~! 19381 Sohaeht teared that Ger.many 

would b~ pluqed 1:m:bo a seveire inflation unless there 

w.ere a tem:pQrary diminu.ti0n in g<'»Ver:maent ll!lxpendi tu:rea,. 76 

but Hitler turned. a d.ea.f E)ar and in January, 19391 dis ... 

misseel him !'~om, the Pr~sid«&noy of. the Reichs:bank. U'nti] 

January, ll.943 1 however, Sohaoht retained the post of Minister 

Without P0rtfolie and aec.epted th@ inoide:ntal emolnt11ents'• 77 



AgA1nst the prosecution evidence, the Tribunal seems 

te> have oredi tad Sohachtt s W@ra·oxull.l denials th.at he did. net., 

in .fa.et, possess ·the knowledge whieh rdgb:t :normally be 

interred from his p~sition. and aetivities. The Tr1buuial 

was u.n.d@u'btedl.ly influenoeQ by the fact that after January, 

U)39, he ha.id eeased to hold any position Gf EH~onomio or 

poli tica.l impor1a~.nc~ • ·It pointed out that "he was 0JL.ea:rl1 

not <i>ne of the inn~r circle arGund Hitl«U' which was m.G>st 

0l(!)s~Iy invol"tred with this oom:m.c>n plan. He was regarded 

by this sroupwith ttndisguised hosti]ity.0 78 

This si't);~'b:eme~trega:r·ding Seha.oJ!l:tt ~ e~:oJJ.us:lon from th~ 

"i:mner oirele" may have been iEt:b@ni.uiied to show that he had 

no subjective k~owledge o:f the "inner circle• s"1 aggre:ssive 

plans•· The phrase may 1 however 1 b.aV$ a greater signif iQ&U1oe 

in view ef the Tribunal•s ruling in the case of other 

d,f,)fendants, wh.ieh suggests that in addition to requiring, 

tor o~nviotiQn und~r O@unty One, porson~l kn~wleage ot eo~­

erete plans tor aggression, it insisted on prQof of planning 

with Hitler himself. 

Of' th0 eight eonvi®ted defen<lan.ts, four ... Gll>ering_. 

Ra.ec\h~r; von :m.~ure.~ln, K:eitel ... had attand$dl tJ>n.® (t)f the 

impo~tant conferences of November 51 19311 and May 23 1 1939• 

Three others were shewn te have conferred with Hitler 

ab~u.t spe,oi.fio pla:ns for a,ggressi ve war;; von Ribbentr~p, 

as to the dismemberment of Czeohosl.CJivakia, the attempt to 

elie1 t Italian support tor the Polish a ttaek, and the pl.anning 



t0~ later aggre1sions; Rosenberg, regarding the invasions 

et N~rwa.y ail.d the u.s.s..,R.;; and Jodl, regarding all.. oper­

ations except Poland. While as to Mess, there was a lack 

~f simil.ar d~oum.ental'y prc>():f', this omission was.: supplied 

from 0th.er evidence. "Hess was Hitler• s oloSEHJ't personal 

c(;)nf'idlant,": the Tribunal said. "'Their relationship was 

such that Hess must have been informed of· Hitler• a aggressive 

'plans when they ca.me int@ ex:tste:nef!ll, and he toolt action to 

(rn.:rry out these plans whenever action was necesmary."79 

In the ~ase or the defendants who were aequitted this 

evid~nce was le.eking. In supporting Friek•a aequ.ittal 

um.Cler Count On~, the Tril:.na.n.al state~·h "The evid.enoe does 

:not show that he participated in any of the oo:nferences 

at wh.ich Hitler outlined his aggressive in:bent1ons 0 "'80 

In acquitting Sw9i(l}her it aaidt "'i;rhere is no evidence tti> 

show that he was ever within Hitler's inner cir~le of 

advisers •• o.ne was :never pl'"ese1at, for example., at any of the 

importal\1:t .otl>nferenGeis when Hi'tler ex.plaine<!J. his d~0ision.s 

to his leaders. n·Sl In e.oqu:t tting Fri tzche :: "Never did 

he achieve sufficient stat~re to attend the planning eon• 

ferences whioh led to aggressive war.n82 

The Tribunal•s limitation of the Count to lea~ing figures 

eJ>f' th.e Nazi regime is even m:ore evident in the eases of 

Flunk and Berm9.nn.. Funk was convicted 0f "preparation" 

.fGr aggresai ve war under a ou:nt Two on the· basis of' d.oou­

ni.e:nts showing his cumsoious partiaipatiol'l in the planning 
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for the wars on P0land and the u.s ... s$R.,,a~ Yet the Tri-

bunal held that his activity was s~'bje«lt to the' supervi~ion 

of Goering and ·that. he "was not 4Dne ot the leading ;figures 

in origi:tui.t1ng the Nazi plans .for aggressive w1.r," and 

acqaitted him on count One.a4 Funk•s acquittal is explieable 

only on the grou.n.d that his planning was not at the Hitler 

level •. 

With respe~t ttil> B<:>r:mann, who .f'ri0:m l.9i3 tCI 1941 was 

Chief ~t Staff in the Office of the Fuehrer•s Deputy 

(Hess), t·he Tribunal stated that thro evidence did not prov~ 

h&·knew ~f Hitler•s plaDs to wage aggressive wars and that 

he had not attended -any of the important conferences., 

A.lthott1.gh the Tribunal was willing in ·th~ ease o:f Hess t~ 

int'er knowledge from his position~ it drew no such infer• 

ence in the eQse or his Chief or start.BS 

A distinction was thus made between those lea.cling 

figures of ,the regime whose p~sitions brought them iat~ 

di:reot cQntact with Hitler and those who were· cne step 

rem.eved. This distinction would not~ however# explain 

'\th.~ CQses of Sohaeht or of Frick who Qid conrer with Hitler. 

The salient point is that they did mot attend the "key 

oonferenl!1)eS" of m.&m'bers of the n:i:nner c::trole •" Persl!>nal 

pa.rticipatie:m in the planning of the sm.all g;r~up arou.na 

Hi tl.er see1ns to have beeD mad.~ tlae praetieal :measure ~:t' 

guilt under Count One. Sueh a test appears excessively 

narrow. There would seem to be no basis in. the facts of 



life or theories of law tor the view th~t one cannot plan 

aggression with the :ntm.1.ber•t-wo :man as well as with the 

num.ber ... one man. 

Von Papen posed a somewhat related problem .for the 

p;r(l)Secm.tion.. His "intrigue and bullring'' in Austria f:r(}:m 

1934 ·t;0 1.938 had the purpose and effect of weakening Austria., 

and m$.king it less able to resist the Gex•man aggressio:n.86 

The oruoial question, however, was whether he knew of the 

plans to <i>ccupy Austria by force, if necessary. From. the 

evidence· concerning V~n Papen.ts positi©n and activities,. 

prQbable knowle~g$ of. these plans, or at least familiarity 

with the Na~i aggressive aims, might be inferred. An 

application o:f the standard o:f. subjective km.owl.edge, coupled 

with the n~Hlf.Hisi·ty of proving guilt beyon.d a reasonable 

doubt, had led to Scha~;ht ts aoqui ttal. Measured by thes~ 

standards ven Papen•s ~cquittal was no surprise. 

Among the 0ther defendants acquitte.d C!>n Count one, 

Sp0er was unique in that he did not become one of the top 

Nazi offioials lltntil 19421 after all ·the aggressive wars 

had. been ir:d.tiated. In many reEipeots his position in 

oharge of German armament production after February, 19421 

waa similar to that of Schacht in the rearmament years. 

'The Tribunal fo1u1d that hia "activities in charge et Germ.an 

lil.r>:ma.ment production were in aid of the war e:f'f'ort in the 

sam& way that other productive entex•prises aid in the 

waging of war" and were not part of the oommon plan within 



Oeu.nt Om~. 

Actual knowledge or preparations fQr a war of aggression 

would seem even less clearly established on the part of 

other d$fendants acquitted under this Count than in the 

oase of Schacht since their positi9ns were lass direetly 

related. to rearmament. Perhaps the one most nearly im.• 

plicated was Frick, who with S~haeht was a member of the 

R.eich De!'em.s~ C oun~il and in oh.arg$ Gf organizing (()i v:tlian 

age:neies fG>r war.$8 Frank.- the legal expert 11 Ji'l.Qde a speech 

during the war p:rourtdly proclaiming that his legal pr~­

oedures had been designed from the beginning for use in war 

as well as pea.ee.S9 Von Sohirach ma.de provision ff:l:r Hitler 

.Ju.se_p.j ta receive field training in preparation :for 

W$hrmaeht d.'lilties_.90 The proof e.s to Streicher rested largE>ly 
ll'Jllllllllll .... 1!&£1! 

I~ formulating the general standards for determining 

guillt under Count One, the Tribunal laid down two :r@quire­

ments·: olee.:rly outlined plans to wage war, olose to the 

time of decision and a.et ion;: and O<iHJ.>pe:ra ti on with Pii tler 

with knowledge of his aims. It found that such plans existed 

at least by November 5, .1937, the date of the first 11 key 

oonference" shown by the proseoution. 

The remaining qµ.estio:n,;as to eve1~y defendant was 

whether, havj.ng the requ.isi te knowledge 1 he had cooperated 

With Hitler. The Tribu:rial .found suoh know,ledge and cooper..,, 

a.tlo:n only in the case of the eight dl.af'endants who had 



attended the important confere11oe~ at which Hitler had 

outlined h.is plta.ns or had confer1"ed with Hi tle:r• about 

specific aggressions. Nowhere in its ~pinion does it ex• 

pre~m:i.:1 state that the "common plan" is limited to that 

gre>ttp and it is n©t clear that the 1!1ribuhal consciously 

regarded participation at such.meetings as the criterion 

f0r gt'l.il.t. But the mal'll\l.e1~ in whieh it disposed of. ea~h 

defendant seems analy·tioall';Y' @xplieable only on the basls 

Qf suoh a teat. Su~h e. li:mitatio11 of the "'common ])lan" 

mtiy he.ve been due to the v·e.ryi:m.g quality of the evi~en~ei 

againat·different defendants: the evidence of the key 

eo:n:f'er~neea was so ext~aordinarily detailed that the 

:tnsuft'ioiencry Qf proo:t' .found as to some de.:f.andan'l:;s_. notably 

$'cha.cht1 waa perhaps mo1"e a nuatter of contra.at than of. 

direct evaltu'.l.tic.n. It may have stemmed from a dislike o:r 

the conspiracy theory ::i..n general~ 

X,.f 'lijhere is a wtr.uak11ess in the 'T:ribunalts findings, th(!) 

writ"r believes it lies in the very li:m.i ttd «lH'U;tstruetion 

<s»f the legal conot'.$pt ot' corui:p:·ira.cy. With a broad®r con• 

struction of the law of conspiracy, the Tri bun.al. may WE!}ll 

have .f'IDund a d1ffe1:>e:nt verd1ct in a case like that of s·onacht 0 

Ol" it may have 1•eflected the Tribunal• s desire to avoid, 

s.a far aa p0ssi ble 1 such a controversial chax•ge as that iof. 

planning Crimes again.st Peace$ and to base co:nvictions 

on more familiar eharges of whieh there was ample p:r@H'>f• 



-J~·:NOTE t Page refeill'-ences to the op:l.:nion and judgment are 
t'O'"i.he reprint by thei Gove:r~nme:nt :Pri:nting O:f'f'icie ( l.~47) • 
page re.fertai:r1cfHt tli> the trantrnript 0:r the trial a.re to 
twt) sotire~ui.t :t'irs>t, to tJra.e prelimi:nary m1m.eifi>graphed 
off:i.ci.al English trQm.1$~ript;: seeond, Wh(fllr~ avaiJlabl~, 
with a part and ~ag' nttmber, t0 the British reprint of 
the pr~~:eedings, The Tr;J.al.o:f Gierman Ma ~r War Criminal~, 
pt$;,. 1 ..... 7 ( 1946), iv~~!labl~ from· 'tlie Bri ish I:n ornt~ ··· on 
S'fn:"vio.e, an.El he31te1nafter abbnviatedl as DC. A df»ttailed 
statement of the ease· ]')rese11ted by the J;lritiah and American 
prosect'l.tio:n sta.f..f appears in the fi:r•st two v·~lume~ of Nazi 
0 eru1l;?;;r~ .. and A-"i,E!!.!iOJ1 ( 1946) 1 hel1!$i:n.after ~1 ted as-­
NOA.: an e gl'i'li vo u.me · sWot do~um.ents and other materials. 
Allthough th.at statement . ia written in em may fox'Dl, referE!:n.c~ 
is made to it,, as. we:tl as to the transcript, where th• 
:material in both is substall,tially the sameo Documents 
are?_ referred to by numbe:i.~ and oi ted to the appropriate 
page·~r NOA~ 

· 'The principal addresseli of th~ Trial have b~~n 
repri~ted in tb.ree pamplnlet1 ~~i_e,,...?~i.!~ of G·~r.!!.~l!!tJo;: 
WJar Criminals: O ·.· «:)ni .. ·fl e_!.!he~_ ??.~~~ Chief .J:!:.!.aE.?.~~ .. ~.!!:!! 
Sp~e.9..;.!..fi!-2. t. e c .. e l'()$$ClP.tlI)rS It Ti1e O loae ®:t'. 'flt1e 
~..!!_~LJg_~~.t T , a Ind Def'end.an ., of The 
Proseoirtiri"~~ a.at$ Ind a ed 
6~oif11I.'"M':-1fti ion~ry o:r oe. ·, o. ·ad a'i'"··-
Op~n"'fng Speech.Eli$" closing S1peeches' and c lcudng SpeeoheB I' 

Ag~~~$t Orga.ni:tiat:ton.m, respe~tively. 
The; C4arter 0:t• the Tl1i bunal 9.l'.ld other 'basie. document m 

rel.a tiJag to the trial appea;r. iri ,t;::t.~,!..o:f Yfa.?'._Q!..imi~a!,!, 1 
NCl>. 2420 ~Dept t., Sta.'bt 1945) ·and· The .Axis tn :Oe?eai, 
NC) .t. 242:5 (D~pt t • St ate .. 1946) • •. -.... - •. -- ... -·-

. .., A table or those, ~onv:tcted and aoqu1tt$d ori ea~h 
0t. tlle fGur. oou:nts appear· is. _in the appendi~. · T'.tl.e opinion 
w.as read in ope:m. court en September :50 and ()(!?.tober l.., 
Tr. 16794•!.'7077. Final argwnent'4 were heard @:n August 311 
~16 trial days after the trial had openecl ~n N<>vember 2~1 
1945. 



CHAPTER III 

Count One, which embodied the common ple.:n, and Cl ount 

Two,., whieh charged the de:f'cu1dants w:t tb. participaticna in th~ 

planning,, preparation,, initliation, IJU!ld waging of speci.fi(\t 

&.gg~essive wars in violation of internati~:ne.l treo:ldtu~, 

were 1n.terrE.1latelil and tG a la:t•ge extE1n:1t overllappi:ng. Tb.@ 

Tri ll>unal apparentl·y felt, without expressly $0 stating, 

that knowledge of definite a.ggresstv·e intentio1u.1 suf:fieed 

:t'o~ conviction under Count One,. even it the defe:nda:nt had 

no idea who would be th~ ultimate victim o:t' the aggreasion0 

Under Count Two, however, the e.llegatio:ns of th" indietm.e:nt 

were Ii:m1 tecfl tG tw~lv~ sptlHlific aggrer.uaions; 91 there.fore, 

kriowledge of tba SJ;Hl)Oifi~ wlana to imvade one of the 

enumerated eo~ntries had to be shovm.,92 

As etrinoeived by the pr@~ecution,, Cou.nt One was the 

broe.~er;: but a.a inter•J)>reted by· the ~ribunal, Count Two 

i:n oe1~taain :respects eovll.\red the wider field.. Thus e>ne 0:f 

the defendants 1 :Fu:nk Wl£iS .f(!)U.lld guil.t3· u:nde:r• this CCllltllt ot 

p:repari:m.g .fC>r two aggressive wars, against Poland and th(!!I 

u.s~s.R~, although his activity was not deemed to be at a 

mu!'.:f'1oiently high level to warrar:rt ~onviotion tu.1der count 

One. 

~hree oth11>r def.endants 1 Doemtz., Fr:i.olr., and Seys.a• 

I~quart, were found guilty apparently of waging, but not 

p:reparing or initiating, aggressive war und~:t:$ Count Tw«:>, 



although ]ike Ftulk~ eQdh. had bee:n ac.q_u.:l.tted un.0.er count 

ene. While the opinion dt>es :m~t state in so many words, 

that the latter tw0 were ecmvioted cf "waging" war, the 

acts upen which their e©nviction under this count seems 

to have been based 000\irred a.fter tb.e start (l)f hostilities 

and thus were not planning or initiationo 

In the ease ~t Doenitz, the Tribunal. point~d out that 

in the :t>re•war years he was a "111:Q.e o:t'.f ic:un:• pe1".:f'o:rming 

strictly taotical dutifam. Re was m.ert present at tbe 

important c~nferenees when plans .for aggressive wars 

were ann(Du.noedl,, am.ct th@re is n@ evidence b• was i:nf<JrmEHfl 

a.bout the dseisicms :reached there.•93 The Tribunal held 

him guilty o:r "waging"· agg:r:•E>HH&i ve war because ho was 

"solely 1n oha~'ge (!)f submarine war.far~,"' whioh was "the 

essential part C>f Germany• s naval warfare •":94 The 

Tri bu.n.al n©ted that the U•bQe:b arm was a lar•gely auto• 

nentO'\Ui branch and that in Ma1•ch, li401 1'1D0nitz issued 

epe:rat1<i>na.l orders i'o:t> th$ Norway campaign.ti Appare11'bly 

sueh 0pe1'e.tio:ru'9.l orcilermi were net <JH1>:tud.dered tc> ocmaut:ltute 

"'prepare.. tio:n.-" ei th.er 11.>eeause they were so olo$Gl to th• 

date 0:1' the :tnvasi0n (;)?' bEHMil.u.se the Tribunal preferred. 

t€1 ·lim.i t the crim.e 0.f' "preparation" to staff' oft:tc~rs 

and 00tt1t11.anders•in.•ohie:t'. Other orders. partieul\$.rly· after 

1943 when Doeni tz sue~:eed.ed Raeder as eommandier•in•ohiEd' 

ot the Navy 1 served t€11 _emphasize Doe:ni tz • importance in th.fl 

waging c:f the war. 



Th.e Doen:ttm: verdict mnderm~ored. an 0bjection freiq•ently 

raised against the t:i>ial o:r enemy o.f.fice:z•s:: that th~y 

w~re deing the:t.r ·military d.uty in respe>nse tio orde1~s of 

the head of state. The Ame:r·i~an Chief P:r(>s:el!:'iitter replied 

th.at the general.a and a.dndrala were ind.ioted no'l.i because 

they ~u11nduoted the war, 'but becau.se they l*d their cciuntry 

int0 war. Th.$ farotgs of the reoo1•cd ft1llly subst.antiat~ 

this statement as to :It'ei tel\,, Jad.1 1 Raed4!llr, and other t(»P"" 

ra:Wting o.ft:tcers, but Doe•it1. was oonvioted ct'lnly CD:f' "wa.gilll.g" 

WJar~96 It woulei,. perhaps, have been preferable t@ h.ave 

placed Doem.i.t11i guilt on th.e g:rG>\il.ad of Hinitiating" a wa.r 

~:f. agf$ression whilf!) there was still time, it gnly W:$~km, 

ti!) draw back;' but perhaps, as in Count One., the Tribunal. 

telt that guilt on such a ground should be limited to 

top•rank ot:f'ioers.97 

Neitllter.<Ft>iQk;.n0r s·eyss•!n~:ua:rt, who were $.lS© O(.')n.11111 

v.icted (i!):f.' wae;in'.g aggressive war, hE)ld military o:Cf'iceo 

F:rick had rEu.1ponsibi11ty tor establishing ad:min.istratio:n 

of. the ~ceupied areas;: ~'bt:ain;l;ng 00operatiot1 with lo~al 

Nazi Gffieials in oie~hosl~vakia, P~land, and Norway~ 

supplying German civil servants fer all territ~ries; and 

appointin.s the co:mmisaieners ~f N~r'frar and Holland 0.98 

Seyss•!nqutart was first.appQi:nted Deipu.ty G~vernor Gen(l)ral 

o-r Pc land and latex• C omm:tss ioner fox• ooeupied Netherlan!i3.a:i,, 

a.nd the Tri bun.al said, "In these p4's3. tions hi' a:urumed 

resp®nsibi]ity for g~ver:ning territory which had been 



ooettpl.ed by aggressive wars and the ad:ministratPion czi:f 

which was of' vital :tmpor•tance iR th.e aggreseii ve wa.:r bein.g 

w~gEi'dl by G~rmany." S9 

But the test 40.f whether the funetic:n was @f vital im• 

JlH>:t•tance in the war was not the sole cr:1 terion. Dos pi te 

Speer• s CC!!tUdderable imp0r·tance as head. of the German 

armament i:ncihri.stry, the Tribu:rU\1 s:te.ted that tb.e type of 

aid given t~ tl:'ie war et:r0rt by "'p:rodue.1$.tiv~ enterpri11uu.in 

di<il n~t oo:ru~titut~ ttwagi:ng" wa:r.10® S'anekel.• s activities 
,, 

i:n su.pp!ying lab~:r to thest> er1te:r•p1~i1$a w@re similal"ly 

held not to be "waging" war 0 lOl The 'ultim.~te test of' 

responsibility under Count Two, then, seems to have been 

the itnpQ:t•tance ot thE) activity plus an 11 aggressive0 r @ha:r• 

aot(i:r•istie of the act;tvity ... reaching out into thei war 

zone @f oecupationo 



CH.APTER IV 

OOUNT FOlJR: CRIMES J~(}AINST Ht1MANITY102 -
Co'lllnt Fottr <ih~alt with ori:m.es against Humanity,, which, 

as defined in the Charter 1 embra.oed acts which we1·~ als!li) 

Wmr Orimes. Ther® were, however, significant differences 

between the two types of crimes. Crimes agairwt Humanity 

included murder,, e:nslaveme:mt, and other imhuma:r.us a~ts 

aga:i.na'ti any civilian pQpulation.1 wh.E!lther before or durin.g 

a war. It included as well persecutions on pelitiGal, 

:rae:J.al, o:r• :religio'lil.S g:t:>oumds. 1_Such aots we1 .. e denoun.oe.~ 

"whether o:r :not in vie>Iatio1:.i. of the d0mestiio law whet•e 
.. 
pe11petrated,.n but none wa1 ma.de a crime unless cll)mnd tted 

":t.n execution of Qr in oouection wi t:ki." sci>me ~ther cri:m.e 

within the jur1iulietio:n e>i' the '!1ribuna1.l03 Thil qu.ali• 

.fication was apparemtly 1ntem:iled to limit eond.fi:lnm.ation to 

acts having an inte1•nati0nal signif:ioance; a:n<l thus to av0id 

settin&t a :precu1Hient .for inte:rterenee with what migb:t be 

regarded. as essentially internal. at.fa:t.:r~. 

The in.diotment ailege<rl the commission of inhtUJ.lane acts 

Olli a VEU!l»b scale direet$d age.inst ci Vilia:ns in Germ.any fr0:m 

1933 c.m.11 and ll.e.te1• exte:ruiietil. to oeoupied oGuntries, and the 

systematic pers~oution of' Jews and oppe:nents of the Nazi 

regime•· These crimes were charged tG have been oo:mmi tted 

in ex:eeu.tion of a:mca in oormeetio:n. w::tth the common plan. 

set out in count One and the w,ar Crimes referred to in 

Oou:nti'' Three,, although net with the ])la.nning and. preparation 

of specific wars of aggression 00vered in Count Two 0 

•47• 



The Tribuna11s re$tricteQ interpretation ot the OQl'llmOn 

plan umd~r C ~u.nt One ... that it ~mbra~ed only eight of 

IU.tle:r•t s Wtl.ti:m.atie adTi.s~rs :t'rem,. at the earliest,, 19$7 • 

inevitably weakened the oa$e \Under C'(J)Unt Four. Thms,, acts 

before 1937 were nec~ssarily excl'tti.d'«i since th~y could. .not 

have t:>een ""in oonnecticm with"' a. plan whioh, in the Tri'bu.:nal.• s.; 

view- was not then in &tfecto 

It may be argued 'bhat pers:eou.t10n of the Jews and. 

~~P~@$Sion @f political ep~~n®~ts within Germa~y after 1937 

migb:b have been held to be rel.ate~ to the limited comm@n 

plan which the 'l'ribune.l tou:m.d,. But th.el"'• was m.0 d1re~t 

evidence to ee:rm.e@t these aeti~liUil with p:repara ti ions for 

war. Although the prosecution argued th.at the Charter 

declared criminal si1ch "matters which the erimi.na]. law· of 

all oou:nt:ries W®Uld. nornu1J.ly stigmatize as crime~ 1 t!l1104 

the Tribunal was :rel"U.~1.U.tnt ta give a broad application t~ 

©:t'imes against liu.ma:nity-1 perhaps owimg to th• n(!)velty of 

ot the offense. BY limiting such crimes t~ a~t$ oom:mitt~d 

attei:r lL93~ and the:retore.., in et.feet, wa.r c:rimelll, it was 

able t~ d~al with them QS anal~go~s t~ :rso~gni~•« offenses 

age.inst international law.105 

Tho Tribunal n@ted, h~wever, that atte:r1 the outbr•ak 

ot war in.193® 1 W~r Crimes, which were ala@ Crimes against 

H:uman1t1, we:r•e cH1~mmititedl on a vast scale, and found that 

insE)far a.a the inhumane acts com.mi tted a:rter the be:ginning 

of.' the war did not OG">tcJ.Stitut~ war crimes, "they werEI! all 



committed in. ex-ecution ot, or in oonneotion with,, the 

ag~e~sive wa~~ and th$ref$re constituted ~rimes against 

hwnani ty." lOB 

Despit~ the limi·tations tk$ '!'rib\W.al 1:m.p10aetl.~ it con­

victed ll8 <11f the d.efen<ia.nts indiotied under this count and 

acquitted o:nly tw~, Hess and Fritfall'>ehe.. f(:)ttrtee:n of the 

sixtee:m. eonvicte«i were alau:> convicted of oomm.i tting w·ar 

Crimes under d~unt Three., For them th~ additi01u.1.l con­

viction under this count was larg*lY a reiteration €>f thtd.r 

guilt ~n~ier tho other• ()harg~., 

Two defenda.:r.i.ta, Str~ieher and vC>n Sehiraeh, werE& not 

indieted w.:m.d.~r Count ThrEu.~, were convicte:d om.ly under this 

cou.n.t. Strieicher was convicted 0f a<hrccating the exte1•• 

m1n.ation of the Jews in his newspaper dlur:ing th~ war yea:i:•s_. 

whEUl. he and his pa.per had l«)at ·~heir influe:n<!Hil.t> rather than 

t0r his infamous e.~tivities as Ga:mleit&r o:f Fvano0nia a:nd 
""" *' u:t qja~p 

leader ot the a.nti ... Jewish crusad$ prior t© 1939. V~n flohirach 

the p:re1A~ leadar ©f the Hitler Jttse~, stated at th,e trlalt 

n:This is the crime :for which I .am answerable be.fore God ,suid 

the German peopJl~••oit is my guilt that I edttoated the 

German youth for a m~m. wh© committed mtttl"ders a million 

.. 'f'""""l ..J;I tt·l07 B t 1... i t .:i l A ~ .... .p ,..,w.u.~• u · .ue was c«rmv o el\)\ on y un\.:!.eir v(l)U:Biw Four,. .a.Qr 

his a~tivities as Gauleitex• of V:ie:nnte.. These two men,, 
, ~WJA•:lt-itl 

wko cHd mtl.<th to o~n.soli@ia.te the p~wer o:f th.Ell Na.mi regime 

from 1933 t@ l~ZHi 1 were o~nvicted only ~:r re le.ti vely mi:n1n>l" 

ae ti vi ty af'te1~ the 0u tb:reak ti>f war ... not of' the maj @)l" 



ottens~s for whieh they are charge~ befere the bar of 

hist0r7. 



CHAPTER V 

Pu.nislmaent of war criminals ntHHUHSlll.J?il.y involved. :more 

than the trial <:>:f a handful e>f Nazi lEHi.ders. The few m«iln 

at the hes.di o.f the regime were niet alone J.'"(Utp©nsible tor 

su~h cri:m.(Ui as the mass exte1-min.ati~n Qt Jews and th& 

c;tep®rta ti on of somEi 51 @001 000 perl!lons :f.'C!llr f~1"oed. :tabQ:t~. 

Nor did. guilt rest only upon tb.e oonoentration camp gua1"ds, 

operatl(}rS of gas vans, am.cl ly-nahers of Allied aviato:rs 

who ce:mmi·tted murdGlra with their own hands. A m.ultitud~ 

f!i)f enthusia~tie coll'1.bo1'*atot>s 1 at all levels o:f' the Nazi 

hierarehy,, h.ad cooperated in. li)rgani~ing and executing the 

m:rstematic c1~1m.inal Pl"'()gram.. \!But the very ~lHH.le cm which 

a:brQrai ties had been comnai tted and the vast number of :pe1"1Hms 

involved. made it i:m.possi ble tQ obtain (nride11@e of' the natu1•e 

a:nd extent ~t eaeh parti~ip~nt•s r®l$ 1n any particular 

crim~ or s~riea of orim~s. Even had such evi~enc~ bee~ 

avf.il.1lable, 1na:tv1dual trials woulij have been utterly im• 

pra@tical owing t® the m~ltitude an~ length of the proM 

oeading~ which would have been requiredo 

Te solve these diftioulties» the Charter adopted the 

plan ®t' basing i:ncUvidual eriminm.l responsiibil1 ty on member .. 

ship in ~rgQnizatiQnS j~dicially d~termined to have be$n 

un1awr~1. Arti~le 9 provided that, at the trial ef ax:i:y 

i:nd:t vidual dt»fendam.t 1 th~ Tri buna.JJ.. "may deelarett that a 

"gr0up or organization" of which that d~f~ndant was a memb~r 



w:~s '*a ieri:m.inal organization." A:rtio:tei lL0 p:rcrvid.ed. that, 

in case a g:i:•oup er organ.iza ti on was thus de$larad. ori:minal~ 

"any Signa.t@r•y shall. have the right to bring individuals 

t;I(:) trial f©:r membership therii>:·i:n be.fG1'"e natione.1#1 military 

er ~coupati©n court~." In such a trial$ the criminal nQture 

of the group "is oonsidere~ p:r9ved and shall not be 

questioned.," To tUUl'Ure the group an adequ.ate d.efense, 

Article 9 requir&d that at least one member be a defendant 

before the Tribunal., and s:uth~riz0d a declaration o:f' o:rim.• 

inali ty only Hin eonne~titiU\l Wit;b.'*'108 an aet o:r which that 
" 

infl3.iv1S.ual was cHnaviotea.10~ The •.Trib~.nal was ~:mpowered 

to give such ngtloe as "i'b think$ fit" to all. members a:md ·to 

gran~ applications by members ·t;Cll be hea1 .. d 11 upt>n the q,u.~stion 

o:t' th~ criminal character of the orga.:ni~ation.,n 

Th~ enormou.s d:Lf.ficulties of proeea:u.re and pr()of th.at 

prt:u~l'udea s:eparate trials of hundreds of' thotuu1nd1 of in­

dividuals f~r specific. crimes were over~~me by th~ Charter 

pl~~n. Organizations which had played a leadillg part in 

com.m.itting crimes were readily identifiable. Their criminal 

aeti'Vit1$B coul~ be established in one proceeding. Sub• 

aequent separate trials or all, members of a condemned 

o~ganization$ in whioh the ®nly issue would be th$ simple 

ene ot m~mbership, ~eemed $ntirely feasible. 

This scheme served. not only the :requ:Lremex1ta ~f the 

pr•osei:n;i.'ber, b~t :t'u:r'bhered. the Allied prog:rnil.m of' des1t:r.oyi.ng 

the netw@rk ~f q~ami•ettieial organization$ which were 



potential :nucle:t f¢)1• a."ttem.pts to reviVtl) Naz:Lsm..110 The 

Nazi Party, its branches, and g:t&0ups ei:t!'tillie.ted with, t):t» 

supervised by, it • operating outside the regu.lar frame• 

work of gcrvernm.e:n:b ... had dominated the state, perfor1ned 

p©lic~ services, operated ~onoentra:tion camps, oa.rried 

o:n psyohGlogioal and military preparat1oms for war, and 

par·tieipated in the ma.as deportation and extarmin.ati©n of 

'the i:nha bi ta:nt a of oe C)Upied te:rri t Qrie s • In ene ~r m.o:r•e 

e>f' these organizatic:m.s were tQ be fou.l'ild all th@ prominent 

and fanatical adherents of the :reg;tmEll. A mere paper 

dismolutior1 of' the aggregations wou.lfli have served no 

purpose •. · It seemed :neaessa.ry to impose sanctions on their 

membership. 

From the twenty-sight or mor·e organizations affiliated 

with the Party and a host CDf gover:nmental i:.:>1~ quas:t•govar~ 

mental 1n.strumentalit1es1 the indictment seleete<il six 

"groups er orga:nizatie!UJ" against which a declaration 

of. criminality was asked. They were the Reich Cabinet, 

the Leadership Co:r>ps of the Nazi Party, the Gestap«i> 

(Q!.!!.~.~11!! !!,!,_~tSIE@li .. ~E?.:ti or Secret State. Pol.ie~), the SS 

(!!.,~1 ot- :Elite Gu.ard), the SA (fil.tt.:r!l.!!'_1:!.~~! .. ~• 

er s·tormtroopers) 1 and th.e Gene:r·~U start and High ~ommand 

of the German Armed Fe>retis, ([}Ollectively I"epresenting the 

State, the Party, the polic• 1 and t~e armed forees.111 

!n mQSt instances the basis for indicting eaoh organ­

ization is clear. ~he Nazi Party was, not unnatural!y
1 



regarded as f®r~m0st among the gr~ups responsibl~ t~r 

the oriminal pr~gram.112 T~ avoid any imputatiQn that 

mez;e poli tiioal affiliation was eriminal, how{nrer ~ the 

prosecution l;i.~ite~ its charges against the Partly to a 

grotltp o:f' aotiv$ werkers and directors, klil.owm in Narzi ter:m.­

in<::>l«i>gy as the 0 ~r·ps 0f Poli ti cal. Leaders 0.f the Party. 

Next t«:> the Party itself, the $3113 anti th.~ GE1:itapoll4 

were the most chtiracte:ristiea.lly Nazi institutions, organ ... 

izatiens vihome names had be~ome synonyms .f®:r terrcKc11 • The 

SAll.5, altheug:h num6>rioally the l&.:r·gfHJt 1 was the least 

important of the gr@up~ ind.ic·ted, b'll.t the evil. :reputatli0n 

whioh the "s·ta~l"mtroopers"' ·had W(!):n. in the early days of the 

Hitler regime led the proseoutio11,. with some misgiv.in.gs, 

t© inrolude it among the aeeused0 

The remain.:tng tw4!> orgalliza:t.ioms, the c abin•t and the 

High C omma:md 1 were neither Party gri!llUl\Ui nor Naz:t orbeations, 

but 1n$t~ents.lit;l.es of the ste.te, which had been per• 

v•rted. to Nam.i purp@ses. The Re.i~h Cabinet was named in 

an. attempt to reach a group Gf executive a:ad admi:astrative 

officials and department heads at the level imm0diately 

bel©>w the leaders of the gover:rment. The indictment d.~fi:med 

the gr0mp a.s consisting o:f all p~l"ae:tis who had been memb11>rs 

of the ot'dina:ry Cabinet, the Secret Cabinet CQUnoil.1 ~r 

the C ounoill. of Ministers for th@ Defense o:f the R(!lieih.116 

The choiea or the "'Reich Cabinet" was not a .fc.>rtunata 

one. On the one hand, the gr~u.p was too narrQW' to in.Qludei 



a. g:rea t number of :tmportant department head&, and on the 

~th®r1 it requireQ the pr©seoution to establish th&t all 

th6 members of the thr00 d.if:f'erent bwdies named :1.n the 

indiotment had functioned as a "group or organization." 

A def'ini·tion o!' the te1"ms '* g'.roup" ·and "1organiza tio:n" had. 

been purposely omitted from the Charter. The prosecution 

assumed th.at they mEHi\nt an. "aggregation 0f persons associated 

in some identkif'iabb relatiensh1p with a ~olle<~tive general 

p~rp0sEi.ll'7 

Th.El i:JiX'bh accused g:rcn1p, the General Staff and High 

O®mnand, rep:r~ese:nted something of a tour d<9 fore~ Gm th$ 
' ~o\11MA9 ~ ~"'-**""•fllWR!t 

J)Hart o.f the d:r•aftsmen o.f 'the indictment,. The des·b:ru.l!)tion 

ot t}).e "'Germ.an Gene:r•al Sta:r.rtt· w.as an aim to ;which the four 
., 

powers signing the Charter were pledged 6 118 In pe>pu.l.ar 

estimation the "General Stl!l.f.fH1 wms a sinister and well.""' 

defined group Qf genePal• who controlled Germanyts long­

rarage military strategy and we:t:>e respcmsible .for planning 

both \f():rld Wars. Unfoa."tu.nately1 Germ.an army 0rganization 

did nQt ~~il1llcidG> with the popular view.. Si nee ]918 ther$ . 

had been n0 single bran~h or depnritment known as the 
11 General Sta.:r.t'.tt1ll9 But there was an ilU'luential bQdy of 

military lead.er,s who had played in W©1•ld war II much th~ 

sam.e :r@le as the wraenera.l Sta.ff'" played in Wt'irld War I. 

TC> satis.fy b@th popular @):pinion and allied pledge$, some 

method o:f' i•eachi:tlg that group ha:<a to be found. Accord• 

lngly, the indictment defined a "General Staff' and. Higl'~ 



C::omm.arull.111 group.., oonsisting of individuals who, between 

193$ and :U.945.; had held di.ff eren:b cl.iuuHH! of. appointmen:lai 

a'b the highest l~ve:IL ®f' the armed fe>roes~l20 

Up~n receipt of the indictment~ the Tribunal in aooord• 

anoa with Arti0l@ 9 gave p'tiblic notice of the right o:t: all 

lttembers of. the several o:rgan1zat1o:ns to. be heardl2l ama 

~ppointed 0ounsel to represent each organization.122 In 

resp~·.n'.lse to that :no··t;:Lce, a :f'l.ood of applications ·bo preaent 

evidencf) poured in up()n th.e Tribu.~e.1.123 In most cHu1es­

th$ applica:nt advanced purely personal defenses ... that he 

had ~een 1gn@~ant of the aims of the organi~ation, that he 

had resigned or attigmpted tc withdraw, that he had been 

draf.ted,, or that he had not pe:rsono.llly participateQ i:t:t 

any Wl"'ongful ao·ts.124 

In others, the applioant ~ontend•d t~at the "o~ganiza• 

tion" named i.n the i:nd.io'timGnt in fact Qonaistled of siev.rn,.al 

in.dependant oo dies and that the segme.n·t 0f which he w1ui a 

member wa..s in.nooent of any wrongful aims ~r aceompli~h­

menta., Disturbed by the number of applie&tions., b)' the 

Ce>nf'usion of counsel f0r th.e Ol'ganizations as to the 

seGipe 0f thei:r duties, and by the ;tndet:lniten.ess of the 

Charter p:rovisiens, the TribtMl inv1tel'il ~gwne:nt by 

cou.n1iu~1 on three q,uestions: (l) the tests' by which orim­

i:n.s.11 ty has to be determ.b1ed am.d the nlll.tu1,.e of the evicl:en0e 

to be ad.tni t ted ;; ( 2 )1 tke precise time during whioh each 

<>rgan:tzation was olai:m.ed to havf> been Qlbiminal; and. {~;) what, 



it any, cl.asses of persons in.alu.ded within an organization 

as defined in the :l:ru:iiiotme:nt should be e:xcludad from the 

de~laration of ~riminality.lS~ 

In resp('i)liUJJfJ to this request,, the proseoutien submitted. 

that und~r ·the Char'tll,tlr plan the ~o]e issue befox•e the 

~:i'~;bu.:m.al was the cri:minali ty of the orge.mizatio:n as a 

whele and that l\}Viliienoe by wa.y of defense C)J? :mitigation 

on behalf of' an imUvidual member was irreleva.nt 0 126 

Altll~ugh the Oh.e.rter was silent cm the point 1 the pros~· 

oution admit~ed that the e:rganizatien m~st have been Qne in 

which :memberehip wa.s "1generallly VlfDluntary," "(:>lJ the whole, 

0ne whieb. persons were free to join or stay out of." But, 

it contended., pro«ll:f that nev·ery member wa,s a volunteer" 

was impossibl~ anti umnEHlesse.r~··l27 If a few individuals 

had been o~ns~ripted, they could defend themselves in 

aubse~u$nt trials on that ground.121 The pil~SJe~ution 

took much the same posi tio:n with respect t® knowledge of 

the @rga.ni.mati0nt s oriminal pu:.r:•po:;n"J·s,. The group• s crimi,hal 

objeGltives must have been suffieien.tly net~riqs se that 

all its members eoulcil and sb.ou.ld have known of them.•129 

But laek of.' gu:i.lty knowledge was an individual defense to 

be asse1lted b7 a m~m.ber· in his own triaJ . .,130 

'l'he ~mission from the Charter o:f' tJUllY p1•ovision as to 

the defenses which would 'be available in. trials \U.'lde:r Article 

10 somewhat em'barrased the prose<'.n.ttion. That q:u,estion 

should prQperly have been dealt with ~1 th~ A]lied Control 



Ooun.eil., but the Counci.1• s L.a.w No. l..0 1 insteactt. of imple• 

men.ting the Charte1•, merely "reeogni:zed as a. crime" 

menibe:r•ship in orga:rd.zations .fotuaci criminal by th.$ Tribunal 

and autherized punishment ra.n.ging .from depr:tvatiom io:f 

civil rights to ch~a.th. The pr<!HH!ieution, the:re.:f'@'jre, could 

pG>int to no speH:ii.fic authority to support its assertion 

that ceinso±>iption, ll.a~k of eri:m.inal knowl.~dge, and other 

ra~torsl31 would be a defense t~ the charge or m~mber• 

ship~. It ma.y be a?>gued that the :req,uirement of' ~! !:!! 

is basic ta:i: all legal systems, and. that, even without 

any specific p:t•ovision1 legal co:m.pu.l$ion and 1gn©:rancie o:r 

the organization• s purposes Wi!>Uld nEH)l!UJsarily operate as 

a <l~:t'~nae., But there was n¢> asaurall:oe that the llH)V~ral 

oo~~ts which might subsequently try members w6u1d adopt 

that vie·w~ and it was possible, if not probable, that as 

the law.then stG>od. ... an individual who h.a.d been drafted 

inbo a~ @rganization and was ignorant of its purposes might 

be sentenced tf.'> Q.~ath by a :mili ta:ry court if the Tribunal 

declared.' that l/Jl)rga:nize.tion crimi:nal~ 132 To f'~reatall any 

suoh. event, the Tri buna.l, in its judgment, de.fined Cilia.ah 

group declared criminal as excluding i:un•a@ns "who were 

dl"afted by the> state fQr m.emb•rship,-'* and as includ.i:ng 011lly 

those members who had k.nowledge of' the group• s criminal 

pu.rpcH>u:u.1 or were personally i:mplioated in th0 oo:mmission of 

st1ah orimes.1:63 

The prosecution had foreseen smne ditfiot:i.l·ty in lfuitab• 



lishing that the "Rei~l'l. Cabinet" u1d the "General Sta.ff 

liu1d Uigh C~mm.a:m!'d.11:f'unctiened as integrated groups. But, 

in ·the oour1,u> o:f the trial., the same difficulty was en­

cou:nt~red in oonnt11ot:ton with some of' the other organizations., 

As the ease developed, some organizations, apparently of 

s~W.e stru.otu.re,, were shown to have been co1nposed of a 

nUinber gf semi•aut~nomous units whose inter•relation~ 

wepe d1:f'fieul·t to traee. The Germ.an geniu.a fo::r• oo:mplex1 ty 

o.f' organization, the semi-mystical Nazi doctrine of tu1ity 

of Party and State, and the transfers of authority and 

jurisdiction in the course of the war made im.poss:tble a 

clear and e:xra.ot defi:ni ti on of' the Pl"ecise c®:r.npo:nants of' 

each group. I>'d;d the Gestapo_. for example, includ.a cleriaal 

persomneltl34 ~id it include such groups as the Secret 

F:f.eld. Poli~e, originally unde1 .. Army ju:risd:totio:a b\1.t 

t1i.1rne.d over to the Gestapo in. 1942? 

The Gestapo was a 4!ll.epartment or th.a Reich. Se@urity 

Head Offioe which, in turn, was simulte.meously both a 

divisien of the Ministry of the Interior and. a department 

of the Ss~I35 Was the Gestapo, theref0re, a part of the 

SS'? Were the 500 .. ©QO members of the Stahlhelm a:nd the "' ~~~ 

2001 0QQ members of' the R~:f:...1!5~~~e~ (ridi:n~ elubs) 1 tra:ns­

f'e:r»red by Hitler to the f&!A in l! .. 933~ to be considered as 

part 0£ the SA?· Such pr@blems as these are not well 

s·uited to judicial inqtlli:r.y. That they were neeessarily 

involved in the Nuremberg Trial raise3 the qu.estdon whether 



might not better have 'bee11 le:et t0 a.dmirdstrati'\re dena.z:t• 

fioation proceedings. 

The prcHH3(i}tttion. t~ek the p0si ti on that,., with eert~in 

min0r ex-c<i»ptio:ri1.s_.136 no .classeHJ of :persons included in the 

groups as the inai0tment had defined them sho~ld be ex• 

eluded :f':ro:m. th~ deelare.t1on of criminality., and that such 

groups were @riminal for the entire period allegea 9 l37 

Thli 'll.~i bun.al 'bentta.t:l vely aco~pted ifhi$ theory 1 and 

appGinted commissioners to take $•1d~nce for th~ def.*ns~ 

on thr@e issues: (ll} the aims, a~tivit:tes., at~oture, and 

oo:mp0nent parts of ea6h group and whether i·t had a general 

purpose t0 engage in activ:tty deeJ.a1"ed. oriniina.1 b)I tll.(!;) 

(fl1arte1t 1 (2) whetd11.el:' :rha:mbersl:dp WB.S generally VQlUntary; 

and·(~) whether its purpllu.res er a~tiv-ities WE:lre iopan o:t:• 

motorious ~r ~therw:l.se generally knoW;tt 131 c ounsal. for 

tshe organi~ations were em.p¢rlweredi to int~rview and sel.ect 

witnesstui in any inte:r.•mnent oamp where members w~re i)O:nfined, 

send out in:t~rrogatories'", and submit ai'fidavits.139 BQth 

the oc;)mm.issioners ana the Tri bun.al 1 tselt rece:lved thO'liUii:ands 

qf affidavits and heard oral testimony from numerous 

wit:neasea on behalf ot the cn.'"gani:a:ations. 

The method p:rcrvid$d by th.$ Charter of basing individual 

ori:m.inal resp(i)na:tbiiity on organi~$.tie>n;1:membership w:e.s 

chall~enged. by th$ defelll.s~l40 and has been questioned 

by ori ti<:Hh The Tri bunl:l de~or:f.lZ>Qd it as a "!far·r~:'Hl.ehing 



and no·vel prll>cedu.re," whiob. "unless properly ~.uateguardEHi, 

may p~oduo~ great inj~mtioe •141 

Th0 fundamental principle that a man can ·be punishea, 

onJ.y f~r his own ac1HJ is n0t violated, ot course,, by 

:ma.king :m.<11mbership in an. organization a or1mina.l offense. 

As M:r. cJU.atice Ja.okson demonstrated,, legislatiGn O\il'tlawins 

various types of organizationai and penalizing member.ship 

therein is co:mm.~n in. m.oat ruations.]42 Su.eh l..eg1sla.tion1 

howev~r, is usuall!y prespeetive in operation.. Under Artiele~1 

9 and 10 of the Charter,. i:nd.ividuals were to be punished 

for past m@mbership in organ.1za.tion.s w:hich would n<Yt b~ 

offi~ia.lly eon.d:emneti until the Tr'ibuna.l rendered i ta judg• 

While the prosecutiQn did not d0al speaifioally with 

this probl~m ot retroa~ti"vity, iti did argae that the Charter 

was merely an applloa.tion of familiar princ:tples of Cl"imin.ml 

law. A pa~ty to a CH.!>mbinaticm to commit a ori:m.e is reaponaiblie 

.t''o:r the acts of all partJies to the oombina.tion. so far S.11$ 

an Grga.nization was a eo:n1b:tnation to oo:m.mit Sh,tl proh.ibitE>d 

as W~r Crim.es by th0 Hague and Geneva conventions, its 

a:tms we:t•e at all times c:r,iiminal. The proaeoutiona oha.rges,. 

thCI>u.gh emphasizing w·ar Crim.as,. alsG embraced the commission 

0f' Crim.es against Peace and Crimes agai:nst Humanity,.l>l3 

P'ower:f'u.l. arguments have be~ni advanced that, at l$O.l!.l'b ai.nGe the 

Kellogg ... Briand Paot, the planning and waging of aggressive 

war was both illegal and criminal. These arguments were, 



how:ever 1 co:ncern~d with ·the trial of leaders of ·the Nazi 

governn1ent,. individuals wli0~ a.s the Tribunal said, "must 

have kru1>wn of ·the ti-ea ties signed. b7 Ge:r•many, outlawing 

rec(l)urse tG w.ar" and "'mt'.U.St have known that they were acting 

in defiance of all il1llte:rnational Jl.aw:."144 It would be 

mo:r•e dif'tioult t@ attribute simillar knowledge to ee.oh C)f 

the members ~f the various accused organizations., Altho·ll.gh 

the Tribunal did not advert to the question. of retroa{)tivi·ty, 

i·t based its finding of' ori111inality as to eaoh of the 

three 0rgani~ations i·t condemned solely on tha:b ~rga:niza­

ticms participation in War Crimes and Crimes against Humanity 

connected with the war 0 146 

Another ground for cha.llensing the Charter plan wa3 

that it denied :members et.' the accused ~rganizations ·the 

right to an adequate hearing. One charged with being a 

party to an illegal combination is entitl~d~ aooording t~ 

traditional notion, to l!>e> heard not merely on the question 

of hii!i own mcgmbership but on whether the oombination wa.2 

illflgal. trnGler the Charterth.e issue of illegal! ty w.as 

conelu.sivel;r determined :i.n p:r•ooellbdinga to w:hieh not all!.. 

members weire parties. While the'.t'e may be a few inst11iu1e~s 

in whioh civil liability has been imp®aed ~n indiv:t.dual~ 

in a class suit 1 there seem to be no prec.Hbd$nts in AnglGl­

.Am.eri(}an law f~l .. de'ltermining an. indivi.dUG.1-' s crlmimal 

gu:tlt o:n the basis ®f. a repreae:ntat:tve proo(!)eding~ Any 

obj0ot:to:r:1 on this s~oro, however 1 seems :more technical 
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than subs·tantial. The :pr•cHHHlhare f«i>ll~wed by the Tribunal 

in n©)tifying mem1ber.s of' the. a~t:rn.sed @:rga.niza.tions tlU'ld 

ta.ldng (l;)Vidence offered by them assured the pre se:ntation Qf 

every significant det~nBe relating t~ the organization Q$ 

a whole 0 It is improbable that a more complete defense 

cou!d h~v~ been made hQd every mGmb~r been a. party t~ the 

pre>e<!lleding:;i• 

!:t1e real posmil:'>:tlity ((!)1.' :tnjusti@e lay in thf> manner in 

which the Tribunalts de~larati®n ot ~rim1nality might sub• 

mequently be applied by other cou1 .. ts. Th~o:r•etica.lly 21 

·that wa.s of' no ~Qncern to the Tr:U:>una.lo But it <i!eclined 

te» take e. l!l.S.:rr0w vi&w Q:f' its t'.Unct:t(!}na and, by a pieo~ 

or judioi•l legislation, in$ured that its dealaration ooald 

not be m1sllaed., $"bating that "m~mbeirship al~n* is not 

enough to oome within the scGp• of thEHUl decJ.a:ration9 1
91 

it l:t.:mitedl its finding of' criminality t«1> 'bhose memb*:ra ~:r 

the indi~ted groups who had not bee:m: o.Qnsoript1.u\ and who 

e3. th.er ha~ had pers@na.1 knowledgei Gf 1 Gr had personally 

participated in, th@ grou.ps illegal a~t;l:11:1ti11u1.146 Und~r 

this ruling, lack ~f pilty km.!l}Wl(l)dge and legal eompulsi0l'11. 

b9came more tha~ :mere matters of det~nm$. Apparently, 

to establish that a defendant was even a mom~$r of th~ 

oriminal group, there :m.u.~t be affirmative p:t•"ot that h@ 

had actual knowledge of the group•~ oriminality ©r had 

himself' committed unlawtul aets. The b~rden of pr©duoing 

ev:tdenoe as to ea.eh individual• a personal status is thi:;u1 



placod on the prosecution and the whol~ :pu.:i?poae «J>f Artiolas 

9 and 10 i0.f 'bh.e Ch'artler in @:t't'ec'b :nttll.itied. • 

Subj~~t to these limitations. as to ~ol\S()l,.iption and 

k:nowledg$ 1 the Tr:tbuttal declared that p:©rtions @f thre~ 

of the il'J.dicted group~ - the Leadership C@rps$ the ss, 
and the Gestapo - were c:ri:minal within the :meaning of th~ 

Chartier. S:tno• its finding was expressly b.tUHiHi e>D partici­

pation in War ari:m.es., the T:rib>unal exc;,ltuied .from the scope 

ot its d$@l$1.:r~tio:ro. t11ll persons who haci ctlas0d to be members 

p:riio:t" t(;) September 1.1 1939. l.47 In the case C)f the SS .11 

this :restri~tion is hard till> 111'@1.U.are with the express '.finding 

that -"SS units were &.Qtive participants in the steps 

lead;t~g up to aggressive war.,itl.48 

In view of .the restrictions· im.p@sed b7 the Tribunal 

on 1 ts f.ind.ing of crimine.11ty1 which. mEul& its d@clara ti on 

of limited utility, the acquittal of the tm-.oe :t'Cl)m.ainin.g 

gre>ups was not ot great pract:t.ce.l conseH.iuence • In the 

case· of' the SA, th.a a@quittal is nGt ~11rpris:f.ng. The S:A• 1 

str0ns•s.rm tactics had been am ~ffective Maizi,w.&ulpon :tn 

winr1ing ~()ntrol of the sta.te J am a par$.•m.il:J. ta:ry f~re$, 

it had aided bl trainin.g tor war;: it had serv~d as a source 

of. am:b:l"""JJ~wish and anti-religious pr~pooganda and its 

membar:ahip pa.:rt1eipatci:><d in the p'1>gr@mi.;; of' 1938 and in attacks 

<f>n the ohurches~l.49 Bu.t it had eea11Jed tC> have any inf'l:qJ,• 

ential :positio:a after the purge et ]L934l.6C) and th~ prin~ipal 

evidence against it related. to activities well l!)efo:t"e the 



outbr~ak e>1: war.151 The Tribunal• :s re.fua'a.l tio .find s·uoh 

acti·11i ties a basis for ~x-iminali ty is eon&ifitiemt with its 

appr~ach ta the prosecutions @onspira~y t~~ory. The si~e 

~.f the ~rganization, in addition, may have 1nfluen~$d th0 

Tribunal.: e.:riy c~:b might be relu.otaant to render a judpu~m:t 

G~nde>llU'li:ng soine JJ.1 5001 @00 individuals. 

The e(ll)nverse si tuaticm. was presented bJ the cas{l)S of. 

the Reieh Cabinet and of the General Staff and High C@mman•, 

whioh a majority o:f the '?ribune.l :refuss4 t0 de~l.are ~rim:tnal. 

T~e maj~rity opini©n noted that both these grQups included 

s·uch a small :number of' pE>rsons as tG> perm.1 t the trial <i!>f 

each member on charges @f spe~i.fic crimes. Brond~r politi~al 

Qorui:td.@ra tions :may also have pla:;ye<i a part in the decision. 

in these cases. A ~s.biRet and a gen*ral sta:f':f' are tradition.al 

institutdo:ns im. every state. The !fribtutal noted that th& 

efforts at ~o~:rtiliBation and direction by the General Sta:t'.f 

t.tnd Nigh 00m.ma:md were similar to those <>f the armies, :navies, 

and air forces 0f all 00untries, matehed, tor example, by 

th.0se. ©>t the Anglle•American Oom.bined Chief's of Starr .152 

The Tribunal might have :feared that a deelaration of 

orimim.ality w@uld be co~strued as 00nc~rnin~ not merely 

tlr1e individuals who at t.he time had helci JHHitions 'in th& 

Cabirutt and General Staff but the institutions themael:ves • 

The expressed legal basis for the decision, howeve~, was 

that the Reich Cabinet had not runoti~ned as a group after 

1937153· and that the G~ners.l Sta.ff' ax1d High Command was 



not a "groupte or "orge.niza ti on" a. t e.11.154 Ther~ @an b~ 

littl~ quarr$l with the finGing as to the Cabinet ona~ we 

aooept ·the Tr11n1nal• s basic assumpticni that to be punish• 

able acts :must be oomneeted with war or with a <H:>nc1•@te 

plan tor war. Th~ ordinary Cabinet @ea$ed t~ meet a~ a 

b()dy a.t"ber 19137 •. The Se~ret Cabinet aouncil ne-rer m.~t.155 

.Aft~r 19~9, a.c.'biv:Lties of a eabin~t nature were oarried 

on by the small Council of Mlnistfi>l"S ffJr the Detenae of thfb 

R~ieh- but they ean hardly be attributed to the wh~le group 

.named in the indietment0181 

The ruling with resll)ect to the G$t\\eral s·tatf and High 

Oc>:mm.and. is mtDre de'bata'ble. The pr~uieeuti!l)l!ll oonte:ndtdld that 

evid~nce e!' 00liective acti0n for s common purpose was en0ugb 

to ce>:r:11ti tute the officers holriiing the pQsi tiQn~. nmmed 

i:n the indiotment a "g?>OU)'•" But to the Tribu.mal. the term 

18 gr!flup"' meant s~mething su.fficieintl.1 "1u1.ngibl~": s~ that an 

individual c()uld know.that he was joining it.157 Evidene~ 

Which· wou.ld. establi~h a conspiral!;}y was not enough• ·Th.~ 

dis$$nt of the Ru.1iu1Jian member as tQ both the Reioh Oab1nEit 

and ·d~n1ers.I Ste.ff a:lild :&tigh, C 0mmand. d~es .not il@:fiotS.re lly :meet 

the. majorit7• s a:rgci.m~nt in e:t. th.er C.HUHH 1 t demonstrates 

merely that c:rimima.l aots were oommitt~d by t:ne :tndividuali'l& 

alleged to oonsti tlJl.te thOS$ organize. ti~ru.~, a point which 

the majority did not demr• 

The e.ffectiveneas of.the o:rganizatior.i. trials at Nur~m· 

bers~ then, appears qt11.eli!ti0nab1e. The c~mbination of 
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i.S$.:ues r0le.ting t~ six: sepa;rate organization$ with charges 

against twent1-twi0 ind.:J.vidu.als inevitably compli~ua.ted 

and d.el.ayed the tria.1.. At the time the Charter w~a drawn, 

~rganization trials seemed te offer the ~111.ly effective 

:means tor punishing th®usands ot' Nazi c@llaborater•s who 

might cth.erwiee have escai:n~<i justice, am, at the same 

ti:m.e, f0r s.egregating pQte:ntially danger~u.:s elements of 

the pop1:ilation fr(l)m a mass of passiv(!} i0r 111.on-Nl.~i Germ.anso 

The the~ry that ea~h aooused orga:rdz~tion was a giganti© 

criminal «ilonspiracy was an aooeptable b~111is f'~l" punishing 

e.11 the)SG who 'ba@k am active par'!:• i:n the orgamiza 'tio11 with 

a~tua! knowledge ~f its Qrim~nal aims. But neither the 

Charter ncr C C)ntroll. C ou.neil. Law No. 10 di.f:feFentia tea among 

e<:t:a.sses ot' memb$rs, and the Tribu:m.a.l re.fused to press the 

oQnspiraoy the4J>:ry s~ far ~s to make mere meimbe:rship th~ 

basis .t'e>r future erimine.l l.ia'bili ty.. N~r did membership 

in the six aecturnd organizations fY.rn1sh a workable basis 

for diseriminating between the dangerou~ and the passive 

ele:m~11ts of the p@pu.la.ti~n for administrative i:.rurposes. 

!,filftux:ry gr!llvern.nuu1:t au tb.orities round it necessary to 

.iu~tablish detailed categ«Dries and Sl1'b-elassi.t'ications of' 

Nazi af'fill.iatiion, n1Dt confined to the f&w organi~atic::ma 

na.:m$d in th0 indi@.tm.ent, and to pr\i')vide varying types ()f 

sanctions tor persons ill. each category. Neither so wid.~­

sp:r@)ad, nor so discriminat:tng a selection was possible u.nder 

the Charter plan. The 'fri'bunal.t s judgment on ~rgan1~atio11s 



Q@m.s to have had little ef.feet either as a basis for 

punishment or ex~neration. The denazification laws, drafted 

without :reference to that judgment, embraced :aot o.nly gl"Qups 

C)Ondemned by the Trib'uul but also ~1.asses of persons spe~1.f­

ioally excluded from its declaration of Griminality0 



CHAPTER VI 

Goe:t>ing,. who had been Raichsmarschall, the ra:nking 

military officer in th~ ~Aird Rei~h, was ~n art lover$ a 

war hero with the high.eat Germ.an dieoo:ratio1'l {;)f W®rld War I 

(E.~~!·.~ .... '.M.!t'-.ll•> ,a narcotics addict and plundterer on a. 

monumental seal~o At the trial, with his eye on history, 

he played the role of the leader of the lost cause, th~ 

daf~ated but faithful paladin of the Fuehr~r, true to th$ 

end to his liege l0rd. 

When the defen.aa:ntl!J took their mid•day meal~ together, 

he took it upon himself to organize them into some sort ot' 

agr~ement to present a pa trio tic and u.ni ted .front ·!J;o the 

enemy. When he did Rot like the testim~ny ~f. on~ witness, 

he au~ibly called him a Schwein as th~ man left the stand 
loll ................. 

and went by the pris~ner• s dt!>Cko 

Most ot the defendants thought little more i0f him th.an 

they did of the other top•ranking Part·f lead$rs who had 

brought th$m, all tG the shadow of the gallows. S~hac:h:b 

test~fied that Goering; who had htHuihtHd the Four-Y~ar Plan 

fgr the German e~on~my, was an ignoramous in ec~nomies~ 

Other witnesses told of. his ooI.ossal vanity_, his drug 

addiction, his abnormal habits of behavior and dress. 

Sob.a.aht said he had been told. that Goering had appeared 

at a tea "dressed as a Roman gladiator with painted toenails 

showing in his sandals, rings on his .tinge:i:•s r> and rouge 
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In the ~ourse of the war G®ering had gradually l~st 

.favor., His decline began in 1940 when the German Air FQrce 

fail(;)d to de.feat the British S'pitfires over London., it 

S.<HH'ililerated in 1.9411 when the Luftwaffe :failed t0 repeat 

the decisive victories in Russia that had b~en wen in the 

11uarlier campaigns;: it pll'l1tnged still lower atter G@ering 

b.ad promise<i that he could supply the s.:ixtlh Army at Stalin .... 

grad.; and it hit bottom as tlae enemy bom.beirs po1ared de• 

struotion on German oitieso on April 23 1 19451 a squad Qf 

SS men arrested him on ord~rs of the Fuehrer, signed by 

Borma1m.. o:n the .following day they rec~i ved ordei:Nl to sh.iC>ot 

the Reiohs:m.arsehalI and lais f'amilty if Berl.in te11 0 1.58 

H~ de~lared Hitl~r would doubtless have gotten rid o.f 

him but for the Reieh1mal?'Behall~ wide 1n.:f'luene~ with the 

Germ.an people.. Tc 'sh(l)re up what rG:mainedl. 0:r hilil collapsed 

world, he ro:man:t.dc:J.zed himself as the true hero o:r a histo:t'*i~ 

cause• He d«iHll;ared. a.t NJuremberg that he had inde~~ meant 

his oath of allegiance to tha Fuehrer: tt:r identi.f7 my .fate 

with. yours .for better ~r werse; I dedicate myself t0 you. 

il'l. good times and in bad, evEu11 an.to cl.es.th•" Now he a.ddedt 

. "I really nu.u~nt it and still de. tt;l59 

In conversations with his lawyers he admitted that it 

would have been b$tter it· Hitler had been killed in an 

auto:mCi>b1le aeoident in 1939 and that the Fue~el:"fts suill}ide 

had been a b~trayal of the Gerina:n peH>:ple, just as Mi tler 

had ca:Lled. the su.ioid~ of the may©r or Leipzig - at the time 
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the mayor and his family had died together as the .Amerioan 

t:r-0ops approached the eity .. "a eowa.rdly flight :from reapon­

si bili ty •'' l.iO 

In his single-minded ~oncent:i:•ation on the d.evelep:me:nt 

Gt German air power he had, when he wanted to, protected 

Jewish of1":1~.Eill"S who were thrown. out of their j®bs in the 

A"l'fD.'1• "A Jew is whioei;"er I se:y :ts one in Germe.ny, 0 he ha.d 

deolared. 1 and Field Marshal Mil.ch, who testified for him 

at Nt1.rembe1"g, was living evidencie o:t' this. Miloh• s legal 

father we.s of Jewish ble>o~, but Mil~h was ofticiall.y. dee.la.red 

to b~ 100 percent 0 Arys.n" when it was de~ided the.t his 

bi0l0gical father was a Ohristi~n and not the man his mother 

had :n1arried• lSl 

:Ct w.9.is Goori:r1g wh.® called the Warm.s:ee c o:nferenee, whioh. 

planned ·the manner in which the Jews of' Eu.rope were to be 

deistr•oyed. 1 an~ who chose cine o:t' the most blood thirs:ty 

killers in Germany.., Reinhard Heyd:riclb::, to administe1" ·the 

F:tne.l Solution. Goering .felt the Versailles '11rea.ty had to 
' . 

be x•epu.diated, th.e Jews and communists and the Republicans 

had. to be driven from powe1•1 a broad mass move1nent had to 

be created based. on nationalis:ttt and soeialism9 

!n 1932, he was elected to the Presidency of.th.ti) Rei~h.stag 

and promptly prepared the way :f'or the dit:uiolu:tfd.o:n of. 

Parliament• He gave up the le,-ade1~ship o:f.' ·bhe SA and 

con~entrated cm Party affair$ i:m. the Rei~hstag and the 

country a~ a whole. Fer Goering, Hitler was the political 

ii 
1· 



g~nitta who ooula »u11ve the masses wi tjh the true d.0etri:n.e. 

FC>:r Hi tll~:r, Goering was. a wal:'riQr · of' supo:r.."'i@l:r micildl&-©ltuis 

origins who 00uld ga.i:n the respect ei' business pe0ple and 

form.er Ar:m.y officers and was, al)OVe all, a m.a.n of. unSW$I'Ving 

fidelity. 

Goering collected. jobs. In addition to Minister Preside'.ntt 

he was Mi:nister of the Inte1~10~ ter Prussia and in this 

aapaelty had the Prussian state poJ.ioe tuid@r him. H:~ foundEHrl 

a se~:reii police ·~ uhe Goste.p0 ... and the f.irat oo:ncentration 

oa.mps 11 where the enemies of' the regime., br©~g::Ut in by hi1 

pe>lice, eoutd be kept. At the time Qf the Reiohstag fir9 

he head0d the roundup of m~mber$ @f the ~pposition partie~, 

using the $mergenoy as a pre>te.xt tor getting rid .firBt o:f 

the Communists, whom. he immediately declared responsible 

f'or setting the blaze, and then of the equally hated Social 

Dem®oratsol62 

Goering could be as ruthless e.s any~ne when i:ri'r:a :::rage 

er when his 'own noti0ns or justic~ were fl~uted.. He c@ul~ 

o:rde:r. the ieath sentence when he thought a you.ng man had 

shown contempt for his leadership.,. During the :Russian 

CQmpaign threie y<i>ung sc:tdiers who stole some C!\liB of meat 

we:1:•e sh~t by am o.f'f'ioar. Goerimg was ilfl!cE'bn.sed. He wanted 

the officer Wh<Z> had killeQ them executed~ but the 11~uebre1• 

refused. Another time, some young Luf.twafte offieers re• 

turning from a pa.:r:·ty were st0pped. by an Army officer who 

demanded their JiH!!i.pe:r•s.,, They handtul; them over to him- but 
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when they 11uiw their tr(!)ll.ey· car oo:m.ing a.long, the le.st 

©n.e that wc>tll.d run unt:tl morning .. they snatched them back 

and ran for it. They were arrested, charged with mutiny, 

and shot. Go9ring was enraged... He stormed at the Army 

genEn'.'al unde1• whose co:mm.anlft the trial and e:x:eeutio:n. had taken. 

plaee, but he went no .fu.t•ther, .t'or his au thl!i>ri ty ran only 

as tar as the Ft'l.ebrer permitted and he ~ould ·hake no 

. d i ,~ 163 un. ue r SAS• 

W1t:no1u1es at NIU.rem.berg deolareQ G~aring had dellberately 

plotted the d(!)wn:t'all of War :tvU.:niste1 ... (Reiohskriegsmin.iste1") 

Field Marshal Werner von. Blom.be:i.•g. They said he had in.• 

duoed the Fuehr$r to be a witness to Blomberg's marriage 

with, as it t'lltrned out, a r&gistel'EHil p:r•e>stitute,, as part 

of a plot to get BI~mberg•s job. The evidence presenteQ 

wa.s flimsy•· 

Goerimg m.ad.e n(l secret at Nure:mbe1•g of having done all he 

could to rEul.rm Germany 1 te> retaH>l the eooi.u::i:my to this end, 

te make the Reich. blookade•proGJ.f, andl to build bombers 

and fighters as rapidly as possible and in as great nambers 

a.s the econo:m:y !ind pex•sonnal training programs perm.1 ttede 

The prt:HUHM:.1tion alleged that !0ur-engi:ned bo:mbe:r:•a wel'."e 

aggressive weapons, and one of.' Goering's witnesses testified 

that the Germ.ans had very few of them. on taki:m.g the stand!., 

Go&rir~g saitd that he wou.ld have been glad t~ have the .fwr­

engined bombers,. that he It>.ad merely decided against them. 

in tavQr of 0ther types,. and th.at the decision had n0thing · 



He proudJ.y ·told tlle Tribunal ·that he gl.cried in the 

Anschl:uss a:nd the:t he was the man mainly resporuilible tor it.164 
- **"••1Mf1 ..... 

'l1he reoords of all his telephone conversations witl'.t. s·eyss-

Inquart and the other Nazi effio:tals:i in. Vj.e11na, ns w~ll 

as withRibb&ntr¢t1p in Lon!Zl.on, were in. the hands of' the 

Allies in any ease, but Goering, f's.r trcmi wanting to dle­

fend himself, magnified what he had a0oomplished in e:ngin• 

ee)ring the ebange ®f government that g<!>t rid o:t' Kurt von 

Schusohnigg and put Seysa•Inqunrt in Ai$ plac$. 

Goering was oharged by Mr. Ju.stiee Jackson with being 

oha.irman Ci>f the Reich Defense C~u.ncil, an l!)rganizatio:n. 

tb.at elearliy .s@u.ndf>d onlinou.s ·to the pre)secution and :might 

have indeelil aided and a.betted. rea.rman1ent and the warm the 

Reioh .f~ught - had it ever fu.netionE:Hil. Go0rin.g testi.t'ied 

that.this :first secret b0dy, f«l\lundod in ]9331 was dissolved 

in 1938 without having met. The sec©ncd ptlblicly announced 

Defense C e>uneilt., .f<riunded in ]938; played no important 

role, apparently because it was too unwieldly.165 A mmeting 

ot November 18, 1938 1 consisted almost entirely @.f an address 

by Goel"ing t0 a large e.u.d.iene@ on the aim to triple German 

arme.mo:nts, to :t:mprove the tra:nspor•t system, and to help 

·the tine.ncial si tu.at;ion of the Reich by sei~i:ng Jewish 

property. Tha1•e was no discussi0n and .no acti€>J:ll. was taken., 

The meeting was merely ·a so~nding board for the plans of 



its cha.irm:an.166 

Geering testified that he did not even attend another 

large gathering of this beidy ~ an.d after a year it was con• 

verte<ll. into a ministerial oounGilL.. Tlr:u~ Defense C19uncil 

had not much mare signifioance, aa far as Georing•s guilt 

was oonoe:rned, t:Jn.an the organization Goering aaid. he had 

invented on the spur of t}i\$ moment t(ll help Nleurath sav~ 

face. When Ribbeittre:p was app@inted Fereiiga Min.ister; 

Goering proposed to Hitler that N!eurath be.,:·.:m.amdcll chair• 

man of son1ething he theught they shou.ld call the S;acr·et 

Cabinet c~nincil. This, he believed, WOt'l.ld. sou.nd impressive 

and b~ widely thought t~ have important functions. Hitler 

ebje~ted th.at Nleurath. eou.J:d se&.:m>'cely be chairman of a 

nonexistent b0dy• so Goering, an he told the ei0urt, 

drew out a pencil and paper anc Wl.'*ote down the names ~f th~ 

me:m.bel'·S who woul~ serve under Neu.ratht s phantom ch.ai:rme.n .. 

ship, ne.min.g himself le.et. Neurath was duly appC>inted, 

but the :Secr•et CabinEit Council never meto 

The real oase against GQering - namely, that as a-:econi 

ma11 in tb.e :Reie:b. he b@re a major share of :resJHrn11i'klility 

for th.e mu.rd.era and e:&t.terminations1 as well as C®:rtain @f 

the war ct•~.mes ... w.as devieleped slowly. Mr •. Justiee Jack<ll!I' 

iont s first question 0:n erc.HUll ... e.xa:mining him wam i "You. are 

perhaps awa.?>e th.at you are the 0nly ]iving :man who ean 

exp0und to us the true purposes of the Nazi Party and th~ 

inner W€>rkings of' :tts leaderslaip?" 



Goering: "I a.m per.fe~tly a:ware of that." 

Jt11.ieksont "Yoll., from the ver"'! beginning, together with. 

those who were associated. with. y-ou, intended 

to ove1•thl:"ow and later did ove1~throw the Wei.mar 

Republic!" 

Goering: '*Th.at was, as far as I am eonce:r:ru1bd 1 my firm. 

intentio:i::i.." JL67 

Those were questions that Cd!>ul:d have bee:n given the 

same answers by any successful. revolutionary lead~re 

G~ex•ing was n.<0t Vl:llnerable aa a revolutionary or as 

one who hau do~• all he could te get rid 0.f the SAackles 

G:f Vers&illes.,. What he was orim.inally gu.ilty of was 

murQ~r, and the key d©eument in this oharge was the 

~rd.er he $$nt to Heydri~.h on Jlttly 31, 1941 which said1 

Complementing the task that was 
amsigned to you on. January 24~ l.fl39ai 
whiQh dealt with carrying out b7 
emigration and evacttation a Slll!lutiion 
of the J1ewish problem as .advantageoi:u:a 
as possible, I hereby charge you with 
making all necessary preparati©ns with 
regard tC> orgs.n1z.s.t;1onal and financial 
matters for b>ringin.g about a C<Pm:plete 
sol~tion of the Jewish question in the 
Ger:nuu1 sphere of irtf'Iu.en.cEt 1:n. Eu.rope• 

De1~c;n1er Qther gove:r•n:m.emtal 
agencies are involved they will'. coeper­
a ve with. you. 

I :request .rv..vtherm.~re th.at you 
send me 'be.fore ]«i>ag 1.n over•all plEu,, 
concerning the orge.nizatio.n.al.~ .factual, 
and material measures necessary for the 
aoc()mplisbment of the dl~sired fi!:ll 
solutiol'l of the Jewish question.0 m 

That order aet the extermination process in metion0 

Goerin.g issued 1 t under hj.s au.th.ll)ri ty as head G.f tb.e 
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Feur-Jear :P.'lan and as the second man in t;tl~ ~eich, who 
• • · ' ' '• c· 1 

issued di:N1;etives under a wide am.bi_e!lee, _ . .for tb.~ Flil.ehre:r 

did not have time .f'o~. evez•ythin:go 

Mlr .. Justice Jackson ree,d out the steps Goering had 

ta.ken against the Jews: he had p:roole.im@d the Nurembe:r•g 

Laws; he had prGmul.gated a:n act in ll.i361 mt!!.king it a 

orime punishable by death to transfer property abros«i 

in April, 1938 1 u:mctler the Fourii\!IYear Plan, he had publish.ea 

the dec:ree1~:1rEH;].u.iring the r~gistre.tion. of Jewish property, 

tl'te }l>VElCl.'lrsor to its compl.ete eont'isoation; and then, as 

the vise tightened,· h!9 h$.d. · pu.blished th$ deCl'EU:l that Jews 

might not own rmtail stores ~r Gf fer goods or services 

.fit>r sale at markets, .fairs, or exhibitions, (i'))r be leaders 

~t enterprises.169 Goering remembered issuing all these 

decrees, and to the I.a.sit q_uest:Lon he answered, "Yes. Those 

a~e all part of the d$Crees for the elimination of Jewry 

frem1. eo0n~mic lite.nl7© 

As early as Me.reh 12, ].t!)331 Goe:rimg had annGtmoedl 

th.at the Jews c<:11uld not lleok fQl, protection. of ]i:t'e or 

pr(tl;perty in the Third Reich: "''Certainly I shall. employ 

the police and quite ruthlessly, whenever the German peopl~ 

ar$ hurt;· but I re.fuse the net1oJ1~ that the p01.iee are 

proteotive troojs foz• Jewi.sh stores. No, the p©l.ioe 

p:roteot whoever ('H>mes into Germany legitimateI.y but it 

does not exist for the purpose of protecting Jewish 

u.sure>:r$ .ul?'l 



In 1938 he said, "We ca.nit let the Jews starve," but 

he signed thi,e laws and wrote the decrees that t~0k away 

their livelihcu:id. "'Th.GS!$ swine, 91 as he ~alled them had 

to be driven from Gex•man eCQnCj)mic life and from the German 

lL72 c ommu.n.:t ty • 

· Goering di@!. not want to have to trs.vel with Jews or to 

:rree them in public plaees, but he would let them. live, 

he wotlld even 1.et them tUH~ German hospitals, at least for 

a time. He· would m0ve th.em out of the eeo:no:m.io life of 

the Reich. His direativ~ fr0m Hitler to settle the J~wish 

qu~stioa meant, at this point, introducing harsher eoonomi~ 

measures;. however, Goeb>bels and Heydrich needled him inte 

taking m. harder nonEu~onomic liru.~. It was Goebbels who had 

ordered the Itr:tstallna.ch.tf; At the meeting h.e a:nd Heydric.h 

represented the Streicher brand ©f an.ti-Se:m.itis:m.., Jews 

we1•e a moral and pb:ysieal offense to · th.e Germ.ans. As the 

dialogue continUEH:l 1 the Austria.n @HHJ.m.om.ist Hans Fischbceck, 

who had been 0n.e ef' Seyss ... Inq'tlart1s oioilaborators, told (i):f' 

the plans for Vlenna: 10,000 of the 121.000 J'ewish work• 

sh0ps and 41000 of the 51000 Jewish retail st0res were to 

be closed f:f.ns.lly. The remainder were to be Aryan.iZEHil. 

fhus, 0£ these 171 QGO businesses, Fischb~eck said, 131 500 

or 14,000 would 'be shut down.. All. that was needed was a 

sho:rt law. Goering :1ull.id, "'I shall he.vs this d.~eree issued 

tod.ay .nil 73 

Buyers were already on hand.,, Fischbc;eek said, fo11 half 
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~f the 3 1 000 businesses that wer* to be Arya:ni2':,Eu1 1 but if 

by th0 end CJf a y«tar n.Q buyer· appeared .t'or the remainder, 

the Gt'ilveree:n,t could decide whether or n<Dt to lliqu.ieilat~ 

:\: 
1\ them. They would be turned ove1" to a trustee (acting .for 
~~ 

th~ State) and the visible Jew.1.sh businesses would be 

f inisb.ed• 

Goering:, That would be splendid• 

Fun.kt We can do the same thing her~o 
I have prepared a law elaborating 
that. Effective January 1, I~n~s, 
Jews shall be prohibited fr~m 
operating retail store3 and whole­
sale establishments, aa well as 
independent we>rkshops. They shal]. 
be further prohibited from keeping 
employees or offering any ready• 
made products on the market; fr®m 
advertising or receiving orders. 
Whenever a Jewish shop is operated 
the police shall shut it doWl'l. oio 

G<llering: I be:lieve
1

we oan agree w1 th 
this law0 ,·74 

Fisobboeek, de.uso:r•ibed how Jewj. sh property had 'been 

expr~priated in Au.str:ta, and Funk asked wh:y1 whem. their 

enterprises were taken over, th.ey should not be able to 

keep bonds. G~ering rejeoted this idea because in that 

way they would aetually b~ participating in the eeo:nomyo]75 

A witness for Goering at the trial, Gelll.eral Karl 

Bodenschatz, told how he had at times protected individual 

Jews: at Hans Frankts urging he h.a.d stopped the deportation 

of Polish Jews into the Gene:r•a.1 Government in !940, and he 

had allowed the fs.mil:tas of Jew.s working for Reich munitions 

industries to remain in Germ.any fo:r• a. year arte:r• the 
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transports to the East began in l94l.;ll76 howev·er, when the 

time came f'or the order of exterm.ina ti on to be w:ri tten, 

it was Goering who, in the traDaparently veiled language 

~t the Final Solution, wrote ito Individual Jews he may 

have been ®n occasion willing to save, but "Jewry" he 

condemned to death. 

Goering bees.me just as ruthless when dealing wi·th th.® 

Russians or the Poles. "'I intend to plu.nder,n: lie declared, 

speaking of Russia, "and. to do it thoroughly•" He told 

his assistants on the eoonomio staff, "Whenever you come 

across anything th~t may be needed by the German .people, 

you must b~ after it like a bl~od:h.ound. It must be taken 

out of store and brought to Germany.n:l77 He told the 

:Reioh&komm.isa:r•s for the occupied Terri toriea on August 6 1 

19421 "If anyone goes hungry, then it won•t be the Germans 

but othe:i:•s.,tt'l78 His Green Portfolio was a plan 1'o:r• the 

ruthless exploitation of Russian resou.reea prepared be.fore 

·the German attack on Russia, and h:ta economic s:tatf East 

on May 23 1 )1941., fcores:aw "a cessation of supplies to the 

en·t:I.re :forest zone (of Russia), including the essential 

i:ndu.st:rial centers of Mosoow a:nd Leningrad.->179 On 

Sapte:m.be:r 161 ]9411 he issued a.n ord.ert "Only these people 

are to be su])plied with 9.B ade)quate amou:m:t o.f fQod who 

work for us. Even if one wanted to feed all the other 

inhahi tan.ts, one could not do i·t in the newly oceup:ted 

Eastern areas. It is, therefore, wrong to funnel off food 



supplies for this pu.rpose :lf it is done e:b the e.xpens(!) of 

the army and neoessitates increased supplies from homet«l80 

In pursuit of the goal ot making the Reich selt•suftioient, 

h~ told the Reichsk0mmissars2 

God knows you were not sent out 
here (to the East) to work for the 
welfare ot the people in your charge 
but to squeeze the utmost out of them 
ao th.at the German people may li·vee•• 
This ever1.amting ooneern about .foreign 
people must oease once and .for all•o• 
It makes no difference to me if you 
say ths:b 7our people are oollapsi.ng 
from hunger•· Let them i~t so as long 
as no German coll.apses• · 

From the time ·the German armies invaded Poland he went 

a:t"ber foroed labor on behalf of his Four-Year Plan. ttrn 

a struggle for the existence of the German J11GOple one 

cannot afford to be too s~:rupu.le)US in the obse1 .. va.nce of 

treaties," he sa.idi.182 Goering had. undoubtedly acted 

illegally when he called on Fritz Sauakel, whom he greatly 

admired for his energy, to recruit the millions of workers 

needed to carry out the Reiohts economic program and when 

he used prisoners of war in the armaments industry and in 

the Luftwaffe anti•airera.ft oompa:r1ies •· Forced ltab(;)rers 

.for the airplane industry (including ccmoentration camp 

workers:.) lived und.er terrible conditions and died by the 

th.ou.~Hll.:n.da e:f malnutrition and inE1-dequate sh.el tar in the 

pao.ked transpo:r•ts shu.ttling to and from the ~eich.,. Goering 

may have had little directly to do with suah atroaities, 

but he cert a inly knew o.f them. 



In addition, a series of captured German doauments 

identifi.lld Goering with the shCiloting, wi thou. t trial «f)f 

captured enemy "te:r1"or fliers. nl83 Hi tle:r had already 

ordered on May 21, 1944, that English and .American air 

crews be executed without trial if they had fired on German 

o1.vilia:r1m, railroad t:rains, or Germ.an airmen bailing out 

with paraohtttes or wh© had been foroed to land and were in 
;i 

, ti:b.e i:mn1ed:tate neighborhood of' downed planes that Allied 
f.! 

"' \' 

g't!nneN3 ware trying to destr(:)y • A tGp•seoret note from 

we.rJlimont of' June 301 19441 revealed that both Ribbentrop 

and. 'Goering had approved the propitn:rnd measures :bo be '\ii;aken 

against enemy :f'liers.184 

The role o.f number .... tw11:> man of destiny Sllt.i tod G~er1ngo 

He C@N.Stiantly referred, even during the trial, to the 

intimacy of the collaboration between himself and Hitler 0 

Speaking of the charge ~f conspiracy against the twenty• 

tw@ defendants, he said there could only be one suoh 

eharge: against him and the Fuehrie:J?·, :for no one else 

could have conspired, no one else was close enottgh to the 

thron6'1ot11i0He thought o.f himself as the e:n.Iy m.an in Germany,, 

a11ide .from the Fuehr~r himself, who o©mbinEIHl tha highest 

military and political .functions and capacity.185 



CHAPTEH VII 

HITLER'S SALESMAN: JOACHIM VON RIBBENTROP 
~~_....,.- ill.-.~--~-----

Nazi diplomacy as suoh scarcely existed. In the first 

years of his power, Hitler 0011oentre:tecl. on domestio task:!s;: 

the relief of tu110mployment, reorganiz.ing the state app~ratu.s, 

getting rid of the known opponents first in the non~Nazi 

pa1"ties and then in :t934 among the National s·ocie.lists 

themselves, priming the pwn.ps of the economy, and starting 

rearmament. Only with military s,trength behind him could 

he begin his systematic destru.otien Qf the Ve~·sailles 

system, and than would follow the major expansion., Hew 

far it would go would depend ©n evant·u.al power relations 

and. what use could be made of them. Hitler was to win 

bl0odless, diplomatill viotories on am unp:recell)dentad scale ... 

even with a partioularly ungifted amateur at the head 0r 
his Foreign Offiee ... :mainly beoa.use the seemingly ove1 ...... 

whelming superiority of the system of security that France 

had built u.p on. the Continent was a rope of sand a11d ba~;ause 

Hitler was ready to take risks and his opponents in England 

and Franoe were not• Up to ta point he ope:rs:hed w:i. th great 

brill:tmnce. He a.ls0 operated with great brutal.ity and had 

no need. of' a For0ign Minister in t:tae traditional sense 0 

He m@rely needed a man who would run his errands and con~ 

firm his' judgments• F0r this Ribbentrop was perf'eotly 

adapted., 

Almost no one had a good w~rd to say for Ribbentrop 0 
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Neither the representatives of the Western Allies nor the 

representatives of the :neutrals or of Germanyts allies • 

Gr even his .f'ellCl>W defet1ciants at the trial ... thought any• 

thtng @Jf his abilities. Goering., Schacht, Neu.re.th, Pe.pen, 

all of whom had had to denl with him, thought him incom• 

p.atont, boastful, and va.inglLorii©US• 

All thos® who de&soribeci hi:m ... whether it was Ge>eri,ng, 

who had oompetea with him for the ear of the Fuehrer when 

war threatened, or Neurath,. who hacil: been u.ndermine<IJ. and. 

au.eoeeded b1 him, or the Allied and neutral diplomats 

who had listened to his tirade1 • used the same epithets: 

arrogant, tactless, humorless, and, above all 1 ine~mpetent~ 

But because '.Ribb6ntrop had only one desire ... to say what 

his Fuehl"er wanted tie hear ... he was preeisely the man tor 

Hitler .. 

Ribbbentrop was industrious and had a 1:ul)ni'H'> or order. 

He worked hard, fourteen and more hours a day. He wore out 

his secretaries with the ava.la:nolae of' work he ga"l1·e them. 

Since he had so little gift 0r traiming for his job, he 

c.otJ.ld only masi'bar 1 t by Qveu:•work and multiplying his 

perso:v:mel. When he became F<!>reig;n Mini.erter there were 

2,:soo of.fio1als in the Foreign. Office, and ·this nu:m.ber be 

raised ttD 10,000. lie created new departments with hundreds 

Of emwl~yaes~ The fermer three Officer~ of the Department 

ot Pr0toee>l b.e increased tQ fif'lry, the Press Division from 

seven to two hundred. B@th these departments represented 
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tw~ of his ohief interests - who sits next to whom and 

pu'blici ty. With zeal and d~trvotion Ribbentrop tried tG 

cover up his complete laok o:f' <Q;u.a.li.fications tor the job 

he held. It was a job for which he had iuit the slightest 

training or capa~ity. When he got the app0intment it 

surprised even his wit~, who had devsted herself to ad• 

vaneing his fortunes. In fact, Ribbe~trop said it sur• 

p:risecd him,> a:ad this is primiba.'bly tI"IJle, ti;i0.]l9t7 

JR1bb~ntr®P' s p1~edeeessor as Foreign Minis1Hi>r was Barcrm. 

lto:nl'Jtr:uati:n von. Neu.re.th. When th.at olld-,seheol nC>blem.a.:n 

learned that "Rio• was to replace him, he snt©rtech '*1Tb.at 
,, 

0omm~ner has always peddled his wares to the highest 

biddter. May GQd. have mercy oti the Reient 11 lS8 

F@reign O.ffiee emplc>Ytti declared ;iv.al~elt2l)t!tsJ.y tuat .tm. 

addi ti.on tQ the Bisma:r>~k herring,, German resto:urants woulld 

soon begin to feature a 8 Ribbent:r0p herring" • an ordinary 

herring with the brain remarved a.nd the mciu·th slit wi€1.@r.li9 

Curiously enough, he took the side of the old lin~ 

diplomats against the Party. Under the Rei~h Civil Servio~ 

Law, the deputy to the Fuehrer,. Rude>lf' Hess, had the right 

to veto appoi~tments to the F~reign Office. His repres~nta• 

t1ve, E. W .. Bohle,, was assigned to the AusWliU&rtigess Amt as 

S'tl;ltittssekretaer. Bohle was Chief or the Party• s .Ausland.a~ 

orga:misation, which Ribbe:nt:r(:)psaw, an.I.ii rightly so, as a 

:r-iva~ te the F@reign Office, t0r it dlDalt d:trectly with. 

Party erg1.nizatio:.tu11 and Ger.man citizens in foreign <H>u.n11iries,. 
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-----------------------------------

Ribbentrop fought agai:t'lst B0h.]ets inf'luen~e. and in 19411 

after Hesst fJl.ight to Emgland, suooeeded in getting rid of 

him. R.ibben.trep, who feared more than. anything else the 

invasion 0:r his jealously held domain, had on.e main reJ• 

quirement fit>r his underlingSJI unq,uestimning obedienGe• 

Re maintained .foreign polioy was made not by the Foreign 

Off ioe llru:b by the Fuehrer and hi:m.sel.:f'. The 1!.n.tbordin.111. tes, 

he said, had nG> voicer they were there to carry out orders.190 

Rihbentr0p had been in England at the time Oxf'or~ 

students had publicly declared they would not fight .t'or 

their kin1 and eou1:.i:try., This was enQugh to oonvinee him 

that England. wou.ld avoid wa!' at any cost• In his trial 

testimony, in the i1l'berrogations, e.lild in the p<.>sthumeu.a 

lo~ok edited by his w:td0w, JRibbentre>p de0lared. that he had 

always worked tor peace with England an.a. that he had always 

admired and sympathized with the British and French and 

had never underestimated them.. But the testimony against 

him was overwhelm.1.ngly tothe oontrax~y. G()ering s.nid. that 

at the time of M~nich, Ribb~ntr0p had wanted war and was 

disappointed ~U the treaty that divided czech0slovakia 

without war,.. 

CianQ maintained that the German Foreign Minister 

echoed ~he war plans Qf his Fuehrer. On August 11, 19391 

Oia.:not m d:ia.ry entry reach "1The decision to fight is 

implaoaTu)le. He (Ribbentrop) rejects any solution whioh 

might give satisfaction to Germany anQ avoid the struggle.nl91 
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Ciano asked him whether Germany w.a:nted the Corridor o:r 

Danzig, and Ribl;le:n:brop repli.ed, "Not tha.'1:1 any more. w~ 

want wa.r.ttl92 · 

Ribbentr@p hti.d eonvin.oed himself that the pact with 

Russia in August, 1939, made Emg11sh and French intervention 

impossible. He believed that the pa.~~i:t'is:m and w®akness of 

both England and Fra.n.ce ft'ould foree them to accept the 

Germa,n. .~onqu$St of Poland with~ut regard. to any guaJl"'antees 

they had· given. · Britai:ra would never dis.~$ opposedHi tler, 

he ·t.o]d K~rdt, and if she did she would 10se her emp·ire 

and· France W(i)u.ld bleed to death on the Siegfried Line. 

n:It I· hear any official express s. IB.i:fferent view, I willt. 

sh.curt him myself' in his o.ft'ice and will be respe.:rrulliblt) 

.for my e.otionc>'"l93 He lliked to demonstrate his Nati!lm.al 

Socialist ardcu:•. He told Weizaecker that he would shoot 

any sub~rdinates who to®k a dim view of the foreign 

s1tuatiort~l94 

Ribbentr@phad one moment of tr"Uth, on April 2a, 1941• 

Ke had Staatss:ekretaer Weizaeoker write a memorandum (the 

sentiments were Rib1'>t!u1tropt s (l)Wn) opposing the Russian 

earn.paign. It read: 

I can su:mm.arize my opinion on a 
Germ.an-Russian conflict in one sentence: 
1.f every ltmrned ®ut Russian city was 
worth as much to ~s as a sunk English 
'battleship, th.11u1 I shoulfli be in .:favor 
of a Germ.an-Russian war in this summerJ 
! think trwugh that we ~an win 0ver 
Russia only militarily lhltt that we 
sh()'.nn,IQ. · ]0se econ@mieally. One oan. 
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~erhapg find it enticing to give th~ 
Communist system its death blow and 
perhaps sa.y too that it ]ies in. the 
ih~lf!;:te of things to let the European• 
Asiatic continent now march forth 
again.st Anglo•Saxondonu and its all:i.es. 
But only one thing ia decisive: 
whether this un~erta~9gg would hasten 
the fall of England• ·· 

The memo said further that either England was cl.ose to 

collapse, in which case she would only be en0ouraged by 

the Reiohts taking on a new opponent, or, if England was 

not close to a coll.apse, one could get the i~ea that 

Germ.any had to obtain its !God supply from the Soviet land 

That we will advance militarily 
up to Moscow and beyond victoriously, 
I believe is unquestionable. But I 
thoroughly doubt that we oould make 
use of what was won against the well 
known passive resiste.noe o:r the 
Slavs.• •• A German atttack on :Eh1ssia 
would only give a lift to English 
morale. It would be evaluated there 
as German doubt of the su~cess of our 
war against Emgland. we would in this 
fashion mot only admit that the war 
would still la.st a long time, but we 
could in this· way aetu.!~iY lengthen 
instead of shorten it. 

The memorandum showed insight and prescience of a kina 

that Ribbentrop was not to repeat during his years in 

office.. Perhaps it was as much a product of his dislike 

for England as of his political forebodings. Otherwise, 

Ribbentrop lived in a dream w0rld where anything that 

comported with. his wishes could. he.ppen0 

Ribbentrop got and held the Ministry job only because 



. Hitler wa.n·ted to be his own foreign minister and to feel 

that he was being supported in his decisions by a man 

who knew the m1'*ld better than ·the pr0fea:si011al diplomats 

the Fu~hrer trusted no more than he di~ his generals. In 

Ribbentrop, he found the man he needed. 

As so~n aa Hitler beoame Chancellor, he turned t@ 

m~de him adviser on such matters to himself and to the 

Party. Ribbentrop was at h.ome in the languages and politics 

of two of Germany• s ehief adversa:r:•ies and judged them. in 

the same light as the Fuehrer did• 

Hitler, using one of-his favorite devices for under• 

cutting the established :Ministry, permitted Ribbentr~p tio 

set up a bureau t@ advise h.:im on fo1•eign policy. It h.fl.d 

small beginnings, .. using three or tour rooms near Hess w 

0:t':fices, and was paid for by Rib'bentrop. Hitler was 

pleased. with the resul·ts and soon supplied. the bure9.u with 

funds• ·of 20 milli0n RM fro:mhis 0wn treasuryo The 

Ribbentrop Bureau was installed opposite the Wilhelmstrass~o 

It started with. fiftee:a men in 1934, then :r•cH-.>e to fifty, 

and finally to three h14ndred.. It was made up of amatetU"~ 

like its founder ... young men who spoke .foreign languages, 

who could in :many cases place a 11·von" or flashier title 

beto~e their names, and who could ~urnish.their chief and 

even:_tuall:y Hitler with the oversimplified, well•digested 

informatio:r:1 he wanted. Sinoe Hitlel"' read only German, 
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'thei:r:• transls.tions were his only :means ~:f getting such 

.f1®reign :news.197 

With. t:n.e .~xo..e.pticm .. of le:ttel:"s addressed to the Foreign 

Minister and the Staatssekret&er, R:1.bbentr0p was given the 

cor1•espondence addressed t~ the FQre1gn Offioe before th.e 

Wilhelmst:NUHlEI got it. Hitler gaV6l him permiss:I.on to 

answer it - a situation that would have cu\u.me<i 1. stronger 

persohality than Neu:ratb. te resign as F@r~ign Mini@ter 

long befC11re Hitler asked him tei st&>p suiide in l.93S. Wh@U'l 

R:l.bb~:ntrop was appointed Special Ambe.as$urlor, he was not 

placed. under the Foreign Office but was :ma.de reap©naible to 

Hitler only.198 In 1934 1Utler :made Ribbentrep Special 

<J(l)i:mm.im.ai~n.er to1~ Disarm.am.ant Q~temtiona, a poat in which 

he could t$1.ke part in disoturnio:ns in ·paris, LG>nd,on, sn.d 

B~rlin. 

Ribbentrop had a suc.cHuu1 at th.a Naval C onfe:rene~ in 

Londom on J;'u.ne 18, 1935 1 whex•e r.i.ie represented Germany .as 

Special .Ambairnadior. ~a.king place three mo:ntll.s after the 

:Br:i.tish :r.u::rte of pr€>test against Germanyt a rearming, the 

conference marked a turning point in British poliey. It 

was the :first of Brits.int s efforts to limit Hi tle:r• s dri.ve 

f~:r the domination of' the Continent by retuionable <llone(l)ssion~. 

At lGng llaat there was re~H~gni tion of the ixaevi tabili ty of. 

acoE>pting Germany as a power wi tl'~ equal status in Eur@p(ll)., 

" In the A.ngl.C)-Ge:.r:ma:n :naval agreement remched at the 

ooni'erer1c~, a ratio of 100 to 35 we~ aooepted tor the · 



gover:mne:nt was desper.ately striving to prevent a war it 

believed oe>uld only be a disaster t(ZI :Brita.in. So the 

British gave counte:tu.i.:n.ca to Ribbentrop, who only four or 

five years back had been selling them (lh.amps.gne. Though 

they were unimpressed by him as a person Gr neg0tiator1 

he retux•ned t® Ge:t•:ma:i:1y i:n triumph, a:rmouncing the first 

1.cknowledgmen.t of Germany• s right to re·arm., 

Hitler• now 00mpletely pe1•suaded Gf the a'bili ties of 

his advise:r:·, made him Ambassador to Great Britairi. There, 

Ribbentrop made his mem0rable gaffe when he appeared at the 

reception of tl:l.e diplomatic corps and greeted th~ King with 

an, ou.tstretehed arm. and a ":Heil Hi tl.ere:" 199 

Whil~ Ribbentrop was in London between N0vember, 19361 

and N<r.>vember, 1937, he made eleven trips tG Be1•lin, for 

England was not nearly as muoh on bis mind as were his 

relations with Hi tler .. 200 He had no friends at <'H'>u.1~t • 

Neurath feared and dislik~di him, as d::l.d the rest of the 

pr~.fessienal d:tplomatm, and the Part:t regard$d h:bl1 as an 

interloper who had joined up far too late. F0r Ribbentro~, 

everything depended on his relations with Hitler. He did 

all he could ·to foster a closeness. He :r1a:med 011e of him 

Chilcll"'.en Aclh:>lt.. At Nurem.be1~g, Ribbentrop tried har<ll to 

portray himselr as Hitler•s eo~nselor, as one who had often 

expreasEld. an. opposing view; however~ no evidence suppor•ti:i 

him aside from his expressed doubt of the wisdom of the 
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Russia.n cli.m.paigno 

In all the voluminous recor•ds of the Nuremberg trials 

and in the teruti:m.o~ of his contemporaries, no one had a 

fa.vQrable word for him. Mussolini, although coming mo:r•e and 

more undo:r the spell of Hitler in 1.9391 told Ciano on March 

30 that Ribbentrop is "'a truly sinister m.s.n because he 

t is an imbecile and pre~sumptuoua •. '' The German Counselor 

of Emba.aay in Rome, Princ6) Otto bon. Bismarck, talking to 

C ie.n<>, used. the same words f " He is such an imbec:l.le, he 

ili a freak of nature." Count Bernadotte oalled him a man 

"0t very small mental stature, and moreover, rather 

ridioulous."201 ·Many asserted that Ribbentrop had never 

read:· either the Versialles Treaty or the tcellogg-Briancd 

Pa.ct. 

Ribbentr?p had a .few pat notions with which to justifJ 

the decisions of' the Fuehrer·. The fa~t tha.'t these "expla:n ... 

a.ti.ens" were often self-00ntradictory did not distu.r'b 

him. One suoh notion was that 'England in the yCJ)ars be.fore 

the war we.s merely trying to ga.in time tQ rearm, f:i.nd 

allies, and eventually o:rush Germ.any. A second was that a 

deuu1.dent England would net fight• Another w~s the 

tu:rpitu.de ot the Jews. A fourth, subject to ohange,, was 

the necessity o.f a war to the death with Communism. 

Neve:i"thelesa, R1bbex~rtr©p eagerly gGur:aeyed to Moscow in 

19391 to sign the Ruaso•German Nonaggression Paet and the 

see:r•et treaty delineating the areas the two oountries 
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would occupy in the Baltic region and in Polando 

The Nazi bu.rcu1.ucrats .. like the Ruas:1.ans, had a style 

derived from tlil.e head of State and Party. Ribbentrop 

aped Hi tlert s m.onC>10gues and saw his visio:ns • After disaster 

had been narrowly e:trerted in the winter of 1941-42 1 :Ri'bb~u1-

trop told .caan~ on Ap:t•il 29 1 1942 1 that the ice o:f' Rusaia 

that had defeated Na.pole om ha.cit 'been cu:,:m.q,u~red by the 

getti'l.iUl of Hitler.~02 He told !te.lie.n Jtmb$.1u:ador Alfi,e~.i 

that the :RtUJsian o.f.fensives. afte1~ Stalingrad had in. reality· 

resulted not in vi.etories but merely in territorial gains, 

th.at Ru:uiian Ios:ses had been enormous, and that th~ present 

t ~ffensive would bE> one of the last the Russians wo'tii.ld be r· 
f 
~· eapable o.t 0 2fil3 Until l.943 1 aoct')rdin.g te> Ciano, Ribbentrop 
!1:, 
-'f, t kept. repeating that t:.be war was won. Afte1• that h.e changed 
~\ 

the 'bune a little saying, 8 We cannot lose this war."' 

Ribbentr€>]) th0ught $Ve1~yone bat'. titler was to bl.am~ f@r 

the atr<'>cities and the oats.strophe .. 

!ib~entriop was unable at Nu:rembe1•g t0 tell a :straight 

years of the war he had taken large c10ses of sleeping 

r,,. pills, which he thou.ght had a.f.fected his :memo:r•yo He 

i; .fl~u.ndered, to0k refuge in '1erb1age and in forgetting, 
.;-; 

and lied when he ha~ to. 

At the Nuremberg Trial, he contended he was less .foreign 

mil'l.iste:r• than a short of dipl.ematie advi.se:r to the Fuehrer. 

He was as strong a:n 1.11.nti-Sem.i te a:s Streicher· him.self• 
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The memoranda and. notes et his views presel'.~V«iHl statements 

that oc:iuldl have appfutred in a. Stu«rti:rmer ecli to:ria.l. At 
~-.....-.--

Nurembe:rog, he assured the Allies that he had been no anti• 

Semite, thiat.ho h.ad oppCised the m:tstr€1atment ot the Jews, 

that one of his chief adjutants and the wife or another 

we:r:•e pa:rtyly Jewish, that he had thought of the cQnoent:ra ... 

tion ean1ps as a kind (t!lf prison. ... aom.e sort of prison, hE) 

said, where people w0rked. Then, turning to h.is interri0gator, 

in this case Mr. Ju.stiee Ja.okson, he acil.d$d1 "~uite fx•,i:uikJlyot• 

I w.e.s not .satist'ielJtwith eit.tite a num.be:r:• of th.ings.n204 

A~aord.ing to the testinU.l>:ny ot Gene:t"al Erwi~t .Lah.©tu'l:en, 

who had been with. R1bben.tr0p en a private train in Poland, 

Ribbe:ntr@p had wanted to setti h.ou1uu1 sand villag~s g(j) up in 

flames and the Jews killed0 205 

Because Ribbentr~p insisteQ on having a voice in every• 

thing that had t® do with t~reign eo~ntries- the For•1gn 

Office we.BJ deeply involved. in the cu::termination of the J$WS 

and th~ imperting of slave labor. Ribbentrop had not the 

lslightest objection to Himmler·• s ~xte:1:eminations.; Jae insisted 

only that he be repx•esented 0~:?06 He appoint;ed Martin Luthier, 

a fanatical· a:nti ... :Samite whom he had km.own in his liquor 

business, to h.eiad up the Re:t'ere.t Pmrtei ... the aectio11 of 
- •• ..,,.,,.... nn11101il$ul .....,,ta 

the F1oreign Office that dealt with. Party agene:i.es, among 

them the SO,. The section grew tei a division with 200 

e:m.plQyeiu~a\• and bf' 194~ Ribbe:m.trop h.ad m.ade Luthe:r Under• 

secr•etary of State. Luther /1 who was in constant toueh with 
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Eichmann, con.ducted the negotiations with 'the satellite 

coantries on the Jewish deportations.SO? 

Al.though Ribbent:r¢l!lp h.ad had cordial relaticms with rich 

Jews before h.e joi:ned the Party, he quickly ad0pted th® 

Nazi t(l)ne.. On Amgust li.fJ 19381 he oonfid.eed to the French 

F~reign Minister Georges Bonnet that the Jews were without 

exception piekpookets, murdtlbrers, and thieves. The 

property they p.iuJscu1sed ka.d beE):n obtained illegally in the 

.first place, he said, and should be taken from them;, they 

should be forced to live in eri:mina.l districts where th.ey 

f· would be under pCl)J.ioe obsE>rvat~on like 0the:r• eri:m.i:naJJ11020S 
),, 

i· 
~: L.ate in th.E) war he e~herted th~ Regent of Hu:nga:r•y to move 

along wi ti,. the solu.tio:n. o.f' the Jewish problem in Mlil.ngary, 

demanding that he kill the Jews or put th$m :tn concentration 

oa.mps.209 Nor were his fulminations confine~ to the Jews. 

An en~my wa~ an enemy, and he said ~he Germans in Gre~ee 

had to b~ bru.tal "t«!> show the Greeks in iron famhi~n whe> 

is the mai:iter.n210 None of the measures taken by Hitler 
.. 

.found him anything 'but anxious to oe.rry th.em out. Without 

FU.tler·, Rib'bent:rop was befuddled and lest. 

Ribbentr(!}p was a frightened man at Nuremberg, and he 

had. little defense t© offer. He attempted to ren1ulin tru~ 

to the Fuehrer and at th@ same time to app~ar to have been 

epposed to the pQlicies - the treatment of' the Jews, war 

with ~B:r:ttai:n and France, war with Yu.goslavia, and the 

o1:;h.e1 .. s .,. he had so loyally and uneomplain.ingly pursued. 



Hi$ :P>ueri]i tie a and d:f.salDili ties caught up with him at 

Nur~mberg. His letter to Churchill and Eden;· his .fatnJ.ous 

attemp·ts to establish. a comara&~rie with. his interroge.tc.irs; 

his des:l.re to show that he was :no anti-Semite,, :n.Ci'> war• 

mott.gel", but a man with peace in his heart tGwa.rd both East 

and West who had wisely· counseled h.is bel~.11>ve<I! P'uem•t<u:• and 

then at t};u~ end. had oor:ne his last '.m.EHUIS.ge tl!i) Ch.ur•chill 

t~ s~t aside the results of the war that ha<!! cq::ist so :mt11.ny 

millions of lives - thes~ were part of the diacrderly wish~ 

ful thinking that had cha~'S.©terimed his te1 .. m in the 

F<:>reig:m. Service o:f Adolf Hitlero 

In. tiu:1other time Rihb~ntr0p might have lived QUt his 

yee.rs as a bu.sinliulH!lma.n$ talking· ab(l)ta'b the nfjtlild fol> a strong 

Ge1 .. many, just eJ.aims tG> living spaee" and. the wick~1ulnesm 

Qf the Jews. He had the bad lu.ek te> :f'ind in H1tle:t" momEH>n~ 

whe> t~:i<!)k him almost at his face valueo 
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CHAPTER VIII 

The ohief idtOJ~ogist ~f the Party fro:n1 the begilillling 

ws.is Alfred Rosehbel'."g, a man far more erudite th.an Steieb.er 

an~ as impl:aGu1'1).ly anti-Semi t:i,o, a.nti-Churoa- ~mi anti•Slav 

aa Borma:mt0 Rosenberg ca.me into his Gwn on April 20 1 19411 

1rw~. months 'be.f'lli):t•e the start of th.E) :Ru.m.sian campaign, whel'!I, 

Hitler named him. C0mmimsione:r .for the Central Control of 

Questions Ce>nneoted with the East European Regi.on., On 

July l..? 1 after Germany• s iavasion of Russia,. he was appe.ilinted 

~eich Minister for the Occupied Eastex•n Territ@ries. 

R0se:nberg was d$feate<il in Ru.ssia, as he was in the Reich, by 

aW.blt.ttLob.s and h~pes out of proportion to his tall!i)nts. He 

always ov~r~stimate~ himself. 

:Rosenberg• s imp©rta.nce wa.1 far mo:t•e formal than real.. 

In Germany he had :tiiGSQUn.di:ng titlem:Reielu~lelter, Chie.t' 

~f' the Foreign Office ef the Party, Conimissi.ome:r of the 

Fuehrer fiDr the s·afeguarding of the Natione.l So~:talist 

Ph1los0phy. In actual p:raotice, he was elbowed aside. 

In the~ry he was te> e•reise supreme civil a.utlJ.ori ty in th~ 

terri tiories w0n in bat~tle from the Soviet Un:tQn and t~ 

legislate fo:r the entire arf!la.211 

The admi:nist:ra.tion of the Oocu.pied Eastern Torr:ttories 

was a rat•$. nest of competing agenciEH'! with overlapping 

jurisdictions.. Gearing• s sta.ff f'or the Fou.r--Year Plan was 

in charge of eeonomie affairs~ but the Army too had an 

... 97~ 



economic staff, and R0senbergts Rei~Asministry for these 

te:r•ri tori.es had both l.~ng and short ... range plans fer th.e 

Soviet economy. Bormann and the Party apparatus, G-ot'lbbels 

s.nd his Propaganda Ministry, Ribbentrop and the Fe>reign 

Offiee, the Army 1 and the SS - all we:t•e empire builders 

in Russia., Also, T~d'b and Speer had assigmnents for• traffic 

amd construction that oonflieted with what RGsenb&rg con­

sidered his domaino 

Rosenberg s:Lgned. the decree of December 19, 1.941,, for 

:recruiting feroed labor in. the East;e:rn Territories,. He 

apprc:,.ved, om behalf' of his· ··l\Unistry, the so-~alled Hay 

A¢tion, whioh was a plan nerve1• carried out for bri.nging 

children .from. te:n. to fourteen. years old .from Russia iH.:> 

the Reioh s0 they could. wox•k and at the same time redtii.C<e 

the biological pote:ntial of the Sov·iet Unio:n0 212 

o'n paper R.osenbe:rg was the civilian czar of the East, 

'but key m6n1 were appointed by the Fuehrer and often they 

were appointed over his head, as was the Gauleiter Eri~h 

IC'och. 1 who headed the Ukraine. Rosenberg• s c;wn men had to 

CH>m~ete with appointees of other agencies, in.el:ucl.ing 

Himmler• s SS leaders.. Since Himmler, unlike R.G>EHn1ber1g, 

was always in close tGtteh with Hitler, who made the de• 

eisions when authorities eontlioted, it was Himm.ler•s men 

who became the real rulers of the (i)Cou.pied territories 0 213 

·Some o.f Reisenbe:r•g• s theoretical subordinates .. the 

practical men like Koeh ... could match in their brutality 



the SS p0lioe officials and the Einsatz oo:mmandos, but th~y 

were not carrying out Rosenbergts crders. They were 

:merely the logical extension or his basic doc·trines. 
~ 

In. 1929 Rosenberg foun,d.ed the Militant Leagu® for 

German culture., which became the Natdonal Sooialist Cultural 

Community under which the '•strength 'fhrou.gh Joy" movement 

operated. In 1934 he was named Deputy of the Fuehrer for 

the Supervision of the Entire Ideo1~gioal Training and 

Edu.cation of the NSiDAP.214 In February., 194©, when Hitler 

appointed. him Commissioner for the Safegu.arding ef the 

National.Socialist Philosophy f'or the Partj'· and State, his 

responsibilities included the indCl>otr:tnation of the 

Wehr:m.a@h. t. A :rew days hG.f o:i::•e, on January 29 t 194(), Hitler 

gaV$ R~se11bie:r•g the job of tou.nd:tng the so .. ·called High 

Sch~ol, the H<;;he Seha.le, which waa to be established afia~r 

thfb war as the Central National Socialist University.215 

RosenIDerg joined the National S0oialist Party ahead of 

Hitl~r. Later he wrote that when he first ~et th~ Fuehrer 

he was n<:>'t overly impressed, but h@ quickly oamei under 

Hitlerts speli.216 His unahsJcable loyal·ty witlntstood the 

severest ·tests, suoh as Hitler• s neglect.ing him for h;is 

rivials and the signing i:n August, 19419 1 of the non-aggression 

paet with Russia. Rosenberg drean1ed intoxicating dream@ 

of a. German Reioh ths:b would tnke over :t. ts need.eel li vin.g 

spaoe frorn the Soviet Union, breaking up .f0r all time the 

Slav ~ominion over the vast ,stratohes of the Eastern 

. 
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m.a.rohea and the dangerous oonoentration of Great Rusaians, 

who were the main support of the '° zar' s empj,re and of 'thlli> 

Communist state as well. 

Russia had always been essentially an Asiatic power, 

Rosenberg believed., and with its hordes could only be held 

in oheck by German foroe and guiille that would d:l'v:tde and 

;roule• Te this end he appeared to want ::relatively good 

treatment for the non-Communists and fo1'" the minorities of 

the SGviet Union, who could produee food and goods and 

.serve as an addition.al line o:f' defense for the Third Reich 

against any :f'util.re Ru1u1ian state. Because o:r this view he 

soon oe.me into sharp a.onf'liot with the SS and with the 

administrators Himmle.r and Bormann tlllent to the El!l.sto These 

mem; .like Rosenberg,, were single minded in their rac:talL 

mission. Thay were also men of action, who were not .seeking 

allies among the :natives but obedient slaV'eS who Ct>uld be 

liquidated at any time~217 

He tanoiea himself as an expert, not only on how to 

dea.J.,, w1.th the people of' the Soviet Un:ton but on all matters 

that had to do with foreign ooum.tries,. and he wished t~ 

impress subj~et nations with German superiority without 

using a. club to do it. In his diary entry of May 22_, 19341 

he recorded his protest against the manner in w.b.ioh the 

Jewish question was being handled.- noting the bad propaganda 

e.r.t·e~t on the outside world of. the attacks instigated by 

Geebbel•s speeehes and Streicherts writings.218 
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Rosenb~rg was as fanatie in raoist matte:i:•s as any 

members oi' the SS, but he objected to their methods s.s 

well as to their competition. He maid that the beatings 

and killings and needless hwn.iliations they inf'liQted on the 

populations were bound to create u:r:uiiying enmity tor the Reich, 

tand th.at Ein.satz Qommandes had. aliene:ted even the pro-

Germans in the Uk:rain.e, wh.o had first we loomed ·the German 

tr0ops as delive:rera,.2li Neverth•less, Rosenbergts GWn 

instttuc.tions, to th6 brown-·unifor:med rep1~~urnntatives of his 

Ministry in the East were harsh by almost an:y standard but 

B:immler•a., On June 20 1 19411 he t0ld an audi~noe ot his 

cl~sest oo•wo:rkers, "We see absolutely no reason f<:>r any 

obligation on our part to feed the Russian people with the 

produots of this surplus region (sou.thern Russia and the 

northern caueasu.s). We know th:ts is a hard neeeasity that 

lies outside any :f'eelings,. •• the future will hold very hard 

years ·i~ store :for the Russians 0
41 220 In 1942 1 he told am 

a:udie:noe et :Rei$hSko:mm.issars1 "The qu.estion isi What 

spares us meat in German men and what brings us best tQ 

the pelit'!oa.1 result., • .,:that thousands mre badly eared foJ:> 

o:r ~re badly treated. is taken fQr granted. You don•t have 

to g?it.)W t;11e1 hairs over that."221 

Despite suoh views, he never had in mind the mayhem 

and wholesale slaughter that took pl.ace. When they ocou:rred. 1 

he spoke ©f the $Upe:ri<:>r efficaey of more hu:man.e methods 

and looked the· other way• Not that he was more humane than 

.:·· 



his rivalsc He merely wanted to assert his authority and 

to impose his own program. Ros:ienberg hated the Great 

Russians ... the core of l:tussia as he thought ot . them. He ha.d 

no love for the Ukrainians, the White Russians, or the 

otller ne:liionali ties 0!' the Soviet Union. These_. he 'bhou.ght, 

should becmne the pe0plescot a:u.tG>nomous states, se> th.at the 

M0so0vita~, as he called them, could be held in cheek. 

~he separate nationalities could then be treated well enough 

to b:tlftd.·them t{') a German allianceo Flil>r this purpose he 

would use what0'\Tf.n~ method.a were n«Hl~"easary. The pr•oblem was 

only how to eonvino$ Hitler that R0senb~rg~3 plLe.ns were 

supE!rior toihose ot lte><ilh1 G~erint~h Bormo.mm., Himmler, and. 

the others. It would be n~eessary to take as hard a line 

as they, and t~ want what Hitler wanted 0 

On the SrrbanQ at Nuremberg, Fl.osenberg' said he h.ad o.fte:m 

written"a.ppeasing" letters ·bo Bormann Uil.lli others and then 

gon~ on to issue de@:reem differing somewhat from their 

p@>Si tiG>n. It appears that Rcin1Hnibergt s way was to agree with 

the extremists like Bormann and Himmler in. an attempt to 

ward off the eonstant a.ttaoks u.pon him., a.ndi to ~nd u.p by 

accepting the policies his enemies imp~sed b0th on the 

subje~t populati0ns and on him. 

Rosenberg had vast gEH~poli tioal aims: he wa:nted 

Gr~at Russia - any Great Rusaia 1 whether of the Czar~ ~r 

the Soviet Union • to be .for~0d to remeve its center ot 

gravity to, Asia. The best means for accomplishing this, 
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he thought, was to mak~ use of the Slavs• yearning :fQr a. 

.:f'irm and mas'hjj)rful hand, a.nd to treat the nativ~ populations 

with the vigor and juiiltie~ th.at were essent:t.al:f'or asserting 

G~rman morall superiority.22,2 The natives were t() be per­

mitted to work for the German overlords$ te take part in 

the anti•Sem.itic and anti•Bolshevik crusade; a:ad to help 

. keep the McruuHi)vites in their plaoeo 

Rosen.bergta aspiration t(.) be Fl!l1reign M:tnist6r of the 

Reich was 10 strong that he had 'brought himself to expr(&)Ss 

his disappointment to Hitler when the p(!)mt went to RibbEu1 ... 

trop in 1936. He was in .fact at leas;t as· well qu.alif:led 

for the job as was RibbentrGp 1 wh~se id~as on .f@reign 

p0lioy were j'urBt as el@u.ded as R(i)senbers;ts~ 

In 1940 Rosenberg sent Quisling to have an tiu.:uU.eno@ 

with Hi tier. Rosenberg xu1d :met th$ Norwegian in 1933, 

and he kept in tQUQh with him., as he did with scores of people 

in foreign countries he thought might 'be tUH~fuI.223 His 

appGintment as Reiehsmin.ister for the Eastern Territories. 

was a compensation f«Dr his not becoming Foreign Minister., 

and it was disappointing to Ribbentrop, whose responsibilities 

we1"e o'bvi.ously invaded with this newly ereated jt\>b ad• 

ministering and, as it was than th~ught, deciding on p0licies 

that would concern the FQreign Office. 

The rivalry betwee]ll. Ribb&:ntrop and Rosenberg was intense. 

rt~senber-g was head of the Foreign Affairs: Otfioe Gf 'bhe 

P~rt1 (the APA;· 8.!~.~en;eo~i t:tsc:g~.! ~) 1 one of the parallel 

. . " ·1 M 
11 !1 .,!1,,11 , 

: ,•,:' 

·:: 
! ,.I 
', 

I 
'I 

'I 

'I;,. 

I:' 
,, 



organizations designed to provide o~mpetition for, and 

(should the ocoasion arise) to su.ppl .. an.t, the exi~ting Stat~ 

Office. R0senberg, in .fact, had gC1>ne to L.ondon in. May, 

193~, not lt:>ng after Hitler ha.d 001'D.e to power 1 to :rep1 .. esent 

Nation~l Secialist views in what he regarded as influential 

British quarters, and no trip (not even any trip made 'by 

.Ribbtn1tr0p) was finrer m~re discu~trQtt$.. "A pondereus light• 

weight 1" Sir R0bert van.si ttart called him, and the English 

press saw in him a symbol of Nazi b@orisb.ne&s - s0mething 

R~senberg made easy for his ~ritios in his p~ntifioal press 

(}Onferences (he spoke 11 ttle English) held in his hotelo 

:Rosenbe:rg•s Fo:reig:n Affairs Office or th.~ Party sur ... 

vived a.ll au.ch e.:pisodea as well as the steady hestili ty 

of the German F@reign Office. H~ a.scribed. the suooess of 

the Norwegian campalgn solely to his depa:rtm.en.t, fol" it was 

he who had put Quislj.n.g in tcnach with ,the Fuehrer and 

Admiral Rtll.ed.er, and it was his agontl!.l who warned. of the 

imminent Angl$-Frenoh intervention in Ni®rway, while tlle 

German Foreign Offioe officials were sending reassuring 

:r•eports to Berlin~ The victory in N(!)rway, Resen~erg 

wrote.,, was "a crnnt'ir:matio:n or the hiat0rioal task ful• 

f ilt$d by the Foreign Affairs of the Party" and another 

gratifying proof o'J: Ribbentro:p•a inoompet~nae,.224 

His early writings wer* not very different from 

Streicher• s. In 19201 R~senberg published fP.e .!Jt.&11 .!! 

,!l?,.e J'!_! Jn ~]!~ C curse ~:t: .. i:!!! and ,!mnt<?,r!.ll~l:.l:! .... !AL~J:!B!.1 



s.nd in 1923 The Pr@t(l)eols of Zion and Jewish World Politicul. 
~~-~~··l'J Alfh'Dl'*=i.~~ lln"'•141lUdOllMtli!>IOWli~-* 

In these b~Ok$ Jewish d•pra~~ty and the plan to con~uer th~ 

world were exposed with the full apparatui of p$euao• 
, 
(. if!H.lbo]arship·. Rosenberg w11us, the original draft1ma11 of' the 

Party programs that t:rao~d the seuX"C(!} of German woes tG 

Je•ish Bolshevik :Me.r:tism and. to the J~nrish materialist 

influelll~~ on the Christian Ohur<eh. I:n his grand syn·th.esis 

he demand.Gd li vi:ng space .from the Soviet Unio:r.1 and a 

return in tho Reich ()f th.e Ger:m.an.io pagan m11th.of the bloodo 

Hia . .t.:ktll! .14l~'.tt ~t .. ~1!!..l!!!!l~ta .. c ei::it.~z was in the home of 

every "decent Party m.ember 1" as the phrase went. In 1934 

he ncrb~d in .his di.ary that 2501 000 eopies had b~en sold. 

By the time the .war starte<ii, the sale figure kl.ad gone ov~r a 

:million, B-1.thou.gh l€iltters in the files of the Party and the 

testimcmy of witnesSe$ at Nuremberg often oonfess(\)d an 

i:na'bility o:f' readers to getl thr@u.gh the book. Goebbels 

laughed at it, Goering said he had never read it; the 

Fuehr~r had only lio()ked at it.,225 What mad(!j Rose:w.berg 

imp0rte.nt was the image he presented. of the eruaite, 

dedicated 1ntl!i)rpreter of the Natio:nal S~cialist myatiqu~. 

The German mission., he said, waut t~ detend with its 

N@rd.io blood the divine eu.nsrenee of' :mnn. Raoe was far more 

impQrtant than the state and its forms, and when the 

raeist dootrine was combined with the mystical powers of 

th$ Fuehrer.to express the German soul, it led inex¢l>rably 

to the need for Hitler's assuming complete authority over 
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the Reioh and the Germa:Qie pEHl~ples.226 The F1ileltrer p~ss<1Hiiaed 

the collective will of' the peiGpl.e within himself. The t~ue 

will of the people was the Fuehrer~227 

In May,. 1946_. Roiser1berg tola his British ~aptors that 

what went wrong with the Nazi State was d:ue to the ma.chin<l:'l\ ... 

tions ©!' the H:bmnl:ers and Brorma:vm1; that he bE!llieved the 

ideas o:r National Socialism tG> be e.s sou:m.d as ever; t'.b.a·t the 

orga.nitaation simply had not been up t® the idtDas. Even in 

de:feat he believed that the Nazi Party had i'oroed th0 

British. and. Amerie.ans at lLong last tei> SEibe the nEHHHdsity 

:for an alliance with Germany.228 

Despite his mystical ~HJ'trotion to the FUE)Wer,, Rotu~n· 

berg had been. sorely tried by the pa~t with the Soviet 

Un.i~n in 1939. Th• Fueltrer had 8'~'1.d tou.~ years earlier in 

Re>senberg• s p1~e senoe 11 that h.e e0U.ld :never mal;te common 

ca.U.se with M111HHH!>W be~a:use it waa n(l)t possl ble tC11 .forbid 

thtl German pe~ple to steal and at the same time make friends 

with ·the thieves 0 229 RcH'J$E.berg blamed the whole affair on 

Ri'bbentr®p ·and his hatred of Englando The GermaD""'R'uud~m. 

embrao• over whioh. the German press was $¢!'.) enthusiastic, 

wrot0 :Rosenberg sadly, "is more ·than pai:ntu.1.ni230 

R©·senberg felt race determined eve.rything. The Japanes~, 

the Nee;ro ~ and the Jew could only be w.ha t they were;: they 

could never be EurG>pea.:n and would thereforehe.ve to pursue 
,, 

e:atirel:y different intellectual and p0litieal aims, although 

·the Japanese could be use.ful as an. ally against th~ Soviet 

····~ ,,..,,,_ :" .. I 
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A report on ·the activities o:t' the Ein.satzstab, Rosenberg 

for th$ periQd between October, 1940$ and July, 1944 1 

summed u.p what had been taken as "ownerless Jewish property": 

21 1 903 art ebjeots 0f all kinds, brought to the Reich in 

{ 29 shipments, inolu.d:tng 137 :fre.ight ears. Among them were 

. 5.,281 pain.tings, in.eluding works by Rem'brand·t, Rubens, 

Velasquez, Murillo, Goya, Bouoher, Watteau, Oraaaah, and 

Rey:nelds; 684 miniatures; 583 textiles (Gobelins, rugs .. 

embroideries);: 51825 handmade art objects (porcelains,, 

bronzes., taiences, aoias)J 11 286 East Asiatic art worksJ 

269 art works of antiquity (seulpturG, bronzes, vases); 

also several hundred coins and a collection or degenerate 

Bolshevik art. Among 2 1 477 articles of furniture was a 

oolleotion ot French furniture of the seventeenth and 

eighteenth oentur:J.es,, which, the report said, "is perhaps 

e'y.;en more highly to be eva.lua. ted than some of the 

pietures.232 

At Nuremberg, Rosenberg defended his oon.fisoation of 

Jewish attd Masonic property by pointing out that German 

property woI•th 25 b:tl:tien marks had been taken by the Allies 

after World War I, and that :now, in Augu.st, 19461 all German 

libraries.were in the hands of the Allies.23$ Me himself, 

he said, had never received anything of value from the eon­

.t'isl(;)a. tions0 
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made allianc11u.J to do him in. Ribbentrop a.:nd Hi1nmler in 

1944 W®l'k:E)d out an agreement whereby Himmler would recruit 

SS' units .from among tb.e Soviet nationalities and Ribbentr@p 

would have e.uth~rity over any f0reign policy matters Ol':J)nneQted 

with these $8 legions. R~senberg was completely exclud61d 

umder this paat 1 and Hitler refused to receive him. Rose:nM 

berg and the Fuehrer last met in N~vember, 1943. Rosenberg 

stay$d on in his Minlstry (as ion@ man said.- 11 of the no 

longer GCGupied ter:r>itoriea"') fighting his bt11.ttles to the 

bitter en'li - not a.gain.st Bolsheviks and J~ws and. Moseovites 

but against his ci0lleagmes 0 234 His rivals: weJJ"e always 

closer to the throne than he /1 for he wt:ui dull and ve:rli>0s~ 

and constantly forced Hitler to make difficult d~cision~. 

When the war was lest, he told his captors that he had 

be~n right alr:K>ut rao~ and the Jews, whom he had only wanted 

to send t0 Madagascar, not to exterminate. ~his was tru®• 

He had epposed an independent Jewish state as to~ dangerous 

a ·center of subversion, but JeW:ll colleC$ted <,n se>me island 

under police surveillance seemed to him a proper s~luti~n 

of the problem. 

He b~lieved in the n&(\tessity for fighting on behalf 

of the highest manifestatien of the human raoe - the 

mysti~al Ne>rdic 1 r~prese:nted at his beat by the German$• 

He had ortfi6'I'EHil. his thinking around. th.is :raci~l myth. Like 

the Bolshev:tks he so detested, he oou.ld see in Cwistianity 

onl-y· the enemy 1' the so:rry su.rv:l.val of a past that had 



prevented th.a Germanic r.t:HH'~ from ei:ttai:nlng its true stature. 

Rose1'lberg still thought N'G.1.zism was what he called the 

European answer to the problem,s of the twentieth centur"Y; 

u th.e most nob'[e id.(l}a for whlQh a German could use his 

strength."235 He sta.ted that Nazism b.ad given the German 

nation its unity and substanc.H~•23G I have served it faith­

full'y· a.nd despite all errors and h:uman inadequacies, I sha.11 

also remain tru.e to it as long a$ I liva.11 23!;'/ 

When his British t:u1pt@rs asked :Lt' he still believed in. 

th.e :Ml:~b:~~' he said. that, although parts o:t' it had been. over~ 

taken by events, it was still :true on the whole, and 1.f the 

Fueh:r•er had choa~n him instead of men like Goebbels anrl 

Bormann, the outoome would h.av~ been dlf.fe1"4ln1t • This he 

thought was Adolf Hitler• s m.aj0r .fa.il.ure. The c0urt .fou.nd 

h~m gui,lty on all foul" counts and sentE:)nced him to ha.mg• 

' 1111 ' ' " " " ,, u 

11',,1 II 

", 11 

'
11 

II 

: I",;,, 

I 11: 

11,, 
I 

I:"·, : , 
,,; I 

ii 
11 I , 

1' II 11 
I ,[ I :1 ,, 
,.~JU 



OHAP'11ER IX 

CONC!.,USION _..._....._ 

The1•e are nID aonflioting decisions of othel" inter• 

national tribunals, nor acts of the international oo:mmu:nity 

expressing an opposite opinion, no:t• an overwhelm:J.:ng practice 

of nations, that wouJ.d. invalidate the law 0f NurembE):t"g• 

The conditi©ns fer the establishment of an international 

court were met in the oaae et the IMT, and the law applied 

by it had a basis in international law. It has be$n 

oon.t:radieted in intei~national incidents since the Nu.rem.berg 

trial, where natiena'; acted in viola ti on of its p:r•ovisions.,. 

eog• in the ease of the North Kor0an aggression against 

South Korea wb.ioh was denounced by the United Nationso 

But regardless of whether it was possible in all oases to 

apprehend the imlividuals responsible i'or such violations, 

it stands strong and undiminished in its legal. sign:i . .ficanoe 1 

oonstantly r@affirmed by the nations seeking peaoa in this 

world. 0 

It oan be applied at f',ny tj.m® again by an inte1•national 

court prope:t•ly constituted, like the IMT at Nuremberg 

(provi.d$d 1 of courme, that the convene:r.•s have won the war) 1 

or eventuall;y·, per•haps, 'by a permanent International 

C:ri:nlina~ Court as envisaged in the draft statute .t'or an 

intel"'na.tion&l criminal court prepared by the In.ternatio:nal 

Law C omm.issiou in ]951. The International Military· Tribunal 

represents an important m.i:testone in the development of 

international criminal law toward such a permanent inter• 

•11011\!i 
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national penal court. 

Although the Tribunal convicted a number of defendants 

on each count of th$ indictment, a. or:i.tioal reading of th.e 

opinion indicates that the Tribunal primarily stressed the 

d.ef'endant•s implication in War Crimes. The 0ne offense 

universally recognized.. in ear]ier yea.rs. 

In future trials for arimes against F~Hltcui~ the prosect.1 ti on 

would be handieapped if it were confined te the limits 

set in the opinion. If :industrialists we1"e among the defend~ 

ants, the proseo~\tion would be te.eed with the ruliug that 

11 produotion11 is rw part of the crime of "waging" aggressi.v~ 

war. It would be faced with the need af pr~of, a fatal 

omission in the Sohaeht oase, that rearmament was carried 

~··. out with s.etu.al kn©wledge of aggressive war planso. 
\ 

f·· 
~ As respects the military the opinion is more liberal. 
',\ 

f' 
~· It is q;uesti©na.bl:e whether the chlil.rge of "waging'* aggressive 
~;" 

f-; 

war, .for which Doenitz was convicted; would be made the 

basis for a trial unless aOC:H>:tnJHll.nied by 0ther charges. Th~ 

SC()pe of the crime of "prepf3,ration" or "lnitiatie11" of 

aggresslve war is, moreover, limited with respeot t;G) lin~ 

o.f.f'ieers in view of De>enii tz t acquittal Qn this charge• 

As to high staff offio0ra, however, the Tribunal, in the 

oourse ot holding the High Command not an "organization," 

stated that there was convincing evid.@nc$ that many of' the 

l~o~odd offieors oone~r.ned had participated "in plamling and 

waging aggressive war 1 and in oommi t·bin.g war crimes and 
' ' 
'I 
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But even regarding them, 

it would not be ewsy to ad.di.tee evidence warranting conviction 

@n the charge of' "preparation" of aggressive war•., Sta.ft 

directives, under Whioh speei.fic plam.s for depl.Qyment ef 

men and transport a.re .framed, are oft em speou.l.ati ve and 

ind~finite in their language and defemsive in their 

terms.239 

In the ease of government officials ~oncerne~ with 

i.nternal preparation for war·, the diffi@ulty of proving 

advance lt:!l'll.e>Wledge of war plans would be substa:ntiall. Even 

in Germ.any, wh.e::t>e the entire state was openly geared to 

ultimate involvement in war, official documents often 

proved of disappointing pro'bativ~ value.240 There im a 

difference between the legal dE)fi.:nition of evideno~ in 

contrast to looser dElfin1 ti ens,. e.g.,, the s·0rt ®>f. evidence 

thQt would satisfy an historian. 

Futu1•e war plann.er•s whe> :may be ocaineern.ed abou.1; the 

etfeot Gf the Nuremberg deoisi0n can avoi~ Qr limit its 

oonaequences by being oiroumspect. Only a few persons at . 

tho top need know co:nc:N11te pl.ans :for war. All others can 

car]\f them out innocently by rallying upGn a hypothetical 

claim to non•awareness. The oonvicti(.')ns at Nurembe1•g we1•e 

in large :measure a. historical accident, the result of the 

Germanio proclivity terr systematic records and the til.lllll!I" 

expe·etedly swift fina..1 vieto:ry which plaoeQ files of 

d~cuments in Allied hands. Without the c~rmecting link of 

',1111 
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minutes of seG:ret conferEn-u;ieis of' the lea.der•s of the state, 

fc:n:•·tui.t(n:i.s]y available in the case of Germany, or an 

extra<i>rdinary combine. ti on ()f.' doc.ru.m.entary evidenoe, 1m."'!'I' 

peaohment is a difficult matter. Under the standards 

esttti.blished at Nuremberg excu.lpating expla.:natio:ns are 

difficult t® disprove beyond a reasonable doubto 

Despi.te the praetical limitations of the judgment, 

the Nlilrem.berg Charter has made a distinct contr:tbution in 

establishing Crimes against Peace and against Humanity 

as punishable offenses. It has rendered statesmen. in• 

~ividually respomsible for their otfieial sots. The kn.ow• 

ledge that cond\l.ct so preacribed is criminal.., though it may 

not give pause to the warmaker, ocmfiden.t ot vio:b:o;v71m:m.~y 

still have its cileterrent etfeet. It :r~r&:shadov1s the 

ignE'.l:miny of tel11tmy rather than ad.tuira ti on for the strong~ 

As Profe sser Wechsler has sa.icih 

••• there are men who, valuing 
perst0ntal smrviva.l, will take aoccnint 
of the contittgenQy 0t failure. It 
is to them that the threats are a~• 
dressed. Moreover, the threat ~f 
_punishment is not limi tedl in the 
mode of its eperation to the weight 
that it oarries as a factor in de• 
c:tsion at the elimaotio nt€>me:nt 0:t.' 
choice. It also operates, and. 
perhaps more sig:nifieantly, at 
anteri0r stages :t,n the patte:t•:tul 0:r 
oenduct, the dark shadow of organized 
disapproval el.im.ine.ting from the 
ambit of eonsid@:ration alternatives 
that might 0therwise present them~ 
selves in~1 the final competition @f 
eheice • 24&. 

Like any precedent the Nuremberg opinion is susceptible 

',i·i, 1 I': :' 
'l'i·I 

' ' I ' : 1 ' ~ ' 



to interpretation and development. Another tribunal may 

feitl)l that k:nowledge of aggressive inter~tions may be 

in.ferred from an individual' a position and his ability tQ 

learn the facts. Or it may distinguish an "open"1 ooJ:u3piracy, 

. ns in this ease, where the German government with its 

man.ifold p:repa:r·rations was patently hee.d.6)d f'0r we.r, from a 

conspiracy where the leading figures develop pr@gre.ms !'or 

aggression in secret. 

!n the lattet• cuu:1e, it may be argu.ed, the OlUJtGme.:i:•y 

rules c:f.' Ang1.o ... Am.er1oan criminal law shoulcl apply. The ea.se 

t!Ilf an "open" conspiracy, where the common plan is ccu11xtiensive 

w:t th tll.e rmling poli tioa.l grou.p, would seem to be more 

within the preventive realm of the United Nations Secur1t1 

O 0uneil,. which can keep infor•med and take the necessary 

action, than the :province of a oriminal eou.rto 

Let us now focus on· se11ne other c@nsideratie:nas. What 

marked the German sl.au.ghte:r was its co(l)l, impersona.1 1 

o::rge.nizational ef.fieif.Uil.ey, the meth~dical lists of execu.tions, 

the Gestapo and SD operations, the complicated State and 

Party 'bur•eauoracy that listed.; sorted, oatalogue<I, and kept 

au~h accurate files that almost nothing was lost from the 

plu:ruier. Pogroms, racial mur•ders, lynchin.gs have 1;u1u.al]:y 

oeen spontaneous local reactions toward pe@ple believed to 

be inferior, In the Third Reich ·they wex•e the result of a 

well•considered. 1 duly oodified, and paragraphed pu.bJ.ie 

P'e>licy. When all the tu g;µCf>9,Ue! ar•e taken into con.sideration, 
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it still seems that the crimes of the Nazi regime au.pp()rted. 

for some twelve years by the secritiees and Treue of huge -
sections of the population were a phenomen©n not to be 

matohect elsewhere in the oivi.lized w0rl.d 

Hitler a tame into pov1er because of the failure of the 

gover:mnent to provide a SQlution to the economic crisis. 

While Hitler appeared to be prom:ts:t.ng a radical rest:ruotur¥ 

i:ng of the eoonom.io sphere, it had. 'become clear within the 

higher echelons of the party that he had no real intention 

o:f' d©i:ng sc. 

Hie poliay toward the Jews seemed to be determined by 

e:x:ped.ie:ncy. Anti-Semitism was not allowed. to interfere 

with the basic goals of Hitler and the industrialists. 

The Jews were used as a spearhead for inaugurating new 

polioieso What began with the Jews was extended. te otherso 

The industrialists supported the Nazi party and gave 

it the ~eans with which to spread its propaganda and estab~ 

list its organizational strength.. The most obvious use of 

a.nti•Semi·tism by the industrialists was to provida a con­

venient excuse for expropriating sizable segments of in• 

duspry with little or no 1ndemn1.fieation. The indust1•ia.Iists, 

unwilling to seek a solution of' the economic problems of 

the 00untry which might curtail their powers or profits, 

assisted in diverting the mass wrath from the failing 

system to the Jews. The Jews beoame, socially undesirable 

and later economically unnecessary. 



It was above all the crime of mass murQer that was 

being tried at Nurembe1•g, and the persons believed to be 

implicated in it were not only the men in the doak but 

millions of their countrymen outside the walls of the 

Pal~o.e of Justice. The smoke of the crematories oove1"ed 

the entire proceedings from the start of the trial to its 

end and beyond. The other charges might have been dealt 

with in a purely judicial fashion had it not been for th@ 

mass slaugb:ter of these def'enseles s people• 

The defendants were deliberately selected to represent 

what the Allies regarded as the high command of the Nazi 

Party and State; however, it was widely believed that their 

guilt was not entirely un.l.ike that of the indi.vidu.al German 

in. the crass section of the population. that served in the 

a.rn1ed forces, the bureauoracy, the police, the party 

f~rmationm, tb.e ;factories, and on the farms. It m.ight be · 

oon.oeded that millions of pee>ple knew nothing of the 

e.xtermi:naticms. It was certain, however, th.at many knew a 

great deal about the persecutions and that they neve1•the• 

less took arms against thl9 wox"ld to keep ·t:;hese men in 

power., 

By 1949, Mr. Justice Jackson himself had come to express 

some doubts of whe:t had been aoco:m.plished at Nure>:mbe:rg; 

however 1 th6) general revulsion to war all over ·bhe globe 

was suoh that gover~ents had te justify an armed oonflict 

as a war of defense, a war against imperialism or injustice • 
: " 
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attempting to say something that was u:nive:rsa.1.ly felt, 

was trying to reity, to ~odify, to make plain in some sense 

that war f0r millions of people had an0ther :meaning froml 

.what it ha<a in past centuries. 

The Tribunal was doubtless not the best rarum to estlab• 

lish the rules for a new order., The victors judg:J.ng 

the va:nquished 1 accusing them of crimes which in some caseis 

had been partiaipated in by one of the countries represented 

on the bench and which in others (the Katyn murders) had, " 

been o~mmi tted by it, did not hava the moral or judicial. 

stature to command the Iong~terms respect of jurists anQ 

public opinion throughout the world. At lt'ts best, in the 

person espeoVally of the President of the Court 1 the ·tribunal 

could demons·brate a remarkable fairness and a. fine show of 

lega.1 forms, but in the t:reat1nent of the defendants and 

their counsel it waa;>oi'ten evident ·that a long, bi tte1"' war 

had just ended between th~ eountries represented by the 

proseoution and the judges and the country represented by 

the defeated. A few months af"l:ier the end of a: war it was 

hum~nly impossible to hold trials but would lDe convinc:tng 

in their manifest justice to the vanquished as well as to 

the vio tors, and to later genera ·bi ons 0 

can there be international law operating when you have 

a systEnn: where the vieto:rm: determine the most effeative 

:mearJ.S for exposing and punishing the losers~ Yet ·1;whnt .Walit:~,, 
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to be done. To have added neutrals to the bench would 

have S;trengthened the authority of the court,, alt•hough 

it might not have affected the ·verdicts substantia.lJly. 

Everyone knew by 1945 of' the mass nm.:rders anGl the war 01•imes 

co:mm.i.tted by the National Sooial:ist Governn1ent. Less was 

known of. the crimes committed by the Allies. But in what 

never ... never Iar.1.d could the :men who fought against Hitlert s 

tyranny and his g&s chambers be held aooountrn.ble for the 

mamaer in which they haa won the war? The bombing of 

Dresden, to take an example,. was undoubtedly an atrocity ... 

but before what oourt would VUnston Churchill be tried fo:i:• 

htw·i:ng permitted the at t aok? Hiroshima,, it may b.e well 

argued, too, was an atrocity; and if not Hiroshima; then 

certainly the 'bomb thl,own over Nagasaki when Jrapan and all 

the rest of the world knew that the United StQ.tes had tho 

a.tomie was.pen and the means of' using it. In the eases 

of both Dresden and these Japanese cities, the attacks 

Gecurred when the war was won. Could Truman and Stimson be 

hailed be.fore any court for these sots? If they should have 

been, before what court? What preoeden·ta 01" principJ.,es 

m:l.ght have allowed the viotors to punish their own lead1u•s 1 I 

despite the crimes of the enemy? 

One thread runs through the trial and binds in a aurious 

way both the victors and the vanquished. It is the power 

exerted by an id9ology. The power was manifested in those 

on the German side who aoeepted the fix~d ideas of their 
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soioiet:r~ in their Russian opposite :members who could in 

cool !'ash.ion accuse the Germans of' a el?ime they knew the 

defendants had not eo:mmi tted (the tea.tyn massacre), in ·tho 

American and British who could swallow almost any legal 

nostr'Ul'l1 as long as it made them see a postwar society of 

their imagining. Small things were rescued at Nuremberg 

(although they meant in some cases the d:L.fference between 

l:tfe and death), such as the unspoken principle that 

no one be eonvicted of' the same orime the Allies conceded 

their side had e®>:mmitted; th.at no one be hanged. fo:t:• the 

orime of having waged or plotted to wage war., Fe>r the 

<leeper a.nswers we must look to his·bory and its meaning tor 
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APPENDIX II -
THE NUREMBERG TRIALS: AUGUST VON KNIER"IEM 

- ... -- that n ..... --- I TI lllH____ ~~-----'(lcf!q!I" +f :f -·- n• 

The significanoe,, value,. a:nd i:mplioations 0f the 

Nuremberg Trials have been debated extensively since 1945• 

The legal aontroversy seems to have eontinued unabated. 

Muoh 0f tne challenge against the Nuremberg Trials has been 

f!>f a negative,. faultiliiil:t'inding natu.re; the critics have 

seldom come forward with feasible alternatives. 

Many years after the termination of the Nuremberg 

Trials an unwilling partieipant has come out with a signiti• 

cant literary contribution.. Dr. August von Knie:riem did 

not.go to Nuremberg beaause he believed in the supremaey 

of international law or in the theory that eertain ac·ts o:f 

individuals connected with the war constituted inter~ 

national orim@s subject to punishment ~n~$r international 

Dr. von Knieriem was arrested after the war by the United 

States:; Army and was brought f0roibLy to Nuremberg to stand 

trial there on the oharge of being guilty of various orimes, 

including complicity in criminal acts of' spoliation and 

use of slave labor. 

F©r many years prior to and. during World War·It,. D:r. von 

Knieriem was the general counsel of r. G. Farben, Germany•s 

mammoth enterprise. It was due t@ his professional status 

that he was indicted as one of the leading figures in the 

criminal use of slave labor and complicity in wars ot 

t!il211iilo 



a.ggress1en• 

Dr. von Knieriem was found innt1H~ent of the charges set 

forth in the indi~tment. Unlike many non-German critics, 

he doem not negate the principle of criminal resp@nsibility 

and punishab1lity for ma~y of the acts whioh form0d the 

f, basis of tb.e Nuremberg Trials. He also rega:r:•ds the German 
;i! 

State as having been a criminal state in :m.a:m:y 0f its 

activities in the later period. The fact that these 

premises are conceded does not mean that Dr. v~n Knieriem 

approves the particular raw applied,. the prooed:ure of the 

trials, or the ~?i~11!1.~':,'.l rules. 

This unwilling participant does not attack the whole 

edifice of the Nuremberg Trails. Instead, very methodically 

an.d purposefully ln.e an.al'yzes the primary issues connected 

with. the trials; its "subs tam.ti ve law" .t its jud:ieialL organ• 

ization and prooedure ®f law. 

After the closing of the case against the maj«:>r Nazi 

war o:rimina.ls, the respective individual occupying Jn:>wers 

(Franoe, Soviet Union, the United Kingdom, and the United 

States) tried: a large nwn.ber of other war criminals. 

The jurisdia'bion for these trials was based on the Allied 

ControI Council taw N©. 10. 

Twel·ve a.ddi tional trials e. t Nuremberg were organized 

and 6onducted by the United States alone. These trials 

dealt with some members ot the German Govermnent, generals, 

i:ndu.strialists; coneentratio:n ca.mp off'ioials, Nazi judges, 
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pb:ysicians, and leaders cf' th$ SS charged with master.,. 

minding m.aas mu1"dc!)rs, slave lobor; e.nd spoliation. 

In subjeeting t0 minute 'S.oll!mt:Lny subsequent trials 

organized by the U)J\l.1 ted S'tates, the alithor reviews the 

under]ying legal (criminal. and international) text'N.re of 

the WhQle war crime prQt.'HIHilS. He fails, however, to dis• 

tingu.ish sufficiently between war crimes in the stricter 

sense and crimes against humanity, or between war crimes 

and arimes against peace (p1lanning, preparing, oont1nuing 1 

and waging aggressive wars) in violation of internati0nal 

lawo 

Dr. von Knieriem. conte:acits that: (1) There was nC> le.w 

in fora$ in Germany, international or ~therwis~ penal• 

!zing many of the acts eharged the German defendants at 

the time these act:s were c0mm.itted. (2) P'e:Nlons charged 

with war crimes should have been tried under their national 

law. (3) Indi·viduals are not subject to inte1 .. national 

law and may n@t be punished thereunder for any crime by 

any international tribunal. (4) An order from a superior 

authority m~y confer immunity on the aeter. 

He is n© leas oritieal about the proeedural law applied 

a1 the Amerioan judges appointed by the President t0 preside 

at the twelve subsequent trials. To him the twelve special 

Nuremberg Tribunals were Amerio£'ln tri'IDunals of' oeoupatio:n1 

without jurisdiction founded in. international law, and not 

internmtiona! tribunals. It should be remembered that 
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while the m.embe1•s of ·these courts were appointed by the 

President of the United States from among members of the 

judiciary in the United States, the authority 0t' these 

tribunals derived from Control Council L .. aw No. JLO, a law 

of the Supreme Authority in Germany from June 51 19451 

until the turning over of its sovereign attribu.tes to the 

pc.n:it•war German Government• In the tt:Jlustioe case" Tribunal!.. 

III sitting at Nuremberg regarded itself international in 

character. 

Th0 four judges of the International Military Tribunal 

w·ere appointed by their respective gever:mnents (United S·tatem, 

trnited Kingdom- Franee, Soviet Union). While other United 

Na·tions members adhered tn great numbers., gave their consent 

and recognized the principle of international war crime 

trials, these four powers ex~rcised the s~vereign p0wer over 

Germany. It was on this basis that the International Military 

Tribunal stated in the judgment that the making of the 

charter was the exercise of sovereign legislative power, 

the expression of international law existing at the time of 

its creation, and to that extent itself a contribution to 

international law. 

Dr~ von ]Cnieriem regards the Lendon Agreement of 

August a, 1945 1 the oha.rter attaehed to it, and Control 

Counoil taw No,. 10 objectionable examples of ex post .fact19 

law, even when applied to war crimes and orimes against 

h'!ll113.an1ty. His principle target is this law No. 10. He claims 



that this wa~ an ad hoo and ad persons.:m. statute because i'l:; 

applied only to German Nazi war orirninals. It should not 

be forgotten that German sovereignty resided in the Control 

Counoil in 1945 and that it would have been preswnptioua 

indeed if this Council had tried to e~ercise the legislative 

function 0f a universal international body such as the 

United Nations. Dr., von Knieriem•s legal argument fails 

to tak$ intQ account that judicial decisions are precedents 

and amount to judioial-legislative osmosis. 

The souroes of international law are general oonven• 

tions 1 general cus·toms, general principles,. judicial precedents 

and juristic analysis. To deny the validity of these sources 

~t law and to insist 0n the exolusivity of statut~ry law is 

tantamount t0 denying the existence and justification of 

international law in a society which d~es not have an inter-.. 

national legislative authori~Y• 

After denying international law, its efficacy and 

val:t.di ty, Dr• von It'nieriem p::rooE»eH'iB to analym:e certain acts 

charged to the Nazi defendants, to wit, war crimes and crimes 

against humanity, which could be punishable by national law. 

He reaches the eonolusion that only German law should have 

been applied, even though by virtue Gf the Potsdam Agree~ 

ment of June 51 19451 Germany was deemed to have ceased to 

exist and the governmental power and supreme authority with 

respect to Germ.any, inoluding all the powers possessed 

by the German Governmen:t, 'the High Command and state, 



:municipal or local government er au·thority, we:re assumed by 

the Allied Powers. 

Dr. von K:n:teriem champions the supremacy of national 

law and conditions punishment for international orimes 

©n the extste:nce in the lex l.oo:L, i.e. German law, of a --
provision .for punishment. It would foll~w from this that 

the instigators of international arimea could fashion their 

laws in such a way as to exclude their criminal aots from 

the applicability of the national penal law. Then there 

would be no international nor natio:na.]. law under whioh 

even the moat horrend0us crimes anrl mass marderm oould be 

p\1.nished. 

It ia amply clear that the national laws o:f the state, 

which waged an illegal war under international law but 

carried it out according to the law and pract:t.oe o:t.' the .s:-t;;ate 

conc$rned, do not provide punishment fer those who perform 

the a~ts ©f suoh a. war. There was no national oriminal 

law in Germany under which He.rimes against peace" could be 

pu.nished6 

Dr. von Knieriem believes that German law, either w:tth 

Ol" even with.out The Hague Convention. of 1907, contained 

sufficient p1"ovisions for the punishment or eomm:on criminal 

aots. He regards the German Code as s sufficient source 

of law fo1" the punishment of such oommcm orimes as murder, 

mayhems rape, pillage, eto~ 

Dr. von Knieriem :ts a partise.n of the ~\'!:P,eriori ty O',).f 



national orindnal law over international. criminal law. He 

iM; not alone in holding that rules of international law 

dG not apply to ind.i,dch.u.~ls who need not obE)y them, 

unless th.e international la.w rules have been integrated 

i into the national system of law. Under this theory the 
t. 

i 
,# 
q. 

Nuremberg accused could have been adjudieated by 

(1) German law., or (2) the law o:f' the Germane.11occupied. 

Ol" German-injured country 01• countries with. the qualified 

p:rov:t.so 'bh$.t the aot charged t0 be criminal mu.st have been 

also punitd1able by German law., 

Dr. vo11 ItniEU"'iem charges that the judgments of the 

Nuremberg tribunals tend to create oonf'liets between inter~ 

national law and national law at the expense of' the individual, 

and confront the individual with the dilemma neither to 

obey the laws of his country and become an international 

criminal, ez• to obey international law and so incur 

prediotmble punishment under national la.wtt (page 45). 

Dr. von Knieriem claims tha·b since international law 

doe a not address i tselt t0 individuals., the1"e can be no 

true international law and rio punis.hment can be prescribed 

by it. He states that "if international law does not forbid 

certain acts to individuals.- it cannot punish them for these 

acts;: if international law does not oblige certain pe:t•aons 

t0 e. ~ertaj.n oondt16t, 1 t 0',annot hold them criminally liable 

tor e>mitting such conduct" (pa.ge 47). He claims that 

inte1~na tio:nal illegality is incompa. tible with individual 

.. ·: :,,:1· I 
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punis.habilli ty o 

For mo1~e than fifty years The Hague Convention of 1907 

p.oc>eseribed the rules of land warfare and <:Hmtained precepts 

for• oerta:tn acts of indiv1€\uals. Thl:ils The Hague O cmv~rn.• 

tion, e.n expressio11 of international law, oot1ld be violated 

by ind.ivicfl.uals • Se.notion against in.di vic.ih.rnls imposed by 

a tribunal applying international law is warranted for the 

violations of the pa.et. Germa.:1:1y ratified. that convention 

but :re:f'used to enforce it and apply sanctions for its 

violati0n.s 0 

Dr. von Knieriem. concedes that Hitlerts Germany breached 

sc·ores of interne.ti0nal treaties, agreemEn1ts, and a. numbe:r• 

of. :non .. a.ggression pacts withhe:r. neighborai for example, 

the Kellogg•Briand Pact signed by Germany, oon1ai.ined a. 

prohibition against waging war in violation of its provisions. 

Therefore, a forbidden war oan be called illegal, even 

aoo0rding to the learned author. At that point, however, 

he 1':1al ts and ®om.es t~ the empty conclusion that "a for""' 

bid.den wa.r oan be ealled illegal, but this does not mean 

that waging it oan be punished." Nor is our author per~ 

suaded by the lt924 P'rotoo©Jl of Geneva for the Peaceful 

s·at·tleme:nt of Inte1 .. national Disagreements and the Reso:tul¥0 

tion of the Eigfu.uh Assembly of. the Iieague of' Nations which 

make the waging or war in violation of international law 

an interna.tione.l crime• He still insists that unless 

· there is a clause in the international agreement or ®th.ez• 
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S(;)Ul .. ce of inte1•nat ionaJL law pre;£rnribin.g indi vidu.al puu.ish ... 

inent sanction as in the national penal law,, the prosl):r:>iption 

against inte1 .. natio11al crime does not apply to the individ.ualo 

A student of federal-state relations is able to &ccept 

the practicality of different apheFes of law regulating the 

conduct of the individ\.1al in d:t.fferent spheres o.f aetivi.tyo 

Professor H~ms Ke ls en,, for ins ta.nee, j.s able to accept a 

situation in which international law attaches a sanction 

to an act and thus makes the act internationally illegal.; 

While national law dees not attaoh SJa.notio:t1 to the same 

by one or seireral indlviduals, or groups of them; against 

another indivi.dual, or groups of them, is se1•1ous enough 

tQ ju.sti:f'y an urge for <hwelopment of the law in the 

inter:na.tione.l sphere. The desire of prevention of irrepar• 

able internatiGna.l crimes and of. sanctioning the punishment 

is an objeotive superior to the dilemma of one who is not 

tl:irea.tened by penalty from one side (national) while he is 

threatened from the other (inte1~national) 1 in oese he 

commits aets agalnst the life or limb of human beings in 

violation ©f oerta.in prescribed rules of conduct. It 

was on these premises that international law was applied 

directly to .. the individual actor who was punished :t'or 

vi.ola.ticm.s 0i.' intern.e.tional law. 

As to the individual's responsibility under inter• 
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na tions.1. law, the International Mil.i 1;ary Trj. bun.al cited 

~ l!~!! ~..±.!!,, 317 U .. s. 1 ( ]942) ~ the Germ.an saboteurs;• 

Chief Justice Stone, speaking fol" the Col:u~t, saida 

Fro111 the ve1"y beginning of its 
history this C ou.rt has applied the 
law of war, as i;noluding that part 
of the law of nations which p:r•e• 
scribes, for the conduct of the war, 
the status, ri.ghts, and duties of enemy 
ind:l.vidua!so 

The Internaticnaal Mili ta:r1y Tribunal, after oi ting !E£: ,Ear.:!:2. 

~:e-1 rules that n G.rimes again.st international law are 

committed by men and not by abstract entities, and only by 

punishing ,individuals who commit such crimes ee.n the 

provisions of international law be enforced." 

Dr •. vein Knieriem is not one of those who oo"Uld justi.fy 

any criminal act on the pretext of ·fellowing a "superi0r 

order•• or "state of necessity" and abscibre high and l.~w 

ranking military as well as SS officials, for the oe:mmisaion 

of any crim~:;when these defenses are involted.J,. Thu.a, .he 

w::r:i. tea$ th.at if in a ·terr1 t©ry behind the t:oent lines thf) 

suberd.inates receive and ea:rry out an order foz• a massacre 

or civilians,, then ·they comrnit a crime. 

The pre•Hitler Military Code of Germany in its Section 

47 provided tha11 the sub0rctUnate by whom such an orciler 

is obeyed is punishable as an acoesaory of the superio:r• 

"i.t~ he knew that the order o:f' him superio:i:• refe:r•x•ed to an 

action whieh aimed at the eo:mmission of. a c:i.vil or mili ta:ry 

felony." While no precedent is known in the German legal 



practice for• proseo"ttion and <Hll:nvicticm under this statute, 

the prinoiple was ther-t9 ;, th:ls was a pr•inci.ple to be taken 

n©te of by those who are willing to bestow imm:u.nity on 

anyone wh<r> could show a w:t•:i.tte:n. o:rde1~ or prove the receipt 

oi' an oral one • 

.Article a of the L0ndon Charte1" of August 18, 1945, 

f<i>r the proseoution of Naci cr•iminality, stated.: 

The taot that the Defendant 
acted pursuant to order of his 
G~vernment or if a superior shall 
net f'ree him from res:po:nmibility, 
but may be considered in mitigation 
Q;f punisb:me11t if the Tribunal. detei~• 
mines that justice so :requires. 

One of the twelve American Tribunals at Nuremberg 

tried the leaders of the so called ]!An.'?.fa:t_!gFIAPJ?~ (Attached 

Squads) who belonged to Himmlerts SS Empire.. These persons 

were subject to the German military ar.1.d were in charge <i>f 

executing the diabolic ord•rs of Hitler, Himmler, and 

Eiorunan:n aimed at the exte:r•mination of the Jewish part of 

the population. in the occupied territories., The actual 

oar:ry:i.ng out of the or~er was an admitted fact;; the 

mqu.a.d. l'rtld6lrs plea.tied in vain that they had followed st1perior 

orders and ha~ aeted in a state of necessity. These 

pleas were rejected. by the Nuremberg TribunalL.o 

The Tribunal~. in w,eighing the plea co:f supe:t"ior corder, 

s:bated tlil.at the ~H:].uad leaders .faced no imminent, real, 

and inevitable danger if they had refused tID carry out 

Hitler• s, Himmler• s, or Eiob:mannt s orders. As the court 



correctly stated, the test to be applied is mereJ~y whether 

the subordinate acted under ooerc:ton or whethez• he him.Self 

app:r•oved of the principle involved in the order• If the 

seoond pr<:>position be true, the plea of su.peri(;)l'' o:r:•der 

fails. "It is a :noteworthy fact, not to be easily over• 

looked., that ove1• sixty N-uremberg defend.ants, perhapm 

ene third of those who stood trial in the twelve subsequent 

trials, we:i:•e full time officers of the Himmli=i;r ts dreaded. 

ss. In addition,, a number of defendants in the nr. G. 

Fa1•ben," "Justice," and ttMedics.1" oases held. high SS ra:rnk 

although their principle occupations were unc0:rmectea with 

the SS hierarchy. 

Field Marshal Keitel... the former• Chief of' the High 

d omma.nd of the Armed F'oraes, du:r•ing his deposition in. 

19461 prior to the opening of the t:r•ial at Nuremberg, :f're.nkly 

admitted that he gave and signed orders for the liquidation 

of.· thousa.:nd.s of civilians d:uri:ng the retreat of the Ger:man 

forces from the Ea:at. His plea ()f superior or•deJ:•s from 

Hitler and the state ot necessity were not aceepted a@ an 

excuse for the mass extermin.at:ton of civilians 1 for 

orders for sho0ting at hostages, eo:m.mandos,. resistance 

fighters and .for the repeated Vi())lations o.f The :Hague 

Convention of 1907. The IMT was unanimous in JC:tnding 

him guilty on charges such as this, and sentenced him t~ 

death by hanging• 

Had such a contention th.at he aetecil. upon the orders of 



H:i.tler be$n accepted as a valid defense, the ruJ.e ~<!!!.! 

s:l.l:!:Ee.;-io:r:, would se:r•ve merely as a !:!~~U;,~,!4_i.,£ ~ ~.~:r::q1~ fo1• 

the purpose of frustrating the law. 

The independence of the German judiciary was abolished 

by a resolution of the Reichstag o:r:1. April 26 1 1942,t. and 

~he ju<.lges, who retainecd their positions, were made into 

agents of the Hitler regime. The law was held to oover 

criminal acts charged to these ju.ages or judicial off:t.oers. 

'!'he indictment by the United States Prosecution Staff charged 

the aoeused mem.bers of the judioitary and of the Ministry of 

Justice with pe:r•ver·ting the judio:t.al system into an 

instrumentality of dietator•ship, u$.ing these W®r•d.s: 

The charge, in brie~, ,1~ that 
of OGnsoious pa:rtioipmt~oJl ~n a 
mat ior:i•wide gover:nmentalJ,:y, "~organized 
system of cruelty and :t:rtj~stioe~ in 
violation of the laws of war and of 
humanity, and perpetuated in the name :·;._'' Jc> 
0f ]aw by the authority of the 
Ministry of Justice, and through the 
instrumentality of the courts. The 
dagger of the assassin was 01Dno1aled 
beneath the robe of the jurist. 

The. defendants argue@ the. t they were bound to enforce 

the decrees of Hitler, even if they violated. international 

law. Military Tribunal III, oom.poaed of high court justices 

from Ohio, Oregon, and Texas, refused to aoeept the defense 

of supe:r•ior o:rde:r> and held that in a trib\11.ntal authorized 

to enforce international law1 "Hitler's decrees wax•e a 

protection neither to the Fuehrer him.self nor to his sub­

ordinates, if :i.n violation of the law of the e0wnunity of 



:nations."! 

AtU'H)J:•d.ingly., su.ch high of'.fioials as the presiding judges 

of the se-oalled Speci.al Courts, were senterJ.ced to life 

im.p:riso:mnent .f'Ci>:t• commission of crim.es age.inst human! ty • 

The tribunal found, that in the z-eal of carrying out the 

Hitler program,. they p·assecii sentences ~f de~th with the 

intention of killing innocent people ""' e.nd that the judges 

even induced expert wi tr1esses to gj.ve .false testimony 

agai.nst Jews and Poles. :or. von Knieriem finds thes@ 

senten~es passed. on the Nazis "uri1.objeetdonal!' 'but Cl!US.lifies 
.. 

h:ts o·onolusion with the skeptio remark: "Assuming that 

1the findings were correct (page 2$8 @>f his book),, the 

sentence ot the tribunal is un~bjectionable under any one 

of the several legal systems in question." 

Dr. von Knieriem suggestsconstruotive!y that an inquiry 

sh~)u!d be had whether a particular act is of suoh a. kin.d 

that individual C'H':luntries are bound by international law to 

forbid it to their citizens. 'The dev·elop:ment of inter• 

national law in this spirit should be pursued not only in 
f~; 

' the in.ternati~nal sphere but in domestic oodifioat;ion as 

{ well.. Resolutions and deol.arations by national legislatures 
' , 
;_ adopting rules of international. law are desirable for the 
} 
r 

e.oo®pta.noe of international law. 

It is still too early to state whether an "international 

common. law0 hail been established in. Nuremberg.,. It is 

significant that the General .Assembly of the United Nations 
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on December• 111 19461 unanimously adopted. a resolution 

affirm.in.g the principles of international law rec(:)gnized 

by ·the Charter of the Nuremberg Tribunal anctl the judgm.e:nt 

of the International Military Tribunal. 

In Th;e .NUP-,.!.,,l!J.~e..!:ELJria.I.! Dr. Von Knieriem.37 the former 

det'enS.a.nt, sits in. judgment Ci>Ver his former judges a:nd 

prosecutors. Disclaiming to have had any spiritual 

aff'ini ty with the horrendous or1.m.es of the Hi tl.er era, he 

used his monumental knowledge and ability to dis~redit the 

judioial inquiry which acted sincerely in branding aa 

oriminalL the many acts of' violence ef the Nazi regime. 

Yet, he appears to have labored in the illusion of ob• 

jectivity in trying to tea~ down, stone by stone, the 

house built in Nurembergo 
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!L!rted Ji!~ ~11.Jtela!f.~~11• 
Wasnington, US GovernmentPr1nt!ng Off ice 1 

1945, PP• 231•320 

7. Euge:ne Davidson. The Trial of the Germans. New Ym:•k1 
The Maom:t!!an'."cfcimp'anY, ·:r9~~~ .. _,_ 

s. 

10. 

lJ~~ 

12. 

Robert H. Jackson. Reprrt ·to the International 
0 on.f'erence or). M i:f.'f€~lSf. 'J;!l)n~[on;~ 
i945, Departmen.to'. S atePUb1iaation 3080 
(Washington: US Government Printing Off'ice,, 
1949) 1 p. 17 (Hereirta.f'te.Cf' referred to as 
Jackson Report.) 

!.r.l.!1.--~l'__j~_~g_z· W~r.JJrim~na.l~ be.1£.re the Int.a_!:!! 
----~ni.iI. M~!fta:r.y W,r~iffi N~4 

Novem~45..,.10 October 1946,, vol. • 
Nu:r.embe:r.•g,, •·. ¥4§_. p-;--403.-'"-(Hereinaf.te:r 
referred to as WI, N II, N III, eto.) 

N II, PP• 102~03• 

Ibid., p. 335. -
Ibid.-. -
N I, P• 95. 

15. ill!!· 



De:vidson,, -~· S..iJ°!.•, PP• 18,, 19. 

tdwa.rd F. Carter, "The Nurembe:t•g Trials: A Turn"' 
' ing Point in the Enforcement of International 

ta.w11 (Nebraska Law Review). l..949$ P• 371111 --.--.. ---......~ .... " """'"'"'-...-

N' II, P• 150• 

Robert H. Ja.okson. "Nuremberg in Hetroapeot" (~ad,i~ 
Bar Review XXVII)~ 19491 p. 769• --

Tr. 14344 (July 26), Cl~!ing .§.E!e~~'!.! ll. 

"••oin the future our people will not obtain te:rrito:i:·y­
and. therawi th the means of exis·tenae, as a favor 
fr0m any other people, but will have to win it by 
the power of a tri11m.phant sword." Me~n ,K,am,E£. 
quoted in Tr. 2278 (Jan. 8) _, 4 MWC FSS. 

!_ein ~~, quoted in Doc. 2760 - A ~ PS, 5 NCA 
·7 ... oa. 

Tr. 13650 (July 16). 

Opin.1011 a. 
fil! • ., at 19. 

Doc. 789 - PS, 3 NOA 572• 

The aggressi"Ve war case is set forth in detail in 
INCA 3'70~8746 

"A mere handful @f captured documents ••• whioh prove 
the essential elements of the c.a.se on aggressi·ve 
war u.p to the hilt •. " Tr. 319 (Nov. 23) 1 IMWC 147., 

DPC• 386•PS 1 3 NOA 295• 

D~c. 388•PS 1 3 NCA 305., 

7 NOA 847 I 849 ., 

3 NOA 581 1 665• 

3 NCA 57B. Immediate preparations for the invasion 
of the> Low Countries were ordered on October 9 1 1939. 
6 NCA 880. Orders signed. by Keitel and Jodl origin• 
ally fiJ!!:ad this atta~k t'o1• November, but for a variety 
0f reasons it was postponed fourteen times during the 
winter and early spring. 6 NCA 893• 
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38., Ibido --
39. Ibid. -
40. Opinion 560 

41. Tr. 14360•61 (July 2e.~, Olosing $;,peeohes 21-22. 

4J2. Tr. 14599 (July 29), Closing Speeches 152. 

43. Raeder asserted he had always opposed war with England 
an0. had obtained H:ttlert s assurance that he would 
res.oh an agreement whioh would set.tl.e the PoJ.ish issne 
in a peaceful way. Tr. 13653 (JVly-16). 

44. Opinion 21. 

45. Tr. 12976 (July 4). 

46. Tr. 1435fu•58 (July 26) 1 Closing Speeches l7wl9. 

4?'. Tr. 12970 (July 4). Mr·. Justioe Jaokson argu.ed that 
it was the defendants who put the-dictator in power 
and established the Fuehrer prino1pleJ: that the head. 
of a state must have others to be his eyes and ears 
and make their speoialized traiping available. 
Tr. 14367, -14375 (July 26)• 

48e Op·inien 55•56• 

49. Ibid. at 54•55• -
so. Tr~ 5147 (Feb. ea). 
51!., See Opin:ton'49,.,,.54,, in which the Tribunal reviewed 

the provisions of international law prior to the 
Charter6 

52.. "The oc;moept of oonspiraoy1 as used by the. Pros:eeution, 
:ts en·tirely unknown to Germa]':L law." Tr •. 12968 (July 4). 

53. S'uoh a doctrine, the d0·fense suggested; might be a.n 
outgrowth of American la.wlossness. Tr. 12968 .... 75 
(July 4). 

54 • _Tr. 13128 (July a) • 
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69. 
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Tr. 13126 (July 6). 

Tr. 13516, 13531 (July 15). 

Ibid. --
"••othe defendants either knew or are chargeable with 
knowledge that the war for which they were making 
ready would "t>e ~ war of Geu:•man aggression •" 
Tr. 13343 ( J'.l).ly 26) • 

Opinion 112.t 

!bide at 133. -
Robert H. ,Jaekson. •. The Nure~~~~~· New York, 

Alfred A. Kn"o:Pr·;-:rno::;-·---i-9471---PP• 199~200., 

Opin.:ton l.35. 

I1'id. at 137• -
Ibid. at 136. The wars oharged as aggressive under 
Count Two we1"e the attacks on Poland and subseiquem.t 
in:vasioms, in which Schacht conoEHiiedly WtiUI not 
implioateCJi. 

Opinion 136. 

3 NCA 868• 

7 NCA 471. 

fr. 8691 (May 3). 

Opinion 136• 

At least until October, 19361 when Goering wa~ 
appointed head of the Four Year Plan Offio@ 1 
Schacht was the undisputed Ielll.der of the German 
eoon6:m:y. 7 NCA 567. After Goering u1croaehed on 
Sohaoh~s~ province, the military sided with 
Soha.aht and subm:ttte«il pr~posals whioh would have 
assured Schacht, as against Goering, the responsib• 
ility tor "unified preparation for the war economy 
as her@to.fore.*' 7 NCA 465, 

71. 7 NOA 565~ 
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74. 

,79. 

so. 
Sl. 

82. 

a:s. 
64. 

sa. 
86. 

97. 

ss. 
89. 

90., 

S'chacht• s pa.rtieipation in the financial operations 
inoide:nt to the occ.mpation Of Austria and the Sudeten"!I 
land; h~wever, was :round by the Tribumal to be 
"on S\'l.Ch a lim.i ted basis that it does :not amoun.t tG _ 
participation in the oo:m.m.on plan charged in Count 
One.is Opinion 136•37. 

7 NOA 499. 

After The Ansch1uss he said that the Reichabank would 
a1•ays be Naz! ai'"!ong as he was connected with it 
and l11Jci his AuBtrian listeners in the oath to th~ 
Fuehrer.. 7 NOA ~94; see a.ls@ 7 NCA 589. 

7 NOA 428. 

7 NOA 436; Tr• 9071 (May 6) • 

Opinion 137. FaotuaJ. statements in the Schacht 
epinion appear to be consistent with a finding @:f 

either gliilt 0r inno<H~nee; it is pG>ssible that these 
pQrtions of the opinion were written before th& 
Tribunal determined its vsrdie'ti• 

OpilllliOl':l. 112. 

Ibid. at l26•:i37. -
Ibid. - a.t Hll9. 

Ibid. at 163. __ .. 
Ibid. at ]31.-32. 

:n,'.)ido -
Ibid. - e:b 164. 

Ibid. at !.S:S ., --
Ibid. at 156. -
5 NC.A 6841 saa. 
6 NOA 15:.;. 

5 NCA ee. 



91. c~un:b Two charged the de:f'en<fla:rnrt~ with initiating 
wal'" against Poland; tl:l.e United Kingdomi, and. Fra.ncE> 
in S'eptem.ber, 19391 and t'!rther wars thereafter, ending 
with the wa.r against the United States. R.eference 
was made to Oount One .for allegs:tions that the war~ 
were.- in faot, aggressive and the proe.f as to this 
was ©ffered under Count One. The proof u~dmr Count 
Tw0 was thus limited. to setting :forth the treaties, 
agreements, and assurances breaeh$d by the aggress1onso 
These are set forth in Appendix c of the indictment 
and discussed in The Opinion at 46•64o The Tribunal 
mad$ no .:f'i:nd.i:ng on the initiation of war agains·t 
the Urd ted Kingdom and France• 

92. A~quitted under Count TW({l) were Schaoh:t, s·auckel, 
v0n Papen, and Speer. In passing en the eases ot 
Sclaaoht and von :Papen; whose roles had. be~~me 
minor by 1939.- the Tribunal apparently did not 
even consider the possibility of their guilt under 
this C<.'lunt• 

9:5. Opinion 107'0 

94. Ibid. at 137•38. 

96• 8 NCA 695• 

96"• There is a suggestion in the c:i>pinion that another 
.faotor may have beG)n weighed in the determination. 
~f Doenitz• guil~t that in 1944 and 1945 he could 
have urged, or ~rought about, the oessation of the 
aggressive wars, at least when he knew cont~nued 
waging was hGp~less and, therefore, morally inde• 
.fensible. 

97. Elsewhere the TriQunal oastigated German officers 
of the High Command. Opinion ]07. 

98., !bid. at 12es-:;;n • 
. -

"His aotivities in charge of German a.rmam.e:nt prodaetion 
were in aid of the war effort in the same way that 
other productive enterprises aid in the waging of' 
war;- but the Tribunal is not prepared to fin<Ll that 
such activities involve •• waging aggressive war as 
charged under Count Two." Ibid. at 156. -



103. 

1a4. 

105. 

106. 

107. 

I'bid. at 147. The proseoution did not indict 
Fritzs;che undQr Count Two, and the Tribunal waflL 
thus not faced with the decision f!>f' whether the 
use of pr~paganda in the form perfected by the 
Germa.ru1; constituted. "waging" war• 

Since war crimes are well-reeognizea offenses, 
defined in the Charter in orth.od0x ter1ns, 0 ount 
Three of ~the indictment, which charged the commission 
of. suoh. ori:mes, raised no n©w or sign:tf'icant problems 
of construction or proof. Disoussion of the Tri~ 
bunal•s disposition ©f that count seems unnecessary 
as the Tribunal not;ed, the evidence relatin.g to 
war orimes was "overwhelming in. its V(,'))lum.e and 
its detailloooo The truth remains that wa:ro crimes 
were committed on a vast soale, never before seen 
in the history of waro••o They were for the 
most part the result of cold and criminal 
calculation•" Opinion 56•&7. 

Charter Article 6 (c)o 

Tr• 14457 ( Ji\lly 28) • 

The Tribunal OQllCH~d.ed that the pre>(;)f left no doubt 
of the ruthless persecution carried out in Germany 
from 1933 on. Opinion 84. rt stated,. however, 
that it had not been satisfactori,ly prCbved that 
the crimes committed were done "in execution ef 9 
or in connection" with any" crime within the 
Tribu.nalt s jurisdiction.. Ibid• -
Tr. 10295 (M&y 24) • 

lOB., The meaning of the phrase "in connection with" 
an act of whioh the defendant was convicted is not 
olearo The defense contended that the act must 
have been committed in his aapaoity as a member, 
mnd that criminality o.f the o:rganizat.ion w:as lim~ited 
te that act. Seet, e.aa.,Tr. 16126•27 (Aug. 23) 1 
16228-27 (Aug •. 24}, lL6267 (Aug •. 27) 0 'The prosecution 
argued that an a.ct "'relating to ·his position as 
a member" was enough and that the organiza:tion 
could be declared orimina.1 on the basis, not only 
Qf that aot1 but also of other acts. S•e, e.g., 
Tr. li4tll, 16594. The Tribunal seems te have 
adopted the prosecution•s view. 



109. It was th.ought that selt-irrterest on the part of 
the detendantMlllem.ber might resul·t in his adequately 
de.fend:tng the organization.. The Nazi leaders at 
Nuremberg were 1 howeveI•, too occupied with their 
personal fate t~ pay muoh heed to the charges against 
the organizations 0 

l]D. The Ya].ta c on.ferenoe expressed. an "in.flexible 
purposett to "wd.pe out the Nazi Party, Nazi laws, 
organizations and. institutions, remove all Nta2::1 
influences .t•:rom pu'blio office and f'rom the 
oultu.:re.l and ecor1o:mio life of the German peopleo" 

lll. Indictment; II and app • .a. 
l.:U~. Hitler had in fact statedt "The greatest guarantee 

ot the National Socialist .revolution lies in the 
complete domination of the Reich and &11 its 
institutions and organizitions,, internally and 
externally by th~ National Soeialist Party ... 
5 NOA 377~ 

113. See Opinion 97 ... 101; Tr~ 1787 ... 1884 (Dee:. 191 20) • 

1140 See Opinion 91-96; Tr. I.889-Jl962 (Dec. 21 ... Jan. 2) • 

115 0 s·ee Tr. ]732-86 (DEH~1j118 1 19); 3 MWC 98il!lll2'7. 

llla. Ind:tctment, app. a. 

lJJ.7 •· Tr •. 5155 (Feb. 28) ;; 2 NCA:un.5. 

118. 

l119. 

l.20o 

121. 

122. 

123. 

The Yalta Conference expressed determination to 
"break up f'e>r all time the German General Staff •H 

'11r. 2ll.©6 (Ja.n •. 4);: 3 MWC 304J; 'J'.lr. 16297 (Aug. 27) 0 

Tr. 2111•13 (Jan. 4) l 3 MWC 307. 

Tr. 5161 (Feb. 28) J 2 NCA 19• 

Opinion s. 
T~. 5111 (Feb. 28)J 2 NCA 19. Also see Tr. 5702•07 
(Feb. 28); Tr. 16128 (Aug. 22) • 

Tr. 51.62 (Feb. 28); 2 NC.A 209 
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:urn. 
127. 

128. 

129. 

l.~o. 

131. 

132. 

.]37. 

Tr. 515(), 5159 (Feb. 28) ;· 2 NCA 16, lls. 

Tr• 5155•58 (Feb. 28) l 2 NOA 15. 

Tr. 5166 (Feb. 28); 2 NCA 16• 

Tr. 5155•66 (Fell> •. 28) J 2 NOA 15, 

"Even then, the test would not be what the man 
actually knew, but what, as a person of common 
understanding, he should have known." Tr. 5156•57 
(Feb •. 28); 2 NOA 16• 

Tr •. 5154 (Feb. 28) J 2 NCA 7-a. 

This point was made by the defense. e.go 1 Tr. 5l8B, 
t5l99 (Feb. 28); 16075 (Aug. ~2) l 16130 (Aug. 23}; 
]6361 (Aug. 28). And it was specifically refe1"red 
to by the Tribunal. Opinion 65• 

Ibid.. at se. -
'.L'he p1~oseoution felt it necessary to exclude 
Hpersona employed in pu.rely clerical •.•• or 
similar uno.f.f'ioial routine ta.sk;s 0 " Tl'. 5160 
(Feb. 2$); 2 NCA is. 

Tr. l823f!it25 (Dec. 19) l 3 MWC l46w47. This was 
a typical example ef the Hu.ni ty oi' Party and State." 

Clerical personnel of the Gestapo and certain. 
reserve and fringe organizations of the SA~ 
Tr. 6160 1 6176 (Feb. 28); 2 NGA 18_. 19. 

Tr. 6159 (Feb. 28)l 2 NOA lL17. The pr0seoution 
El.d.mitted the power of the. Tribunal 0 to condition 
its declaration so as to omver a lesser period of 
time than that set forth in the Indictment." 
Ibid.• -

138. Unpublished e>rder ann.ounGe<tl by th@ Tribunal on 
March 13 1 1946. Tr. 5735. 

139• Un:pu"blished order of April ~. 1946. 
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140. The prinaipal arguments were: (1) Collective punish ... 
men·b was a denial of f'undamental j'tJ1.stice and pro"lt 
hibited by international law. Tr. 16074 (Aug. 22); 
161:36 (Augo 23) J: l63081i!'t09 (Aug. 27) • ( 2) The 
Charter was retr~aotive in punishing membership 
in organizations which at the time were lawful. 
Tr. 16127•28; 1613?-38 (Aug. 23). (3) Individual 
member$ were being condemned without a hea:ring0 
Tr. 16126 (Aug •. 23) 1 16361•63 (Aug. 28). 

141. Opinion 860 

142. T:r. 5147~51 (Feb. ~a); 2 NCA 9•12. 

1·43. Indictment,, a.pp·• a. 
144. Opinion 4a.,.152. 

1450 Opinion 91• 97 1 102. 

146• Opinion sa. 
147 o filS• at 911 97lj 101B'o 

149. 

l.50. 

Jl5lo 

152. 

153. 

154. 

Ibitil• at 99. But perhaps the activi.tiesi of' these 
uiilf.s wer@·not deemed sufficiently typical or 
not~riQUS to serve as a basis for a finding against 
the entire ss. 

~· at !03; 3 MWC 106""'1.]J 113~1.5;. i1a-~rn. 

The pronc.n:ittion conceded that "th~ ev1.den.ce will 
show that a.:t'te:r 1934 the SA sti:u•ted a rap:I.ci deM 
cline in tts :tmpe:r•tanoe." Tr. 1755 (Dee. Ji9)J 
3 MWC Jl09~]Q• 

Opinion 104 ... 05. 

Ibid .• -- at 10f3. 

Ibld. e. t 104. -
Ibid. - .. at lOS. 

· 165. ill.!• at 1.04. 

156• The Counc:i.1 of Ministers eonsist;ed o:r only six 
members. 

157. Opinion ?07. 
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158* Davi.dson1 21?.• ill•, P• 60• 

Rog~n:> Ma.nvell and Heinriah Ff'aenkel... :. Goeri~Ji• 
New York, Simon and ${lhuater 1 "!~ff_. 
P• 19,. 

!!?.!.C!•, P•· 21. 

Davidson, on. cit., p. 62• 
..::::.a:; -d 

1620 .At Nuremberg, ha waa a.ooused of having set the 
tire himself' 1 but the evidence for this im. a.s 
flimsy as that which Goering used to try to 
oonv::tot the Bulgarian Communist Georgi Dimitrov· 
and two of his countrymen for their alleged part 
in aauaing the fire. 

163. N XXX:t1, PP• 1289 ... 90. 

]64. N xxx J.l, PPo 289~90. 

165. N XXX!I., P• 4110 

166. 6 NCA 357...,70. 

167. bl xxv1, PP• 266..;.67 •. 

168. 3 :NOA 525•26. 

169,. Ibidt -
170. N JIX,, Po 523. 

171. N ix., lh 526. 

17B~ Ibid• -
173. N xxv11:1:, Po 524. 

]74. Ibid., - P• 525. 

175. Ibid., Po 5B9o -
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180., ill.!•.11 P•· 5519 

1Bl. N1 XXX'IX, P• 170., 

182. Manvell and Frae:nkel, !!• illo.t P• :li.74., 

183. N 1x·, P• 569; N XXVI, PP• 276•7S., 

184.. Ibid., (N XXVI)' pp·. 279-ao. -

187. 

188. 

189. 

190~-

].91. 

].92, 

193. 

194. 

195. 

196. 

Ibid• -
Ibid., P• 1:53. -
Ibid.., P• 144. -
Davidson, £!• o:i.t.,, -

I.b~"·' p. 582. 

Davidson, ~· cit., -
Ibid,. --
Ibid., P• 154•65~ -
Ibid.•, P• !55. -
Ciano, El! C) o:tt ., - P• 

Ibid., P• 1zrn, 140. _ .. 

P• 1.52. 

p;. 154., 

138. 

~mo.. Davidson., op., oito, P• 158. 

201. Ciano, op. oit., p. ]5lo 
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202. 

204. 

205. 

206., 

207. 

208. 

209. 

Ciano, .!E.• 2.!J!., P• 477. 

N X:XXV, PP• 458~61• 

N II,, P• 449. 

Ibid• -
N XXXV, P• 423. 

!bide -
llli•, P• 428• 

Ibldo -
2ll..O.. ill.!•1 Po 4620 

2l:t. 2 NOA 609. 

212. 

2J.3. 

Ibi.d. -
214. I NCA 176. 

215. 

218. 

N XXV 1 PP•· 229-30 

Ibido -
Davidson, 21?• ill•1 Po lm~• 

N XV, P• 176• 

N XVI,; P• 622• 

Ibido -
221. N: XXXIX,.. p., 4J314' 

2220 I NCA 187 • 

2230 

224., 

225. 

226. 

N XI, :P• 455. 

Ibid., P• '459. -
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228. 

229. 

2340 

2350 

236. 

237. 

238. 

2~9; 

241. 

Davidl!lon., ~· ill•, p. 135. 

Ibit~o ·--
5 NCA 99. 

N XXVI, PPo 524•300 

Ibid• -
!bid. -
N XLI, PP• 185•94• 

Ibido -
Ibid• -
Opinion 107• 

Preparations for the occupation of czechos].C!>vakia 
a:t'ter Munich were orde1~ed "if her pol.icy should 
beoome hostile towards Germ.any •. '* 6 NCA 947 1 948• 
one of the orders for the Polish attack was 
conditioned. on Poland adopting "a.threa.t~ning 
attitud~" towards Germ.any. 6 NCA 918. Even the 
basic 0rdar for the campaign against the U .s .s ~R~:,, 
the mo~rt thoroughly prepaP.ed of.fe-nsi ve, w$.s like~ 
wise oonditioned on a "ehangE) of attitude." 
3 NCA 40"! 1 4090 

The sec:r.•et minutes of the Rei~h Defense Council 
on June 25 1 19391 at which 26 high officials were 
present,, disclosed detailed prepil:l.rations for the 
cl.assifioation and use of worke:N1 in the event 
ot we.r., Bu.t there was no specific statement that 
a war had been decided upon, much less a war 
against Poland. 6 NOA 718,. 

Herbert We~:hsl.er. "The Issues of The Nurember~ 
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