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Introduction 

The purpose of t his study is to investigate 

the traditi onal Jewish a t titu de toward the subject. of 

juvenile delin~uency as reflect~d in Jewiwi liter~ ture, 

E1.Dd tilen to compare this attitude wit..'l tJ1e modern poi nt 

of vie" of child control . 

'1 0 achieve t .h is end the fo l lowin ... 11rocedure 

was a dopted • usinJ t he Bi blical s ourc e ( ~eut. 21.lM· al 

tne lb.w of t.he • stubborn and r ebellious son• ) as the 

s t o. rt1n5 point, we turned to t he Talmudic sources 

~annedrin pa~es 68b to ?lb and tne Vbimonide~n fo rmu

lation found in the Maimonidean Code Yaa iia- iiazaka.h , 

Book 14 , Topic Ma.mrim , Cuay ter VII. Since , ~ccoroing 

to .1.'rofessor Cronbach , the only r eference to juvenile 

:lelinquency the. t i s f ound r es i des i n tne C:Lboiie cited 

'falJuUdic passa.;e c. nd t.1e .!Jaimonidean discussion , our 

_>r t:;.entation o!' t.he Ra;,.,inic att.itude is based u on 

t hes e t wo sources . 

fif ter a careful study of these source s 

wit:1 t he a id and b-uia.ance of our r eferee, we at. tempted 

to syst.e11atic a ll.., organize the :'2.boinic atti tnde 

tow~· rd t h is s ubJ e~t . 'f11is a t t. i tude d iv i ued itself 

i nto two ..:;ener a l catec ori es : (1) Factors which mus t 



be pr e s ent cu lllula tiv e ly to sup~ort t he law of the 

• s tubbor n and r ebellious son•, and (2) factors each 

of whic h nul l ify this l a w. 

Then , ta.king the conclusions t hus arriv ~ d 

at , a c ompari son was ~rarm \',ith moat.r n ~ttitud1.. s 

toVlard the treat-.ent of juv enile :leli nquents . The 

r esult s of t 1is compari son are present ed in the 

conclusi on of t ll is study . 

I wi~h t o thank the staf~ of tl1e J:ebrew 

Union College Li br ary for the ir c ooper e. tion 2l::i fo .· 

t he use o:' the Libre.ry ' s f acilities . Above all , I 

wish to a.c:imowl e ai;e oy debt to Professor .-,.braha:n 

Cronbc:> ch \l1ose con s c i e1. ticus and 6 cnerot4s ~s sista.r1ce 

ma.ae t he \ri ting cf this the s is ro ~s ible. 

Cincinnati 

May 1943 

" . .:;: . 



1. .oIB~ICAL .3, vIS Fvh. TU.:C. LA ., OF 
..rJ\.u J...ahl....,Iuill> bvN" 

" :./I ..;.oBO hN 

Deut.XX.1 .18 I f a ma.n hav e a stubbor n and 
r ebellious son , t1ia t will not hear ken to the v oice of 
his father, or t l1c v oice of his ;nother, an~ thou~ t hey 
cmsten him, wi l l not 11earken unto tbe.1i:. : 

1 9 t 11en shall his f ri t h er a nd ni s 
.JAotne r la.. h old on tn:.i, and brin~ him out !.int o t ne el::. er :> 
o:~ the city , a nd unto tlle i;;a te of his place ; 

20 and t 11e;,• shall s~y unto the 
elders of his ci ty : ' This our s on i s stuboorn a na 
.rebel l i ous , he doth not hearken to ou r voice ; he is 
a ~lutton, and a drw1kar d - ' 

21 Ami a l l t he men of Jl i s cit:; 
~11.a ll s tone n im •ith stones , t~1at he d ie ; s o shal t 
t h ou put a .. a-, the e·., il f r om t he !!l id si of illee ; ar.d &l l 
r~rr.e l - llC.ll. J:.ee.r , an..:. ;"ear . 

T.ae s ect.ion of the Book of Den: ero?Jor.~:1 

ce!.t:·al ~o :nr study as :ioiea a ..>ove i s chc.pter t'i •enty-

one , verse s e i 0 1lteen ti1I' ou~1 t\·:eniy - one . 'Ine lar e r 

!'o:· t io:i of t h i s l.!!1~..:.ptL l' .:.e: • ..!..c •.Ii t . the \' a.:: i o~ 1:- \;s of 

ir:: ···! •• ich 1·;r; ·i re intcrcst e .i i s :iLc.. t \1. J ic;1 de .:.ls r:i t.1 t .'le 

rela tion s hip of pa~ent & ~nd children . 

'we _osa ic l a''• r e c oracd i n tni::> c &.yter of 

JJ€ute r omay c;;ives us o. p i e t ure of t.he f il i a l r el.a t i ons!up. 

F\.. r t lJer ,Jore , tu e£e VE: rses p r e scr ioe t.ie beneral !lrin-

c i :'l les by w11ich f&...'.lily a.nd domest.ic l i!'e i s 1.0 be 

re .,ula ted , l:)pecifyi1. t,; a c a i:. e ( 11 s t u b .,orn a r.d r el.l J. ous 

-3-



son") wnicll uiig11t occur. 'l'hese .Terses find. t ne:r.-

selves amon6 that .µ-oup wnich c vmprises the •code of 
l 

special laws· . ~b1:e t~e particular law of the 

" st.ubbo:rn ana rebellious son " is peculia r t o Deut-

erono!:il.Y , re~;iect to\';ar::is par ents is i nculca ted in t h.e 

.:Je:ca. lo&i..e itself . ~ea th is presc-·i bed in the Book of 

the Coven&Lt li.:.x . Zl.15) as t he penalty for smit.i~ , as 

?.lso , ir. t.: e sc.uie code (l!.x . 21.17) and in the noiiness 

..: ode (~1.:v . GO . ~) , for cur!> i Jl6 , fathe_· ana motne:-• .1.n 

.ueut c ron o.1ly 2? . 16 ie t 11u.t "set l. etn li.:;.rlt ':Jy ais fR. ther 

or ui s motner " is :;>r enounced. a...;cursed. 3 oth in Jer. 5 . 23 

anu i n ?salm 76 .6 t!le \lio r ds ~"'\ul• "'''0 I-:> ar-: em9loyed t o 
2 

saow~isobedience ana r eb: lliousness " a ga ins t God. 

Deuteronocy 21.19 "and shall brine; him forth" 

cf . .... eut.17. :> , ;.2 . 21 , 2 .. --"unto the eld er s of t he c i ty", 
ra.k 

- 4-

w~os~ auty it w~s to cogni zF..IlCt of offence s a~ain~t so~ ial 

and family ri6 ht:see on 19 . 12 a na 16 .18 . •And unto t he gate 

oi· his place• sic;;nif i ed t.ne J rie!'ltal forl.r.l in vJlich the 

elders sat a nd where the law was ad.minis tered. ~s ~riv er 

~,oints out to us tile "c;ate --:rtore ;i r operl y tae .;ateway, 

with a de ?t~ correspondin~ to the tnickne s~ of the wall 

in v.·h-c h it was constr u1,; ted , !laving a ~ate at the i nner 
3 

and out~r ends , and doubtles s seats along each s i d e . " 



The words 1c?11 r~. glutton and a 

drunkard" in Deut . 21 . 20 are intended to hint a tbe 

ground of the young man's dubborness and disobedience. 

Smith, in his commentary to Deuteronomy, employs the 

word "prodigal" --"one who lavishes or squanders with 
4 

ltP· di ~ is found The same combination 

in Proverbs 23. 21 "be not among those that drink wine, 

-5-

that squander flesh upon themselves• . Hertz's commentary 

Upon this particula r verse points out that r~~ 
includes not only gluttony but i s a term for ... general 

5 .. 
debauchee--'riotous liver•. 

After tne la<i had been adjudged a "stubborn 

a nd rebellious s on•, it was the duty of "all the ~en 

of his city" to stone him - Deut. 21 . 21 . It \Vas to 

the common interest f or all to take part in putting 

down the wrong . 

The Biblical law of the"'"''' '\'\le> 1~ ins i s t ed 

on respect bein~ :piid to parents . liebrew ~oralists 

did not hesitate t o commend t he rod as means of eduaation 

and correction; the father' s authority, however, was 

not despotic. The nebrew parent , according to this law, 

did not possess t.he power of life aod death over his 



child. liowever, a.n incorrigib1e s on \•hom milder measures 

f a iled t o recla im, mi0 h t be tried by the elders at the 

gate, a nd wa s lia ble t o death oy stoning . The parents 

must first a ppeal to the decision of an impartial 

tribunal; \thile the death-penalt y could be i nf l ict ed 

only by the community wi t h t he sanction of t hi s t r i bunal. 



II.• · FAClv~ ~llICli utbT :BE ?nil.~T ClOOJLA.TIVE.L.Y TO 
bUPPvRT TbE LAW 

The law of the ~""\ 1111 "'\''•uo ,~ • stub'born 

and rebellious• son is a pplicable to a child o.nly 

from that period known as the beginning of adolescence 
l 

until nartial ma.1.urity. ,•~nl\~ l1~ f ·7v ~_., 1\t,a~ 'd •~7'" 

.uur~ng this period the child is referre d t o as a 

ae distinguished f rOlJl a man ~.~ tt•c or a minor 

Yishnah is careful to point out that t he law i s not ap

J..;licable prior to complete pubescence . l3ertinioro in 

colDl!lenting on tbe l a tter point informs us tbat. the child 
2 

must be a / '? subseque nt to incipient pube~1cence . 

i.:aimonidee in commentinb on the lia.bility of 

a child as a "'' .. ' '"'• \'> sta"es that we have learned 

from t r adi 't. ion that a lad is guilty as •stubborn and 

_,,_ 

rebellious son• only af ter he bas rea cht d the age of 

tnirteen yea_ s and one day and has grown two pu bi c hairs 

and has reached c anplete pubescence : 1' ¥'IMP·' ,,.,. 13'=> tc.;) 

• J\f IC ',~ ~n~ p1•1 \\Je '1'V( efp I"» wfer ~J ,.,, ,..~ 11•' 
3 "':)• t' ~ ) ~ 'l •t•P '1 f _,. •"\•~ 

.Both the Mis hna h and ~imonides clec:.r l y point out tba t 

a minor is exempt from the penal ty of a •stub oorn and 

r ebel l ious son • since he does not come witbin the scope 

of t he comma ndments ' Jll3fl~ ~r :>I" ltti) •tr, 
,J' ter the l a d bas rea~bed complete pubescence, :..taimonideb 
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sta tes Ile is no lOil61....r unde!" parenta l c" r e '.U-C • ••'l V ~ ·•~ • "-,. 

~.d t erefore i s not likel~ to be s t oned as a •stubborn 
5 

and rebellious son•. 

The Gemara a s i'.'ell a s !!aimonides points out 

tha t the cx tre;ne limits of e. " stubborn and r ebelliout:. son " 

u-e only t t re t. months ''~ tC' l.J'IC" ~,_,I "'''o \ P \ • ,.,.. ~~ 
6 1'.a imonides furt,\ P.r cietines t~us period 

fro;n t he ti.::ie that the chi ld :irodnc es t wo hairs . - e f r :-tcer 

c;;oc s on to say t~'t if t he boy 3 r ew <>- bea rd , before t he 

t . . r ee ::ionth period bas elo.ps ed , he i s eY.er.ir t fro.1l ia bility 

a s e:. -;"""\ ate I '"'~•b [1 · ? 

,_ ch i l d :nust be a ma.le in oraer t o be Held li t.!>l e 

1. 0 t~t t: h9 r b e of being a "stubbor n ana r e bel l iot.s zon ". 'l'hl.s 

is clearly stal.~<i in ~te !.J.shm:. h wnicn reads : • ,,:ien a Ma.'l 

tias a .>on; not a. dau..;nt.~r ••• 
8 

l\? \t<;\ \~,\?e''c~ ~·~' '~ 
Li kewi 6 € .. e r ea ll in t i. e Gcmara ; •It n a s been "tat.g ... t : ... • ~i..neon 

sa in , Loe;ically , a da. t;;h t er &llould co.ue within th .. cop e of 

a • stubborn a nu ·t b el lious child', since l!laDY fre _ucnt ne r 

in &n, but t .• a t it i s a d i v ine d ecr ee : ' a son ', butnot a 
9 

ci~ue;h ter. " 

:..S.iDoni .... et. J.' url.tl• r p oints out in t !lis conne c ~ion 

tna~ l.n t chila ruu~t be u mal e in ord~ r to be aeld li~ol ~ 

w1de r t.~€: l e.\\ of t!!t ~"'\1,el "'~ 10 11'• :ie ~ta t.~s : l"• .. ~n ~"'\·Jt 

~.s \'l? ll'J\~'J ".J'K 1'?~ \?,c . "'''' "°"'''> J? fj'l>'P ,~ _ _., 

'.t? \C~ I \~ ""\I''<- J f . e• \<. '.) ~ ' l\ e I ;\ \• :hl? ~e II~ r "°'~" 1 ,.,,<? 
.J)\J'~niJ•<• f'c.,~ "'r' 



·1~ is tue dewree of scr ipture tu.~t the •stubborn and 

r ebel liOUb child' be stonedt but v ile female i s not judged 

according to thi s law for it is not t 11e pr a ctice of t h e fe!.&e 

t o 50 to excess in matters of eating a nd drinking a s would 

the lD.a le, a s it is ea.id, a. son ana. 11ot a d&.uohter ano. not 
10 

an incii v idual of una.etermined sex nor an Arrm~_, .. trodi 'te • . 

Li1..ew:i> e -ai 111onides qu~lifi es tue s'tat.e ... ent con-

cerning the sex o f t ue c hilci by add ing t ne v;ords; ;\ ·~·t" J)' 

i" 'c '"' 1' ~ ~ _.._. \? "a male from t he t ime of wa rning , • 

or as a not .!ler variant has i t "''~ ~ae11 pa ~"~e ~...-

"a male from t ne i;ime of birth •. lie .uakes t 1 is ; oint 

quit e clear r:ilcn h e stat es: .. ~ ~ l..J.''c "\ .)~ ~3 .. ..JI 

~"" Ull '' 1 
O I? "One of undett r llline d se . \,no 

was opere;.t.ed u~on a na wa., found to be a mal e cannot be 
11 

c onsiuer~ c a · ~ tubborn ana. r ebellious s on.• 

' e next impor t a nt pro!>l em i n c vnr eel.ion " 11..a 

t .ae "s t.l.Abborn a.11u r ebellious son• i s: Una.i-.r w.i.a t ~ondi't ions 

~oes a cnilu become lia ble ~s a 

lli.sHnah ;>oini.s outtna.t a child i s l iable wh e n he ea'ts a 
12 

t a rtel.!R x of meat, a mi dr i nks ha l f a .!.Q& of It6.lian » ine . 

n • Jose i n t ue wc.J"1€: t e. t s t a "L e s t h a t one iau c t ea t a milia 
13 

of : 1esh 2.l'l a a 12.& of wine. bince u . Jose dou led ~n e 

&'.lount of W'."A. ne ne c essLry for e onstWlpt. ion, .. e are l e d to 

bel i ev e tnat the t arterna.r i s half a ~· J-... ccor din0 to 

- 9 -



:Bertinoro , hott,ever, the l aw does not fol lo\1 t.a.e rulini; 

of .n. Jo be• Maimonides , in f ixing tue amount of food 

nec e s s ary to cause one t o b ecome a ~ ~ '"' ""l~ '0 I 7 if 

eaten , use t lle measure of i.ae dinar . lie states : if 

one 's eatin~ i s t ue flesh of cat tle anc one fin is-es out 

t ae pr ebcribed amount necessary to cause him to become 

1 10.bl e as a "stubbo:-n anu r ebellious son• evitt1 tile flesh 

Of fowl, he i s then l i c..ble . "'\ P?M •~ '> ~.;:,ac ~~(' p 'ti 

~.,,." '~7 " r·'\J'? P'Pff'ttl) t·~eo, ;')""'"? 
?' 'S\ 14 

Tne Ge.uia.ra ~ t.atcs tua t. • • ..a11an b • ..L.:>ladah 

said i n n • uuna • s na1 e : • a e is not liebl~ un1e~a he buys 

meat and wine cheap l y anu consumes them, for it is written, 

He i> a Zol el, anci a ~· 

..1.5 

na~ni i n commenting on this st tement shows 

i s <:. pl~y upon ,., oras . ~\,~ "glutton • 

wi t.il ),~ • cli.eap• . This uoes not prov e 

t:na t ther e 

i s cormec t.ed 

the :ioint 

in quc~ tion but merely l ends su ;port . Furth\. r tn.e Gem<.. r a 

stat.es tn... t n • ha.nan b. J.ioldah sai a. in i\. huna ' s H~e ~ :.ie 

isnot liable unless 11e c.ats raw m1..a t a.na drlDAb unuiluted 

wiue . '..1.nt a r ~umen t. i s present c: d , h ow ... V • r , t 1i.c.. t rtaobah o.nd 

.L\• Joseph bot!L bay : I f he a't.e rav. meat or urank unu.ilut. ~c 

\.i ne, 11e dCJ~ & not become a t stub b orn an u rebellioub son• . 

To 1ohi ca .~bina r eplied, by ' u nu iluted wine • insu f ic .:. '- nt ly 

a ilv i. l.d ,·,ine i s meant , c.1. _'aw meat means only pe.rtial l y 

-10-



16 
cooked, like caarred me~t eaten by thieves . In a note 

the boncino transla tion tii ves tHe followi ng expl e:.nation 

of tlle above . "Tnic:ves, al\\aJs. fleeing , tu..\ e n o time 

for ~ro?erly cooked meGt , so t ney place i t hastily on 

a very hot fire , witJl t.1ie re- uit that it is pa.1:' t ly burnt 

and partly r aw . .ha.tin~ such me&.t ann drinking strong 

drink is a sign of' a voraciousness end drunkeJ.ess ,.,Jlich 
" 17 

just i _ies f ear for his f'uture . 

Tne source of t.ae s t olen food or tn~ money 

to purc!lase the food nexi:. C0.1'es und1 r discussion. The 

l!ishna.h points ot..t t u.a t t he. boy may u.er iv e his _ood by 

s1.eeJ. ine; it f rom othl.rs an -.. eatin g iiis i ood at iw..u~ ai.u 

ye t. he i s i.ot consic.er cd a "s t .• bborn a.Ill rtbcllioua son• . 

vn 't!le Ot.uer hanci t t.L.e J.LsbD&. iC t.e;,. t SHO\•S t!lc t. !le .uay 

s i.eal f _·oo ~i s f a tncr an~ rootner c..nd eat t ._E:: - t olen 

_ t ;..ff at home <:.no 1e ,.ould n ot be !l~ld lie. ble a.:. a. 
18 

\\"'\\Ill "'\~•O ,9 The !.!i shna. ic text is bt.s t un<l -. r :,, t.ood 

w11en Cllart ed as belo . : 

~tea.ling .c.<:i.ting uuilty 

ii owe. tlOme :No 

:~o ..• e Jutsiue Yes 

vutsid.e ~ o:ue No 

Ju t:::> iQe v1.a. ~ iu e .10 

•.• Jo..,e • son of -·• J i.a.ah a.uds in i.!.d.s c unnect.ion til<...t 

tnc: boy mu .. t stea l th.:.. t .,,hicn b 1.. l.. .. nbs to both pa. r .. n is 

-u-



a.nu e a t. t he stolen s tL<i' f away from .h0 ... e; then he ca n 

b e He ld liabl e a s a"stubborn and rebel lious ~on" • Ber -

-r. inoro in COI:l!.llen ting on t u is l a st ? Dint t ells us t hat t he 
19 

law c.ocs not f ollo\1 h . Jose. 

·.Lne U.el..'.la.ra vc;r :,· l ~ci:... cally !.oint -, tu t he ree:..son 

tl.U::. t onl .;t \i11en t n boy s t eal s f r o:n h ome and c ats 1·.u~t He 

!l. 5 st olen, only t w .. r. ean he b e: 11eld ai:, a •stub .Jor n at. d 

:.·e ·o~ll i ou s i:.on. II •If ile o t .J le of His Fat h e r ' s a.Del Ate It 

r eacn, he i s a fra i d ; or of btra.n gers and a te in in t nc 

do:nain of ~t. renci ' rs: t hough he i s no t afra id, ye t it i s 

not easily w1 ihin ilis rea.ch ; t.< OW much more s o if .1e s tole 

of .. tra ne; cr s anuai:.e in h is f <;. tuer ' s d.ol.ilain, t n.is not b e inc; 

ec:.sily c;.:1. t a.i na. bl e , a i.c1 h e in ~ ... d i ti.on , i ::> a :·r ci.id . U1.;; il 

ll.c ~'teals of .us f athe r ' s "-•'U ea t ~ it in t •.t d o..zi n 0f 

i s easily vri tll in ll i S re<:.t!H a.Lu uoc s not 
~o 

-1~-

::.. t.1.·~nt:>._ rs, wid ~l1 

" 
cc...u~e llilo fear . h r, ote found in t. .• 1:: uoi,~ino t r ::..nfo. l ::..tion 

of t. • • t:: TaL!lu<.l ~anl.edrin state _ tha't :;;;. boy .. oul C. b t. :::.fr c.id 

t o l:> t ea l f rom i1 is f a t,;i. :- , evcnt:Lough tll~: t :i. i c h bel ong s 

t o .ai s f a 1.11er is easily v. i U i i n i1is r ea i.;h. As c;.. result, 

a boy v.oul d. like.LJ "do thi s of t <:. n , anu ! i.t nee y;il ... not be 
21 

l eu. int o evil '.:a.:ts • " 

'l'..t Ge-1aru. f u :· t .. t r c 1' .. r i f i es the s t ;;. te,~er. t 

of .1.. J o:::ie ::;un of ~ •• Judc.h i11 .. _1_c . ! .ae .,,, ici : Until .L.e 



~t.ec.i.ls Of 4iis Ji'ather ' s an:.. l401.l1eI's . " I t .. oulci seem 

according to t he intl. r preta t ion of the Gemara t hat it 

~. ould be itlJ.,ossible to steal a ayt.u i nc; b 1.. long in..s to h is 

mother , bl.nee · .. 1iatev6r a •·oma.n possesse s belongs to ner 

-13-

nu ... bc..nd. J. • • Jot- e , s on of J.\e lisnina answers tl!is diffi cuJ. ty 

b~· _ ointing out t . a t t ne ~tatemer~ :.:iearls me b oy r...ust s teal 

froL'.l a 11H:al .Prepared f or n is f ather a n c:.. mother. Howev er, the 

Geuu.ra fuJber ut~tes t ha t according to h . Eanan b . ~olad 

wtJ. o s oke in t.ht na.roL of .ie :i.una : •E.e is uot liabl e unl(:: :: s 

he buys r.:1ea.t a.na i '"i.ne chec:., l :,' ai.u. consume s t.nem? • --.But 

!.lay tnus : f ro:n t na m ... ney se i asi de f o1' a .a· a l for .11s 

fa'ttll, r an .. Jot11er. 

uer uaa ~iven 11er s vL.Jetninr; an\! said t c 11 r, 'I stipul a te 
22 

w~t your 1u sba nd shall~, L no ri~l ~b t her ein.' " In 

e •. plainiug the:. •. oro.o of the Gemara. •from t;i~e money s et 

a~lde fDr ~ me~l f or 1 i s father an~ mot.n1.. r ", .~shi ex-

~lf ins t ne.t t l:e motJ.l ... r li.,as a n t::x clu h e sac.re i t. this 

monr.:y $ln~e it is thL oblit><.i.1. i on on tue a rt of tne 

u i..sband t o : i.~ ovide food for .uis ,, ife • 

..a r. u i in co.11 .... t: lltini; on : e b tr. teIJent .. le:. ... e 

by u • iianan b . J..!o lad i n t . c m.ne of~ .. . liuna : -:r<"~"l\ \~'I< 

~ t I '• - \'' ):> \t. 'I ~ .... ~ \~ ~ ~j - ,.,, • Jt.,,C" ~c- 'I:"' ' ' , ... ..- • lie i s not li a ble 

u •. 1ess .ae buys ~'lee.. t an '· ne c .!ef.!)ly 2.J. . c on~ 1U11es tiler.i " , 

strebses t.1€. fact. t.ra t th~ chila i !:. u-ui1ty only \;!. 1.. n he 

i:>l.ea1 s t .ue mone., c..ud • urc11~:.es t.1 _·ood a nd drink che-aply . 



:,;3 
...... illlor.itles points out t n is f c:.ct very defini t e l y a l so. 

Tue r e &.son for t 1-e s tres sing of t a is point b,; l<asJb.i ana 

Lfaiillonides lies in t ..J.e con s ide r a tion that , i r" T.1 e cn ild 

cannot obtain t he food and drink cheaply, h e v. i li not 

be as l i kel y to attempt u1is thievery aua .... onsequ1ently 

~ i l l not go to excess . 
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The assoc i a tee tne "stubborn a.1H1 r eb el l :i ou s s on " 

cuooses is cons i der 1.. d an importan t factor i n est~lblishir.g 

a i s lia.blli ty . Futlle r oor e , the occasion a t wuich t lt e 

food o.nCl .. ine is conf>t.:.med a l s o !1as a n impor\.t n t b earing 

in t.hib com e c i. ion. li'roui "ne ~em.ara comi.Jen t U ;JOD tile 

l:3ta 1. e.neni; "' 13H l'"'\ 17'1\it S"":,,(' " I:f Re .n i.,e In A Collijpa11y 

(Celebra ting ) rl ~libious hct • ; "e ~10tlt inf~ r t--<:~t i f 

t llu boy ate in t u c ompany among 'Ii.I. ch \1 re pr e!len1. 

rascally ar. li t:or thless !'l!of-l t: \.uo · .. er e .. a rticipa t :inc; 

in a non - mi zwa.h aff a ir , t h< boy would tl.en b t. c oJJbi d Lred 

a .;'\"l itoill "l"l1a J;.. • H. Abba11u said : • lie is n ot lia ble 

uniess h e eats in a ~ ompany c onsi &t. i ng ent i ·ely M ' g ood 

for-nothi~s. But ui d v:e not lea.rn , 'If He J..te I n J~ Com-

p~ny ( C~lebratirg ) h helig i ous ~c t •••• lie ~oes Not Become 

.h •• eb e l l i ous ~on The reby ' . Hence , i t i s onl y 'oec c;..use 

tlwy · .. er t celebratint$ a re l -gious a ct, but ot!.er\.Jlse , 

\Jle bt. oor es a reb ellious son) even if tuey are 21o t c.ll 

wa:H e l s ? T11e lii silna.l1 i.,1.;;ac.a. ~ thc..t. ev en i f t.Lley '" er~ ull 

.,,·a s t. rels , yei. if t11e \.ere <Eleo_·~t.ing a1. a mi_\\2.Jl c-.ffc.ir . 
~1 

ae i~ not li~ble . 



I t is definite l y shown i n t he Gema ra , by 

the ua e of the b i blica l phra se 1.Jf ?? CJ•U~ U..J•1c 

l.hc.. t t.he parer.ts mubt be dis obeyed in or der f or t 11e 

child to be li~ble as a. • stubborn am rebellious s on• • • 

And. \,n.at is t Lte reas on ?--l.be Bibl e reaG.s \..J\,l?"(eue> l.,&.l•te 

.11e will not obey our voice; t L.i s excludes d i s obedic nee 
25 

to God' s voice. llasui points out lJ::L&t in t uts phra s e 

f r om .Deutt ronomy XXI. 20 'the .. ord IJ Sy? is uaed. 

as aistingui s h (..u f roin e i ther IJ'.Jil\1\7 or 1.J'''1? 
... e se1: , 'tllew, dl£ t in order f or tne chi ld t o b ee ome 

l i c.ble as a ~""\ ltll ""''l•• I-;. he mu st disobey boti. pt.r~1 t~ . 

Both pa.re11ts mus t l i kc\.ibe be .illing to 

bring clla.rges against t!E chila . The Uishnah ~l ~arly 

bi u te s t .l'll.i t b otu t ue child ' s f a ther ana mothe r must 

concur in bi~ condemnation. 

.aa.s..(. ine ciulci lic .. b l e as a "' tfll "\ "\ •• I., such as; 

the a 0 e of ~a~ chil d, t h e sex of ine cui~d, tue acts 

perfor med wu icn c a use .tlis lia:olli i:y ar.~ e.gair.st \'.hom 

i:ne ce :,cts arE; committed. Now we turn to t ue final 

warning before t he child becomes•a stubborn and rebel

l ious son" allh tllen t ne subsectuent tria l by an impartia l 

t.ribunal. 
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In or aer for a child ~o b e liable he must 

ha.v '- been '"ar1.e d ~rior to llJ.S commit.ting his act of i n

s ubord.i11ation. .This warnin g must take place in tue 

pr~sence of three persons a ccording t v t he Misbn&h> 

ti1en ile i b bea t en . I :' t he l ad iransgr Ls e c..._.ain a f t er

wa rds , !le i s t r- ed by a. c ourt o:.:' t wenty- thl"ee , bul. he 

cannot be s1.oneu unle~ s t he three original .i t nesses 

a r e pr esent; for it i s \r1tten, Tnis ' I s Our Son, as if 
26 

to .E>a.y , "T11B i s n.e wh o was bet.. t en in your prc. sence ." 

'Iue uemar a. q uebt.ions t.c..c n<:. ce ~si ty o r: l.ilc 

aui .. oni::.uinc.nt bef or e t l.I'ee ind ividua ls. ""hy s o? ··re 

not two sufficien't? .kbaye a11swered: The Mis.email 1nea.11 s 

this : He i s admonis.1...t d i n t ti.1.. t11·esence of t wo , and 
27 

ordered lashe4 by a court of tare~ .• Two individuals 

i:iu st be pr es e nt at the time of wa rning, since the lad 

ce:.nnot b e executed on his parent ' s t.c st.unony a l on e . 

iio~ever, it i s necessary to have ~hree per bons or ue r 

lc.sh~ s. ...;;: l.llloniaes s~ot e: s ev en lLore definitel y , in 

i.h i s connec ~ i on, 1.b.c..t in t i _ (; event. t.llat. l c..sHes mu ... t OE 

or er e\. f or l.bt.. child , tnree p~r&ons mu1:>t coiapris e t u.is 

cou _·t. J:io,.. ev e r , .ue also ~. oim~~ out i.a t. t onl ;,r 1.v,o .. it -

n e s ses a r e m ce s ... ... ry to testif~· t ... ..c:. t 1.lle youth .ru..s com-

-16-

i t. l e d t!l ... crime c au s ing him "o 'become liabl e: . UAimon L:"e& 

.a .. " c s cleo.:- t. v u;, tH· . t a ft er t.b.e boy has been war ned 



C;..0-.t bea ten anci tnen st. i ll p e _·s is t: s in nis a elinq\,en cy, 

h e mubt. .Je brought b efore a court of 1.wenty- t tl.r c. e among 

\\Dom the ori5 inc.l three indivi ual5 \,ho or derecl t.he l ashe s 

wust be pr e sent in t~is l a r gt r court . v r a s t n• ...ishnab. 

put.a it tJe word& found in Deu~eronomy A.X I . 20 

Tnis I~ Our ~on , a s if 'Lo s .... y , 11 T .. 1is is ne wlio ;,as beaten 
28 

in your prese1~ce . " 'l'lle e:.:.,.na~i s b e i r t$ plo.ced on T...AI.;) 

via; t.o s.~o\,• , acc oi~<ilDc-S to lia.imoni des , t LG.1. t.h 1.. boy is 

Si:.Oned only i f t.t ~ jud.;es b efore \\uOlll t . • e b oy -.·1as b e e:.. 1.. t..D 

arc !)r es ent . f '.J,P\C") ~ e\e f e \~·e ~ ~ ~ro ..l l.J"s<I 

2 9 ~\.) ae> ;'\ \'~~ ;)~ "')\~ \J J? ' .. u~J e 

If t.l1is lad , who a as for ma lly be e n tried 

by a court of t .. e nty- t .• ree c:..n-.t ser. t. -enced , esct. ~Je s after 

. .is ., r i al · •.. s com9l e t.eci. ano. sub&e~uently the ubic Iia:..r 

c~e t.o -urround th~ sexua l :. 01,e co ... plet e l y ; acco:a.·aing 

-17-

t.o t.u.<: ;.4i bhnaJJ. , ue i~ l h. ::>l e t.o t.aE: p e na3" o f t.uc: •stub

b orn r.:.na rebellious s on" . r=>'"'c' t\"? u·~ ,,~Je' r\fl 

3~n \ \]\ f\1\~ \ ~ ~ ~ · i''°' .Lfa. i mon iaes boc..s even f c.r t u ... r w.hh 

ne a~s~rts t tU:. t i f i..Ll(.; tri a l of a lad 11<.. f. b een c ora:11 e ieci 

anll t l l. tlaS been J UUued a ~~ ltfl \""\I 0 r;> r-..nd t rten flees , 

even 1-Liou.;h b.e r.:iatu_·e subsequen t to t hP j uagment , he 

.. 14-y be st>ned ·:,heneve r he be :)Unci 1''~ tJ' '\ ""'\•~Jetl P'~' 

31 ~lb\ ~3tP f> n~ \~ r1~v \V..., '' 
• ..i- i..uon 1de .. sta t . s t!lt. t s'..lc.: h an indivici.m ... l it, ~01.~L1erLd 



a s dead; once sentenced he i s consi cier ed c.. s dead and 1.he 

al tered s t a t us of maiturity a oe s n ot fr ee hin fr om the 

penalty . 
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lII. FACTvllli .Ar.C:.I vF .. ::uc:. NULLIFY 'l'W!i k ,. 

We have saown i n tae: pr~vious section of 

this thesis tb.a t only tht iaale child who has come 

wiL.i:lin t he scope of t h e commandments i s li~ble to ~ae 
32 

)ena l ty of t he • s t ub oor n and rebellious s on •. Con -

ae~uently , if tie la d i s a mi nor 11e has not yet rea.cnt:d 

t.nat s-c.ac.e oy mor a l responl::'. ibility involv et. on rec..cbing 

-19-

the a.0 e of t_.1.1rt.een year s a nd one day , ana i s not subj <. ct 

'\.O t !le l a.\\ • Lik E. \, i :e: , "..llen • e rc.ac~'1e & t tlt. si,e.tus of J.an-
33 

nood \1.nn..n~ IT.S q~p'P he i s 110 longc. r l i~ble . 

l 'he c oncii tions \o; hic il .n.:;.ke a bo.f of i, . t corr1;ct 

a..,e lie:ol~ to t h \:' !)Cna.lty of t hE: ,~""'' "l,eo I-=» a r e UlG.IIY• 

Furtaer more , all of these mu s1. E.>. i ct in oro.er for t . t: l aw 

1.o apply. lla.1..ionides s tw:1s up tht: Talmud ic p osh.i on by 

ex plaining ~lut~ony an~ inebria cy to ~ean t~c condiilon 

\'lnich r e :;;.ul t s f r otl r avenou s e[ tin3 a l.C:. d::-in ~~ing . He 

. • lt-h) rr,JE> 1'3,., r :)6 '"" :\\ \C)tf lC?I DI '~.j .r1 t es . 
J"HJ.J);>~"'\? \'' •.aU?\) tc'?•Ot ~IJJ"a?r'",) "\~;i. f.:>,l~~ 

"Gl ut t O!'l.f a,(... dru llJ,:e1,e:..s , v;e h.ave l e<..rned f r am trc..t.:1 t i on 

1..u~ "t tn~ .;lutt.on i s one v,ho eats mtat ravenously <:;.l!U t.~it:: 
34 

dr ul'l.1'a r <i i s on e · .. ho dr : nks \'> i ne r~. v ... nou~lY • 



;)5 
liowever, if the J "ltl..)" ,, }..!> •c "uns eeoly 

e~tin6 " of the lad takes pl ace an a company cele-

bratin~) a reli0 i oue act even though all those 

pre sent at this affair a re good-for-nothings, the 

lad is not considered a • stubborn and rebellious 

B.:>n • • 

Forinsta.nce, if he ate at the ceremony 

i n '*1 ich the par tici pants ha': e gathered for the 

purpose of interca lating the month, he would n ot 

be held liabl e . But according to Bertinoro, a t the 

intercalation ceremony they normally ascended only 

with wbeat bread and bea ns, and the l a.a brought up 

meat and wi ne and ate . Yet, s ince h e was engaged in 

-20-

a r eligious act , he wo~ld not be likely t o go to excess. 

Likewise, if he ate t.ne second t i 1:.he in Jerusalem he 

\.ould not be liable. 5ince he eats it i n t he normal 
~ 

way, he is not likely ~o go to excess. 

lfJ'.t Re Ate Bebelotb Or Teref otn, AbODUnable 

Or Creeping Things. Baba said: If a e eats the flesh 

of fowl, he does not became a 'stubborn and rebellious 

son•. But did ~e not learn: If He Ate Nebeloth or 

Terefotb, Abominable Or Creeping Tbinga ••• He Does 



Bot Become n Stubborn and Rebellious Son' Thereby. 

(This implies:) but it he ate (the flesh ot) clean 

\,fowl), ue - does ?--The 1'ishna.h ref era onl.y to the com.:

pletion (of the neoeaeary amount). Tne note to this 

section in the tiocino translation of ~nhedrin point• 

out t.ba.t it he ate leas than a tartemar of permitted 

f l.eah, and completed it by eating nebelotb etc. he ia 

not punished. :But if the whole tarterma.r was the fleab 
afl 

of clean fowl, he would also be ex911pt. 

lf the boy'e eating irrvol.ved a religious 

act or a t =ansgreseion, even thoug.ti these were pre-

acribed by the Rabbis, the boy wau ld then be exempt. 

The Gemara explains t.ba.t by a :;>l~tt ") c>~ is meant 

the m~al for comforting mourners; t ')'.>r k ·lf)P )? ~ 

~eans ea ting on a public fast day. Again, the Bibli cal 

verse is employed •be .will not obey our voice: t uis 
38 

e.•.cludee disobedi ence to· God's voice. 

Jlaimonides points out in connect ion with 

tbe lad's stealing and eating food that even if be 

stole from bis faber and ate in anot -1er' s domain if 

t hi s eatin& was in connection wit h a relious act 
39 

preseribed by t ue rabbis, he is exempt. 

-21-



In connection with food stolen from a ia 

own home and the place the lad chooses to consume 

this food, we nave found many possibilit:ea wn ich 

e}:ein,9 t him f'rom the law. We have found, for example, 

that if the boy steals at home and conswnes the stolen 

stuff at home, he is not held liable. I fhe steals 

away from his own home and eats the stolen stuff at 

home he is again not held liable. Furthermore, if he 

steals outside of llis own home and eats the stolen 

duff away fro~ hie own home he is not liable. l n 

exempting the boy from liability in this connection, 

there is both the element of Cear and also of the 

rel~tive .bards.hip in attaining his desire to steal. 

l '.ne Gewara points out t .,at c ile it is easier to 
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obtain the desired food in bis father 's domain t.he boy 

would necessarily fear the arrival of hi& fat.her an~ 

cionse~uently of being caugnt. On the other band, while 

he is not as afraid to steal in t be domain of strangers 

as he would be in his own home, this is not easily 

accomplished. A comb~nation of these factors :.aa.kes it 

relatively difficult for the lad to pursue an evil course. 

Among the ca tegory of factor s exempting the 

boy from liaoility are those which dea l with the manner 



in \·,.u.ich t he f ood has b t:en pre pa red or t he ~ tate in 

w~ich the food is found . Tue G-emara sta tes t ho.t he is 

no t liable unless he eats raw meat and drinAS undilut ed 
40 

\, ine . Jlaimoni des adds to t a is poi11t t.he a.i::,cussion 

conceL·r11ng t11e sta.1.e of the food: f• ~J\ e I 'n "'lP• ~IC. 

..;'lj? 7ttfQJ ~· p~tc r'~' ,~,~ '"\? :\\..le ..,~~ ~n 

•If the boy eat~ -·aw roe.:.t and drinks unf cr u e ni.ed ,,·ine 

he is t-Xe!!lpt, for :iL \':as mer e l y an acci dent ; no mc. n i s 

able to 0 0 to exc ess t uer e in." Further1nore , ~imonides 

; , i tJ1 tie Geuiara points out 'ti.~. t. if one '~ ats s a lted c e&.t 

hllci C1r&.nk uille frolJ t ...ie ·. a t , he d oes not become a "stubb orn 

and r ebell. ous son•. ~or no one is likely to ~o t o exc eb S 
4 

le.in in tJ . C s..lt t.J.iree days anc.- wine frou \.llt ·.Cit is \. ~1.e 

t.aat is stil l f t.ru~1it in0 • T.ais c onswo tion of f'ood a.1Jd 

r-m~ing of t. •• e \o llle mu s t , accord i ni; to l.faim...,nidL::; , l.::ke 

,,l a ce a t one eati ng or a t one C:rinAi n0 ot..11.. rw1se ne is 

not liable . 

Tae t}e..1ar~ in co,!l!llen ·l ing on t .1e ~ t ... t. e •. .1.. m 

of tJ .e ...:i&.imail 'j . I< , . ~·c~ ;')'UC~ ... ~ ~ p';) ,, r r •r 
~ '"\ 19' I ~~I 0 '._, ~ P YJ 

• If ii i s 11otner I & i, ot ]'it J..'or jii s F<:.t.ht .t.· , ; .e Does hot 

..jeCOt.1E _ .... .. ..>tu . oorn .And Iebellious Son ", (iUesti ona i.hat 

t _iis 11 f i tr;es~ " tll.a.ns . I n c owiDg r.o it c l;On..: l usion t.i~e 
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-.1ewara decides t~t 
0

'L1lis "f itness" m& .... ns t .1to.. t oot ,1 

parent~ must be physically comJa tible . n . Juac:..h em

.:>l o;;·s the 3 ib l ica l . .• rase : If u is . . ot:1er is not lik e 

hi~ fa~ner in voice , appLara nce a.1.~ t ~& t ure , he does 

not b~come a •stubborn an~ reb ellious s on• . ~cri_turl 

s~.y s: JJr, i' ~ l\hf IJJ't(' ana since tn~y mu s 1. be a like 
~G 

in v oice , they illUCt o~ ~lbo in ay~earance e.r.d ~ ta'Lur e • 

.. e tiee tha'L both parent s !.'lu st. concur in t n.e 

s on• . 'l'ne 1.:i.snnah sta.t <:. s : • If eits er of thelll b~imt:;d 

in t u e 11.a..nds , l a:ue , dumb, .>l ind or deaf , ile cc.nti ot be

c oi.ie a ~'"'\ llll 1\10 r~• For it is \\r1tt c.n : ' 'Ii1e y Sa.&11 

8 ei:...e ' -- l:)O t .aey must not be l r.oe; ' .J1Q .;;,~y ' -- e o tne::,· 

mu .... t not be uUJ:lb; ' Tuis Our Son' -- so tJ"tey mus ·" n ot be 

b lind ; ' iie uill Not Ob\. y Jur Voi cE ' G O t!ll:f ?nus'L not 
~3 

b~ J. Ec...f." '.L .1e :.:isbnah clt.<i.rly 1La1.s on 11 L .iii ::>l i cal 

•• t..utn ~.J.<;.1 1 :1is _at 1 (..l' &na . . 1s .uotHL r l~:,· nol1.1 on 

.d .. .i , .... ,,.... ., ... inu 111.. out unto the,. 1... ld.er~ of nis c i ty, 

unto ~he eld~rs of u i s ci ty : ' This our s on i~ s~ub J01-n 

o.riCl r e belliou s , h e doth not lh.ar~en t o our voice ; tie 
,g 

i :, :.. ..;lu t'Lon ~nd a drunk3.rd.' " 
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l.n c onneci.ion witn tut: .:)roce6.....re before: 

1.Jl<:; court, •e J.La' c seen tru:.1. t s.e boy must hG.v~ b E: er1 

\,a.rned in t.ae pre senc e of three v;itnesses a r.o. oel:1tt:n . 

If, t uen, he al!>ain becomes del i nquent ne must be trjled 

bef r e a c ourt of t ,·. e1i t y- threc judt;e s among -.. .ham must 

b e the or i t:> l.Du l three \;h o or dered the l a. s .ae s . lie c:c..n-

not b e S .cJt.ed unles~ t h e fir~t tJiree \1 i -c.:.t.bS (; s c....r t. t 1lr€ 

to fulfill t.JlE: i..!J_,lica ti on of t u . ~iblicc:.l :jJ •. r~ se 

~~ IJ.Jt;> • t i - n · .. s i s . e . no ·,, .. " oec...t.et in J our 

.:.:a.i.wonides lllli..:..eb c..1.e .... r t o us L.1~ -';oint 

or n ut 11e ms :::. lr r;s.u.y re<.. c..1ed tae t>t~tus of in. nh.)od , 

a11C1/ or t.nc. 1.'1.r e r.:i nth peri od f r o.iJ the ·, iEe of tJ c. 

boy ' s rec.c 1ing t !1e o...,e of t Hirteen year~ uni one; day 

h;;.s n ot. elf.psed , he Ll?Y t hen or: ; un i shE-d accorclir.g to 

t..ae la,,· of t11 1. • c tub born aml r ebellious son ·" 

I f i.w. l ad e sc~ped before n1~ t r l~l · .. c...~~ 

, .. ,.u.~ t.1~ oint 1. •• a t if tJie l aci ' s f at..ie::- ... uu oot.ae r 
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f or b ive. hir.i before judgment .l .. as b een o.ec i cied , ne 
46 

i s exe .. 1pt. 
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I f one i~ i o under s t a nd the pena l codE 

of t.t:1.. aebre,. ~ , one must not rel y sol ey u:-on the. 

en t.a t eu ch. I t i s nec e gs a.ry t o t t:.rn to 1..J.e tra... itior.<...1. 

,,r.i tings -- the d iscussions of t n.t habois; t ile i dec..s 

\tl .:i.cl1 l.faimon i<ies held u; on this subj ect. . 

uur inves1.ig~tion of the su~Ject of 

tJ1e ~~ • .,. ""'•• r~ l e d us t o t he pr o.cl.icc.l acuninis -

i,ral. i on of tais l a\i • Ii• the coursi: of t a is invcsti~L -..~ on 

,,e: liave found tna t the.. or ii:>ina l i nj unc tio1: as it c.. ppea rs 

i n lle Ut.el'ODOJ.l:f XXI. 20 :tali lonu bef -:r e f a l l e t. into des-

u e tuc...e . lio\.e •1er , tu.rou,) 1ot. t tu: \;hole of t .• t penc l ..;ode 

of 1.hc •rc.l.r.md -- l.5 in its v a r iotis st, u e s of dcvelopli1er. t 

1.tl~ ~.J.vine o i 0 in of tht ile brew le~~l &y & 1. m i s ne er 
1 

a nc i ent l aws , u. ~ in t Hc a 1) _ l ico.ti o1. of 11c.. ora.ii..c... nuc .. , 

were e'er mindful of iue Di vine s our~ e of t~e -T sySt1:-J 

of juris~=udence . 
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" 'l'nc .!.!o~aic p_c. :::;"' .J. . ions , \ . .uic .• i n tnc ..:o . !"Sc 

of t. L:ie Had f a llen il.t .J de su e t ucie , a uci tl.aU in f i.. .; t, b~ co,!J l 

c.l t.06Ct.1.. r obso_ete , i nclucieci La.DY of t ht ci.arac tt. .:.· i ~ tic 

l e. .. ~ of 't .• e ent.a t euci1 . n..1.ong 5:. ca orJ.im:..n ce~ '.u.s t he 



injunct.i on ·.nich deter;Dineci t..ne ;.unlSlllllent. of a • .;. "ub-
2 

born and r ebelli ous s on . • ur "e may r ead \, i tn : • ..>i.neon 

in t 11e 1.1einar a ; •Beca use one e;;. ts a t a lterr.ar of mec. t a.Di 

o.rinks nalf a ~ of I t a lian v. ine , s .aall h i s f a t jer 

&.nd mot!1er mve him s tone"'? But it r.ev c.r .aappened a.n<i 

nev er will nappen . ,~n_,· then w:.- s the l a.w ,,ri t t en '? 
3 

! 11.C.. t you may t udy it anu receive re~ard . " 

Ft . Joi.~tnan , h owever , disse1 -r.s f r-im t _. e 
neve _ 

oyi nicn t .• [.t t r ert/\,•ci. s h • st.ub .)o_·n o.r. ~ .. r e belliot< s s on v 

:-e max.es t ne stc...te"1lent in tt1~ .Jc••IC:.;:~ t.ru.. t. rte act ... c..lly 

';\~Ill I '\~ 10 If> 'I s a \I !li!:l (o. re. bc. l _ io1. s s or. 

· •. ~o .. a~ E:j;Ecu t.ed a t __ i s ~ r·-:. i.s ' ne.na.nd ) ~11 .... s .... t or. 
4 

ui~ ur c.v e '. 

'....1 r ocess i n c:.. ~-. v i 1.!: • st.ub::;o ·n nd 

reoelL ot.. ~ ~on • as def i r.ed in t.~L ...:isn11_h ..... r . .:. :. ts 

Gew:.. re- r c, ds !jor c l.ik e j ristic ~ueory ti10. 11 act.ual 

ev i o.ent. . Tne: .. ia bbinic di scu .. s ion riro\ ide" us \', it. 

t.i1l& ic. .. , .. e!1_.l.rt-d t. c r end er ...1w t. ·- r onorny 18 - 21 Yiull 

. r.t.irely i n loppint; off one t.rea ~fter t.J.€ ot1 .. e r 

fr o.n t a i.. f i ela of 1.ue l a11 ' s appl ication . Ul ~ i .• ..c:. tt. l;, , 

- ra-



'ihe 'fo.lmud ic at.tu ...iaimon i t..eC::..l: t r ta t .ueut o:· 

t.u~ l a\, of t~e " s t ubborn an~ r eb ell i ous son " al.tc~_ t

_1c. inly t o diru i nis .a t he ~erioci ., f r espo1.si·oi li t.y t o 

t.11e l~ \, . Likewjs e tu~ le t:.~ li1:5t i c cxact.Lc.s s er-i~loye.d 

bJ t hE: :18..bbi s praoticall .1 _:,an:e c. i.,1e l a ' ' ino!;e_a i i v e . 

THe of;. ence c ann ot be c o.umi t t ed by c- t:1nor .;hild -

llioa.na.n Sanhe c.rin a . 1 ; b ot .• ·pa re r. t s must. un l "t e i n the 

act i on -- .ilsHnah Sa.n!ledrin 8 . 4; for ~ : i rtt of 1:.1.ce 

m e JOU i s fo=!!lally .. arned C..l•l< fl o6 g cd by t !ll. local 

cour1. of i,axee - - 1lis .. n ... h ::>ar.hedr i i. 8 . 4 ; i f .11e c on -

i1nu~s s t.ubbor 1 he i s tr i e d be:or~ tn~ cou rt of 

t · •. ent y - i.ure e , but ne c~n only be execut.ed ,,uen i:.l:le 

'.C!le p ena l co .. e of tt1c j"ebre-. s r e.::ic.. ine ci. unc.i.ar. e;1;;d -

but. t _.e t !':.ci.ic~ l a :- : licG.~i on o .· i t& v c;..:·i o1.os l~ \ . t> 

asswncd .. ev; •. 'l e .- n i n_.. f or t.-:.e =~":)bi s . 

,..'tlL r el,.. irene nt S \ • .l-CH t..11.. ra bit. S i~•J lc. t t:d. 

a 1..l. r 1::b e l lious s on" .. e r e numerous. 1he ir v ery nu ... b 1.. r 

Jnue.r i.:d:: li ... ,, ,., s ;irob.::.::>l.:,· oo ::. .... d:: i. c l on0 bLf orL. i. • • t:.. we 

c i.:: _; ..• - t <:.i.r.tia l roc e .... r es ;-. c.re aef11.e i r. t..i. c ... c c vllU 
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or d i nru.ces i1aa. beco_e ut1.i: r anacnronismb • <:> OLlE: were 

_ • L-·1t:..;t.J.~ i.a.;re;.cl..icable . Yet. "tilt; .h.a.bbis in dealing 

\,it.!l t . • ese l o.ws n <:;ver cease tu presup.:. ose t..e ..Jiv h.e 

or16 -!. of t.ne .!::le; brev lec;al sy s tem. TlleJ e::.c..; or din5ly 

employ vari ous aevicc; s to c1rcU!l!Vent t nc l aw as 

ori~ inc>lly : ormuJated in t ne Pentateuch . 
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·~omewhere in the neighborhood of l vO 
years a~o a 12-year-old boy was sentenced to 
death in London. Inexorable jus t ice, as con
ceived in that day, took account of' the law 
and the crime and i gnored t he age and circum
s tances 0£ the offLnder. The sentiment of 
human pity was n ot want ing, however, and the 
reporter indulged in verst ~ o des cribe the 
heart- rending scene : 

Whe he was sentencea at t ae bar, 
T.a.e court was drowned in tears , 

To see a child so s oon cut off 
All in his tender years. 

Publ ic opinion i;r adually pr evailed 
a3ainst a sys tem \\hich .':11&..e lit tle c.ir no 
distinction in the treatment of children and 
aaults when guilty of t he s ame offens es and 
bought a more cons~ruct ive met.a.od of dealing 
with young delinquents. The old concept tnat 
jus tice could b e done only when all persons 
were t rea ted alike was a bandonea in the treat
.11ent of childcen for the newer idea that jus \. i ce 
c ould be a chieved only ~nen a ll were treated 
di f f e rently . In t hP,ory, for the Juvenile at 
least , Justice uat. had her eye s unbendaged. "l 

In the address of the .1onorable Frederick 

~-

1'. Cabot at the wr1ite house Conference ~_eetings on the 

Delinquent Child, it was pointed out ~that we live under 

a uovernment of laws aDQ not of men •• Our inherited ideas 

and bas ic cultural attitude, a s cTystallized in the 

crimi112l l aw, were s tated f if t y years ago by .:.tr. J ub tice 

liolmee • • • of t he supreme Court of the United ~tates ••. 



'For the most part, the purpose of the 
Criminal Law is only to induce external c on
formity to rule, (and the state) i s rea~ to 
sacririce the individual so rar as necessary 
to accomplish that purpose •••• • 

~ince that statement was made there nave 

been grea t Changes, a period Of rapid growth, Of 

c ountless new discoveries , new ways, new cultural 

a ttitudes. Outside the law there was a ste~dy develop

ment in humani sm. About the beginning of the twentieth 

century this had marked infl uence in the l a w. 'ue have 

been coming t hroug.u a period of growth in a llthin,:;s , 

p~rticuarly in the law. New attention bas been giv en 
2 

t v the study of pe ople.• 

For a h istorical perspective on the trea t 

ment oi' juvenile del inquen 1..s , Henry ••• Tnurs ton, in 

h i s recent v olwne Conce r ning J uvenile .uelinquency, 

cites t he s entenc es pronounced ~Y judges in ~~gla nd 

in 18 19 a nd 1821: on a fourteen - year-ol a boy who 

s tole a cotten gown, value t wo shillings , "Seven 

yea.rs transpor t a tion"; on e thirteen-year-old 3 irl 

for s tea ling a hat , • To be imprisoned s ix mont~s • ; on 

t wo boys, e l even and t uirteen, accus ed of s tealing 
5 

about sev enteen shillings, " Guilty--.Jeat.1 ." 

'l o ~t O\ 'J tr1t l e Gal bas is for t he v a.r i ous 



punis!llllent s c ited, Thurs ton quotes f rom t ne clas bical 

l egal auth ori t y , Bl ackstone, relating t o the punish

ment in England or y outh of diff erent ages for felonies: 

By the l aw as it now s t auds, and bas 
s t ood a t leas t ever sinc e t h e time of Aaward 
t he t hird, t he capacity of doin0 ill, or con 
t r acti ng gui l t , is not so mucb measured by 
yeo. r s and days, as by t be strength of t ne 
delinqu ent'5 unaers t anding a nd J udl.>me nt. For 
one lad of eleven yea rs uay have a s much cun
ning as an other of fourteen; and in t hese 
cases our ma.xi m is, that •ma.lit~a sup~let 
aeta tum." Under s ev en yea.rs of age indeed 
an inf ant cannot be guilty of felony; for 
t he n a f elonious d iscre tion i s a lmost an 
i.!nposs i b ility i n nature ; but at eient years 
old he :r;:.y be c;uil ty of f e l ony . J...J.so , unde r 
f ourteen, though an infant shallbe pr i rna f aci e 
adjudged t o be doli i ncaua.Y.; ye t i f it ap~ear 
to the court and jury , t hat be was dol i ca pax, 
and could disc ern bet ween good and evil, he =o.y 
oe convic~ed and suff er death . Thus a ~irl of 
tnir teen nas b~en burnt f or kill ing her :nistress, 
a.'1d one boy of "ten , end anot ner of nine year s 
ol d, who had killed t heir companions , h.a\•e been 
s entenced to deat!'l , and he Of ten actu.all;,• 
nc..11.;ed; b ecause i t ap_.eared u ~on t:1e ir ~rials 
t:ia t one na u. hid n.i.mse lf , es.nd t.he ot nc r had 
Hid t h e oody .. e ..ie.a killed , ~' ich uiciin.; Jlanl 
fes~ed a consc i ousness of 0 uilt , ana a ciiscre
tion to ~ i5 cern b~ tween good a nd evil. ~nn 
tnere r.o s an instc.nce in t h e last century , 
\'me r e a boy of e i gn t year s old was t rieci at 
~bin .., ton f or fi ril'lb t ·.-.o ear ns ; and it a l)ear-
i ne; tha t he had nal ice , revenbe an cun~ing , 
~e '•as found

4
guilt;,r , conae:me:. , and hanged 

accoraincl:t . 

!"or a com:_)aris on b~twe c. n t :1e at t itude i n the 

United bt~t es e.nci l.!lat ."le l d in 1.nsland , Thur s ton .: ites 

f rom t he r eport of t :1e ;:,tate of ; ew Jersey Juvenile 

-33-



~elin~uency CoD:Cliesion this general statement as to 

aeatn ,enaltiee: 

Until about a century ago t here was ·very 
little a i s tinci.ion in the treatr..ent accor ded 
offenaers a e;a in s t t he rigorous crimina l laws , 
.hether the se were children of tender yea r s , 

yout hs , or adult &. ~ere cuildr en ha\'e been 
hanged f o~ a variety of offenees . Under the 
~enera.l. laws adopted by tae ~lymoutb Colony. 
dea th was i.a.e ~enalty f or sixteen different 
offenees, s ome of t uem part1culbr ly pert~ining 
~o children. A cuild convicied of assaulting or 
cursing his par ents of of persi&tent disobedieuce 
or stubborness wa s to b e ha.nged •••• This pro
vision ,.as include<l i n the cril:linal code

5
ot i.he 

Province of Ea~ t ~ersey adopted i n l6b8. 

'llie learn t liat it wa s not until the latter of 

-M-

tn.e nineteenth cen~ury t h&. t any uel'inite a ction was taken 

to CD.G.Dbe tne court procedure e.nd the treat~ent of juveni l e 

delinquents . The first off i cial step was Ula.Cle ~n liassc.-

cbuse~ts i n 1869 , ~hen a l~w was passed re~uiring t he 

uovernor to appoint ~ visiting agent ~lio wa s to work, not 

f or the punish.men. of tne c.l1ild, but for 1.ue cnild' s .. elf are. 

Bef ore any ~uild under tne abe of s.l.X~een could Je commit.ied 

to jail or t o an it.~t.i1.ution, notice !l<:.Cl t o be 0 i ven tc t.ue 

vi s it. i ng abent. The fol~ o\ting year separ a te near ing- ~ere 

required for the t.rial of juv enile o.: t' enders. New York, 

PJlode I sle.rid, a.nu a f ew otoer s t a.-ies follov.ed the example 

set by llassachuset t.s by provid~ng for t he separate hearings 

of chi~dren'& ca s es . Whil e t hese wteps *er e made in soce 
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stQ.tes to help remeay tne treatment of juvenile aelin

quenoy, conaitions w~re still very bad as late a s 1898. 

Again we notice taat ~saachusetts wae among the pionetrs 

to ahitt t o needeu ref orms in the ~rocedure precediq; 

punishment or conviction. The reforms took the shape 

of special persormel, social investi~ations, and the 

gradual relaxation of tbe ~ trict, tecimical criminal 

procedure when applied to child ofr'enders. 

TowarO. t.ue clos e of the last oen~ury , a 

number of ~tatee aaopted many of t hese features or 

c on~ributed s~ill others to t he general movement i o 

hUDanize justice v.hich culminated int be juvenile court. 

l)octors ~heldon and ~leanor Glueck, v:bo are prominent 

co-~OrAers in the field of juvenile delinquency, point 

out t.ho i all the contributions to the general mociificei.ti on 

of ,lJroce ure ei.nd a<iministra.ti on in children's cases were 

primarily stilaul:lled by a gro .. ing bur.anitaria niem, and 

only secondarily, and mor e r ecently by a scientif ic 
6 

attitude toward mi &beb.e.vior ana its motiv~tions. 

Tne first court created to deal specifically 

with problems of juvenile delinquency v.a s t .e .Juvenile 

Court of Cook County, IJ.linois, establish•~ in 1899 . 

Mi observation into t he t rea t me m. of juvenile delin

quents in Chicago pr e· .. i ous t o t~t year, is given by 



Timot.by De liurl.ey, a Chicago l&Jeyer who was t he f irst 

chief probation officer of the new juvenile court. 
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Until t.aen, ju~y 1, 1899, the law viewed 
wan.kind, its varied distinctions a s to &ex, age, 
environment and mental e~uipaent notwitns tanding, 
as a single class. Before t.be bar of a criminal 
court there was no difference, trom tne vie•~oint 
of the law, between the adult and the infant. It 
i s true t h.at in t he administration of the law, 
~istratea mov~a by feelings of humanity a.nd 
oftentimes ignoring declared legal principles, 
le~ned to the sine of mercy and sympe.tl\f, and 
snaped t lleir jwigments in accordance with charity 
and common sense, and in defiance of the med
i eval rigor of the courts •11b.ich were o.ften in
fluence~ by ~h~ dictates of ven&eance f or so
called offenses a 6 a ins t society, •·itllout taking 
into account the peculiar circums t ances and 
mental condition a f fecting tlle accused, who ~~s 
in trut u , in too U1&ny inbtances, alas , more 
sinDed aaainst tba.n sinning. But f or such 
manifestations of humanity t ile law was not to 
be thanked. The judge folowed t u e promptings 
ofhi s heart and not of h is head. Too often 
because of absolute absurdities wnich hampered 
the l~w, 'Wllat kindne$& dictated was in fact 
pr oaibitea by the cold, heartles s, unrelentin6 
canons of jurispruuence. To reconcile this 
contradiction, or r a ther to abolish it, was the 
t ask es sayea by the projectors of the juv~nile 
law. To obtain a closer view of the ludicrous 
procedure referred to, let us ex.amine it in 
detail. •hen ohargeu with a so-ca.1l ed cri.I!lina l 
offense , it mi~ht be the stealing of an a pple, 
which h is childish appetite craved, or t 4e 
picking up of a f ew lumps of coal t o wa rm 
su ivcring brot hers and s isters at home, no 
matter what i t was, the child was arraia~ed 
a.t t .ae ~ame bar, unde: t 11e sa.me law, with cir
cum~ tanc ea s imil ar, ever y one of them, to 
thos e which would at tend tae tria l of the 
mos t nc..rdenea cr iminal ctiarged with the most 
Aeinous offen se . If a boy was arrested f or 



something which the ls.w books termed a felony, 
and he was over ten years of a ge, he was taken 
before a grand jury and indicted. Then he was 
tried before a petit Jury, ttie t lie ory being 
(ob, blessed reverence for pr ecedent and liagna 
Cbar tal) that the little fellow should not be 
deprived of his liberty without first being 
c onvicted by a jury of nis peers. Imagine the 
solemn farce of ~roceedings where the chil& 
rarely understood a scintil~a of tneir nature 
or purpose. 

But Ae was convicten, the LA.w convic~ed 
him, and t h e LA'I/ branded him witu a brand as 
indelible as if it was seared into his fore
head with a hot iron. ilenceforward, among Ulen, 
he aa.s a Cid .. .UAA..L. Ko natter where he went, 
no matter ho\'t long he liv·ed, 1·oul t aint of the 
convict remained with hi.a . The LA"t; with all 
the solemnity of judee , jury, bailiff s and 
frenzy-consumed prosecutors, procl aimed him 
a Ch e!INnL, tbat is, an enemny to organize~ 
society, anQ nothing short of a miracle pre
vented the child from sro~nng up to verify t n is 
description in t he ful lest ma.nner pos sible. 
Convi~ tion for the diminutive prisoner mea nt 
ruin--ruirlas certain and unerring ~s if t h e 
virus of crime could be injected into hie 
childish blood. For society it meant a n ad
diticna.l c ostly incubus , another enemy t o be 
fout)lt , ,i th poli ce and prisons, a not!ler 
zealous missionary in the grand a rmy of tre 
c!e'Vil . 7 

J..s we Jlave already seen, before t11e ee ta.-olish 

oent of tne j U';enile court system caildren were tried 

a nd t r ea ted the s~me as adults in crimi nal courts . Child-

r en under sev en years of age were elez:..inated fro~ the 

bener al j uris diction of the c ourt . They were regarded 

&s not res onsible for their acts . In soIDe states the 

age limit wa.s rais ed to t err 8.nci in a few t o t welve years. 

"'.f t~r ti ese ages had been re~ched the l aw made no 



distinction. If a child had bEien char0ed with sol:le 

specific criminal act , t.he whole matter ····a s ~resented 

t o a j ury c.nd t he ques tion fo r the ju=y to ansv:er wo.s , 

•Is the accused gui lt;; or ill!loi::ent of the s,ecific 
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crime with which he is charged'?• If found guilty , t he 

child was sentenced the sa.~e ~ s a ny othe r offender. Wi t h 

tne establish.~ent of t he j uv enile court an entir ely new 

pr ocedur e was insti tuted in .lla.ndlins children's cases . 

The ideal juvenile c ourt now a.sks the ques .. ions, •Wha t 

a re y ou?• "liow have y ou becon~ what you are?" •Whithe r 
8 

a,_ e you t ena in~ , and how can we direct you ? " 

The purpo s e of the J uvenile court , ~ccordln~ 

to Clinton w. Ares on , i s not iaecessarily t o discover 

whe'ther the child ::ieG committ ed a s pecific cr ime , but to 

a id him in meeting his ne€ds nom:na.lly , pr actically , and 
9 

in harmony wi th the his her i deals of the co1amunity. 

'fhe let!al bas is of' procedure of the juvenile 

court s iB based upon equity 01r cuancery jurisdiction . 

Equity cou1·ts s t and for flextbility, gua r dianshi p a nd 

protection rather t han riE) icli ty and punishment. Various 

s t a t e su:,1r erue c ourts h.a.v t d upheld t his inte r pr el.ation of 

t he juvenile c vurt laws , and t hey have per!llitt ed tbem to 

exercise t h eir chancer y powers of "pa rens patriae " to 



protect children• The euprerue court of Pennsylvania 

has s tated, tnat: 

To save a child from bec oming a crimina l 
or from continuine; in a career of cri1oe , to end 
in maturer y ea rs in public puni shment and dis 
.;race , tue legi~lature surely IIJi,,.Y pr ovide for 
the ~alvationd' such child, if its parent s or 
~ardian be unable or unwilling to a o ~o, by 
bringing it into one of the courts oftue ~ ta.te 
without any process a.t all, f : r the pUl1pose of 
subjecting it to the stat t • s gua rdia nship a nd 
9rotection. 

The action is not f or t he t : i a l of a 
cnild cha. r ged wit~ a crice , but i s m~rcifully 
to bave i t f rom such a n or neal, wi tn the pri~ on 
orpenitentiary in its wake, if the child' s own 
good and the beet interests of the s tate jus tify 
s uch ba l vation. Whet her t he child deserves to 
be sav ed by the stat e i s no more a ques ti on for 
a jury than whet .'ler the fathe r, ifable to save 
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i~ ought to save it. Tne act i s but an exercise 
by t he stt te of i ts supreme power over the welf~re 
of i ts childr en.IO 

Yet , i n a statement made by Dean noscoe Pound 

as cited by the Gl uecks i n ti1 eir book~ Thou sand Juvenile 

Delinguents , ~e find this point of vie~: 

On t he othe r hand , it mubt b e r e.!!cm'bered 
tn~ t the hn6li sh court s of e~uity never preswned 
to ha: t: jurisdiction over chi ldren because they 
v id&.ted t1ic criminal law. ~ence American c1ecis i om 
?Ur porting to find in ~n&Iish chancer y a uth ority 
the j u s tificat ion for the power of j uveni le cour~b 
over delin~>en~ , as o~pobed t o neJlec ted or depen 
dent, childr en s een to be ,&r~ ial:y ~ pos t fact o 
l ebal r Gt i unaliza . i ons of pr a ctices of certain 
htun.ani tari<:in j u d _es i!l cri::i ina l c~se s in'7ol Yin;; 
j uv enil e s.11 

?crna9s , it rs.s a co .. b i neti O!l of f ac t or :-, s uch 



- ·.() -

as we have noticed above which brought the juvenil e court 

and its acc ompanying huma.nita. rian action into beint>• 11 Tl:le 

idea that the community i s the final arbiter of pP..rente.l 

!'i.;.hts and duties a.nd tne i dea that the child who has 

begun to go wrong , who is incorrigible, and has broken 

a l c. w or an ordinance , ill to be taken in hand by the 

stcte not as an enenw but as a protector, as the ult-

imate guar dian , bec~use either i he unwil l ingness or 

inability of the nat ~ral parent e to t;Uide the child 

toward good citizenship has compelled the inter ·ention 
12 

of the public authorities ~' 

While t 11e motivation of t _.e procedure of 

the juvenile court system is • rotecti on based Q!l under-

s tq.no.ing rather th.an punish.men t based on tlle establish-
13 

~ent of a technical s tatus of guil t9" ne·: ert.l:eless, the 

legal nachinery to carry t nese procedures out varies in 

the several sta tes . 

~ulle ncer reports t 11at one- t!li:-d. of the s ta:tee 

e~ tend their jurisdic t i on t o children under sixteen, one -

t 11i rd. t o c11ildr~n und 1: r seventeen, er...:. l..OSt of ti:e rer.w in-

inc; t l. iro to children unde r eis.nteen . Li ke\dst , --o~t of 

t he s t ates a ll ow jurisdicti on to continue durin~ we. 

child ' s ~inori ty if jurisdiction is t .::.ken b~- the juvenile 

court before the naxirnwn abe is reached . The a~e limitc t ion 
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variations i s a ecribed by H. H. Lou a s follO\, s : 

A j uvenile court l aw defines t he legal 
1!le an ing of .. a chil ci .• The a~e l imit under which 
e court roay obtain jurisdiction in chil dren' s 
cases v aries from s i x teen to twenty- one ye a r s 
in different states. The age limi ~ for all 
classes of childretjof both sexes is e i t9'lteen 
in fourteen states, sevent een in four states, 
sixteen in t h irteen s t at e s , and ninet.een in one 
stat e. Twenty years as t he a~e limit is adopted 
for boys in Maryl and ex ce9t in t he city of 
:Baltimore . Twenty-one yea r s , t he h i g11 es t ag e 
limit, is adopted in Arkans~ s (juris diction 
is concurrent with criminal courts} anci Cal i 
f ornia (jurisdiction is exclus ive to eighteen 
only). In all other states, a distinc t ion i n 
age limit, rang ing from sixteen to e iehteen , 
is me.de acc ording to sexes , class es of child
ren, and , i n a few ins t ances , localities. When
ev er a. di s tinction is ma.de, the age limit for 
girls is usually higher than that for boys, and 
the age limit for depenaent and neglected child
ren is usuall y l ower t h.Rn t hat for delinquent 
chi l dren. True t o the _purpo se of the juvenile 
court t here is Generall y no minimwn age limit 
under which t he court cannot ta.ke cognizance , 
but in a few pl a ces , such as Newark, Buf falo , 
and New York City , a minimum age limit, usually 
sev en years, i s f b:eu by l aw. In view of t he 
incons i s tent die11rity of age limit among sta~es, 
ther e seems no sound reason for not adopti.ng 
a uniform aGe limit f or all classes and both 
sexes . The t endency of the more recent s t a tutes 
has been t o increase the a ge limit to the eigh
teenth birthday in conf ormity with t he r ecom
mendat ion of the committee a ppointed by the 
Unit ed St~tes Chi ldr en ' s Bureau in 1921 to 
formulate juvenile court standards. 

The juvenile court laws in most of the 

s t ate s cover dependent, neglec~ed and delinquent chila

ren. However, walter J. Lunden i i. his Systematic Source 



Book .!!! Juvenile Delinquency points out tbat the term 

•delinquency• bas no uniform an4 commonly understood 

meaning. Just what constitutes •delinquency• depends 

upon the statute at each state. Legally delinquency 

ia one thing, but socially it is another. The ~1ite 

House Conference reflected the popular conception of 
15 

delinquency. 

•The Co1wdttee a&reed t.h.&.l. in general 
delinquency bas meant m~ rely apprehended de
linquency ••• Delinquency isaay such juvenile 
l!l.isconduct as might be dealt with under the 
law." 

·ll'uile the v:ora ing of tai e definition is •apprehended 

aelin~ue~cy" t .e purpose i~ to meet the problem before 

•delinquency• arises. 

~ssachusetts st~tu te def1nes the term as a 

cnild •between seven eina seven-.. een ~·no v:Kla tes ~ny c 1 ty 

ordir.ance or town by-law or commit& an offense not pun

i t .hable by aeath or by imprisonment for life.• ( Gen1..re.l 

La~s of liassachusetts, 1932, chap.119 , Sec.52). 

Mhile delinquency is thus defined the Statute in 

the next section qualifies the situation. Children broustit 

into the court •aball be treated, not ae criminal&, but 

as children in need of aid, encouragement and guidance ••• 

proceedings againat ••• cbildren sball not be deemed crim

inal proceedings.• (Ibid., Sec. 53.) 



The definition ot Delinquency ia made broader 

when the Jurisdiction of the court ia further explained. 

Tb.is re la tea to the "Wayward Child• ldlioh ia also sub-

J ect to tbe Jurisdiction ot the Juvenile Couit in llassa

chueetts. 

•wayward child" is one •between seven 
and seventeen years of at;e who habitually as
sociates witn vicious or immoral. persons, or 
W!!O is growing up in circumstances exposin~ 
.aim to lead an inmora l, vicious or criminal 
life.• (Ibid., ~ec.52) 

~hi.le the wayward child, technically is not a delin

quent child., the Juvenile Court bas jurisdiction in 

both instances. 

In order to know the exact meaning of t.tE t erm 

delinquency it is necessary to consult the Genera l 

Statute of each state. The Penn.:.ylvai. ia General .n.s sembly 

of 1933 in Act Number 312 defined t he terms "delinquency• 

as f ollows: 

"The words 'delin~uent chilu ' shall me an a cnild-
a. . · .. n o v i olc. t es any ls. w of t.n.e .J t.a t e or any or a. -

i na.nce or regula~ion of any sub"ivision tuereof, 
or 

b. who is habituall y disobedient or bey ond t 1_e 
control of his parents or otL.er lc..wful a ut.t1ority, 
or 

c . who so deports h i mself a s to injure or en
danuer the morals , health or genera l welfa re 
of himself or others . " 

The Wisconsin ~tatute of 1933 define s delinquen::y 

as follows : 

"Tne words 'delinquent child' shall mean 
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any child under tne- a~e of eighteen years who 
bas violated any law of t he state ot aey county, 
city, town or villa6e ordinance ; or who by reason 
of being wayward or habitually disobedient is un
controlled by his parent, guardian or custodian; 
or who is ba.bitua.lly truant fr om school or home; 
or who habitually so deports himself as to in
jure or endanger the morals of health of himself 
or others.• (Laws of lisconsin, ( ~tatute, 19 33 ) , 
btate .Board of Control of Wisconsin, 1934, p .571.) 

The New York btatute of 1924 defines •delinquent 

Caild • as f ollowa i 

•The words 'delinquent child' shalLmean 
a child over seven and inder sixteen years of 
8,be who violates any law of t.llis state or any 
ordinance Of "the city of New York, or who com
mits any act which if committed by an c.. ult 
would be an offense punishable otllerwi SE; t uer.n 
by death or life imprisonment; ~ho is incor
rigible, ungovernable or ba.bitually disobedient 
and beyond t lie contro1 of h is 9arents, ~uar ian, 
custodian or other l e..wful aut11ority; who is 
habitually t ruant ; who, \. itnout just cause anci 
without the co ns ent of his par ent , guardian or 
otJJ.er cus todian, deserts his h ome or place of 
a bode; w_~o enr;a~es in any occupa.tion vmicil i& 
in v iolation of law; wl.lo begs or solicits o.lms 
or money i n public places; who associa t es with 
immoral or vicious persons; who fre~u~nts any 
place the maintenance of wu ich i s in v i olation 
..>f l c.w; who b.abi tually uses obsce1.e or profane 
lan~uaue ; or who so deports himself as willfull7 
to injure or endager tne morals or nealth of 
11imself or ott..t:rs. • Kew York Laws 1924. Cuap . 254 . 

0 .n. Lou l.la S combined t ne juvenile cour~ s~atutes 

in t ne s ever c.l s tat es in f ormula i. ing me f ollo'f• ing lee;e.l 
16 

definit ion of t he t erm: 

A delinquent child is commonly def 1ned by s tatu~e~ 



as any child under a certain year of a ge who 
i. violates a state law or l ocal ordinance (of

fenses wllich, if committed by an adul.t, are 
punishable by dec th or life impri sonment are 
often excepted)J 

2· is w~ard, incorrigible, or habitually dis
obedient; 

3. associa~es with thieves , crimi nals, prostitutes, 
vagrants, or v icious per bone; 

4 . is ~rowing up in idleness or crime; 
5. knowingly visits a saloon, pool room, billiard 

room, or &ambling place; 
6 . knowingly visit s a. house of ill f'auie; 
7. \,anders a.bout streets at ni8ht; 
s . wanders a bout railroad yarde, jumps on rooving 

trains, or enter s any ca r or enbine without 
authority; 

9 . habitually us es or -writes vile, indecent, or 
obsc~ne lanb'1lage; 

10. absents himself from home withou t jus t ca use 
or without tbe consent of parent or guardian; 

11. is immor a l or indecent; or 
1 2 · is an aabitua l truant . 

"i..e r egard t.1is s o- called delinquent child as 
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a mie-d.irect ea norins.l Auman being. ~e repres e11ts a cross 

section of j uvenile society . iiis potential i ties are ex-

preseed in terl.ll.S of n i s inaiv i dual or group st~uli. If 

ni s be!lli.vior llappens t.o be in narmony ni t n t 11e pr eva.iliog 

ethical standards of society .uis conduot is approved, but 

if he dev iate a from t 11ese s 'tandards ue is cl.assed a s a 

social ~roblem or a •delinquent•. He comes into conflict 

with t he l aws of the btate because t hey are mere ly the 

crystal~i zed aor~ s or s~andards of society at a partictlar 

t i me ••• a knowledbe of the causation of h i s delinquency is 

o_ Grea t er impo.:-t ance tha n a categorica l classifica tion 

of del i nquents Dr their off enses ••• ~ r ec o6ni tion of human 



v~lues, as ex~ressed in terms of sympa.tiJ3 , personal 

under stanail'lG , i.ca6i nation, tact and courtesy, and a 

aesire a.nQ ~ illingne ss to help persons i n di f f iculty 

or distress ar e more import ant in dea ling with aelin• 
1'7 

quency tban me chanical perfection.• 

In or der to deal \Yith the problems confron

ting the mis-directed a nd delinquent child , sociall.y

minded and hwnani taria n leaders cr eated the juvenile 

court system. The f ull ex1..ent of t'le role they cay 

play in the treatment of delinquency has not yet been 

fully understoo~ . As sta~a:i in the 'White House Con

ference report on The Delinquent Child, •T~eir ~rimary 

fun c~ion hinges on the fac t t .ua t they are not looking 

outwardly at the ~ct, but scrutinizing it as a symptom, 
18 

a r e l ooking f orwar d to ~nat the child is to become. • 

The court is concer ned to underst~nd why the 

par ticular child i s de l.lnquent. , and , on tne basi s of 

this understanding. to at ~empt intelligent treatme nt 

for proper aajuwtment toward respons i ble f uture livin~ . 

•we want to say t o the chilQ," declared one 

of ~ne speakers in the cour se of the debate on t he 

Children ' s Bill in the ~ouse of Commons. Rt.bat if the 



world or the world's law bas not been his friend in the 

past, it shall be now. We say that it is the duty of 

this ~arliament, and that this Parliamen t is determined 

to lift, i f possible, and rescue him; to shut the prison 
19 

door and to open the door of hope.• 
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CONCLUSION 

Through. the study of various ~ssages in 

Biblical and lUlbbinic literature, the author of this 

thesis bas attempted to ascertain the traditional Jewish 

viewpoint on the subject of juvenile delinquency. hfter 

inve stigat ing the Jewish sources for references to the 

problem of juvenile delinqueocy , the a uthor then t urned 

to t he contemporary aspec t of this problemJ the objec t 

being to draw some comparison between the Jewish view

point and moder n ideas on child c ontrol. 

Tae Bi blical basis for our study is the 

the law in Deuteronomy 2l·lb -2l relating to the death 

pt nalty impobed upon t~e youngster who commit s gluttony 

and inebriacy . Thi s l aw is found as late as the year 

1672 in t ne Connecticut Code (Gen er al La.s 1672 , p . 9 , 

sec . 14 , 1 5 .) as tue basic definition f or a juvenile 

de linquent. 

The corresponding Talmudic dis cussion con 

sulted in refer€nce to our proble~ was the s ection in 

Sanhedrin 68b t u 7lb . The .'..iaimonidean f or mulation in 

conr.ecti on with t he • s tubborn ani rebellious s on" is 

f ound in the ..aimonidean Code Ya ~ia- l:S.zakah, ::Sook 14 , 

'opic ~irn , Chapt er VII. 



For the study of the contemporaneous lit

erature in connection with the problem of juvenile 

delinquency, the author consu1ted a number of t he 

authorities on the subject. Their respective works 

are to be found in the biblio~raphy for this section. 

J,!' ter comparing these two main sources: (1) 

traditional Jewish literature and (2) the contempor

aneous lltera ture on this subject ; we find t.t1&t the 

two have virtuall y nothing in common. Tue ba&ic 

tnought and sentiment of the modern views and the 

traditional Jewish views a re fOWld to be poles apart 

f roJ&J one another . However, we are able to discover 

an underlying humanitarianism both in the traditional 

Jewish viewpoint and the modern viewpoint in r egard 

to tile problem of juvenile delinquency. 

Tl1e Talmudic t r eatment as we have noticed 

in section t.'lree of our study consists in lopping of f 

one area after another fr oro U1e field of operation 

of t h e law of the "s tubborn and rebellious son" • The 

mitigating tendency is clea rly evident therein. li"inall.7 

t ue Biblica l statute is completely ca.ncel1ed. We dis

cover that the essence of t he !<abbinic positi on is 

that of c ontriving, behind a guise of leealistic exact

n e ss ; to 5 ive hume.nenes~ such scope a s to vii pe the 



1 
Biblical la~ our of exis tence. 

In connection with the modern id~as on 
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child control, we noticed t Jiat originally the f'undamental 

thought in criminal jur isprua ence even as it dealt with 

the juvenile delinquent was not r efornBtion of tne cr im

inal, but puni shment; punislunent for his wrong-doing; 

punishment as a warning to other possible wrong-doers . 

~owever, dur i ng the l ast centur y a.mel i vrating influences 

have mit i gat ed the severit y of tnis viewpoint . We have 

seen how the juvenile courts have been a ble to take the 

cold l etter of the statutes, and t o build up and incor

porate into them an unwrit ~en law of social service 

based on human understanding . 

The Ta lmudic t rea tment of tbe law of ~he 

•stubborn and rebellious son" contains tbe note of an 

underlying hwnanitarianism. The same humani tarian note 

v.as sounded in the establishment of the juvenile court 

movement. In this s pirit was the law in Deuterono?ey' 

21.18- 21 interpre ted and administered; in t 1tis spirit 

are we dealing with t h e problem of our delinquent 

children today . 



NOThS 

Section I 

1. ~river, ~. R., ~ Introduction to t he Literature 
of the Old Testament, New YoTk, 1906 , p.?1. 

2 . Driver , ~. R., A Critical and Exegetical Coz:imentary 
on ~euteronom,y, New York, 1895 , P• 24?. 

4. ~ith , G. ~., The Book cf ~euterono:;y, ca.:.:ior idde , 
1918, P• 257. 

5 . ii~rtz, J. a., l e ... itor ) 'rhe Pen tateuch and .iaftorahs , 
London, 1938 . p . 841 . 

Section II - III 

i . : • oanhearin VIII. l· 

2. Ibia ., (3er tinoro) . 

3. lfai.moni des VII.5 . 

4 . Ibid ., vrr. s. 

5. Ibid., VII . 5. 

6. Sannedrin 69a lir.e l~ . 

? • .!.:aimonide s VII. 6 . 



- 52-

s . ~· a:rnea r in VIII . 1 . 

~ . anuedrin 6~b lines 5f f ; 

1 0 . _aL..onide ::. ·: 11 . 1_ • 

.:.!. lb-..i ., VII.l e. . 

~ • - · ~annedr 1r. v1_1. _. 

l,) . !bl ... . 

l~ . ~F - • . or.iC.cs VII. · . 

15 · I oiw. •, - i .. e l'i . 

19 . I ":;!. c. . , \ .... ~:-: :.!: o:- o • 

~o. - , - - c 
- '":: -- . 

::: : t - · 

• ~ r 
-~ - -= . -· 

~ . 



-53 -

25 . I bi d ., lines 3?-39 . 

~s . - · wanhedr in VIII. ~ . 

27. ~auhedrin ?lb linee 1-3 . 

r..e . - · ... annedrin VIII . _. 

~ . _a oni-es VII . ? 

30. - · w: nnedr i n VII~ . ! . 

34 . :...a i monides VlI..i . 

35 . I b ia ., vr1 .1. 

3o . ~ .. 1.ue r -n ?Ub line v- • 

3? .... &1.He .lr ir. .... onci110 · r at. s l.:..t.ion) • 4.:.0 , n ot e 5 . 

31:1 . w \.. e abov e sec ti on II . :' • 16 . 

3y . _:ai..1onici es v1.: . '" . 

40 . ~ee ·ho e ~ ec . i on l ! v • 10 - 11 . 

41 . Laiinonide. ·.- rr .• 

42 . wanhearin ?la lines ~~-P 5 . 



- e4-

43 . ~. ~anbedrin VI II . 4. 

44. The lioly Scr i p tur e s. ( JPS Tr ansla.i on ) ~eut . XXI- 19- 20 . 

45 . be e above sec ~ i on II . p . l? . 

46 . ~1monides VII . a • 

..... ect ion r1 

1 . Benny , . 3 . Tne Crim_ na l Code of t ne J ews , London , 
1.:..80 , :P · 16 . 

2 . I b i ci . , n . 19 . 

3 . ..... ana ed.ri n ?la line 32 . 

4 . vannedrin ?la line j~ . 



Section V 

1. "Facts About Juvenile Delinquency•, Pub . 21 5, 
U. ti . Children's Bureau, 1932, ae cited in 
Thurston, li. ~ ., Concerning Juvenile Delipguency , 
Hew York, 1942, P• 68. 

:: . The Common Law, pp. 49 a nd 45. , as cited in t he 
heport of The Whit e House Conference ; The Del1n
auent Child, l•lew York, 1932 , p; . 4-5. 

-55-

3 • .Jl.one , ·1·.l.i., •Juvenile Cr ime a Century A~o", Ne•• 
York wor ld , Jan . 28,1929 , as cited in Thur s ton , .1 . rt • 

on. c it ., P • 3 . 

4 . Abbot, Gr ace, The Child a nd the State , Chica~o, 
1938 , as cited i n T!lurs ton , n . w. , op . cit., pp.67- 68 . 

5 . Just ice and the Child--llew Jersey, Trenton, Uov . 
1939 as cited in Thur~ton , H. ~ . , op. cit ., :.P• 68 - sg . 

C• Glueck, ~ . ana E.T., One Thousand Juvenile ~elin 
guents , Cai:;~rid~e , 193~ , ~· 12 . 

?. Hurley , T. J ., urit:> in Of t ne lllinoie Juvenile 
Court La.w, Chi cago , 1907, as cited in Thur s ton , it • " •, 
02. cit ., JP• s1-az. 

8 . ~ullenGe= , 1 . A., wOci al ~eter~inante i n Juvenile 
....A:linguency , Ne·.-: Yor.k , 1936, p . 227. 

9 . • Tee Pla ce of t~~ Juvenile Court in !. Ii'! ~ocia. l 
.. elfare FEl.cf', Yea r ~ock , ~=ational 1)ro~a tion 
nssociation, 1~38 , as cited in ~ullen,:::P.= , ~ · - ·• 
OD · ci t., P• 22~ . 

10 . Com:..on•:eal th v . FisLer , ~ 13 -- e~~:,yl· ·an:a ..,tr.:.·..i : ci: 
~8 -5.(., a s c i te11 i:i J..bo t., r; . ~!'"·J .Jr ecE.inrid!'::e ;.. . _., 
'lne !Jelinguent Child. am t.1-t e o:.:e , 191~ , .. . 190 . 



11. Pound, R., Interpretations of Legal !:I.istor y, 
C2.l!lbridge, 1 923 , as cited in Glueck, s . and h . T., 
op. cit ., P • l ·u 

13 . Glueck, ~. and A•T., op . cit . , p . 17 . 

14 . Lou , H. u., Juv enile Courts in t11e Unit ed bt&tes, 
Chapel "lill, 1927, as cited in Sullenger, T . ~ . , 
ou . cit ., p . 229 . 

1 5 . Report of t lle .rh it e iiouse Confer ence: Tue .uel in
guent Child , 1932 , as cited in Lunaen, ',,. Jo. . , 
Syste~a tic ~ource 3 ook in Juvenile Del inquency , 
Pitt&burgh , 1 938 , PP • 23- 24. 

16 . Lou, H. H., ou . c i t ., as ..:i ted in bu l l enger , T. :c.. 
op . cit . , P• 230 . 

17 . Sulle?JG er, T. E., oo . c it ., PP• 7- 8 . 

18 . Report of the \thi t e :·ouse Confel"ence: cp . cit. , 
P • 2 57 • 

-56-

19. 186 :lB.nsa rd' s Parliamentary Debates , 4th s eries , .. ·126 2 , 
as cited in Abbot , G. and Br eokinr ige , ~ . P., 
on . cit ., P • 201. 

Conclus ion 

l· 'l'!li s explanat ion I owe io ! Tofes::or Abra.arun Cro1.bach 



BIBLIOG RAPH Y 

Biblical Literature and Couunenta ry 

~river , b. h ., An ln~roduction to the Literature 
of t ue Old Testal!lent, Charles Seri 1mer s , 
bone, New York, 1906. 

uriver , $ . R. , A Critica l and .Exegetical Commentary 
on Deut erono~, Charles Scribners , Sons, 
New York, 18 5. 

aertz , j . ii., ( editor) The Pentateuch and liaftorahs, 
~oncino , London , 1938 . 

·57-

Holy ~criptures The, (JPS Translation ) , lhiladelphia, l9j?. 

Smith, G. A. , The 3ook of .Deuteronom.y, Tbe Univer sity l'ress , 
cambridge, 1 918 . 

Rabbinic Literature and Commentary 

Babylon i an Tal.mttd The, banhedrin , t r anslated by 
..• Freedma n , o:>oncino, London , 1935 • 

.Benny , :: • .3., The Criminal Code of t he Jews--accor ding 
to the Talmud ~sechetb $ynnedrin , timith, ~lder 
~ Co ., London , 1880 • 

..Jah1onides , J.., • ..isw.r:H 'l'orah- -Yad lia- Hazakall, wa.r f>aw , 1882 • 

.Mishnan ~anhedrin , \.ilna, 169e . 

Talmud ~a.nheurin, ,a _ saw, 1893 . 



Contemporaneous Literature 

Abbot, G. and Breckin~idge , S. P.,The Delinquent Child 
and the Home, Russell Sage Foundation, New 
York, 1912. 

Drucker, s. a nd Hexter, M. B. Children Astray, Harvard 
University Press , 1923 . 

Feldman, w.M., The Jewish Child, Ba.illiere, ~ indall and 
Cox, London, 1917. 

Gl ueck, s. and E. T., One Thousand Juvenile Delinquents , 
Harvard University Press, Cambridge, 1934. 

Lunaen, W. A., Systematic Source Book in Juvenile Delin
quency, Univ ersity of Pittsburgh, 1938. 

tiullenger, T. E., Social .Deter minants in Juvenile .uelin
a uency , John Wi ley and ::Sons, Inc . , Uew Yor k, 
1936 . 

-·-

Thurs ton, H.w., Concer ning Juvenile Delinquency, Columbia 
University Press , New York , 1942 . 

V.'hi te house Conference on Child iieal th and. Protect.ion , 
The ~elinquent Child , The Century Co. , New 
York, 1932 . 

t68HOH 


	Seligman-1943_000
	Seligman-1943_001
	Seligman-1943_002
	Seligman-1943_003
	Seligman-1943_004
	Seligman-1943_005
	Seligman-1943_006
	Seligman-1943_007
	Seligman-1943_008
	Seligman-1943_009
	Seligman-1943_010
	Seligman-1943_011
	Seligman-1943_012
	Seligman-1943_013
	Seligman-1943_014
	Seligman-1943_015
	Seligman-1943_017
	Seligman-1943_018
	Seligman-1943_019
	Seligman-1943_020
	Seligman-1943_021
	Seligman-1943_022
	Seligman-1943_023
	Seligman-1943_024
	Seligman-1943_025
	Seligman-1943_027
	Seligman-1943_028
	Seligman-1943_029
	Seligman-1943_030
	Seligman-1943_031
	Seligman-1943_032
	Seligman-1943_033
	Seligman-1943_034
	Seligman-1943_035
	Seligman-1943_037
	Seligman-1943_038
	Seligman-1943_039
	Seligman-1943_040
	Seligman-1943_041
	Seligman-1943_042
	Seligman-1943_043
	Seligman-1943_044
	Seligman-1943_045
	Seligman-1943_047
	Seligman-1943_048
	Seligman-1943_049
	Seligman-1943_050
	Seligman-1943_051
	Seligman-1943_052
	Seligman-1943_053
	Seligman-1943_054
	Seligman-1943_055
	Seligman-1943_057
	Seligman-1943_058
	Seligman-1943_059
	Seligman-1943_060
	Seligman-1943_061
	Seligman-1943_062
	Seligman-1943_063

