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“There Were Among Them No Shotim:”
Mental Blness in the Legal Literature of the Rishonim and in S.Y. Agnon's 'A Simple Story'

The goal of this thesis was to arrive at a deeper Jewish understanding of mental
illness. | conducted an in—depth examination of two madels depicting and relating to this
topic, one, a legal model as reflected in the Rabbinic literature of the Rishonim, and the
other, a literary model as read through S.Y. Agnon's novella 2 Simple Story.

An examination of these two models of mental illness stands to benefit all those
who serve in positions of religious leadership in the Jewish community as this kind of study
challenges us to evaluate both our attitude towards mental illness, and the part we as
Liberal Jews play in this regard in the chain of Jewish tradition. Ultimatelyv, how we think
of. relate. and what we believe about this particular kind of “otherness”™ among us, will tell
the story of who we are.

The thesis contains an introduction and a final reflection, and three main chapters.
The first chapter is the Rabbinic chapter. in which I examined the term “shoteh™ through
the legal literature of the Rishonim. The second chapter of this thesis is an analysis of
Agnon's V19 MO0 through the prism of mental illness. In the third chapter of this thesis |
put together some educational resources based on the research and findings of the first
two chapters. These materials are meant to serve as part of a larger educational

framework on this topic aimed at adult learners, especially those in positions of religious

leadership.
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INTRODUCTION

This thesis is an attempt to get at a deeper Jewish understanding of mental illness.
Through a close examination of two models - one Rabbinic and the other Literary ~ | had
inittally hoped to gain a deeper insight into both the experience of mental illness, and
societal responses to that illness and to the mentally ill.

[ therefore opted to conducted an in—depth examination of two very different
models depicting and relating to this topic, one, a legal model as reflected in the Rabbinic
legal literature of the Rishonim, and the other, a literary model as read through S.Y.
Agnon's novella A Simple Story.

The first {and longest) chapter of this thesis is the Rabbinic chapter, in which [
examined the term “shotef” through the legal literature of the Rishonim (ca. 11" to 15"
centuries) in order to see how the law developed following the Tannaitic and Amoraic
period’. I have chosen to focus mainly on Responsa with the understanding that they woutd
reflect the most practical aspects of topic. i.e. real problems and challenges that came up
in various Jewish communities, which were then presented before scholars. | also felt it
woulq be necessary to examine at least one Code, and opted for Maimonides' 12" century
Mishneh Torah over another notable Code of the period - Jacob ben Asher's 14" century
Arba‘'a Turim (Also. Tur) — because of its more accessible topical arrangement and episodic
departure from Talmudic traditions which | was interested in examining.

[ have divided the first chapter into three sub categories; a very short overview of
Tannaitic and Ammoraic materials, an extended reading of various Ashkenazic sources, and

then of Sephardic sources.

I have left the term “shoteh” untranslated throughout this thesis, with the

1 For an in-depth reading of earlier Rabbinic periods on this topic see: Eric Polokoff, The avw in Formative
Rabbinic Literature (New York: HUC Rabbinic Thesis, 1990)
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understanding that during the Rishonic period it was used primarily to depict acute cases of
mental illness. Where it denotes something different (such as "imbecility”), I have noted so.
I have also left references to the “shoteh” in the original masculine form and feminine form
as those appear in the sources, For the most part. when | used male English pronouns to
refer to the shoteh/shotah, it should be understood that they apply to both men and women
without distinction, except in some cases where the law concerns women specifically (as is
the case, for example, of a woman menstruating), in which case | have noted the female
form “shotah” as it appears in the original Hebrew. The term “shotah” then, is not to be
understood as a separate or different category. but merely as a female “shoteh”.

The second chapter of this thesis is an analysis of Agnon's Vw9 N9 through the
prism of mental iliness. In this chapter | present the argument that Agnon depicts mental
illness as an understandable and even justifiable way of coping with one's deeply flawed
society. Through following the main character's descent into mental illness and applying
the Rabbinic category of “shtur” 10 his illness, | attempted to gain a deeper and more
variegated understanding of both the legal literature previously examined, and the way in
which mental illness is experienced by an ill individual and the society in which he resides.

In the third chapter of this thesis I put together some educational resources based
on the research and findings of the first two chapters. These materials are meant to serve
as part of a larger educational framework on this topic aimed at adult learners, especially
those in positions of religious leadership. The purpose of such an educational injtiative
would be to expand participants' purview in regard to mental illness by looking at the two
models and trying to discern where we stand in relation to them and what implications they
could have on our theology of mental illness (if we have one).

The final chapler is a personal reflection on the topic and the process of this thesis.




RABBINIC MODEL - THE SHOTEH IN THE LEGAL LITERATURE OF THE
RISHONIM

Introduction

The Image of the shoteh as examined through the halakhic literature of the
Rishonim is fairly consistent. For the most part, the shotefr can be understood to be a
deeply debilitated individual, whose lack of capacity to function in daily life renders him
without agency in the Rabbinic world. However, it could equally be argued that in some
cases, what strips the of agency is actually Rabbinic legislation. and not his debility. In the
Rabbinic view. the shoteh is akin to what we today would call a severely mentally—ill
individual who cannot survive outside of an institution. Since mental institutions did not
exist in the rabbinic period and in the period of the Rishonim, legislation fulfilled the
function of ensuring safety for both society and the shoteh. as well as making sure the

But to understand the legal decisions of the Rishonim, it is necessary to run a quick
overview in order to outline the basic legal issues that confronted their predecessors in
regard to shotim. The Rabbinic period of the Tannaim and Ammoraim is the period in which
the Shoteh emerges as a tegal category, and the Rabbinic effort is thus concentrated on
defining the category, outlining various boundaries for the shoteh's activities communally

as well as individually, and mandating protection to safeguard the shoteh.




[41]

Tannaitic and Amoraic Overview

We should begin by an explanation of what a shoteh is. An individual wili be

included in the category of shoteh if they behave in the following ways:

NI 3T IR MDD AN VIPHM mMTapin 13 ]7-’11 ,n"b";':! YT N30 TAVIVY OINDN P NN

- Mo 717 ND PIAVT N 1NT DM JNR NNN] IDON AN PN 237 DX NIJ ]7'\3 WY TY IR
ON3 NP ION

Our Rabbis taught {in a beraita]: Who is {deemed] a shoteh? He that goes out alone at

night and he that spends the night in a cemetery, and he that tears his garments. It was

taught: R. Huna said: They must all be ldone] together. R. Yohanan said: Even if [he does

only] one of them. What is the case? If he does them in an insane manner, even one is also
[proofl.!

[...}

TN MDY DNINNMY TN 9 TARDN AT - DOIIY INT N XIDT XD NNID 390 7Y WNRYOR X9 29 DN

KL
R. Papa said: If R. Huna had heard of that which is taught: Who is [deemed) a shoteh? One
that destroys all that is given to him: he would have retracted [his previous statement that
they must all be done together}.?

The Tannaim thus delincate a definition which takes into account one's compulsion,
odd behavior that puts the sell at risk, self-destructive tendencies, and the clear
expression of mental anguish. The definition of a shoteh, however, remains under
controversy in the Talmud, as the Rabbis cannot come into agreement on what the specific
behaviors are that render one a shoteh, and how many of the characteristics need to
manifest for the individual to be classified as a sheteh. Later on the halakha follows Rabbi
Yohanan, but at this early stage, the matter remains unresoclved. It is also noteworthy to
mention that the Palestinian Talmud includes all four conditions as Simanei Shoteh’.

The shoteh is not necessarily a permanent state of being. Thus, an additional legal
category which is an in-between category is defined. This is the category of ©5n Dny

DYWY DY - intermittently well and ill: “if a man is sometimes in his sound mind and

sometimes a shoteh, when he is in his sound mind he is regarded as sane for all intents and

1 2 7wy ) q7 nean noop o1 Twbn
2 x WY 197 mnh naon 251 Tedn
3 x -3 M0 D TR PO MDYIN NODD SRYNYY TYn




6
purposes, and when he is a shoteh, he is regarded as a shoteh for all intents and
purposes.” The implications of this category were controversial still in the Amoraic period
as we will see below, and later became prominent in many of the Rishonim's discussions in
regard to family law.

As for defining boundaries for the shoteh's activities, the shoteh {along with the
deaf—mute and the minor) is exempt from all mandated religious responsibilities, both
communal and individual.® The Mishnah declares the terumah of the shoteh invalid®, his
ritual slaughter (shkitah) un—-kosher’ (although it kosher after the fact, if he was watched
by someone else), a shoteh cannot perform a religious duty on behalf of the many since
one who is himself not obligated 2N > 370 N NI N, and he is not qualified to
read the Megillah®, to name just a few examples. In terms of transgressing the law, the
shoteh is not considered criminally liable, such as in the case of causing a wound to
another person, although others who harm the shoteh are liable." Should somcone cause a
shoteh to be shamed, the shoteh is not subject to be paid for degradation (nva "m7).
However, if one should argue that the compensation for degradation is paid not to the
shoteh but rather on account of the insult suffered by the family, then since being a shoteh
by itself constitutes a degradation to them which is second to none — WO N7 AWV TO PN -
they are not entitled to payment."

Despite being thus legally non-viable, the stioteh is nevertheless maintained to be a
human being, as is evident from the following case, in which the debate conceives an

individual, who finds himself traveling carrying a purse; if shabbat enters and he is still out

R TBy N3 17 MwD ¥XY 00D I3 Tndn
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walking, what should he do?
5 INNH NN OR - 2D ANNIAY IY NN DRN NN - INDYY OND DD 2D 10D - 1103wy v
NN - NDYV IND LD 20 XD JOPY NOW YIND LY NN NMMAN - JOP DVW YINY NN ARy
DO - 0P DWW ,NDWY - NI YN .DTX IRD - NG, DR
If there is a Gentile he should give it to him: what is the reason? As for a donkey, you are
under an obligation that it should rest, but as for a Gentile, you are under no obligation that
he should rest. [If there] is a donkey, and a deaf-mute, shoteh, or minar, he must place it
[his purse] on the donkey and not give it to the dead-mute, shoteh, or minor. What is the
reason? The latter are human beings whereas the former is not. [If he has with him} a

deaf-mute and a shoteh: [he should give it] to the shoteh; [if he as with him] a4 shoteh and
a minor - to the shoteh.'

In the hierarchy of donkey versus shateh, the shoteh is deemed higher than a donkey: even
though the shotehf is exempt from commandments and thus will not be breaking shabbat
law by carrying, it is still preferable to put the purse on the donkey. because the shoteh
(and deaf~mute and minor) are human beings (and thus presumably should not be abused).
The shoteh is, however, lower in hierarchy than both the deaf-mute and the minor. "

To protect the shoteh's interests, he is subject to guardianship since he is
considered incapable of managing his own affairs. Thus in the case of a shoteli's ox that
gored, a guardian is appointed to argue the matter in the court for the shoteh".
Furthermore, (and although the notion was contested), in the Amoraic period guardianship
is expanded to include economic protection to the wife and children of the shoteh: “If a
man became insane the court will take possession of his estate and provide food and
clothing for his wife, sons and daughters, and for anything else.”"

But the most relevant for our purposes are the rules concerning the shoteh in
relation to family law, i.e. marriage and divorce. To begin with, the shoteh's ability to
contract a marriage is basically prohibited by the Rabbis, presumably since he cannot

provide legal consent'®, nor is considered able to maintain a healthy family life. A shoteh's

12 » mny Bp 91 maw hoon Y33 TN

13 For further discussion relating to this particular point in Rambam's Mishneh Torah see page 42.
14 11 xpp x32 D
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kiddushim is therefore not considered kiddushin, although there is controversy whether
this applies only when the two partners are shotim, and does not apply when concerning
the kiddushin of a sound person with a shoteh:'” the rationale behind these marriages not
being legalized by the Rabbis is especially interesting:
Y PN NOT AV NOVVWT YO, PRIY) PIT Y WPNT IYINY YIN NIY IND RHN 1] ONI DN
vIIn DI nXYNN 3 MMV JNINYY - MDY DY) NIV JOPY DOW XNNT 1PN P
PNT 02T RTIPN NOPP NOT AW NOW PRIV P31 100 WPD - PIAIT XTIPN KDPPT IWIM
UM LPRIYY 037D KYT 0P NIY OINDY PN P WPN XY - DN 7192093 ¥ OY 17 DIN
NY - PRI 95D MNNT VP PN P WPD - PRIYI DYV IR ROT UAN 1PN PIY Y PD
PN PIAY PN
Rami b. Hama stated: Where lies the difference between a deaf man or a deaf
woman [and a shoteh/shotah] that the marriage of the former should have been legalized
by the Rabbis while that of the shoteh/shotah was not legalized by the Rabbis? For it was
taught: If a shoteh or a minor married, and then died, their wives are exempt from halitza
and from the levirate marriage! [In the case of] a deaf man or a deaf woman, where the
Rabbinical ordinance could be carried into practice, the marriage was legalized by the

Rabbis: [in that of] a shoteh/shotah, where the Rabbinical ordinance cannot be carried into

practice, since no one could live with a serpent in the same basket, the marriage was not
legalized by the Rabbis.'®

In the same vein, it is considered “kosher” for the shoteh to write a get, but not to
deliver it," although neither a man nor a woman in a state of shtut can actually divorce: “if
she became deaf, he may divorce her; if she became a shotah, he may not divorce her. But
if he became deaf or a shoteh - he may never divorce her.”® In the Palestinian Talmud®,
this particular point is under controversy, concerning the previously mentioned category of
the hvw DXy DN OMNY - the intermittent shoteh: according to Shmuel, O9N is considered
well, i.e. of sound mind for all intents and purposes and can therefore divorce, but
according to Reish Lakish it is only when he is completely well, i.e. nonw v that he can
grant a divorce. It's worth noting that the question here concerning two different stages of

healing from MmvY remained problematic for the Rishonim. In the case of a woman though,

17 1 pea DR 1IN TPR PRIYTPY 0P AV YO0 PNT - N 12D K P19 M0 D00 ndene Tinbn
18 27wy 29 77 MwI® R2on a3 Tnvn
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of whom consent is not a requisite for, the Rabbis provide a different rationale of why a
shotah woman cannot be divorced - 990 3n N2 NN NOVW - so that she will not be treated
like a piece of ownerless property? i.e., so that people should not take advantage of her
sexually since she belongs to no one and is not capable of objecting.

Tannaitic and Amoraic legislation therefore presents us with a system that is meant
to assist and protect the shotim - limit their hability, exempt them from religious
obligations, provide them with guardianship, and give them a measure of protection in the
face.of a debilitating cognitive disability. If the Rabbinic system appears paternalistic, it is
because it had to have been so in regard to an individual whose cognitive abilities are so
severely compromised. Whether or not such a model provides for maximal inclusivity under
the circumstances remains to be seen. as despite going through great lengths to ensure the
safety of the shoteh, it should be noted that he/she is thought of as exemplifying the
highest degree of degradation, as well as metaphorically referred to as a poisonous entity
which is not capable of adjusting to a human home life (i.e. serpent).

If indeed it is true that in the Jewish cuiture mental illness can at most be pitied,
and perhaps responded to, but since “[m]ental incompetence seems to be antithetical to
the ideals of halakhic culture, whose paragons are the scholar [talmid hakhaml, the
righteous one [tzadik], and the pious one [chasid]®®,” how truly inclusive can Rabbinic
legistation be in regard to the shoteh? What possible religious venues exist for him/her to
maintain him/herself as part of the Jewish people and the convenant with God if exempt
from all communal and individual mitzvot?

In the following chapter, which will be divided between the Rishonim of Ashkenaz
and Sepharad, 1 will be surveying, more or less thematically, the issues that faced Jewish

law makers when confronted both with the reality of the shoteh, and with the pre—existing

22 2 1wy »p 97 M noon "1 Tedn
23 Tazvi Marx. Disabilitv jn Jewish Law. {London: Routledge, 2002). 107.
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legislation. A detailed picture of the shoteh through a legal lens will thus hopefully emerge.

Rishonim - Ashkenaz

Rashi, the illustrious 12™ century French scholar makes in his commentary to Bavli
Hagiga 3b, a statement which becomes the benchmark for all the commentators and
codifiers to follow him:

20N 20D PRI LPIZ WP PRI ,UNYA P MRG0 N0V 0PN 2353 WINN - VIV INDNX
A Shoteh, anywhere that this term is stated, is one who is exempt from commandments,
and from legal retribution, and whose sale and purchase are not binding [cannot obtain
ownership}.?

Rashi here sets a basic legal criteria regarding the Shoteh, since his commentary. in
retrospect, has been used by later responders and codifiers as faiw, as we shall later see it
re~stated by the Rambam. Rashi's language is original in regard to the Talmud: whereas
there is a homiletic statement in Ketubot 20a out of which one can infer that selling
property during one's shtut cannot be considered binding, the explicit XY . )2 WP PR
1291 NN, which does appear in relation to the inebriated (Eruvin 65a), is otherwise not
found in Tannaitic and Amoraic material®®. Rashi, who probably made this statement based
on Geonic material®®, thus in essence sets a legal precedent.

In addition, by remarking “anywhere that this is stated,” Rashi marks an additional
milestone in the categorization of menta!l iliness. From here on we are to understand that
whenever we encounter the term, we have to think of him as lacking this basic commercial
agency.

Elsewhere, in a discussion regarding minors and their vows, whether viable or not

(Niddah 45b), it is stated that even if one does not know/remember in who's honor they

made the vow (they were presumably too young), that vow is nonetheless valid. Rashi

24 3 1wy 47 nman nooD M

25 It is, however, found in the Tosafists, Bava Batra 155a
26 N3 DY WIAYA TTIN 3 WY 1390 RPBH 10
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They are adults and we do not hold them also in the category of a shoteh, since they will
eventually come into cognition, and a shoteh is only he who tears off his clothes, sleeps in
the cemetery, and goes out alone at night.?

The designation between a shoteh and a minor is important specifically because
these categories are so often lumped together as those which lack cognition and therefore
agency. Rashi clarifies that a minor that grows up is not in the category of the shoteh; the
shoteh. says Rashi, is only that one which exhibits the three signs in Hagiga 3b, a
statement which later becomes a precedent to codifiers and responders. It is interesting
that Rashi ignores the 4™ criteria {who destroys everything they give him), as well as the
other fine qualifications made in the gemara to these criteria, which is probably indicative
of him considering them mere examples of insane behavior, rather than obligating
conditions.

There is a difference between a person who is a shoteh and one who simply
behaves strangely, even if it is for reasons we today would consider to point to mental
illness. It is therefore important to note that Rashi's discussion is at times steeped in the
language of evil spirits and sorcery; these are tangential to the discourse on the shoteh,
but are not necessarily to be conflated together. Thus, when the gemara in Hagiga 3b,
states “but if he spent the night in a cemetery, 1 might say: He did [it] in order that the
spirit of impurity might rest upon him,” (i.e. = not because he is a shoteh) Rashi interprets
it as follows:

2 qwan PNY IWHDY ,DYTY MA - TINDIV M1 PHY TIwnY

For Rashi, spending the night in the cemetery in order to attract a demonic spirit which will

27 3 1wy Ao 9T T RODD e
28 Ibid.
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assist a person in becoming a sorcerer, is not considered an act of shtut. Similarly, when
he comments on 7yY M1 in Taanit 22b* he interprets the evit spirit to be of a demonic
origin:

30 et 9390 I N YIV? NOYY TN XM LAY MY DY - DY N DN

In this case, it cannot be satd that the person in whom the evil spirit has “entered” is a
shoteh; what is clear is that this person for whom it is allowed to violate shabbat by
sounding an alarm, is chased by that which is to him a very real demonic entity, one which
endangers his life since by running away from it he may drown in the river or take a deadly
fall. This is an one example in which we today would probably qualify this behavior -
running away from / being possessed by an evil spirit — as a symptom of mental iliness,
whereas for the Rishonim {both Rashi*. and as we shall see, Rambam) it does not

constitute shrut.

A case where the opposite is true (i.c. - categorizing someone as shoteh despite
not actually fitting the criteria) can be found in a coltection of responsa known as the
Responsa of the Sages of Provence — Shut Chakhmei Provence, thought to be writien
between the vears 1250 and 1350%. This particular responsum provides us with a

wonderfully detailed case description brought before the responder:

TMN2D XN VIRY NUYD DY ONUNEI DXWI V7 ONHNP )13 PNNY A 0TI M NP NI 270 dAwn
NMYN NONNDKX ASNY XIND N3N YHRY YnYl DMITP DmN NUYNR DX YD YT enan Inr
unclear; lit. coins that] /2 w2327 213 137 DY WNN2 NN WR VI MDR DY AN PINYn
DOV AV A3 3D DAY T Moy DORN 227 Y aMapm 0ndn nxp 29D X3 [rattled to/for him
TIHN VYD DIND MNMTNSY THN VO P INT DWHAND PHRN IM2N2Y NHRHNT Mninn 1
WIM P IPNIN ,OM YPNNDY WAID MNDTN VDR 1ONN DY DDHNN ,MmMYysa D»IY nwdw
2¥ N2DYN PRI 10N I MNIAVOND 19D Y3 WA PN DPNRINY OYY 1IN, MLNN YY N2OUm

29 n nom oo 193 N DI BN ATVY THY THN 0% NIWHD NPD THXY W IR 0123 MPRY T :PIT BN NI AW PYns 1o oy
IPIYNR WINY IXR POY W PR P Y - N,

30 23wy 22 97 MR Noon e

31 It should be noted that for Rashi, as opposed to the Rambam. Ruach Ra'ah is seen in as an some kind of evil
spirit, possibly as a result of Christian medieval influences. G. Winkler argues that Ru'ach Ra'ah does not
always constitute something demonic in Judaism - many ancients thought of it as something akin to what we

today call pathogens. Source: Gershon Winkler, Magic in the Ordinarv: Recovering the Shamanic in Judaism
(California: North Atlantic Books: 2003) 92.

32 Bar llan CD Version 12.5 - Biographies: The Sages of Provence.
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We learn here about a man who was asked to grant his wife a divorce because of
his particular mental illness, the mysterious v noNN. The description of his symptoms
reveals a {ully functional man with a peculiar delusion; for over two years he lives in fear
of imaginary beings (lit. people) who reside in his stomach and scare him. Because of this
fear, three changes occurred in his behavior: he refrains from drinking wine and from
eating meat, believing they make him sicker, as well as from lying on beds, since that's
when these beings in his stomach scare him. He has therefore taken to sleeping on the
ground and on benches. The description goes on to state that aside {rom these three
changes, his mind was not found to be disrupted. true, he imagines beneficial things to be
harmful, but in all other respects he asks and responds appropriatety and to the point. Is
this man then to be considered of sound mind and be allowed to grant a divorce?

The problem f{or the responder in determining whether or nor this man is a shoteh,
is that he does not fit the criteria of the shoteh as described in Hagiga 3b. Therefore, a

new qualification over the previously stated conditions is introduced:

MDY MY NIN +3 3+ THINNT Prod DXNHBRN PINVD P1Ya NOT 37 DY 137 390 AN NV PN
HL.1 99 Yy Pam2 PR PEYNI IN INITI IN DI YD W1V XD VAN V) PIYY YIN ,TSD

That is. the shoteh signs listed in the Hagiga 3b still apply, but only in regard to
being exempt from mitzvot, and not when it comes to granting a divorce! When it concerns
the latter, it would take a lot less to declare someone a shoteh: a bit of mixing up or

confusion of speech or deeds — and a man is a shoteh in respect to the get: he is not

considered viable in granting it.

33 1300 N YN Do Mo pMw
34 Ibid.
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So uncomfortable, in fact , is the rabbinic authority in this case with affirming the
agency of this particular man in relation to the divorce, that he goes so far as to insist that

this man the man actually fulfills the conditions of a shoteh as sel out in Hagiga 3b:

PP OO VDY PTH LY MR HARY DT N PR WY PTIN PO [Dpn Son] nn [..)
NHON TNR NINY 12D YR N3PN DY DN VW NIHB0HN NN M NII00N MMNMNG V) ]
DI CTRNG POX +3 0 DN+ DNT 2793 MNT PR 71D AV PINM 1722 121 +3 3 N+ ow
M DT HMY NN DOVIWN Y5O NN O POYANI XD 1T XD NINK MOV 13 D) NOW 9ren
™) 172 909 IR L] IR NN PIT TN 7T PR A3 NN DY NOY DD mvw T
LD PYYNY 1OV NIV INYT PINN XMWY MY TY 1O DY U2 D NDYY MDY wvind [p1
R 9N PRI PN DK 12 T RSP MUYD IONIAN M DY MDY PRY 719N 'mY el OX)
P97 NOINN IBIY DNION NIN OXD ¥ U2 HPNT NOT 11,19 DY U3 PAMI PN DO PID RIN NiD
MOYD YN TIYUN AN I A0 Y9 DY NN 2 ymann Mnvapy an ab onyT haY JIN L WUIN NYN

3...) Hnwra man nam

Even if one wanted to argue that the signs of the shoteh as depicted in Hagiga 3b
apply to the giving of a get as well as to exemption from mitzvot, it would still mean that
the man in guestion is not considered viable to grant a divorce since he fulfils (!) the
criteria, The Rabbinic responder considers him akin to someone who goes out alone at
night and persists in it MOY 1791, that is - in a manner of shtut, even though no other signs
of shtut appear in him. Aware that this particular declaration may be subject to criticism,
the responder provides a clear statement of insistence - "if it should occur to vou to
disagree and say that this man’'s shtut is not like the shtut of the one who goes out alone at
night, (know] that this is how we rule! He aiso provides the rationale for his decision: it is
in order to prevent mamzerut {presumably if the get is not legitimate, the man's wife is still
married, and any children she may have with her next husband would be illegitimate).

This particular decisor is not so concerned with the interests of the individual
shoteh, who may not even be a shoteh, as it is clearly stated that he is of sound mind in all
other respects aside from the particular delusion, but rather with protecting society as a
whole: not so much from insane individuals, but from the proliferation of illegitimate

children. It should be noted though, that this is not a typical decision when it comes to the

35 Ibid.
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Rishoim, who usually avoid categorizing somecone as shoteh.

Another responsum from this collection brings up the same case but in a more
concentrated attempt to ascertain what signs necessitate declaring someone a shoteh (and
in this case, lacking agency to grant a divorce).

AN 7D NN 1T BIND PN PROND HDRY NDIYY STHIW SHTNOY AN 295 N YT 7o 07 (.
T Pax Poan &Y Xowywn HYon/ W INR NNNY IR NOK ,D3T NP IYTH WID 13
93 RODN YR PYEH PIT PRI A0W PININ 0 M DN PR DYDYy wnn DN Yv 0111
HPINY LINM VW NINY NP0 YN XXV +PNY 01,3 3 DN+ DNHON 1NDRY HN0D 0P Y
2N YT INY DY DN OX NN PIYN MIND YW 97NN, THOYD PPN NN 10 12 DIND ROY

12 NN PIVYI YAYNN IND NIRN MY DN DR ARED NPHT NN MY XN Apnn Py
WY MY DM DY PRHNWHI IN +X N YN PRI+ DO DONY DO DNYD N AYTR MING

31,1 1ma DOWI PN 130 NN ITHIRY

Here tno the responder, as were his ashkenazic predecessors. is insistent upon
declaring the man a shoteh. You do not, he writes, determine by following the normal
behavior he seems to exhibit in some respects, but rather the fact of him being seized with
shiamum (see ft. 35) . Even though he may act appropriately and behave without
strangeness, he is in the category of shateh, and his actions are not considered to be
committed with a sound [lit. clear] mind. The case of the one who goes out alone at night
in Hagiga 3b is here interpreted as the case of someone who's behavior is strange only
some of the time, but is still considered to be a MM MW

XM PIVY D27 INYI 2VPH IMNMN ONID DRY OPUN PR M2 ¥HYI N 3VINT wInd »in (L]
DNY ,NID NDWHY ROYTI HOXN UMY D0¢ 1NIVAD Y MDY PYYND INYT 29 DY Pomo PN LPvn
NBNIOMYT NSVIY MY PY YD L] PO MYOR PV 10 DD AW Paya DRIN 1IN TIXD PIY
MY DO NPYTA MY KRY [129951] 29D YT 21N 10 INVY AN DN PO PRY IND 12T
PN OIMND MOY DY D 12 IRNY NI NINID OIIT 'HNY DOXY +1 10 PO+ IPYTNP NNRY

381..1 237 By Pomo

The responder again states that such a man is considered a VOMB NV once he exhibits a

sign of VoMM MLVY. Even if some of his actions seem absolutely fine and it appears to the

36 The term owyw was sometimes used to depict mental iliness. See x 1y o 91 o - “scabs [arising from the
wearing of unclean garments]} cause xnmmnye - madness.

37 1o y»o N PUN NN Mdh DM

38 Ibid.
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eye that his mind is settled, it is nonetheless to be deduced from his strange behavior that
everything he thinks and says is of a disturbed mind. What the Rabbis determined in regard
to mitzvot, applies all the more so to matters of granting a divorce. He goes further to state
that it does no good to apply the method of questioning him to determine his clarity of
mind®, because he could very well say sensible things, but since he exhibited a sign of
shtut, his words cannot be trusted at all,

What is so surprising in this particular case is that at no point does it seem to
matter that the man in question actually does not exhibit the signs of a shotef as described
in Hagiga 3b. These responders seem quite comfortable interpreting the gemara rather
loosely, their argument relying on an understanding that the examples provided in it are
just those — examples, and not strict symptoms. This responder renders the case
description as a clear—cut case of a shoteh. Interestingly, he uses the term Mo *My3] -
God's terror to describe this man's predicament, indicating that this state of mind is thought

of as divinely ordained:

MOLHN NN NI NIPI 3T THNDY TY WHAW MON TMya IR MON NN 19 bx [..]
NPT PN DXOWN Y933 KINY DWW 3TN M RSP DIN 2 0N DYNIN DMITH DIPIND

400 ) meN waww MY oon PRI NMWNY M 99010 ndym

Again, this is not a resposum which is shoteh-oriented so to speak, that is, one
designed to protect the shoteh's rights. We are not provided with a rationale for this strict
categorizing of a man as a shoteh as in the former responsum (to prevent mamzerut).
Instead, this responsum exemplifies a readiness to apply a broad reading of the gemara
with the clear purpose of declaring the man a shoteh so as to prevent him from granting a
divorce, perhaps (again) in an attempt to prevent mamzerut, perhaps out of a desire to

keep people within marriage. Although this decision may not actually function to support

39 As described in Gitting 70b in the case of a mute, to exclude a man seized with involuntary nodding from
granting u divorce.
40 ibid.
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the institution of marriage: presumably, once this man is considered a shoteh, he is
stripped of his agency in all other aspects of life as well. This means he would need. for
example, to have a guardian appointed to him. He would not be able to buy or sell, nor
borrow money. which means he will not be able to support his wife. It is strange then, for
these poskin to “stray” from the shoteh signs depicted in Hagiga 3b just so they could rule
this man a shoteh. As stated before, this is not typical of other Rishonim.

Unlike what we've seen in the last two responsa, a responsum of the Maharik,
Rabbi Joseph ben Solomon Kolon who lived in France and Italy in the 15" century, exhibits

a strict adherence to the signs of shoteh as described in Hagiga 3b.

9711 2ND PNINPNI IPNY VIN MTIX OY PR WI77 10D NTIIAX W2 DY o M ¥y x’onf..]
() M 972Y PIAT 235 NPPAd XN O (3 GT) MMNT PrO3 DVNANRT DMITA VIV PN XY DN
Proa NIMNTI YR APDI XYY IR NNAPN T2 P IN MO YIPHN I'X NON NOW 2YN) WNY
B MLBY DIPN 232 NMHIRN DWW INDXR D73 MY YIS TINN YDWRTI 2NN N2NN 1D OXY DNt

4119 MMapn 1912 1PN D0 10D PRI PIR WP PRI PYRYD 19 MXDn
j

In a responsum that tries to determine whether or not a woman can claim her
ketubah from her husband's heirs if she no longer has the deed'”, the Maharik mentions a
responsum by rabeinu Avigdor Cohen to rabeinu Meir*® regarding the Wurzburg get, in
which the decision was rendered that unless a man is showing the signs of shtut as
designated in Hagiga 3b, then that man is to be considered sane for all intents and
purposes. The Maharik then reiterates that one cannot be considered a shoteh unless he
tears off his clothes, or sleeps in the cemetery, or goes out alone at night - a very literal
reading of both the text in the gemara and Rashi on Hagiga 3b & Niddah 45b, which ignores

the explicit qualification in the gemara that these acts must be committed mow 777 (in a

41 v Yo pom e

42 The answer is that she indeed can, qualifying that it is necessary to first swear her to a statement claiming
she did not spend her husband’s assets, if for example he was a shotef and incapable of supervising her
purchases.

43 This responsum is often quoted by later responders and codifiers, but always in this reference made by the
Mabharik; the original responsum was probably not accessible.
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manner which exemplifies insanity). i.e. that a reasonable explanation cannot be given for
them (such as - he went out to get some fresh air):

TIORT 23 9Y ART NN DMON VEATY NOXR T3NNT ProT 0N RpvT DT (1] v »»yd axe ox [

WY IN NINT PrOT 1IN M NTY MOYY M YNIAY I PP AN JI YBYHN XD NTIIN WY WD
441 mata XYY ORD nyravad v (1)

That is, writes the Maharik, if your interpretation of the gemara is such that you
consider the conditions mentioned in Hagiga 3b to be examples, and not obligating signs,
even though this goes against what rabeinu Avigdor wrote. and it is your judgment that the
husband has reached a shetut in the magnitude of those shown in Hagiga 3b. then of course
the woman needs to sign a statement (see ft. 42), which for our purposes means the
husband was considered a shoteh, despite the fact that he may not exhibit the exphcit
signs of Hagiga 3b.

This responsum depicts a clear, accepted way of pronouncing one a shoteh as
transmitted by early ashkenazic authorities (rebeinu Avigdor}: by the explicit signs in the
gemara. And vet, we can see there still remains a lot of leeway to interpret according to
the judgment of the particular decisor. Of course it is possible that the reason {or this
openness is that the person in question is already dead, thus, to declare him a shoteh
would have very little practical implications, except for matters concerning his widow.

It would seem that an adherence to the gemara in regard to who is or is not a
shoteh is dependant strictly on the desirable ruling. Thus, in a case where divorce is
concerned, the Mahari Weil, a German scholar of the 15" century is very comfortable
applying the category of shoteh (shotah, rather) to a women - in an attempt to prevent
gerirah™ — even if the woman in question does not exhibit the particular signs of shoteh as

depicted in Hagiga 3b. In this case, the Mahari Weil is opining against the validity of a get

44 Ibid.

45 Gerira concerns a woman who is pTx "2 92 93K 7w - i.e. who people can take sexual advantage of. See nw
ren o p. 26.
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given to a woman who is DmYN DNY NV DINY - at times ill, at times well. Apparently, it
has come to his attention that some decisors permitted such a get when the woman was in
a well-state. He, however, does not concur. He gives us a summary of his predecessors

first, pretending not to be able to decide between them (in fact, his opinion is clear):
DIV IDAR TAYTI IIAN TONY NIV TAND DY MIND 19MIAT 2137 P W0RD v )N on [..]

YYINY TI OPN MY MYBYN 197 D1 .NDTID TOIN WIRY NIWNI YNYNTI NMdH DNy nuw
T OAIGN VAT DD DNDY HVIY IDAENY TAWNTI RN OTANINY N LTI NN NP N OX

“8[...] 7ay*72 W9N DR AMaN
To sum up, Rashba'” forbade giving a get to a woman in such a state, the Rambam
permitted the get after the fact (actvally, for all intents and purposes, he permitted it even
before the fact'), even concerning a woman in a constant state of shtut, and rabeinu Efraim
(12" -13" century Germany) and rabbi Avyah (most probably Ra'avyah, also a 12"-13"
German scholar) forbade even after the fact. The Mahari Well then adds his own

understanding. which qguestions the validity of permitting the get:

RYD (0T OV Ty P T2 Myan KD D DIIAT MN0Y NN XD DAN YYNND MAT By D mnnt
49
Rhalal}

The particulars of this discussion are not relevant for our intents and purposes, but what is
relevant is the categorization of the woman as shotah, despite not exhibiting the required
signs:

TYTIY3 YNUHNY M2 PIND NDYHY 97YN [N NN 2I2) 2722 Aamdn Y pnn N Y pano {..)
MVAT NIl ONTIT DN DO DPR YIDY NN DBYN DMYOY OOV TIT 12 TII NN N PUNRM
VIPH NON VY 13 DN NIV 29 2Y QN RPN NDIY XIPI INVN DPINT NOBP PID NN 3N PN 1)
1T 92 IRYI NPV TN NN NI MIAPD NI 32 1R AMDI YIPN IR IR OIOXT 11D DD
MUY DI 131K ROY NPNT NN 99T ND INTI IR IDDIN 0 KIP) NOT MY vy Nin

59,1 1IN0 WY 29 HY G NV M0 [P0 W] APRY Y RON
It is doubtful to me whether we can refer to her as “well” in this matter, even though she
responded properly [...]; so what if she did? This is a [common thing] with shotim, that
sometimes they respond correctly and yet they are still shotim. Surely this controversy

46 a3 pv S rnm P

47 For a more detailed discussion on Rashba see the Sephardic section.
48 See p. 46

49 1) yo P mINn s

50 ibid.
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between Rabbi Yochanan and Rabbi Huna in Hagiga regarding Who is a Shoteh, that is, one
in whom we've seen no signs of shtut but he does tear off his clothes - does it mean that if
he does not tear off his clothes, and does not sleep in the cemetery, and does not go out
alone at night, but otherwise, in all other way acts by way of shtut, [can it be] that he is
not considered a shoteh, § wonder? Rather, the controversy concerns the one in whom we
see no signs of shtut but this, and if so, he is a shoteh even though he responds properly.

For the Nahari Weil the signs depicted in Hagiga are clearly just examples. In his
interpretation the gemara leaves ample freedom to determine who is and who is not a
shoteh. For him, protecting the woman who is a shotah is of the utmost importance, so
much so that he can in essence ignore the talmud. Perhaps one way to understand his
ruling is through the halakhic principle by which a woman is always better off being
married’. It is not clear how the Mahari actually would determine the fact of her mental
state, given that even if she answers correctly it doesn't seem to prove that she is well;
the fact of one's shtut can be easily determined by this model if “in all [other] ways they
act by way of shtut.” What that shtut actually is, seems to be left to common sense and the
observation of the many.

Another teshuvah by the Maharik. regarding chalitzah™® again demonstrates the
difficulty of the rishonim in determining who is and who isn't a shoteh. The Maharik, who

again abides by the signs of shoteh in Hagiga 3b, provides us with an interesting, detailed

observation of a man in question who is apparently required to perform the chalitzah™:

12902 N3 WIT (3,2 97) AART Proa DMION NBY DNIND P20 DY 1T XY DN PRY NN [...]
VI PNV TOND DY 0NN DT I DN WN VTN D INNY SN TIRD IMUI P yTn
NON TP NN I IPNY PIAN DN YPI ON IMDI YIPHN 1ON NINY QOO0 Y03 DT TISM
W UHBRT XD D YT D2 XY OB YIND TAINY 0] IR 1P ol vy v 1 ,nesn
PMYN DX NMAY 13D DN 1D 000 DR DY L PH5B ANIND 22 1N 100N nBhzT A N0an Mmine
NY O3 ,ND02 PP NXY IR DN )Y DINIY O CTIRDD TON XIITN NINWY NP0 NN
YIONY NN NN VD PR BUHD DTN M2 IRYD CTHON NYT NOT YN APD a3 pYY wh pin

54...] omon

51 3 mny hmp 97 Mo naon 711 TwHN - YR 300 1T P I0NP 30

52 In this case - is this man a shoteh and therefore not viable to perform the rite of chalitzah (to release his
childless sister in law from her obligation to marry him after her husband's death).

53 Details which would provide more context for this question are missing.

54 23 o v prnD v
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The man in question here does not exhibit the signs of shtut as depicted in Hagiga
3b; on the contrary. he exhibits the exact opposite, taking care of himself, and exhibiting
some financial capabilities.

We can see here that the Maharik, in a manner consistent with his former
resposum, interprets the stgns of Hagiga 3b not just as random signs of a man who's sanity
is compromised, but as meaningful and obligating. He also sheds light on what they can
teach us regarding one's mental state as they are markers of self-grooming and self-care,
which is surprisingly close to the our own modern way of determining the state of an
individual's sanity. For the Maharik, this particular man is not considered a shoteh even
though “his mind may not be as clear as other people's.” The Maharik reveals an astute
and nuanced observation of sanity and lack thereof. Sure, he contends, this particular
individual is not as clear of mind as most people, but he still cannot be considered a non-
agent for the purpose of chalitzah:

™M AVIIV N ONI ,NHM NOW IR MNSN 9397 0NN OMIT NN 1T DX NXRT N Pa [L]
5511 90D 9T PRyt mmyd ar) Ty )

It is interesting to explore what is meant by that compromised state of mind described as
TN VI 19X as the responsum continues:

YTYY MIBN 2IN MINT DAA 33 DYIN PO ANHN DYYH Y m 950 nT ’YT 170 ) T (L]
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JARD N RD WY IR PROIND WY P REPTT YD NDOR DNNONTIT ,NTHIN 12 POy DYnY
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NOW NI 90 DD LD M3 INYD DR IONY PIAD IPNY NOX ,DYTH 211D IR NXID IIN NIDY
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56[...] ManT proa omdN
And furthermore it seems to me that [this case] is not like any case in which a person
commits an act which demonstrates insanity (lit. the scrambling of the mind) [here the
Maharik brings several examples]. because clearly in those cases there is concern

55 Ibid.
56 Ibid.
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whether his “yes” means “yes” and whether his “no” means “no”, since due to his insanity
he doesn't know what comes out of his mouth and he is not mindfu} of his words, and it is
that person that requires an examination of sanity®. But he who is of sound mind, and
whatever he says he says with soundness of mind, but does not understand the affairs of
the world like other people, in any case, if he is not one of those cases mentioned by the
sages [in Hagiga 3b], in my opinion his acts are considered viable in every word, because
indeed, despite ourseives some boundary and some neasure are necessary to determine in
what case he is considered to have understanding and in what case he is noti why, there
are those who understand little and there are those who who understand a lot: there are
those who rush since they understand it is already six and seven O'Clock, and there are

those who are late, and alf minds are not equal to cach other. and here you learn all we
have to rely on is what the sages stated in Hagiga 3b.

The Maharik is fully aware of the limitations imposed on him by the talmudic discussion in
Hagiga 3b, which present him with a definition of shoteh insufficient for the reality of the
world he encounters, which is far more variegated and complex than the one described by
the sages, thus requiring the finer category of 9 nVwW WX, There is something moving in
the Maharik's statement 912 PN TN PRI Y v which exemplifies a certain kind of
helplessness and frustration when it comes to determining whether one's mind is healthy
and whether, despite one's limitations — which in this case are not described to us (it is
hard even to ascertain whether they are mental or emotional limitations) ~ he can live a full
life under Jewish law. In the end. the decis’on is again rendered according to the needs of
the moment, in this case, the need for the man to perform halitza:

NSDD ¥ T N22T 9D Y2 8T NIV YN IPRT NN 2V DY TInoY XN xR [0pn Yoni nm
58qnN 13D N

It is preferable to determine that the man is not a shoteh, because if we determine that he
is, we will have to find some other way to allow him to perform the halitza.
Sometimes being included in category of shoteh brings with it consequences

previously not thought of in Jewish law. Thus, a short responsum by the Maharil, a 14"

57 Various examinations are listed in Gittin 70b.
58 lbid.
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century German scholar, answers a question which raises the possibility that someone who

has a son who is either a deaf-mute or a shoteh, has in fact not {ulfilled the mitzvah of ¥19

3. This of course, is a very problematic notion, as what it implies is that a shoteh is not
considered a human being: could it be that someone whose child is a shoteh is considered

to be childless?! The Maharil's response makes it clear that this is not the case:

PP 1370 P ROPPT TP PRNIY DN YA 391,07 RYONDX WD KD W wIN 13T AN 10
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The Maharil cannot understand nor does he find any justification to the claim that the n»g
m™am which would produce a shoteh (and/or a deaf-mute) would be considered as if it did
not happen. Such a case is no worse, he says, than the case of a man who converted, and
is still considered to have fulfilled the mitzvah of proliferation even though his children did

not convert along with him! He further explicates:
NUN NEPT 21071 DAY NOR N8 DAY DWH +113 DIWN P3N 77719 DYU+ ON NI NIAD XM
BT 92 322°¢ TV ONN NPT YON 27T DIWD +113 DIWD 772N 719 DYVU+ N1 ,00N )3 T
80F...] ¥Hy »InMn DINPSY NN AIEN T D WY WY MDY N ,ANIAY
This holds true [if either of the following is true]: if the foundational logic/point of
N M9 is for shevet yetzara (i.e. - since God created the earth to be populated) then we
can consider the goal achieved; this shoteh son can presumably marry a woman and have
an intelligent son®. (The use of the word Don proves that there is obviously mixing up here
between shoteh-fool and shoteh—mentally ill). And if the point of Y2 9 is to guarantee
the coming of messiah (who will not come until all the embodied souls in the world have

run their course, for which people need to proliferate), then here also the goal is achieved

- this shoteh son has a soul, and he is considered subject to the mitzvot® and others are

59 wp oo v D

60 Ibid.

61 This is unclear, since shotim cannot contract a marriage.

62 This too is unclear, as we know the shoteh is exempt from mitzvot — the Maharsham (18" - 20" c. scholar -

3P YD t POh oY rw)  posits that perhaps it was meant that he could perform mitzvot, even though he is
not obligated by them.
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warned not to harm him {i.e. — they are liable if they do).

This particular responsum is interesting not so much for its ruling, but for what the
question posed to the responder reveals: a reality in which some doubt existed regarding
the very basic humanity of the shoteh: there is uncertainty here as to the sfioteh's very
existence as a being with a soul, which would make him, if it were indeed ruled to be the
case, equal to an animal in the eyes of the law,

Another interesting responsum of the Maharik this time, sheds light on the way in
which an insane woman - a shotah — was perceived. Here the Maharik answers an inquiry
considering whether or not a bridegroom (39N} is obligated to pay a {ine for revoking an

engagement® due to finding out the bride to be was not sane:

RS 1O OINNY NP (N) ATPA POITYN NYYIAY INRD DIP 2N DY 11NN DY PRY XoowsT [...]
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Clearly, states the Maharik. since she was sane when he first met her and only then lost
her mind (lit. stepped out of her mind) he is not obligated to pay a fine at this stage, prior
to POYVN. After PO it would be considered his bad luck and he would have to pay. What
is especially revealing in regard to the Maharik's perception of the shotah is his rationale
of why one can clearly not wed a shotah. Everyone knows, he says, that a bride enters a
chuppah to be a helper to her mate, and to build her home with the wisdom of women, and
not to wreck it with imbecility, god forbid!

The shotah here is depicted as a threatening entity; she is not only incapable, but
an actual destroyer, perhaps in keeping with the Tamudic metaphor of the shoteh as

serpent. It is also worth noting that the Maharik here struggles to prevent these kinds of

63 this applies only to poww and not to poyrx in which case it would already too late.
64 xp Y0 pmIND I




25
marriages from taking place - under no means is family life considered as a solution for the
shotim. He further details that even in the case of POIDN, the bridegroom is not to be
forced to take the shotahin (i.e. - to build a home with her, enter into a marital
relationship with her):

IN DNI? IMNX PO NOX T*YD 1IN 29D DNIY Y 19D XYT NN VWS 13T PYYI 1N 'SHN KXY ON [..]
DANY DWIY DM NOY T TOO PT OYT DYTH IS DN PTID YU INIY DND YD RDY 0oy
DAY R NINK YN NYT NI XTIV PID D0 'RIYII NOX TIY XY M0 InmIN ann
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Even in the case of someone who turned out not to like the woman (lit. she doesn't find
grace in his eyes), they do not force him to take her in: they force him to either take her in
or dismiss her (with a get and her ketubah). The rationale in this case is clear - to prevent
agunot — bound women - in israel. All the more so regarding a woman who has lost her
mind - no decisor will force the bridegroom to take her in. The Maharik then quotes a
lengthy responsum by the Sephardic Rashba, in which he permitted a husband to marry
another woman after the first wile lost her mind. to prove that this doesn’t concern only
POYPX, but even marriage. Alas, that responsum can be found only in the Maharik, and not
in Rashba®;
The message however, is clear: whatever can be done to prevent what will ultimately be
the marriage of a sane person to a shoteh, should be done. While many responsa
demonstrate that Jewish law takes great measures to protect the rights of the shotim once

within a marriage, it is clear the value of entering into and maintaining healthy family lives

65 lbid.

66 It is hard to say whether the Rashba could have permitted that person to marry another woman: We do
know of his negative response to Rambam's assertion {see p. 48) that a man whose wife became a shotah
can put her aside, not support her, and marry another, but the problem there was specifically not supporting
her and not providing for her medical needs, rather than the marrying of the second wife. In any case, the
responsum attributed to Rashba details the case of a man whose wife seems to have lost her mind (the term
shotah is not mentioned), and he wished to marry another but is fearful of those who will malign him
because of herem d'rabenu Gershom. The Rashba, claiming that he has not seen that takanah, and that it has
not spread in all countries (he is after all Sephardic), and that even so the Rav only fixed his takanah to
prevent cases of revelry and abuse of wives, and that too only until the end of the 5" millennium, therefore
permits him to marry a second wife,
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takes precedence.

We have seen there is no final agreement on the signs that render one a shoteh.
Matters become much more complicated in the category of the intermittent shoteh, where
no such signs exist. One of the earliest ashkenazic sources, the 13™ century halakhic
compendium Sefer Or Zarud”™, attributed to Rabbi Yitzchak ben Rabbi Moshe of Vienna {(ca.
1180-1250), contains an example of just how difficult a task gaining insight into the
shoteh's mind was for the scholars. The responsum attempts to determine whether a

woman who is at times well and at times mentally ill can divorce (i.e. if a man can divorce
her):

TN DY) IONY DNV I XD YN DYRY 0w DNy Nonw XYY 1139 DY N TJIYUX
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| shall answer that which is in my heart regarding a woman who is at times shotah and at
times well, who is an adult and married; even if she were a youth and married there is no
legal amendment which allows her to be divorced at all - not by herself, and not by her
. father {serving as a legal guardian of sorts]. {Yevamot 113b): |[However] 'It was quoted by
R. Yitzchak: according to the word of the Torah, a shotahr may be divorced, since her case
is similar to that of a woman of sound senses [who may be divorced] without her consent.
What then is the reason why it was stated that she may not be divorced? In order that
people should not treat her as hefker [a piece of ownerless property]’.

From this introductory paragraph we can understand the basic halakhic stance in this case:
such a woman could theoretically divorce by law of torah, but in order to protect her (after
she is no longer married) the rabbis constituted so it would no longer be possible. The Or
Zarua here then goes into a prolonged debate on whether or not the Rabbinic amendment

applies to all cases of shotah/shoteh or not, and then states:

TPNRT ONSY MY YT QRN NVN NHBYY DYTE PR D NoYD Y MaxT xnen [
NOTIVD 391 IIPN DXNYY NOW DOXNY NNV N2Y INDXT OND LIPON 3N NI N XOY 1TD nvnnn
17T NINN MY DN MY DB3Y NDYY DYTY OX A2 N9NT 0N NSy IIYd DyTe a»N now
97 N2 [Nwyn] (Mn) 11D XON NINIYW WD NNSY MHYT YT DY T PRAT PN 3N N3
DN PNINT WY AN NWYT XOT AN 70N NYY Y1 [AmM] (91 DRX AVIVI PNnY 727 M0
AN YT TN 3TN DY 1M PR DR YT IRD PR3 T 90 POT T2 NIV .03Y NDYY 1YY

67 Bar llan CD Version 12.5 - Biographies: Or Zarua
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In these times, when it became clear to us that the halakha follows R. Yitzchak, but in
respect to a woman who can take care of her letter of divorce, but cannot take care of
herself — she cannot be divorced so that people should not treat her as hefker. {In regard
to] the woman that we discussed, who is at times shotah and at times well, obviously, when
she is a shotah she cannot take care of herself, and what good does it do her [i.e. being
allowed to divorcel if she can take care of herself nne week, but the following week people
will treat her as hefker? How will we know that she is able to take care of herself? As you
have stated, a case was presented before your teacher R, Simcha regarding a shotah that
could take care of her letter of divorce, and he wrote that he did not know how to discern
whether she can take care of herself. And that is the reason why he was pressed to decide
that R. Yitzchak's rule does not apply in all cases. And as for us, how will we assess the
matter, and how will we know what constitutes “taking care of oneself” given that she is
sometimes shotah? [therefore] she should not be divorced at all,

As noted, in theory, this woman could be divorced (if she could take care of both her letter
of divorce and of herself). In practice - the Rabbis make it impossible in order to protect
her. We thus gain insight into the difficulty to assess one’s sanity (in this case. a woman'’s),
or more accurately — to determine whether one can care for oneself to a sufficient degree
so that she can be declared “well” and someone may divorce her. It is the fickle nature of
mental-illness perceived herc by the Rabhis, which makes this case so trickys it is
relatively easy to figure out whether she can take care of her letter of divorce, less so of
herseif. And even if she seems to be able to take care of herself now, who can guarantee
that she will be able to do so in the future? There is a lack of available assessment criteria
in regard to the mentally-ill, which this responder (as well as in the name of R. Simcha) - a
legal decisor and not a doctor - clearly admits to. He is therefore forced to rule that the
intermittent shotah can not divorce.

Another example of an in between state, albeit very different, is a case in which
one's ability to be considered legally non-viable because of a loss of sanity was not due to
a chronic case of mental illness: sometimes, as we learn here, a person will be referred to

as insane because of other circumstances. Such is the case of a dying patient (¥ 222¥) as

69 Ibid.
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described by the following responsum of the RoSh, a 13™ - 14" century scholar, from
Germany and then later, Spain™:

;000 112 VMY DYV 40N D NPY IR LDSNY ATYTY T VIN 1Y WY NYYa OX 17N ] (L)
WINT WY PN PT I L,AUND DY 0N DPN DY NN N DX .PTIND 23 79 9730 TN N 1Y
IR ,PRNYI (ID) VNONY M 2992 PNTI 03N D1PN DYWL YT N XY [IPXwW] 1dyaT o
M ND ND DY 30,10 DY N DR L,DNDYO NYOY TR PPN HUNID PO, THYRD V3 D) D
ANYT NN IDIDN NOR U INY DY, INT N0 PIHOINYT 90w M [1ow Y3 wrd am iand wx

1.1 93 19N, NOTNON INYT AR IBKYHM 1R AYWIY I 030 D1 IYYI 9NN

In response to a question posed to him regarding wilnesses signing a get of someone on
his death bed, the RoSh reprimands the questioner - you did not make sure that he was
sane during the time the get was given to the woman, he says. If the man was insane
during the time when the get was given to the woman, then it is clear as day that this does
not qualify as a get (wwa P13 1 W5 - lit. 'this bread needs no spicing’ the matter is
obvious, no need to add). We want him to be sane when giving the get. writes the RoSh,
and then quotes the appropriate Talmudic source to prove his point.

It is important to note that this is not a case of a shoteh: rather a mentally~sane
individual who, on his death bed, is of an unclear mind due to the throws of death. The
language used here is the same as when concerning cases of mental illness — ,nonw) anon

nNoMOVN INYT Mo, It makes no difference that the person in this case is not a nVW,

because for all intents and purposes he falls under the category of NnLW Ny DON ONY as

the RoSh further makes clear:
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70 T have chosen to include the RoSh (Rabeinu Asher ben Yechiel) in the Ashkenazic segment even though he
spent the latter part of his life in Spain, since he is heir to the ashkenazic tosafist tradition which he
exemplifies in his rulings and discussions.
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72 R. ltzchak from Dampierre, 12" century tosfist.
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It is clear then that the category of shtut is applied to individuals in cases that do
not only involve the symptoms of shtut as described in Hagiga 3b. When a particular
behavior is abserved that exemplifies a certain tack of clarity, either emational or mental
or both - it is unclear which here, the category of shtut is applied, perhaps precisely
because it is the quickes! way to enable the Rabbis to deny a person's agency when such
an action is felt to be necessary. The state of slipping-away which is part of the natural

process of dying is thus “tumped in” with the unhealthy state of a mind deteriorated due to

mental illness.

It has been noted previously that the law goes through great lengths to protect a
woman who is mentally ill and cannot take care of herself. Precautions are taken to make
sure she cannot be divorced and therefore left to her own (limited) devices. When,
however, it comes to protecting a woman, this time healthy, from a mentally-ill husband,

matters are quite different, as evident from another responsum by the RoSh:
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Question: and what in regard to her claim, that her husband is insane, and he becomes
more foolish every day, and she is asking that he divorce her before he becomes
completely insane and she will become agunah forever, and she might also have children
and he will not be able to support her. And it is because of her father's poverty that he
[her father] wed her to him, and she thought she could endure him, but she cannot endure
him, because he is completely insane, and she is fearful that he might kill her in his anger,
because when he becomes angry, he hits, and kills [unclear what is meant by “kills”] and
kicks and bites. And Reuven answers [perhaps a dayyan which she approached in the
matter?]: 'you recognized [his situation] before [you married him], and you accepted it.
Even if he was not insane, but rather not proficient in the ways of the world, he will not
divorce you, unless you return the books [?) or their worth, and then he can divorce you.' |
do not see anything in their claim which would make it so that they could compel him to
divorce her: for we cannot add to what the wise ones enumerated in the Mishnah (Ketubot
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7:10) - 'the following are compelied to divorce (their wives]: a man who is afflicted with
boils, or has a polypus, or gathers lobjectionable matter], or is a coppersmith, or a tanner
[all foul-smelling labors]. And it was also taught there: 'a man in whom bodily defects have
arisen cannot be compelled to divorce [his wife].! Therefore, we do not compel him to
divorce. But she should pacify him so that he would divorce her, or she can endure him and
live off his assets,

The RoSh presents himself as bound by particular halakhic stipulation that would
not allow for the legal authorities to compel such a man — who is not only mentally ill but
also clearly dangerous and violent in his illness ~ to divorce his wife. It is certainly ironic
that the law is capable of granting protection to a woman who is a shotah, to prevent a
situation in which people may take advantage of her, and vet completely neglects to
protect a married woman from a mentally ill husband, who because of his illness puts her in
grave danger. It is also noteworthy that the RoSh's Sephardic contemporary, the Rashba™,
responding in the opposite situation (a man who requests to divorce his shotah wife), may
have ruled, as demonstrated previously (see p. 25 ft. 66) that the man in this situation
could marry another woman over the one who lost her mind. While the Rashba did not,
admittedly, permit him to divorce her, the lack of equity between men and women is,
though not surprising, quite glaring and disturbing.

It was not only in Spain though (to note the responsum attributed to the Rashba)
that the matter of marrying another woman where the first became a shotah was discussed,
The question whether or not it was permitted to break Cherem Rabeinu Gershom’® in the
case of a shotah wife remained controversial even in Ashkenaz, the very birthplace of
Rabeinu Gershom's legal amendment. We learn from a 15® century responsum of the
Mabharil that the RoSh was not in complete agreement with the Maharam (Germany, 13*
century), his Ashkenazic predecessor (by a slight margin):

127 DIN PRNY WMIAT 2 DN Avvn Y [k ] Yo (L] ornn e ano o L)

75 The RoSh and the Rashba were personally acquainted: the Rashba is believed to have helped the Rosh's
family escape Germany and move to Spain.

76 The prohibition against marrying more than one woman, instituted in the year 1000.
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In the case of a wife who is a shotah it was possible to break the cherem and allow
a man to marry another wife if the matter could be approved by 100 scholars in 3 states, as
long as her sustenance was guaranteed. And while admittedly this seems to be a herter
which in practice would become an issur —because it would be very hard to find a hundred
scholars to agree. just by sheer burden of the effort of tracking them down, not to mention
to get them to agree — the RoSh's lenient stipulation is interesting: even if the husband
cannot fully support his (first) wife, he should do as much as he can, and give her a bill as a
guarantee, so that he would not become an agun (a bound man). The bound woman, as
we've seen in the RoSh's former answer. is less of a concern, despite being at risk where
the guiding principal was that a woman could pacify and persuade a mentally il husband to
divorce her, and if she can't - hasically learn to make do.

In summary, a lack of consistency is evident in regard to who is a shoteh, as well as
in terms of the rulings regarding divorce of a shoteh spouse. These inconsistencies
exemplify the difficulties encountered by the Ashkenzic Rishonim — mainly, in trying to
discern how Tannaitic and Amoraic law ought to be interpreted and adapted to correspond
to the challenges arising from day to day life with mentally ill individuals.

" Rishonim - Sepharad

Most of this segment will be dedicated to Maimonides, (henceforth - the Rambam. Rabbi
Moshe ben Maimon), the 12™ century Sephardic fuminary and for our purposes author of
the Mishneh Torah, the first comprehensive and systematic code of Jewish Law. A few
words about the Rambam’s codificatory effort may be in order. Seeking (arguably) to write

the definitive, single source for Jewish faw, the Rabmbam wrote his code in clear Mishnaic
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Hebrew using a distinct style which is accessible and concise. As such, he did not include
any halakhic sources for his decisions, which both perplexed and angered scholars in
generations after him, finding it hard to locate the sources of any given pesika. It is
therefore sometimes impossible to understand how exactly he comes to a particular
conclusion, and in extreme cases leaves us to assume il was based of sources no longer
known to us, or upon observations of particular practices in his community. In any case, |
have attempted to point to the sources of most of the halakhot here below, so as to see
where the Rambam offers chidushim and where he is in line with transmitted tradition.

The Rambam's single most quoted paragraph regarding the shoteh is found in

Hilchot Edut, the Laws of Giving Testimony, in which he in essence defines the category of
shoteh:
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The shoteh is unacceptable as a witness by law of torah, since he is not subject to the
commandments. By Shoteh it is meant not only one who walks around naked, breaks things
and throws stones, but anyone whose mind has become disturbed and it is found that his
mind is constantly confused in some matter, even though in regard to other matters he
speaks to the point and asks pertinent questions, he is disqualified and is considered in the
category of shotim. The nikhpah {usually thought to mean the epileptic], during a fit is
disqualified, and when in good health is acceptable. And one whose fits occur infrequently
or intermittently, granted that his mind is not constantly disordered, since some nikhpim
even when they are well their mind is disturbed, and we should take careful deliberations
in regard to the testimony of the nikhpim.™

The Rambam thus delineates his basic definition of the shoteh, which, in accordance with
the Tannaitic and Amoraic conception, regards the shoteh as someone who is not bound by

commandments. The Rambam's language is interesting though; rather than saying the

shoteh is exempt from the commandments, he uses the term mxn )3 N, literally meaning
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“he is not a son of the commandments” (the opposite of M3n 1379). thus, at least in terms
of language, relegating the shoteh to a sub-status of the covenantal relationship, or to the
status of a minor,

Noteworthy also is the fact that the Rambam clearly changes the definitions of
“who is a shoteh” found in the Bavli Hagiga 3b, substituting them by bebaviors that are
clearly meant to be used as examples of the way a mentally ill person behaves — walks
around naked, breaks things and throws stones. Similarly to Rashi (and the Maharik and
Mahari Weil who were later scholars) , the Rambam understood the behaviors described in
Hagiga 3b not as obligating signs™, but rather as mere examples, and not the only ones
possible either: rather, anyone whose mind has become disturbed can be considered a
shoteh. Himself a physician who probably came across many patients suffering from mental
illness, the Rambam knew that the manifestation of shtut cannot be limited to the affective
signs in Hagiga 3b alone.

Less relevant to our case are the nikhpim: they are interesting in that they are
people whose mind is disturbed only some of the time due to a known cause {when they
are in the throws of a seizure), thus shedding light on the category of the shotim, for which
the confused mind is a chronic state of being, and probably not the result of an identifiable
condition.

Of paramount importance is also the halakha immediately following:
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The intellectually deficient who cannot recognize contradictions and cannot understand
things as all people do, as well as those who are extremely agitated and frantic [lit.
rushed] and who are extremely maddened, they are considered in the category of shotim.
In this matter discretionary power is granted to the judge because it is impossible to lay

79 In the 14" century this phrase will have been used by the Ashkenzic Maharil, see p. 23.
80 The Maharik, for example, considered them obligating, see p. 17.




down written rules concerning this subject.®

From this halakha we learn thal the category of shtut is in theory very wide: it can apply to
those who are cognitively deficient to the point that they are unable to function in the
world, as well as to those whose behavior is agitated to such an extent that they are
presumably noticeably disturbed. Most importantly, and this is where the Rambam strays
from most of the poskim that came before and after him, since it is impossible to put down
clear rules regarding this issue, since one's mental illness can manifest in myriad ways,
discretionary power is thus granted to each and every dayyan, to decide according to his
better judgment whether any particular person is to be considered a shoteh or not. Such a
statement is tyvpical of the Rambam, in that it has no precedent in the legal literature.

Before delving into the Mishneh Torah and turning to the legal implications of being
included in the category of the shoteh, we stand to gain more insight into the Rambam's
conception of mental illness by looking at a source which is not a legal code, but rather a
commentary — the Rambam’'s Commentary to the Mishnah written in Judeo-Arabic - that he
started at the age of 18 (or 23 according to other sources) and finished when he was 30.

In a the Mishnaic tractate Bekhorot, the Rambam interprets a few of the defects

listed in the Mishnah that disqualifly a priest from serving in the Temple. He writes:
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The Nikhpah — that is what the epileptic [lit. he who falls] is referred to because he falls
down to the ground involuntarily during a seizure. And a Ruach Kitzrit = one of the
consequences of the black bile, as in the case of those whose senses are confused, and
who are meshuamamim® and who were brought to a diminishing of the body's action and
strength because of the strengthening of black bile.®

According to modern standards, the description here is basically that of mental illness,
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82 Sometimes referred to in order to depict mental iliness: see p, 15 ft. 36.
83 0 wavw P M oranY wive




35
caused interestingly, by some physiological imbalance - nwhwn nnd maann. What is a
typical medieval reference to “black bile” is not used by other rishonim (unless they are
quoting the Rambam), and in the Rambam's case can probably be explained, again, by his
medical background. Mental illness and physical illness are inextricably linked for the
Rambam, a holistic point of view which for some time now has gained favor in the medical
sciences from the 20" century and onward.

A further delineations of a mental illness is found in the Rambam's commentary to
tractate Shabbat, in a discussion regarding for whom it is permitted, because he is afraid of
the N¥3 M1, to put out the Shabbat candles:
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Ruach FRa'ah - this is what various al'malencholiat [unclear, but sounds a lot like
“melancholies"®] are referred to, some of which cause the patient to run away and lose his
composure either when he is exposed to light, or when he is in the company of people, and
vet he will find peace of mind in darkness and in solitude and in desolate places -
something which is prevalent in those with {excessive] biie.*
This again is an astute description of what sounds a lot like either depression or an acute
phobia. It is important to note that unlike Rashi’s view, in no way is the ny1 1 thought of
as a supernatural entity which possesses an individual; rather it is a mental state which is
for all intents and purposes - an illness, caused by excessive bile, i.e. again, some kind of
imbalance.

Whether when confronted with the above cases the Rambam would have

categorized them as shotim or not is anybody's guess, but their mention is quite telling

nonetheless; it attests to the Rambam's immense sophistication in medical classification

and may also account for his refusal to “lay down the law” definitively in regard to

B4 If indeed the Rambam meant “melancholies,” it is worth noting that “melan” is a prefix meaning dark or
black - from the greek meias (black), and that “choler” is one of the four humors of ancient medieval

physiology thought to cause anger and bad temper when in excess. (From; MedicineNet.com)
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determining who qualifies as a shoteh, preferring to grant each dayyan freedom to decide
according to their own opinion and special circumstances.

As we have seen®™, the shoteh is exempt from criminal liability in case he harms
another, which the Rambam will later codify in the Mishneh Torah. Interestingly, we find a
statement in the his Commentary to the Mishnah, which neither gets codified nor is there
any mention of it in the code at all. Commenting on tractate Bava Kama, specifically on the
law which exempts shotim {(as well as deaf-mutes and minors) from criminal liability, the
Rambam adds:
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This goes without saving, but the judge ought to impose grave sanctions against them [lit.
give them a great blow] in order to prevent them from causing harm to other people.®
The law would clearly render it impossible to find the shotel: criminally liable, which does
not mean that there should not exist, nevertheless. some degree of societal protection.
Some sanctions ought to be set in order that these individuals be warded off, though not
punished. It is unknown what the Rambam meant by 127 nan™, but the fact that this
comment did not make its way into the legal code®, despite other precedents of the
Rambam breaking rank with previous legal standings (such as in the case of NOW YD or
by granting judicial freedom to the dayyan), is quite telling. Perhaps the Rambam changed
his mind, perhaps he did not want to create a legal precedent which may justify

unnecessary cruelty: in any case, this remains a mere note in his commentary.

The halakhot concerning the shotef1 as codified in the Rambam's Mishneh Torah

86 See p. 6.

87 1w P NpP K32 01D UrDa

88 That is, whether it refers to a literal beating or whether it is merely a metaphorical expression denoting a
precautionary measure. J, Bazak, for example, translates this to mean that “the courts are entitled (or are
bound) to impose sanctions against them...” Source: Jacob Bazak, “Maimonides on Criminal Responsibility
and Mental lliness,” Maimonides As Codifier of Jewish Law. ed. Nahum Rakover (lerusalem: The Library of
Jewish Law, 1987) 178.

89 No* as such in regard to shotim, although in Sanhedrin 24:4 it is stated that the courts may order lashings in

ca~.s where those are not mandated by law in order to preserve the law of Torah: cautionary measures are
the prerogative of the court.
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follow, for the most part, the legal principles set out by the Tannaim and Amoraim, As
stated before, the Rambam is unique in the way he organizes them according to a clear
system with a guiding theological overview, making the law both wonderfully accessible
and very hard to trace back to its origins.

The material found in the code largely falls within the private/family realm, or
within the public realm, or within the religious realm, which conflates them both.

In the second category, we find in Hilchot Deot, which delineate the proper Godly
way to behave in the world, the [ollowing:
ToN KDY, 00 HIPYM PN MO 392N IBNIY PIVI M) PN NJPT IMP DN PRON T RO
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A Torah scholar should walk erect, with a stretched out head, as it was said: "and they
walked with necks outstretched and flashing eyves” (Isaiah 3:16). He should not walk heel-
to—toe leisurely as women and the haughty do, as it was said “walking and mincing as they
go, tinkling with their feet” (Isaiah 3:16). Nor should he run in public in the way of the
insane.®
The key here is public behavior. As part of the proper etiquette which scholars should
abide by, they need to be able to discern what is or is not a proper way to behave in public.
Thus, we discover a footnote about the way ynwwn - the insane - act: they run around in
public, thus exemplifying a lack of proper self-control and an inability to appear dignified.
This is an interesting statement about the lack of propriety that is part and parcel of being
mentally ill; acting in a way which may be perceived as the way an insane person might act
constitutes a serious faux-pas for the scholar, and we may also assume, quite obviously,
that a mentally ill person cannot be a talmid chacham.

Again in the public realm, in the category of a shotel's halakhic standing via the

community, In Hilchot Mekhira which detail the laws of Commerce, the Rambam states

clearly:
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The shoteh's sale or purchase, as well as the presents they give, do not stand [they are

not considered binding or effective]. The court must appoint a guardian for the shotim, as it
would for a minor.*'

For this halakha the Rambam, as a side comment, does not use the language of the Taimud
(although it can be inferred to be a Talmudic law from an instance depicted there), but
rather the language of Rashi, whom, as we've seen, himself used the language of the
Geonim®. In any case, the law relating to ownership, selling and gift giving by the shoteh is
that none of them are considered valid unless managed by a legal guardian. The stages of
development here are interesting: it isn't as if one could not argue for lack of ownership
using the Talmud alone, but it would make it more difficult. The Rambam's codification
makes it a cut-and-dry fact of legal truth, thus as if creating a new (both protective and
limiting) reality for the shoteh where previously one may not have existed.

In the Laws of Entitlements and Gifts, Hilchot Zekhiah U'matanah, we gain more

insight into the state of mind required to attain property:

N2 MWIYZ N2 XD D MND ,DMINNT D01 N IDIYY DT VO TN PN NN IO PIIY P
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A minor who is given a stone and he throws it away, but when he is given a nut he keeps it
[is considered to have reached the state of understanding] so that he can acquire
{property] on his own behalf, but not on behalf of others. If he has less understanding than
that, he cannot acquire neither for himself nor for others, and similarly the shoteh cannot
acquire property neither for himself nor for others, and if someone gave property to a

shoteh through the agency of a person of sound mind/understanding, the shoteh can
: 94
acquire.

The shoteh here is portrayed as someone who lacks the most basic understanding in

91 7 navn v P NI MOYN AN Nen

92 See p. 10 ft. 26.

93 This is a Talmudic term, which can be found, for example, in Bava Metzia 36a: “It has been stated: If one
bailee entrusted [his bailment} to another bailee Rab said: He is not iiable; R. Johanan maintained: He is
liable. Abaye said: According to Rab's ruling, not only if a gratuitous bailee entrusted [the bailment] to a
paid bailee, thereby enhancing its care: but even if a paid bailee entrusted [it] to an unpaid one, thus
weakening its care, he is still not responsible. Why? Because he entrusted it to ny1 12 - an understanding
being.”
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regard to what is vajuable and what is not. As such, the provision which allows him to
attain ownership through the agency of another is a great protective measure. But unlike
the minor, who when he shows some understanding is permitted to acquire assets, the
shoteh, once categorized as a shoteh, even though he may in theory be perfectly lucid in
some respects, can never attain property. Through contrast with the ny7 )3 we learn: a
shoteh has no understanding. none at all.

There is, however. an intermediate case. Again in the laws governing Commerce,
Hilchot Mekhirah. in the category of the intermittent shotef who is at times well, at times
ill, we learn, as we saw in the Talmud. that it is possible for the mentally ill to be
considered {ully legally viable when in the well-state. One’s mental illness is not tatooed

on his forehead for all eternity: rather, behavior is what counts:

DINNDY MSYY N PHBP PYUER 9D MY KINY NV, PO 1IN 1D MDY A NOW DY NINY N
DUYY D VY IMOVY NYNRNZ IN IMDY 103 XHY 300 1270 MPNY DXTYN PN, DyT 11 920

One who is at times well and at times ill, such as in the case of the nikhprm, at the time
when he is well, all of his financial undertakings [lit. all of their actions] stand: he can
acquire for himself and for others like any other person who has daat. The witnesses
should examine the matter carefully to determine whether the transaction took place in the
beginning of his shtut, or near its end.”

The novelty here is not the bottom line of the law, but rather what we learn about the
shotim by use of the example of the nikhpin. Shtut then does not have to be a constant
state of beingi rather, the Rambam's qualification of shtutis completely affective —
behavior, again, is what counts. In that sense, mental illness is not a category in of itself,
but rather a state of being: it all depends on whether or not at a given time one's mind is
capable of sanity or not.

The Rambam's use of the word »aw is unusual, as the Talmudic terms in use thus

far were BYon or NONY?, details which will figure greatiy in the debate concerning when
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exactly an intermittent shoteh is considered well enough to grant a divorce™. It is unclear
what exactly is meant by M9, nor how it may be measured: the witnesses. we are told,
need to examine carefully whether the act of acquisition was performed at the onset of an
episode of shtut. or near its end. What difference it makes or how one is to determine his
sanity remains unclear®,

The issue of being in a state of shtut while one is sikhpeh (supposedly in the
‘throws of a seisure), would mean one lacks not only cognition, but also ") - the proper
religious intention to fulfill the mitzvah, thus invalidating it, as we learn {from the following

halakha, in a chapter which outlines the laws of eating matzah on passover:

YA DAY NN N8N TP DON LININ T RY? DIIND DYOOT IN DM IMODIRY 112 N XY N¥N DIN
Yo MLVO TNV DYV DIPT DDIN TNINY 8D NINY IR DONRY ADN NN F2 NN IMLY
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One who eats matzah without kavannah such as if gentiles or thieves forced him to eat it,
has fulfilled his religious obligation. One who eats matzah k'zait [a tiny portion the size of
an olive] while he is nikhpah in his shtut lin the throws of a setsure]. and who later
recovers, must eat another k'zait portion, since during the first time he ate he was not
under the obligation to perform mitzvot.”

The Rambam's assertion that mitzvot ought to require N2 is not something to be taken for
granted; while there is a discussion about whether or not N M MM in the Talmud®,
it is not an agreed upon religious requirement'® (although it could be deduced from another
instance in the Talmud where it is argued in Hulin 12b that intention to perform skhitah
may be necessary for it to be shkita, and the Tosafot there as well argue that the Shoteh's
shkita is not kosher because it lacks kavannah). N3 is to be understood an added layer to
the religious act which is an inseparable part of the Rambam's philosophical gestalt. In this

case, although not directly stated, we can assume that there is lack of kavannah in one who

96 See Rashba p. 54-6.

97 In the 17" century, Joshua Falk, writing a commentary on Joseph Karo's Shulchan Aruch included the
following comment regarding this matter: »mow noRn W IMLY NP Y N e 1MUY ISR IN IMVY 30 3N B7InIH
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100 The 14™ century Spanish scholar Jacob Ben Asher, author of the Ar'baa Turim, wrote in this regard: »mm
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is in a temporary state of shtut as in the case of one who has an epileptic fit. This has far-
reaching implications with regard to those who are constant shotim. Seemingly, of course,
none of this is an issue for the shotim given that they are exempt from commandments
(which is the stated reason of why one in the throws of a seizure has not fulfilled his
obligation), but at a closer look we learn here they are basically denied even a basic
religiosity in which one can yearn and direct himself towards a greater goal by performing
a mitzvah. When responsibility is one of the major ways (if not the major way) to
communicate with God in Judaism, what happens if one is denied the ability or permission
to even draw near it?

For better or worse then, responsibility is denied to shotim. Sometimes it is clearly
for the better. Thus, in the category of the shoteff's halakhic standing via society, in regard
to criminal liability, in Hilchot Chove! U'mazik - the Laws of Injury - the Rambam's
codification is in keeping with his legal predecessors:
vann Nnnomy "IN L pPmvg D¥YINND wany ¥ 3NN yna Yamnn YOIV DV JOPY NV YN
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Damages suffered by a deaf-mute, a shoteh, and a minor are undesirable [lit. their
damages are bad/negative]; one who injures them is liable, but if they injure others they
are not liable. Even though the deaf-mute gains the ability to speak and hear, the shoteh's

condition ameliorates [nanw3]'® and the minor comes of age, they are not obligated to pay,
since at the time of causing the damages/injuries they did not have

cognition/understanding.'®

The language here is right out of the Mishnah, except for the previously non-existent
justification which the Rambam adds - because they lacked da‘at (cognition or
understanding) during the act. The idea of the shoteh lacking da’'at is not new, nor is the
fact of their exemption from criminal liability; but the Rambam's attaching the two here

together is a novelty.

Implied in the notions that the shoteh lacks da‘at as well as the capacity for

101 The exact meaning of none» is never clear.
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kavannabh, is the idea that the shoteh cannot participale in basic Jewish practice and hence
his covenantal relationship with God is put into question'®. And vet a shoteh does have
some place, as a human being, within the “daat & kavannah” based Jewish covenant. We
gain some insight into this issue through the following in Hilchot Shabbat - the Laws of
Shabbat!'%:
my N ,'JN'WJ’D DOIN 1Y DD NN TAND 1M N NN DY 19D NN 1O DY YN Y N
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[Even though] one is accompanied by a deaf-mute, a shoteh, and a minor, he should place
[his purse] on the doneky and not give it 1o one of them since they are adam m'[srael, If he
is accompanied by a deaf-mute and a shoteh, and there is no animal with him, he should
give it to the shoteh. If he is accompanied by a deaf-mute and a shoteh, he should give it to

the shoteh. Accompanied by a deaf-mute and a minor, he may give it to whomever he
desires.'%”

As stated previously when reviewing the Talmudic sources in tractate Shabbat 153a, the
case in point is that of a person on a journey, who is carrying a purse with him when it gets
dark (i.e. shabbat enters), and so ts therefore no longer allowed to carry it. In the
theoretical case here, when he has an animal with him, as well as a deaf-mute, shoteh and
a minor, the law is that he should place the purse on the donkey first and not on one of
them (as mentioned, this is not obvious, as there is an obligation to let animals rest on
shabbat'®). The justification provided is of special interest here — because they are
members of the people Israel. This is different than the original justification in tractate

Shabbat - DX 2N - for they are human beings. It is unclear to what this change of

language can be attributed — ¥ T33! The rest of the halakha follows the Talmud pretty

accurately, setting the hierarchy - the shoteh is at the bottom of the ladder, lower than the

deaf-mute and the minor.

103 1am expressing a modern understanding of “covenant” here, as the Rabbinic covenant was expressed and
marked by Brit-Mila, so in that sense the shotim are certainly equal participants in il.

104 For the Talmudic discussion in this regard see page 7.
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The issue to keep in mind here is violation of shabbat — if there is an obligation to
let an animal rest on shabbat, and the shoteh is exempt from mitzvot - all mitzvot, then
clearly the purse shouid be ptaced on the shoteh. And yet the implications of ruling thus in
terms of taking advantage of the shotim (and of course, deaf-mutes and minors too) were
clearly unacceptable to the Amoraim, who therefore stated the purse should be placed on
the donkey: it, as opposed to them, is not a human being.

Why then does the Rambam change the original DIX to YN DIR? Of what
possible consequence is the shoteh's membership as one of the Jewish people? We have
seen before that not only is the shoteh exempt from mitzvot, but also, by implication,
possibly incapable of participating in basic Jewish practice through kavannah. Could it be
then, that by stating YN DIR' the Rambam alludes to the possibility that the shoteh,
despite not being M3M 12 can nevertheless have some kind of binding place within the
God-lsrael relationship? What kind of place would that be? We receive no explanations or
answers here, nor about the hierarchy which places the shoteh lower (in cognition and
therefore obligation) than the deaf-mute and the minor.

In matters governing personal status, for the most part, the shotim's restrictions are
codified quite predictably. In Hilchot Ishut - the Laws governing Personal Status we find a

very clear, unambiguous codification of the legal impermissibility to contract marriage:

MATH R NN MIATH N2 DY PYITP IND PN IOVW YTPY NP N MNP vpY nown ax [L..]
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But the shoteh who marries [lit. sanctifies] a sane woman or a sane man who marries a

shotah, this is no kiddushin here - neither from torah nor from the Rabbis.!®

Comparing the case of the deaf-mute whose kiddushin are valid, not from Torah but by

Rabbinic authority, the Rambam then contrasts with the opposite case; the marriage of a

shoteh to a sane woman and vise versa are by no means valid. The Rambam thus ignores

107 Jacob Ben Asher in the Tur {v01 p»v o»n nw) would later change this language to ymna o,
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the variant opinion expressed in the Yerushalmi'® in which Rabbi Ishmael, the son of Rabbi
Yochanan Ben Broka stated this only applies to the case of two shotim marrying, and not a
shoteh/shotah and a sane person, in which case the kiddushin are valid. The Rambam's
stance here is clear: such marriages are clearly problematic and should not be permitted to
exist to begin with.

Just to make sure the point was understood, in a halakha regarding the sum of a

ketubah for various women who are debilitated, we learn:

ONON 102 VPPN XY NIV TIWINN 22X ,DNND 1NN IMNON N ID N NI XONY Nvna
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A virgin who is older, or blind, or cannot have children - their ketubah is 200, but for the
deaf-mute and the shotah the Rabbis constituted no ketubah, regarding the shotah, they did
not constitute marriage for her at all, and the deaf-mute, even though she can contract a

marriage by Rabbinic law, they did not constitute a ketubah for her so people would not
avoid marrying her.'™®

Quite obviously, the reason that the shotah has no ketubah, is because she cannot contract
a marriage at all, a point which is driven home again and again. As opposed to the deaf-
mute, the marriage of whom this ordinance wishes to encourage, and for whom hope for
healing exists (if she regains her hearing, her previously no-ketubah is upgraded to a 100},
the shotah is not expected to recover: no such stipulation exists for her marriage — it is
simply considered too risky, even though we could argue that there ought to be a ketubah
stipulation for her as well, since the intermediate category of NN DY NV OMNY exists
for the shotah just as it does for the shoteh.

Being limited in the realm of family life then, is one of the major consequences of
being included in the category of shoteh. But even though not allowed to marry (or
divorce), there will clearly be cases of shotim within married relationships, given that

people can become shotim after the wedding. As such, the laws ought to delineate

109 See page 8 ft. 17.
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boundaries for them. An example of this can be found in Hilchot Isures Bi'aa - the Laws of
Forbidden Sexual Relationships:

N2 AP IMN PITAY MNP MM NVWN AYIND DIN ,INPIND ANWY DNSY NPT RN
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A blind woman should conduct her own examination {of her discharges), and then show her

friends. But a deaf-mute and a shotah must be inspected by mentally capable women in

order to determine their periods. Afterwards they will they be permitted to their
husbands.!!!

The Rambam here cadifies the Talmudic tractate Niddah''?, in a segment that relates to the
obligation to be ritually pure in order to eat terumah. While not revolutionary in its content
- the assertion that a shotah can be corrected by a woman of sound mind so that she can
then eat terumah appears vet in the Mishnah, codifying it within family law is obviously of
great consequences to both husband and wife. Their conjugal life have thus become subject
to the approval of an outside source: a fact which can be oppressive, as well having the
potential to protect the married shotah who can, in theory, be taken advantage of sexually
within a marriage without the ability to refuse.

Granting sexual consent within a marriage appears to be a problematic area in
legislation'*?, and all the more so regarding shotim. Outside a marital framework, when rape
is concerned, we learn that when a shotah is seduced or raped, her case is different than
that of a healthy woman. We've seen before that the man-shoteh is not entitled to receive

payment for degradation;'"* the same applies to a woman shotah. Maimonides codifies from

the words of the Tannaim'':
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113 Thus for example, we find in Nedarim 20b: “A woman once came before Rabbi and said, Rabbi! I set a
table before my husband, but he overturned it {I.e. Had unnatural sexual relations with me). Rabbi replied:
My daughter! the Torah permitted you to him: what then can 1 do for you? A woman once came before Rab
and complained. Rabbi! [ set a table before my husband, but he overturned it. Rab replied; How does it differ

from a fish? (L.e. that can be cooked or fried or roasted - according to the preference of the cook).
114 See page 6 ft. 11.
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We have already enumerated the girls for whom no fine needs to be paid: there are 10: the
older woman, the one who dissolves her marriage through refusal {to have conjugal
relations], one who was divorced, an eylonit, a shotah, a deaf-mute, a convert, a girl who

had been taken captive, a freed slave, and one whose reputation is tarnished. For the rest
of the girls a fine needs to be paid.""*

From the very next halakha we also learn that every girl for whom it was not required to
pay the fine {(compensation), it was also not required that degradation and damages be paid,

that is, except for the shotah (and bogeret and memaenet):

W NV DN,V DI DYID NV ¥ 0IP N2 PRY O7UN TUNDNT NINY DI IN ONNRN 178D
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How so? If a man raped an older woman and the refuser, even though they receive no
compensation they are entitled to {payments for] degradation, and damages and pain; but
he who rapes a shotah or a deaf-mute pays for pain only, and he who seduces either one
of them is not liable at all.'"

Clearly, since the shotah is already damaged and cannot contract a marriage, a fine needs
not be paid her. The law does acknowledge that she suffers pain and is therefore qualified
to receive damages and pain. but not surprisingly, a woman who is not of sound mind is not
considered, at least in the eyes of lthe law, to qualify as sumeone who endures shame for
rape. It would logically follow that shotah (and the deaf-mute) cannot be seduced either -
since they lack the cognition to consent, so that their seduction would constitute rape, and
the seducer would be liable, but that is not the case in the eyes of the law.

As for the man-shoteh (in regard to all matters of offense done to him), he too as
we've seen before, is not entitled to be paid for degradation®.

Back to the realm of marital relationships, we have seen {rom Talmud'’ that
divorce is not a possibility in the case of shotim.
Concerning the healthy man who becomes a shoteh, as we would expect in accordance

with the Talmud, the Rambam writes in Hilchot Gerushin ~ the Laws of Divorce:
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If one married while pikeach and then became a deaf-mute, and needless to say if he
became a shoteh, he cannot ever divorce his wife, until he regains his heaith.'®

Concerning the woman who becomes a shotah things get more interesting :
37, M3NY TY AN 1N NMVIIYY ON YaN L PPN VXD AYTD AT OO INYR VIR N
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If one's wife becomes a deal-mute, he may divorce her with a get and the divorce will be
valid; but if she becomes a shotah, he may not divorce her until she regains her health, and
this was ordained by the sages so that she will not be hefker to immorat people, since she
cannot take care of herself: therefore he will desist from her and marry another woman:
and he should provide a place for her, provide her with food and drink from her own
resources, and he will not be obligated to provide her with sustenance, garments, and
conjugal rights, since there is no way [lit. strength] for a person of sound mind to live with
the shotim in one household, and he is not obligated to provide her with medical treatment,
nor to redeem her [if she is taken captive] and if he divarces her, the divorce is valid, and
he can remove her from his home, and is no longer abligated to care for her.!*
The Rambam's ruling here is different from all that we have seen before. Acknowledging
that a man indeed cannot divorce his shotah wife untit she's well (what exactly is meant by
N3N is never clear), the Rambam, finding the situation of an agun (bound) man intolerable,
rules against herem d'rabenu gershom, stating that a man can literally put his shotah wife
aside, and marry another wife! Since that shotah cannot be left to her own devices, the
husband should provide her with a place to live, and support her from her own resources
(1). So while indeed there is no divorce here and the law is maintained, for all intents and
purposes this man and the shotah are not exactly married either, since he is no longer held
to his marital obligations to her. It is unclear how the Rambam came to the conclusion that
if he does indeed divorce her, the divorce is valid, which is a blatant contradiction of
Talmudic law. Especially peculiar here, in light of the Rambam's medical background, is his

assertion that the man is not obligated to provide for his shotah wife's medical treatments.

And indeed, questioning responses were soon to follow. The 12" century Rabad,
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Rabbi Abraham David of Posquieres, Provence, who was famous for his critique of the
Rambam's Mishneh Torah (in his Hagahot HaKRabad), wrote:
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“He is not obligated to provide her with medical treatment”: says Abraham [i.e. says 1],
and if she is curable, why wouldn't he be obligated to provide her with medical treatment?
How many women become shotot because of a [physical] illness and then regain their
health?! “And if he divorces her, the divorce is valid”: says Abraham, this applies only to
the woman who can take care of her letter of divorce.'#
The RamaH, the 12"-13 century Meir Ben Todros Hal.evi Abulafia from Spain, also
disagreed'?®; he wrote that the husband actually is obligated in her sustenance, because
even if he divorced her he would be obligated in her sustenance (In), and all other
conditions enumerated in her ketubah, all except conjugal rights. Since if the law was that
he was patur, then YMpPNa 030 ¥W»n NNn? (that a shotah wife cannot be divorced). In
addition, regarding the Rambam's ruling that the divorce is valid, Abulafia replies that since
the Rabbinic ordinance was that he cannot divorce a shotah, he can neither divorce her, nor
make her situation worse than she who was divorced. And if she is not divorced, then
clearly her husband is obligated in her sustenance.

Rashba, the 13™ - 14™ Sephardic Rabbi Shlomo Ben Aderet'* also rules in
contradiction to the Rambam in his responsum'?® that a man who married a healthy woman
who then becomes a shotah, is indeed obligated in her sustenance, and he is clearly also

obligated to pay her medical expenses. The case would be different if he married a shotah

knowingly (a purely theoretical case since such marriages were not legalized), in which
case he would not be obligated. The Rashba rules — X212 D20 NYN DN IS X0 31Ny,

the only case in which he would have been considered MY would be if he divorced her,
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but since she is a shotah, he cannot divorce her, and therefore must pay.

What seems to be a blatant disregard of the shotah on behalf of the Rambam is
curious, and further inquiry in this matter is needed to see whether or not this is a part of a
general tendency of less-than-favorable rulings towards women, or just a single incident.
My P!

In regard to Yibbum and the shotah, the Rambam codifies the law from a baraita'®:

[...] Pan AP nYT 103 PRY 1Y HOPM AL YN ,MSNN XN MR NnY 19N

These are the [women] who may enter a levirate marriage but may not perform the rite of
halitza ~ the deaf-mute, the shaotah and the minor, since they do not have the cognition to
read and to understand.'”

It seems strange that a shotah whose husband died can enter into a levirate marriage, since
she is not otherwise marriageable: not only that, but she cannot participate in the rite that
would release her from such a marriage - the halitza - since she is considered to lack the
cognition not only to understand its intricacies. but also to read the documents involved.
The Rambam does not change the Tannaitic law nor its language, which perhaps attests to
the practical irrelevance of this law, already in his days. or to the fact that in the eves of
the law, maintaining the name of the deceased in the world. being Torah law, takes
precedence over not entering into a shotahi/healthy man union.

When the man [who dies] is himself a shoteh, his wife is exempt from entering a

levirate marriage and from performing the rite of halitza:

OPOD HYN) NOWN IYNY DIRNITINY AIND U0 YN DM Y™ kariah] Y3 MM v N
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The following are not obligated to perform either halitza or yibbum: the wife of the saris
chama [one whose been made a eunuch by nature, not man], the wife of the androgynous,
the wife of the shoteh, and the minor, and an eylonit, and a woman who is forbidden
because of arrayot lillicit sexual relations]. The rationale for this is as follows: it was
written [Deut 25:6]: “[the point of yibbum] is so that the name of {the deceased] not be
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obliterated from Israel.” This excludes the saris chama, and to the androgynous, whose
names are already obliterated, since by their nature they are unfit to father children; they
are a species in of themselves. [Deut 25:6 cont.] “and the first born that she bears” this
excludes the eyvionit who by her nature is not fit to bear a child. [Deut 25:6 cont.] “the wife
of the deceased...” this excludes the wife of 8 shoteh and the wife of a minor, since
marriage was not constituted for them. {Deut 25:5] “and he will take her as a wife” this
excludes the woman who is forbidden to him because of arayot.'®
Again, codifying a mixture of Tannaitic laws, the Rambam clarifies that the wife of a man
who was a shoteh does not need to enter into the levirate marriage. His rationale is
interesting though: unlike the eunuch, the androgynous, and the eylonit who were
"disqualified” by nature from having their names endure in the world (or from having
children), the shoteh is “disqualified” by Rabbinic ordinance that precludes shotim from
marrying (clearly, she could produce healthy descendants). It seems strange, again, that
this reasoning did not apply to the previous halakha in order to prevent shotot from
entering into marriage with their healthy brother in laws,

Lastly. the Rambam cadifies the following:
JI30N AN DD P31 DIINN P MV NONY MDY XDINH 220 130Ny 1o nuw van Yax [L.]

When a halitza is performed by a deaf-mute, a shoteh or a minor, or should anyone
perform halitza with a woman who is exempt from halitza and yibbum, the halitza is of no

consequence.'®
Though we are not provided with a rationale here, this falls under the usual rationale that
the shoteh lacks the cognition and understanding to perform this rite.

To move away from family law into the public realm, we learn that for the Rambam
too, providing protection to the shoteh and aid in managing his financial affairs is of utmost
importance. The Rambam codifies the portion from tractate Ketubot determining that

economic protection be granted the wife and children of a man who becomes shoteh'*in

Hilchot Nachalot — the Laws of Inheritance:
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A minor who comes of age, even if he eats and drinks excessively and ruins [his estate]
and follows a bad path, the court does not withheld his property from him nor do they
appoint a guardian over him, unless his father. or whomever left him the property ordered
that he not be given it unless he conducts himself appropriately [lit. kosher} and is
successful or that it not be given to him unti} later. The shoteh and the deaf-mute are
considered as minors, and the court appoints a guardian over them."

TN N DNV YV NI 1Y PO T INYN PIN PIDIM PO PTID T M2 HOnev »n 1 [..]
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Also, if a person becomes a shoteh, the court takes possession of his estate and the sell

[of it] to provide food for his wife and his sons and his daughters that are six years old or
younger and support them.'¥

N TP DR DPTS POV PRI PT NI INMY N NTONIYIY O

If a person becomes a shoteh or a deaf-mute, the court levies tzeddakah against his
property if he has the means.'”

Differentiating between reckless behavior of a minor who came of age and between shtut is
significant as wel] as telling in regard to who can or cannot be considered incapable of
managing his own affairs. In theory, one could make an argument that this minor qualifies
as a shoteh under the provision of Yo DMNVRY NP DI NN TIRY, but for the Rambam this is
clearly not the case {not to mention that he has his own criteria to determine a state of
shtup).

It is important to note that the Rambam does not codify the Amoraic addition that
economic protection be granted the wife and children of a man who became a shoteh as is,
but rather with an added condition — the children need to be below six years of age.

The novelty here is in terms of tzeddakah being levied on behalf of the shoteh
(against hts property, with the assumption that if he was capable, he would give
tzeddakha), which in all probability has less to do with the shoteh and more to do with the

utmost importance Maimonides places on giving tzeddakah.
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Overall, providing responsible financial support to the shoteft who is incapable of
managing 1s own affairs is one of the more impressive legislation pieces of Jewish law
regarding the shoteh. While this opens the door, in extreme cases, to abuse of the shoteh's
assets by unscrupulous guardians, surely this is better than leaving the shoteh without any
protection or guardianship.

Lastly. it is important to stress again that not all mental-illness equals shtut, thus
meriting the special legal protections and prohibitions that are the lot of the shoteh. This
can be demonstrated through one law relating to Temple worship, all of which the Rambam
codifies in Mishneh Torah, even though no longer relevant in his day. In Hilchot Bi‘at
HaMikdash, the Laws of Entrance into the Sanctuary, the Rambam enumerates all the ¥2y2
1o - priests with defects - that are therefore disqualified from entrance into the
sanctuary. To be sure, there are 140 of them, including the toothless and flat-footed. One
example pertaining to the shoteh is:

MAY M 037 DPBY9 1IN 193N N0 ,WINN N 1IRY DPINN PO AYIIN DN DY ¥ T
DT DY IN BN INAYIN NYI
There are yet four more defects affecting a person, and they are: the deaf-mute, the
shoteh, the nikhpah even if only on rare occasions, he who is seized by an evi! spirit either
continuously or at certain times.'*
Interestingly, the n¥Y M1 here is not the same as shtut, we learned from his Commentary
to the Mishna that the Rambam interpreted it as some kind of melancholic behavior which
causes one to draw away from light and human company'®. This kind of behavior, which
today would clearly be defined as mental illness, does not fall under the category of the

shoteh for the Rambam'®, it does however, preclude a priest from entering the temple.

One more example which illustrates that our modern definition of mental illness
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does not always correspond to the legal category of shtut, can be found in Hilchot
Sanhedrin, in a discussion of capital punishment. We learn:

DYy MW 9 DY KON 19 FYTIND [ DIND DX PRI XN, )PT I3 PN PRY NN 2000 non (L]
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It is a decree from scripture that the court does not execute a person or have him lashed
by his own admission, but rather by the testimony of two witnesses. Joshua's execution of
Achan [Joshua 7} and David's execution of the Amalekite convert [2 Sam 15] because of
their own statement was an immediate directive or a royal fiat. But the Sanhedrin, they do
not execute nor do they lash he who admits to a crime, lest his mind may be maddened
over this matter; perhaps he is one of those with bitterness of soul who await death — who
are always piercing themselves with swords and throwing themselves off rooftops. Such a

person could come and admit to doing something he didn't so he would be put to death. The

general principle [disqualification by own admission] is a degree of the King [divine
decree}.’¥

Execution was not relevant by the Rambam's time since the Sanhedrin's “four modes of
execution” were abolished after the destruction of the Temple'®, but what is relevant is
using what seem to be chronically depressed and suicidal individuals as the explanation of
why one should not be executed by his own admission. Like in the case of the Ny M,
these individuals, who by modern definitions would surely have been considered to suffer
from mental illness (as they would for certain Ashkenazic rishonim), are not considered
shotim (or they would not be liable at all).

In sum. it can be said that Rambam's codification in regard to the shoteh, for the
most part — though not all — follows tradition. His greatest achievement is making the law
accessible, clear and unambiguous. And yet perhaps the biggest “problem” in regard to
inferring the law from the Mishneh Torah, is that while obligations and prohibitions are
made very clear, the basic definition of who is a shoteh remains amorphous and in the hand
of any individual dayyan.

To paint a more varigated picture of Sephardic legislation regarding the shoteh, a

137 7550 Ry P9 PUIID MOSH MR oUD
138 2 Ty ¥ 47 PITBe ROOD W3 hodn




54
few other sources, which are not legal codes, ought to be looked at. Below are several
post—-Rambam Sephardic responsa which merit examination in relation to the shoteh.

The Ribash, Rabbi Isaac Ben Sheshet Perfet, a 14™ century scholar from Barcelona
and then Algiers, allows us to deduce a sharper definition of a shoteh in contrasting him to
one who is mentally deficient, but clearly sane. In a responsum regarding whether or not a
particular orphan (Reuven) should be given his inheritance by the person currently serving

as a guardian over it (Elazar), the Ribash writes:
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Clearly, writes the Ribash, if the orphan has come of age, he is entitled to his inheritance:
it is unclear whether the question posed included some concern regarding this orphan's
mental state or not, but the Ribash nonetheless replies that even if this young man is a bit
on the dumb side and does not understand the nature of business negotiation, his
inheritance is not to be withheld from him: the courts do not appoint a guardian over idiots,
but rather over shotim.

The Ribash then goes on to enumerate the signs of the shoteh, and interestingly
enumerated those mentioned in the Bavli only, ignoring those of the Rambam. He also does
not quote the Rambam in the Laws of Entitlements and Gifts'*®, which specifically
delineated the amount of understanding required for a minor come of age in comparison to
a shoteh so he would be able to attain property.

In regard to the category of the intermittent shoteh, the difficulty in determining

whether or not his divorce is valid and when, a responsum of the Rashba'*' teaches us that
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the matter is nearly impossible to determine.
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The question posed to Rashba here regards the difficult issue of the shotef's divorce, Of
course, while in a state of shtut, he cannot divorce: the question posed here is since when
a shoteh in the YN state is considered sane for all intents and purposes, does that mean
he can divorce when he is ©9N or do we have to wait until he nonw»?

The questioner then goes into a prolonged discussion reviewing various halakhic
sources concerning this particular situation. From his question then, it is possible to
discern three states of improvement in the shoteh's condition: 812> 7 nany /7 0¥oh. While
9N and Nanv» are considered temporary improvements (it would seem that DN is
possibly the calming of acute symptoms whereas nan is an improvement that lasts a few
days at least), apparently X*32° {which is the Rambam's term'*?) refers to the patient being
completely healed.

The Rashba's answer further conflates the three different terms, reviews the
history of their different (and sometimes contradictory) usages in the iwo Talmudim, and
finally determines that when in the D'5n state the man is considered well for all intents and
purposes, and can give a get, which is to say - when in doubt, it is best to declare a man
sane rather than insane. This tendency to lean in the direction of sanity is for the purpose
of granting a divorce is not shared across the board, as for example, can be demonstrated
by the opposite decision made by the Rashba's Ashkenazic contemporaries in the Responsa
of the Sages of Provence'*, which could be due to different importance placed upon

staying within a marriage in Sepharad versus Ashkenaz. Again would seem that
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circumstances more than anything definite in the law itself determine whether a man will
be declared shoteh or sane.

But Rashba is not a lenient decisor in regard to shtut, necessarily, as will be
demonstrated through the foliowing case. In another of Rashba's responsa we find an

unusual “remedy” for shtut. laughter. The question posed:
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The case is brought before Rashba of a man who has taken a vow not to laugh (unclear
what Myn ¥ ¥’ means), and then became a shoteh, who sometimes improves and
sometimes returns to a state of shtut. And yet, one day as peopled laughed before him, he
discovered that he was healed by the laughter - his shtut presumably disappeared. In this
case, would it be permissible to release him from the vow he took not to laugh?

In his response, the Rashba discusses the mishnaic chapter regarding whom it is
permitted to put out a light for during Shabbat. The guiding principle here is trying to

discover if the case in question constituted N30, (he regards this case of the laughing man

as falling under the mishnaic "y M1 in which case it would be permitted in the first place).
His final answer is undecided whether or not the case of someone who becomes shoteh
constitutes danger enough that would permit this man to be released from his vow; perhaps

he just found a reason to laugh, his mind not at all being settled back to health by it:

“5.13:1 WMYT IYHNN XN ,PINYD NN NPY RDY P00 INY NN

It is unclear whether there is or is not a final psak in this case, but the Rama, about two

hundred years later, determines in the Ashkenazic gloss to Joseph Karo's Shulchan Aruch
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of the 168™ century, that the man ought to be released from his vow'*".

Another example of a non-lenient psak of the Rashba in regard to the shoteh
involves further limiting of the shoteh's agency. In yet another responsum of his we find
that there can potentially be a problem regarding the shoteh baking matzah for passover:
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Quoting a few lines from a piyyut, relating in rhyme a prohibition against eating matzah
prepared by deaf-mute, shoteh, minor and a heretical convert, the questioner poses the
question whether or not this is indeed halakhically based. The piyyut is in and of itself
quite interesting: while possibly attesting to a social bias against the shoteh (and the other
three categories), it also reflects a stringent bent in ritual observance. At first glance the
Rashba's answer seems to refutes the basic assumption of this piyyut:

MN PRY 297 XD OWY PIDY YPNINDY P DY TMY ORI 29N 1) RIYDY N8N NS DIN PN
TS 13T 922 PONAY 2PNY NTY Y2 Y0P NV YN DIN JINYT DY XD INYY IYT DY NOX v
PV Y90 (2 37D G PNN NIND PO POLNII PNT NI IV TN ININI WON) NIND DIMD ONX AND
NINY XN 37 DR DI AYT N2 IND RO RN NZY PINRY JOPY NV YINOIDISN VAN DX 2MNdH

) TIWIT M 100 1A DY TP INIWN 71D NNYH NON BN 37 70 DN .02 DY Ty T DY
NN PIAISY VAT KDY IPYHPY ROOX 1TAY DYT PNVYTT 10T N0 ¥10) RNINTN M) IN KON

148 x5 B5Y9 19 Yan 1 HY T 91w 19 IV JOPY MW WIN YD
The Rashba brings in the case of a matzah prepared (lit. kneaded) by a gentile as
comparison; even if a Jew stands by him and directs his intention (i.e. so that they would
be pointed towards the mitzvah of matzah) — the gentile's intentions cannot be attuned thus
as he is different from “us” and follows his own ideas, and the matzah then, is not kosher.
Will the same apply to matzah prepared by a shoteh? The matter is not simple. The Rashba

then further details the Amoraic discussion over the Mishnah VI HX 2¥N2Y PIYD YIN, in

147 o Pyo N2 W0 v 0 THY 1Y - NDY
148 15 o X phn xmavIn M




which the bottom line is that the shoteh can write the get if someone stands by him
correcting him (it's the signature, not the writing, which makes it valid after all), but the
gentile cannot thus write a get - he is not Jewish. If this were the only problem. it would be
conceivable that a shoteh can prepare this matzah of mitzvah. It is not.

The Rashbam then discusses the case of a shkhita by a shoteh, which is not
considered kosher, but in retrospect if someone siood by — will be. The Rashbha’s language
is interesting here:
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For the Rabbis, he writes, the shoteh's shkhita is not kosher because they lack proper
kavannah to aim for the mitzvah of shkhita. In truth, the language of the Gemara says
something different - it is simply stated that they may somehow JnONY3a 1P '™ the
concept of necessary kavannah, although mentioned in the Talmud and by the Tosafists
{Hulin 12b), in the sense of an all encompassing requirement belongs only to the Rambam!
The idea, then, that a mitzvah is incomplete without proper kavannah has spread and now
attains further legal implications for the shoteh. A distinction, originating in the Tosafot, is
then made between those who are merely seen by others, and those who 021 5y D> 10w
the latter making it possible to adjust or encourage their kavannah properly. The Rashba
then discusses the issues of the get and halitzah, attempting to discern whether it is
kavannah which is the determining factor in each, seeking to draw a separation between
the deaf-mute, minor and the shoteh. He then comes to the conclusion that when kavannah

is needed, and cannot be proven (by contrast, correct writing of the get can be proven) we

must deduce it isn't kosher:
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And according to their words [all previous Talmudic discussions] the deal-mute, shoteh
and minor are disqualified from preparing the matzah of mitzvah, because there needs to be
proper attention to make it a matzah, and they do not have da'at: and if others stood by
them and taught them, in the case of a deaf-mute and a minor whose mind is not
diminished, and they are not complete shotim - they are considered to have fulfilled it [the
mitzvah}: but the shoteh is not considered to have fulfilled it. And if this is how things
stand, it is possible that the writer of the piyyut may have instituted thus - which applies
when others aren't standing over them li.e. over the deaf-mute and the minor] , to
supervise their kneading to make sure they did not do something wrong in their kneading
and baking.'

This is a unique case where the law was actually re-stated on account of a piyyut, which
was, as stated before, probably just an expression of extra-piety, but has now become the
basis of legalization further limiting the shotefr's agency. It is also worth noting that the
entire discussion is based on Talmudic and Tosafistic sources - lacking completely in “real
world” observation to determine whether or not the shoteh is indeed capable of preparing
maltzah with the appropriate intention.

Lastly, another example of more detailed legislation which further limits the
shoteh's agency is depicted below. We have already seen that the shoteh is not liable for
criminal damages, and not owing anything even after healing from his shtut. As an
expansion of that, we learn in a responsa by an early Spanish scholar - the 12" - 13*
century Rabbi Shmuel Ben Itzchak, author of Sefer Hatruma, that the shoteh is not eligible
to recejve - nor obligated to return - a loan:
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The case of a deaf-mute here is different from that of a shoteh - if they healed and
admitted to borrowing money, they have to pay it back. Not so the shoteh, whose financial
matters are taken care of by a guardian. Even if they were to be healed, they are not
obligated to pay back the loan - and the justification here is interesting - because whoever
lent them money it is as if he placed it on the horn of a deer (knowing that the deer would
run and the money would therefore be lost). It would stand to reason to use the justification
001R NoRD PN but instead the explanation opens a window to what must have been a real-
life situation of shotim financially interacting in the world. Even if the shoteh took his
money and bought food with it, he is exempt from paying it back - it is a loss made
consciously by whomever lent it. The shoteh being not IRNYN 92 makes perfect sense
within the context of not being able (nor free) to manage his financial affairs but as stated,
there is a recognition here of a reality in which that may not have always been the case,
especially since the shotim were never locked up and lived within communities.
Conclusion

The halakhic model of relating to the shoteh as reflected through this
representative sample of Rishonic codes and responsa is characterized by an over—arching
pragmatism the purpose of which is both to enable the shoteh to live within society, as well
as to allow society to live safely and fairly with shotim in its midst.

That being said, in order to enable the shoteh to “live” within society, rather than
be locked up or sent away', he/she must be subject to utter paternalism; the shoteh is so
heavily regulated that most societal life aspects, taken for granted by healthy individuals,
such as buying and selling, marriage or even fulfiliing mitzvot, are denied him/her. This

then merits the question - does the Rabbinic mode) provide utmost inclusiveness, or does

153 Lock up is never an option or a recommendation in Jewish law.
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this it favor the orderly maintenance of healthy soctety which at times (and maybe
rightfully so) comes at the expense of the shotim?

So while clearly, for the most part, the term "shoteh” is applied to someone whose
understanding and abilities to care for both self and others are greatly limited, there are
some cases in which one must wonder whether it isn't legislation that limits the shoteh and
not his own disability. Such is the case. for example, of the man who imagined people living
in his stomach. in all other respects he was quite sane and capable, yet still declared a
shoteh and stripped of legal agency ™.

This leads to the following major issue in regard to the halakhic model of dealing
with shtut: notably, consensus is never truly reached over the definition of who actually is
a shoteh. The controversy of the Amoraic perind concerns the particular signs by which
one can be defined as a shoteh, and the controversy of the Rishonic period is centered
over trying to determine whether the signs set by the Amoraim are obligating conditions or
merely examples. The matter is never {ully decided as law makers find it difficult to enter
into individuals' consciousness in order to discern madness from sanity, a problem which is
evident especially in the case of the intermittent shoteh.

Men and women, it should be noted, are not equal in the way they are treated by
the law, even when the law is the same for both genders. Thus, while gender equality
exists in the sense that both sane men and sane women will find themselves bound to a
shoteh/ shotah spouse since shotim cannot divorce, in the case of a woman - this is a
situation she will simply have to contend with, whereas the man is permitted by some
scholars to marry another woman in her stead, and in one very controversial ruling by the

Rambam, even to divorce his shotah wife!®

In terms of discerning the quality of relationships of society towards shotim, there

154 See pp. 12-13, Responsa of the Sages of Provence.
155 See p. 47.
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is little evidence of the existence of shame in the Rishonic sources, nor are there any
intimations of social bias against shotim. We do know, for example, from the Talmud that
being a shoteh is considered a degradation second 10 none'® - but interestingly this notion
does not fully play out or get developed in later material'”. The most “offensive”
statements attesting to some kind of negative societal responses towards shotim are
limited to a responsum in which a shotah wife is referred to as capable of destroying a
home with her imbecility, and to another responsum in which it is questionable if someone
who had a shoteh son is considered to have fulfilled the mitzvah of pru u'rvu - thus
implying that the shoteh's humanity is questionable. But even those two examples make
sense within the legal framework and do not seem to reflect an exclusionary societal
attitude towards shotim.

The legal sources are, however, lacking in one very important area. They do not
provide a theological framework through which to view the shoteh. This is, of course, by
no means the function nor the purpose of the law, so in that sense this is a lacuna which is
unfairly brought up. But the following sample questions regarding the shoteh, which the
legal model does not address, certainly merit attention: What greater meaning can be
derived out of the fact mental illness? How are we, both the healthy and the sick, to
understand it? How are we to put it in a larger context? What does God want from shotim?
What can shotim expect from God? What is the shoteh's place - religiously speaking -
.within the Jewish people? In other words, when the shotim and shotot stood at the foot of
mount Sinai, did they have a part to play in the spiritual history of the Jewish people, or are
we to follow the midrash in believing that “in that moment [on mount Sinai] there were

among them [...] no shotim?"%®

156 Seep. 6 ft. 11.

157 The Rambam codified very factually that shotim are rot entitled to payment for shame, no explanation
provided.

158 a3 nr s ovm) 123 kPN
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LITERARY MODEL - A READING OF S.Y. AGNON'S A SIMPLE STORY

If a person is trying to escape out of prison, is he insane? If that very person,
perceiving the walls surrounding his prison to be slippery and steep, tries to climb his way
out, spitting and screaming for effort, will the strange gestures and odd sounds he
produces render him mad in the eyes of others? For Hirshi Horovitz of Agnon's Sippur
Pashut (A Simple Story), the city of Szybusz and all that is in it constitute a dark prison
cell. For Hirshl Horovitz the only way to escape its constraints is through insanity. That
being said, there is nothing feigned or put upon in Hirshl's insanity: on the contrary, he has
a full-fledged nervous breakdown that would categorize him a shoteh by all Rabbinic
authorities, lax and stringent alike. But the circumstances that lead to his mental
breakdown present the reader with a model which raises more questions than answers with
regard to mental illness. Is it someone's fault? Is it an illness that can be healed? And more
importantly — in a world which is inherently {lawed, could mental illness be a legitimate and
even justifiable way of coping with one's surrounding?

Hirshl's troubles begin with his name, or rather ~ with how ill-suited he is to carry
a name such as Hirshl - in Hebrew Tzvi: a deer, a swift and graceful animal. Hirshl, alas, is
anything but fast and free; his only admirable trait being that he does what he is told'.
Dependent, passive and shackled, he lacks many positive traits: the courage to act upon his
love for Bluma Nacht, the strength to assert himself in society and in business, and worst
of all, the self assurance (or even self-knowledge), to defy his overbearing mother. One
might say that the Yiddish diminutive Hirshi (as opposed to Hirsh) had already diminished
all of his deer-like qualities.

Tzirl, Hirshl's mother, is a force to be reckoned with and a prime example of

everything that is wrong in the world of this tale. A well-off woman whose primary

1 orow vmane ao 53 iww - p. 13
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concern is money, she is nonetheless too cheap to pay her relative Bluma for her
household work, an act which the narrator, tongue constantly in cheek, informs us is
merely sensible, generous even, given Tzirl's kKindness in letting Bluma “learn” the art of
household chores. Tzirl is at times nasty and even brutal such as when she screams
violently at the maid who left her key in the lock, a relatively insignificant little mishap.?
This kind of emotional overreacting is within the acceptable and appropriate since Tzirl is
the master and the servant is a servant. Tzirl lacks controt over her impulses and her
temper, but as long as the outlet for her aggression and repressed hatred cannot protest,
she can get away with it. Her lack of impulse control is also evident in the way Tzirl
consumes food, or rather, in the way she devours it ~— Y@ NIy YW Dy Y35 fina b
NIIYM YORND NOR N WK - she is gluttonous, indulging herself in a grotesque manner as a
means of self-medication as well as self expression. In respect to love and marriage her

world view, that she passes down to her son, is limited and utilitarian, almost devoid of
human emotion:

12 NOPDNY PMIZNINN D3 NN NYR NYOYT INYY IINY PP 12 K XN TN M09 OIRY 10t 9D
2025 NN DIND NMMIINY BNYD NN .OPP DOWY PN
A bachelor can be free to follow his heart, but what would the world come to if he didn't

put his romances aside when the time came to get married? A fine place it would be if
everyone followed their hearts!®®

Tzirl, whose first name means precious jewel but sounds more like a medley of

disconsonant sounds screechy to the human ear’, has a plan for her son which involves

VWS DT - Y e DIN O™ DO gpw mana - p. 58. All references are taken from this specified edition. (1993)

p. 22

p. 40

S. Y. Agnon, A Simple Storv, trans. Hillel Hatkin (New York: Schocken Books, 1985} 46. [From now on will

be referred to as “Halkin”]

6 A note on the English translation: in the writing of this paper, ! have used the original Hebrew. Thus, any
comments and interpretations were inferred from the Hebrew and may not be understood if one should read
the English translation alone. | have used Halkin's translation even though 1 find it does not always abide by
the original meaning nor by the accurate "feel and taste” of the original. Specificaily, it tends to be
grammatically clearer where the Hebrew is not, and to smooth over certain linguistic idiosyncrasies,
especially in the scenes depicting Hirshl's disturbed frame of mind. At times, certain words or whole
meanings are simply edited out.

7 A million apologies to my wonderful Thesis advisor, who disagrees profusely with this particular
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social prestige and appropriate wealth, When she therefore sees that he has his eves set
on Bluma, who is poor and does not belong to the right social milieu, she intervenes and
brings in Mina Ziemlich as a prospective wife for Hirshl. Mina's last name “Ziemlich” -~
meaning seemiy and pretty - assures us that she will indeed be an appropriately
representational wife. Interestingly, Tzirl's choice of words when she refers to her son's

finding favor in Bluma is that of the rabbinic term nonws, which is used in the legal

literature to denote one who has become insane: % 1Y MY 1Y 13 HoNYI N she says,

just as one would find in a legal code: MWK PIN PIDI PO PTIN PT I NLNWIY n.?

Tzirl's implements her plan not only for financial reasons, but also to avert a fate of
insanity she is fearful awaits her son. Mental illness runs in the family on account of a
curse believed to have been put upon one of her ancestors for angering a chasid, weaving
like an insidious thread that connects one generation to the next, Insanity is Tzirl's
greaiest fear, herself having to contend with a lower-class groom for having been tainted
with it, and the irony by which her efforts to thwart it in her son actually end up causing it,
is one of many such ironies in this tale. Insanity is greatly feared both for the
embarrassment and discomfort it causes the relatives nf'the mentally ill and also {arguably
less so) for the pain and suffering it causes the inflicted patient himself. This tale's version
thus interprets the Talmud's statement that the shoteh is a degradation to the family
second to none in a particularly astute manner:

VNP P PP JAN N YR IR TPOYIY IBIUN TSN YN 0V N9 MNPV mMIsa YD
DINTY NOD NONY PVIAYN DISH N ,MNOHYD 11 MO WD MIND 93 .01 NI DWW

12 OMAMND NHN ONNIY M AYIN 12 PRY DD XM NYNRD NTH DAY DMV DN DIDaD
JOmnb ay DXTIM PHY DIRINDD MPWDHN MPDHN DN

Of all life's misfortunes, madness may have been the only one to which the afflicted person
was himself insensible; to his family and relations, however, the blow was doubly cruel, for

interpretation of mine.
8 p.30
9 v nadn 2 P MBN MOV MDD YD
10 p. 17
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not only were other troubles gotten over and forgotten while this one was passed down
from one generation to the next, but, while other chronic patients could be put in special
wards run by chronic idlers, nobody wanted to care for a madman: on the contrary, people
either fled at the sight of him or else tormented him and turned him into a bogeyman to
scare their children.”

Indeed, if you have a shoteh in your family in the world of Szybusz, wn nb1i nvia 19 pr. '
One model of mental illness in this story is provided by Tzirl's brother then, who -
nameless throughout the book — could have been just like everyone else, as T'zirl laments,
if it weren't for oM N TP, Whether the brother was considered insane for leaving
the Jewish fold, of whether the very pursuit of intellectual learning in itself constitutes
madness for Tzirl and her family is unclear; most likely, the real insanity ensued because
of their efforts to curtail it. The reader is left to discover his compassionate family did
everything possible to “help” this brother — tore the books, exiled him. until he escaped f{or
a secluded life in the woods away from human surrounding where he eventually died. The
image of the curious individual who, seeking knowledge and understanding. is made mad by
the “remedy” provided him by a restrictive society and its conservative small-mindedness
serves as the background upon which Hirshl's insanity will ‘grow' and flourish’. For Tzir},
as much as it seemingly is to be avoided, the curse of mental iliness only serves as an
excuse to push her son towards a life of commerce working in her store: while there was a
chance he would be redeemed by a life dedicated to the study of torah, it was not to be, a

fate which Tzirl does not argue with = NON 7T/ NN DX NOD AR DT 0WIN DD IRYD
DYDY YA DMWY NIPN N MYIN 13 NHRNT NOW 12T 992, So while the curse is some

form of punishment from above, redemption through a life of piety is not similarly ordained;

in this world, 'meant-to-be' is only acceptable when it suits people's plans, piety being

11 Halkin p. 18-9

12 2 7y 19 47 xnp 833 NDOR Y933 TInvR
13 p. 14

14 p. 15
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only skin deep. Divine intervention can be lauded, just as long as it doesn't get in the way.
But to what extent is divine intervention itself a form of madness? The Rabbinic
Bat~-Kol, for example, which in the Talmud denotes a higher (though at times inconvenient)
truth, is here subverted to “confirm” a reality which is clearly anything but divinely
ordained. In the engagement scene between Hirshl and Mina, Hirshl, depicted as both
impulsive and uncertain of himself, acts upon the “wishes” of a Bat Kol which serves as

justification for him to do exactly what he does not wish to do - marry Mina:

M 7MNY D DI NNY 3D NN OTIP DY OWIAWN .AYYNRIN POLY 1N LY avny mnd XY
SDPY DR CVND WIN NN 1D AT AP3T INRY DN N3 N AP YY AT Y0N O Svink O
SUPA NN TN D PRDY BN VWV DUPND TEOTY N2 MNP DA NINKRY DD N3 NN DY NIRD M

107 X Yo nywa
Yet Providence had other plans. Indeed, when Hirshl was still a twinkle in his mother's eye
an angel in heaven [}it. Bat Kol] had proclaimed, “Hirshl the son of Boruch Meir to Mina
the daughter of Gedalia.” And so, when Hirshl finally stood up, he was holding Mina's hand.
It clung to his. Her eves were bright with the light that had been waiting to shine forth from
the day of that angelic proclamation. What made Hirshl take Mina’s hand?'®
The Rabbinic Bat Kol here is introduced as the ultimate Godly match maker, setting this
union still in the womb. And yet the engagement just “happens”: just as it was decided by
others, it is also announced by others. The couple is not described to be active at all
throughout the scene, neither proposing nor accepting, and we are left to wonder, since the
description of the Bat Kol is reminiscent of the voices one hears in one’s head that
harbinger loss of sanity, to what extent is the famous rabbinic Bat Kol itself a sign of
impending madness? We know that the heavenly voice does not necessarily get the final
word in halakhic matters', so it certainly needn't get the final word in the matchmaking
business. But the underlying question remains: to what extent is religious tradition in its

entirety here suddenly rendered - at the risk of sounding anachronistic — merely a scene

from “one flew over the cuckoo's nest”?

15 p.51-2
16 Halkin p. 59

17 Bava Melzia 59a ~ Rabbi Yehushua famously objects to the heavenly voice dictating matters of halakha by
stating “it is not in heaven” (xon owwa xd).
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And who is to say that sanity is even desired, necessarily? A look at another model

of mental illness, that of the eccentric grandfather, may suggest otherwise. Tzirl's father,
depicted as a stightly strange being by Heller, one of the wedding guests, is one of the few
humane characters in the story:
0NN N2 DTN 2323 1PY RYI XYY D212 PI N0 XD OONNYT P2 NNY XY DNPNa 0 MnNn DIN
DYS .NIN OMY NN DN 20N M TP 1N DYV TV 0OV 1D NAW R DAN i N o)
TN TN P 390D POY NRMY D D MY D290 ONYY NI DD NMINY D03 DD PIPKI INN

29 0NV TY IIINHBN KON L, AI0D TN 1R VD AN D NN I NN IOV TPY Y nep
R21 PPY 3 D MY ANIANY THDPD AR DIONR WX W IMIDNXY ODPIIYA TINYY nD? XY nod

¥ any Ny 72930 NN 1T VA DX YN TM 137 Y0 Minn
A strange man that was. He never seemed to enjoy life much, but he never complained to
anyone either, and in fact he had little use for people. I don't think he had a real friend in
the world. All he care about were the pigeons he kept on his roof. You should have seen
with what love he took care of them. Once. while | was watching him climb a ladder to
bring them food and water, one of them fell off the roof. ! felt sorry for the old man having
to climb all the way back down for it, and so I stood there waiting for him to ask me to
bring it up to him. Well, he didn't, so finally | asked him if he'd like me to. He didn't even
bother to answer. He just looked at me, climbed down the ladder, picked up the bird,
smoothed out its feathers, and climbed back up with it."™
While Heller waits, supposedly out of politeness, the grandfather, wordless, picks the

pigeon up himself, his silence an accusation to the man who just stands there and doesn't
pity the living creature laying on the ground. The symbol of peace and innocence, the i,
is fallen to the ground and the only person who cares for it, is ironically the “other”: the
strange and eccentric grandfather. [n a world where outward manners outweigh
compassion and where the symbol of peace is left {allen on the ground, kindness would
easily be interpreted as strange, and strangeness which is so easily extended to insanity,
seems more desirable by the minute. If those who are declared insane are actually the
sanest, what does it say about everybody else?

Tzirl, for that matter, who is officially the “sane” representative of her family, is

neither particularly kind (to say the least), nor, for that matter, would she “pass” a rabbinic

18 vws m>op. 88-9
19 Halkin p. 103
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sanity inspection®. In a scene depicting the difficuity she has finding the right maid who
cooks to her tastes, we find that she has a hard time discerning what time of year it is
when not provided with the “right” foods:

ON IX OX 97N ON NI N2 ON YT AN XY TIVOY DAy AOTPOD IR AR»Y NN 199N

PYIVT NN RITY YT PO YV 0P XY YT RMATNT DY MY IOy M Y MwNIl D
1N [NMD51] NRAY DN .12 IR 12 NIV 12 P 1P 41N ,30T PO N/ POIM 20N DD

2 1y pony ohwn
Nature itself has gone awry, so that you had no idea anymore whether it was summer,
winter, spring, or fall. Once upon a time a body eating cherry blintzes had known it was
summer and one eating kasha cakes had known it was not, whereas now it was kasha and
gravy, or else gravy and kasha, all vear long. in hot weather and cold, on Sabbaths no less
than on weekdays. Since the day of Blume's arrival, however, nature had resumed its

proper course [...]%
The implication here is striking, given that according to rabbinic law the one who cannot
discern the correct time of year is considered a shoteh and his agency is stripped away
from him®. And yet Tzirl is presented as anything but stripped of power, always poised to
order the lives of everyone around her to her heart's desire, second only to God in her
choice of Hirshl's marriage pariner:

2 i3 N N XY 000 DX [DEPn] New wy YIRD DY 90101 Y1 D DR AN
But God in heaven and Tsirl and Yona Toyber on earth had seen to it that he wound up
with Mina.®

Poor Hirshl is surrounded on afl fronts. At home he must contend with a mother
whose will must be done and a father who doesn't interfere, driving him to marriage with a
woman he does not love and who bores him. Society is depicted as having a meddling

influence but is equally insensitive and uncaring, like the gentleman who tossed a lit

cigarette distractedly in Hirshl's face, who then raises his giass to the newly engaged and

20 Gittin 70b ~ In order to discern whether a man is sane or not in the summer season he should be asked

whether he would like fruit of the rainy season, and vice versa, to see if he has a good grasp of reality.
21 vws o p. 22

22 Halkin p. 26

23 See for example the responsum of the Maharik p. 21 = ynany opwn nn NoRN MBS M3 NPPTI AP YN
P T OX

24 p. 186
25 Halkin p. 220
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toasts them, all of a sudden kind:
AN DPNNYN DN - P NY ,TAY TIND I8N0 DX POV DNRXY DNM0N - 70 ,DIN NI 1T 1D
% pyoa
But such is human nature: when things go our way even our minds interest others, while
when they do not no one will give us the time of day.?’
His town, Szybusz, which is the literary pen—name of Agnon's birth town of Buczacz®,
which in Hebrew means disruption or error (¢W2W) is a place where everything seems fine,
but is perpetually wrong or malformed. Indeed there is something inherently wrong in
Szybusz, built as it is on top of so many graves, that it is questionable whether a Kohen can
reside there.? While the dead may be able to rest in peace in Szybusz, the living aren't
always so lucky, as Hirshl's descent {or perhaps. ascent?) into mental illness demonstrates.
Tracking down the stages of Hirshl!'s transition to insanity offers a fascinating tour
of the mental landscape replete with peaks and lows, high velocity interactions and pits of
depressing passivity. To begin with, even before his full breakdown Hirshl doesn't have a
good grip on reality. Thus he cannot comprehend why Bluma leaves his parents' home -
the thought that she may need a place to live, food and drink, simply does not occur to
him®. He is convinced that she is the one who ought to “do” something because she now
lives in what he perceives ta be a place of wonder and romance — the house of Mazal and
Tirtza who married against societal expectations®. Being so morbidly passive, his fantasies
soon take over.

Because he is a person who is socially ill-at-ease, he cannot find comfort in the

company of others and therefore withdraws further and further into a private internal

26 p. 56-7

27 Halkin p. 65

28 Jeffrey M. Green in “A Simple Story” / The Jewish Reader, January 2003. p. 3

29 vwa oo p. 81

30 p. 43

31 From i nma. The mention of that relationship, while romantic to Hirshi, can hardly serve as an example of

“happiness ever after,” bringing to mind the situation of Tirtza living the life meant for her mother, instead
of her own.
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world, as is the case of the Hanukkah party in which he finds himself apart from the card
game, unable to speak to ényone. alone and humiliated, The situation quickly invokes a
menacing hallucination in his mind - OWYTNI OMNY D19INT9 1M DODPN W DY) NV
D99 M9% O TP DAwd M2 WY - That is, until he is “saved” by Mina, which he
therefore then finds himself engaged to.

But the engagement seems like an act detached from tlirsh!, and ironically, an act
of connection to another propels him into a state of greater disconnection: he immediately
becomes distracted and disconnected = 9w nyPNY ML 01w DIND av™, The latter is an
astute description of alienation from one's se!f and surrounding, a marker of an unhealthy
state of mind in which one is in essence being internally deported.

Hirshl's mood tends to change almost at the speed of light: one minute he feels
trapped, imagines that mayvbe he is not really engaged, that mayvbe he can run away to
America™: he confuses the two of them, Mina and Bluma, finds that Mina does not interest
him, but as he's talking to Mina his mother walks in, and he suddenly imagines that she
Mina is his heart's desire and his mother has come to set them apart. He therefore clings to
her®. Hirshl seems destined to relive a fantasy of breaking free: in that sense everyone
plays minor roles in the internal drama which he constructs in his head, and which he never
seems to be able to “play out” to the desired end.

At his wedding, Hirshl] thinks about his uncie that went mad and his odd
grandfather, which as a literary device drops a clue the size of a house at the reader's feet
in terms of what is to come. Yet the scene directly before this one almost makes us yearn

for them in comparison; in it, everyone pores over the 'poetry’ in rhyme of the paternal

32 vws oo p. 49
33 p. 53
34 p. 60
35 p.66




uncle in America ~ which is better than getting any fancy card written on gilded paper,
supposedly. The uncle's (bad!) limerick™ adequately portrays the main agent and mover in
this world — money. When evervone gathers around to analyze it, displaying their
superficiality and inability to discern quality from show, it is impossible not to wonder
whether pondering one’s cloistered and outsider relatives isn't an acceptable alternative to
participation.

Once married Hirshl's moods continue to be volatile and his behavior inconsistent.
Inside the house, the relationship does not provide comfort. Hirshl cannot stand the smell
of his wife's perfume and conceives of her as i foreign being ~ Y3 Y Svpn p2NYD
NI NVIY B OD AND DNIYNI NOPYNI LMK vn wpn’. But in terms of other social
relationships a change occurs in him! twice within the span of one page we are told that
AN 7930 N Swn™ all of a sudden the previously withdrawn Hirshl becomes social,
entertains, opens up to people and even befriends Nina's close friend Sophia. But he
cannot find happiness within the marriage. He shares with Mina the story of his uncle's
madness (which she, unsurprisingly was previously unaware of), which Hirshl has already
modified into a story of feigned madness in order to get out of a loveless shiduch. Then, in
an extreme display of marital tactlessness he says so to his wife 2wn) 0 YMT NPISN DN
POWY awn) 9NN X9Y INRD ,oonYY, He then shares with Mina the story of another man
who, in an attempt to get out of an unhappy marriage feigned madness by putting teffilin on
his cat, which worked, allowing him to divorce and live happily ever after with a new wife.
Of course, according to Jewish law such a divorce would not be possible (since shotim

cannot divorce), a fact of which Hirshl is compietely unaware of because he had not been

36 p. 89
37 p. 99
38 p. 105
39 p. 109
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allowed to study Torah! Bur what seems to be the strangest thing about this rather ruthless
scene is that Mina doesn't seem perturbed by Hirshl's obvious hints: at least the text does
not speak of it. It is easier to just continue on, ignoring the can of worms that sits open on
the dinner table.

Soon enough, the grace period is over and Hirshl is fed up with his guests. With
Mina, there is some improvement, but Hirshl's moods are so changeable that even physical
reality and sensory perception become unstable for him:

DWW MM MY XN N7 DMAR NBYY 13T YY DN DYDY 81PN 13 Y0 ANvn Yav S 9N
ANYOIPRY N3 VAN N DPM NNY DI AP DI VIR NN TH INMN AYOYY PO TP NPD
PO MY VIND [TIO] PIIBD MY NS AR NI PYXT VINI .ANIINN DYP 1YY ALIM NVIN Y2

‘2 yn3omv
It was uncanny too how Hirshl could be annoyed by what so recently had given him such
pleasure. Barely half a vear ago. when he sat talking to Mina in Sophia’s house, it had made
him glad just to look at her, whereas now the opposite was true. In fact, looking at her was
becoming harder and harder. Sometimes her face seemed as white as cotton wool to him:
other times still cotton-woolish but crimson."!

Hirsht's obsession with Bluma worsens even though he hasn't seen her since she
left his parents' house. An aspect of magical thinking*?, so typical to mental illness, is
evident in him as his thinking is focused constantly on her in an attempt to bring her in the
store by the power of his thoughts. His parents, seeing that something is wrong try in
various ways to better his situation — not one of the ways consisting in actually talking to
him - and thus send him to the country, encourage him to spend time with the Zionist

group, all of which Hirshl responds to with more passivity. He does what he's told, goes

where he's pointed at. Even with his friends we are told = .»32n »21 5y bwn 13y 89 v

VY NN PYY vy nn 93, In effect, Hirshl has no agency even before he succumbs

fully to his illness — a de—facto shoteh without the diagnosis.

40 p. 112
41 Halkin p. 131
42 The belief that one can see into the future, read other people's minds and influence their actions with his

own thinking is a symptom of a Schizotypal personality disorder (Mental Health America - nmha.org)
43 p. 114
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Ironically, it 1s one of Tzirl's cures which places Hirshl straight in the heart of the
halakhic definition for the shoteh. After he withdraws from the Zionist group as well, and
seems to fold more and more inward with every passing day, Tzirl. following wise people's
advice, encourages him to take walks: D13 7PN 590N XNINWI XPYT RN INYTY DTN W
HPUY DXNY NIAPY D3N TV NI N DIPNA MNDTI9NY, She sends him out in the
evening time, and he, who less than ever before seems to have a will of his own, simply
walks in the direction he is directed at, aimlessly, without point or purpose, thus finally
qualifying as a shotehr - he "who walks out alone at night.'

In his walks, Hirshl finds himself frequenting the Mazal house where the object of
his obsession, Bluma resides. He encircles the house like a hawk hovering over its prey,
wishing Bluma would come to the window, imagining the light he sees in a window is
Bluma's to which the narrator, shrugging. comments - M3w 119w OTX OY P>T0M &3, At
this point though Hirshi's heartbreak scems to be a mere excuse for his deranged behavior;
there is so much else that's wrong. Are we witnessing heartbreak or insanity? For that
matter, is heartbreak a form of insanity? Perhaps those upon which the Talmudic
precedence was set, the sad and confused souls who walked out alone at night, were
merely broken hearted souls? Whatever the case, Agnon's compassion for his anguished
character is obvious and quite moving: ¥»am 28y ,2%0 3y 13v*° he tells us in a soulful
depiction of acute mental pain.

Reality and dream further blur in Hirshl's mind, as in an exchange with Mina, where
Hirshl confesses his love for Bluma. The narrator sets the scene so skilfully that it is
impossible for the reader to discern whether the exchange is real, or actually imagined as

turns out to be the case. The obsession with Bluma worsens and Hirshl's morbid passivity

44 p. 117
45 p. 125
46 p. 125
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suddenly “turns” into fate: MY IR XYY SYPH DO &Y A0 N Y1 Dnva opvrt - we
are told; but whenever God in the heavens is evoked in this tale, we can know for certain
that there is a very good human reason why things turn out the way they do.

Hirshi state of mind further deteriorates: he becomes paranoid Svvina vany 'n 9
PIY MIX PPY 1N D™, ecats less and less and sleeps almost not at all. His wife's voice

bothers him, to put it mildly - 90 S¢ PPa DYPINY 1 Yipd N5 N nwp®, and as his
insomnia worsens, his mind truly begins to go. The rooster is depicted as his enemy, and
Hirshl's fantasies turn violent as he imagines he kills it, thus perhaps symbolically
attempting to reclaim some of his lost masculinity, which tronically would cause him, if
acted upon, to lose the last threads of his human agency.

If Hirshl is to be “reclaimed” he must withdraw from this world in any way that is
available to him: he thus conjures up again his heroes and role models, his uncle gone mad,
and his peculiar grandfather who put a jar on his head instead of teffilin, he funtasizes
about his own escape, and it seems indeed that the way he goes is the only way there is to
assert freedom:

YNy W ‘]5:‘"3&') TAN OTND N XIND D9 DN DN DWNm 3w PISY WDV YN DI

,DIPIN PMIN WMNNY 2U1N SW NN PR DY [N 0] 001 .09 IR DIPK 1D PRY NAD
% MYy YN x¥w on

The birds and beasts of the forest hid as best they could. and not even a bug showed its
face. One man alone was out on such a night, because he had no home to call his own. Who
was he? Why, Hirsh!'s uncie, who had been banished by his parents for disobedience.”

In the woods he would be free, have some comfort away from this life he feels bound to

lead - ©*w) MMPY NPIM BN DNY 1TaY DTN N3 INYI 89%; everything in the world

becomes made up to him. Nothing remains real but his hallucinations, which only worsen
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with the drugs he receives from the doctor to help him sleep and yet only exacerbate his

insomnia. In one of these hallucinations, a mouse climbs out of the coffee sack: Yv»n nho

12310 WOWON NINYD D791 120¥N MMNYN PO NN DYV MDY DY DY 190 120¥N X9 P NN
DIDITWD RN TY ¥ S PRI AR PYORm \inan™. Since he has taken to drinking more and

more coffec, he is “jumping out of his skin:” again, like a halakhic shoteh, who walks out
alone at night. but no longer to sce Bluma:

99 DMUNIT DIMPHRI KDY NNYRIID XY D10 NN e 2w aDn nRna 20vbn poeo 120
WNITNY 39 00N 12 NIMY PN PINDSY DU NRY NN sy wpon bvn by pmadn

P N20wn Iy AR ISPY DYR YY1y Y3 .0nwn 1 Yvrn
He had given up going to bed ecarly and resumed his habit of tate walks, though he no
longer took them to the same place. Their one purpose was to keep him out of bed, which
was the least restful plice he could imagine. He had despaired of ever being able to sleep
and wished only to make the nights as short as possible.®

He is filled with rage and disgust towards his wife, and while tryving to hide it can no longer
hide his scattered, racing thoughts: he cannot recall what she tells him, answers strangely,
and babbles sentences that seem to lack context. Agnon masterfully depicts these internal

workings of a deranged mind, as can be seen in the following internal dialog:

NZOM MNI PHY YINRD Y SYAnm eyTn N2T YMYY DTND 0103 angn MYYONNa SYn vran
NR NN RIX POOY NTPAY D3 90 WD MIRY DB TY N NYVIAN NP DX ,N1HD NP DX NN
VYIY .N2NN CHINOYY 29 JY G .DMRY 7D DIHD 93T 10NN OPX I PIAY PO P .D0DYAY ORI D
DI DY Y2ANND OTR TN YR DR ONNJY P03 NW PN ININ BN M N2 NN
NOINI PV O 1NN MR IPINPIP XMPY DY OINIDUY 2T Y MR DT NR DPOYD NN
JYNX N W PN PN NYIY UMY DMYD DN IMX DINYID LTS 000 W0MY INYY NyinyY
6. PRt 1NN NN Sen
Hirshl regarded her with a queer animation, as if he had heard an intriguing piece of news.
His eyes gleamed with an extraordinary light and he said, “You are up, Mina? You really
are? | swear I'll tell the girl, though | must say it surprises me to see you up so early. Not
that that's any reason not to tell her exactly what you said. I may have forgotten once, but 1
won't forget again. Just look at me, though, promising you not to forget when I nearly
forgot to take my prayer shawl to synagogue with me! And while we're on the subject of
forgetting, let me tell you something 1 just remembered. Mr. Coocoo kept me up all night
again. | do believe it's time we got rid of him. Don't you think we might take him to the
throuat-slitter? He just had to go whisht and there's no more cock-a-doodle-doo.”
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Hirshl ran a finger over his throat and laughed.”

At last his behavior is strange enough to alert even the somewhat dense Ming,
perhaps because he expresses a death wish — 'XNNON 0D T2 X\Y»H *HMN Y2 NOYNI ONX DY)
MWTA NO TV ¥ 1M Y N oM™ - he advises Mina. This “ideation” sheds light
on the Rabbinic characteristic of shoteh as one who sleeps in the cemetery — 722 90
mIapns one who does so is not only acting strangely. Rather, his whole hold on life is
slipping as he prefers to sleep in the place of eternal rest. Given this enormous emotional
storm that envelops Hirshl, Mina's description of him seems ridiculously understated:

NYR DN Y XY NP she tells her mother: MWD NR WY 527 Insistent as always
in referring to her husband by his German name, Mina thus “cements” his alienation with
her European pretentiousness: he cannot even be called by his own name in his own home.
Meanwhile Hirshl's moad swings become more and more rapid: on the way out of the house
he is happy. but as he reaches the synagogue his emotional symptoms worsen and become

physical:

IR WMYTIN RNY TY A0P AYY NN XY UMD DINND 1NPVN NI WNI MYTY HDONND XY 1Y
D OPNIYI XIRD NOON WX OV [PUON] DN NOW UKD wRELn) nLnd UOIAN NNY IMpHRn vom
ND O ThN 2Y Tinyd DNY N1 DY DT 9O ,PY0oNY DIPNRY 1t Mo by 150 Svby nsp

50 90t
Midway through the service he felt a jolt in his head as if it had been banged against a wall.
A moment later he felt another jolt as if it were being blown right off. He bent to look at
the floor, then felt his forehead to see if his tefillin had been knocked to the ground. As
soon as he could pull himself together, he drew his prayer shawl over his head and

resumed his prayers. A thousand thoughts raced through his mind, but he was unable to
concentrate on even one.%!

What the decisors had a difficult time understanding — i.e. what goes on inside the

insane mind® - Agnon not only understands but also illustrates beautifully and
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62 phany v nna now» 897 writes the Or Zaruah, unable to discern whether a woman is sane or insane; see p. 26.
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compassionately, as he describes Hirshl standing in the synagogue, losing himself:

NDY MEY DN WO MNY 0 .9N2) 12T vOnYD ANy DX YO M YNa KN Myen nonw)
10 DWPn 9010 .DYNTD DOVYIN DINND DY IWMNY WXL DIN DD NDY 02 PMYISR RDY 0N
HY INYT ,OYIIN NVIIAN PN AN ,2MIND XMP IN DIX 12D PYIS SNMN DN YTV DNV NPYS OV
NI 9% AND N0 MNP MR IPNPIP XMP 0¥ DDNIN - PNS DI IR X1 N9 M
NI 99N HY IDTT PRNY DO 1900 RN PIY DN 1N DI2D 2933 N2 WY 03 wnen

39230 XMP PN DTN 122 PN OIRY TN DIMWIND MIPY N DT PRY DWI L2920 N
After a while he stuck his hand in his pocket to knead the wax there unseen. and when it
slipped from his fingers he continued kneading himself. The discovery that he was
squeezing his own flesh without feeling it alarmed him. Had his fingers gone numb or was
he dead? He gripped his head with bath hands and thought, | can't be dead as long as my
head hurts. I'm glad I'm not screaming, because if | was I might crow like a rooster and
seem crazy. Perhaps someone can tell me why it ts that a man's a poor devil when he
screams like a man and crazy loriginal: a shoteh] when he crows like a rooster, but a
rooster that crows isn't crazy at all. it's just talking rooster talk. I suppose that a rooster
barking like a dog would be as crazy as me crowing like a rooster. It's a good thing I'm
screaming like a man then and not going cock-a-doodle-doo.™

And then, light-hearted and light-footed. since he has finally managed to escape,
i.c. to lose all touch with reatlity, Hirshl goes out alone to the woods. Imagining the trees to
be ministers and dignitaries and trying to slip under their radar, he throws off his shoes -
thus completing the final condition of being a shotelr: YOI AX ¥Ipn. Musion and reality

seem to exchange in Hirshl's mind rapidly, his unraveling heartbreaking and desperate,

precisely because there is still some part of him sane enough to know he has lost control -
WD MIPN BN INUD NPR DN LPYN NI 2R Nov owno®™. Of course insisting you are

not insane is often a clear sign of madness:

NAT YNOLA YN MDD DY) PRY DA YTY NN PR YIMIAYNND Jax ,OUrn DY puyn vn DN
WA AN NYYPY RON YY PARD NDY PN DIPNI PP MINY 8RR Yw mptd XY mad mind

Lo K99 AN T DTN M3 TIT PRI WA D TINY M9 ,PYY MIN IN InY 10 DX 903
As bizarrely as he was acting, Hirshl had his wits about him. He knew that, unlike his
mother's grandfather who wore a chamberpot on his head, he could not make a hat out of a
shoe, and that, unlike his maternal uncle who ran off to the forest for good, he would have
to go home in the end. Why didn't he, then? Because he had lost his hat, and one did not go
hatless in the hot sun.?’
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In such an intimate way we become one with Hirshl's loss of sanity; what the Rabbinic
sources cannot explain to us, here we not only read and understand but also feel, tourists
as we are inside Hirshl's mind as he desperately tries to cling to some external vestige of
being a man in the civilized world. a man who still knows not walk in the sun without a hat.

When he is found he is non-responsive., crowing like a rooster and foaming at the
mouth. Desperately he cries = 9070 2N 3N, 2070 2R BN 0NN O "Monwh O8™, the
irony being that he has already been slaughtered long ago: only now, when he has finally
broken free and asserted himself in the only way possible for him to respond and voice his
protest (or rather - plea) against it.

At this, Hirsh! finally becomes unmanageable, his illness no longer something which
can be ignored, and he is led by carriage to a doctor in Lemberg who specializes in helping
the mentally ill. Predictably, when riding with her utterly catatonic son in the carriage,
Tzirl is saddened, not on account of Hirshl though, but because she must leave her store.
Again we must wonder who the truly crazy one is who is being led to the doctor.

Much like the gradual descent into madness, which then quickens, so is Hirshl's
healing process - slaw at first, then quicker. As implied by his name, Langsam which
means “slowly” in German, the doctor's methods involve slowly prodding the patient into
conversation. Dr, Langsam, understanding that he is trying to heal a wounded spirit, knows

well that there is no point in consulting Hirshl's parents regarding the patient - DN TNX
DD N DY2YIN PN M Y9N PN DX TRNY INRD NN 02an™ - which in the case of the
Horovitz family is especially true.

At last, a compassionate being sees Hirshl as a human being without applying any

particular agenda to him: no prospective wealth to marry into, no money to be made. The
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doctor is the first person in the story who seems to truly accept, care for and not demand

that Hirshl become anything other than who he is, which perhaps. in of itself. is a cure.

AN DWNVUNTT IV PYY T MDY XIYY DWNYND NI ANND DN wan XRdw ypovin [L.)
Y AMXMIIT N WIN WY INIYHD Y DIRNPY DIIN I PNt PN YPYN WNNUAY 510y N2
VINR I NN DY 12D 1DUN VD DY 191 1MUY DN DNDD DYDY MIsY ayom

™ yannY
What was crucial, he explained to Hirshl's parents. was to keep their son out of the lunatic
asylum and away from Szybusz ~ out of the asylum because it could make even a sane man
crazy, and away from Szybusz because he would never get well if children there called him
names and threw stones at him. The combination of meekness, resignation, and sadness
that he saw in Hirshl's face made the old doctor take an instant liking to him.”!
The doctor applies a combination of drugs and talk therapy to Hirshl - jna &Y Db
IO DY 9D DY VP TN Y DI OB XON,MTN T DY IPTa 8 Ywvn S ow nx
129°%, and Hirshl, who finally feels acknowledged. responds favorably. Notably though, the

Doctor regales Hirshl with tales of his own home town — DY XX DY INY 7Y DWYIAW

Y MY 9o P VPN YR - as if by narrating a different town. a different
civilization which is not Hirshl's autobiographical one, he can convince him to see {and then
tell) anew his own failed story of life within society. In any casc, the Doctor's care works,
and slowly but surely Hirshl returns to normal sleep, his behavior calms, his internal
thoughts quiet down, and his obsession to Bluma also subsides. He does, however, suffer a
bit of a relapse when the prospect of returning to Szybusz comes up after the birth of his
son. Szybusz is like a prison to him = 1NN WY N0 1»ax™ And even though it could
easily be argued that Szybusz is the malfunctioned entity and not Hirshl — all of its ailments
nonetheless reveal themselves in him alone, and he is the one who feels malfunctioned as

his pain returns again: ,J/ N3 MWIPY PHY 10D YHOWI IPRY ,DIN PYYI 1NV DY XN Do
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DA NPPNI NN Mwn Yax™. When grieving over having to go back to an unhealthy,
unwanted situation, is it any wonder that Hirshl's internal clock vearns only to tick to its
own rhythm?

His parents' response to his illness, after all was focused only on their shame; after
they deposit their son at the doctor's, they can only think of this P13 that fell upon them as
due to the curse that has rested on Tzirl's family, they themselves have no hand in it. aside
from being terribly shamed by it: anNY NP9 Y0mY 3103 Y10 . PYY 101D N 220N NP YM0D
YTIOND PP IRD NN I IND AN NP D L2V DX OIDIHN IRD ,ONna ™", Thus,
when everyone seems to think of Hirshl's madness as a ploy to trick an especially stringent
draft board and get out of serving in the army, Hirshl's parent's are more than happy to
cooperate. The conspiracy of ignoring mental illness is complete, taking place over all
levels of society. The patient is driven away and the illness will be acknowledged neither
inside nor outside the home: the shame, as it was written, is just too great ~ nHa 7 PN
A

So maybe the doctor’s healing, effective as it may be, isn't real healing at all, but
rather a training method which will enable Hirshl to move to the other side of shame, to be
able to stand outside of it and point fingers like any other “normal” member of society.
When the Doctor sees that Hirshl has lapsed, it is likely he knows what the problem is, that
it is due to the prospect of going back to Szybusz, but still he looks away — N IR ROV
N NN WSY™ - as if what he is trying to do is train Hirshl to do the same. Hirshl's
healing then, constitutes his ability to go back and withstand the deeply flawed world from

whence he came, and since he will never be able to live within it as a free, self-assertive
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individual. to be able to look away.
It works. We are told he no longer thinks of his grandfather and uncle:

DOYIV DPNI DNPIN IRED 122 WNXTY .0INI 1Y IR XD OMYY PN K2 AN2NN 13D DIV DYD
JPmNan RN INMURY ORIIN TN XE0) MPPN DR NS YWPR N NN Dhwa
He himself no longer thought about his mother's brother and grandfather. Since coming to

the sanatorium he had not even dreamed of them. Perhaps they had purged their souls in
limbo and did not have to wander ahout there anymore and haunt him. He too felt purged
and fit. He hoped his wife and son were well too.®
One is left to wonder what kind of tikkun it is exactly that Hirshl found, and what type of
healing he wishes for here for his wife and son - in body or n soul.

Who is in need of healing and who ought to offer forgiveness is never fully clear, a
notion which is demonstrated when Baruch Meir rides the train to bring Hirshcel back to
Szybusz. on the first night of Sefichot. Baruch Meir suddenly finds himself feeling terribly

sad for not being able to attend services:

OOYMING DT NP NN QXY D RD 2 DAR PO DD Dy MNY Nt AN mSY AR PRD TN YR
AYAN] DMWY ONPAN 19D D1 INWY DOV ywa DXV DnD inn Mmooy o 1m0 DX

8 poannay
A great sadness descended over Boruch Meir [...] And even as he told himself this the
feeling of sadness yielded to one of shame that brought a blush to his face. The thought of

sitting in a railroad car when so many Jews were begging God for forgiveness made him
feel like an outcast.®

It is only when Baruch Meir is in a liminal state on the road, away from the hold of "we"” -
the town and people of Szybusz - that he comes closest to understanding his son's
experience. He comes close, but does not really understand, nor will forgiveness be asked,
either from God or from Hirshl, and regardiess of Baruch Meir's obtuseness, it is doubtful
whether the “sane” can ever truly understand what it is like to be excluded from makhaneh

Israel.

Hirshl Horovitz, the identified patient® of Szybusz, returns home, not exactly a
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“new” person: not exactly his old self either. At first he has a difficult time contemplating
fatherhood, but then comes to adjust, and in one of the more astute self-observations of
any character in the story, he understands and articulates his own tragedy, as well as the
limitations of the world he resides in

VI DN NRYOY TN T DD DR DNDY OON MR INNY D3P, TS OTR AN 1023 DU MmN
DN ,N1D72 PN NINR PR DX M, NONIAN DYDY DI T O vn Yax L,noma nnin XY Hw

8.Dm3 5Y N3 PR INYRS ¥IN P NINR PR
All that a man really needs, Hirshl thought, ts a littie joy in his life. If I can't be happy
myself, at least my son can be. And while | never had the childhnod | wanted, at least | can
see to it that he does. But what happiness could there be without love, and what child
would want a childhond in which its parents did not love each other?

Despite occasional lapses into strange thinking, Hirshl is no longer a shoteh who
walks alone at night; he now takes his walks in the day time, DTN %2 WwY* on Saturday
afterncons, and doesn't wander to the part of town where Akavia Mazal's house stands,
with Bluma inside. He adjusts to a life which consists of working in the store and residing
with his wife. Yet he does still thinks about Bluma, wondering whether she'd marry him if
his wife would die and taking to refer to his son as a poor orphan, which rightly horrifies
his wife. The problem is easily solved by identifying a new patient, the baby Meshulam,
and sending him away to the village to be raised by his maternal grandparents.

Meshulam is the perfect new scape goat: ailing and named after a living relative

{Baruch Meir's brother from America), since he could not be named after his other dead
and unnamed uncle gone mad, baby Meshulam carries the shame of the past in him. The
root of his name, 0.5.¥ suggests he is expected both to be perfect and to serve as
payment of sorts — a kind of ransom for an original sin, unnamed and unspoken of.

Once this reminder of shame and insanity is gone, Hirshl is finally healed and even

comes to love Mina. He has truly been “fixed up” to be a worthy member of the disrupted

has emerged or is most obvious.
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Szybusz - now he is ¥2wn in the acceptable way, just like evervone else. The reminders
of the sordid madness are never to be looked at again. Only the blind beggar playing a song
in the snow may be able to see what lies beneath the surface, and Hirshl, who has
completely succumbed to his bourgeois life, knows this: he both fears it and admires it and
therefore tosses the beggar a large coin, a sum greater than what is usually given, either to
express his silent admiration or to keep him quiet.

Hirshl, the deer who couldn’t run, may have been a shoteh to begin with ~ devoid of
agency. bound and infantilized -~ but his healing from shtut constitutes an even more
profound madness in the eyes of the narrator of this tale. Thus, this model of portraying
mental illness indeed raises more questions than answers. Is mental illness someone's
fault? Yes. but no one seems to “pay” for it but a blameless baby. Is it an illness that can
be healed? Yes, but only if one is willing to lose that which he is most attached ta - his
sovereign self. And finally - in a world which is inherently {lawed, can mental illness be a
legitimate and even justifiable way of coping with one's surrounding? To quote the narrator

of this tale, Y71 Dwa DX P9
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EDUCATIONAL MATERIALS
Overview:

This educational segment is meant to he used as part of an adult education lesson
(or a group of lessons) about mental illness, and it is aimed especially at people serving in
religious leadership positions (although it could be taught at any adult education setting as
well).

The segment is divided in two parts that have two major goals, respectively: 1. to
introduce and acquaint participants with halakhic texts regarding the shoteh, and 2. to help
participants begin to conceive of a theology of mental illness.

Ideally, any lesson plan would include segments from both parts so that both goals
can be addressed in a single lesson. but the materials are arranged in a manner that would
allow to pick and choose according to interest and need. For the same purpose I have
opted not to construct whole lesson plans, in hope that materials could easily be “pulled
out” and integrated in any lesson plan on the topic which may include a variety of learning
opportunities such as a movie viewing, a presentation by a mental health professional, etc.

The overarching rationale for this educational segment is to assist religious leaders
in contemplating the issue of mental illness in the Jewish community, both in terms of
practice and in terms of theology (which ought to inform every aspect of practice).

Part 1: A Halakhic Perspective, pp. 86-98
Part 2: A Theological Perspective, pp. 99-106
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Part 1:

This part is meant to provide participants with a taste of Jewish Law in regard to the
Shoteh. Most of the materials provided here are Rishonic (12" -15™ century), although
some Talmudic materials are included in order to provide some needed background.

Core Concept:
The halakhic medel of relating to the shoteh has the potential to inform our liberal
perspective in relation to mental iliness.

Essential Questions:

-Does the halakhic model achieve a good balance between protecting the rights of the
shoteh and protecting society from the shoteh?

-Is the halakhic model inclusive or quite the opposite, causing further exclusion of shotin?
-What religious place are shotim allocated within the Jewish community as well as in
relation to God according to this model?

-What aspects of the halakhic model can be applied to our own modern, liberal practice of
Judaism?

Plan:
Following are three case studies adapted from modern Reform Responsa which are to be
discussed in a group setting (no more than 7 people per group).

Each case is [ollowed by a few of legal texts which are to assist the group in answering the
question presented in their specific case study.

Study questions are provided after every case.

Time {rame: each case should ideally discussed for about 1 hour, to achieve maximal
understanding of the rabbinic text.

Important: Inform participants that they are to think as Reform/liberal Jews, and to reach a
decision based on the sources provided them as well as their own judgment, as the point of
the exercise is to become acquainted with the traditional sources, but also to see where
we, as liberal Jews, stand in relation to our inherited tradition. Lastly, take heed: not
everything will be clear, the sources can be quite dense and the picture provided here is
partial. Enjoy the exploration!
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Case #1:

Dear Colleagues:

A woman in my congregation, married to a Jewish man, has been
coming to me to study for conversion t¢ Judaism. Her own religious
background is quite mixed, and she feels no particular attachment to any
other faith.

She has some knowledge of Judaism, and has been reading and
studying with me for about six months. I believe she is sincere about
wanting to convert to Judaism, although some of the motivation
undoubtedly comes from her in-laws. In my opinion, however, she is not
mentally stable.

The first thing she told me when we met was that she was a
borderline personality who had been sexually abused by both of her
parents. In the fairly brief time I have known her she has been on the
verge of divorce twice, stated that her husband was abusing her, changed
therapists, and asked if she could bring her dog into the sanctuary with her
for emotional solace in a new environment. She often makes very dramatic
statements, only to back away from them later. From everything I have
been able to learn, she is quite clearly a borderline personality, a well-
recognized diagnosis of significant mental illness. She is not,
however, insane or incapable of making decisions for herself.

May 1 reject her as a candidate for conversion on grounds of her
mental illness?! (Rabbi Wondering, Port Whence, OH)

Questions:

1. Before you read the attached sources that will help you come to a decision,
consider your own intuitive reaction to the question presented here.
~In your opinion, can this woman be rejected as a candidate for conversion? Why
yes or why no?

-Write your answer down before going any further.

2. Read the following sources carefully in an attempt to define “who is a shoteh.”
Note that gccording to Jewish law shotim cannot be accepted as a candidates for
conversion since jt is not possible to stipulate/make conditions for them, as thev
are exempt from mitzvot? Your task would therefore be to determine whether the
woman in question is or is not a shotah.

3. Reflect, after having reached a decision, whether it concurs with the traditional
sources. If so — which sources? As Reform Jews, in what way did you find these
sources were helpful to you in reaching a decision? In what ways were they
problematic for you?

1
AMODI DN YIPHM ,DNAPN N33 1OM NP2 ST NIVD IOV INLN P NN

1 Conversion of a Person Suffering From Mental lllness: CCAR Responsa §758.7
2 The origin of this Halakha is Geonic: 1p Twoy n 12°0 M) mabin J9v
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5’3’?1 J00 NN ON NN PHY 27 J'lh?:{ DA P IIY CTY SN NI 2T, IMNIPN
NI RTND DYOX - MVY TIT WY TIAVT OX DNT
QOur Rabbis taught [in a beraital: Who is [deemed] a shoteh? e that goes
out alone at night and he that spends the night in a cemetery, and he that
tears his garments. It was taught: R. {una said: They must all be [done]
together. R, Yohanan said: Even if [he does only} one of them. What is
the case? If he does them in an insanc manner, even one is also [proof].
(Bavli Hagiga 3b)
M DI TANND M - VW I ON :w:n!r N]ﬂ NN 3D Y WNY ON NS 17 MR
13 97N NN ,15 DNIMY
R. Papa said: If R. Huna had heard of that which is taught: Who is
[deemed] a shoteh? One that destroys all that is given to him; he would
have retracted [his previous statement that they must all be done
together]. (Bavli Hagiga 4a)

2

YN ONY TOIN NINY VIV R ,MNND 12 IORY 9O INNND P MTYD 5109 nown
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The shoteh is unacceptable as a witness by law of torah, since he is not
subject to the commandments. By shoteh it is meant not only one who
walks around naked. breaks things and throws stones, but anyone whose
mind has become disturbed and it is found that his mind is constantly
confused in some matter, even though in regard to other matters he
speaks to the point and asks pertinent questions, he is disqualified and is
considered in the category of shotim. The nikhpah {usually thought to
mean the epileptic], during a fit is disqualified, and when in good health is
acceptable. And one whose fits occur infrequently or intermittently,
granted that his mind is not constantly disordered, since some nikhpim
even when they are well their mind is disturbed, and we should take

careful deliberations in regard to the testimony of the nikhpim. (Rambam,
Mishneh Torah, Edut 9:9)
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The intellectually deficient who cannot recognize contradictions and
cannot understand things as all people do, as well as those who are
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extremely agitated and frantic [lit. rushed] and who are extremely
maddened, they are considered in the category of shotim. In this matter
discretionary power is granted to the judge because it is impossible to lay

down written rules concerning this subject. (Rambam, Mishneh Torah,
Edut 9:10)

4
Context: the responder is opining against the validity of a get given to a
woman who 1S nmbn ony now oy - at times ill, at times well (an

intermittent shotah - she has lucid intervals). Shotim, according to Jewish
Law, cannot contract a marriage, nor can they divorce. Apparently, it has
come to the responder's attention that some decisors permitted such a get
when the woman was in a well-state. Even though she has been tested
and was found to respond to the point, he does not concur.
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It is doubtful to me whether we can refer to her as “well” in this matter,
even though she responded properly [...]: so what if she did?! This is a
[common thing] with shotim. that sometimes they respond correctly and
yet they are still shotim. Surely this controversy between Rabbi Yochanan
and Rabbi Huna in Hagiga regarding Who is a shoteh, that is, one in whom
we've seen no signs of shtut but he does tear off his clothes — does it
mean that if he does not tear off his clothes, and does not sleep in the
cemetery, and does not go out alone at night, but otherwise, in all other
way acts by way of shtut, [can it be] that he is not considered a shoteh, |
wonder? Rather, the controversy concerns the one in whom we see no
signs of shtut but this, and if so, he is a shoteh even though he responds

properly. (Responsa of the Mahari Weil, Siman 52} - 15" century
Germany.

5
Context: here the responder (Maharik) opines regarding a man who was
required to perform the rite of Halitzah. According to Jewish Law, shotim
cannot perform the rite of Halitzah, and given that the man in question
exhibits certain signs that put his sanity in question, the Maharik therefore
tries to determine whether he is indeed in the category of shoteh or not.
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And furthermore it seems to me that [this case] is not like any case in
which a person commits an act which demonstrates insanity (lit. the
scrambling of the mind) [here the Maharik brings several examples]:
because clearly in those cases there is concern whether his “yes” means
“ves” and whether his “no” means “no”, since due to his insanity he
doesn't know what comes out of his mouth and he is not mindful of his
words, and it is that person that requires an examination of sanity®., But
he who is of sound mind, and whatever he says he says with soundness
of mind, but does not understand the affairs of the world like other
people, in any case, if he is not one of those cases mentioned by the
sages [in Hagiga 3bl. in my opinion his acts are considered viable in
every word, because indeed. despite ourselves some boundary and some
measure are necessary to determine in what case he is considered to
have understanding and in what case he is not. why, there are those who
understand little and there are those who who understand a lot; there are
those who rush since they understand it is already six and seven O'Clock,
and there are those who are late, and al/l minds are not equal to each
other; and here you learn all we have to rely on is what the sages stated
in Hagiga 3b. (New Responsa of the Maharik, Siman 20) - 15" century,
France and Italy.

3 Various examinations are listed in Gittin 70b.
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Case #2

The following letter was received from a rabbi in England:

I should be obliged to you if you could give me an opinion concerning the
giving of a Get to a Jewish woman whose husband has been confined in a
lunatic asylum for more than ten years, and cannot recover sanity,
according to the diagnosis of the medical superintendent. The woman
would only consider herself free to marry again if she could receive a Get,
and her husband is quite incapable of doing so. The parties were married in
Poland according to the Jewish rite, and not before a secular registrar, as
the case would be in England.*

Can this woman be divorced from her husband? (Rabbi Posh, UK)

Questions:
1. Before you read the attached sources that will help you come to a decision,

consider your own intuitive reaction and/or previous knowledge to the question
presented here.

-In vour opinion. can this woman be divorced from her husband? Why ves or why
no?

-Write your answer down before going any further.

2. Read the following sources carefully in an attempt to understand the law in regard
to marriage and divorce involving shotim. Pay attention to matters of equality of
man and women in the eyves of the law (or lack thereof). Would the case be
different if the tables were turned (i.e. a sanc man was seeking to divorce his
insane wife)? What other options would exist for him in this case?

3. Reflect, after having reached a decision, what you've learned from the traditional
sources in regard to divorce of shotim. Do you feel that the rights of the shotim and
the rights of the healthy receive equal consideration? In case of a conflict. whose
rights should be given more consideration in your opinion and why? Is your opinion
concurrent with the law?
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If a hearing man wed a hearing woman and she became deaf, he may
divorce her; if she became a shotah, he may not divorce her. But if he
became deaf or a shoteh — he may never divorce her. (Bavli Yevamot
112b)
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If she became a shotah, etc. R. [saac stated: According to the word of
Torah a shotah may be divorced, since her case is similar to that of a
woman of sound sense [who may be divorced] without her consent. What
then is the reason why it was stated that she may not be divorced? - In

4 Divorce of An Insane Husband, CCAR Responsa. ARR Vo). XXIX, 1919 pp. 88-54.
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order that people should not treat her as a piece of ownerless property
[take sexual advantage of her]. (Bavli Yevamot 113b)
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[ shall answer that which is in my heart regarding a woman who is at
times shotaft and at times well, who is an adult and married; even if she
were a youth and married there is no legal amendment which allows her
to be divorced at all - not by herself, and not by her father [serving as a
legal guardian of sorts]. (Yevamot 113b): [However] 'It was quoted by R.
Yitzchak: according to the word of the Torah, a shotah may be divorced,
since her case is similar to that of a woman of sound senses [who may be
divorced] without her consent. What then is the reason why it was stated
that she may not be divorced? In order that people should not treat her as
hefker [a piece of ownerless property]'. (Sefer Or Zaruah, part 1, Siman
Tav, Shin, Ayin, Het) — 13" century ashkenaz.
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Question: and what in regard to her claim, that her husband is insane, and
he becomes more foolish every day, and she is asking that he divorce her
before he becomes completely insane and she will become agunah
forever, and she might also have children and he will not be able to
support her. And it is because of her father's poverty that he [her father]
wed her to him, and she thought she could endure him, but she cannot
endure him, because he is completely insane, and she is fearful that he
might kill her in his anger, because when he becomes angry, he hits, and
kills [unclear what is meant by “kills”] and kicks and bites. And Reuven
answers [perhaps a dayyan which she approached in the matter?]: 'you
recognized [his situation] before [you married him], and you accepted it.
Even if he was not insane, but rather not proficient in the ways of the
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world, he will not divorce you, unless you return the books [?] or their
worth, and then he can divorce vou.' I do not see anything in their claim
which would make it so that they could compel him to divorce her: for we
cannot add to what the wise ones enumerated in the Mishnah (Ketubot
7:10) - 'the following are compelled to divorce [their wives]: a man who
is afflicted with boils, or has a polypus, or gathers [objectionable matterl,
or is a coppersmith, or a tanner [all foul-smelling labors]. And it was also
taught there: 'a man in whom bodily defects have arisen cannot be
compelled to divorce [his wife]l.! Therefore, we do not compel him to
divorce. But she should pacify him so that he would divorce her, or she
can endure him and live off his assets. (Responsa of the RoSh, Klal 43,
Siman 3) 13"-14" century, Germanyv and later Spain.
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If one married while pikeach (healthy, sane) and then became a deaf-
mute, and needless to say if he became a shoteh, he cannot ever divorce
his wife, until he regains his health. (Rambam, Mishneh Torah, Gerushin
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If one's wife becomes a deaf-mute, he may divorce her with a get and the
divorce will be valid; but if she becomes a shotah, he may not divorce her
until she regains her health, and this was ordained by the sages so that
she will not be hefker to immoral people, since she cannot take care of
herself; therefore he will desist from her and marry another woman; and
he should provide a place for her, provide her with food and drink from
her own resources, and he will not be obligated to provide her with
sustenance, garments, and conjugal rights, since there is no way [lit.
strength] for a person of sound mind to live with the shotim in one
household, and he is not obligated to provide her with medical treatment,
nor to redeem her [if she is taken captive] and if he divorces her, the

divorce is valid, and he can remove her from his home, and is no longer
obligated to care for her. (Rambam, Mishneh Torah, Gerushin 10:23)
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The following is attributed to the Maharam: “in regard to a shotah, all of
our authorities permitted to undo herem d'rabbenu gershom (prohibition
against marrying more than one wife) providing approval by 100 sages in
'3 different states [...] as long her [the wife's] support payments and her
'ketubah and her sustenance is guaranteed in the opinions of our sages.”
And the RoSh stated: “if he cannot afford to support her as needed he
should do as much as he is capable of, and the rest should be given to her
as guarantee in bonds, so as to prevent him from becoming a bound man

[i.e. an agun].” (New Responsa of the Maharil, Siman 202) - 15" century,
Germany.
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Case #3

Dear Colleagues;

A long-time member of the congregation, who has been a board
member and served on a number of cornmittees over the years, has
expressed interest in serving as president of the congregation. He has been
known to be a long-time sufferer of bi-polar disorder, which for the most
part has been kept under check with drug treatment. However, there have
been a couple of episodes in the past in which he went off his meds
resulting in some irresponsible decision-making as well as very unpleasant
committee dealings and noticeable discord within the congregation.
Luckily, because this man's fiscal responsibilities were limited to the
comrmittees on which he served, there was no significant financial damage.

It is important to note that the person in question is a highly
qualified and responsible professional in his field, whose insight and
organizational skills would greatly benefit the congregation if he were to
serve as president. He is fully functional when on his drug regimen, but
since it is not possible to predict that he will stay on them indefinitely, and
since his responsibilities in the role of president could potentially greatly
influence the congregation (the president has access to some accounts
without board approval), his nomination has been called into question by
certain people in the congregation. We do not wish to discriminate on the
basis of mental illness, and wonder whether Jewish tradition could shed a
light on this particular dilemma.

Would this man be allowed to serve as president of the congregation
according to your opinion and Jewish Law?® (Rabbi Tense, East
Pressureville, MD)

Questions:

1. Before you read the attached sources that will help you come to a decision,
consider your own intuitive reaction to the question presentied here.

-In your opinion, can this man serve as president of the congregation? Why ves or
why no?
~Write your answer down before going any further.

2. Read the following sources carefully in an attempt to understand the law in regard
to agency of the shoteh. Pay attention to matters of possible hability; according to
Jewish law, who has ultimate responsibility?

3. Reflect, after having reached a decision, what you've learned from the traditional
sources in regard to the agency of shotim, financially and otherwise. Was your
initial decision concurrent with the Law? Were Jewish Law to be applied in today's

world, what would be the implications, both for the mentally ill and for the rest of
society?

5 Hypothetical case.
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A Shoteh, anywhere that this term is stated, is one who i1s exempt from
commandments, and from legal retribution, and whose sale and purchase
are not binding [cannot obtain ownership]. (Rashi: Bavli Hagiga 3b)
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The shoteh's sale or purchase, as well as the presents they give, do not
stand [they are not considered binding or effectivel.The court must

appoint a guardian for the shotim, as it would for a minor. {Rambam,
Mishneh Torah, Mekhira 29:4)
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If a man is sometimes in his sound mind and sometimes a shoteh, when he
is in his sound mind he is regarded as sane for all intents and purposes,
and when he is a shoteh, he is regarded as a shoteh for all intents and
purposes.” {Bavli Rosh Hashanah 28a)
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One who is at times a shoteh and at times of sound mind, such as in the
case of the nikhpim {epileptic], at the time when he is well, all of his
financial undertakings [lit. all of their actions] stand: he can acquire for
himself and for others like any other person who has daat. The witnesses
should examine the matter carefully to determine whether the transaction
took place in the beginning of his shtut, or near its end. (Rambam,
Mishneh Torah, Mekhira 29:5)
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Damages suffered by a deaf-mute, a shoteh, and a minor are undesirable
[lit. their damages are bad/negative]; one who injures them is liable, but
if they injure others they are not liable. Even though the deaf-mute gains
the ability to speak and hear, the shoteh's condition ameliorates [nonwsl
and the minor comes of age, they are not obligated to pay, since at the
time of causing the damages/injuries they did not have
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‘cognition/understanding. (Rambam, Mishneh Torah, Chovel U'mezik 4:20)
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A minor who comes of age, even if he eats and drinks excessively and
ruins [his estate] and follows a bad path, the court does not withhold his
property from him nor do they appoint a guardian over him, unless his
father, or whomever left him the property ordered that he not be given it
unless he conducts himseif appropriately [lit. kosher] and is successful or
that it not be given to him until later. The shoteh and the deaf-mute are
considered as minors, and the court appoints a guardian over them.
(Rambam, Mishneh Torah, Nahalot 10:8)
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Also, if a person becomes a shoteh, the court takes possession of his
‘estate and the sell [of it] to provide food for his wife and his sons and his
daughters that are six years old or younger and support them. (Rambam,
Mishneh Torah, Nahalot 12:17)
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[f a person becomes a shoteh or a deaf-mute, the court levies tseddakah

against his property if he has the means. (Rambam, Mishneh Torah,
Nahalot 11:11)
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We learned that the woman and the slave were b'nei da'at [had cognition]
during the time they caused the damage, and therefore must pay damages
after a certain time period. But a deaf-mute, a shotefi and a minor who
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‘were not b'nei da'at during the time they caused the damage, are exempt
from payment even after a period of time, as the mishnah did not rule a
time period for them to pay. But the deaf-mute, even though they are
exempt in regard to damages forever, in regard to a loan, if they were to
heal [regain their healing], and admit to having borrowed the money,
they are obligated to pay it back immediately {...] But shotim, since they
do not partake in the business of negotiation and a guardian is appointed
to them to manage all their affairs. even if they were to heal, they are not
obligated to pay back the loan, because whoever lent them money it is as
if he placed it on the horn of a deer (knowing that the deer would run and
the money would therefore be lost). And even if he lent [a shoteh]
money, and was told that the shotel took the money and bought food with
it [i.e. used it sensibly, attesting to having understanding], the shoteh is
still exempt; this is considered a conscious loss [on behalf of the lender].
Needless to say one cannot make them swear that when they heal they
will pay it back [...} And the words of Rabbi Moshe [?] prove that the
shoteh is not eligible to receive a loan. (Sefer HaTeruma, Shaar 36) -
Spain, 12" - 13" century.
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Part 2:

This part is meant to assist participants in beginning to form a theology of mental illness.
The materials provided here consist of quotes from S. Y. Agnon's novella A Simipfe Story,
as well as segments from interviews conducted with three reform Rabbis who have been
working in congregations for 15-25 vears.

Ideally, the discussions in this part should take place after reading Agnon's A Simple Story,
or the chapter in this thesis about it, so it can serve as the basis for the discussion. Even
though we will not be discussing the story directly here, many of the insights gained
through examining Agnon's model of depicting mental iliness can be of aid to us in
constructing a theology. Thus, for example, a close reading of the story reveals that mental
illness is presented as an understandable escape from a deeply flawed society. Mental
illness thus functions as form of critique of society, insefar as a good (albeit weak and
passive) man cannot live sanety within the confines of that family and community: it is an
iliness that is a direct consequence of familial and societal mistreatment of those within its
midst. In what way then could these insights inform my theology as a religious
professional? The following segment. however, was planned with the assumption
participants are not familiar with the story.

Note though, that the main goal of this segment is to spark meaningful conversation, from
which theology can begin to form, the first steps of which consist of questioning, or rather,
of examining what kinds of questions we should ask ourselves. Some of the questions
presented here appear to be concerned with a sociology of mental illness rather than with
a theology of mental illness. All questions, however, are meant to be considered in a way
that will conceptualize the way we live, think, and construct meaning of the world through a
“God-like” lens {(whatever the term may mean to different people), and as such are
religious questions. Answers may or may not ensue, but the exploration will be underway.

Core Concept:
A theology of mental-illness is a necessity {or religious leaders.

Essential Questions:

-What do I believe to be the place of the mentatly ill within society?
—What space do they occupy religiously?

-What is my role as a religious leader in regard to the mentally ili?
-What is the role of the community I lead in regard to the mentally ili?
~What does “help” mean in a religious context?

-What is the role of shame in the religious story of mental illness?

Plan:

Following are four segments that serve as mini~units contextually, each one to be
discussed by a group (no more than 7 people per group).

Participants are to read the texts and attempt to answer the questions following them,
relying both on the texts and their own experience.
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Time frame: each segment could be discussed for 30 minutes to an hour, depending on the
participants' level of cooperation.

Important: The questions in this segment are intentionally open ended and could be taken
in many directions. Encourage partictpants to take notes on the texts as they are reading

them, and to notice initial reactions (agree, disagree etc.) before attempting to answer the
questions.
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From: A Simple Story by Agnon

Another patient of the doctor's, who came from a long line of Hasidic holy
men, was named Rabbi Zanvil. llis father and brothers were well-known
rabbis, and he too had attracted a camp of followers; yet being by nature
an unworldly recluse, he had refused all their honors, stopped eating and
drinking, and begun speaking of himself as though he were already dead
‘and no longer living in this world. Indeed, anyone coming to ask him for
'his blessing was accused by him of practicing necromancy. This,
'however. only attracted more disciples, who were convinced that such
:abnegation was for the greater glory of God. After giving up food and
drink Rabbi Zanvil next renounced sex with his wife and all the other
commandments, citing the statement in the tractate of Niddah that the
-dead are absolved of their debts. At first, when rumors started that he
was not in his right mind, attempts were made to hush the matter up; hut
as his case seemed more and more hopeless, he was brought to Dr.
Langsam in the end. Of course, he might just as well have been taken to
Rabbi Shloymeleh of Sassov, the son of the tzaddik of Olesk, a great
wonder-worker like his father and every bit as good an exorcist. Rabbi
Zanvil's father, however, had been feuding with Rabbi Shloymeleh for
years and wanted his son to see a proper doctor in order to prove to the
iworld that doctors could cure crazy people too (p. 185).

“Spiritual Counseling I think by and large is intended for people who do
not have mental ilinesses, they may have depressive episodes, they
may have other things, but by and large Rabbis are not properly
equipped and should know that they’re not properiy equipped, to deal
with real pathologies [...] Spiritual Counseling is for the average
congregant who is coming to you to deal with bereavement, to deal
with marital troubles, to deal with mid-life crisis, to deal with the
question of why I'm here - the emptiness, with adulteries, to deal with
angry children... that we should be here for.” {Congregational Rabbi)

Discussion Questions:

e What do you bebeve to be the role of religious leadership in regard to the mentally ill both
within and outside a congregational framework?

e Does and should religion play a role in an individual's struggle with mental illness, or -
since we tend to think in terms of illness and disease and of health and sickness, - is
mental health something that should be left to the physicians and mental health
professionals?

e What is the model by which we, as religious leaders, conceive of ourselves in relation to
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the mentally il1? Are we Exorcists? tHealers? Counselors? Comforters?

Should we hape for healing, or for something completely different? {e.g. profound insight
that can only come from having experienced illness)

Is there a difference between the role you would like to play as a religious leader in regard
to mental illness, and the role assigned to you by technical limitations {existing
expectations, lack of proper training, etc)?

A strange man that was. He never seemed to enjoy life much, but he
never complained to anyone either, and in fact he had little use for
people. | don't think he had a real friend in the world. All he cared about
were the pigeons he kept on his roof. You should have seen with what
love he took care of them. Once, while [ was watching him climb a ladder
to bring them food and water, one of them fell off the roof. I felt sorry for
the old man having to climb all the way back down for it, and so | stood
there waiting for him to ask me to bring it up to him. Well, he didn't, so
finally I asked him if he'd like me to. He didn't even bother to answer. He
just looked at me, climbed down the ladder. picked up the bird, smoothed
iout its feathers, and climbed back up with it (p. 103).

“"We have a member of the congregation who is definitely suffering from
a pretty severe form of paranoid dementia. She is aging, she is already
in her upper 80’s, the famity doesn’t want to deal with it, I've actually
been on the phone with her physician, and what do you do? I mean, it’s
a true paranoia, for a period of time we tried to service the needs of our
extremely senior population, here in the synagogue we actually had a
half-day a week clinical social worker, we lost half of that population
and we’ve also fost our social worker, but my job with that congregant
was not to try to convince her that her delusions were delusions; she
really believed that the congregation was saying things about the
sexual escapades of an 88 year old woman. And talking behind her
back...” (Congregational Rabbi)

“One of our local vagrants passer-bys who is not Jewish, he’s clearly
someone who’s schizophrenic, he takes meds, I've known him since I
came, he’s been thrown out of every church and synagogue in the
neighborhood, I am the only clergy member who is consistently nice
and polite to him. Firm, but polite. On the theory that you never know
what a ‘lomed vov'nik’ looks like, and we should be polite to people. I
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'can always tell when he's on his meds or not on his meds. We have a
guard who occasionally lets him in if I okay it, and generally tells him
‘he's not welcome, politely if I have my way, unless it’s service time in
which case anyone can walk into this building for services if they're
properly attired and well behaved. A lot of people don’t like that and
wish I would say something different than that... [They think] that he’s
'a trouble-maker and that he has no business being here and shouldn’t
be allowed in.

We had a guy for the last two weeks, sort of strangely attired,
heavy winter coat when it's kind of moderate out, unshaven, tall fellow,
he’s Jewish, 1 know him, I think his wife passed away from cancer a
number of years ago; sort of the sort of person you would slide away
from on the pew if he sat down next to you.” (Congregational Rabbi)

i 10 0

As a spiritual leader, how do I see the mentally il theologically?
What is my religious obligation towards them?

How does the fact of their iliness affect my being? How does it change me?

What does my choice of language say about my theological stance?

How do I act, and are my actions informed by my theologyv?

How do [ theologize my response? For example, if | act with reticence or reluctance, how
do I understand my response in a larger context, as part of a religious story?

From: A Simple Story by Agnon:

Often when Hirshl was sitting there [in the sanatorium] he saw an old
man scratching at the ground and talking to himself. This was Pinchas
Hartelben, who had owned a house and property in Borislaw, where one
night he had seen the earth open up and swallow his wife and children.
Not knowing that this land, which seemed accursed like Sodom and
Gomorrah, was in fact floating on underground deposits of oil, he went
and sold it for a song to a man who was soon a millionaire, while he
himself was left practically indigent. Eventually he took up to wandering
from place to place, scrabbling for oil in the dirt with his fingers, and
talking to his dead wife and sons, “Just wait,” he would tell them. “Soon
['ll discover a whole bunch of oil wells and you and I will be rolling in
gold.” He was already an old man when some people who had pity on him
sent him to Dr. Langsam. (p. 184-85)

“[The synagogue] is not a clinic [...] It is a place of refuge, a place of
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support, community, the counter culture, the place where ideally if you
behave, you won’t have as much mental illness because a lot of that
stuff is the result of anomie and lack of relationship, loneliness. Why do
people get lonely? They don’t have people to relate to. I mean in my
own life, times that I've been depressed... lack of spiritual [...]
relationships, lack of purpose, lack of people [who] care, so if we really
are to fulfill our Utopian vision of what the synagogue should be, which
we certainly, I don't think, are, but we're trying to work to that, then
you’'d have less mental illness.” (Congregational Rabbi)

“In all the great three monotheistic faiths, your responsibility starts -
yourself, your family, clan, community. That's how it works. Sometimes
the synagogue wants to substitute for the lack of what the family’s
doing. Families today are ~ there’s heavy denial, people don't want to
hear things, and they're overwhelmed. So what they do is they say -
unless I hear something — and sometimes the synagogue wants to step
in and repair the breach, and it’s always a positive impulse but it's not
always the right step because we cannot possibly become a substitute
for family. It is impossible. On a structural level synagogue is a
community it’s not a family, they do different things, they operate
differently. What do you do if the family has abandoned part of its
responsibility? God help you. [...]

As much as we love our people and might be tempted to [serve as
substitute for negligent families], it would be the wrong choice,
methodologically and in every other way. Which is tough, because - you
can't fix everything that’s broken. And that recognition is a very
important part for any of the helping profession, is recognizing we are
here to help but we may not actually be able to actually fix, even when
we can see what it is that needs to be done to make the fix, cause
we're not cause we're not other people, we're

ourselves.” (Congregational Rabbi)

"We have a part time social worker, we work in partnership - we've
developed something with a caring committee, we have partnership
with [Jewish Family Services], for 4 hours a week we have a social
worker, we get a grant from the state actually; a part comes out of our
pocket, and a part comes out of the [Jewish Family Services]. So we
put the social worker here, and the theory is that people are more likely
to present here than going to a clinic [...] I think there have been a
number of situations where people have come here who may not have
gone to clinics. The other advantage to the congregants is that it’s free,
they get free therapy. Service of the synagogue. And she’s got a case
load, she comes in, she's busy all four hours [...] The maximum, if I
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had all the money in the world, I'd have a social worker here full time.
To do groups, I mean there's an infinite amount of outreach that can be
done, visitation, bereavement groups, family groups, it'd be great to
have a group worker and atso someone who could do clinical

work.” (Congregational Rabbi)

Discussio westions.

What is the spiritual commitment of a given community to its members (however they may
be defined)?

If social workers “do” groups, what do we as religious communities do?

What do we believe to be the role of the “us” in relating to the mentally ill?

Do we believe we have a religious responsibility as leaders to urge our communities to
involve themselves in taking care of mentally ill members?

In an era where maintaining proper boundaries is of utmost importance. and with the
understanding that we are not therapists, how do we understand our religious commitment
to help the mentally ill? What exactly would “help” mean?

What are the boundaries, existing and ideal, that separate us from and unite us with others
in helping professions?

4. What is the impact of shame? Or - what will people say?

From: A Simple Story by Agnon:
Of all life's misfortunes, madness may have been the only one to which
the afflicted person was himself insensible; to his family and relations,
however, the blow was doubly cruel, for not only were other troubles
gotten over and forgotten while this one was passed down from one
generation to the next, but, while other chronic patients could be put in
special wards run by chronic idlers, nobody wanted to care for a madman:
on the contrary, people either fled at the sight of him or else tormented
him and turned him into a bogeyman to scare their children. (p. 18-19)
[...]

Boruch Meir and Tsirl returned disconsolately to Szybusz. As long as they
were occupied with Hirshl [their son], there had been no time to feel
their disgrace; now that they were homeward bound without him, the full
extent of it began to dawn on them [...]

Boruch Meir and Tsirl crept abjectly into town. Every street and
streetcorner bespoke their ignominy. Here Hirshl had been led home from
the forest. Here he had crowed like a rooster. Here he had quacked like a
duck. Here he had croaked like a frog. (p. 179)

"I have a young man I'm working with, he has - functionally - a birth
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defect, but it has an impact on his mental functioning. You know, that’s
‘not something we announce out loud, and it’s not... you wouldn’t say
he’s... he’s not a kid you’d identify as mentally [ill] but it does affect
how he processes the environment he’s in. These are things that people
obviously are very reluctant - what parent wants to have that
information shared at a staff meeting of the synagogue? I don't discuss
.that. This is information between me and the family. So when I talk
with the people who tutor the youngster I have to then translate the
information into a useful form and also withhold the information that's
unnecessary...” (Congregational Rabbi)

“Would the community accept someone who's bipolar, or will someone
who's bipolar feel comfortable being part of the community and sharing
their bipolarness? They’d probably be stigmatized. Yeah. [...] I know
who's bipolar, there's some members of the congregation who are
bipolar, but I know that, I don't think they know that out there. [Only in
.that it] comes out is in their behavior in the community. Which... makes
it... rocky.

And then parents who have kids who’ve been diagnosed as bipolar and
they're... what role the synagoque plays in supporting them or in just
allowing them to share their story [?] We have one family, their child
was just diagnosed with this; college kid, and he’s under psychiatric
care [...] but at least, you know, the parents were able to share this,
talk about it.

Q: With you, or [with other members of the community}?-

A: With me.” (Congregational Rabbi)

I Jiscussion Questions:

What place does shame occupy within our theological framing of mental illness?

What place should shame occupy?

The stigma with regard to mental illness is powerfully negative. Do we believe we have a
role, as religious leaders, in changing that stigma?

Should we encourage individuals who suffer from mental illness and family members to
speak out, in hope of helping others?
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REFLECTION
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In the moment when Israel stood on Mount Sinai and said,

“All that God has spoken we will do and we will

hear” (Exodus 24:7), in that moment there were among them

{...] no shotim.!

This thesis emerged out of a desire to better understand mental illness in a Jewish
context. Initially, ] wanted to see, as a person hiving in the era of psychopharmacology,
whether Rabbinic sources could help me conceptualize mental illness in a way that modern
psychiatry could not. After spending a while delving into the Rabbinic material, | was left
with more questions than answers on the topic and felt that 1 needed another textual
perspective, albeit an inherently different one, which would balance my point of view. |
therefore set out to do a close reading of S.Y. Agnon's VW v - a Simple Story,
specifically through the lens of mental illness.

I now find it strangely difficult to reflect on this thesis, which may be due to the
fact that I did not find what I expected to find. To be sure, the Rabbinic sources provided
me with an impressive model of dealing with the mentally ill — a model set up to keep the
mentally ill within society, to safe-guard them and ensure their rights, and, when needed,
to protect society from them. The law attempts to strike a balance between protecting the
rights of shotim and protecting society from shotim, and while | find that balance to be
maintained for the most part, I am also struck by some very troubling implications of the
law as reflected through this particular legal perspective of the Rishonim.

Before referring to those, it should be noted that the term shoteh emerged in my

research as describing those individuals who are severely incapacitated by mental illness,

1 2901 51 m nemo Bov») nan xapn. The complete verse is as following:
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and thus does not alwayvs correspond with our modern-day definition of mental illness
which includes “milder” illnesses (milder forms of depression. for example). As such, I find
shoteh {o be only partially relevant to us as a category, and while it is tempting to use the
term shoteh for any case involving mental illness, or to refer to mental illness as shiut, it
would be inaccurate to do so.

[ found the most challenging aspect of the legal model to be directly connected to
its greatest strength, which is the very fact of it being an inclusive model, a model for
tiving within soctety, and not outside of it (i.e. institutionalized) as we are accustomed to
thinking of today in regard to severely mentally ill patients. The problem is that in order
for inclusivity of the mentally ill to be achieved, it ts also necessary to make sure that no
harm will be done to them, nor to others, which can only be done by keeping the shotim
under tight control. In other words, shotim are completely devoid of agency, conceived of
as perpetual children in the eves of the law. This may be very practical when it comes to
financial affairs. for example, over which a guardian is to be appointed. It may even be
admirable as piece of legislation in being able to make sure no one will be able to take
advantage of a shoteh, and that a shotef will not fall victim to his own inability to apply
good judgment. But it is also problematic in more ways than one. | will not discuss issues
of the moral right of a given society to curb the rights of some of its members, as my point
of view is clearly influenced by living in an era so profoundly different from the Middle
Ages that it would make such a discussion completely moot. I am, however, interested in
raising a point which has to do with the importance agency has for healing.

I am recalling specifically the summer [ spent as a chaplain in the psychiatric wards
of Bellevue hospital. Each and every one of the patients in those wards was severely
incapacitated by mental iliness; all would certainly qualify as shot/m if the legal definition

was to be applied to them. What comes to mind most clearly is the one event of the day
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which was absolutely sacred for these people: the arrival of Candy Man. Candy Man was
the name they applied to the young vendor who would come in pushing a trolley packed
with all various kinds of snacks. Every day, the nurses would unlock the doors of the ward,
and in would come the most important person in the world. It was impossible to miss the
enthusiasm and excitement that followed this daily ritual, or the absolute importance with
which it was treated. Every single person would line up to buy something from Candy Man,
and most notably, some patients who had already bought something for themselves, would
give 25 or 50 cents out of their own pocket just so they could stand in line and get
sornething, anvthing, just so they could participate in the act of purchasing. From these
incidents | learned how important it is to be able to maintain some sense of “real”
personhoad for those individuals shut away in psychiatric wards. already denied so much
because of their debilitating iliness and subsequent lock-up. The act of purchasing and
then owning that which was desired was so important precisely because it meant that these
people still had agency, and agency denotes humanity,

From this little incident | hope to illustrate the difficulty which stems from a close
examination of the legal sources of the Rishonim, given that they present us with a model
in which shotim cannot buy or sell, are not eligible for loans, cannot marry or divorce, and
most important for our purposes - are exemplt from mitzvot. While it is understandable and
even justifiable that the law limits shotim's financial agency thus, or that they should not be
considered capable of consenting to contract a marriage, nevertheless, the “blanket
category” of shtut means that they will not be able, as we've seen, to knead matzah dough,
or to perform shkhitah, not would they be able by extension (we can assume), to light
shabbat candles, be shlicher tzibbur, or even have an alivah. They could, of course perform
all of the above, but according to the black letter of the law, their acts would not count as

religious acts. It could be argued therefore, that while the Rabbinic model thus denies
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agency from Shotim in order to protect them, it also substantially hinders their healing by
“inflicting” upon them further debilitation, making their disability worse than it is.

The essence of Jewishness as reflected through these texts seems so centered
around cognition, the Rabbinic madel so focused on perfection, academic and ritualistic,
that one has to wonder whether, like the midrash quoted above, no room can be found for
those who are emotionally/mentally debilitated: whether, aside from being pitied and
paternalized, there is no other way in which they can be apprehended or understood. They
are simply “not there”, as the midrash would have us think, existing non-entities. They are
DTN, the gemara tells us. They are even YN n DN, the Rambam adds. But what does that
mean? What does it feel like when dented all those rights and responsibilities that make
one “a person of Israel”? On the actual experience of being mentally ill, the legal sources
say very little.

In order to discover more about the actual experience of metal illness then, 1 turned
to Agnon’'s w9 1190, which was very helpful to me in that it truly breathed life into the
rigid legal categories making them relevant and understandable. [ finally understood, for
example, when the main character in the story, Hirshl, expresses a wish to sieep forever,
why it is that the Rabbis define a shoteh (among other definitions) as “one who sleeps in
the cemetery.” To be sure, I thought initially, that is a strange act, but does it really denote
insanity? Only after reading Agnon did | understand the symbolic importance of this act as
marking an individual's gradual disengagement from the world of the living, so much so,
that he wishes to join the world of the dead.

Agnon certainly satisfied my “why” - detailing Hirshi's world in such a way that
descent into mental illness almost seems like a relief from the constraints of life, as well as

the “how” — narrating the inside thoughts and the outside appearances of a mind that
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succumbs to mental iliness. A fascinating landscape of the dark places in the human soul,
Agnon's portrayal of the town of Szybusz and Hirshl within it was tremendously instructive
in respect to what it feels like to be a shoteh - misunderstoad and unheard.

Most notably though. despite the fact that the Jewish model of relating to the
shotelf is an inclusive one, Hirshi is sent away, a fortunate thing really, as it is the only
thing that will allow him to heal. So while Agnon's novella clearly reads like a critique of a
stifling. insensitive society, | wondered at times whether it isn't also a covert critique of
the rabbinic model of shtut and its dangers, since clearly. real inclusiveness of the shoteh
in this society {(and perhaps all societies?) is not possible, and could actually be damaging.
Nothing could be worse for Hirshi than to remain in Szybusz, where “nobody want[s] to
take care of a madman®,” where he would have been someone people fled from or
tormented, a source of embarrassment and shame {or his family.

Agnon's novella exposes the crucial role playved by shame in the life of shotim and
all those involved with them. an element which is glaringly missing from the legal material.
The gemara does teach us that for the family, having a shotel as one of its members is “a
degradation second to none;'” but the Rishonic materials do not pick up on this theme nor
develop it. Was it a bias that simply did not exist in Jewish families living in the Middle
Ages? Highly doubtful. Dealing with shame was not, however, a concern for legal scholars
of that period at least in so far as the legal sources in this thesis reflect.

To sum up, the most important thing | learned from the process of researching and
writing this thesis, was that what | really needed was not only more information, as | had
thought when I drafted my thesis proposal, but rather a system through which I would be

able to conceptualize mental illness theologically. The education chapter of this thesis is an

2 As reflected by the legal sources

3 S.Y. Agnon, A Simple Story, trans. Hillel Halkin (New York: Schocken Books, 1985) 18-19
4 2 7wy 19 97 NDP N2 N3N 931 TdD




112
initial attempt to tackle that need. I did not find in either of the models | examined - the
Rabbinic or the literary — a “ready-made” system which would be adequate to my needs. In
that sense this thesis was successful: I now know what 1 was looking for and what needs to
be done in order for me to be able to further continue my exploration of this topic.

I believe that an examination of these two very different models of mental illness
stands to benefit all those who serve in positions of religious leadership in the Jewish
community. Even if neither of them is a model that is applicable to our needs, one that we
can easily adopt and put into practice, still, delving into this type of study expands our
purview considerably in that it challenges us to evaluate both our attitude towards mental
illness, and the part we as Liberal Jews play in this regard in the chain of Jewish tradition.
How we think of. relate, and what we believe about this particular kind of “otherness”

among us, will ultimately tell the story of who we are.




