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DIGEST

R. Asher b. Yehiel (ROSH, ca. 1250-1327) is one of the outstanding
figures in the history of the halakhah. His fame and influence, which are
felt in the Tur of his son Ya'akov and in the halakhic works of Yosef Karo,

builds upon the foundation of Yizhak Alfasi's Talmudic epitome, analyzes
Talmudic and post-Talmudic sources and arrives at his halakhic conclusions.
Since Asher was the intellectual product of the Tosafist academies of
Germany and since he compiled this work following his migration to Spain,
many scholars contend that the Hilkhot Ha-ROSH is an attempt at synthesis
and harmonization of the varying halakhic traditions of those centers of
Talmudic learning. In addition, ROSH is usually portrayed as an admirer of
the halakhic authority of Maimonides' Mishneh Torah, the dominant halakhic
code in Asher's new homeland, Spain. A careful examination of a representative
sample of the Hilkhot Ha-ROSH and a study of its relationship to Sefardic
halakhah in general and Maimonides in particular, demonstrate the deficiencies
of this scholarship. Drawing heavily upon the Tosafist tradition, Asher
produces a halakhic commentary to and expansion of the Alfasi, which served

thus integrating Alfasi into the intellectual millieu of the Ashkenazic
academies, Asher derives from him a "new" halakhah, one that differs
substantially from that crystallized in the Maimonidean Code. Asher's work

are based primarily upon his Hilkhot Ha-ROSH; in this compendium, Asher

as the primary halakhic textbook in the Spanish yeshivot of the period. By



challenge to the supremacy of

to the Talmud/Alfasi. This challenge, addressed by codifiers and commentators
in subsequent centuries, is R. Asher's unique contribution to the history
of the halakhah.

thus constitutes not a synthesis but a
Maimonides as self-sufficient code and as the authoritative halakhic "key"



TABLE OF CONTENTS

Page

Preface i
Introduction 1
Gitin, chapter 1 49

chapter 2Gitin, 73
chapter 3Gitin, 97
chapter 4Gitin, 110
chapter 5 144Gitin,
chapter 6 162Gitin,
chapter 7 176Gitin,
chapter 8 188Gitin,
chapter 9 207Gitin,

226Ketubot, chapter 1
252Kiddushin, chapter 1
290Baba Mezia, chapter 1
342Baba Batra, chapter 1
381Analysis
412Conclusion
429Works Consulted



PREFACE

Among all the giants of Jewish intellectual history—the philosophers,
the mystics, the pietists and the poets—it is the sages of the halakhah,
Jewish law, who occupy the central place. Until recent generations, halakhic
thinking was the preoccupation of the bulk of Jewish scholars who, utilizing

minds to bear upon the Talmud and its complexities. The literary results of
their efforts are enshrined in a massive library of conrnentaries, codes and
responsa that stretch in an unbroken chain from the academies of the
Babylonian geonim to the Talmudic schools of our own day. This literature, in
turn, has become the subject of modern scholarly investigation. Our knowledge
of this mainstream of Jewish thought has been immeasurably increased due to
the researches of I.H. Weiss, Haim Tchemowitz, J.N. Epstein, Simhah Asaf,
Efraim Urbach, Isadore Twersky, Avigdor Aptowitzer and Israel Ta-Shema, to
name but a few. These men, who meet Weiss' requirement that a scholar of the
halakhic literature be a master of Talmud as well as of modern philology,
have done much to make this aspect of Torah a true "possession of the

This study of the methodology of R. Asher ben Yehiel as a halakhist and

he or other scholars have said about his work, but in the work itself. It is

i

acconplishments of these scholars. If I differ with some of them, it is in my 
conviction that we must search for the method, ^endenz and achievements of

R. Asher—indeed, of any halakhist—not in biographical details, not in what

a vast array of textual and analytical skills, brought the power of their

of his contribution to the history of Jewish law owes a great deal to the

congregation of Jacob."



when we examine the halakhist's actual literary product, his use of sources,
his treatment of precedent, his contribution to the ongoing Talmudic dialectic
that we can say, with some degree of confidence, that we know him. This is the

light on the role of this outstanding scholar in halakhic history.
I am deeply grateful to a number of people whose help has been

essential to my completion of this dissertation. My teachers at the Hebrew
unfailing source of

inspiration; they taught me Wissenschaft in a way that did not leave it bereft
of Judentums. My sincere thanks go to Dr. Jakob J. Petuchowski, a marvelous
teacher who served on my examination committee; to Dr. Eugene Mihaly, for his

difficult manuscript with remarkable ease and skill.
My wife, Connie Hinitz, has supplied a steady stream of patience, under

standing and love during the writing of this dissertation and my graduate
school career. That this thesis is complete today is largely due to her.

I cannot express, let alone repay, my debt of gratitude to my teacher,
rabi ha-nuvhak, Dr. Ben-Zion Wacholder. He has challenged me and has opened my
mind to the richness of halakhic thought; he is the answer to the prayer:
ve-ha-eir eineinu be-toratekha. It is a rare privelege to be his student,
a role that I shall always cherish.

ii

Union College-Jewish Institute of Religion have been an

approach that I have taken in this study. I hope that its findings shed new

administration of HUC-JIR, especially to Ms. Donna Swillinger, who typed a

insights and encouragement; and to Dr. Alexander Guttmann, whose tremendous 
erudition combined with warmth of personality to awaken my love for halakhic 
literature. My appreciation is expressed as well for the Cincinnati staff and



INTRODUCTION
R. Asher b. Yehiel (ca. 1250-1327), also known as Asheri or the ROSH, is

among the most powerful and outstanding figures in the history of the post-
Talmudic halakhah. His authority as a posek, halakhic decisor, reached
massive proportions, so that by the sixteenth century, R. Bezalel Ashkenazi

This

compendium, the Sefer Ha-Halakhot, also called Piskei Ha-ROSH or HiIkhot
(It is this last title which will be utilized in the present study.)Ha-ROSH.

Like all of the important preceding codes and compendia—the works of the
Geonim, the Sefer Ha-Halakhot of Alfasi, the Mishneh Torah of Maimonides—the

TheHilkhot Ha-ROSH marks a milestone in the history of the halakhah itself.

Vari ouswork, therefore, is truly an appropriate subject for research.
Unlike the greatproblems, however, face any researcher who approaches it.

halakhic works of Maimonides and Karo, and unlike the TUR of his own son
Ya'akov, R. Asher's book is not accompanied by an introduction which explains

While anthe occasion, the purpose and the methodology of the compendium.
introduction is not necessarily an infallible guide to the content of the

that the reader must draw his own basic
conclusions concerning method and purpose from the raw materials at hand.

Yizhak Alfasi) upon whom rests the entire structure of Jewish law. 
authority and prestige stem in large part from R. Asher's great legal

could describe him as the major halakhic authority of most of the Jewish 
world,* while Ashkenazi's contemporary, R. Yosef Karo, could regard R. Asher
as one of the three great "pillars of the law" (along with Maimonides and R.

2

book,its absence here means



While scholars from both the traditional yeshivah and the modern university
have recorded observations and drawn conclusions concerning the Hi Ik hot
Ha-ROSH, their findings have not achieved the status of certainty. The

demonstrates that despite the researches and the findings of even a
dissertation-length monograph, the scholarly community still stands in

disagreement concerning even the basic outlines of R. Asher's contribution to

the history of the halakhah.

Specifically, it willThis study is an attempt to draw those outlines.

examine the halakhic method and content of the Hilkhot Ha-ROSH in comparison

with that of Maimonides' Mishneh Torah. Maimonides, or the RAMBAM, composed

the Mishneh Torah over a period of approximately ten years, beginning in 1177.

Within several generations, the fame and prestige of this systematic halakhic

Incompendium had made a lasting impression on the entire Jewish world.

This studythe Mishneh Torah was regarded as the supreme halakhic authority.
contends that any adequate appreciation of the halakhic creativity of R. Asher
and of his contribution to the history of Jewish law must consider carefully
the relationship between his compendium and that of RAMBAM. What purpose does
the Hilkhot Ha-ROSH serve that was not already met by the Mishneh Torah? What
deficiencies existed within that respected and authoritative formulation of
the halakhic corpus that necessitated the composition of another code? In
essence, what does the work of R. Asher add to the halakhic tradition of his
time and place that was not to be found within the work of Maimonides?

The Introduction will attempt to define the approaches adopted by the
It will first present a briefstudy towards the answering of these questions.

2

Spain, during the period of R. Asher's residence and codificatory activity,

5

exchange between Elyakim Elinson and David Zafrany in Sinai, 1983-1984,4



biographical sketch of R. Asher b. Yehiel. Secondly, it will summarize and
examine the views and findings of rabbinic and academic scholars concerning

endenz and methodologies of the Hilkhot Ha-ROSH.the purpose, Finally, it

Part I. Biographical Sketch.
This study will not attempt to repeat the work of others who have

which is still the most thorough biography in
exi stence. R. Asher was born in Germany to a family that had been associated
with the Hasidei Ashkenaz. Studying Torah under the tutelage of his father
and his older brother, he eventually became the leading pupil of R. Meir of

Asher's learning was so respected that, following theRothenburg.
imprisonment of R. Meir, the leadership of German Jewry passed to Asher. His
active participation in Jewish communal life proved to be a mixed blessing; in
1303, he and his family fled Germany in response to threats against their
freedom and safety. His journey took him to Provence, where he became

He moved on to Spain, where in 1304 he met the leading Spanish
Talmudist of the day, R. Shelomo b. Adret (RASHBA) in Barcelona. In 1305,
ROSH was invited by the community of Toledo, where R. Meir Ha-Levy Abulafia

(RAMAH; d.1244) had once served, to become the rabbi of the city. R. Asher
remained in Toledo until his death in 1327, exerting profound influence upon
Jewish legal and communal life.

The fact that Asher possessed first-hand knowledge of the halakhic
traditions of three great centers—Spain, Provence and northern France-
Germany—accounts for the presence of citations from the sages of all three

3

will discuss the requisites for a proper method and approach in studying the 

work and evaluating its contribution to the halakhic tradition.

acquainted with that independent center of Torah study and its halakhic 

tradi tions.7

researched the life of R. Asher; special mention should be made of the 

monograph of Alfred Freimann,6



traditions in his compendium.

points of the divergent schools, to create a single, unified halakhah out of

the multiplicity of rulings emanating from the various centers. As we shall
see, serious challenges can be posed to this view of Asher as the
"synthesizer" of the halakhah. At any rate, Asher's work exerted profound
influence upon his successors, due in no small measure to the TUR, the
halakhic compendium of his son, Ya'akov. The TUR presents the viewpoint of
ROSH on every halakhic issue, in addition to the rulings of other poskim. In
its turn, the TUR serves as the basis for Yosef Karo's monumental Beit Yosef.
In this manner, Asher serves as a "bridge" between the northern and southern
European halakhic traditions, one of the primary means by which the halakhah
of the Tosafot academies was brought into confrontation with that of the
Sefardic authorities.

R. Asher compiled his Halakhot while in Spain, during the years
1310-1327. In addition to this work he authored more than one thousand extant

a
Tosafot, designated as Tosafot Ha-ROSH.
Part II. Scholarship on the Tendenz of Hilkhot Ha-ROSH.

The study of the Hilkhot Ha-ROSH as an independent work begins with
Asher's son, Ya'akov, the author of the TUR and the Kizur Piskei Ha-ROSH. The
Kizur can be seen as the preparation for the TUR, a methodology by which

Ya'akov b. Asher rendered his father's decisions in a clear and concise form

This methodology involvedin order to include them in his own compendium.

kelalim, by which R. Ya'akov determined his father's decisions.12 Suchrules,

These collections

4

methodological observations on Asher and other authorities are found in 

various collections referred to as "sifrut ha-kelalim".13

commentary to Mishnah Zera'im and Toharot,l° and a recension of

11

responsa,9

traditions in his compendium. /Some scholars argue that this fact represents 

an attempt on his part to forge a synthesis or reconciliation of the view-



do not, however, constitute comprehensive and systematic treatments of the
halakhic methodology of R. Asher, the purpose his work was intended to serve
and its influence upon the subsequent development of the halakhah and its

On the other hand, modern scholars from the seminary andli terature.
university communities have indeed made the ROSH a subject of critical study
in an attempt to discover answers to the questions of methodology and tendenz.

when the research has attained the status of "scholarly consensus", that
consensus can be seriously challenged. While the achievements of the modern
scholars are certainly noteworthy in that they have laid important groundwork
and have framed significant questions to address to the material, they have

the rabbinic saying: In order to

survey the current state of research, we turn to a summary and analysis of the

findings of the modern scholarship concerning the nature of the Hilkhot

Ha-ROSH, its relationship to Sefardic halakhah in general and to the RAMBAM in

particular, and its place in the history of the halakhah.

We consider first the findings of Heimann Joseph Michael, whose late-19th

Michael characterizes the Hilkhotof traditional rabbinic scholarship.

Ha-ROSH as a compendium of halakhic decisions following the pattern of the

Hilkhot Ha-RIF; the ROSH generally recites the language of the Alfasi and

constitutes his "Gemara".15 To the Alfasi, R. Asher adds the words of the
The Hilkhot Ha-ROSH to tractate Baba Kama isTosafists and other scholars.

clearly an exception to this rule; there, the ROSH is extremely brief,

contribute.

5

century bibliographical compendium Or Ha-Hayim follows closely upon the works

14

reciting the language of the Talmud only when he has a new idea or halakhah to

16 Michael discusses the problem of the relative dating of Asher's ,

As indicated earlier, their findings are often in conflict; moreover, even

not necessarily provided satisfactory answers; in this respect, we may apply 

nninn’? n 3 > nmsn oipn



pesakim and responsa; citing various opinions on the matter, including those

Some of the responsa
are earlier than the Halakhot, while some of them are later.

ROSH's intent was to transform the Talmud into halakhahdeci sion-maki ng.
pesukah, definitive halakhic decisions; he bases his work upon the Alfasi on
the one hand and upon the Tosafists on the other. ROSH also cites other
Ashkenazic halakhic works, as well as the works of Sefardic authorities. Thi s
is especially true of R. Hananel and the RAMBAM, "whom he quotes throughout
his pesakim, reconciling his (RAMBAM) decisions with Talmudic sources and

(p. 63) Weiss discusses at some length the
attitude of R. Asher towards the RAMBAM. He rejects the opinion of R. Shelomo
Luria (Yam she! Shelomo, Baba Kama, Introduction), who contends that R. Asher
regards RAMBAM as inferior in halakhic stature to the great sages of the

while ROSH certainly relies upon the TorahTosafist school. On the contrary:
of his own (Ashkenazic) forbears, he will not reject the RAMBAM simply because
R. Tam and R. Yizhak rule otherwise; see especially Resp. Ha-ROSH 43:6. In
Resp. Ha-ROSH 46:1, Asher refuses to reject RAMBAM even though he determines

that the halakhah is according to the Tosafists; "I dare not rule for

leniency, inasmuch as the RAMBAM has ruled stringently," Rather than oppose

the RAMBAM as halakhic authority, ROSH attempts "everywhere" to justify the

decisions in the Mishneh Torah and desists from ruling against RAMBAM in

ROSH's true objection to the Mishneh Torah according toactual case law.

6

of Ya'akov b. Asher (TUR HM 72), and Yehudah b. Asher (quoted in Beit Yosef, 

YD 341), he concludes that no absolute rule is possible.

I.H. Weiss includes his analysis of R. Asher's work in the fifth volume 

of his monumental history of rabbinic literature, Dor Dor ve-Dorshav.1?

Weiss describes the Hilkhot Ha-ROSH, which stems from the latter part of 

Asher's life,18 as a powerful influence on all subsequent halakhic

defending him from his critics."



This, in

Weiss' view, is the import of Resp. Ha-ROSH 31:9, in which Asher criticizes a

Far from
representing a negative attitude toward the Mishneh Torah, this responsum
criticizes instead those scholars who misuse that great work due to their lack
of learning. Indeed, how could R. Asher, whom Weiss characterizes as a

peacemaker, a man of supreme humility and meekness, dare oppose the RAMBAM...

Weiss points out that Alfasi and Maimonides constituted the two major

authorities of all halakhic study and decision-making in Spain; ROSH was aware

of this fact and accepted it. In at least one case, ROSH follows the opinion

of RIF and RAMBAM, even though other sages disagree with them, because Spanish

communities follow the rulings of the former. (Resp. Ha-ROSH 32:11). While it
is true that ROSH shows great independence in halakhic judgement, preferring

resembles much more the earlier Spanish scholars, such as RAMBAM, than he does
the Ashkenazim", who tend to follow the precedents and rulings of their
predecessors rather than their own halakhic opinions (pp. 63-64). Wei ss,
therefore, rejects the notion of halakhic tension between ROSH and RAMBAM.

His remarks concerning the
According to Freimann, ROSHHilkhot Ha-ROSH are concentrated on pp. 301-305.

7

Weiss is not to the book itself, but to those who render decisions based upon 
the Mishneh Torah without truly understanding RAMBAM's intent.

certain R. Mazliah for basing his decision upon the Code of Maimonides: the 
fault lay with the rabbi who misunderstood RAMBAM's actual ruling.

the analysis of the sugya to automatic reliance upon the words of any gaon or 
posek (see Hil. Ha-ROSH, Sanh. 4:6 and Resp. Ha-ROSH 55:9), even here, "Asher

As mentioned earlier, Alfred Freimann produced, in 1918, a work which is 
still the most extensive biography on R. Asher.19

...for (Maimonides) was the glory of all of Spain, the man in whom (the Jews of Spain) gloried and rejoiced. How could (ROSH) speak 
with scorn and arrogance against the Code which was for them the 
Urim and Tumim? In reality, we see from his Halakhot, and even more so from his responsa, that the works of RIF and RAMBAM were the major foundations of Asher's halakhah. (p.67)



bases his work upon RIF partly because of the admiration displayed toward
Asher's contribution is his understanding ofAlfasi by R. Meir of Rothenburg.

the diverse halakhic traditions of Spain and Ashkenaz, his critical analysis
of both and his attempt to forge a harmonization (Ausgleich) between them, to
serve as a practical and authoritative halakhic guide. His Halakhot serve
this purpose by providing a comprehensive commentary to the Talmud which would
hopefully be free of objection. As for the Hilkhot Ha-ROSH to Baba Kama,
Friemann suggests that their lack of resemblance to the rest of the work lies
in the fact that they are actually part of his Tosafot (p. 302, n. 6).
Freimann states that Asher displays a somewhat peculiar stance towards RAMBAM
(p. 296).

and 43:6). On the other hand,
ROSH objects to the Mishneh Torah on methodological grounds: since RAMBAM
provides no source citations for his rulings, one should not attempt to issue

halakhic decisions based upon that great Code alone. (Resp. Ha-ROSH 31:9 and

94:5). In this lies the difference between Freimann and Weiss; in Freimann's

intellectual reaction among halakhic scholars against the Mishneh Torah. Thi s
reaction, represented primarily by RAMBAM and RASHBA, is directed not so much
against Maimonides or his rulings; it simply constitutes a new way of learning

This new method, occupying the middle ground between thethe halakhah.
concise halakhic presentation of RAMBAM and the pi 1 pul of the Tosafists, is
categorized as "expansion" and its spokesmen as "expanders" (marhivim). Thi s
new method requires a basic study and understanding of the Talmudic sugya

8

before arriving at the authoritative pesak halakhah, although with RAMBAN 
£

especially, the goal of deciding the halakhah is never far from view (p. 109).

view, Asher has serious methodological objections to the Mishneh Torah.

Haim Tchernowtiz, in his Toldot Ha-Poskim,?* sees R. Asher as part of an

On the one hand, Asher admires RAMBAM and hesitates to permit that 

which Maimonides forbids (Resp. Ha-ROSH 46:120



R. Asher is an "expander" who, like the others, objects primarily to the

RAMBAM's methodology and organization of the halakhic corpus rather than to

the actual decisions. In addition, ROSH stems from the school of the

Tosafists, making his work one of the first to rely upon the Tosafot as a

source of authoritative halakhah. Unlike the Alfasi, ROSH adds much material

to the Talmudic passage, explaining and commenting upon it. Nevertheless,
ROSH does not offer a commentary upon the Talmud as much as a book of
halakhah; his work often appears to be a supplement to the Alfasi. Indeed,
some would suggest that ROSH originally conceived of his work as a commentary
to the RIF (resembling that of R. Nissim Gerondi), only subsequently turning

independent in his opinion, determining the halakhah by means of logical
analysis of the sugya and holding fast to his own understanding even when
great sages of the past ruled otherwise. This attitude toward his
predecessors applies to the RAMBAM as well. To R. Asher, Maimonides has the

at times he is right, at times he is wrong.same status as any other posek;
This attitude of objectivity means that while ROSH will express disagreement
with RAMBAM, "he does not strive to refute (RAMBAM'S) rulings. On the

Asher quotes Maimonides with the proper expressions of respect (seecontrary:
Resp. Ha-ROSH 46:1), but no more than that." (p. 158). Although ROSH does
not express, in general, opposition to RAMBAM's decisions, he strongly objects

to the methodology and pattern of organization of the Mishneh Torah. Resp.

Ha-ROSH 31:9, in contrast to Weiss' understanding, is indeed directed against

Since RAMBAM provides no sources orthe RAMBAM's approach to codification.

argumentation in support of his views, ROSH opposes its use by those who have

In thisnot first studied the Talmudic source of the particular halakhah.

9

his work into an independent unit. Deriving a number of rules of halakhic 
methodology from the Hilkhot Ha-ROSH,?? Tchernowitz concludes that R. Asher is



view, R. Asher truly admires the halakhic work of RAMBAM; the Code, however,
is meant to serve as an aid to true scholars who study the Talmud before
rendering a decision rather than a self-sufficient guide to the halakhah which
may be relied upon even by those unlearned in Talmud. Ironically, the Mishneh
Torah suffers more from its "admirer", the ROSH, who rejects its claim to be

Efraim Urbach discusses the Hilkhot Ha-ROSH only to the extent that this

The Tosafot, a collection made by ROSH from the Tosafot
"arecensions of other scholars, served him as a preparation for his Halakhot,

summary of the halakhic creation of Franco-German Jewry from the time of R.

Gers horn to his own day." ROSH sought to spread the halakhah of Ashkenaz

throughout the diaspora. The dependence of the Halakhot upon the Tosafot is

such that one might erroneously assume that R. Asher is expressing his own

opinion when in fact he is quoting one of his sources. For this reason, many

of Tchernowitz's conclusions concerning ROSH's halakhic methodology, says

ROSH's words are usually not his own, but those ofUrbach, are in error.

Tosafot. (p. 599, n. 49).

In his comprehensive treatment of the process and literature of Jewish

law,24 Menahem Elon discusses the nature of the ROSH's codificatory endeavor

as well as his attitude toward the Mishneh Torah of RAMBAM. R. Asher follows

the Alfasi both in style and in language; he almost always cites the RIF

For this reason, ROSH may indeed have intended his book as averbatim.
In addition to the RIF, Asher cites the opinions ofsupplement to the RIF.25

In thisthe scholars of Ashkenaz and Sefarad and decides between them.
he brings therespect, ROSH improves upon the work of various predecessors:

10

the exclusive guide to halakhah, than it suffers from RAMBAM's great opponent, 

R. Avraham b. David of Posquier^es (pp. 159-160).

work touches upon the Tosafot Ha-ROSH, which forms part of Urbach's primary 

research.2^



two great Torah traditions "under one roof, analyzes them and integrates them"

(p. 1036, n. 65). This tendency to bring together the halakhic traditions and

to unite them is continued by ROSH's son, Ya'akov, in the TUR.26 R. Asher

holds that the halakhah can be decided only upon the basis of the Talmudic

sugya and not by the exclusive use of any post-Talmudic halakhic compendium.

Citing Resp. Ha-ROSH 31:9, Elon concludes that R. Asher rejects the

central aim of the RAMBAM that the Mishneh Torah be regarded as the sole

authoritative guide to the halakhah; instead, he demands that the scholar

first familiarize himself with the Talmudic source of the law in question

"The very idea of the RAMBAM that his Mishnehbefore approaching the Code.

Torah could serve as an authoritative halakhic code that would stand

alone...stands in opposition to the essence of Jewish law, in which the

multiplicity of opinions is a positive and vital feature." (p. 1016). Even

assuming that such a compendium is error-free and that it is possible to rely
upon it for a correct understanding of the law, its claim to halakhic
exclusivity must be resisted; the Talmud, and the Talmud alone, is the
exclusive source of halakhah. Without a proper understanding of the Talmudic
source, one cannot properly understand the ruling in the Mishneh Torah; thus,
ROSH contradicts the assertion of RAMBAM that his work is useful to both

toward the authority of RAMBAM as posek, his approach reminds one of that of
R. Asher objects to RAMBAM primarily onTchernowitz, as described above.

the Mishneh Torah cannot serve as an exclusive guidemethodological grounds:
From this, one may conclude that R. Asher in fact admiredto the halakhah.

Maimonides' halakhah in terms of its content while disagreeing with its form

11

"great and small",28 to those both learned and unlearned in the Talmud.

While Elon does not speak directly to the question of Asher's attitude

It is this fact, says Elon, which informs ROSH's stance toward the Mishneh 

Torah.27



Such a view is expressed by Yizhak Ze'ev Kahana,2^ whoof presentation.
argues that ROSH objected to the Mishneh Torah solely on methodological

grounds while admiring the RAMBAM as halakhic authority (Resp. Ha-ROSH 46:1).

Many of the questions concerning the halakhic methodology of the ROSH

receive a systematic treatment in the 1980 doctoral dissertation of David

Especially helpful in its list of Asher's citations of other sages

(ch. 7), the work constitutes a detailed look at his approach to halakhic

deci sion-maki ng. While no attempt will be made here to provide a

comprehensive summary of his findings, what follows is an account of Zafrany's

conclusions in those areas which have been addressed by other scholars and

which are of particular interest to this study.

poskim.
when in fact he merely cites without attribution the words of others.
Zafrany determines that the Halakhot to Baba Kama precede all the others; this

In this view, ROSH had notwould explain the unique nature of those Halakhot.
completely determined his methodology at this time, and he experimented with

In the first twovarious approaches during the writing of these Halakhot.
chapters of Baba Kama, R. Asher cites only that part of the sugya which he
identifies as halakhically authoritative, adding to them the comments of

In chapters three through seven, he begins to addAlfasi and other rishonim.
Through the rest ofwords of commentary and explanation to the sugya itself.

he cites the sugya whilethe tractate, he resembles the style of RIF:
He follows this with citations from Tosafot andomitting most of the debate.

His style in this finalrishonim, commentary, and finally the pesak halakhah.
<PP.stage, says Zafrany, dominates the remainder of the Hilkhot Ha-ROSH.

12

In general, according to Zafrany, R. Asher cities the Talmudic sugya (or 
the Alfasi) in fragments, inserting between them the rulings of the relevant

This is the reason that ROSH will appear to provide his own comments
31

Zafrany.30



35-79)
Zafrany finds that the Tosafot Ha-Rosh precedes the Halakhot and the

responsa; these Tosafot are the summary of his lectures in the yeshivah. As
for the question of the priority of the responsa vis-a-vis the Halakhot,
Zafrany notes that no firm rules can be set. It is impossible to take the
words of Yehudah b. Asher (Resp. Zikhron Yehudah, 94) at face value and to
assert categorically that the Halakhot are always later than (and therefore

responsa at all during the years (1310-1327) in which he labored over his
Rather, in every case of contradiction between Asher's rulings inHalakhot.

the Halakhot over against those in the responsa, we must carefully examine the
facts to determine whether the one is later than the other or is considered

Thus, we follow the Halakhot, written inmore authoritative than the other.
InSpain, over any responsa that were composed while Asher was in Germany.

cases of contradiction between Spanish responsa and the Halakhot, we follow

the decision recorded in the TUR, inasmuch as Ya'akov b. Asher is a reliable

indicator of his father's rulings. In the event that the TUR does not provide
compare the date of the responsum against the order of the

composition of the Halakhot (pp. 33-87). If the date is uncertain, we follow
the source in which RUSH expresses his own view rather than merely reciting
the opinion of Alfasi (as is common in the Halakhot). If both sources

follow the one which is more completely argued
(pp. 88-92).

, the rules ofaccording to Zafrany, is his use of the

13

One of Asher's major contributions in the field of halakhic methodology,
PCDH

Not only do contradictions to this 

but it is also difficult to believe that R.

represent Asher's own view, we

a decision, we

more authoritative than) the responsa.
32rule exist among other ri shonim,

Asher, a major halakhic authority in the Spanish Jewish community, wrote no



deci sion-maki ng. Many of these rules, whose roots stretch back to Talmudic or

geonic times, receive a new interpretation from Asher. In some cases,
especially in regard to disputes between Amoraim, ROSH was forced to develop
such rules where none had previously existed (pp. 119-149).

Zafrany posits (chapter four, especially pp. 150-151) that ROSH has no
“system" in determining the halakhah. He does not tend to follow any one
author! ty. The halakhah is determined solely by means of clear proof from the
Talmud, regardless of the opinions of any post-Talmudic authorities (Halakhot,
Sanhedrin 4:6; Responsa, 46:2 and 68:23).

Unlike the Alfasi, ROSH will occasionally comment upon the mishnah; in

", rules by which to interpret the Alfasi, as do R. Zerahiah Ha-Levy
and RAMBAN. It is certain that the ROSH admired the RIF greatly; otherwise,
why would he have utilized the RIF as the basis for his own work? On the
other hand, R. Asher shows no more favoritism toward Alfasi than he does

toward any other authorities; the halakhah is to be decided upon the basis of

This admiration for the RIF is displayed as well by Asher'sthe Talmud alone.

teacher, R. Meir of Rothenburg (see Resp. Ha-ROSH 84:3). In fact, like Asher,

two other students of R. Meir composed works of halakhah based upon Sefardic

R. Mordekhai b. Hillel on the RIF and R. Meir Ha-Kohen (Hagahotsources:
ROSH, however, differed in method from his fellowMaimoniot) on the RAMBAM.

While they tend merely to cite the Ashkenazic halakhah alongsidestudents.
the Sefardic base text, ROSH "integrated and mixed together the Sefardic and
Ashkenazic halakhah" (

n’t: puzxn i ; pp. 185-204).

14

ROSH is heavily dependent upon the Alfasi, states Zafrany, especially in 

that the Hilkhot Ha-ROSH to almost every tractate is based upon the RIF.33

addition, he comments upon the RIF himself, developing certain "

n’TiDon np’osn nn it’d r’?-’®



In his discussion concerning the motivations behind the Hi Ikhot
Zafrany suggests that Asher compiled the work in a

For this

equally acceptable to both communities.

While Asher
criticizes the style and organizational pattern of the Mishneh Torah, he

recognizes RAMBAM's greatness (Resp. Ha-ROSH 94:5, where ROSH cannot decide

Yizhak or

RABAD.)

disagrees with him; this is a practice that he does not display toward other

author!ties.
treats the other poskim:
his own understanding of the sugya.

This brief survey of the scholarship on the ROSH yields the following
summary concerning the motivations, the method and the tendenz of the Sefer
Ha-Halakhot:

1) R. Asher builds his work upon the Halakhot of Alfasi, the Tosafot,
and citations of other Ashkenazic and Sefardic halakhic works (all the

15

In his analysis of the attitude of ROSH toward the RAMBAM, Zafrany cites 

with approval the conclusions of Tchernowitz and Weiss.35

held an 

Unlike his colleagues, the other students 

of R. Meir of Rothenburg, he cites Sefardic as well as Ashkenazic halakhah; 

"no previous Ashkenazic scholar cites as much of the Torah of Spain and 

Provence as does the ROSH" (p. 205).

In spite of this admiration, however, ROSH treats RAMBAM as he 

he accepts or rejects RAMBAM's rulings based upon

Ha-ROSH, 

an attempt to provide 

unified halakhah for all Israel, Sefardim and Ashkenazim alike.

reason, ROSH bases his work on the Talmud, inasmuch as the Talmud is 

authoritative by all communities.

whether RAMBAM is greater or lesser an authority than RIF, R.

He will explain the reasoning behind RAMBAM's rulings, even when he

Indeed, the example of Yosef Karo, who 

makes ROSH one of his "pillars" of halakhic judgement, demonstrates that ROSH 

is held in high esteem by the Sefardim; this serves as proof of Asher's

tendenz to combine the two Torah traditions into a format that would be

34



above-mentioned scholars hold to this; Zafrany stresses Asher's great

admiration for the RIF).
2) Asher's work is an attempt to render the Talmud into halakhah pesukah.

It is a "code" rather than a commentary.35 His motivation in

single, uniform halakhah for the entire Jewish people (Freimann,
Zimmels, Faur, Elon, Zafrany. Urbach differs in this respect; he sees
the Hilkhot Ha-ROSH as a summary of Ashkenazic halakhic tradition).

3) ROSH does not show humble deference to the rulings of any authority.
Rather, he insists that the halakhah must be decided according to
careful study of the relevant Talmudic sugya and not through automatic
reliance upon the rulings of any post-Talmudic authority or
authorities (Weiss, Tchernowitz, Elon, Zafrany).

4) While ROSH treats RAMBAM as he does any other scholar, he admires
He has no objection, in general, to the halakhah asRAMBAM as posek.

codified in the Mishneh Torah; at times he agrees with RAMBAM, at
His principal objection is to the methodology oftimes he disagrees.

the Maimonidean Code, its lack of source citations and argumentation,
This view is common toand its total separation from the sugya.

almost all of the scholars whose work we have surveyed, although Weiss
is the most extreme in his view of ROSH as the halakhic afficianado of
RAMBAM.

We might refer to these four points as the "scholarly consensus"
concerning the methodology, tendenz and approach of R. Asher in his Halakhot.
By "scholarly consensus", we do not mean that every one of the scholars holds

This is rather a general pictureto each of the points and in every detail.

16

compiling this code is to reconcile the halakhic traditions of Spain
and northern Europe, to bring them together and to create from them a



of the scholarship. Each of the four points is held by a preponderance of the
scholars who have dealt with our subject. The is the
pattern that emerges from the scholarship when considered as a whole; it

comprises the generally-held conclusions, assumations and presumptions

concerning Asher's tendenz. It is this "consensus" which we must examine;

when we do, we discover serious difficulties.

these conclusions does not, in fact, do so.

We turn first to Zafrany's statement that ROSH greatly admires Alfasi,

inasmuch as he chooses the text of the Alfasi as the basis for his own work.

Zafrany indeed provides evidence of a positive attitude within the yeshivah of

He

Agus demonstrates R. Meir's attitude of respect and admiration toward RIF ana

RAMBAM as halakhic authorities. In fact, in separate cases we find that R.

Meir refers to the rulings of both as "divrei kabalah". Yisrael Ta-Shema

written in the same year as Zafrany's dissertation.

Alfasi is actually part of a process which began two generations prior to him;

in Sefer RA'ABYAH, which dates from the early 13th-century, we see the

beginnings of sustained interest on the part of Ashkenazic scholars in the

While some Tosafists, particularly the RASHBAM, had shownHilkhot Ha-RIF.
some desire to study the RIF, they were exceptional cases until the time of
RA'ABYAH.39 From RA'ABYAH, interest in Alfasi passed to his students, R.
Moshe of Coucy (Sefer Mizvot Gadol) and R. Yizhak of Vienna (Or Zaru'a). Thi s

made the Alfasi a major source for the determination of the halakhah.

17

R. Meir of Rothenburg toward the work of the eminent Sefardic poskim.
might well have consulted, on this point, Irving Agus' work on R. Heir.36

Evidence exists that challenges 
the scholars' findings; moreover, much of the evidence cited in support of

traces the changing Ashkenazic attitudes toward RIF in an important article
38 r. Meir's interest in

interest spread throughout Germany and France until the time of R. Meir, who
40

"consensus", then,



Ta-Shema sees a progressive development in this field;4! by the time of

Asher's study with R. Meir, Alfasi was an integral part of the halakhic

curriculum in Ashkenaz. Moreover, as Zafrany notes, R. Meir's students turn

to the practice of appending halakhic treatises to the RIF and the RAMBAM. It

is tempting, therefore, to look to this tradition as the sole cause of Asher's

selection of RIF as the base text for his own compendium. Such a conclusion,

however, ignores the obvious reasons of practicality that may also have led to

this choice: RIF constitutes an effective and well-known foundation upon

which to build a work such as Hilkhot Ha-ROSH. It is a common feature among
many works of halakhah that their authors append them to other well-known
works which serve as a base text, a point of departure for the halakhic
analyses of the author of the new work.

Torah out of reasons of practicality. Although he greatly admired RAMBAM,
Karo, desiring to bring together the full range of halakhic rulings, chooses
the TUR as his base text because the TUR already cites many of these opinions,
albeit in cursory form.42 The ROSH may well have viewed the Alfasi in the

the Alfasi serves as a practical base text for his own work.same light: If

one would object that, after all, ROSH believes that halakhah must be derived

from the study of the Talmud itself and that a post-Talmudic posek cannot

serve as a proper foundation, according to his own view, for a work of

halakhah, the answer lies in the special nature of the RIF in the world of

To the Sefardim, Alfasi was not simply anotherTalmud study in Spain.

post-Talmudic authority; he was, in fact, a "Talmud katan", an abbreviated

version of the Talmud which, containing those sections of the Talmud deemed to

The
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be halakhically authoritative and omitting much of the Talmudic debate, served *
as the "official" substitute for the Talmud in many academies.43

Yosef Karo, for example, decided to 

append his Beit Yosef to an existing work, choosing the TUR over the Mishneh



testimony of the fourteenth-century halakhist R. Menahem b. Aharon b. Zerah

shows that RIF served as the basic textbook of Spanish yeshivot.44 The RAMBAM

himself recommends to a student that he use the Alfasi in place of the Talmud

Spain.
A revealing picture of Talmudic study emerges from these sources. First,

we see that the Alfasi is studied, within the Sefardic yeshivah world, in place
of the Talmud itself. Second, the RAMBAM views his own work, in one respect,
as the halakhic key to the RIF, its "authorized halakhic commentary". ROSH
operates within this community, where Alfasi is a substitute Talmud and where
RAMBAM is seen as a halakhic summa of the RIF. If Asher chooses to append his
own work to the Alfasi, this is due to factors other than his admiration for

It is just as reasonable to posit that, in addition to "admiration",the RIF.

ROSH was motivated to make use of Alfasi because of that work's nature as an

halakhic abbreviation of the Talmud, the fact that it served in place of the

Talmud in Spanish yeshivot, and because it had already become a practice to

This can helpstudy the Alfasi along with an authoritative halakhic summary.
There areexplain Asher's dual relation to Alfasi in the Hilkhot Ha-ROSH.

instances in which Asher discusses Alfasi's opinions as though the RIF is one

In most cases, however, ROSH quotesout of a number of post-Talmudic poskim.

The use ofthe Alfasi as a base text, as though he were the Talmud itself.

Alfasi as "Talmud", rather than or in addition to citation of him as a

post-Talmudic authority, reflects the role of the Alfasi in the world of Talmud

This situation contrastedstudy in the Spain which the ROSH encountered.

19

That RAMBAM nearly always 

accepts the halakhic judgements of Alfasi is a commonplace;46 and rqsh himself

is well aware of the dominance of Alfasi over the study of the Talmud in

47

in his yeshivah study and to refer to the Mishneh Torah as the authoritative 

halakhic summary of this "Talmud", the RIF.4$



Similar difficulties emerge when we examine a second major feature of the

that R. Asher's goal was to create a synthesis orscholarly consensus:

integration of the halakhic traditions of Sefarad and Ashkenaz. If, in fact,

ROSH sought to bring the divergent rulings "under one roof" (in Elon's phrase),

■

all stress the Ashkenazic bias of the Hilkhot Ha-ROSH and its heavy dependence
It is indeed true that R. Asher cites numerousupon the Tosafot literature.

It is also true, however, that theSefardic authorities throughout his work.
same R. Asher expresses himself unequivocally on the comparative value of the

"I hold to the tradition (kabalah) of ourtwo Talmudic-halakhic systems:
ancestors, the rabbis of Germany, for the Torah is their inheritance from their
forebears from the time of the destruction of the Temple. The tradition of the

These clearly are not the words of a peacemaker of the halakhah
who seeks to harmonize the differences between the two schools and to produce a

each.

to bring together the two traditions as crystallized in the Tosafot and the
20

scholar R. Yair Bachrach may have exaggerated when he declared that "R. Asher's 

words are merely those of the Tosafot in abbreviated form",49 contemporary 

scholars such as Efraim Urbach,50 Haym Soloveitchik,51 and Elyakim Elinson52

exclusive method of Talmud study in those schools influenced by him.

ROSH bases his own work on the Alfasi is no evidence of a "balance" or a desire

why does the sheer weight of the Ashkenazic sources so vastly overpower the 

Sefardic material in the Hilkhot Ha-R0SH?48 While the seventeenth-century

French sages is more reliable than that of the inhabitants of this land 

(Spain)."53

and he compiled his Tosafot to fill the lacuna; in turn, his Tosafot became the

55 That

the—ROSH encounteredr'This situatjon contrasted sharply with that of Ashkenaz, 

where the Talmud itself continued to serve as the "base text".

unified halakhah equally rooted in each and acceptable to the adherents of

R. Asher was not impressed with the state of Talmud study in Spain,54



As we have seen, the Al fasi served as a yeshivah textbook throughoutRIF.
Spain, virtually replacing the Talmud itself in many academies as the source
for halakhic study. Asher thus had compelling reasons of practicality for
appending his work, which was intended for study and use in Spain, to Alfasi's
epitome of the Talmud. Alfasi serves ROSH as a convenient base, but this fact
does not prove a tendenz on Asher's part to meld the two traditions. If, in
fact, the halakhah which emerges from the Hilkhot Ha-ROSH differs significantly

from that of the Alfasi; if it reflects a conscious effort to favor the

decisions of the northern European school, then we cannot conclude that Asher's

attempt is toward halakhic "balance".

does not demonstrate a desire to "reconcile" the divergent legal traditions. 5

We turn now to examine a third characteristic of the "scholarly consensus"
concerning the ROSH:

While the scholars differ as to the level of admiration
which Asher displays for the RAMBAM, they tend to agree that his primary
objection to the Mishneh Torah was one of methodology rather than substance.
According to this view, ROSH demonstrates great respect for the halakhah in the

None of the scholars
concludes that Asher displays a general criticism of the substance of RAMBAM's

Evidence exists, however, which points to such arulings themselves.
R. Solomon Luria, a sixteenth-century halakhist, refers to acriticism.

(not in the extant collection of Teshuvot Ha-ROSH) in which Asherresponsum
declares that R. Tam and R. Yizhak the Tosafist are superior to RAMBAM in

A similar reference is found in the writings of R. Yair

Combined with Asher's more general

21

In short, if Asher merely uses Al fasi as
a peg on which to hang the Ashkenazic halakhah, then the presence of the RIF iv'\u

■

Mishneh Torah; he criticizes that work primarily for its author's failure to 

provide sources and argumentation for his rulings.57

Bachrach in the seventeenth century.59

halakhic authority.58

his attitude toward the halakhic authority of the Mishneh
Torah of Maimonides.55



statement that the Torah of Ashkenaz is to be preferred to that of Sefarad
(Resp. Ha-ROSH 20:20), these citations indicate a fundamental objection to the
Mishneh Torah on the basis of its faulty halakhic content. Such an objection
moves well beyond methodological critique. Not only is RAMBAM criticized for
his lack of sources; his very authority and reliability as a posek is now
called into question. The Sefardic halakhic tradition as codified in the
Mishneh Torah is now seen as inferior in substance and intellectual power to
that of the Tosafists.

When we discuss R. Asher's stance as a critic of the Mishneh Torah, we
must distinguish among the various forms and approaches which such criticism

has assumed in the rabbinic literature. These approaches of the authors of the

"Maimonidean 1 iterature"--which includes both commentaries on the Mishneh Torah

and references to RAMBAM1 s decisions in other halakhic works--differ widely.

Twersky suggests that the various criticisms of the Mishneh Torah can be

understood only against the background of

Torah, where stricture and supplement, criticism and commentary, dissent and

elaboration are inseparable." Accepted as an authoritative halakhic work, the

Rabbis examined it inMishneh Torah was subjected to

accordance with their own understanding of the Talmud or their new insights;

"the results--blanket endorsement, qualified approval, partial dissent, or

Nevertheless, we may classify the major lines of Mishneh Torah criticism

(i.e., negative criticism) under two broad headings: the critique of
The methodological critique finds itsmethodology and the critique of content.

"classic" formulation in the hasagah of RABAD to the Introduction to the
the effectiveness of RAMBAM's work is hampered by his failureMishneh Torah:

R. Asher indeed expresses thisto cite sources and dissenting opinions.
22

"the total reception of the Mishneh

"exhaustive study".

relentless cri tici sm--vary."60



critique (Resp. Ha-ROSH 31:9, 100:2, 94:5), and

to the Code of Maimonides. The second critique, that of content, is first and

most clearly stated in the Introduction to R. Moshe of Coucy's thirteenth

century work, Sefer Mizvot Gadol. R. Moshe describes the dissemination of the

He still notes two difficulties with

the Mishneh Torah as a guide to halakhah: RAMBAM's failure to cite his sources

(the methodological critique) and the fact that "in some cases, the great

pillars of the Torah--RASHI, R. Tam and R. Yizhak--disagree with (RAMBAM's)

For all his admiration for the RAMBAM, so evident in his linguistic

This critique of halakhic content

is also reflected by ROSH, in his attitude toward the Sefardic halakhah and in

the responsum cited by Luria and Bachrach.

According to the "scholarly consensus", ROSH will disagree with RAMBAM, to

be sure, when the sources call for such disagreement. According to this

critique, as a general rule RAMBAM is to be rejected whenever the Tosafot

deduces a conflicting conclusion. Such a critique procedes far beyond the

"independence of halakhic judgement" posited by Tchernowitz and others. It

involves the a priori adherence to a principle of halakhic decision. Such a

critic, no longer "independent", is actually pre-committed to favor of the
If this is true of R.rulings of a particular school of halakhic thought.

Moshe of Coucy, who quotes the RAMBAM on every page, it is certainly true of
In fact, one might posit a further aspect ofthe ROSH, who does not.

while SeferMaimonidean critique which distinguishes ROSH from some others:
Mizvot Gadol declares that the halakhah follows RAMBAM except in cases where

23

Mishneh Torah throughout the Jewish world, and his own work is suffused with 

the language and spirit of the RAMBAM.

we have seen, contemporary 

scholarship tends to see this methodological critique as Asher's real objection

rulings."

style and in his halakhic thought, R. Moshe rejects Maimonides' rulings when 

they conflict with those of the Tosafists.62



the Tosafot disagree, ROSH makes no such declaration. R. Moshe grants to the

If we are to

his anti-Maimonidean halakhic bias.

such an a priori anti-Maimonidean halakhic tendency in the ROSH. On the
even those who conclude that Asher maintains an attitude ofcontrary:

scholarly objectivity toward the Mishneh Torah's rulings accept the view that

ROSH shows great respect and deference for RAMBAM's halakhic authority and

prestige. If R. Asher has any general criticism of the Mishneh Torah, in their
view, it is the methodological critique; on the other hand, while disagreeing
with RAMBAM on those occasions where he is judged to be wrong, Asher
acknowledges Maimonides' greatness as a posek. As we have seen, the consensus
scholars base this conclusion primarily upon evidence culled from the responsa

We find, however, that such evidence is far from conclusive. Aof R. Asher.
careful examination of certain key responsa, frequently cited by scholars as

proof of Asher's deference to RAMBAM, reveals that these responsa in fact point

toward the opposite conclusion.

This responsum is cited by Weiss to show thatA) Resp. Ha-ROSH 32:11.

ROSH will follow the opinion of RIF and RAMBAM, even when other authorities

disagree with them, because the Spanish communities accept the decisions of

The case concerns a woman suspectedthese two eminent poskim as authoritative.

After witnesses testify to adulterous conduct,of adultery with a certain man.

Should she be separatedthe woman is divorced and marries her illicit lover.
The operative Talmudic passage (Yebamot 24b) states:from her new husband?

24

conclude, along with the consensus, that Asher "admires" the halakhic authority 
of RAMBAM and shows deference to him, we must account for these indications of

Asher, for his part, makes no such claim.
Mishneh Torah authoritative status, whose rulings are to be followed unless 
otherwise noted.

4

As we have noted, the "scholarly consensus" does not detect such a bias,



^□xRASHI (s.v. )

RIF (fol.

x1? ]yu3n

RAMBAM follows Alfasi's

In his Halakhot 2:8, Asher deftly avoids the

In the responsum, ROSH begins by arguing that RASHI's position is

the correct one; the need to safeguard the status of the children of the first

husband is at issue here, while evidence from other Talmudic sources shows that

the status of the second husband's children is not at issue. "Nevertheless,
since most of these regions decide according to RIF and RAMBAM", and since the
woman has no children by the second husband, we require the divorce. It must
be noted, however, that ROSH adds that in this case, even RASHI would agree
that a compulsory divorce is warranted. Moreover, this position is followed by

do

grounds),ROSH concludes that 'jyiam ^yon ■jn’psa xc'py

Does this responsum demonstrate an attitude of halakhic deference by ROSH

At most, it shows his acceptance of a juridical fact:toward RIF and RAMBAM?

that for his correspondents, the Spanish Jewish community, Alfasi and

Working within thisMaimonides are the dominant halakhic authorities.

juridical context, ROSH follows the Sefardic position on a sensitive matter of

marital law, even though in principle he sharply disagrees with that position

(

, no Talmudic base whatever).
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the Tosafists and R. Meir of Rothenburg, Asher's teacher (Hil. Ha-ROSH, loc. 

cit.). While the Ashkenazim would require the divorce on other grounds thaY 

RIF/RAMBAM (and while RIF disagrees with the Ashkenazim on these very

□ ’3D Tl’? E7'»X"l3 .

6a) writes: x1? ]yu3n d’3“3 n1? 'yax , i. e., the "children" are those 

she had by her second husband (the illicit lover).
I'?'approach in Hil. Sotah 2:13.

question of whether these are the children of the first or the second 
husband.

x§n33>n’:’ U7’ D’33 m’? px®

explains that this refers to children she had by her first husband.

xnnio 33’X?o x1? mo kxt>d. j, e,, the Sefardic tradition rests upon

He further justifies his ruling on the grounds



!l

reject. This responsum does not prove an admiration for the halakhic rulings

It shows rather Asher's clear preference forand traditions of RIF and RAMBAM.

the Ashkanazic halakhic tradition, which in this case is clearly at odds with

that of the Sefaradim.

B) Resp. Ha-ROSH 94:5.

; p.
254).

judge between their greatness (
is equal in authority to the three scholars ranged against him. Once again, a

closer look at what Asher actually says undermines the conclusion drawn from
this responsum. The case involves a scribe who, through negligence, loses
legal documents which grant a plaintiff the right to collect damages from a
defendant. Is the scribe liable for the damages caused by his negligence? The
questioner, Asher's correspondent, cites RAMBAM, Hil. Sekhirut 2:3, which rules
that the scribe, who acted as an unpaid bailiff (shomer hinam) is indeed
responsible for these damages.

He adds that we should
rule in their favor, rather than according to RAMBAM, who offers no

Moreover, we should also favor theargumentation in support of his decision.
other three sages because they are of greater halakhic authority than RAMBAM

It is here that ROSH makes the statement
"It is not that I have the power to decide between

their greatness", to distinguish between greater and lesser halakhic
authorities, but rather he does so on the basis of "the tradition which I have
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though R. Yizhak, RIF and RABAD rule against him:
’mon’? mo

Zafrany points to this responsum as evidence that

ROSH recognized RAMBAM as a prestigious legal authority

that Ashkenazic authorities would also^gree^ with the final decision, albeit 

for different reasons, reasons which the Sefardic tradition would actually

R. Asher is unwilling or unable to decide a case against RAMBAM, even

X3 min

( noona
1’3031

upon which Zafrany relies:

In his answer, Asher remarks that the other 

three poskim disagree with this ruling of RAMBAM.65

"I do not have the power to

’□ E7W Thus, RAMBAM

"ini’ o’x'jdio T»n^).



received ( Contrary to Zafrany, Asher
does decide between the greatness of the the RAMBAM and the other poskim. He

This responsum, then, does not provide

evidence of Asher's halakhic deference to RAMBAM. It shows instead his

readiness to downgrade RAMBAM's halakhic prestige as compared with the other

scholars. In contrast to his questioner, ROSH portrays himself as representing
a Torah tradition in which RAMBAM is not held in particularly high regard.

C) Resp. Ha-ROSH 43:6. This brief responsum is cited by Freimann as

evidence that ROSH regards Maimonides as equivalent in halakhic authority to

the luminaries of the Tosafist school. For Weiss (p. 66), this responsum

demonstrates R. Asher's "extraordinary respect" for Maimonides as well as his

Once again, Asher's words do notreluctance to disagree with his rulings.

justify such conclusions. ROSH is asked whether a husband may be coerced to

C
That ROSH clearly favors

In this responsum as
He does so on the grounds that,well, he argues against the use of coercion.

inasmuch as the great poskim are divided on the issue, why should we allow the
coercion with the attendant risk that such a process will produce an invalid

70fundamental dispute with Maimonides.
All rulings made untilthis position applies only to future cases.statement:
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get? "Whoever coerces a get based on this claim is guilty of multiplying 

mamzerim in Israel." A stronger denunciation of RAMBAM's position is hardly

imaginable; Yosef Karo regards this responsum as evidence of Asher's

At this point, ROSH issues a qualifying

consensus of his teachers and is willing to rely upon that evaluation in 

rendering halakhic decisions.66

presents this criterion of evaluation, not as his own invention, but as the

na’JO’pn naynuzc.’ nyinuzn

divorce his wife when the wife claims that he is physically loathsome to her 

’^y o’xn answers that while RAMBAM would allow coercion

in such a case,67 R» Tam and R« Yizhak disagree.68

the Tosafists' position is evident from his Halakhot.69



now in accordance with RAMBAM’s position are allowed to stand ( rum no

).■» wy

let us not multiply cases of mamzerut. If he declares
invalid all those decisions made previously in accordance with RAMBAM, he will
singlehandedly create a large number of mamzerim! He therefore lets those old
rulings stand, but he states unequivocally that, from now on, the halakhah must
follow the Tosafists rather than RAMBAM.

He rules
that, if a community customarily follows the Mishneh Torah and decrees that

"we have no power to dispute them and annul theircoercion is warranted,
ordinance." In addition, RASHBA argues in favor of RAMBAM’s position on the
basis of Geonic precedent.
community change its practice.

D) Resp. Ha-ROSH 46:1. Weiss, Freimann, Tchernowitz and Kahana all refer

IIauthor!ty. The operative phrase:

T’DriD V”t "—"I dare not be lenient in this matter, since
the RAMBAM has ruled stringently"—is said to prove that ROSH draws back from
accepting a ruling of the Tosafists because this would contradict the Mishneh

In this instance, as well as those analyzed above, the situation doesTorah.
not conform to the understanding of the "scholarly consensus." The case

Subsequently,concerns a woman who was divorced by means of a conditional get.
ROSH states that,

since his questioner did not provide the reasoning of those who challenge the
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A much better example of respect and 
admiration for RAMBAM is provided by RASHBA on the very same issue.?!

Freimann, as proof of his reluctance to disagree openly with the Mishneh Torah. 
It is much more probable that Asher is motivated by the same principle which he 
mentions earlier:

Since Asher argues forcefully, here and in his Halakhot, 
against the RAMBAM position, we cannot regard his decision, as do Weiss and

a challenge was raised against the validity of the get.

ROSH, as we have seen, demands that such a

to this responsum as an example of R. Asher's deference to RAMBAM’s halakhic



In Gitin 84b, Rava

ROSH adds that "the Geonim"

ROSH,

Gerushin 8:4, clearly rules that a tenai written into the document before the

completion of the toref renders the get invalid. Nevertheless, later in the

responsum, ROSH accepts this get as valid, largely by disqualifying the tenai

i tsel f.

that there is no "tenai" that can disqualify the get. Indeed, a number of

effect. Nevertheless, ROSH follows

who do require tenai kaful.
The

Why, he asks, does Asher not "dare" rule

leniently in the face of RAMBAM's ruling concerning the placement of the tenai

while explicitly contradicting him on the issue of technical vocabulary? He

indicates that the difference lies in the intellectual tradition which each

On the requirement of tenai kaful, ROSH is supported byposition represents.

"all the sages of France and Germany", whereas his idea that a tenai written
before the toref is valid does not enjoy such wide approval among the

Does this responsum show Asher's respect for RAMBAM and aAshkenazic scholars.
Yet in theThe beginning apparently does.reluctance to rule against him?
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On the other hand, R. Yizhak the Tosafist interprets the 

passage in such a way that the get in question would be valid.74 

however, does not wish to be lenient in this matter, inasmuch as RAMBAM, Hil.

poskim do not require tenai kaful in the particular form of stipulation 

involved here; in fact, ROSH cites RAMBAM (Hil. Ishut 6:17) who rules to this

In other words, ROSH explicitly rejects the 

position of RAMBAM in order to accept the northern European tradition.75

document, he must discuss the problem at some length.

declares that the writhg of a stipulation (tenai) in the get before the 
A

completion of the toref72 renders the get invalid.

follow Rava.75

"all of the sages of France and Germany"

contradiction between the latter part of the responsum and the earlier section 
does not escape Yosef Karo.75

He does so by noting that the stipulation written into this get is not 
framed as a tenai kaful. The improper wording nullifies the stipulation so



very same responsum, Asher proves his preference for Ashkenazic tradition over

Maimonidean halakhah and his willingness to reject the RAMBAM by name.

uni field Tosafist ruling.

How do the results of our analysis affect the "scholarly consensus" on

the attitude of ROSH to RAMBAM? In all four of these responsa, R. Asher
explicitly rejects the ruling of Maimonides on an important halakhic issue. In

!all four, ROSH prefers the Ashkenazic legal tradition to that represented by

In 43:6, he decries RAMBAM's position in especially strong language.RAMBAM.

In 94:5, reporting a tradition he has received from his teachers, he declares
RAMBAM in several to be halakhically inferior to RIF, RABAD and R. Yizhak. The

"scholarly consensus" relies on these sources to prove R. Asher's great esteem

for Maimonides the halakhist; in fact, the very words of these responsa reflect

the dominance of Ashkenazic halakhah'

halakhah of RAMBAM.

It is true that, when referring toconfused with an attitude of deference.

RAMBAM, Asher maintains a tone of respect and restraint. This language,

however, more likely reflects his juridical context rather than a supposed
R. Asher served as a rabbi in a communityattitude of esteem and admiration.

in which Maimonides was regarded as the supreme halakhic authority (32:11). In

Toledo itself a takanah was adopted in 1305 (the year of Asher's arrival)

Whether he liked it or not, Asher had to

Certainly, ifoperate within a community in which RAMBAM was greatly admired.
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he hoped that his rulings would win acceptance among the members of the 

community, he could not exhibit a pugnacious attitude to that community's most

It is to be expected, then, that Asher will refer to RAMBAM

Here,

Asher shows "deference" to RAMBAM only where he is not contradicted by a clear

jyjn Asher's thought^as against the

The lack of open bellicosity on Asher's part should not be

exalted posek.^8

declaring that virually all halakhic questions would be decided according to
77 the decisions in the Mishneh Torah.



with expressions of courtesy and respect; indeed, he does the same with other

sages whose rulings he cites in his responsa and Halakhot. What is noteworthy

is that, alongside these expressions, ROSH firmly rejects RAMBAM's decisions
iand explicitly describes him as inferior in halakhic status to other

authori ti es. These responsa simply do not support the view of the "scholarly

consensus" that Asher was an admirer of the halakhah in the Mishneh Torah. On

the contrary: they demonstrate that Asher's objection to RAMBAM's Code rests

A word of caution: no attempt should be made, on the basis

responsa alone, to prove R. Asher's anti-Maimonidean halakhic bias. Such a

conclusion would suffer from the very methodological defects discussed in Part

III of this Introduction. We can, however, utilize this evidence to challenge

the accuracy of the "scholarly consensus" which bases its conclusions

concerning Asher's attitude toward RAMBAM and the Sefardic halakhic tradition

in large part upon these responsa. In short, the evidence cited by the

"consensus" does not support those conclusions; the supposed certainties revert
Is there a tendenz in the Hilkhotto uncertainty and unanswered questions.

Does ROSH seek to forge a synthesis between Sefardic and AshkenazicHa-ROSH?

halakhah, or does he attempt to enthrone the latter at the expense of the

Does he show an anti-RAMBAM trend in his halakhic rulings? Answers toformer?

these questions are basic to a proper understanding of Asher's role in the

history of the halakhah; the absence of such answers, the depth of uncertainty

Elinson writes that Asher shows a clear

Sefardim.

Zafrany answers that ROSH does not show suchrulings on controversial issues.
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not only its methodological shortcomings but upon its halakhic inferiority. _ r
these

R-
; 1

is clearly illustrated in the recent exchange between Elyakim Elinson and David
79Zafrany in the pages of Sinai.

preference for Ashkenazic (and especially Tosafistic) halakhah over that of the 

ROSH indicates this preference at times by totally ignoring RAMBAM's



a pro-Ashkenazic bias; rather, his approach to halakhic decision is one of

strict independence. He does cite numerous post-Talmudic authorities

(one-third of whom are Sefardim or from Provence), but his decisions are based

solely upon his own analysis of the Talmud itself. Similarly, Zafrany objects

to the argument that ROSH overlooks the RAMBAM. True, Asher objects to the

Mishneh Torah on methodological grounds (Resp. Ha-ROSH 31:9), but this fact

proves that he did not ignore it. It is simply the practice of R. Asher to

collect the writings of all the poskim on a particular issue, to examine them

in the light of the sugya, and then to decide which to include and which to

omit from his Halakhot. The RAMBAM receives this treatment from ROSH, just as

do the other authorities. In his response to Zafrany, Zlinson points to the

halakhic disagreements between the TUR and the Beit Yosef as evidence of the

disparity between the Ashkenazic tradition, represented by TUR and ROSH, and

"There is no roomthe Sefardic tradition, crystallized in Maimonides and Karo.
for debate among contemporary scholars" over the simple fact that ROSH prefers
the halakhah of Ashkenaz to that of Sefarad. Of course, the Elinson-Zafrany

Elinson claims that even a beginner in
;•) is aware of the halakhic differencesTalmudic studies (

80 Zafrany, the author of a thorough research into thebetween ROSH and RAMBAM.
halakhic methodology of R. Asher, is no beginner, and he contends that the ROSH

The debate continuesshows no bias against the Sefardic halakhic tradition.
over the most basic questions concerning ROSH and his role in halakhic history.

the conclusions of the scholarship on R. Asher and hisTo summarize:

relationship to Maimonides and Sefardic halakhah cannot be accepted with any
The evidence cited by "consensus" scholars is oftendegree of certainty.

We
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ambiguous; at times, it contradicts the very conclusions they draw from it. 

are still debating the basic and fundamental questions concerning Asher's

exchange is just such a debate. I



halakhic tendency; firm and sure answers to those questions await a more
precise study of the ROSH.
Part III. Toward a Methodology for the Study of Hilkhot Ha-ROSH.

Wei ss,
Tchernowitz, Freimann, Elon and Zafrany base their findings upon statements
made by ROSH in his responsa and his Halakhot.
constitute systematic and exhaustive descriptions by ROSH of his halakhic
tendenz. They are isolated remarks, scattered throughout his literary corpus,

ad hoc observations that make no pretense of system or consistency. The

problems of basing general conclusions concerning tendenz upon such evidence

are obvious. We have already seen that the evidence itself is contradictory,

that sources exist in which ROSH declares himself agai nst the Sefardic halakhah

and against the RAMBAM on grounds of halakhic content. We have also seen that

scholars to prove Asher's desire for halakhic

synthesis and his positive attitude toward RAMBAM's halakhic authority actually

Whichever side is correct, if we wishtends to prove the opposite conclusion.

to arrive at firm answers to the fundamental questions posed by this study, we

must forge a new methodology for the analysis of the ROSH, one which

concentrates not upon his isolated, chance statements about his work but upon

the content of that work, upon the actual halakhic corpus of R. Asher.

Facing a similar problem in the research of the literary development of

the Babylonian Talmud, Abraham Weiss offered a diagnosis very much akin to the

81methodological approach suggested in this study.
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The absence of solid, widely-accepted conclusions concerning R. Asher's 

halakhah results from the methodology pursued by the scholars.

i

In my opinion, the sole reason for the failure of scholarship to 
answer this question (of development) is that it has sought to 
solve it from 'the outside in.' By this I mean on the basis of 
some chance and often ambiguous statement in the Talmud itself, 
or on the basis of some statement among the ri shonim. At times 
these statements were expressed obiter dicta and in relation to

These sources, however, do not

evidence cited by the "consensus"



Scholars have

based their theories upon scattered statements by Asher or by other

authorities, even though the precise meaning of these statements is often

equi vocal. Even when the scholars have studied the actual Hilkhot Ha-ROSH,

they have utilized the material as illustrative of the theoretical conclusions

drawn from Asher's chance remarks about his work, his view of RAMBAM and so

Weiss' prescription for a proper methodology for the literary study offorth.

the Talmud fits just as well the study of the ROSH:

the Hilkhot Ha-ROSH itself, of its use of source materials and of the actual

halakhah it produces.

Haym Soloveitchik stresses methodological concerns as the essence of his

Much of the scholarship in

the field has taken the biographical approach; Soloveitchik prefers the

"The subjective, the revolutionary, the historic in law revealssuccessors.
itself only to a thematic treatment." Soloveitchik proposes a thematic
treatment of the halakhic works of R. Avraham b. David of Posquieres in order
to measure the effect of RABAD on contemporary Provencal thought, his influence
on the Gerona school (RAMBAN and others, who received the Torah of RABAD), and

Only in this manner can we
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his impact on subsequent methods of codification.
see RABAD "from the perspective of the immanent evolution of the discipline."

particular sagefwitl

■

!

thematic approach, devoted to discerning the Talmudic interpretations of a 
a.

i those of his predecessors and his impact upon his

"lover's quarrel" with halakhic historiography,82

such an approach should be

"from the inside out", drawing its conclusions only after a careful analysis of

some other subject; yet the scholars have built mountains of 
conjecture and entire theories concerning the literary development 
of the Talmud upon these statements. In my view, however, a 
solution to this problem can come only from 'the inside out', 
i .e., by means of a content and textual analysis of the Talmud 
i tsel f... _ •/ p a,

-KOT?
Weiss' judgement of^the current)!!terary scholarship on the Talmud applies as 

well to the "scholarly consensus" we have seen on the ROSH.



that shall be attempted here. The

assessment of R. Asher's relationship to the various Torah traditions extant in

refuted largely because the methodology employed by the scholars hardly

suffices for such an assessment. A sufficient methodology must be based, not

only on statements made by Asher and others about his work but on a careful

study of that work itself. That study must address itself to three major

1) How does R. Asher utilize the post-Talmudic sources available toquestions:

2) What is the relationship of the halakhah of ROSH to that of RIF andhim?

RAMBAM, the authoritative decisors of Spanish Jewry in his day? 3) To what

extent does the halakhah of R. Asher influence the decisions of subsequent
codi fiers?

1) How does R. Asher utilize the post-Talmudic sources available to him?

Zafrany points to the fact that ROSH possessed a wide range of post-Talmudic

halakhic literature and that his method was to collect the halakhic material

As
I

adequate; it certainly conforms with the view held by Zafrany among others that

R. Asher displays enormous independence of critical judgement, subjecting the

sources to careful scrutiny before deciding, on the strength of his own

Yet to understand ROSH's methodology we mustopinion, the proper ruling.84

It is notascertain whether there is a method in his choice of materials.

enough to say that "R. Asher bases his decisions on the Talmudic sources and
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'glue' holding together the parts of the sugya.

a description of the mechanics of ROSH's work, this explanation may be

It is just such a "thematic approach"

relevant to a particular topic, examine it, and determine which of it to

..83include in his work, "as

his day, of his attitude toward the halakhah of the RAMBAM, of his general 

tendenz (if any) in composing his Sefer Halakhot is a crucial prerequisite to 

an adequate evaluation of his role in halakhic history. The findings of the 

"scholarly consensus" are inadequate, uncertain and easily challenged or



not on the precedents set by post-Talmudic authorities." If the ROSH

particular school or tradition, then the halakhot he deduces from these
passages will inevitably reflect the legal approach of that school. No scholar

approaches the task of codification by divorcing himself from his tradition of

learni ng. The halakhist studies the Talmud, but he sees it through the filter

of the tradition he has received. He may break with that tradition on a number

In a well-known passage, ROSH declares that a posek
should rule according to his own understanding of the Talmudic sources, even if
that understanding conflicts with the rulings of the geonim or other
post-Talmudic authorities. If, however, that posek consistently bases his

tradition, we must conclude that his independence of judgement is restricted to

the classrooms and hallways of a particular yes hi vah. This study seeks to

determine whether ROSH's use of his sources is balanced, befitting an

"independent" thinker, or whether he tends to favor one of those traditions by

consistently interpreting the Talmud according to the teachings of that

tradi tion.

2) What is the relationship of the halakhah of ROSH to that of RIF and
Asher wrote his compendium while serving as rabbi of Toledo; hisRAMBAM?

halakhic teachings and rulings were addressed to an audience accustomed to i

looking upon Alfasi and especially Maimonides as their supreme legal
For his part, Asher was a disciple of halakhic traditions thatauthor!ties.

A proper understanding of hisdiffered from that which dominated in Spain.

disposition toward that Sefardic halakhic school.
holds that ROSH admired the Alfasi and the RAMBAM; his real objection to the
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lasting influence upon the halakhah must take into account his attitude and

The "scholarly consensus"

consistently interprets those sources according to the understanding of a

"own" understanding upon interpretations stemming from a certain intellectual

of points, but as a posek his tendency is toward continuity rather than 

revolutionary change.85 Tn a wAll-knnwn mcca™ 86



latter's Code was based on methodological grounds, its failure to cite sources

and argumentation, rather than on a thoroughgoing disagreement with its

halakhic content. Our analysis thus far has shown that this consensus view is
seriously flawed. We cannot declare that Asher "admired" the RAMBAM's halakhic

authority on the strength of the evidence cited by the "scholarly consensus".

On the other hand, we cannot base a contrary view on that same evidence, which

after all consists of isolated and ambiguous statements by ROSH and others.

The task demands a careful determination of Asher's halakhic stance on each

issue and the comparison of that stance with the ruling as codified in the

Mishneh Torah (as we have seen, RIF and RAMBAM are nearly always in agreement

concerning halakhic matters). If the "consensus" view is correct, we should
discover that, in the main, Asher accepts the halakhah according to RIF and
RAMBAM while adding to it the Talmudic sources on which the halakhah rests,
along with the comments, of various rishonim. If, however, the halakhah in the
ROSH consistently differs from that found in the Sefardic code; if Asher

it so that the law
differs significantly from the corresponding ruling in the Mishneh Torah, then
we will have to conclude that the halakhah of R. Asher diverges from that of

We will have to conclude that,RAMBAM and is based on different sources.
despite various honorific expressions he scatters throughout his responsa, ROSH
does not "admire" the RAMBAM so much as pose a halakhic challenge to him. And
we will have to conclude that R. Asher seeks not only to replace the code of
Maimonides with a tool which is superior from a technical and methodological
standpoint; rather his tendenz is to provide a new halakhah to the Spanish

If this proves to be correct, we may then draw upon our findingscommuni ty.

emerges from a synthesis of different traditions or reflects a bias toward a
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concerning Asher's use of his sources to determine whether this "new" halakhah

continually rejects the Maimonidean ruling or "adjusts"



particular halakhic school of thought.
3) To what extent does the halakhah of R. Asher influence subsequent

codifiers? In one sense, this question has already been addressed in the

The aim of
the present study is somewhat different, however. It is a well-known fact that

ROSH was accepted among his successors as a halakhist of enormous prestige;

Jacob b. Asher built his TUR on Asher's work and Yosef Karo, indeed, includes

him as one of the three "pillars of the law". The goal here is to gauge the

reaction of the subsequent codifiers to ROSH's halakhah, as it relates to the

If, for example, the halakhah in the ROSHtradition of RIF and RAMBAM.

constitutes a thoroughgoing rejection of or challenge to the authoritative

Sefardic poskim, we would expect that this fact would be registered by the

Their reaction to this fact might assume any one of asubsequent authorities.

they may accept the approach of R. Asher, they may reject himnumber of forms:
in favor of a defense of RIF/RAMBAM, or they may attempt to compromise between

We would certainly expect, however, that the conflictthe two positions.

between these two great "pillars of the law" will be a significant
IThe reaction to the clash between ROSHpreoccupation of the later halakhists.

and RAMBAM, in short, would become a principal feature of the subsequent

intellectual history of the halakhah.

To carefully analyze the entire Hilkhot Ha-ROSH would excede the scope of

A selection has been made to provide a good representativea dissertation.

The sections to be studied:sample of Asher's halakhic corpus.

1) All of Gitin.
I

2) Kiddushin, chapter one.

3) Ketubot, chapter one.
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research of Yizhak Ze'ev Kahana, who demonstrates the widespread influence 

exerted by the Hilkhot Ha-ROSH following the death of its author.®7



4) Baba Mezia, chapter one.
5) Baba Batra, chapter one.

This sample provides a significant body of Talmudic/halakhic material from
tractates that have become "classics" in the world of Jewish learning. An
attempt has been made to avoid areas of the law which correspond to Shulhan
Arukh Orah Hayim, since we can expect wide variations in local custom in the
areas of liturgy, holiday observance and so on. However, material within our
five tractates which does touch upon Orah Hayim will be considered along with
the rest of the Halakhot.

The material in the Hilkhot Ha-ROSH will be divided, in the first
These stem from

Subdivisions will be made
within each si man (identified by small Latin letters) for each distinct

In every

be noted; where Asher departs from the text of Talmud or RIF, the source of his

A narrative summary of ROSH's discussion will follow,words will be indicated.

In cases where this ruling isconcluding with the ultimate halakhic ruling.

ambiguous, the position of Ya'akov b. Asher, both in the TUR and in his Kizur

his father's ruling.

explication of the Talmudic sugya itself, except in cases where the

understanding of the halakhic ruling requires it.
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A comparison will be made between every halakhah in the ROSH and its

These will be located by means of

■

!

Piskei Ha-ROSH, will be consulted and will serve as an authoritative guide to

The summaries provided here will not deal with the

halakhic unit, i.e., a passage which stands on its own thematically.

unit, the extent of Asher's linguistic dependence upon the Talmud or RIF will

instance, according to the simanim found in the text itself, 

the hand of Ya'akov b. Asher, author of the TUR.8^

corresponding number in the Mishneh Torah.

the standard apparatus: Ein Mishpat/Ner Mizvah8^ to the printed editions of 

the Talmud, the traditional commentaries to the Mishneh Torah, Karo's Beit



Other sources will be consulted as
As Asher himself points out (Resp., 31:9), the source of a ruling inneeded.

the Mishneh Torah is not always clear. In the event of uncertainty, we shall

follow the derivation given by a majority of the traditional commentators.

In the event of a divergence or dispute between ROSH and the Mishneh

Torah, subsequent poskim will be consulted to determine to what extent they

were conscious of the disagreement. Indeed, these codifiers are often a sure

indication that a disagreement exists. These consist, first and foremost, of

the TUR and the Beit Yosef. When other commentators and poskim provide

This isanalyses of the issues in dispute, their works shall be cited.

especially true of the commentary of R. Nissim of Gerona (RaN) to the RIF.

Although he does not cite Asher's work (and apparently did not see it), he

In this he mirrors Karo

Additionally, the commentaries appendedand Vidal of Tolosa's Hagid Mishneh.

to the ROSH in the printed editions will be utilized when necessary and

helpful.

Only whenThe study does not make systematic use of manuscript variants.

differing texts and readings are possessed by subsequent poskim shall this

The main concern is not to produce a "critical edition" ofissue be raised.

the ROSH, but rather to read him as he was read by his successors, in order to
determine his role and influence in halakhic history.

AlthoughThe findings of this study will be presented in the Conclusion.
the use of selection in the study of the ROSH necessarily renders these

which we may draw reasonable conclusions.
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findings tentative, the bulk assures that definite trends will emerge from

In truth, whatever its deficiences, 
A

frequently discusses the halakhic positions that are crystallized in the ROSH 

and contrasts them with the ruling of Maimonides.^0

Yosef and Sirkes' Bayit Hadash (BaH) to the TUR, the commentary of R. Eliahu 

the "Gaon of Vi Ina" to the Shulhan Arukh.



study of the RUSH than have been reaped by- the- "scholarly consensus".

Ultimately, the best way in which to judge the achievements of a halakhic

authority and his influence over those who followed is to read, carefully,

critically and comprehensively, the words of his own halakhic works.

i
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this study hopes that its methodology will pay much surer dividends in the 
heretofore-

I



NOTES TO INTRODUCTION

n. 22.

In fact, much of

94, 1984, pp. 275-283), and Elinson (Sinai,v.

■

5Y.Z.
Kuk, 1973,

K ■

!

(Si nai, 
191).

Sein Leben und Wirken", J JLG,

?0n the tradition of Torah study in Provence, see B.Z. Benedict, "Le- 
Toldotav she! Merkaz Ha-Torah be-Provence", Tarbiz, vol. 22, 1951, pp. 85-109, 
and I. Twersky, RABAD of Posquieres, Philadelphia, JPS, 1980.

®David Zafrany provides a complete list in his Darkhei Ha-Hora'ah she! 
Ha-ROSH, Unpublished Doctoral Dissertation, University of Tel Aviv, 1980.

^Editio princeps: Constantinople, 1517.

10R0SH makes extensive use of RAMBAM's Mishnah commentary in his 
preparation of these works; see Freimann, "Ascher ben Jechiel", p. 296.

i

I

I
I

13See, for example, the "Kelalei Ha-ROSH" in Yad Malakhi, ed. Berlin, 
1852; Sedei Hemed, Warsaw, 1898-1912, vol. 6, chapter 11; Introduction to

42

i
i>

ll-For a study of the structure of Tosafot Ha-ROSH, see E.E. Urbach, 
Ba'alei Ha-Tosafot, Jerusalem, Bialik, 1981, pp. 586-599.

l^Freimann, "Die Ascheriden", pp. 173-174; Zafrany, Darkhei, p. 11.

n

The introduction to the Beit Yosef, for 
decide the halakhah in cases of disagreement among the major poskim. Only 
incidentally does Karo mention that he intends to elucidate those sections and 
rulings of the Mishneh Torah which require commentary. In fact, much of 
Karo's monumental work is a commentary on RAMBAM, frequently defending him 
from the contradictions raised against his halakhah from the opposing Tosafist 
legal tradition. The- naturally leads to the suspicion that Karo, in the Beit 
Yosef, actually seeks to establish the supremacy of Maimonidean halakhah by crafting a systematic theoretical defense on its behalf.

4See the articles by Elinson (Sinai, v. 93, 1983,• pp. 234-244), Zafrany 
*“ v. 95, 1984, pp. 189-

iResp. R. Bezalel Ashkenazi,

2Introduction to Beit Yosef.

3An introduction may present the author's aims and intentions without 
assigning sufficient weight to them. ~ 
example, would lead us to believe that the work's primary function is to 
decide the halakhah in cases of disagreement among the major poskim. Only

Kahana, Mehkarim be-Sifrut Ha-Teshuyot, Jerusalem, Mosad Ha-Rav 
pp. 14ff; Alfred Freimann, "Die Ascheriden", Jahrbuch der Judische 

Literarischen Gesellschaft (JJLG), vol. 13, 1919, p. 174; i.H. Weiss, Dor 
Dor ve-Dorshav, Vienna, 1893, vol. 5, p. 141. R. Asher himself is welT^Fware 
of Maimonides' standing as supreme halakhic authority in Spain; see Resp. Ha- 
ROSH 32:11. This tendency to establish one posek as the absolute author!ty 
within a particular jurisdiction is given the approval of RASHBA (Resp., I, n. 
253), Asher's older contemporary in Spain.

^Alfred Freimann, "Ascher ben Jechiel. 
vol. 12, 1918, pp. 237-317.



n. 123.

n. 1.n.

2, p. 296, is a typographical

pp.

see Urbach, Ba'alei

28introduction to Mishneh Torah.

i
3°See note 8, above.

i
29y.Z. Kahana, "Ha-Pulmos seviv Kevi'at Ha-Hakhra'ah ke-RAMBAM", Mehkarim 

be-Sifrut Ha-Teshuvot, Jerusalem, Mosad Ha-Rav Kuk, 1973, p. 10.

Halakhot which indicate that he is in Spain.

l^See note 6, above.

20The citation "66:1" in Freimann's n. 
error.

the discussion by Azulai in Shem Ha- 
.. Zafrany, Darkhei, p. 207, argues

31lbid., pp. lOOff.
Ha-Tosafot, p. 599, n. 49.

2^Haim Tchernowitz, Toldot Ha-Poskim, New York, 1947, vol. 2, 
144-160. ---------------------------

l^H.J. Michael, Or Ha-Hayim, Frankfurt, 1891, pp. 259-260. 

l^See Resp. MaHaRaM Padua, n. 39, and Resp. Havat Yair, 

16Perishah to TUR HM 406, 

l?Vienna,

Korban Netanel, appended to the beginning of Hilkhot Ha-ROSH, Shabbat, in the 
Vi Ina edi tions of the Talmud.

22For a sharp critique of Tchernowitz's conclusions, 
Ha-Tosafot, p. 599, n. 49.

2^Ibid., esp. pp. 598-599.

24Menahem Elon, Ha-Mishpat Ha-Ivri, Jerusalem, Magnes, 1973, pp. 
1035-1037; pp. 1013-1017. I he second (and more lengthy) section deals with 
Asher's methodological criticism of RAMBAM, making no reference to any 
substantive disagreement of ROSH with the halakhah of the Mishneh Torah.

Ba'alei 
In

7, and Siftei Kohen, SA HM 350,
1893, vol. 5, pp. 61-67.

^Weiss derives this conclusion from remarks in various of Asher's 
See p. 62, n. 5.

2^Ibid., p. 1035, n. 64. Compare W th 
Gedolim, Vi Ina, 1853, on the ROSH (n. 236). _____
that Hilkhot Ha-ROSH was originally an independent work and not conceived as a 
commentary to the RIF.

26Elon, p. 1060. The same conclusion is drawn by H.J. Zimmels in his 
Ashkenazim and Sefardim, London, Masla, 1976, p. 22: "Perhaps the greatest 
achievement of R. Asher was to har&nonize the differences which existed 
between the Franco-German and Spamsh schools."

27Elon, pp. 1013-1017.

Zafrany bears out the statement of Urbach, ____
, This conclusion, however, is somewhat inexact, 

the example analyzed by Zafrany, the "anonymous" material cited by ROSH is
43
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To simply state,

See also ed.

!
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Urbach rejects the notion that RUSH /'edited" 
m whichever
For this reason,

Bekhorot.
RAMBAN.

37Resp. MaHaRaM, ed. Cremona, n. 81; ed. Lemberg, n. 426.
Berlin, n. 4.

39Ta-Shema adjusts the assertion of Aptowitzer, Mavo Le-Sefer RA-ABYAH, 
Jerusalem, 1932, p. 372, that French scholars were more interested in RIF than 
were the German scholars prior to the time of RA'ABYAH. Ta-Shema shows that 
in neither center was RIF studied intensively, outside of several exceptional 
cases, before the first half of the thirteenth century. Aptowitzer cannot

drawn from the Tosafot. This would support a conjecture that Asher assumes 
different attitude toward the Tosafot, which may be cited anonymously as 
though it is his own opinion, than he does toward the other rishonim, whose 
words are rightly attributed to their authors. This conjecture, of course, 
must be tested extensively against more of Asher's material. ~ 
however, that Asher cites without attribution the words of others does not 
tell the whole story.

3^E.g., TUR HM 72, 103a.

33As Zafrany notes, Darkhei, p. 185, there is no Alfasi to Nedarim and 
Bekhorot. The Hilkhot Ha-ROSH to these tractates is appended to the work of

38yisrael Ta-Shema, "Kelitatam shel Sifrei Ha-RIF, Ha-RH ve-Halakhot 
Gedolot Be-Zarfat u-ve-Ashkenaz...", Kiryat Sefer, v. 55, 1980, pp. 191-201.

34See also the takanah of the Moroccan Jews (ed. S. Bar-Asher, Jerusalem, 
1977, p. 24), declaring RUSH to be the supreme posek. Zafrany refers to J. 
Faur, "Tosafot Ha-ROSH le-Masekhet Berakhot", Proceedings, American Academy 
for Jewish Research, vol. 33, 1965, p. 65; Faur contends that RUSH compiled 
his Tosafot in order to provide a reliable recension of Tosafot which would 
"mix" the intellectual product of the Sefardic and Ashkenazic academies. In 
Faur's view, this approach was designed to make the Tosafot more acceptable to 
Safardic students. Zafrany, p. 205, believes that similar motives lie behind 
the Halakhot. It should be noted that Faur's thesis concerning Tosafot Ha- 
ROSH is not accepted by Urbach, whose work on the Tosafot dominates the 
research in this field. Urbach rejects the notion that ROSH i"edited" or 
"redacted" a version of Tosafot; rather, he merely copies f/bri 
Tosafot collections were available to him for each tractate* 
in many tractates we find very little material from Spain and Provence 
included within Asher's Tosafot. If there is any "system" to Tosafot Ha-ROSH, 
Urbach concludes, it is a desire to provide a good recension of French (and 
not German) Tosafot to his students in Spain; we might add that, inasmuch as 
Asher was himself a German and a devoted pupil of R. Meir of Rothenburg, this 
French predominance in his Tosafot is further evidence of lack of system. 
ROSH would not have intentionally omitted the German material; rather, he 
copied from the recensions that happened to be in his possession. 
Significantly, Urbach makes absolutely no reference to Faur's article.

35Elon, p. 1036, n. 66, refutes Freimann's conception of the Hilkhot Ha- 
ROSH as a commentary to the Talmud.

3^Irving Agus, Rabbi Meir of Rothenburg, 1947, Philadelphia, JPS, pp. 33- 
34.



^Introduction to Beit Yosef.

^Introduction to Zeidah La-Derekh.
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i

"R. Yizhak Alfasi", 
Abramson cites the major

48pOr a list of the sources cited in the ROSH, see Zafrany, Darkhei, pp. 
239-271. We must consider, in addition, the vast number of anonymous 
citations in ROSH which are actually drawn from Tosafot.

43See especially Shraga Abramson's article, 
Encyclopaedia Ha-Ivrit, vol. 3, pp. 768-771. 
literature on the RIF.

^Introduction, Commentary to the Mishnah. For Maimonides' halakhic 
indebtedness to Alfasi, see I. Twersky, Introduction to the Code of 
Maimonides, New Haven, Yale, 1980, p. 16757

47Resp. Ha-ROSH 43:8.

49Resp. Havat Yair, n. 159. Bachrach, of course, was referring to the 
Tosafot in the printed editions of the Talmud. The Tosafot Ha-ROSH became 
available to East European scholars with their publication in the late

cite RASHBAM's interest in RIF as evidence of a "pro-Alfasi" attitude among 
the French; RASHBAM's colleagues did not share his interest. RA'ABYAH 
apparently inherited his interest in Alfasi from his father; there also seems 
to have been interest in RIF in the yeshivah of R. Yehudah Sirleon, where 
RA'ABYAH studied. This is indicated in the fact that the two tractates of our 
Tosafot which mention RIF most frequently—Berakhot and Hulin—were redacted 
by students of R. Yehudah. See Urbach, Ba'alei Ha-Tosafot, pp. 600-601 and 
pp. 665-667. This, however, does not explain the absence of RIF from the 
Tosafot to the other tractates which emanated from the school of R. Yehudah.

4^But see Urbach, Ba 'alei Ha-Tosafot, p. 551, who warns against taking 
these words of R. Meir too literally. Cften, words of admiration by one posek 
concerning a predecessor has more to do with the matter under discussion than 
with the setting of a consistent rule of halakhic decision-making. R. Meir, 
like others of his generation, saw himself as beholden to his forebears in the 
field of halakhah; this does not mean, however, that he did not regard himself 
as entitled to disagree with the rishonim when the occasion demanded 
disagreement.

4^That is, the interest in RIF did not stem from R. Meir or from his 
"discovery" of this previously-unknown posek. The Tosafists had known of RIF 
for several generations but showed little interest in studying his work. This 
interest developed gradually, over several generations, to the time of R. 
Mei r.

^Letter to R. Yosef b. Yehudah, Igerot Ha-RAMBAM, ed. D. Baneth, 
Jerusalem, Mekizei Nirdamim, 1946, pp. 68-69'. This selection from the letter 
provides as well a revealing glimpse of Maimonides' negative attitude toward 
the student's concentrating upon the dialectics of the Talmud. For him, RIF 
was not only the authoritative halakhic compendium; it was pedagogically 
superior to the Talmud. Thus, he recommends that the Alfasi assume the place 
of the Talmud itself in the yeshivah curriculum.



54Resp. Ha-ROSH 20:27.

II In other words,

Compare this

!

65$ee Magid Mishneh, Hasagat Ha-RABAD, and Hagahot Maimoniot ad loc.

Asher does not object to Maimonides 
to list their sources.

See J. Sarachek, Faith and 
"Helkam she I 

1947, pp. 149-159.

^Introduction to Yam shel Shelomo, Baba Kama and Hulin. 
quotation to Resp. Ha-ROSH 94:5.

Reason,

Y

eighteenth century; see Urbach, Ba'alei Ha-Tosafot, pp. 587-588, n. 8.

50urbach, Ba'alei Ha-Tosafot, p. 598.

51-Haym Soloveitchik, "RABAD of Posquieres: A Programmatic Essay", Studies 
in the History of Jewish Society Presented to Professor Jacob Katz, 
Jerusalem, Magnes, 1980, p. 20.

S^Elyakim Elinson, "Le-Heker Kavei Pesikah shel Ha-ROSH", Sinai, vol. 93, 
1983, pp. 234-235. ----------

53Resp. Ha-ROSH 20:20.

P’oi? kVi x^pn “lyioo Tn

620n Sefer Mizvot Gadol, see Elon, P. 1044-1046.

63see, however, TUR EHE 11, 2/a, and BaH and Peri shah ad loc. These are 
apparently children of the first husband, in accordance with RASHI's 
i nterpretation.

64

S^See the letter of R. Ya'akov b. Asher, published by Alfred Freimann in 
Ha-Soker, vol. 2, p. 37.

56R. Asher's role in the controversy over the philosophical writings of 
Maimonides is outside the scope of this study.
~. New York, Hermon, 1970, pp. 226-228, and E.E. Urbach, 
Hakhmei Ashkenaz...be-Fulmos al Ha-RAMBAM", Zion, vol. 12,

5?See Freimann, "Ascher ben Jechiel", p. 296: "Nur da, wo Maimonides 
keine Quellenangabe aus dem Talmud hat—also im Jad he-chasakah—ist er nach 
Ascher fuer die halachische Praxis qaenzlich unzuverlassig.”*_i— a— —u-.-—.-j-- rU]jngs as such but only to his failure

5^Resp. Havat Yair, n. 192.
SOTwersky, Introduction, pp. 521-523. Twersky deals at length with the 

subject in "The Beginning of Mishneh Torah Criticism", Biblical and Other 
Studies, ed. A. Altmann, Cambridge, Harvard, 1963, pp. 161-183.

Glsee Twersky, Introduction, p. 519: "...his Sefer Miswot Gadol, a major 
and influential work moving primarily in the orbit of Maimonidean concepts, 
definitions, and interpretations, may be seen as a high watermark in the 
spread of the Mishneh Torah in northern Europe."



See also Resp. Ha-ROSH 43:1.

It

4, above.
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SOEiinson, Sinai, vol. 95, p. 189.

81Abraham Weiss, Le-Korot Hithavut Ha-Bavli, Warsaw, 1929, p. 4.

78In 94:5, for example, the questioner is the one who refers to RAMBAM. 
The admiration of Spanish Jewry for Maimonides' halakhah is well-known; see 
the literature cited in n. 5, above.

79See n.

66In his conclusion, ROSH states that no decision need be rendered: the 
dispute among the poskim means that we do not force the scribe to pay. This 
"non-decision", of course, resulting out of safek as to the correct ruling, is 
identical to the position of RIF, RABAD and R. Yizhak. In Hil. Ha-ROSH, Baba 
Mezia 4:21, Asher rules that a shomer hinam is not liable for damages 
resulting from negligence. TUR RM 301, 221a, points out that this ruling 
contradicts that of RAMBAM.

67Hilkhot Ishut 14:8 and Magid Mishneh ad loc.

68Hil. Ha-ROSH, Ketubot 5:34.

69Ibid., and TUR EHE 76, 116a.

70Beit Yosef to TUR, loc. cit.

7*Toldot Adam, chapter 276.

72That part of the document which renders it legally efficacious; contains 
the names, dates, places, and the phrase

73See Ozar Ha-Geonim, Gitin, pp. 196-197.

74Tos. Ha-ROSH, 84b,

78See Magid Mishneh, Hil. Ishut 6:17.

76EHE 147, 69a.

77Kahana, pp. 18-19. The takanah reflects an attempt to accomodate 
Asher's opposition to the Spanish neglect of the laws of shemitat kesafim. 
also, however, stresses the community's halakhic loyalty to the Mishneh Torah. 
For a statement on ROSH's negative attitude concerning the adoption of a 
"supreme posek" by a community, see R. Ya'akov b. Asher's Introduction to TUR 
Hoshen Mishpat, as well as R. Yehudah b. Asher's responsum, Zikhron Yehudah, 
n. 54. ROSH himself declares that any scholar has the right to dispute the 
ruling of even the greatest authorities if he feels that they have 
misconstrued the Talmud: Hil. Ha-ROSH, Sanhedrin 4:6.

82Haym Soloveitchik, op. cit., pp. 30-31.

83Zafrany, Darkhei, pp. 112-113.

84This "independence of halakhic judgement" is the essence of Zafrany's



86hh. Ha-ROSH Sanhedrin 4:6.

8?Kahana, pp. 25-28.

SSfreimann, p. 303.

8^Yehoshua Boaz Barukh, Italy, sixteenth century.

■■
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reply to Elinson, Sinai, vol. 94, pp. 275ff.
85Soloveitchik, loc. cit.

i

9°Soloveitchik, p. 16, n. 13, expresses some doubt as to whether R. Nissim made a "creative contribution" to the halakhah. While this question cannot be 
examined here, it should be noted that RaN serves to incorporate the writings 
of the Tosafists and the "RAMBAN school" into the study of the RIF (which 
served as the Talmud in many Spanish yeshivot). He also frequently provides 
the theoretical underpinning of Maimonidean rjfulings in light of the opposing 
views of other scholars. If, as I suspect, Trie history of much of the post- Asheri halakhic literature revolves around an attempt to "rehabilitate" the 
RAMBAM, to defend him against Ashkenazic (=Tos/R0SH) learning and legal 
tradition, R. Nissim stands in the middle and even in the forefront in this 
effort. This question calls for careful study; it is especially important to 
determine to what extent RaN parallels the work of his contemporary, the Magid Mishneh and how heavily Karo depends upon RaN in the Beit Yosef.



h SUMMARY OF THE HALAKHAH IN SEFER HILKHOT HA-ROSH
A. Tractate Gitin, Chapter One

1. - = RIF.
- = Tosafot Ha-ROSH 2a,2.a. . Cites the custom,x ■» □nn

requiring get to consist of 12 ruled lines, explanations by R. Tam, Hai Gaon,

Saadyah Gaon.
This custom is not mentioned in RIF/RAMBAM. RASHBA (Hidushim, ad loc.)

does have this tradition, but he stresses that there is no Talmudic precedent
for i t.

In Halakhot, ROSH stresses that the absence of twelve lines does not

- Follows Gemara/RIF to2.b. ..; then =
. RASHI regards the two agents (shell'him) asTos.Ha-ROSH 2b,

, witnesses who can testify to the validity of the□ i ’ p

This is his understanding of the Talmud's explanation

The Tosafot tradition, however, regards these

agents avp'?'>n'’ D’n’Vw If the two of them testify, agents of transport.
that the husband appointed them as agents, they need not be witnesses to the !

the husband may not subsequently disqualifywriting and signing of the get:
However, he may indeed claimthe get by claiming that he did not send them.

that the get itself is a forgery; thus the document would have to be validated
on the strength of its signed witnesses.

The TUR (EHE 142, 59a-b) is aware of this distinction between shell'him
RAMBAM, on the other hand, sees these two agents as witnesses asand eidim.

49
l J
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i

ii

i!

signatures on the get.

of Rava's position on 2b.

render the get unfit (pasul). In his Responsa (45:13), however, he does 

declare such a get to be pasul unleskuch a ruling would lead to a case of igun 

(making it impossible for the woman to remarry).



well (Hil. Gerushin 7:14), apparently basing his interpretation upon the

Gemara in 5a (Magid Mishneh, ad loc.).

no. 2 indicates that on

BaH and Deri shah (n. 6), however, point to the

ROSH's ruling here, which distinguishes between a case in which the agents are

also witnesses and a case in which the agents cannot testify to the validity

of the signatures.

1OK , ROSH rejects RASHI's decision that2.c. Based upon Tos.Ha-ROSH 3a

the agent might make any statement that testifies to his knowledge of the

signatures. ROSH: indicates that the agent is

This point is not mentioned in RIF/RAMBAM.
- This paragraph serves as a true3.

"commentary" to RIF, in which the Alfasi is elucidated phrase-by-phrase with

ROSH also cites a beraita from 6aexplanations drawn from RASHI and Tosafot.

, limits the scope of Rav Ashi's rulingTos. Ha-ROSH, 6a,
that the agent need only have heard that the pen and the parchment of the get
were prepared specifically for the purpose of writing this get (in order to

"It was written and signed in my presence.") A blind person cannottestify:

See 23a, inthis specific formula is an absolute requirement for the agent.
which a blind person is disqualified from serving as this type of agent.

Thus, Tos/ROSH resolve a potential contradiction between 6a and 23a.
RAMBAM presents bothNeither RIF nor RAMBAM mention this contradiction.

the agent need only hear the sound of the pen writing the get (Hil.rules:

50

certain on the signatures, and only that wording safeguards the get from the 

husband's counter-claim.

which helps establish that the halakhah follows Rav Ashi.

i > •» r k

Bet Yosef to the TUR is puzzled by the

Tur's ruling, since R. Asher's statement in chapter 2, 

this point, ROSH=RAMBAM.

be such an agent, since he cannot say "...in my presence"; in 2.C., above,

njn -id -)□

onlyonnn ■’issi Dn33 ’3S3



Gerushin 7:12), and a blind person cannot serve as such an agent (7:19).

4. - =RIF.’3 53

5. - =RIF tox ’ non □ nn: ’2531

ROSH interprets the phrase as referring to therw ’ wo

position of the sages. This indicates that a woman who remarried on the basis

of this get is allowed to remain with her new husband only if the agent

transmits the get to her a second time and makes sure to recite the formula

. This follows the analysis in Tos. Ha-ROSH 5b,

TUR, EHE 142, 58a accepts this ruling: if the agent does not recite the

formula, the woman must leave her new husband, although her offspring by that

husband is not a mamzer.

RAMBAM, Hil. Gerushin 7:17, declares that the failure to recite this

formula renders the get pasul; i.e., the woman is not allowed to remarry on

the strength of that document, but should she remarry anyway she need not

(see Hil. Gerushin 10:2 for RAMBAM's definition of getleave her new husband.

ROSH accepts this definition as well—Gitin 9:6—but he regards thispasul.
The Tosafot understanding of the sages' position iscase as an exception.

that the woman is allowed to remarry only on the basis of takanah, the
procedure of repeating the transmission of the get while reciting the proper

Without that takanah, the woman must leave her new husband if sheformula.

has remarried.

He seems toThe ROSH quotes a version of RAMBAM from Hil. Gerushin 7:7.
!agree with the ruling in the Mishneh Torah; yet there is serious confusion

his reading of RAMBAM (which differs from ours) and the interpretation ofover

Se Beit Yosef, TUR EHE 142, 58a, as well as the commentators onthat ruling.

The Tiferet Shmuel, note 1, suggests that the status ofthis passage of ROSH.

51
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in the RAMBAM passage applies only in the case whererwinn pso

lost,

noniiij FDDis

■»"”i pnpm6.a. - = Tos. Ha-ROSH 5b,

R. Yizhak of Dampierre deduces from the baraita on 5b that the agent must

reci te the ’3D2□ CID 3

In the case where the agent does not recite the

formula immediately, or if he recites it before giving the document to the

woman, the get is of doubtful validity.

RAMBAM, Hil. Gerushin 7:5, allows the agent to recite the formula and

TUR EHE 142, 57a, rules that the statementthen to give the get to the woman.

) to that moment."immediately adjacent ( This may include

permission to recite the formula immediately before the transmission; if so,

RAMBAM's ruling is accepted and R. Yizhak's doubt is removed. However, this

■poc is not at all certain; see SA EHE 142:6 andinterpretation of

At any rate, even if ROSH's ruling does not opposeBei t Shmuel, note 9.
RAMBAM here, it is at the least a halakhic deduction based on Tosafot and not
found in the Mishneh Torah.

> 3 XU7 R. Tam rules- = Tos. Ha-ROSH, 6a,n TDK6.b.
that in our time, every locale is like Mehoza; therefore, in any case where an

52

the get has been lost and in the event of a challenge to that get by the husband. 

If the husband does not issue a challenge to its validity, the woman is 

unquestionably divorced.

agent transports a get, he must be able to say

RAMBAM, Hil. Gerushin 7:5, requires this formula only when the agent

ROSH and TUR rule clearly that whenever the get is 

even if the husband does not issue a challenge to its validity, the woman

may be made "at the moment that (the agent) gives (the get) to her or

formula at the moment of the transfer of the get 

or immediately after the get has reached the woman's hand (based upon Rav 

Yosef's statement in 5a).

cnn3 ’sirai anaa ’353



transports the get "from place to place". The Magid Mishneh, ad loc.,

recognizes that RAMBAM and R. Tam disagree, and Beit Yosef, EHE 142, 58b,

cites him.
N- =RIF unt11’"nn7.a. . = Tos. Ha-ROSH

T» ■’ll? . The question concerns the interpretation of the8b,

position of Tana Kama (the unattributed view) in M. Pe'ah 3:8, discussed as
When an owner transfers "all of his property" to hiswell in Baba Batra 149b.

slave, the slave automatically gains his freedom on the strength of the deed
of transfer; if, however, the owner excludes any property from the transfer,

According to RASHBAM, this is because thethe slave does not go free.
excluded property is unspecified and might refer to the slave himself (BB 149^

). Tos/ROSH disagree, arguing on the basis of Tosefta Baba Batra 9:4

that, in the view of Tana Kama, the slave does not go free whenever any

property is excluded from such a transfer, even when that property is

This is identified as RASHI's view as well.speci fied.

RIF's interpretation of the mishnah is the same as that of RASHBAM (fol.

2b; see RaN ad Toe.). RAMBAM refers to this rul in Hil. Avadim 7:1; his
ruling will be discussed below.

“IO1X - = Tos. Ha-ROSH 9a,7.b.

Tos/ROSH reject RASHI's ( ) interpretation of R. Shimeon'sny

position in M. Pe'ah 3:8. Even if the owner of the property does not specify

which property is excluded from the deed of transfer, the slave acquires title

to himself and to all the property, provided that the owner can subsequently

choose property equal in value to the amount excluded from the transfer.

ROSH adds that RIF agrees with RASHI on this point (fol. 2b).

. Rav Ashi explains that a deed of property7.c.

transfer in which some property is excluded is not »

and therefore, the slave does not go free on the strength of that deed.
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What is a , required for a valid document of
Alfasi (fol. 2b) and RAMBAM (Hil. Avadim 7:1) rule that amanumi ssion?

is a document in which the owner does not reserve
for himself any property rights whatsoever. Thus, any exclusion expressed in
the document renders the manumission invalid; the slave does not go free.
ROSH, on the other hand, argues that the owner may make distinctions between
types of property, so that an exclusion with respect to one type need not
affect the status of the other type. He cites an example: if the deed were

: "You hereby acquire titleto state
to yourself and to my property, except for...". Granted that the exclusion
"except for" means that the slave does not acquire title to any of the other

distinct from the rest of the property. The deed is a
with respect to the slave.

The example cited by R. Asher as a valid
It is found in RAMBAM (loc. cit.), who specificallyis not taken from RIF.

rules that this is not a valid deed of manumission. See TUR, YD 267, 208b,
Beit Yosef cites RaN (fol.who notes the disagreement between these poskim.

), who attributes the ROSH position to "Tosafot".2b, The□ ■’FISC

wording of this particular example, however, is not found in extant Tosafot

RAMBAM has it, as does RABAD, in his Hasagot to RIF, fol. 2b.collections.
Therefore, althoughPerhaps Asher drew the example from one of these sources.

the Alfasi ruling probably agrees with the RAMBAM's position (see, in addition

to Beit Yosef, RaN, BaH and Korban Netanel note 9), the use of this example

indicates that ROSH may be arguing directly against RAMBAM, without mentioning

Since Asher could have made his point without citing as an example thehim.
wording found in the Mishneh Torah, he seems to be aiming his critique at the
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property, he himself gains his freedom, since the document referred to him as 
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RAMBAM specifically, as well as Alfasi.

I ’in Kim8. — ROSH follows the Gemara/RIF which state

kVk , that this

applies as well to those who possess property formerly owned by the husband.

challenging the get's validity.

Tos. derives this ruling from the Yerushalmi, Gitin 1:3 ( ).

Neither RIF nor RAMBAM mention "purchasers" in their treatment of the

10.a. — follows RIF to The
Mishnah declares that all documents processed in Gentile courts, with the
exception of bills of divorcement and manumission, are halakhically valid.
The Gemara asks whether this permit applies to all commercial documents.
There is no problem with a deed of sale, since the document merely serves as
evidence that a transaction occurred through some recognized means. A deed of
gift, however, is the actual instrument of transfer of ownership; may we

two possible answers.
, "the law of the state is valid for us."l This would indicateK3 ’n

The second answer is a suggestedthat we accept such a deed of gift.
emendation of the Mishnah which would require that we disqualify all documents
resembing divorces and deeds of manumission; in other words, any document
processed in Gentile courts that is itself the instrument of legal transaction
(such as deed of gift) is halakhically unacceptable.
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strength of this validated get, the woman seeks to collect her 
ketubah by seizing this property, the purchasers cannot deter her by

that the get, once its signatures have been validated, cannot be challenged by 
the husband. He adds the fuling of Tos. Ha-ROSH, 9a,

43c

If, on the

husband's challenge to the get.
9. y3rio — follows RIF.

accept such an instrument emanating from Gentile courts? The Gemara suggests
The first is Shmuel's famous dictum:Krn N3’'1

own ’u’ia yin



On the surface, it appears that these two interpretations contradict each
other, although RIF (fol. 4a) cites both of them without comment. RAMBAM
(Hil. Malveh, 27:1) rules that a deed of gift processed in Gentile courts is
invalid, following the second suggested interpretation of the Gemara.^

If the

apply the rule and accept even deeds of gift. If such
procedure has not been adopted, then the second interpretation is followed:
all documents processed in Gentile courts which are actual instruments of
legal transaction are unacceptable.

ROSH disagrees here with RAMBAM, while Alfasi does not render a clear
ruling on the subject. That Asher has Hil. Malveh 27:1 in mind can be seen

—Ravina seeks to declare acceptable
document processed by public authorities which are not courts of law; Rafram
rejects this attempt, since the mishnah deals with courts of law.

RIF adds that "courts of law that do not accept bribes" are the only
legal authorities which may process documents acceptable to the halakhah.
ROSH declares that Alfasi's language is vague: does he mean that all formal
courts of law are acceptable because, in general, they do not accept bribes,
as opposed to other public authorities, which do; or does he mean that only
those courts of law which do not accept bribes (as opposed to courts of law
which are indeed corrupt) are acceptable? ROSH cites RAMBAM, Hil. Malveh 27:1,
who rules in favor of that second interpretation: a document processed by a
Gentile court is acceptable only if we have Jewish testimony to the effect that

SuchROSH rejects RAMBAM's view.the Gentile judges do not accept bribes.
Rather, we posit that, as a general rule,testimony is extremely unlikely.

from part b^ of this siman.
10.b.

Gentile courts adhere honestly to the ethics of legal procedure.
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ROSH does not believe that the interpretations are contradictory, 
civil government has instituted proper legal procedure in its courts, then we



Since ROSH cites Hil. Malveh 27:1, it is clear that, although he does not

mention RAMBAM in 10.a, he has RAMBAM in mind while arriving at a

contradictory conclusion. ROSH need not mention RAMBAM in order to oppose the
halakhah of the Mishneh Torah. See TUR, HM 68, 131b-132a.

10.c. ’xn- = Tos.Ha-ROSH, Ila,
The "Persian document" which Rava accepts if Jewish witnesses are present when
it is transmitted to the recipient is valid, according to RASHI (Ila, X1U17

hkois ), even when the document has been processed by 9

public authorities outside the official Gentile court system. R. Yizhak the
Elder rejects this interpretation on the strength of a beraita on Ila.
Documents processed by unofficial courts are never halakhically acceptable,
even if transmitted in the presence of Jewish witnesses. Yet ROSH decides in
favor of RASHI's view. Therefore, a "Persian document" which is valid if
transmitted in the presence of Jewish witnesses may stem from an unofficial
court, as long as it does not bear the signatures of Gentile witnesses. If
such signatures appear on the document, it is invalid, even if Jewish
witnesses are present at the transmission. ROSH cites R. Hananel in support
of his view.

RAMBAM, Hil. Malveh 27:2, accepts as valid documents processed in

unofficial Gentile courts, transmitted in the presence of Jewish witnesses and

TUR, HM 68, 132b-133a reports the discord between the twosigned by Gentiles.

Alfasi does not mention the subject of Gentile signatures on theposkim.
"Persian document."

7 ’ X5NT2 In- = Tos.Ha-ROSH, Ila,11.a.
order to accept documents processed in Gentile courts, the Gemara requires

Specifically, the Gemara mentionsthat the script by "forgery-proof".
documents treated with

Rabbenu Tam rules thatshow any attempt to erase and alter the writing.
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, a type of glaze that would clearly
3
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"our" parchments are halakhically acceptable, for legal and ritual purposes,

even though they are not subjected to this chemical treatment, inasmuch as

they undergo another process which renders similar protection against

alteration.

The position of RAMBAM on the issue of alternative chemical treatments is
In Hil. Megillah 2:9, he mentionssomewhat vague.

speci fi cally. In Hil. Tefilin 1:6, however, he requires that parchments be

or with "any similar substance" (treated with my )

Beit Yosef (YD 271, 218b), citing thethat produces a similar effect.

authorities who agree with R. Tam's ruling (ROSH, RaN), adds that "the RAMBAM

apparently agrees with this ruling." In short, it is not absolutely clear

that the RAMBAM's ruling in Hil. Tefilin would permit the use of "our

parchments as does R. Tam. The TUR itself does not mention RAMBAM on this

Neither does BaH, who mentions other poskim while omitting RAMBAM'ssubject.

ruling despite his favorable attitude to Maimonides the halakhist and his
frequent attempts to defend the halakhah of the Mishneh Torah. In this

instance, R. Asher states clearly a halakhah which is not treated in Alfasi

(who cites only the word without discussing alternatives) and7 my

which the RAMBAM leaves vague.
■rnnmo— follows RIF/Gemara to11.b.

One of the requirementsROSH refers us to his Halakhot in Baba Batra 10:2.
for a valid document is that the last line of the document must repeat the

Does the failure to make such a repetitionessentials of the transaction.
render the entire document invalid, or does it merely invalidate that line?

. ROSH disqualifies the entire document.xn nSee Tos. Ha-ROSH Ila,
RAMBAN and others rule that only the last line ofSee TUR, HM 44, 78b.

RAMBAM, Hil Malveh 27:3, writes only thatthe document is thus invalidated.
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1

the last line must repeat the essentials of the transaction and the reason for
this rule; he does not declare whether failure to do so invalidates the entire
document or merely the last line. Magid Mishneh ad loc. suggests that RAMBAM
agrees with RAMBAN on this issue. If so, then ROSH is in disagreement with
RAMBAM on this point; if not, this is a case where Asher adds a halakhic
detail to his work that is missing from RAMBAM.

11.c. — follows Gemara/RIF to
The Gemara rejects the use of a document signed by Gentiles as an instrument
to collect a debt from secured property, on the grounds that collection from
mortgaged property is allowed only if the debt is considered "public
knowledge". Tos/ROSH (See Tos. Ha-ROSH, Ila, ) deduce from this
that, according to the opinion of R. Elazar, this is the only case where a
document transmitted in the presence of Jewish witnesses ( )

cannot be used by a creditor for the purpose of collecting his debt from

In all other cases, the presence of these witnesses issecured property.

even if there are no witnesses to

).the signatures on the document itself ( RASHI, on
can establish thethe other hand, implies that only

"public knowledge" required to allow collection from secured property (Ila,
x’jp n ■»’? r’’? ).

"publi cRAMBAM, Hil. Malveh 27:2, seems to follow the RASHI position:

knowledge" follows the signatures not the transmission. Indeed, others accept ■

this as the authoritative position; MaHaRSHaL pronounces RASHI's view as
halakhically binding (Yam she! Shelomo, Gitin 1:24). however, adds toROSH,
the halakhic discussion a second possibility, one which is not mentioned in
RAMBAM.

— presents Gemara and interprets it11.d.
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□ ’nyaccording to Tosafot view (see Tos. Ha-ROSH 11b, ). In the

names that

i.e.> that even divorce documents processed by Gentile courts

and signed by Gentile witnesses are halakhically acceptable. Therefore, says
RABAD, the halakhah follows R. Shimeon and not the unattributed ("majority")
view in the mishnah. R. Hananel rules that the halakhah follows R. Shimeon

of this passage, argues that R. Hananel really agrees with him: i.e., nei ther
Reish Lakish nor R. Yochanan seek to declare that the halakhah agrees with R.
Shimeon. We never allow Gentiles to sign divorce documents. Rather, the
question centers around Jews with "Gentile names" and whether the court may
assume that these names denote Jews or whether it must invalidate the get out
of concern that the names are those of Gentile witnesses. ROSH accepts this

we do not decide according to the individual opinion against theposi tion:
majority view without decisive proof that the minority is correct.

ROSH apparently relies on theSee TUR, EHE 130, 31a, and BY ad loc.
traditions of the "Spanish" school as well as Tosafot here, inasmuch as the
discussion of the views of RABAD and R. Hananel is found in Hidushei
Ha-RaSHBA.

Magid Mishneh ad loc.unknown to us, even if their names are Gentile names.

writes that RAMBAM apparently follows the majority view against R. Shimeon.

ROSH concludes this siman with a summary of his ruling on the issue of

documents process by Gentile courts.
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Gemara discussion, R. Yochanan states that a get signed with 
clearly belong to Gentiles is accepted if two Jews witness its transmission.
RABAD writes that this ruling assumes the position of R. Shimeon in the 
mishnah on 10b:

RAMBAM, Hil. Gerushin 7:5, accepts a get "even if its witnesses are
II

— ex post facto; that is, in principle, we do not allow

Gentiles to sign gitin, but should such a get come before a beit din we would 

accept it. RASHBAM, however, after noting the widely varying interpretations



*5 nn12. — cites the mishnah on lib.
nap x bZD113.a. — follows RIF to See

Tos. Ha-ROSH lib, R. Yochanan declares that a third party may’□n

not legally seize the property of a debtor on behalf of hisrcreditor. RASH I,
in Baba Mezia 10a, nap x V , states that this is true only if the

third party has not been appointed as the creditor's agent. If he is an
agent, however, he may seize the debtor's property, on the basis of the rule
that "a person's agent acts for that person in all legal respects." Tos/ROSH
reject RASHI's ruling, citing Ketubot 84b as evidence.

RAMBAM, Hil. Malveh 20:2, repeats the R. Yochanan statement as does

Alfasi (fol. 4b). Neither mentions the subject of agency.

The dispute of Tosafot with RASHI leads to a conclusion ofstatement.
halakhah not found in RIF or RAMBAM.

Alfasi rules that, while— follows RIF to13.b.
"Give this toan owner who hands a deed of manumission to an agent and says,

my slave" may not recant his instructions, the slave does not go free until

ROSH rejects this view:the document is in his possession. the agent is the

slave's legal representative, and the agent's possession of the deed frees the

Since Alfasi bases his ruling upon the wording of the mishnah on 13a,slave.

ROSH refers to the interpretations of RASHI and R. Tam, who explain the

See RASHI,

, and Tos. Ha-ROSH 13a,13a, “1731X71
“173 1 XH

The instruction:RAMBAM, in Hil. Avadim 6:1, follows Alfasi.
) my slave" means the slave goestitle of this get on behalf of ( n  t

But "Give this get to myfree as soon as the agent receives the document.
slave" does not automatically free the slave, who must take possession of the
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Magid Mishneh ad

loc. and Hagahot Maimoniot, n. 1, add this point to the general halakhic

"Take

x"Dm

mishnah so that it does not refer to the appointment of an agent.
4



See Kesef Mishneh ad loc.document. ROSH specifically rejects Alfasi's
ruling; he does not mention RAMBAM, although the Mishneh Torah repeats the
halakhah as stated in RIF.

13.C.-14. — follows RIF to ’ 3 ■» X 171 X ~l ’ The□ X®

mishnah on lib states that the owner of
support the slave. The Gemara on 12b concludes that the owner is entitled to

"Work for me and I will not feed you (rather, you must begsay to the slave:
for your own food (RASHI, 12a, ))." Alfasi codifies this rulenwy
(fol. 5a), as does Maimonides (Mil. Avadim 9:7). These authorities differ on
the reasoning injured behind this rule. Alfasi follows the Gemara's
conclusion, based upon a beraita on 12b which states that slaves are fed with
charity funds . Maimonides goes farther; while he also requires this slave to
receive his food from public funds, he points out that such funds are readily
available since Jews are commanded to provide sustenance for slaves in their
midst.

xVx , in making a distinctionROSH follows Tos. Ha-ROSH, 12b,
between normal years and drought years when assessing the owner's legal

This distinction flows from anotherauthority to make this statement.
baraita, on 12a; according to the Gemara, this beraita assumes a situation in

"Support yourself through the proceeds ofwhich the owner says to the slave:
your work" and the complicating factor of a drought year in which the slave

Tos/ROSH integrate this beraita andcannot earn enough to support himself.
arguments, intoits Talmudic discussion, part of a series of

although the owner indeed has the right to refuse tothe final halakhah:
support his Canaanite slave, this right does not hold in years of drought, for
in years of drought the slave cannot count on the generosity of donors to

Alfasi/Maimonides do not take this second beraita into account inchari ty.
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a Canaanite slave is not required to
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the fi nal

The sugya1s conclusion makes no distinction betweenright to refuse support.

good years and bad years.

See TUR, YD 267, 205b, and Beit Yosef ad loc. In the baraita on 12a,

which reports a dispute between R. Shimeon b. Garniiel and the sages, both

a
situation which in turn is affected by drought years. As Karo explains in
both the Beit Yosef and the Kesef Mishneh, the conclusion of this baraita
contradicts the conclusion of the sugya that forms the basis of the RIF/RAHBAM
deci sion. The Tos/ROSH decision is an attempt to compromise between the
baraita and the sugya:

public funds.
The ruling in R. Asher does not conflict only with the halakhah in RIF/

Maimonides provides a ta'am, reasoning for the law that an owner mayRAMBAM.
refuse to support his Canaanite slave: Jews are commanded to support slaves

Alfasi does not deal with this ta'am. Tosafot,through public donation.
however, bases its position, at least in part, on a concern for situations in
which charity would not be forthcoming (years of drought). In this sense,
ROSH's citation of this ruling could be a stricture however indirect, of the

See Tos.— follows RIF to15.
XD’ *7 ’ X . ROSH cites the ruling of R. Tam (though heHa-ROSH 13a,

the names does appear in thedoes not mention his name in the Halakhot
Tosafot) that the principle "it is a religious precept to fulfill the wishes
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sides apparently hold that the owner does not have the right to refuse to 
support his slave; rather, the slave may support himself from his earnings.

They follow the conclusion on the sugya, based upon 
12b,5 that the owner does have the

reaching their decision, 
y nw x n

the owner has the right to refuse support, but only in 
those years when the slave can realistically expect to support himself through

a^oement on

reasoning as presented in the Mishneh Torah.
'□no — follows RIF to x1?



of the deceased" applies only when the intended gift had been previously

deposited with an agent instructed to transmit it to the recipient.

RIF (fol. 6b) and RAMBAM (Hil. Zekhiah 4:5) both cite the principle "it

is a religious precept, etc." Neither of these authorities, however,

restricts the application of this principle to a case where the intended gift
is already in the hands of an agent. See TUR, HM 250, 147a, and 252, 149a,
and Beit Yosef to both passages. According to R. Yizhak bar Sheshet (Resp.

D •> 3 3*3nXRIVaSH, no. 207), "most of the 'later authorities' ( ) agree wi th
R. Tam on this point," although the RAMBAN dissents. At any rate, Asher's

16. ROSH citesxm

R. Tam's explanation of why the second part of the mishnah is not explained

: this rule applies only whenaccording to the rule ’Dio in

inRAMBAM, Hil. Zekhiah 4:4, holds to the rule in all
i nstances. He does not place limits upon the efficacy of this rule as do R.
Tam and ROSH.

"IDX This is a— follows RIF to17.a.

according todiscussion of the rule inc/'p’r TcynH3p

which a creditor/depositor may transfer a loan or deposit to the ownership of
third party when the creditor/depositor, the debtor/bailiff and the thirda

See Tos. Ha-ROSH 13a, TH 3 Fl .

the debtor/bailiff.

. See Magid Mishnehn 3 pthis aspect of the rule
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halakhah is different from the ruling in RIF/RAMBAM.

— see TosHa-ROSH 13a,* m-i|-i

RIF (5b) and RAMBAM (Hil. Mekhirah 6:8 and Zekhiah 3:3) do not rule on 

inU7T>^’ T?3y?33

party are all present at the same transaction.

Drawing on R. Yizhak b. Asher Ha-Levy® an^ Tam, ROSH rules that ownership 

may be transferred through this type of transaction even against the will of

life
mxn

the agent receives the intended gift directly from the giver.

’03 ’ 3) T 

See TUR, HM 125, 52a, and Beit Yosef n. 9.
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to the passage in Mekhirah. See also TUR, HM 126, 53b, and Beit Yosef, n. 8.

17.b. — Tos. Ha-ROSH 13a, Oncenx-13 i

the transfer has taken place, the former creditor cannot subsequently forgive

the debt which the debtor originally owed to him.

promissory note to a third party, he may indeed subsequently forgive the loan.

This is resolved through an explanation of the differing nature of the two

When a creditor sells a note to a third party where the debtor is notcases.

present, not all of the debtor's obligation is transferred to the new

creditor; some of that obligation remains with the original creditor who, in

accordance with Shmuel's statement, may then forgive the debtor's obligation.

•jhu.’I'ju? ncy03Our Gemara, however, deals with a case of , when all

three parties are present. This type of transaction was instituted as a

result of a special rabbinic ordinance; its purpose was to facilitate the

).smooth operation of the marketplace ( Its intent by

necessity must be to transfer all obligation to the second creditor;

otherwise, the second creditor, fearing that the obligation might be forgiven

by the first creditor, would never accept the promissory note in lieu of

payment for goods or services.

In Hil.The position of RAMBAM on this issue is not clearly stated.

Mekhirah 6:12, he cites Shmuel's dictum without restriction: a previous

There iscreditor may forgive the obligation which he sold to a third party.

no mention of a distinction between transactions carried out in the debtor's

However, in Hil. I shut 5:17, in which he codifies thepresence or absence.

law as determined from the sugya in Kiddushin, RAMBAM declares that a

promissory note can serve as valid kiddushin-money if transferred to the woman

See R. Nissim to Alfasi, Kiddushin, fol. 20a,in the presence of the debtor.
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This apparently conflicts
with the dictum of Shmuel in Kiddushin 48a that when a creditor sells a



, who argues that RAMBAM,
, the

This view of RAMBAM is

The

Magid Mishneh, however, is not certain as to whether, in RAMBAM's view, an

when a debt is transferred
, the original creditor can never forgive the debt

subsequent to the transaction. This deduction is based upon two pillars, both
of which appear in the Mishneh Torah: a) the dictum of Shmuel that a
transferred debt can be forgiven by the original creditor, and b) the
conclusion of the sugya that promissory note can serve as valid kiddushin-
money when given to the woman in the presence of the debtor. What is missing

from the Mishneh Torah is the deduction itself, the modification of Shmuel's

general principle in cases where all three parties are present. For this

reason, R. Nissim and Joseph Karo are constrained to make that deduction in

the name of the RAMBAM, to attribute to him the same halakhic position as that

held by Tos/ROSH.

Tos/ROSH; the ruling of the latter makes clear a point left vague in the

Mishneh Torah.?

R.— Tos. Ha-ROSH 13a,17.c.

does not apply whenTam declares that the rule of

R. Yizhak explains the legalinvolved in the transaction.a non-Jew i s
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Tos/ROSH deduce a general principle:

) through 
which he arrives at this interpretation of RAMBAM in the Kesef Mishneh.

obligation transferred through this process may be forgiven by the original 
creditor: see especially to Hil. Mekhirah 6:8.

original creditor may not forgive the obligation.
adopted by Karo in Kesef Mishneh, Mekhirah 6:8 and Beit Yosef, HM 126, 
where Karo refers to the process of deduction ( ’npipn

’ n 1 on the basis of this ruling, 

believes that Shmuel would agree that in a case ofl

n. 10,

-imx n"—i n’ni

As we find in the Magid Mishneh, however, this conclusion 
is far from certain. In truth, we do not know whether RAMBAM agrees with



ramifications that occur when a non-Jew occupies any one of the three

positions of . ROSH himself adds that, should amyo
Gentile creditor seize from the Jewish debtor the money that the debtor had

arrangement, the debtor is still responsible to fulfill
that obligation. This does not apply if the arrangement concerned a deposit

rather than a loan, if the "debtor" was actually a bailiff.

See TUR HM 126, 56a-b, and Beit Yosef, n. 29. Alfasi, in a responsum

preserved in Sefer Ha-Terumah, writes that there is no distinction between Jew

and non-Jew on the subject of RAMBAM does not mention

the Jew/non-Jew issue in his passages on the subject. Given his general
tendency to agree with the halakhah of Alfasi, we might assume that he follows
RIF on this point, though he may not have seen the responsum quoted in the
TUR. At any rate, ROSH presents a point of halakhah drawn from Tosafot that

is not mentioned in Hilkhot Ha-RIF or in the Mishneh Torah.

— follows RIF to ; adds17.d.

the conclusion of the Gemara that even with a gift of little value, the giver

may change his mind and retract the gift until it reaches the recipient,

]rr.w"i’J® noyo:unless the transfer was made

This conclusion is missing from RIF/RAMBAM.

=Tos.— follows RIF to17.e. ’KJ’l

R. Hananel (cited in RIF as N DK 1 T1Ha-ROSH 14a,

R. Tam and Alfasi all agree that a transaction can be cancelled on the basis

of a mistake in calculation only when clear proof or the admission of the

R. Yizhak deduces from this ruling thatother party attests to the error.8

admission, even though we might believe him
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previously been obligated to transfer to a Jewish third party in a 

■jrwi'ru; izjyn

the claimant may not plead error in calculation without such proof or 

on the grounds of the mi go

min niym
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"I already paid (carried out the transaction in full)".argument:

The question of the m o argument is not treated in RIF. R. Nissim

).6a, See TUR, HM 126, 54b, and Beit Yosef, n. 14. RIF/RAMBAM do

question of mistake in calculation in his passages on

He does rule that a mistake in calculation voids a sale (Hil. Mekhirah
7 DDl15:lff), but he says nothing about -inyo or the

standards of proof or admission required to establish that an error was made.

18. — cites ruling of RAMBAN that the rule nnyonaya
7 nu;i

transaction. Since the rule is , that is,

we should not seek to expand its(see 14a and RASHI,

operation to cover activities that do not come under its literal definition.

ROSH accepts this, but he adds that the rule does apply when the recipient is

represented by an agent.

See TUR, HM 126, 56a, andRIF/RAMBAM do not mention this halakhic point.

Asher19.a. TOP ’ X

, in orderadds the Gemara's suggestion:

. To the question:to introduce comments from Tos. Ha-ROSH, 14a, 30 1

why can the agent not acquire ownership on behalf of the recipient (in this
case, perhaps a creditor waiting for repayment from the debtor who appoints

, twothe agent) on the grounds of the rule
explanations are offered:

applies only when the1) R. Moshe of Evreux—the rule □ in Vyo1? osiun
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Beit Yosef, n. 26.

not deal with the question of mi go here; RAMBAM does not even treat the

7FiWi>u> noyo

does not apply if the donor appoints an agent to effect the 

xnyu xVd xno’jn

suggests that RIF even accept the mi go in place of proof or admission (fol.

’ 3 n

— follows RIF to “inn -ninb X3 ox

D3p 31H Y’yD’? 051071

’I'JD’Qp XilD XD’7

an authoritative rule that has no convincing explanation for its existence 

),9



debtor has no other property with which to repay his loan. Our case deals

2) R. Perets—the rule applies only to loans whose

due dates have passed. Our case involves a loan which is not yet due, and

even the creditor himself may not seize the debtor's property before the loan

is due.

does not believe that the rule offers a

difficulty to the position of Shmuel in the memra on 14a. He does, however,

accept the halakhic position of R. Moshe: a third party may seize property

from a debtor on the creditor's behalf only when the debtor has no other

property with which to pay his obligation. This applies even if the loan has

n 3 pRAMBAM, Hil. Malveh 20:2, presents the rule

does limit the right ofwith no such limitation. The Alfasi, in a responsum,

15b-16a), but theseizure (see Magid Mishneh, ad loc and TUR, HM 105,
RAMBAM, in the literal reading, would seem to allow seizure even if the debtor
has other resources to repay the loan and there is no fear that the creditor

The TUR presents the positionwill lose his money unless repayment is seized.
Karo, in SA HM 105:4,of Asher/Tosafot on 16a, making no mention of RAMBAM.

presents the wording of RAMBAM along with the qualifying rulings of RIF and

This is a clear case of a limitation ofROSH (see Be'er Ha-Golah notes 8ff).

a law which RAMBAM frames as a general rule.

— follows RIF to19.b. x ’ 3 n
" given by a donorBoth RIF and ROSH posit that the instruction

to his agent does not automatically transfer ownership to the intended
R. Tam (Tos. Ha-ROSH 14a,recipient until the moment of receipt.

" also does not transfer ownership untiladds that the instruction " in
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with a debtor who has other property.
□ in '?!>>□’? OD1OH

The author of this Tosafot10

not yet come due, which contradicts the position of R. Perets.

3"in 'wri DDlon

n3 not: ’03 ’on



I

ROShU adds further proofthe gift is in the recipient's possession. to this

If "posi tion. in

have been no need for this beraita to discuss " " at all. If "
transfers ownership in regard to the repayment of a loan and the return of a

then

Yet the beraita

discusses " " in equivalent terms, informing us thatin

these two instructions carry the same legal force in all these transactions.
RAMBAM, Hil. Zekhiah 4:4, distinguishes between these two instructions:

unlike " II " effects immediate transfer of ownership to thein

Hagahot Maimoniot, ch.

, point out that RAMBAM contradicts the
Tosafot position here. See TUR, HM 125, 52a, and BY notes 7 and 9. Karo
states that RAMBAM accepts the principle

" but not "since the Talmud specifically rejects " in ", He

" effects the transmission of a deed of manumissionin

(Gitin 11b), a transaction which qualifies as "gift". ROSH, however, seems to

in " effect" and "a debt, a transaction in which both "

transfer, according to the Tosafot position.

This halakhah directly refutes theRIF does not comment on this subject.

position of the Mishneh Torah.

— follows RIF to19.c.

. ROSH and RIF agree that if a dying personSee Tos. Ha-ROSH, 14b, xn 1

transmits to an agent an object intended as a gift for recipient X_> X. acclu'’res

ownership of the object immediately upon the agent's receipt of it. Tosafot

adds that this applies even if X. does before the donor dies, it applies as
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recipient of a gift upon receipt by the donor's agent.

 FID 1

anticipate this argument; he likens the act of manumission to the repayment of

" would transfer ownership of a gift.
I1?in •• and "

4, n. 3, and RaN, fol. 6b,

did indeed transfer ownership of a gift, there would

In " at all it " I1?in it

also notes that *

n3 non ’otd ’in ]n

deposit, even though it does not transfer ownership in regard to a gift, 

certainly " Ir

7’110331 7 ’  1 Fl  



well even if the heirs of the recipient were not yet born when the donor died.

The instructions of a dying person are held to be inviolate; the legal force

This ruling conflicts

with the understanding of RaN, fol. 6b, , who declares that theynwni

transfer of ownership takes place at the moment of the donor's death. Thus,

if the recipient should die during the donor's lifetime, no acquisition is

possible.

if te recipient was alive at the
time the agent received the intended gift from the donor, the recipient and

See TUR, HM 125, 52b, and BY ad

The ruling of R. Asher here does not necessarily conflict with the

It is also true, however, that the Tosafot traditionhalakhah of RIF/RAMBAM.

adds important halakhic details in this matter that we do not find in the

Alfasi or the Mishneh Torah.
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his heirs acquire ownership of the gift.

loc., who recognizes that the details added by Tosafot/ROSH ("even if the 

recipient dies during the donor's lifetime") are not included in RIF/RAMBAM.

of the transfer takes place at the moment of the transmission to the agent. 

As long as X. is alive at the time the agent takes possession of the intended 

gift, X. and his heirs acquire ownership of that gift.

RAMBAM, Hil. Zekhiah 10:12, cites the portion of this halakhah which is 

accepted in common by all authorities:^



NOTES TO GITIN, CHAPTER ONE

» a

, which does not
X3POD3 KDO’Pn

x^ij xnD’yn

, attributes this analysis to R.□ non

l2See Magid Mishneh ad loc., who describes this ruling as

72

HR. Nissim, fol. 6b, 
Yizhak.

: it is intended to 
If, then, this rule is

3So RASHI. T 
"juice of gall nuts." 
type of ink.

10Probably R. Yizhak of Dampierre; see Urbach, Ba'alei Ha-Tosafot, pp. 
587ff.

See Kohut, Arukh Ha-Shalem, v. 1, p. 229, s.v.
'' The Arukh itself explains the term as x’-io ’o

1For a positive-historical treatment of the subject, see S. Shilo, Dina 
de-Malhuta Dina, Jerusalem, Academic Press, 1978.

2RAMBAM here follows a Geonic tradition, according to which the halakhah 
follows the second of two suggested interpretations when the first is not 
conclusively proven. See Ozar Ha-Geonim, Gitin, Teshuvot no. 31. See also 
Magid Mishneh ad loc., who states that Maimonides rules in accordance with 
"most of theGeonim."

’□to 7 n nmxn4Tos/R0SH accept the rule ’ 
influence RIF/RAMBAM on this point.

5This follows the Geonic rule iukooj . see the
discussion in S. Asaf, Tekufat Ha-Geonim ve-Sifrutah, Jerusalem, Mosad Ha-Rav 
Kuk, 1955, p. .

80r R. Yizhak b. Mordekhai; see the comment by Raviz in Tosafot Ha-ROSH,

facilitate business and commercial activity.
classified as xoyu x*?n xno^n , this must refer to the fact that 
this particular method of acquisition does not correspond to the usual 
procedures of transfer of ownership, or 1’3? . See Tos. Ha-ROSH, 14a,

xn^ns

Gitin, p. 58, n. 423. ' ------------------------

?While R. Nissim interprets RAMBAM as agreeing with the pesak of 
Tos/ROSH, he attributes the opposite view to Alfasi: that ShmueI's dictum 
applies even when the debt is transferred inuzn’yxy nayas

8The Tosafot Ha-ROSH passage does not mention Alfasi. In his Halakhot 
here, R. Asher reproduces the Tosafot passage, inserting the name " os1™ In" 
because the format of his work is a "commentary" on the Alfasi. This 
corresponds to Urbach's view (Ba'alei Ha-Tosafot, p. 598) that Tos. Ha-ROSH is 
in part, a preparatory work toward the Halakhot.

9See the discussion 
Tai mudi t, v. 9, p. 264.

on xnyo xVs xn:>n in Encyclopedia
_ The institution of inyn is a

rabbi nic ordinance which is likened to halakhot received through authoritative 
tradition and do not owe their existence to reason or societal motivation.
Yet this institution certainly does have such a motivation:



B. Tractate Gitin, Chapter Two

x ■» doh1. - = RIF.

nnx2.a. — follows Rif to =Tos.

Ha-ROSH, 16a. . The Tosafot ruling contradicts RASHI, 16a,

nnnn

Alfasi does not explain this phrase; he does not tell us whether it must

be taken literally, as RASHI reads it, or figuratively, in accordance with the

Tosafot tradition. RAMBAM, Hil. Gerushin 7:15, follows Alfasi in reproducing

the Talmud's language without further explanation. Magid Mishneh, 7:14,

states that other commentators must carefully study the RIF/RAMBAM language in

meaning of RIF/RAMBAM: the alternatives are those set out by RASHI and

Tosafot. Clearly, the RIF/RAMBAM position was, in the eyes of contemporary

scholars, in need of clarification; meanwhile, the agenda of future Talmudic-

halakhic thought on this issue is set by the Franco-German school. See TUR,

- =Mishnah/RIF.3.

— follows RIF and adds several lines from Gemara4.a.

xm i

U."»X See Tos.4.b. Continues following RIF to

R. Yohanan's view is that the date must beHa-ROSH 17a,

. Tosafot suggests that, althoughwritten in

main motivations for this rabbinicROSH rejects these reasons asreasons.

if R. Yohanan had been concerned about them, he would not haveordi nance;
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order to determine whether physical possession of the get is required.

RASHBA, in his Hiddushim to Gitin 16a, must speculate as to the precise

), along with R. Hananel's explanation.

rwxD ] nn x1? n

a set

this reason no longer applies, the date is still written in a get for other

( 101 XDD’K

, who requires that both agents physically hold the get.
This clarifies the phrase

EHE 142, 59b and BY ad loc.

z3 n?:

nnno xiv ui

□ TWO

onri3 13 ■» 3 dd 1



ci ted as the basis for the takanah. Nowadays, it is true,’is’n
reasons do, we still

RAMBAM (Hil. Gerushin, 1:24) cites
the argument of as the basis for the ordinance and does not
consider whether this argument applies "nowadays". See Shiltei Giborim (to
RIF, fol. 7b ff, n. 3) and Beit Yosef (EHE 127, 19a, ), both of whom1 ’ ns n

are aware of this additional dimension to the halakhic question: we must

consider whether this takanah still holds legal force.

4.c. — analyzes and rejects the contention of Sefer

Ha-Itur that R. Yohanan actually follows the view ascribed to Resh Lakish and

that at any rate the halakhah follows the Resh Lakish position on this matter.

This is true whether one follows the opinion of RASHI or R. Tam.

Alfasi, fol. 8b, makes reference to an opinion (

that the halakhah follows Resh Lakish. ROSH, in this lengthy excursus, serves

4,d. - =Tos. Ha-ROSH, 17b,

RASHI (17b, ) holds that in order to seize any of hernyu? nyn3 ■»n:

property sold by her husband subsequent to her divorce, a woman must provide
Tos/ROSH reject thiswitnesses as to the time at which she received her get.

only in the case of a get which is lost must theview on the basis of BM 19a:
In all other cases, it is assumed that thewoman provide such witnesses.

woman received the get on the day on which it was written (=the date inscribed
on the get).

RIF/RAMBAM do not dealSee Beit Yosef, EHE 127, 19a,

with the question whether the date written

date of the wife's receipt of it.
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require the date to be written on the get.

Alfasi does not discuss this point.

■» 15’n

on the get is assumed to be the

no longer applies, but since these other, "secondary"

as a commentary upon that Alfasi statement.

mxi ixn xo’x )

nj’nj nyv; ly



5.a. - =Tos. Ha-ROSH 17b, »

end.

is not present.

agent of receipt or an agent of transport. Therefore, should it happen that a

The only

wife.

property.

i nvalid.

i nstruction.

The R.
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get is not transmitted on the day it is written, the get is invalid.

exception to this is the case where the get is handed to an agent of transport 

(shaliah le-holakhah) appointed by the husband to carry the document to the

instructions to write the get and

Moreover, says Karo, Asher rules according to the RAMBAM position in his

Yizhak/ROSH decision concerns a case where a get has already been written and 

whose delivery is delayed past the date inscribed upon it, RAMBAM, on the 

other hand, deals with a get which has not yet been written; the delay in 

question is the delay between the date on which the husband issues 

the date on which it is actually written.

Because we may assume that a woman receives her get on the date 

inscribed in the document, a get may be written for the husband when his wife

It is not a frequent occurrence that a husband will pre-date 

a divorce document; the husband will immediately give it to his wife or to an

See TUR, EHE 127, 20a. Citing the above ruling in the name of R. Yizhak 

and his father, R. Asher, the TUR refers to RAMBAM, Hil. Gerushin 1:28, who 

seems to rule that in all cases where a get's delivery is delayed, the 

appearance of the date of the writing of the get would render the document 

Rather, a new get must be written which includes the date the get 

was given to the wife not the date on which the husband issued his original 

Karo, in Beit Yosef and Kesef Mishneh to the TUR and RAMBAM,

The receipt of the get by the agent of transport causes the transaction 

to become public knowledge, which protects potential purchasers of the wife's

n  ’na riyuz ny

argues that these two rulings do not conflict in that they deal with different 

rulings do not conflict in that they deal with different situations.

’o: ■» k



responsa, kelal 46, perat 14.

It should be noted that the

therefore not surprising that ROSH requires that the date of transmission,

Mishneh Torah.

This halakhah5.b. K 1

This conflicts with

the proceeds of her property until the specified date.
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From the analysis of the TUR, the BaH and Peri shah, it is clear that the 

position of R. Yizhak and ROSH does indeed differ essentially from that of the

The RAMBAM disqualifies any get delivered to the wife on a 

date subsequent to the date of the document; R. Yizhak and ROSH accept a "pre-

rather than the date of the husband's instructions be inscribed upon the get.

Had the husband given the document to an agent, the ROSH might very well have

accepted that get as valid even though it included the original date of 

wri ti ng.

w"~l

The BaH, and the Peri shah (n. 12), however, point out that R. Yizhak and 

ROSH do differ from the RAMBAM on the subject of a

a get me'uhar is not truly a get and the wife is not truly divorced until the 

date inscribed upon the get. For this reason, the husband may continue to 

collect proceeds of his wife's property until that date.

the position of RABAD (see his hasagah to Mishneh Torah, Hil. Gerushin 1:25), 

who rules that the woman is indeed divorced on the basis of this get 

immediately upon her receipt of it; however, the husband continues to collect 

Apparently, says ROSH,

get not delivered on the 

date of its writing. The former will accept the get if it was handed to a 

shaliah, whereas the latter will not accept the pre-dated get even in that 

case and S* requires a new get be written.

responsum of R. Asher cited by Karo does not involve such an agent; it is

dated get" if tranmitted through an agent.

n"KT — =Tos. Ha-ROSH 17a, 

concerns a a get delivered to the woman before the date inscribed upon  

it. Tosafot resolves a contradiction between our Gemara and Baba Batra 160a:



*

arrangement.

viewpoint of Tosafot (which he now ascribes to R. Yizhak): the wife is not

cannot serve as an instrument of divorce. n.

Karo, in Beit

He then
As for Baba Batra 160a, which

Alfasi is silent concerning get me'uhar; this entire matter is an issue
addressed by later authorities. The position of RAMBAM opposes that of RABAD
and that of Tosafot/ROSH.

n 3 ’ r, 3 nywo-iofi’x — follows RIF and Talmud to6.a.

RIF clearly follows Shmuel against Rav in this case, a decision which draws

Asher's oppostion for several reasons.
□ KH3 7H1) It conflicts with a halakhic rule

3the law follows Rav over Shmuel in cases of ritual law.

Kno'pn "t which would be annyco3) Some texts do read "

RIF, however, does notauthoritative decision in favor of Shmuel's practice.
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divorced until the date written upon the get.

RAMBAM, in Hil. Gerushin 1:25, states that a get me'uhar is invalid and

this would occur in a case where the woman agreed in advance to this peculiar 

He concludes that it is best to be strict, following the

Yosef and Kesef Mishneh, defends RAMBAM on the basis of our Gemara, in which 

R. Yohanan and Resh Lakish both hold that a get me'uhar is invalid, 

buttresses this with a case from Yebamot 116a.

Hagahot Maimoniot, Gerushin 1,

10, points out that this ruling is at odds with the Tosafot position. TUR, 

EHE 127, 20a-b, cites the rulings of RABAD and R. Yizhak,1 and he presents the 

RAMBAM as conflicting with those authorities and with ROSH.

holds that such a get is indeed valid, that case deals with a promissory note 

and not a document of divorce.

2) Several "late" Amoraim agree with Rav's position, and the halakhah follows 

the opinion of the later sages.

have such a text, since he does not cite this statement.$



4) The accepted practice in France and Germany is to follow Rav's position.

RAMBAM, in Hil. Gerushin 11:19, follows RIF.

It

”)Z2FI’ K6.b. — follows RIF.

"IOX7. — follows RIF to

Shmuel states that a ketubah written during the day and signed after sundown

is valid. Alfasi cites a case in which Rav, according to the Gemara's inter

pretation, adds a reservation to this ruling: the document is valid only if

). It is possible, says ROSH, that Alfasi
still follows the Shmuel position with regard to ketubah and the Rav position.
supported by a beraita, in regard to other documents, although a responsum of
Alfasi rules according to Rav.

At any rate, the beraita, ostensibly a comment upon the mishnah on 17a,
implies that

the legal proceedings continued uninterrupted until the signing. ROSH cites

the RAMBAM, Hil Gerushin 1:15, who rejects such a get; Asher pronounces

RAMBAM's ruling as unreliable. Beit Yosef ad loc.See TUR, EHE 127, 20b.

the

Gerushin 1, n.

, where it is clear that,view to R. Yizhak. See Tos. Ha-ROSH 17a,

according to the Tosafot tradition, the beraita on 18a is an explanation of

it refers to gitin.the mishnah on 17a: i .e

In this case, Asher suggests that Alfasi might be in agreement with him;
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beraita does not refer to gitin, but to other documents.

30, presents the same reasoning and attributes the opposing

the legal proceedings surrounding it continued uninterrupted until its signing 

(

See TUR, EHE 13, 24b; Beit

Yosef cites the numerous authorities who agree with the Alfasi position.

is clear, nevertheless, that ROSH disputes Alfasi (whom he cites) and RAMBAM 

(whose name he does not mention).

a get written during the day and signed after sundown is valid if

(= Kesef Mishneh to RAMBAM passage) explains that in RAMBAM's view,

6 Hagahot Maimoniot,

-!©□ nnnxn ppioy

7’3y inw I’picy



Maimonides, on the other hand, is specifically rejected.
8. — follows RIF to xo>yn ninuB □'I’p:?tdp’x

= Tos. Ha-ROSH 18b, . The Gemara cites an opinion that ifT>2X

witnesses, the rest as the fulfillment of the husband's stipulation", 18b) be

extended to other documents. Yet in Baba Batra 162b, we read of a case where

an ineligible witness signs immediately after the last line of the text, the

document is valid as long as two eligible witnesses sign below him. Rather,

says R. Tam, the prohibition against ineligible witnesses signing "at the

beginning" is one of time, not place: such witnesses should not be the first

to sign their names to the document, lest this give the impression that these

ineligible witnesses constitute the "essential" testimony for the document.

As long as eligible witnesses are the first to sign, others may add their

names even on those lines in between the text and the signatures of the

7eligible witnesses. See TUR, EHE 120, 6a-b.

is different concerning other documents; in Hil. Edut 5:6, he allows a

document which, signed by many witnesses, carries the signature of an

Both Magid Mishneh (to

function of witnesses to a

is a feature of theII
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explain that the seeming contradiction lies in the essential difference in

get (where witnesses of transmission are the key to 

the document's validity) and other documents.

The "time-bound" interpretation of "at the beginning

RAMBAM interprets "at the beginning", at least in relation to get, as a 

matter of placement of the signatures; see Hil. Gerushin 9:27. His attitude

ineligible witness immediately following the text.

Hil. Gerushin) and Kesef Mishneh (to Hil. Edut; at great length in Beit Yosef)

ineligible witnesses sign at "the beginning" of a list of a number (such as 

ten) witnesses, the get is rendered pasul, lest the practice concerning get 

(following the opinion of R. Yohanan: "two of them serve as the actual



R. Tam/ROSH position; we do not find it in RAMBAM.

9.a. — not in RIF. Asher rules that, inasmuch as R.Kinn

Yehoshua b. Levy is in accord with Resh Lakish on this issue, the halakhah
follows Resh Lakish and not R. Yohanan.

).

ROSH states that Alfasi, who does not report the ruling of R. Yehoshua b.

Levy, rules in accordance with R. Yohanan. RAMBAM (Hil. Gerushin 9:27) also

follows R. Yohanan.

There may be a textual problem in this siman. TUR, EHE 120, 6a, does not
~IDX ") states thatrecord that his father preferred Resh Lakish.

Asher rules according to R. Yohanan. Beit Yosef has our text, but he

interprets Asher's explanation of RIF's position as an agreement with that

posi tion.

9.b. ■» xn

The mishnah on 17a declares such aa predated get can be accepted as valid.

get invalid, but the opinion of R. Shimeon differs with this anonymous view.

R. Yehoshua b. Levy (18b-19a) follows R. Shimeon's position in an emergency

situation. ROSH, in 2:7, above, accepts a predated get as long as the legal

proceedings surrounding that document continued without interruption until its

Here, he follows R. Shimeon, since the mishnah deals withsigni ng.

emergency situation".

b. Levy.

See TUR, EHE 127, 19b, and Beit Yosef ad loc., who points(see 2:7, above).

out that in view of RIF and RAMBAM, the halakhah never follows R. Shimeon,

even in the case of an emergency.

10. - = RIF./3 nn
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Alfasi, as noted in 9.a., above, does not cite the ruling of R. Yehoshua

RAMBAM, Hil. Gerushin 1:25, holds that a predated get is invalid

"an

R. Tam supports this rule with 

evidence from Tractate Megillah (see. Tos. Megillah, 27a, mmiD

BaH ("

3n3 _ Rav Haj Gaon° cites the dispute as to whether



11. — essentially follows RIF, but adds to themn’«

Alfasi position of Shmuel, while Alfasi cites only the position of Rav. See

TUR, EHE 130, 30a, and Beit Yosef, , who cites a tradition thatoxi

accepts both viewpoints. See also RITBA, Hidushim, 19a, 1DK , and Meiri,
pp. 68-69.

RAMBAM, Hil. Gerushin 1:23, cites the Shmuel position and does not refer

to Rav. Karo follows him in Shulhan Arukh, EHE 130:16, with Isserles adding
the Shmuel position. Meanwhile, R. Meir Ha-Levy Abulafia (RaMaH) favors the
view of Rav over Shmuel.

ROSH perhaps cites the Shmuel view to indicate that both are acceptable.
However, his son (Kizur Piskei Ha-ROSH, 2:11) sees Asher in agreement with
Alfasi that Rav is the accepted viewpoint. Either way, ROSH disagrees with
the halakhah as codified by RAMBAM.

X *7 X 3 ’ “I H X C 3 ’ X 37 ■» xvn12. — follows RIF to
■

the top of 19b (according to the Gemara's

emended version). The anonymous view permits witnesses who cannot read to

sign documents if those documents are first read aloud to them; R. Shimeon b.

Garniiel restricts this permit to gitin and forbids it with all other

Alfasi cites a statement by Rava that the law follows R. Shimeon;documents.

ROSH points out that RIF omits the statement of Rav Gamda in the name of Rava

There is evidence that Asher himselfthat the law follows the anonymous view.

and Deri shah, n.

This would mean that all documents, notanonymous statement in the beraita.
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are read aloud to them prior to their signature.

favor of this position, both in his own name (TUR, loc. cit.), and in the name

i!
■:

?
ii

just divorces, may be signed by witnesses who cannot read if those documents

Jacob b. Asher does rule in

follows Rav Gamda1 s view. The Beit Yosef (TUR, HM 45, 80a, the BaH ad loc.

1, declare that ROSH states his agreement with Rav Gamda/

The subject here is the beraita on



of his father, Asher (Kizur Piskei Ha-ROSH, 2:12).

read by two people in the presence of the illiterate witness (or by a chief

judge and his scribe). This, he contends, is Alfasi's interpretation of the

berai ta: whereas the anonymous view would allow one reader to read "other

documents" to the illiterate witness, R. Shimeon requires two readers. As far

as ROSH is concerned, he and Alfasi both agree on this point.
RAMBAM, in Hil. Malveh 24:5-6 and Mil. Gerushin 1:23, rejects this permit

with respect to "other documents". Moreover, RAMBAM, unlike ROSH, requires

interpretation of Alfasi, as well; both the Magid Mishneh (Hil. Malveh) and
RaN (to Alfasi, fol. 9b) seem to read RAMBAM and RIF in essential agreement.
It is clear, however, that ROSH reads the Alfasi differently: in his view, he

and the RIF disagree with the position of the RAMBAM. Here is a case where

the Alfasi’s methodology renders that work, in ROSH's opinion, superior to the

The RIF, inasmuch as he simply repeats the Gemara passage,Mishneh Torah. can

be interpreted in various ways just as the Gemara itself can be so

The Mishneh Torah, however, because it is divorced from theinterpreted.

Talmudic material and presents only the pesak halakhah, cannot, in this case,

be "correctly" or even differently interpreted.'

13.
TOX14. - = RIF.

See Tos.Ha-ROSH 19b,— not in RIF.15.

135, 38a, , for speculation□ ro i

material from their halakhic corpus.
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The difference between get 

and other documents, according to Asher, is that those other documents must be

— a continuation of 2:12.

"ION 1

Like the Alfasi, RAMBAM does not deal with this subject; see Beit Yosef, EHE 
as to why those authorities omit this

two readers in the case of a get; he makes no distinction between the number 
of readers required in any case. Beit Yosef contends that this is the proper



16. — follows RIF to"ION

= Tos. Ha-ROSH 19b, ’  ’-is

The beraita

receives it; it is read following her receipt only if it was not read prior to

the receipt.

RAMBAM's position and that of Tosafot, quoted in the name of R. Yizhak.

). In Hil. Gerushin 1:21, RAMBAMalso our printed Tosafot, 19b, ’□’-IX

not read and is subsequently lost, even if thewere

ifa

must leave her new husband;

This section does not appear in our17. — follows Talmud.

Alfasi.
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-ion

The halakhah does not differ from that in RAMBAM, Hil. Gerushin 3:4

declares that if the get 

husband contends that it was

. The requirement that the get be read to 

the woman refers to the moment before the document is handed to her. However, 

this particular reading is not vital, since we do not suspect the husband of 

switching documents unless we have reason to believe he did so.

valid get, the woman is safek megureshet: 

she must leave her new husband.she remarried on

Therefore, it is essential that the get be read by the witnesses of 

transmission after the woman has received it, as well as before. If the

on 19b involves such a case; there, the get was read before it was handed to 

the woman and before the husband took it back into his possession and lost it.

n’5*?n

"after" reading was performed, the woman is legally divorced, even if the get 

was not read prior to her receipt of it. If the get was not read at all and 

is subsequently lost, another get is required. If the get is read before the 

woman receives it, and the husband thereupon takes the get back into his 

possession, she does not require another get.

RAMBAM, Hil. Gerushin 1:19, requires the get be read before the woman

Hagahot Maimoniot, n. 5, points out the difference between the

(See

the strength of that get
This contradicts the position of TUR, EHE 135, 38a, which is apparently his 
interpretation of R. Asher, although Asher does not state whether this wife 

see Beit Yosef, 37b, and Korban Netanel, n. 300.



and Hil. Tefilin 1:15.

18. -i"n — follows Talmud. This section does not appear in our
Alfasi. The halakhah does not differ from that in RAMBAM, Hil. Gerushin 4:6
and 8:15.

mym19. — fol lows Talmud to ; this section does not

appear in RIF. = Tos. Ha-ROSH 20b, . ROSH cites the ruling of R.

Yizhak b.
However, Tosafot/ROSH

decide in favor of a more stringent standard.

can be removed, provided that it does not cover the inside portion of the

other letter.

The position of RAMBAM, in Hil. Gerushin 4:10, is somewhat vague. Magi d

Mishneh, ad loc., citing RAMBAN on our Gemara, posits that Maimonides does not
require that the letter of the text not touch each other. See also RaN, fol.
10a, who attributes this view to R. Yizhak and RAMBAM: if the letters of the
get touch each other, the get is not rendered invalid. This is, of course,
the same view as that of R. Yizhak b. Mordekhai. The Tosafot and ROSH,

See TUR, EHE
125, 14a, and Bei t Yosef ad loc.; the general view is that Maimonides does not

demand this stringency even in theory.

— not in RIF; ROSH summarizes the sugya20.a.

a get isand adds explanatory notes taken from RASHI. The situation is this:

The wifetatooed on the hand of a slave whom we know belongs to the husband.

now possesses the slave, and she testifies that the slave was given to her by

)her husband, in the presence of witnesses of transmission (
Is theThese witnesses are not now present.as her document of divorce.
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The letters of the get should 

not touch each other; if the ink from one letter runs into that of another, it

Mordekhai that the letters on the get need not be surrounded by 

blank space, as is the case with tefilin and mezuzot.

however, do mention the custom of stringency on this matter.

n

m’oo

xon -ia ■’on ’ya



woman indeed divorced? ROSH apparently accepts the answer of Resh Lakish:
mere possession of a slave does not serve as evidence that the possessor
legally acquired the slave from his owner.

TUR, EHE 124, 13a.

RAMBAM, Hil. Gerushin 4:4, rules that the wife is safek megureshet, as

does RaMaH (cited in TUR, loc. cit.) Beit Yosef explains that the woman's

possession of the slave creates a doubt as to legal ownership, even though the

The TUR, and quite probably the

reason that since possession does not serve as evidence of ownership,

there is no valid reason to cast doubt upon the ownership rights of the

husband.

20.b. — not in RIF; ROSH summarizes sugya in the

style of Alfasi (omitting all of the suggested answers to Rami's question

except the final one) and adds an explanatory note from Tos. Ha-ROSH 20b,

The halakhah is the same as that in Hil. Gerushin 4:5; see TUR,ri”’x

EHE 124, 13a.

Here, Asher merely recitesin N — not in RIF.20.c.
if a slave holds a get, and the wife acquiresthe Gemara and its conclusion:

if the slave is fettered.
the slave must be asleep

11as well as fettered. See Tos. Ha-ROSH 78a,

RAMBAM, Hil. Gerushin 5:17, requires only that the slave be fettered for

The TUR had a different

see

Beit Yosef, EHE 137, 44a and Kesef Mishneh to Hil.-Gerushin 5:17.
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ownership of the slave, she acquires the get only 

Asher's actual ruling is found in Gitin 8:5, to 78a:

If so, the get is invalid, because 

the court must assume that the slave still legally belongs to the husband. 

This is the conclusion of R. Jacob b. Asher in Kizur Piskei Ha-ROSH 2:20 and

the get to be transferred to the wife's ownership.

text of RAMBAM in which the halakhah is the same as that of Tosafot/ROSH;

court must return the slave to the husband.

ROSH,10

Non ->□ w



20.d. ROSH rules that the husband— not in RIF."ION i

must own the courtyard that he transfers to the wife's ownership. If the

See RASHI,

with the halakhah of ROSH and TUR, this detail makes clear a rule that is left

vague in the Mishneh Torah.

21.-22. — follows RIF to

= Tos. Ha-ROSH 21b, . The Talmud, which Alfasi simply repeats,NX’

such as the horn of an

The rule, derived

written must be lacking in two and only two positive acts:

and giving (the get to the wife). If a third act, such as detaching, must be

performed, the object is invalid for the purpose of get. RAMBAM repeats this

rule in Hil. Gerushin 1:6.

RASHBAM limits this rule to objects which must be detached from animals

This would permit a get to be writtenor from objects attached to the ground.

potted plant which is subsequently detached from the plant.
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written on any object which is subsequently cut, trimmed or detached.

other hand, even in the view of R. Tam this would apply only if the cutting or

courtyard belongs to another person and that person transfers it to the wife, 

the get within the courtyard is not a valid document of divorce.

21a, ]K3O inK’? nxDn n-ixn

RAMBAM, Hil. Gerushin 5:18, does not include the provision that the

concludes that a get must not be written on an object, 

animal or the leaf of a tree which is then detached.

parchment which was subsequently cut down to size.

Gitin, 77c, Warsaw ed.) and R. Tam, however, hold that a get is invalid if

On the

RASHI, according to this report, permitted a get to be written on a large
The Halakhot Gedolot (Hil.

on the leaf of a

n a ’ n 3 i n s ’ x p

midrashically from Deuteronomy 24:1, is that the object on which the get is

writing (the get)

courtyard must belong to the husband at the time he places the get within it.

See TUR, EHE 139, 44a. While the RAMBAM passage may be read so as to agree



trimming were on a large scale.12

See TUR, EHE 124,

It is vital to note that the various distinctions within this rubric

drawn by RASHBAM, R. Tam and Tosafot/ROSH stem from certain Talmudic passages

cited in Tosafot (Gitin 21b-22a, 72b, 17b, and Hulin 89a) as well as from

precedents established in the Franco-German halakhic tradition. This material

arise from comparison of our sugya with other passages. By contrast, the
unadorned general rule that we find in RIF/RAMBAM cannot answer the questions

In a real sense, the RIF/

does not and cannot deal with these new questions. For example, the Yam shel

lengthy analysis of the issues and ramifications in which he never mentions
RAMBAM again.

— adds explanation for the prohibition against23.a. no
Such an object isobject attached to the ground.

: it must be detached before it can be given to the

written upon it. See TUR, EHE 124, 12b.

He forbids the use of anCompare with RAMBAM, Hil. Gerushin 1:6-7.
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purposes, the get would be valid even according to R. Tam. 

12a.

If the get were written on a large 

parchment and then a small amount of the parchment is trimmed for cosmetic

combines to create what we might call a new halakhic context, which demands 

that distinctions be drawn within the general rule to cover challenges that

Shelorio, Gitin 2:28, does not mention them at all, and Beit Yosef (to TUR loc. 

cit.), while citing RAMBAM as accepting the general rule, must proceed to a

and challenges that flow from the Tosafot analysis.

RAMBAM tradition becomes irrelevant to subsequent halakhic debate, since it

noma

woman, whereas the halakhah allows only the two acts of writing and giving be
done to the get. This prohibition applies, says ROSH, even if the attached 
object is not detached but is given to the woman as is after the get has been

writing the get on an



in his commentary to the TUR passage; perhaps for this reason, as well, he

uses the language of ROSH/TUR on this subject in SA EHE 124:4 (and see Bi 'ur

Ha-GRA, n. 14).

'JV 13PD23.b. — follows Mishnah/RIF to“!□ 1 non o’osni

K1?D ’ “I £ = Tos. Ha-ROSH 22a,

This would allow the husband

get is valid, since it is easy to detect subsequent attempts to make erasures

in the text. This is an adjustment to RASHI's understanding of the mishnah

(21b, ).?ino -i

This observation of Tosafot is taken from Baba Batra 164a and is cited as

halakhah by RAMBAM in Hil. Malveh 27:9, as well as by TUR, HM 45, 83a, in

RUSH applies that rule here, to stress thatrelation to documents in general.

the law concerning erasures in other documents applies to get as well.

23.c. 'oi — follows RIF to

Adds a section of Gemara omitted by RIF.

— follows Rif to24.a. □ ■» nun n

x’n "ity>kRASHI 22b,= Tos. Ha-ROSH 22a,
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attached object for the writing of a get because such 

detached after it has been written.

of an attached object if that object is given as is to the woman following the 

writing of the get, 

this ambiguity.

. The prohibition by the mishnah 

against erasures in the get applies only if the signatures are written over an 

erasure while the text of the get is not.

subsequently to make alterations in the stipulations of the get without being 

detected. If both text and signatures are written over erasures, however, the

a get would have to be

One can read RAMBAM as permitting the use

"3

•wu i 3ns i

7 KO

states that, according to the position of R. Elazar, a woman who seeks to 

marry on the basis of a get must bring to the be it din the witnesses who saw

ROSH presents this halakhah in language that is free from 

For this reason, perhaps, Beit Yosef does not mention RAMBAM

’nns m’oo ’ny



producing those witnesses; see TUR, EHE 124, llb-12a. Here, R. Asher makes

clear a point of halakhah which is ambiguous in the Mishneh Torah.

24.b. — not in RIF/RAMBAM. See Magid Mishneh to-10X1

Hil. Gerushin 4:2, and Beit Yosef EHE 124, lib, who argue that both RIF and
RAMBAM follow the view of R. Yohanan, as does ROSH.

24.c. — presents the same halakhah as RIF in

. ROSH's analysis herean expanded form; = Tos. Ha-ROSH 22b,

reflects the disagreement of R. Yizhak with RASHI's explanation of this law.

ROSH points out that R. Hananel rules differently, but that ruling is

rejected.

TUR, HMRAMBAM, Hil. Malveh ve-Loveh 27:1, presents the same position.

The difference between

offered by ROSH: without this explanation,

apply in certain cases.

Thi s- = Tos. Ha-ROSH 22b,24.d.

is not

a statement of halakhah, since in 24.c. we are

respect to other documents follows R. Elazar.

89

the signatures on the get are sufficient proof.

RAMBAM, Hil Gerushin 4:2, rules that a get may be written on material 

which allows for forgery, provided that the get is handed to the woman in the 

presence of witnesses of transmission. He does not say that if the get is 

written on material that guards against forgery, the woman may remarry without

I

note, concerning R. Yohanan's position with respect to other documents, 

told that the halakhah with

one might think the rule does not

her receive the get; this rule, according to Tosafot, applies only if the get 

is written on a surface which allows for forgery. If the text is written on a

x " -i

42, 72b, presents the law in the language of the ROSH.
R. Asher on the one hand and RIF/RAMBAM on the other lies in the explanation

"forgery-proof" surface, she need not supply these witnesses; in such a case,

ITV'JX '>□1



25.a. — expands on RIF on the basis of Tos.
Ha-ROSH 22b, , and 23a, . Two positionsxn i x’jnm

The first

accord with the view of R. Elazar; since the only objection to these persons

Thus,

slave, who cannot legally serve as an agent, may nonetheless write a valid

The second position, that of R. Yizhak, regards the Gemara's argument asget.

stemming from the position of R. Meir. In this view, R. Elazar would indeed

ROSH adds that the

It is important to note.

however, that RAMBAM disqualifies the slave because he is not subject to the

laws of marriage and divorce, while R. Yizhak disqualifies him on the basis

agency is denied to aHowever, see 23b:that he cannot serve as an agent.
because he is not subject to the laws of

— begins with an explanation of25.b.

The statements of Rav Huna and Shmuel, in the view ofAlfasi's ruling.

Alfasi, are both halakhically authoritative:

90

that the writer of the get be legally competent to serve as an agent.

according to R. Elazar, "agency" is not a requirement for the writer, and a

are cited in Tosafot regarding the permit to write the get.

position holds that the Gemara's refutation and defense on 22b-23a are in

writing the get is that they may not know that the get is to be written for 

the specific woman to be divorced, we cannot introduce the further objection

require that the writer of a get be legally competent to serve as an agent; 

this would disqualify a slave from writing a valid get.

RAMBAM (Hil. Gerushin 3:15-16) also disqualifies a slave for the purpose of

writing a get.

TUR, EHE 123, lOb-lla, reports the same ruling.

slave with respect to get precisely 

marriage.

□ ~i mx

^nn- ■'ni

a get written by a deaf-mute, an 

insane person or a minor is valid only if the writing is supervised by a 

person who sees to it that the document is written for the woman in question



ROSH adds that RAMBAM agrees (Hil.

Gerushin 3:18) that the three latter individuals may write the tofes only when

under supervision.

The interpretation of the relationship between the statements of Rav Huna

10b.

basi s. In other words, RAMBAM follows Rav Huna lekhathilah and Shmuel

n r.V »nni’3 nn

The statement ofeither the husband or

the wife's agent. RASHI, 23a,
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write a tofes without supervision, the get is invalid under all circumstances, 

whereas RAMBAM would allow this writing on an after-the-fact (bedi'avad)

get; moreover, in the 

case of the deaf-mute, the insane person and the minor, a tofes written by 

them without supervision is invalid.

these individuals is acceptable after the fact.

Gerushin 3:15 in his critique of Beit Yosef.

RAMBAM's position; Beit Yosef writes that it is unclear from the TUR's words

The mishnah on

bed'avad; as long as the toref is left blank, the unsupervised writing of 
See Lehem Mi shneh, Hil.

The TUR recognizes that this is

□
23a does not disqualify the slave from serving as an agent (for 

the wife) in the transport of a get.

R. Yohanan, cited by RIF, specifically disqualifies the slave from serving as 

, points out that this rule

whether ROSH would disqualify this get even after-the-fact.

25.c. ^i- — follows RIF to

(=Rav Huna); in addition, this permit applies only to the writing of the 

tofes, the fixed, "standard" text of the get, but not to the toref, the part 

of the get which contains the names, date, place, etc. Thus, a non-Jew, who 

writes a get on his own opinion and not necessarily for the specific woman in 

question, is never allowed to write even the tofes of a

and Shmuel is a complex problem in the literature; see Beit Yosef, EHE 123, 

RAMBAM and ROSH apparently agree that both statements are authoritative.

There may be disagreement, however, on the permit for the deaf-mute, etc. to 

write the tofes. ROSH's words indicate that should one of these individuals



F

applies as well to the case of the husband's agent.

with the slave; see Tos. Ha-ROSH 23b, 1’K

RAMBAM, Hil. Gerushin 6:6, rules as does RASHI:

as an agent for either the husband or the wife.

who argued that a distinction should be made in this case between agency on

behalf of the husband and agency on behalf of the wife. See Magid Mishneh,

— ROSH continues the list of those qualified and

Those disqualified

the Torah may not. If a person is disqualified as an agent under Toraitic law

get is valid. This is correct, says ROSH, because the only reason we would
disqualify this agent is that we suspect him, as a sinner, of lying when he
says:

This, says ROSH, contradicts the ruling of RAMBAMis irrelevant in this case.

Asher remarks thatsinner is pasul, even

ad loc^» and TUR, EHE 141, 50b, and Beit Yosef, ad loc.
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yet repents of his sin during the time between his receipt of the get and its 

transmission to the husband or wife, R. Meir Ha-Levy Abulafia rules that the

ROSH also includes R.

Tam's explanation why the mishnah deals specifically with the idolator but not

the slave is disqualified 

This reflects a disagreement 

stretching back at least to the days of R. Yosef ibn Migash (llth-12th c.),

in Hil. Gerushin 6:7; there, we read that a get transported by an unrepentant 

if it is validated by the beit din.

accept as valid a get whose signatures have been validated, even if that get 

is transported by an unrepentant sinner, since the fear that the agent may lie

pTl
not qualified to serve as agents in transporting the get.
at rabbinic law may serve as agents, while those disqualified under the law of

ad loc., RaN, fol. 12a, and TUR, EHE 141, 50a.
26.

RABaD criticizes this ruling of the Mishneh Torah.
This is also the view of a number of other poskim; see Magid Mishneh,

Moreover, RAMBAM does

"This get was written and signed in my presence." As a repentant 
sinner, he removes this suspicion from himself. For this reason, as well, we



I

not discuss any possible halakhic distinctions between the case of such an

agent in Israel and a case outside of Israel; the possibility that such an

agent will lie does not apply to Israel, where he need not make the statement

This distinction, according to

□ no

13II, p. 165)

the get, an act forbidden by the mishnah on 23a. Rav Haninai Ga'on is asked

the following question: to

The gaon responds that this, too, is forbidden, inasmuch

Halakhot

not be allowed to remarry on the strength of that get (although, if after the

fact she does ROSH

di ssents. True, a husband may not appoint a non-Jew as an agent who

subsequently appoints a Jew in his stead. If, however, the husband gives the

get to a non-Jew who then hands it to a Jew who has been appointed in writing

as the husband's sole agent, there is no reason to disqualify the document.

The geonic ruling is found

fol. 11b.

the RAMBAM.
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[

i

II
i

7

suppose the get is wrapped in a package and handed 

the non-Jew, who is then made an agent for the delivery of the package—but

neither is it found in the RIF or

R. Tam; see Sefer Ha-Yashar, Hiddushim,

See TUR, EHE 141, 50b, and Beit Yosef ad loc.

in a number of sources, including RASHBA, Hiddushim to Gitin 23a, and RaN, 

These sources do not, however, present the Franco-German practice;

not the get itself.

as the non-Jew may not serve as an agent with respect to get.

Gedolot adds that if a get is transported by a non-Jew to a Jew who then hands 

it to the wife in the presence of witnesses of transmission, the woman should

"it was written and signed in my presence."

Tur, Beit Yosef and BaH, influences the opinions of RaMaH and ROSH.

27. — ROSH cites Halakhot Gedolot (ed. Hi 1desheimer, vol.

on the issue of a non-Jew serving as an agent for transport of

This, indeed, is the practice in Germany and France, based upon the ruling of 

no. 756.14

remarry, we do not demand that she leave her new husband).



28. — follows RIF.-ion

“ano29. — follows RIF.

i
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NOTES TO GITIN, CHAPTER TWO

^Tiferet Shmuel,

See also Hagahot Maimoniot, Hil.

l^See Korban Netanel, n. 5.
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11Tos. Ha-ROSH, 21a, 
Tosafot wi th a i.  
diSCUSS FI1D3
78a and its corresponding pesak, 8:5.

BOzar Ha-Geonim, Gitin, p. 31, no. 71.
Gerushin 1, n. 50.

9See Resp. Ha-ROSH 45:13, where the stringent view is defined as an 
Ashkenazic custom, a fact recorded as well in Sefer Mizvot Ha-Gadol, Pos. 
Comm. 173.

^According to the emendation of Peri shah, n. 14.

^The proof from Yebamot is cited only in Kesef Mishneh, not in Beit 
Yosef. This analysis of RAMBAM's position is taken almost entirely from RaN, 
to I. ba, y-jK . RaN rejects the proof from Yebamot; perhaps, for
this reason, Karo omits reference to it in Beit Yosef. At any rate, this 
examples demonstrates the extent to which Karo the “arms-bearer" to the 
RAMBAM, relies on the pioneering work of R. Nissim and his school (including

. n. 3, explains that, to RAMBAM, the beraita refers 
specifically to EeTubah and not to other documents.

7Note that our printed Tosafot (18a, ’"IDK ) records that R. Tam later 
retreated from this position. See RASHA, Hiddushim, 18b, and RaN, fol. 9a. 
ROSH and TUR follow R. Tam's original position; see Yam she! Shelomo, Gitin 
2:10.

$0ur text, however, does read nD’np nyuzn
as does the printed text of Tosafot RYD. See Feldblum ad loc.: several MSS 
preserve, either in the text or in the margins, the readi ng nyun

na’nj , following Rav. These readings are apparently later accretions, 
inserted by copyists in accordance with one or the other halakhic tradition. 
Yerushalmi Yeb. 4:11 follows Shmuel, a fact which Hagahot Maimoniot (Hil. 
Gerushin 11, n. 6) and Beit Yosef (EHE 13, 24b) introduce into the debate.

his teachers) in the critical study and analysis of the Mishneh Torah.

■^See the sources included in Yad Malakhi, nos. 147-151.

^Concerning this rule, see M. Elon, Ha-Mishpat Ha-Ivri, Jerusalem, 
Magnes, 1973, pp. 233 ff., as well as the critique of I. Ta-Shema, "Hilkhata 
ke-vatraei", Shenaton Ha-Mishpat Ha-Ivri, Jerusalem, Institute for Research in 
Jewish Law, v.”5-7, T979-T98C, pp. 405-423. Asher's text differs from the 
standard printed editions of the Talmud, whose text records that Rav Ashi 
follows Shmuel's view. See M. Feldblum, Dikdukei Soferim, Ms. Gitin, New 
York, Horeb, 1966, to 18a: no other known readings agree with Asher's 
version, which reads Assi in place of Ashi.

, indicates that Asher compiled his 
view towards his subsequent Pesakim. While our printed Tosafot 

nisD here, ROSH leaves the subject for his Tosafot to
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12See RASHBA, Hiddushim, 21b, who suggests that Halakhot Gedolot would 
agree with this modification of the R. Tam ruling.

13R0SH apparently uses Or Zaru'a, I, no. 724 as his source of the 
quotation from Halakhot Gedolot; see Hildesheimer's notes ad loc.

l^The text of Sefer Ha-Yashar is of poor quality here, as is generally the 
case; see Urbach, BS’aiel HA-TbseTfot, p. 93.



c. Tractate Gitin, Chapter Three

l.a. it-ihn k'jk— follows RIF to

l.b. — adds a section of Gemara omitted
from RIF. From this section, ROSH concludes that the rule
appli es to a case of nyi2 n>ir as well aso’nnx

See TUR, EHE 131, 32b. RAMBAM, Hil. Gerushin 3:4,1 oxy
appli es the rule only in the case of Bei t
Yosef, , as well as Lehem Mishneh to Hil. Gerushin 3:4,

, which R. Asher uses as the source of his ruling.IT’K1?

ROSH makes clear a ruling which is not stated at all in the Alfasi or the
RAMBAM, although the ruling is derived from those poskim by various

ilcommentators. The fact remains that it must be derived; see SA, EHE 131:4,

and Be'er Ha-Golah notes 7 and 8. RIF/RAMBAM, left to themselves, do not

present this halakhah with sufficient clarity; subsequent authorities, such as

ROSH, must provide that clarification.

. RASHI (26a,2.a. — see Tos. Ha-ROSH 26a,G nn nnoo

□ inD1? x1? ) believes that R. Elazar forbids the pre-writing of the toref

of all documents, while allowing such preparation for the tofes (of any document

The Tosafot position, however, holds that R. Elazar

tanna in the mishnah on
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except a get of divorce).

decreed with respect to bills of divorce only; pre-preparation is allowed with

accordance with the R. Elazar position on gitin, 

the other hand, follows the ruling of the anonymous 

26a, allowing the scribe to write the tofes of the get before receiving

All of this seems to presume that Tosafot/ROSH, like Alfasi, rule in

1 RAMBAM, Hil. Gerushin 3:7 on

argues that RAMBAM agrees that the rule also applies to

This conclusion is stated in RaN, fol. 12b-13a, and Tos. Ha-ROSH, 25a,

all other documents, even if the loan or sale has not yet been transacted.

D’mx nyiD n^m

inxy ny*i3
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specific instructions from a husband who seeks to divorce his wife.

RaN, fol.

2.b.

of the R.

If, however, such a

RAMBAM rules that even bedi1avad such a pre-prepared tofes is invalid.

This version of RAMBAM conflicts with our text of the Mishneh Torah, Hil.

Gerushin 3:7, which, as mentioned above, adopts the anonymous view in the

the specific divorce action in question. Karo (Kesef Mishneh ad loc. and Beit

) alludes to the existence of varying texts of they-i i
According to one text, quoted in Kesef Mishneh and attested to

) and TUR, EHE

If our version of RAMBAM is correct, we might wellthe commentaries ad loc.).
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Yosef, EHE 131,

Mishneh Torah.

7 widd

Elazar position.
— ROSH continues to define the various shadings 

Some authorities would invalidate a pre-prepared

pre-prepared tofes is pasul.

version of RASHBA (Hiddushin, 23a), RaN (fol. 13a,

get only on a lekhathilah basis: i.e., from the start.

pre-prepared tofes is in fact (bedi 'avad) used in a divorce, it is valid.

Nahmanides on this subject.

Thus, we have three possibilities concerning the position of RAMBAM.

1) The rabbis permit the scribe to pre-prepare tofesim of gitin (our text of 

Mishneh Torah; =RaN, RASHBA, TUR, Beit Yosef).

Explanations as to why RAMBAM departs from the Alfasl position are offered by 

13a, and Yam shel Shelomo, Gitin 3:3.

mishnah and allows, even lekhathilah, the scribe to prepare tofesim for 

subsequent use, provided that he leaves space in order to write the toref for

by the Meiri (Bei t Ha-Behi rah, Gitin, p. 102), the RAMBAM indeed rules that a

2 Our text, on the other hand, agrees with the

131, 32a (although there are some problems with the TUR's reading as well; see

follow the emendation of R. Asher suggested by Beit Yosef (loc. cit., 

I’"12 ) and read RAMBAN instead of RAMBAM; such an emendation is supported

by what we learn from TUR and R. Yeruham3 concerning the position of



3) A pre-written tofes is pasul even bedi 'avad (our text of ROSH).

If as is probable, our printed text of RAMBAM (=1)) is

correct, then we have a major disagreement between RAMBAM and ROSH, who

If 2) is

correct, then the difference between the two authorities is not as great. Yet

here, too, there are problems.

In this version, RAMBAM does

not advance beyond the decree of R. Elazar, while ROSH discusses whether this

decree applies in bedi'avad as well as in lekhathilah situations.

In summary, the relation of ROSH to RAMBAM here depends on the reading of

the Mishneh Torah which we prefer. If we prefer reading 1), then ROSH clearly

If we choose reading 2), ROSH ignores the Mishnehcontradicts the RAMBAM.

Torah in order to discuss a point of halakhah which the RAMBAM does not mention

at all.

— The crucial question relating to this halakhah: what3.

is Alfasi's precise ruling? An examination of the Alfasi on this point,

The Talmud presents

/
3 n?:

invalidates the tofes on a lekhathilah basis but will accept it bedi1avad 

(although he prefers that another tofes be written, if possible).

According to this version, we do not know if 

RAMBAM would accept the tofes as valid bedi'avad.

Clearly, 3) is impossible; the authorities (R. Yeruham and TUR) ascribe this 

view to RAM BAN.

2) A pre-written tofes is pasul (=R. Yeruham, variants preserved in Kesef 

Mishneh and Meiri).

valid instrument of divorce. Rabah resolves the conflict:

that in Baba Mezia, deals with a case where we suspect that the "found" ^et in
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therefore, is a prerequisite to an understanding of R. Asher's ruling.

The mishnah on 27a states that a get lost by an agent of transmission is a 

valid instrument of divorce if it is found "immediately".

a mishnah from Baba Mezia 18a4 which implies that, if the husband gave explicit 

instructions to the agent to "give" this get to his wife, should that get be 

lost and subsequently found, even after an extended period of time, it is a

our mishnah, unlike



i.aium

question.

husband. ), R.xin:

characteristic of the document.

Alfasi rules here (fol. 13b) and in Baba Mezia (fol. 10b) according to the
second interpretation of R. Zeira:

the get
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get is valid, even after an extended 
period of time, if the witnesses who signed it testify that they signed only

According to this second interpretation ( 
Zeira is in disagreement with Rabah.

we do not return the get 
to the husband if both factors X and Y are present; the second states that we 
do not return the get to the husband even if only factor X. exists, whether or 
not we know of another man in that city whose name is the same as that of the

discovered in a

R. Yermiah rules that a "found"

Halakhot Gedolot (Warsaw ed., 78d), which favors the Rabah position: 

is invalid only if both factors are present. It also contradicts the more

The Talmud then presents the view of R. Zeira, of which there are two interpre

tations. The first holds that he agrees with Rabah:

one get for a man by this name. Rav Ashi states that a "found" get is valid if 

either the agent or the witnesses can identify it according to a specific

a "found" get is invalid if it is 

place where caravans frequently travel, even if no other person 

bearing the husband's name is known to live in the city of the get's origin. 

In other words, RIF validates the get whenever factor X. is present, regardless 

of factor £. We may, however, accept this get if the requirements set forth by 

either R. Yermiah or Rav Ashi are met. This ruling conflicts with that of

fact belongs to another husband and is not the get addressed to the wife in 

According to Rabah, this suspicion exists if the following two 

factors are present:

1) if the get is discovered in a place where caravans frequently travel U);

2) if we know that two men from the city of the get's origin bear the name of 

the husband (Y).5



and any
regardless of

These poskim

Does Alfasi himself

with the

found.

sugya.

This reading of

According to
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RAMBAN (Sefer Ha-Zekhut, fol. 13b-14a) answers this apparent 

contradiction in the RIF and states that Alfasi rules strictly in both cases:

extreme position later adopted by R. Shelomo Luria: Yam shel Shelomo, Gitin 

3:5. R. Yermiah and Rav Ashi rule independently of Rabah and R. Zeira, 

“found" get must meet their requirements in order to be accepted, 

either factor X or factor Y.6

Poskim subsequent to the Alfasi begin to forge a separate halakhic 

tradition on this sugya. It is clear that R. Zeira, according to the 

authoritative second interpretation of his ruling, invalidates a get if factor 

X. (caravans) is present, regardless of factory (similar names), 

extend this ruling to cover the opposite case: R. Zeira would also invalidate 

such a get if factor Y_ is present, regardless of factor X. 

hold the get to be invalid if "Y^ but not X"? RABAD (Hasagot to Alfasi, fol. 13b) 

suggests that RIF ought to accept "Y_ if not X", since the existence of two men 

same name is a more persuasive reason to cast doubt upon the get than 

the mere fact that caravans frequently travel near the place where the get was 

This suggested interpretation, however, is contradicted by Alfasi's 

ruling in Yebamot (fol. 43a) which apparently follows the Rabah position in our

the get is invalid when either factor X. or I. 1S Present. 

Alfasi is shared by RITbA (Hiddushim to Gitin, 27a) as well as RaN (fol. 14a), 

who writes that while Alfasi does not state this clearly, it is possible 

interpret him this way based upon his treatment of the beraita on 27b.

In addition to the interpretations of these authorities, there is an 

opposing view, represented by Magid Mishneh to Hil. Gerushin 3.9. 

this view, RIF invalidates this get if factor X. is present, but he accepts 

if factor Y is present in the absence of factor X_. The beraita on 27b, 

discusses the definition of "immediately1' in the mishnah, assumes a



name of the
We need not

of factor X.
way.

not X".
both RIF and RAMBAM as an

R.

non rmy

cerning it are clear.

a

The Hagid Mishneh, however,

102

9

7

I 
■

two Alfasi rulings by declaring that the case in Yebamot 115a required special 

leniency (=Rabah's position here), inasmuch as it dealt with

testimony concerning the husband's death necessary to allow a wife to remarry.

The above mentioned analysis cannot pretend to offer an adequate summary of 

the complexities of this sugya, but the outlines of the halakhic traditions con

factor X or Y is present.

name is a more serious challenge to the get than the fact that caravans 

frequently pass by the place where the get was found; in this respect ROSH s 

argument resembles that of RABAD. He resolves the contradiction between the

the husband's city bear the name of the husband is vague.

that Alfasi invalidates a get when either factor is present; RAMBAH and RASHBA 

clearly attribute this interpretation to Alfasi.

rejects this view and holds that RIF would accept a get if factor Y is p 

in the absence of factor X. RAMBAM, like Alfasi, is unclear on this point;

sugya, 

RIF's position concerning the acceptability of a get 

found in a place where caravans do not frequently travel but where two men from 

The RABaD suggests

caravans travel frequently. Thus, Rabah and R. Zeira dispute only concerning 

the length of time involved when we know that two persons bear the 

husband; in either case, we assume that factor X. exists as well. I 

extend this stringency to cover the case where factor Y_ exists in the absence 

The Magid states that RAMBAM, Hil. Gerushin 3:9-11, rules this 

The RaN, fol. 14a, agrees with this interpretation of RAMBAM, although he 

argues that RIF might in fact extend the stringency to cover the case of "Y_ if 

The RASHBA, on the other hand, in his Hiddushim to our sugya, explains 

invalidating the get in a case of either £ or £, 

explanation at odds with that of Magid Mishneh and RaN.

Asher holds with the tradition that invalidates the get if either 

He reasons that the existence of two men by the same



The Meiri

— follows RIF.3 no

5.a.

If

If,

however, the city is besieged by an enemy nation, we presume that the enemy has
come for booty; the citizens are presumed to be alive until we receive further
evidence.

The TUR,

in Gitin, it covers our present concern,
answer to the question whether thean

RAMBAM, Hil. Isurei Bi'ah

besieged city.

103

alive, perhaps dead" if besieged by an enemy force, 

fact, deals with two separate matters: 

while in Ketubot it is cited to provide

z3 no

upon the Bavli parallel in Ketubot 27b.

Bavli) passage on the subject of the alive-or-dead status of residents of a

Beit Yosef ad loc. expresses surprise that RIF and RAMBAM do not

— Alfasi quotes the mishnah on 28b and then the 

beraita on 29a; ROSH adds first a passage from Yerushalmi Gitin 1:4 (45a) which 

modifies the statement of R. Elazar b. Parta concerning a city under siege.

women of the city are presumed to have been raped.

18:29, rules concerning the question of rape, basing his ruling, apparently,

He does not cite this Yerushalmi (or

while RASHBA and Beit Yosef (EHE 132, 34a) argue that he invalidates the get if 

either factor exists, Magid Mishneh and RaN conclude that, for RAMBAM, only 

factor X. determines the validity of the get, regardless of factor Y.

(Beit Ha-Behirah, Gitin, p. 107) writes simply that RAMBAM did not clarify his 

stand sufficiently and refers us to the hasagah of RABAD to Hil. Gerushin 3:10. 

Asher stands in the long line of poskim who sense an ambiguity in the Alfasi 

(and in the RAMBAM) and who provide clarification of a point left vague in RIF.

4.

the city is besieged by an army of the same kingdom, the citizens within the 

walls are regarded as "perhaps alive, perhaps dead" for legal purposes.

This seems to be the plain meaning of the Yerushalmi passage; see Korban 

Ha-Eidah ad loc. and Pnei Mosheh to the parallel in Yer, Ketubot 2:9.8 

however, in EHE 141, 95b-96a, holds that the citizens are presumed "perhaps

The Yerushalmi passage, in



as

This allows

or that the

5.b. There01

If the death sentence is

The second

requires when a Gentile court reports the death of an individual, is not

extended to the case of execution; moreover, the beraita actually excludes the

statement:

other authorities.
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second version, actually does not deal with the subject of judicial execution.

Hence the stringency of "perhaps alive, perhaps dead", which the beraita

possibility of applying that stringency to a Gentile court in such a case.

RAMBAM, Hil. Gerushin 6:29, follows the second version of Rav Yosef's 

the individual is presumed "perhaps alive, perhaps dead" if condemned 

Other poskim would

— ROSH quotes the section of Talmud missing from Alfasi.

are two versions of the statement of Rav Yosef.

The uniqueness of ROSH's stand on this point can be seen

Meiri, Beit Ha-Behirah, Gitin, pp. 114-115, records that

clearly decided, we

cite this Yerushalmi passage on this subject.

RASHBA, in his Hiddushim to Gitin 28b, cites this Yerushalmi passage, 

well as the section of Talmud which Alfasi omits (see below, 5.b.). 

us to speculate that ROSH used RASHBA as a source for this halakhah, 

two of them used a common source.

second version of Rav Yosef's ruling. ROSH declares that Alfasi must accept the 

first version, since the beraita, which at first glance seems to support the

to death by a Gentile court; see Magid Mishneh ad loc^

extend the stringency to both cases; see RaMaH, cited by TUR, EHE 141, 96a, and 

RASHBA, Hiddushim, who explains that inasmuch as the halakhah has not been 

must apply the stringent rule in both cases.

from a look at two

According to the first version, 

a person who has received a death sentence from a Jewish court is presumed 

"perhaps alive, perhaps dead" until we hear otherwise.

pronounced by a Gentile court, however, we presume the person dead.

version of the statement reverses these presumptions. RIF does quote a beraita 

from 29a, but he does not clearly indicate whether he follows the first or



some poskim follow the second version ( Kina X3tt/'»'?

X3©’ >xtdd

Furthermore, the RAMBAM,

x-iro

6. — ROSH supplements the Alfasi with other material from3 no

Talmud. He also comments upon the Alfasi's ruling and explains it.

7. — follows RIF to

agent):

The halakhah follows R.
Yohanan, who interprets the mishnah as having to do with the order of the legal
transaction.

If the husband instructs the agent to take

invalid: the agent has violated the terms of his agency.
The

YlXl

agent.
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a statement are preserved by the Talmud.

"the disciple" of Alfasi, himself prefers

especially 29b, 

whether the get and the object

He is concerned rather that the get not be handed to his wife until she

Various interpretations of this mishnah stem from the 

dispute between Reish Lakish and R. Yohanan on 29a-b.

) of Rav Yosef's 

statement, while others extend the stringency to both cases; he does not mention 

any authorities who take up the position ultimate expounded by R. Asher.

Shelomo Luria (Yam shel Shelomo, Gitin 3:9) argues that ROSH is incorrect in his 

assessment of Alfasi*s position.

□ XT

The mishnah on 29a reads as follows:

T3m ■» •So xnoYm 

"...and if (the husband) says (to the 

'Take for me from (my wife) a certain object', he should not send it in 

the hand of another."

more so to a second agent subsequently appointed by the first agent, 

function of the second agent ("the hand of another") serves as the focal point

of a disagreement among the later commentators. RASHI (various diburim,

) holds that the husband does not really care

are carried by the first agent or the second

the object and only then hand the get to the wife, should the agent thereupon 

change the order of the transaction and hand over the get first, the document is

This applies even

The husband appoints an agent to deliver a get to his wife and to 

retrieve from her a certain object.

Alfasi usually follows

in any case where two versions of



I

) disputes this•> 

interpretation. The mishnah makes clear that the husband's concern is that the

The

The husband

is concerned only about the order of the transaction; therefore, the first agent

valid.

EHE 141, 92b.

another agent.

himself become ill or fall victim to

be presentRIF and ROSH require that the factor ofsubsequent agent.
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second agent does carry the get, and if he follows the order of transaction 

given to the first agent (take the object and then deliver the get), the get is

This directly contradicts the Tos/ROSH position, as is stressed by TUR, 

The husband is concerned that the object be in the possession of

should not send the get to the wife by means of another agent (presumably 

because the second agent will depart from the order of transaction). If a

object in question be carried by his agent and not by agents of that agent. 

get is invalid if it reaches the wife before the first agent receives the 

object, even if a second agent receives the object and the woman subsequently 

takes the get from the first agent, who then receives the object from the second 

agent. The husband's instructions to his agent are clear: that agent (and not 

any agent whom he may subsequently appoint) must receive the object before the 

wife takes possession of the get.

RAMBAM, Hil. Gerushin 9:35, follows the RASHI interpretation.

his agent before the wife receives the get.

8.a. *3nn — follows RIF. The agent who transports a get may, 

if he becomes ill or is prevented by duress, from fulfilling his agency, appoint

That agent may appoint a subsequent agent as well, should he

D3i x , and this rule applies to all

03 1 X

has surrendered the object to the agent; the object must not be in "the hand of 

another" (i,e., in his wife's possession; see RaN, fol. 14b). Thus, R. Yohanan 

would certainly invalidate the get in the case of the appointment of a second 

agent, for there is a greater possibility that a second agent will incorrectly 

fulfill the husband's instructions. Tos. Ha-ROSH (29a,



in order for any of these agents to appoint a successor, as does RAMBAM (Hil.

Gerushin 7:4) and RAMBAM (see Magid Mishneh ad loc.). This ruling contradicts

OJ1K

successors even if not under duress.

to cover

witnesses as well.

eliminates.

9.

distinction.

a

who do recognize her.
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Yisrael, need not be made in the presence of a court.

that his procedure, as with all procedures dealing with marital and sexual

This requirement appears to

the opinion of RaMaH, cited in TUR, EHE 141, 51a, that the factor of 

applies only to the first agent and that all subsequent agents may appoint

in order to be able to hand her the get:

See also Mordekhai,

mcyYi -in tn3’iy 

o’iy

issues, be done in the presence of two witnesses.

be a direct contradiction of RAMBAM, loc. cit., who reads:

. Inasmuch as Alfasi reads

no. 359, fol. 2c.

See TUR, EHE 141, 50b.

nidi xinn — follows RIF while adding an important halakhic

RIF and RAMBAM (Hil. Gerushin 9:39) deal only with the case of the 

agent who, because he does not recognize the wife, is instructed to hand the get 

to a second agent, who thereupon becomes the agent of transmission. ROSH adds 

the husband may instruct the agent to 

who testify that she is, in fact,

RIF and RAMBAM do not mention this distinction.

his wife.

deduction by RASHBA (Hiddushim, 29b), that an agent

he may do so on the word of witnesses

8.b. All opinions agree that the appointment of a successor agent, in Erez

ROSH, however, requires

that a second procedure is possible:

deliver the get to the wife when two witnesses

The admissibility of this second procedure flows perhaps from

need not recognize the wife

departure from the RIF.

Torah, the sole authority who extends the rule concerning a court

Asher preserves the distinction which the RAMBAM

, Mai monides' ruling is his own, a

ROSH here refutes only the position of the Mishneh

and not



10.

In

The TUR, EHE 144, 64b-65a, presents both the general

More

11. — follows RIF, with addition of R. Yohanan statement on
31b.

12. — follows RIF to x o » r.’mm in ■»

See Tos. Ha-ROSH, 31b,

and R. Tam on the sugya in Baba Mezia 105a that the conclusion

means that when two individuals share ownership of certain property, either one

of them may prevent the other from selling the property until such time as such

He also cites the view of RASHI that j ’ 5 n w Y

this, he adheres to Alfasi in Baba Mezia, fol. 62b-63a.
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increased.

RAMBAM, Hil. Shutafin 4:4, cites only the R. Hananel interpretation; in

goods are customarily sold.

means that neither partner may sell the property without the consent of the

— follows RIF, adding a commentary upon the 

readings possessed by both RIF and RASHI.

as well as the qualifications; hence, the 

ruling of ROSH in Ketubot takes precedence over the apparent ruling here.

*2 Fl >3

KBS □"!

probably, we would say that this ruling, which establishes the general 

principle, is intended to be read in conjunction with that in Ketubot.

7 ’Drm1?

. ROSH cites the opinion of R. Hananel

7 ’an w1?

ROSH accepts Alfasi" s ruling that a claim of duress is not accepted in 

order to invalidate a conditional get ( 7*12’13 diin 7>k ).

Ketubot 1:2, however, R. Asher discusses this rule in detail and distinguishes 

certain cases where a claim of duress would be accepted; see the note of Korban

7 w•> 13 diin 7’x

other until such time; if, moreover, the one partner does sell the property at 

the "customary time", the other partner may not claim violation of the 

partnership agreement, even if the price of that property subsequently

Ki3i Ninn

Netanel here, n. 4, as well as the analysis of the first chapter of Ketubot in 

Hilkhot Ha-ROSH, below, 

rule
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lln the view of Beit Yosef, EHE 131, 32a, 
Alfasi are in accord.

3See n. 2, above. Both the TUR (our printed editions) and R. Yeruham 
declare that RAMBAM and RaMaH agree that the get is noy’-is >idd 
ROSH agrees that this is RaMaH's position and states that "RAMBAM1 rules 
likewise. Our text of ROSH is the only witness to such a ruling by RAMBAM; it 
is more likely that the authority cited by R. Asher who agrees with RaMaH is 
in fact RAMBAM.

^According to these commentators, the enemy army is in a great hurry and 
has no time for rape, but only for plunder. The inference drawn here is that 
the army of robbers spoken of in Yer. Gitin similarly has no time to kill the 
citizens and is concerned only with plunder.

9see Kizur Piskei Ha-ROSH ad loc. Jacob ben Asher accepts this ruling of 
his father, and according to Beit Yosef and Peri shah (n. 77), he included it 
in the TUR. Although our text of the TUR is garbled here, we should accept 
their reading.

4The sugya there is a parallel to ours in Gitin.

$This second point is actually a conclusion drawn by the Talmud 
concerning Rabah's position; see RASHI, 27a,

6RaN, fol. 14a, also alludes to such an interpretation.

7See Resp. Ha-ROSH, 51:1-2. Asher follows Rabah in a case of 
When confronted with the contradiction with the R. Zeira position in Gitin, he 
resolves the contradiction as he does here. It is interesting to speculate 
whether this responsum served as a source for the ruling in the Halakhot. 
Inasmuch as the first stage of the responsum does not mention to Gitin sugya, 
and as ROSH resolves the contradiction only when raised for him by his 
correspondent, it is logical that this intellectual construct originated as a 
response in an actual case and was repeated in the Halakhot. This conclusion, 
however, cannot be demonstrated with certainty. This discussion is not 
identical with that of Zafrany, pp. 88-92, of whether the Halakhot were . 
written earlier or later than the responsa, a question first raised by Asher s 
sons Yehudah and Ya'akov. That discussion concerns the halakhic priority of 
either work over the other when the two are in conflict, which is not the case 
here.

2Karo in Beit Yosef also cites R. Yeruham as a source for this reading; 
see the Venice ediTtorr of R. Yeruham, Part II, 204b. There, the RAMBAM is 
quoted as ruling t while RAMBAN rules nov’na Vide
R. Yeruham thus serves Karo as a source of the varient text of the Mishneh 
Torah as well as corroboration for his suggest emendation of the ROSH.



D. Tractate Gitin, Chapter Four

1. — follows Mishnah, RIF.n’jion

2.a.

RAMBAM also

see

Hil. Ishut 3:15 and Hil. Gerushin 6:4. Clearly, the RAMBAM does not regard

this Yerushalmi passage as halakhically authoritative. Other authorities,

and discuss its halakhic implications. ROSH, who certainly relies upon

earlier sources such as these in this instance, also quotes the Yerushalmi on

4a, ).

the
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our mishnah; he quotes as well R. Tam's explanation that the requirement of 

two witnesses to the agent's transmission of the get to the wife applies to 

the viewpoint of R. Meir as well as to that of R. Elazar (see our Tosafot to

— ROSH cites Yer. Gitin 4:1 (45c), which rules 

) appointed by the husband 

must give the get to the wife in the presence of two witnesses.

including Sefer Mizvot Gadol (Venice ed., Pos. Comm., p. 133a), RASHBA

(Hiddushim 32a), and Itur (Warsaw ed., Part II. p. 46a) cite this Yerushalmi

In summary, R. Asher differs from the RAMBAM on two major points: 

agent must receive his appointment in the presence of two witnesses (RAMBAM 

does not require witnesses); and the agent may not serve as one of the 

witnesses (RAMBAM, at least according to TUR's interpretation of him, allows

serve as a witness, and TUR cites this ruling as support of his own view that 

the agent of transport may serve as a witness.

that an agent of transport (

However, as Beit Yosef points 

out, these two cases are quite dissimilar; see also BaH, ad loc. 

does not require witnesses for the appointment of the agent of transport;

The husband, 

moreover, must hand the get to the agent in the presence of two witnesses. 

The ROSH seems to disqualify the agent from serving as one of those witnesses, 

or so the TUR understands him (EHE 141, 47b).2

RAMBAM, Hil. Ishut 3:16, allows an agent for the purpose of marriage to



this agent to serve as a witness).

— follows RIF to2.b.

, Tos.While the Talmud answers a question by comparing to

This is, points out some serious flaws in this analogy.■>xnHa-ROSH 32b,

Talmud and RIF.

— follows Rif to3.

■» xsays

See Tos. Ha-ROSH 32a,

deduce its desired conclusions.

) emends the Keritot

no

notakes the view that

Reish Lakish statement to movable property,

ownerless. Rav Sheshet, on
has not been taken over by the recipient

, whichno

whatsoever.
and does not16a, preserves the Gitin reading of the sugyaAlfasi, fol.

Ill

npon xin
onn

possession of the giver; in that case, 

action to take place in the future, has no legal consequences

used by ROSH as a preventive measure against attempts to compare these two 

categories in all respects, an erroneous impression one might receive from the

in both places, RASHI (Keritot 24a,

This leads to an apparent contradiction

refers to an

sugya to read according to ours.

between Reish Lakish (Keritot 24a), who says that the statement

by the recipient renders the gift ownerless, and Rav Sheshet, who 

is not efficacious at all. RASHI and

The statement of Rav Sheshet, which declares that when a recipient of a gift 

the gift is annulled, is a reverse of the reading 

3 Sap Tos. Ha-ROSH 32a. n’Joiis ;of the parallel sugya in Keritot 24a.

the readings in both places must be as they are, in order for the Talmud to 

But while Tosafot seeks to uphold the reading

>u3n i"n

’W5K ’X

ROSH resolve this by referring the 
which has reached the possession of the recipient; in such a situation, 

is a formula which declares the property to be 
the other hand, deals with real property, which 

and which has not yet left the

’ K

’WDK ’X

i13 »Q5X ’X

HD WDX



comment on a reverse reading in Keritot; therefore, he does not draw, as do

RAMBAM, Hil. ZekhiahRASHI and ROSH, a distinction between types of gift.

one who receives a gift and says

) renders that giftH3

ownerless.

this

BaH makes a

. Actually, a good argument□ i □ "I .C X X *7 npcn

’K

713 ’C’5K

Whatever the "true"

means that ownership does not change;

gift.

Therefore, both Reish
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4:1, also does not make this distinction:

According to Magid Mishneh, RAMBAM does not enter the conflict 

over the reverse readings; he simply cites the Reish Lakish statement as the 

Karo (Kesef Mishneh and Beit Yosef, HM 245, 132b) argues

RAMBAM, the conclusion

effect") must mean that the gift, while it does not return to the giver, also 

does not remain in the recipient's possession and becomes hefker. 

similar emendation in Keritot and concludes as well that, for RAMBAM,

wont, follows the conclusion of the sugya 

reading of our passage may be, the halakhic

Since ROSH accepts RASHI's

Even if RAMBAM follows the

is fundamentally different.

the gift departs from

authoritative pesak.

that Maimonides reads both sugyot according to our version in Gitin;

requires that we emend the remainder of the sugya in Keritot so that, for

□ 1*73 nax ("his statement has no legal

and BaH contend), his halakhah

01*73 ion " means that possession does change: 

the ownership of the recipient and becomes hefker.

’®5K ’X

, while a legally efficacious statement, does not restore the 

gift to its original owner but renders it hefker.

and cites it as halakhah.

Thus RAMBAM, as is his

4

version of the sugya, he must make the 

Sheshet) and movable property (Reish Lakish).

the recipient retains possession of the

RASHI (=Gitin) version of our sugya (as Karo
_ . . ii X *7
For him,

713 null ’ 3 ’ X

can be made that RAMBAM reads the Keritot passage as we have it:

difference between ROSH and RAMBAM is clear.

distinction between real property (Rav
□ i V 3 iok x1? ii



gift.

4.a. - = Tos. Ha-ROSH 32b, onn

reading in that parallel.

itself: The
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Lakish and Rav Sheshet say the same thing: no win -»k always

renders the gift ownerless. No distinction need be drawn between types of 

See TUR, HM 245 132a-b.

this permit to use the get a second time.

RAMBAM, Hil. Gerushin 6:21, allows the husband the power to annul the get 

if he does so specifically. According to the Sefer Mizvot Ha-Gadol (Venice 

ed., 131a-b), RAMBAM accepts the reading in Kiddushin and rejects that in 

Gitin; see also Hagahot Maimoniot, Hil. Gerushin 6, n. 7. Magid Mishneh ad 

loc. cites other readings but reaches the same conclusion: RAMBAM concludes 

that the husband is empowered to annul the get so that it may not be used 

subsequently. See also RASHBA, Hiddushim, Gitin 32b, who distinguishes 

between the position of RAMBAM and "our French teachers", who conclude that 

the husband does not annul the get itself, although they frown on the use of 

the get a second time in practice.

While in practice, both ROSH and RAMBAM would disqualify a get_ such as 

this from subsequent use, in theory the two sages differ widely. RAMBAM holds

Tosafot notes the parallel sugya in Kiddushin 59b as well as the differing

Our sugya suggests that, inasmuch as the get is an 

actual document and the husband's annulment of it is but a statement of words, 

that statement serves only to annul the agency of the shall'ah but not the get 

the document may be used subsequently to divorce the wife.

reading in Kiddushin, however, which lacks a crucial phrase in the Gitin 

version, implies that if the husband specifically annuuls the get as well as 

the agency, the document is disqualified from further use. Tos/ROSH seek to 

resolve the two versions: the writing of a get is a concrete deed, a ma'aseh. 

The husband's statement cannot annul that deed. However, we do not rely on

HO wik ■» K



4.b.

See Tos. Ha-ROSH, 33a, , for an explanation of

RASH I's view.

lekhathi 1 a h.

P’DH6.a. — follows RIF to

nyimi nynoof the moda1 ah by means of a proviso such as:

should I annul this moda'ah it remains valid". R. Asher rules that this

possibility can be averted if the husband is induced to make a statement

annulling any and all previous moda1ot. This, he says, is the prevailing

may have attached to the document of divorce as a means of annulling it.

In Hil. Gerushin 6:19, we read that

this moda'ah is itself valid", the moda'ah remains in force even should he
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RAMBAM, in Hil. Gerushin 6:18, rules simply that the husband may annul 

the agency while not in the presence of all the agents he previously 

appoi nted.

that the husband may annul the get as well as the agency, while ROSH accepts 

the view that the husband's statement cannot disqualify a written get.

— follows RIF.

5.

Normally, a husband who authorizes a get for his wife can annul that document 

by means of a moda'ah; in some cases, he protects against enforced annulment

Beit Yosef, EHE 141, 94b, writes that this permit is meant only 

bediavad; in the Bedek Ha-Bayit ad loc., however, he retreats from this 

position and agrees that the RAMBAM allows the annulment to be made

"Even

points out that RAMBAM rules differently.

if the husband should state in advance that "any statment I may make to annul

custom, and it renders invalid any stipulations and reservations the husband

ROSH

— ROSH accepts the view of RASHI (see 33a,

) that according to Rabbi, the husband's power to annul the agency 

of the get in the presence of some—but not all—of the agents hold on a 

lekhathilah basis. See Tos. Ha-ROSH. 33a >1 = ’

Di- JPD

I 3 I 33 n

Clearly, the lekhathilah/bedi'avad distinction is missing from 

the Mishneh Torah, since Karo has to argue for one, and then the other.

W xyniD1?



RAMBAM suggests a solution
cause:

ROSH expresses some

Thus, when the witnesses demand that the husband annul “any

Isserles, in Darkei Moshe n. 2, understands the ROSH and the RAMBAM

to be in agreement on this point: Asher interprets RAMBAM precisely in this

long as the husband's final statement beforeway.

See

n.
formal interrogation by witnesses before the
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BaH, EHE 134, 35b, like Magid Mishneh ad loc., sees as crucial the fact 

that RAMBAM seems to follow the last words the husband makes in his statment;

statement invalidating moda1ot would not affect the status of the moda1 ah 

de-moda1 ah, a statement which invalidates in advance any attempt to invalidate 

a moda'ah.

moda'ah de-moda'ah is annulled.

As Darkei Mosheh and Deri shah point out, the TUR understands the ROSH's

Both poskim hold that as

Some later commentators do not perceive a difference between RAMBAM and 

ROSH.

if those last words include a renunciation of any moda'ah de-moda'ah, the get 

is valid.

words as an expression of disagreement with RAMBAM, although the fact that 

ROSH seeks to explain the RAMBAM's ruling may indicate that Asher himself saw 

that ruling as in basic agreement with his own. At the very least, however,

the get is written includes moda'ah de-moa ah, the ge_t is valid.

Deri shah, n. 1, who concludes that the real difference is that the RAMBAM 

insists that there must be a

formally annul his moda'ah before writing the get.

for the problems that this might cause: the witnesses specifically 

interrogate the husband concerning the annulment of all previous moda'ot and 

statements that would render the get invalid.

astonishment at this. Perhaps, says ROSH, RAMBAM is concerned that a

statement you have made that would cause this get to be invalid , this would 

apply to mod'ah de-moda'ah. For ROSH, the procedure is unnecessary as long as 

the husband's original statement invalidates all previous moda ot, including 

moda'ah de-moda'ah.



Asher's words display an attitude of puzzlement toward the halakhah in the

If ROSH does not perceive a"perhaps this is what he means".Mishneh Torah:

problematic and vague ruling.

See

the case of a

6.c.

— Tos. Ha-ROSH 34b, n: tz’k~i37.a. 3 no

ROSH explains the term

7.b.

name.
husband state the name by

there is
which he is generally known.

no difference between the name by

of her residence or in the place where he resides.

cited in the GemaraRAMBAM, like RIF, seems to base his ruling on the case
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The particular name which the 

which he is known in the place where the wife resides

which he and his wife are

See TUR, EHE 129, 24b.

of Maimonides confusing, vague and in need of explication.

and explication of RAMBAM here need not be seen as a sign of his "admiration" 

for the halakhah of the latter; it is more evidently an attempt to clarify a

RAMBAM, Hil. Gerushin 3:13, requires that the

He does not distinguish geographically: 

known in the place

and all moda'ot that might serve to invalidate the get.

Vn’i — follows RIF.

basic contradiction between his pesak and that of RAMBAM, he finds the wording

ROSH's "commentary"

— Tos. Ha-ROSH 34b, 

husband must state on the get is the name by

; this is the "primary"

6.b. cucm — when a husband divorces his wife willingly,

while under no compulsion, should he fail to annul all previous moda'ot we

Inasmuch as this is a voluntary act, we do notaccept the get nonetheless.

suspect him of creating difficulties for his wife.

This ruling corresponds with that of RAMBAM, Hil. Gerushin 6:27.

Magid Mishneh ad loc., who, like TUR, EHE 134, 35b-36a. cautions that even in 

voluntary divorce it is best to require the husband to annul any

DU? •>13'’^



included in the Mishneh Torah, Hil. Gerushin 4:12.
— Tos. Ha-ROSH 34b.

common surnames

neighbors, and "it is not proper to

017.e.

include the general statement

husband is known to go by more than one name.

in the place where the woman

BaH suggests that

that of RASHI 34b
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7.c.

husband's city and the wife's city.

concerning the woman known by most people as Miryam (34b); Tos/ROSH are 

supported by the beraita which follows the opinion of Rav Ashi (34b).

ion — the get must include the name of the 

This follows the language of the get

. The get must 

only if the 

This knowledge may be present

in either the place where the get is written o£

is to receive it.

See TUR, EHE 129, 24b-25a and the commentators ad lo£. 

this position of Tos/ROSH is a stringency compared to

7.d. 7’U’l ’DS1U2 ’31PD

Halakhot Gedolot requires that the husband include in the get, in addition to

■»b h’kt no’3m ovrhis name, the general statement 

which would include any epithet or surname by which the husband might also be 

known. R. Tam rejected this practice, since it would imply that the husband 

does go by such epithets even when he does not; this would cause confusion 

over the identity of the husband. R. Tam therefore ordained that the husband 

should mention in the get the specific epithets, if any, by which he is known. 

The common practice, however, is to follow the Halakhot Gedolot version. In 

the Tosafot, this is explained by pointing out that the general statement 

clearly means "if I have any other name"; in the Halakhot, ROSH states that 

and epithets in Germany are given to Jews by their Gentile 

write that (the Jew) is called by that

name."

This agrees with the language of the get in Hil. Gerushin 4:12.

— Tos. Ha-ROSH 34b,

■»> n’ki n□ ’3m oiu; *?□



; this, however, conflict with ROSH'spinn’Ki Kim

understanding of RASHI (fol. 17b).

The Magid Mishneh ad loc. stresses that RAMBAMpoint; see Hil. Gerushin 3:13.

style.

— Tos. Ha-ROSH 34b,

mentioned (along with the statement

This ruling is supported

by Yer. Gitin 4:2 (45c).

3:14; according to the TUR, these two

is utilized in place of the

Bei t
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RAMBAM, for his part, does not make any 

distinction between the husband's residence and the wife's residence on this

along with the general formula 

to confuse the primary

does nothing besides repeating the language of the Gemara and RIF in his own

The details of the halakhah are supplied by him as a digest of the

this ruling and to RAMBAM, Hil. Gerushin

RAMBAM seems to

7.f.

On the basis of a case involving an apostate who, writing a get for his wife, 

mentions his Gentile name but not his Jewish name,^ Tos/ROSH conclude that if 

an individual is known by two names in one locale, it is sufficient that he

This name may even be an epithet or a

The case cited

lekhathilah and bedi'avad.

the ROSH and the RAMBAM:

words of subsequent commentators.

n"n nx i’jku?

n’xn dw

mention one of these names in his get, 

surname; it need not be the primary name of that individual, 

in the Gemara concerning a woman who is known by the primary name Miryam and 

by a secondary name Sarah, a case which would imply that the primary name must 

be the one mentioned in the get, deals, according to Tos/ROSH, only with a 

lekhathilah situation. The get should indeed mention the primary name, but ifThe get

in fact only a secondary name was

'»'? r.’xn no’im dw >21 the get is valid.

nullify any get in which the secondary name

primary name; no distinction is made between

Yosef, 23b-24a, seeks to minimize the distance between

the RAMBAM rejects the use of the secondary name

, since this would lead us

TUR, EHE 129, 23a-24a, refers to

authorities disagree.



The mention of the secondary name without thatwith the secondary name.

This interpretation is

combi ned wi th the

3 no — follows RIF to8.a.

min8.b. 3PD

we do not cause the widow who seeks payment of hermodifies the mishnah:

swear the oath outside of court.

earlier authorities do not.
The] ’ 3 yb n8.c.

R.45a.who are

Tam rules that one who has violated a public ban

*?y mennyi DU’mto be

do not
RIF, Shevuot fol. 25b

TUR,
advance beyond the Talmud's list of those
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; in such a case, 
oath and takes property from him.

Talmud, in Shevuot 46b, discusses and rejects 
presented in the mishnah on 

of excommunication is deemed

— Tos. Ha-ROSH 35a,

additions to the list of those

formula, however, would not render the get invalid.

Indeed, the plain meaning of TUR and RUSH

ketubah from the husband's orphans to swear an oath in court, but she does

R. Yizhak the Tosafist rules that nowadays

the widow does swear an oath in court, according to the usual manner in which 

the person is threatened with excommunication should he swear falsely.

RAMBAM, Hil. Ishut 16:11, follows the Talmud's conclusion. The widow 

swears an oath only outside of court, since the punishment for swearing 

falsely on a Toraitic oath is so great that the courts simply refused to 

administer such oaths. Like the RIF, RAMBAM does not go beyond the 

"classical" sources here; the Tosafot tradition provides an option which the

nu’y.D n’3 mym

a litigant who makes

Explains the Rav Yehudah statement according to R. Hananel's understanding.

Shmuel

nyi3U’n *?y men

forcefully refuted by BaH ad loc.

is that the use of the secondary name in the get, whether or not this name is 

ou? 'jdi formula, is valid bedi 'avad.

"n — see Tos. Ha-ROSH 35a,

a claim against that person swears an

, and RAMBAM, Hil. To'en ve-Nit'an 2:2, 

nyiDU-n Vy D’mu?n



and ROSH on the other.

The- =Tos. Ha-ROSH 35b,8.d.

vows.

be annul led.

vows subject to the agreement of her husband; she cannot vow subject to the

11:8).
nannixa

ryi 'yy

inadequate guide to the halakhah.
am1 *71- =Tos. Ha-ROSH 35b,win’1?!9.

The Talmud seems to suggest that even

the power to annul the vows she made to the

a

restrictions to that rule:

120

HM 92, 197a, sees the issue of the one who violates the public ban as a major 

division between RASHI, RaMaH, Alfasi and RAMBAM on the one hand and R. Tam

This is a point of

The Mishneh Torah codifies the rule

agreement of the community" (

This idea is rejected on the grounds that a woman always makes

Tosafot suggests that the former widow be made to vow "with the

), a vow which cannot

authority. This suggestion 

benefit from another's property can not win release

(see Nedarim 65a).

1 ■» pnn

Talmud quotes the statement of Rav Huna that we cannot impose a vow on the 

widow after she has re-married, since her husband is empowered to annul her

the presence of that other person

1) it applies lekhathi 1 ah

she herself may win a hatarah, 
violates the general rule that

from that vow except in

vow made by his wife

if the widow's new husband does not have 
orphans of her deceased husband, 

release from her vow by a competent legal
one who vows not to

□ ’□"i nyn 'rv

agreement of anyone else in place of her husband.

See TUR, YD 234, 153b-154a, and Beit Yosef ad loc. 

halakhah that is absent from RIF/RAMBAM.

concerning the power of the husband to annul the wife's vows (Hil. Nedarim 

It also states that a vow made "with the agreement of the community

We do not learncannot be annulled, except of a

from RAMBAM whether the husband has the power to annul a

On this issue, the Mishneh Torah is an

Tos/ROSH make two 

but not bedi'avad (a



one

vow.

He makes no exceptions such as the ones deduced by Tosafot, a fact

noted by TUR, YD 228, 143b.

10. - =Tos. Ha-ROSH 35b, ROSH13OP

draws upon Tosafot in order to supplement Alfasi, who does not include this

section of the Talmud in his halakhot.

See RAMBAM, Hil. Sevuot 6:5: it is possible that the wording of this

halakhah includes the position of Rav Papa that

RAMBAM does not use that vocabulary, however, and Beit Yosef to TUR, YD 228,

142a-b, does not number RAMBAM among the poskim who accept Rav Papa's view.

The RAMBAM simply is not mentioned in this regard.

11.a. — follows RIF to13K

=Tos Ha-ROSH 36a, . Tosafot notes the variant between"IOX

The conclusion is

may be annulled.
^□X= Tos. Ha-ROSH 36a,11.b. 11V 1nm x

n y n 7 y

vow

" without mentioningIIIf he says

their names, the vow is of no legal force.

• 121

limitation which removes the contradiction raised by Tosafot here); and 2) R.

Tam states that the presence of the other party is required only if the 

who takes the vow actually benefits from that other party as a result of his

The Yerushalmi (Nedarim 5:4; 39b) implies that the presence of the other

XS5

Din nyn ^y

6

) only if the one who makes the 

"community".

Amemar's statement in Gitin and its parallel in Makot 16a.

that according to the either reading, Amemar rules that a vow made in public

RAMBAM, Hil. Shevuot 6:7, reports only the general rule as found in 

Nedari m.

According to R. Tam, a vow is "in agreement with the community ( 

o’tr-i \ ««« m=>i/oc the vnw specifies the names of the

party may not be required even lekhathilah in certain cases; ROSH, however, 

prefers the pesak of "our" Gemara.

man i1? ]’x



As to whether they would

require a vow

one

. Beit Yosef quotes the RaN without comment,constitute the

YD 228, 145a-b.
xV , into— inserts Tos. Ha-ROSH 36a,

RIF.

with the RIF's

13.a. 1

statement.
•>n’> Yki R. Tam13.b.

prozbul be wri tten i n the

the prozbul

He does so,

found in RIF;
14. — a
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moreover, while never mentioning RAMBAM.

section of Gemara not

■» p nn

writes that Maimonides would accept as a valid vow

which does not specify the names of the three or more individuals who

leading court of the generation.

Actually, this interpretation of Alfasi

to mention specific names, RaN, 18b,

□’□n nyi

two valid witnesses sign the get.

— follows RIF; adds commentary on Rav Nahman's

This definition is not found in RIF or RAMBAM.

□ rm by

the leading court of the day. ROSH disagrees:
Talmud shows that the Amoraim disagreed with Shmuel, who required that the

Moreover, says

12.

ROSH refers the reader to his Halakhot in 9:7, where he will disagree 
view that witnesses of transmission are unnecessary as long as

min’ □-!

-- =Tos. Ha-ROSH 36b,

retracts the position he took in Sefer Ha-Yashar (Schlessinger ed., p. 123): 

he holds that the prozbul is written nowadays, provided that it is written in 

the case reported in the

ROSH, Alfasi also rules this way.

originates with RAMBAM; see BaH, TUR HM 67, 128b.

RAMBAM, Hil. Shemitah 9:17, holds with the R. Tam position:

may be written only by "the greatest sages" available. Kesef Mishneh adjoc. 

cites numerous supports for this view, including Resp. Ha-ROSH 77:6, in which 

Asher adheres to R. Tam's ruling. Clearly, however, R. Asher rejects 

Tam position in his Halakhot—and with it, the RAMBAM as



supplement to Alfasi.
— follows RIF, along with commentary and15.a. pn

V-I2JT1D I’Vy ansn

RIF.
II for

In addition, the use of

i nthe verb -13’1’2

all acts of sale, the consent of the purchaser is required.

15.b.

15.c. I 3 n

discussion (

debtor on the basis of property owned by his or her spouse.

129b.

cites the mishnah in Shevi'it: a

He makes nobasis of his wife's property.

i.e., he ignores the

include the wife.

detail concerning
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third party discussed by ROSH; see TUR, HM 67, 129b.

RAMBAM implies that in this transaction, as with

this subject, RAMBAM, Hil. Shemitah 9:20, 

male debtor on the

based on her husband's property:

which extends the mishnah's ruling concerning the husband

Does ROSH have the Mishneh Torah in mind when he adds the

RAMBAM, Hil. Shemitah 9:19, states 

debtor in order to be able to write the prozbul.

supplementary passages from Gemara, to

This is a good example of a case where ROSH provides a "running commentary" to

According to Asher, the minimum amount of land required as "security 

the prozbul may be granted to the possession of the debtor by a third party. 

This may be done even when the debtor is not present: i.e., without his 

permission; although the prozbul is to the debtor's monetary disadvantage and 

we normally do not strip an individual of legal advantages without his 

consent, a special leniency was instituted in regard to prozbul.

that the creditor may sell land to the 

There is no mention of the

ypT? ir-iy1? j’k — follows RIF.

— citing M. Shevit'it 10:6 and its Yerushalmi

), ROSH establishes that a prozbul may be written for a 

See TUR, HM 67,

While Alfasi does not mention

prozbul is written for a 

mention of a prozbul for the wife

Yerushalmi parallel,



the wife from the Yerushalmi?

At any rate, he adds a detail not found incommentator to the Mishneh Torah?

73r

M.7 = n

See Kesef

17.b.
Thehalakhah.

workers become a loan and

crucial beraita in

Gitin 18a.
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128a, who delineates this difference between 

variant interpretations lent by those authorities to a

RAMBAM (Hil. Shemitah 9:12) regards these 

the moment that they are established as such in court.

ROSH and RAMBAM and discusses the

legal process where a shop-debt or wages owed to 

According to ROSH, these transactions become 

certain time.

run ns

The RAMBAM also cites this mishnah, in Hil. Shemitah 9:11.

the question of the moment in the

of the loan equal in value to the pledge.

pledge, the remainder of the loan's value is subject to shemitah.

RAMBAM apparently follows the

44b which affirms that a pledge protects

8 ROSH and TUR reject the

Mishneh ad loc. and BaH, HM 67, 127b: 

conclusion of the sugya in Shevuot 

only its equivalent value of the loan form shemitah.

hold with Shmuel in the Yerushalmi.

ROSH disagrees with RAMBAM, however, on

the halakhah of Maimonides?

16. 7 3r — ROSH adds passage from Gemara not found in RIF.

Agrees with halakhah of RAMBAM, Hil. Shemitah 9:6 and Hil. Malveh 7:4.

17. a. 1 3 n —ROSH adds passage from Gemara not found in RIF. 

Shevi'it 10:2 states that shemi tah does not release debts secured by pledge. 

In Yer. Shevi'it 10:2, Shmuel includes even loans secured by a needle.

RAMBAM, Hil. Shemitah 9:14, rules that the pledge secures only that part 

If the loan is worth more than the

Is he acting here as a kind of RABaD, a

thereby subject to shemitah.

"loan" when the consumer/employer promises to pay them at a

business obligations as loans from

See Beit Yosef, HM 67,

Shevuot passage as theoretical and

— ROSH cites M. Shevi'it 10:1 as



17.c. - = RAMBAM, Hil. Shemitah 9:4-5.n’y ’’□in

17.d. nmKon > i  t t-id n - = RAMBAM, Hil. Shemitah 9:22-23.

18.a. — cites M. Shevi’it 10:5; = RAMBAM, Hil. Shemitah7 3n

9:21.

18.b. ntr rjn

a prozbul is written for each

The ROSH decides in favor of R.

18.c.

written before the sabbatical year begins.

Karo cites the ROSH's own

The RAMBAM, says
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— ROSH ciftes Tosefta Shevi’it 8:11. Although 

the sabbatical year releases debts only at its conclusion, the prozbul must be

Kroo 1 F2 K ■» 3 r

— which five debtors borrow from one creditor, 

one of them if any one of them owns property.

This follows the position of R. Shimeon b. Gamliel in Tosefta Shevi’it 8:8, 

according to the explanation in Yerushalmi Shevi’it 5:1 (36a).

See TUR, HM 67, 130a and BaH ad loc.

Shimeon here in spite of a halakhic rule of decision-making to the contrary.

This legal point is not found in RIF/RAMBAM.

would forbid any legal action concerning debts, whether undertaken by the 

creditor or by the court, during the entire Sabbatical year.

Karo, allows creditor to press for repayment up to the end of the sabbatical 

year (Hil. Shemitah 9:4) and would ostensibly allow a prozbul to be written 

during that year. He also refers to Resp. RAMBAM, n. 98, which quotes the 

Itur's statement that the practice of forbidding the writing of a prozbu l 

during the sabbatical year is based on a faulty reading of the Tosefta. BaH_, 

on the other hand, seeks to resolve the contradiction between ROSH and RAMBAM. 

The plain sense of the rulings of both of those authorities, however, makes it 

clear that a difference does exist.

See TUR, HM 67, 130a, and Beit Yosef ad loc.

explanation of this point on the basis of the literal interpretation of the 

Biblical verses on the subject (Deut. 15:1-7) — see below 4:20.d. This



18.d. — cities Tosefta Shevi'it 8:6; =

RAMBAM, Hil. Shemitah 9:6.

18.e. — cites his own Halak hot to Makkot

19. — not in RIF. ROSH cites the Talmud's

discussion of M. Shevi'it 10:8, adding to it some commentary of his Heown.

explicitly rejects RASHI's understanding of Rabah's comment ( )
on 37b. The RAMBAM also does not understand the verb n>n

See

also Arukh Ha-Shalem, , and Kohut ad loc n. 12.

20.a. ion

X >

RAMBAM, Hil. Shemitah 9:24, accepts the claim of the creditor but does

not mention the subject of oath.

20.b. — follows Gemara to’ 

Alfasi cites the mishnah in its proper place (Ketubot 89a) without the

This indicates to ROSH that Alfasi does notcommentary of the Talmud here.

accept the creditor's claim that he lost his prozbul. Asher, as we have seen,

does accept that claim.

— refers to the discussion of the calculation of20.c.

20.d.

explanation of ROSH's pesak in 4:18.c.

The material in simanim 13-20 of chapter four is a fairly systematic

treatment of Hilkhot Shemitah.

sort here in Gitin begins with the Talmud itself.
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mam p"D3

1:3; = RAMBAM, Hil. Shemitah 9:9-10.

the sabbatical year in Hilkhot Ha-ROSH, Avodah Zarah 1:7.

— an "appendix" containing an

— follows Gemara toK~l'1r,K

T’oma 7’K"! xm

xnmonno x’sn

= Tos. Ha-ROSH 37b, . R. Tam rules that a creditor may claim that he

lost his prozbul even without swearing an oath to that effect.

according to 

its literal meaning; see Hil Shemitah 9:28-29 and Kesef Mishneh ad loc.

The impetus for presenting a "code" of this

As there is no Babylonian

n ■» > ’

n’opV inx

 nn 13fi



10:3 (36a);

ROSH also omits M.

the Yerushalmi.

basis and is much more thorough than Alfasi's abbreviation of it.

21.a. ROSH— follows RIF to

RAMBAM, Hil. Avadim

8:15, follows

21.b. — follows RIF.

See Tos.22.a. DH3X ’ 2 n

Ha-ROSH 39a, d ’ 3top
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— follows RIF to

. ROSH explains the reasoning behind the statement

cites the hasagah of RABaD on RIF (fol. 20a-b), summarizing it and adding that 

R. Yizhak also agrees that the halakhah follows R. Shimeon b. Gamliel.

RABaD and ROSH believe that Alfasi follows the view of R. Shimeon,

although RAMBAN (Sefer Ha-Zekhut, fol. 20b) and RASHBA (Hiddushim, 38a) say 

that RIF accepts the anonymous viewpoint in the mishnah.

the anonymous position; see Kesef Mishneh ad loc.

"Hilkhot Shevi'it" which expands upon its Talmudic

rm

7nv max

Talmud to Mishnah Shevi'it, the editors of Bavli Gitin place the Talmudic 

discussion on those mi shnayot here, under the rubric of the final pi skah of M. 

Gitin 4:3. This discussion, composed of sugyot constructed from Amoraic and 

setam material, covers the following mishnayot from Shevi'it: 

10:4 (36a); 10:6 (37a); 10:1 (37a); 10:2 (37a); 10:8 (37b). In addition, the 

discussion deals with M. Ketubot 9:9 (37b) and includes a number of statements 

by early Amoraim, especially Shmuel, Rav and Rav Yehudah, indicating an early 

stratum of Gemara on Shevi'it originating in the Babylonia academies.

It is instructive to compare the approach of R. Asher to that of Alfasi 

on this material. Alfasi omits the discussion of the following mishnayot: 

Shevi'it 10:3, 10:4, 10:1, 10:2, 10:8, and Ketubot 9:9.

Shev. 10:3 and 10:4; he includes, however, 10:1, 10:2, 10:8, and M. Ket. 9:9, 

all of which are missing from the Alfasi. In addition, ROSH brings material 

from Tosefta Shevi'it 8:8, 8:11, and 8:6, as well as parallel discussions from

Along with his own commentary and the material culled from

Tosafot, ROSH creates a



of Abba Shaul.

22. b. □ i p y ’ “ID X

See our Tosafot, 39a,
23. — follows RIF toTDK

Supplements Alfasi with material from 38b. = RAMBAM, Hil. Avadim 9:6.

24. — follows RIF."idx

25.a. — brings material from Talmud not found in RIF.“IDX

= RAMBAM, Hil. Avadim 8:13.

25.b. — follows RIF toKI’T

possible claim by the owner that he never freed the slave. If a master

marries his own maidservant, no deed of manumission is required, since the

master will not make such a claim. The assumption is that he freed her before

marrying her; otherwise, he has committed a sin. ROSH points out that RaMaH

disagrees with this view. See TUR, YD 267, 210b: according to RaMaH, the

See Alfasi, Yebamot, fol. 5a. He cites there the Geonic tradition

transgression ( RAMBAMnV’VD nnV’yn nu’iy mx ] ’ xni 3 t

(Hil. Avadim 9:1 and Hil. Gerushin 10:19) rejects the application of this

the rule is valid onlyPresumption to sexual relations with a maidservant:
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concerning the yihus of the offspring of a Jewish man and his own maidservant. 

Some of the geonim rule that we may presume that the offspring are of 

legitimate descent, on the grounds that, if the father has the opportunity to 

marry the woman in a permitted fashion, he will do so rather than commit a 

).

nxnnD xin®

RAMBAM, Hil. Zekhiah 2:17, presents the same ruling but a 

slightly different explanation.

— adds an explanation for the Talmud's 

pesak that is not found in RIF; quotes R. Tam.

maidservant is regarded as possibly married (safek mekudeshet) and requires a 

deed of manumission, followed by a second wedding ceremony or by a divorce 

(whichever her former master prefers).

'>-i idx follows Kir to nc’K ix’vn

Adds explanation that the deed of manumission is required only to forestall a



with regard to one's wife.

our own

Moreover, he specifically rejects RAMBAM's ruling.

26. —follows RIF tono k

= Tos. Ha-ROSH 40a, . The Talmud concludes that when a master

recite such berakhot on the basis of the rule

to recite these blessings; in that analysis, the safek argument is refuted.

27. = Tos. Ha-ROSH 39b,— not in RIF. ownx’nn

Tosafot deduces that a slave may purchase his own freedom through the process

of 7 ’ e ■» ’?n

See RAMBAM, Hil. Avadim 5:1 and 5:3 while a slave may be purchased

through RABaD, in

See TUR, YD 267, 206a.

Karo follows the RAMBAM view and Isserles adds R. Tam's ruling from the TUR.

7 as one

contribution; he does not repeat it from Alfasi.
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It is important to note that the specific elimination of

slave might purchase his freedom is the RAMBAM's own

PECO 7’0~IS& 7’K

ROSH, in Kiddushin 1:49, cites a lengthy analysis by R. Tam which allows women

RAMBAM rules that a woman does not recite a blessing over the positive, 

time-bound commandments:

to recite berakhot when he performs a positive, time-bound commandment; after 

all, women, whose status is the same as that of the slave with regard to these 

commandments, are allowed to recite berakhot when performing them.

ROSH, Yebamot 2:3, upholds the viewpoint that this 

rule indeed applies to a man's maidservant; he does so on the basis of 

Gemara in Gitin 39b.

see Hil. Zizit 3:9, Sukkah 6:13. Both BABaD and

Magid Mishneh to the Sukkah ruling conclude that RAMBAM would forbid women to

of the methods by which a

7’>’Dn ”i> rr»3n

puts tefi 11 in upon his slave, this is taken as a sign of that slave's previous 

liberation. Tos/ROSH stress that this is not because a slave is not allowed

, he cannot purchase his own freedom that way.

his hasagah to 5:3, parallels the R. Tam position.

The conflict between RAMBAM and ROSH/Tos is underscored in SA YD 267:26, where



28. — follows RIF toXPK

= Tos. Ha-ROSH 40a, ’X

See TUR, YD

■“IDX29.a.

= Tos. Ha-ROSH 40a, RIF follows Ravina:

not

charges that he is in fact not a free man.

In Asher's view, RIF

of Torah law before winning his freedom. See TUR, YD 267, 210a, and BaH,

He requires that the hefker-slave mustSee RAMBAM, Hil. Avadim 8:13.

Thi sreceive a deed of manumission from the heirs of the previous owner.

owner.

ROSH, following R. Yizhak, denies that the heirs have even thisfree man.
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— follows RIF to
1*7’ T

purchased him means that the ritual prohibition attaching to the slave does 

disappear following the death of his original (Jewish) owner and 2) such a

document is needed in order to protect the slave against subsequent false

not pass to the ownership of the heirs of that owner.

does believe that the heirs inherit the possession of that prohibition;

therefore, the slave must receive from them a deed of manumission on the basis

. ROSH cites RASHI's explanation of the term 

mi nip . RAMBAM, Hil. Avadim 6:4, accepts Alfasi's 

definition, which differs from that of RASHI which ROSH prefers. 

267, 212a.

Implies that even though the monetary ownership of the slave has disappeared, 

the ritual prohibition still exists and is not lifted upon the death of the 

former owner. Therefore, there is a Toraitic requirement that the slave 

receive a deed of manumission from the heirs before joining the community

At any rate, once the monetary 

relationship between owner and slave is lifted, the ritual prohibition does

if a slave is sold 

to a Gentile, he must receive a deed of manumission from the heirs of his 

former owner before winning his freedom. ROSH follows R. Yizhak, who rules 

that such a deed is required only because 1) the fact that a new owner



for

29.b. -- follows RIF toKirin n ’ dip y

’TIT

(M. Gitin 5:7).

granted to minors by rabbinic enactment in certain limited situations; it does

not extend the right to minors to remove a ritual prohibition from a slave (as

Rather, the guardian

the father of this minor acted improperly in trans-

and the rabbis respond by declaring the slave

own

(see Gitin 52a).

the deed of manumission is
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x-iny

= Tos. Ha-ROSH 40b,

hold upon the slave; the deed of manumission is required merely derabanan, 

the sake of appearances.

normally possess such authority, the rabbis rely upon the rule 

npcn

manumission allows the slave to marry a Jewish woman), 

liberates the slave on his own authority. Although a guardian does not

npon

ferring ownership to his son,

. A slave is owned by two partners; one 

of them liberates his half of the slave.

RASHI (see 40b, 

) would hold that the deed is written in the name of the minor 

himself, inasmuch as minors do have the power to buy and sell movable property 

RASHBAM, however, objects that this legal competence is

ownerless and thereupon granting ownership to the guardian for the purpose of 

liberation. R. Tam agrees that the guardian liberates the slave on his

authority, although he reasons that the guardian possesses this power by 

Toraitic law and not by rabbinic decree.

RIF, fol. 21 a-b, accepts this position of the Tosafot; see RaN, ad loc;, 

and RASHBA, Hiddushim, 40b. RAMBAM rules likewise; see Hil. Avadim 7:3. In 

his hasagah ad loc., RABaD argues the other view:

According to rabbinic enactment (M.

Gitin 4:5), a slave who is half-free is liberated by coercion of the remaining 

owner. The owner thereupon transfers his share of the slave to his minor son, 

who is not subject to legal coercion. Rav Pappa's solution: the minor child 

is induced to sell the slave at a nominal price; a legal guardian is appointed 

for the minor who writes a deed of manumission "in his name".



written in the name of the minor. ROSH follows his usual method here. He

in this way.

30.

(40b, ).7 3 n t>

-l" H31.a. Vy— follows RIF to mN

= Tos Ha-ROSH 40B, 7 3 ”z"» ■> n7 3 w> ’ n The word

if the owner claims to have freed his

slave and the slave denies this claim, we regard the owner's claim to be a

certain one, whereas the slave cannot deny that claim with equal certainty.

ROSH adds to the Tosafot comment that the slave is permitted to marry a Jewish

woman.

7 3 ■> c ■> ’ nSee TUR, YD 267, 211a. indicates to someThe verb

authorities (RaMaH and RaN; see Beit Yosef ad loc. and RaN, fol. 21b) that the

slave's status as a free person is less than complete, and he requires a deed

of manumission before being allowed to marry a Jewish woman. RABaD (Hasagot

on Alfasi, fol. 21b) comes very close to the ROSH position on the permit of

marri age.

without explaining the word

31.b. iron: — follows RIF.

32.a. -- follows to"ID 3 KH

. The principle that "the admis-ny inn

is

We do not apply it to theapplied to the statement of the recipient.

believe that hisstatement of the giver, since the giver might mistakenly

agent gave the property to the intended recipient.
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n" n

is interpreted to mean "certainly":

’DT D’ly HND3

establishes the authoritative ruling through citation of the Tosafot 

tradition, ignoring the fact that others, outside of that tradition, might 

also rule

= Tos. Ha-ROSH 40d, 

sion of the litigant is like the testimony of one hundred witnesses

RAMBAM, Hil. Avadim 6:3, merely cites the beraita word for word,

7 j n

— cites RASHI's explanation of R. Yohanan's statement 

t" x



His halakhic ruling is the same as that

Omits RIF's discussion of— follows RIF.32.b.

Kiddushin 69a.

— follows RIF.33.

— follows RIF, with interspersed sections of34.
noinocommentary.

— follows RIF.35.a.

— follows RIF to•» 3U7 *7’"35.b.
) concerning the order inROSH follows RASHI (42a,

See RAMBAM, Hil. Avadim 7:4, who does

— not in RIF.

These may take one of

1) each of the deeds may say:two forms:
and the other

Y)"; 2) one deed may state:
This ruling is,

deed states:
, against axnibis mxi

liberated if the

on(fol. 22b):
Since the slave might be

ROSH, by

to the slaves at the same time, ensures
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which these procedures are performed.

not mention this point, and Kesef Mishneh ad loc.

Two slaves owned by the same master

RAMBAM, Hil. Avadim 7:3, does 

two deeds carry the word "half", 

whenever the word "half" appears 

for himself, 

ownership of himself, 

deeds be granted

= Tos. Ha-ROSH 41a,

'si- nn

recipient but not to the giver.

hit»d m

a defense of RASHI, 42a,

T>sn ~nnc ’jok

1 3 ’ 3 "I” W X >

See RAMBAM, Hil. Zekhiah 4:12.

of the ROSH, but he does not explain why we apply this principle to the

mxn xn

n" n

in part,

difficulty raised by RASHBAM in Tos. Ha-ROSH 42a, 

not regard the slaves as

See Beit Yosef, YD 267, 209a, citing RaN 

the deed, it implies that the

donor is keeping some of his property

included in this property, he does not acquire 

requiring that one deed read "the other half and that

that the documents do not imply that

36. priori

can be liberated only by two separate deeds of gift.

"All my property is given to X (or 

"Half of my property is given to X" 

"The other half of my property is given to Y."



— not in RIF.

Ha-ROSH 42a, 0 1’ , explains that statement refers to the law

The Amoraic statement

refers to special cases where the owner of the slave cannot be coerced into

liberating him.

emending it or qualifying it. The result is that the other poskim and

commentators virtually ignore him as a legal authority on this question, in

that he is silent on a major issue concerning this law.

37.b. — ROSH cites the Talmud's distinction in this casexp n

between injuries that heal and those that do not. RAMBAM, loc. cit., does not

mention this distinction.

37.c. The question concerns the— not in RIF.
, the slave who has no monetary attachment to
these slaves should go free, but as yet they

Does the owner receive a
ROSH declares that since the Talmud

Moreover, since the slave
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deed of manumission.

fine if this slave should be injured?

his master, or the half-slave; 

have not received the required

the donor retains any property under his ownership.

37,a.

according to mishnah rishonah, i.e., before the school of Hillel adopted the 

viewpoint of the school of Shamai (see M. Gitin 4:5).

~ii'irw ux ooiyo

nw inxa

in1? x ’ y  ’ x

See Magid Mishneh ad loc. and to Hil. Nizkei Mamon 11:2; he 

points out that the RAMBAM simply recites the wording of the Talmud, without

does not resolve this question, there is no fine.

has no legal heirs, no kofer indemnity is exacted should he be killed.

RAMBAM, Hil. Hovel 4:12, cites the memra as halakhah without question.

RABaD (Hasagot ad loc.) rejects this ruling on the basis of the argument used 

by Tosafot.

One who is half-slave and 

half-free, who works for his master on an alternate-day basis, keeps for 

himself all damages resulting from injury, even should he be injured on the 

day he works for his master. This opposes the memra on 42a, but as Tos.



goes to the owner. See Magid Mishneh ad loc., who posits that RAMBAM follows

mishnah rishonah.

37.d. — RAMBAM, Hil Mekhirah 23:3.

x ■>>■::->k37.e. — incorporates Tos. Ha-ROSH 43a, • as
commentary on Talmud. = RAMBAM, Hil. I shut 4:17.

37.f. — not in RIF. = Tos. Ha-ROSH 43a,

The penalty for adultery with this

— not in RIF.

concerning the following question: a woman who is half-slave is betrothed to

A. Does the liberation

or

second marries her.

RAMBAM, Hil. Ishut 4:16, agrees: the woman is safek mekudeshet to both.

A deeper question must be addressed, however, on the issue of the validity of

the betrothal of a half-slave woman. In 37f, ROSH rules that betrothal does

. RAMBAM, by

two authorities.

betrothal to the husband.
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i 
=
I

. ROSH fixes the halakhah according to the view that kiddushin 

do apply to a woman who is half-slave.

She is subsequently liberated and betrothed to B.

does it annul that betrothal?10 ROSH rules

woman, however, is a guilt offering rather than death.

RAMBAM, Hil. Ishut 4:16, does not discuss the issue of penalty.0

37.g. Kion □ nnx " not in RIF. Rav Hisda is in doubtKion 31 -|QK

I’-llOl pvll’P

mb k’vo’k

contrast, declares that the relationship is not

(Hil. Ishut 4:16), and TUR perceives this as a basic contradiction between the 

Moreover, RAMBAM writes that liberation completes the act of 

Why, then, do we require a get from both husbands

kj in □-)

complete the kiddushin with A, 

that a get is required from both husbands, or one may divorce her while the

RAMBAM, Hil. Nizkei Mamon 11:1, states clearly that such a slave has no 

fine. In 11:2, he rules that if a half-slave is killed, half of the kofer

] ’ 110 X ] ’ SZ11 ’ psuch a betrothal as

apply to such a woman; see TUR, EHE 44, 79b-80a, who says that Asher regards



I

nn

RAMBAM regards this as incomplete

Each, however, stands upon a separate theoretical

basi s.

t" x37.h. — fol lows RIF.K3 r

. ROSH,38.a. — follows RIF to
icin: as referringsummarizing the Gemara on 43b, interprets the word

1) A Jew borrows from

and
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Thus, RAMBAM requires a get

This explanation would also remove the 

contradiction from the ROSH; as a matter of fact, Tos. Ha-ROSH 43b, 

already provides it.

if a second man should betroth her following her liberation?

same question of ROSH:

We might ask the 

why, if the betrothal of a half-slave woman is already 

"complete", is a get required from both husbands in the afore-mentioned 

situation? The Magid Mishneh writes that while for RAMBAM, liberation does 

indeed "complete" the betrothal, even Rav Hisda, the author of the view that 

the betrothal of a half-slave woman is valid, is in doubt concerning the 

effect of liberation upon his marital status, 

from both husbands out of doubt.

to a period of time in two separate legal transactions:

a Gentile, using slave as credit, and sets a time at which the Gentile may 

take possession of the slave; 2) the slave is used as a pledge for a loan, 

the loan falls due before the Gentile takes possession of the pledged slave.

RAMBAM, Hil. Avadim 8:2, omits the rule concerning the pledge; see Kesef 

Mishneh ad loc.» and TUR and Beit Yosef YD 267, 212a.

In short, both ROSH and RAMBAM agree on the issue of 

£e_t. They clearly disagree, however, on the status of the marriage of a 

half-slave woman prior to liberation:

kiddushin, while ROSH either sees it as complete kiddushin (in the view of 

TUR) or is in doubt as to its status (see BaH, who understands the difference 

between ROSH and RAMBAM in this way; 80a). "Doubt" exists for both: ROSH 

states it openly, while the Magid must use it to resolve the contradiction in 

the words of RAMBAM.



— Not in-mon= Tos. Ha-Rosh 44a,38.b. ■» KOI

11, RASHI (44a, )13H-IDConcerning the wordRIF. 13H1D

property is forced from an individualstates than an actual sale is involved:

Tos./ROSHby unlawful forfeiture, but the owner does receive money in return.

nr oo in its literal sense, for oftenobject to the use of the word

the government officials who confiscated the property would restore it after

This transaction moretheir task was completed and take the money back.

properly resembles a conditional sale.
“IDO with noRAMBAM, Hil. Avadim 8:3, uses the word

urns accordingTUR, YD 267, 212b, does modify the termqualification.

— not in RIF.38.c.
does theslave is sold:

ROSH rules that

RAMBAM, Hil. Avadim 8:4, declares that

See TUR, YD 267, 212b.

The practical differences between these

Netanel, n.
■> so:CT’O

if the ownercaptured slaves as well:

the sale price offered by
of the fugitiveAvadim 8:12, deal only with the caseRIF and RAMBAM, Hil.

phrase ( f70
40. n" x

o"inyn ).
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as to whether the slave has won his freedom or not.

viewpoints is highlighted in Korban

to the Tos./ROSH understanding; see Beit Yosef ad loc.

rt ■» o->•» n ’V3 — not in RIF. The Talmud does not answer a
number of problems concerning situations in which a 

slave go free automatically when sold under these conditions? 

since these questions are not answered, the slave does not win his freedom.

in these situations there is doubt

"n

slave mentioned by the Talmud.

— follows RIF, adds a commentary

200, and Kesef Mishneh, Hil Avadim 8:4.

39- n’3’0 in — follows RIF to

ROSH extends the rule that covers fugitive slaves, applying it to the case of 

cannot retrieve the slave, he may take

the new Gentile 'owner .



41.a. ~IOX — fol lows RIF to

Both RIF and ROSH accept the second version of Reish Lakish's statement on

44a:

calls for a ten-fold fine.

41.b. —Alfasi, citing Geonic precedent, restricts

the fine to the Land of Israel, since the law concerning fines does not

operate in the Diaspora. The demand

Rabbinic fines, however, may be administered by

non-ordained, Diaspora judges.

— follows RIF.

41.d. — follows RIF to

See Tos. Ha-ROSH 44b, n x i n > . The prohibition against selling a

end convince the slave to follow him away from Israel.

RIF and RAMBAM (Hil. Avadim 8:6) follow the language of the Talmud and do

not add this detail.

— cites passage of Gemara not found in RIF.42. "ION

=RAMBAM, Hil. Avadim 8:8.

— follows RIF to43.

’Kl

The overriding
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owner cannot find a buyer for that slave in Erez Yisrael.

concern is that the slave not be returned to his owner outside of Israel.

ROSH rejects this Geonic/Alfasi ruling.

for ordained judges to administer the law of fines operates with respect to 

fines decreed by the Torah.

the penalty for selling a large beast to a Gentile is a 100-fold fine.

RAMBAM, Hil. Shabbat 20:3, follow the first version of that statement and

urn □inori

VD12 1KD ny

’ 3 « 1  “I o

= Tos. Ha-ROSH 45a, ’ xi . The requirement by R. Ahai that a slave who

escapes from Erez Yisrael not be returned to his owner applies only if his

slave outside of Erez Yisrael applies

leave him in Israel and not take him abroad; perhaps the new owner will in the

OD^X □-! 3TD

n ■» 3 ’ n xy 

RAMBAM, Hil. Avadim 8:1, accepts the Alfasi position. 

41.c.

Y~iK’? nxin’7 ix

even when the new owner promises to

XT^y xinn



the slave is not returned to his

there

The Talmud and Alfasi may be interpretedsense.

differently.

44. = Tos. Ha-ROSH 45a,—RIF cites only the mishnah.

K1?-! In our Gemara, the question concerning the reasoning behind the
takanah is not settled: do we refrain from paying exorbitant ransoms because

we do not overpay the
RIF follows R. Shimeon, meaning that the banransom. See ROSH, Ketubot 4:22:

on

members. That,

52a, as opposed to R. Shimeon:

exorbitant amount.
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this is a drain on the community, 

kidnapping? In Ketubot, fol. 19a, RIF decides according to R. Shimeon b. 

Gamliel, whose statement is identical with our mishnah:

This is definitely not the case with 

the Mishneh Torah, whose rulings are wrenched from the Talmudic context and

RAMBAM, Hil. Avadim 8:10, simply cites the statement of R. Ahai without 

the qualification imposed to Tos/ROSH.

overpayment covers all captives, even if the ransom is paid by family 

in RIF's view, is the interpretation of our mishnah as well.

RaflaH, on the other hand, follows the anonymous view in the baraita in Ketubot 

one's wife may be redeemed even for an

The mishnah in Gitin, which seems to forbid payment in all

Note that in Tos. Ha-ROSH, Alfasi is 

cited as agreeing with the Tosafot position:

no

or because such ransoms encourage future

owner, but he may be sold to another owner in Erez Yisrael. Alfasi, like the 

Talmud itself, can be interpreted to agree with the Tosafot position; indeed, 

if Alfasi simply recites the language of the Talmud, Tosafot can read him 

exactly as it reads the Talmud itself.

recast in the RAMBAM*s own linguistic formulations. See RaN, fol. 23a: 

is no alternative to the conclusion that RAMBAM understands R. Ahai s ruling 

in its strictly literal

Moreover, if the owner suggests that he keep the slave and use him in Erez 

Yisrael, we do not allow him to do so, out of fear that the owner will 

persuade the slave to follow him abroad.



Based upon RaMaH and upon
if we do not

ransom as required in order to free certain captives.

He decides in favor of

In no

)

to ransom a captive.

— follows RIF to45.

Includes the rule that a

convert who, out of fear, returns to

scroll.

mention the halakhah concerning the

reverted proselyte.

" on 45b.

they are not thereby forbidden from

of women making

ritual fringes.
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RAMBAM, Hil. Zizit 1:12, does

Hagahot Maimoniot, n. 9, presents

. Tos/ROSH limit R.

m’tp 4Gh. While

RAMBAM, Hil. Tefilin 1:13, does not

See TUR, YD 281, 226a.

— = Tos. Ha-ROSH 45b 
m’no

46.a. -,no

Tarn's interpretation of the baraita 

the baraita forbids women from writing a
making other ritual objects, such as

I
Torah scroll or tefilin parchment,

cases, refers to captives other than one’s wife.

the fact that the reason for the takanah is not known (i ,e., 

overpay out of fear that we burden the community treasury, overpayment from 

private funds would be permitted), ROSH allows individuals to pay as much

The takanah does not

T’x 

Supplements Alfasi with material from Talmud, 45b. 

idolatry is permitted to write a Torah

with Tos/ROSH.

authoritative explanation of the takanah has been established.

T3H3 D’D21D 131V KOW

ritual fringes, the lulav or the sukkah.

not mention the issue

the background of this

apply to all cases.

RAMBAM, Hil. Matanot Ani'im 8:12, follows RIF.

the explanation that "we do not wish to encourage further kidnappings", 

case may even a private person pay more than the basic valuation ( omm

He specificially applies this rule to the case of one's 

wife; Hil. Ishut 14:19. See Beit Yosef, YD 252, 186b: RAMBAM, among others, 

makes no distinction between one's wife and other captives, a stance at odds 

ROSH does make distinctions, and he does not believe that the



dispute and of R. Tam's ruling.

rule that RAMBAM permits women to make zizit.

See, for example,stated in the Mishneh Torah as it is in ROSH and Tosafot.

The permit, and ROSH, Hil. Zizit, 13.

taken from Tos/ROSH, as Be'er Ha-Golah notes.
7 •» 5ya See7 ’ Y>yo Kin - = Tos. Ha-ROSH 45b,46.b.

Torah scrolls as well.
one cannot

redeem scrolls at more than their market value.

and TUR, YD 281, 226a.
IfxnD’jn 7oi— follows RIF to47.a.

rumors about her or because of a vowhusband divorces wife because of unsavory
the basis of a rabbinicon

Both RIF and ROSH accept thetakanah.

explanation of this takanah:

husband does not explicitly state to her the reason

later remarry her.
statement be made

of Rav Nahman:explains that Maimonides follows both explanations
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RAMBAM, Hil. Gerushin 10:12, does 

to the woman in order to prohibit the remarriage.

RAMBAM, Hil. Tefilin 1:13, recites the literal mishnah:

See Hagahot Maimoniot, n. 10,

Apparently, some Ashkenazic authorities did

Yet this point is never firmly

?3 no

not require that the

Magid Mishneh, ad loc

Tosafot, Menahot 42a, 7’3D

for women to make zizit is also found in Shulhan Arukh, OH 14:1; it is clearly

that she made, he is not allowed to remarry her, 

first version of Rav Nahman's

Therefore, if theo'"1’’3

for the divorce, he may

t" nRashi, 45a, ”>"n : we are allowed to purchase Torah, tefilin and mezuzah

scrolls from non-Jews for a small amount over and above their fair market 

value. Tosafot makes a distinction: The specific "small amount" spoken of by 

the baraita applies to tefilin and mezuzah parchments, while Torah scrolls are 

purchased from non-Jewish possessors according to their fair market value.

However, a proportional "small amount" may be added to the redemption price of



xVip^p diwd , which implies that if the husband does not make the

nn’ns ownstatement he may remarry his wife, and , which

is a stricter view, forbidding the husband from remarrying his wife even if he

did not state to her the reason for the divorce. See TUR, EHE 10, and Beit

Yosef ad loc., 20b, and SA EHE 10:3 and Be'er Ha-Golah, n. 7.

— follows RIF to

47.c. = Tos. Ha-ROSH 46a,— not in RIF.

Tos/ROSH reject RASHI's view that the "community" involved in a vow

consists of a minimum of two persons (Shevuot 39a). They set the

minimum at two persons.

RAMBAM, Hil. Shevuot 6:8, does not mention a minimum number for

" or for "

48. — follows RIF.

Cites Rava's— follows RIF to end of mishnah.49.

the husband may remarry his wifeinterpretation of the hakhamim position:

provided that he did not formulate his statement upon her divorce as a tenai

kaful.

The husband mayRAMBAM, Hil. Gerushin 10:13, makes no mention of this.

not remarry the wife, regardless of the formulation of his statement or even

if he made no statement at all to her; compare with 47.a., above.

— follows RIF.50. non ran
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see Hagahot Maimoniot, n. 3.c’^"i m

47.b.133“i mm xm



NOTES TO GITIN, CHAPTER FOUR

®"oi

-pn , n. 1) and Tosefta Gitin 6:6.

The RAMBAM implies that there is no death

nn

a Persian word:

143

2As does BaH, 47b,

2See Tosafot, Menahot 58b, as well as Tos. Ha-ROSH, Gitin 32a,

^The problem with this conclusion is that in the first part of the 
halakhah, RAMBAM writes: □i’jo -idx k>...h3 nsr in k
1 his would support the version in Gitin.

STos/ROSH also cite Arukh (entry

6See Resp. Ha-ROSH 10:1.

?Since TUR also rejects R. Tam's ruling, we conclude that the decision of 
the Halakhot overrides that found in the responsum; see D. Zafrany, Darkhei 
Ha-Hora'ah shel Ha-ROSH, pp. 88-94, for a discussion of means by which to 
decide between contradictory conclusions in the Halakhot and the responsa.

®RaN, fol. 19b, who rules that a pledge secures only the equivalent value 
of the loan from Shemitah, explains his own ruling as based on the Gemara in 
Shevuout 44b.

iThis section of the Yerushalmi passage is missing from our printed 
versions. A number of rishonim, however, do read the passage; see below in 
the text.

II

^See Magid Mishneh, ad loc.: 
penalty.

^That Rav Hisda is in doubt is deduced by Tos. Ha-ROSH, 43b,

Il-See Kohut, Arukh Ha-Shalem I, P. 237, 
"judge". Compare with RASH I's “ n’J’Vy



E. Tractate Gitin, Chapter Five

1.
D’1T2in— follows RIF to2.a.

. ROSH accepts RIF's decision: heirs

of the debt of the estate if the father

He states that the father mayhonored.

Must this

Or isstipulation concerning oath?

RAMBAN ruling and quotes

the heirs
him as saying that he derived that
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by me or by my heirs".

that heirs can be exempted from

position on the question of oath:

heirs from swearing the oath upon repayment of the loan

stipulate that the debt is to be

the heirs must honor this

RAMBAM, Hil. Malveh 15:7, is vague.

if the

See Tos. Ha-ROSH 50a, I1’3

pay the debt of their father's estate from the lowest grade of land, even if 

their father had stipulated that the debt be paid from the highest grade of

"Every monetary stipulation is

repaid from the highest grade of land and that even 
stipulation is legally valid".

mention the heirs, as does his

if it does not

the oath in his promissory note.

Hananel and R. Yizhak dissent from this decision, but ROSH accepts it.

He clearly follows the RAMBAN/ROSH 

father specifically exempts his 

, that stipulation is

xnon -it -inx

his land. ROSH limits the scope of the rule: 

legally valid", in that the rabbis ordained that heirs should never pay the 

debt of an estate from anything other than the lowest grade of land. RAMBAN 

writes that this rabbinic enactment is overriden when the father specifically 

stipulates that the debt shall be paid with the highest grade of land, "either 

He bases this ruling on Ketubot 87a, where we read 

taking the normally-required oath upon payment 

specifically exempted the heirs from 

RIF rules likewise (Ketubot, fol. 47a). R.

stipulation, since "every monetary 

stipulation by the father specifically

this stipulation valid even

the debt from the highest grade of

— follows RIF.

mention that the heirs as well must repay

land? RASHBA, in his Hiddushim, Gitin 50a, cites the

ruling from Maimonides: i.e.,



must honor the stipulation only if the father specifically included them in

its terms.

At best, RAMBAM must be interpreted to say

state.
-- Rabbinicn ■» n *i  ’ t2.b. xr□’pm i

adult heirs must

claims against the estate.

RAMBAM, Hil. Malveh 19:1, exempts

specifically states

made against the heirs of the estate.
RAMBAM's ruling.the R. Yonah distinction in contrast to

short note of explanation.— follows RIF, with a2.c.

3. T’K
halakhah follows R.

4.a. xxnnn

Elazar b. Ya'akov:

some
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pay those damages with the highest grade land,

22:4), while minor heirs are protected by

ROSH accepts this distinction.

all heirs from payment of claims from

follows RIF to

debt of the estate with the lowest grade land;

R. Yonah

swearing that he has returned the

the finder returns the object to the heir of its owner, 

assume that the finder might "hold back" some of what he found; therefore, an

See also Magid Mishneh, ad loc.

ROSH apparently regards the RAMBAM as vague on this issue--or he regards 

ROSH does not cite that part of RAMBAN's

“S no

his as ruling in an opposite manner.

statement, quoted by RASHBA, which attributes his ruling to Maimonides.

Neither RaN (fol. 24b) nor TUR, HM 108, 24a, attribute this pesak to RAMBAM.

what ROSH and the others clearly

takanah allows heirs to pay the

this rule applies to all heirs, whether they are adults or minors.

makes a distinction in the case of the payment of damages:

as required by the Torah (Ex.

the takanah. in the payment of damage 

1

— follows RIF.

— ROSH decides here that the

while one who returns a lost object is exempt from 

entire amount found, this does not apply if

In such a case, we

anything other than the lowest grade land. In Hil. Nizkei Mamon 8:11, he 

that damages are paid in lowest grade land if the claim is 

See Magid Mishneh, ad loc., who ci tes



it
Yet there are some commentators

Netanel, n. 9.

4.b. — Mishnah/RIF.<3 no

= Tos. Ha-ROSH5.a. — follows RIF to ’□"i

52a, I’ “ixi
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owner might be the occasion for the finder to lie; see Korban 

Magid Mishneh, end, refers to the opinion of those who rule 

that R. Elazar requires an oath even if the heir does not claim bari; if we 

follow that view, then RAMBAM does not rule according to R. Elazar.

See, however, TUR, HM 75, 159a, and Beit Yosef ad loc,: 

would appear that RAMBAM follows R. Elazar.

oath is required of him as of every other nayon nxpoa ma

ROSH accepts the analysis of R. Hananel and of R.Yizhak (see Tos. Ha-ROSH 51b, 

), and points out that Alfasi also rules that the halakhah 

follows R. Elazar (Shevuot, fol. 22b-23a).

RAMBAM, Hil. To'en 4:5, takes a different approach. If the heir claims 

that the defendant has possession of an object belonging to the father, and if 

the defendant responds by admitting part of the claim, no oath is required of 

the defendant, inasmuch as he is the finder of a lost object. The only 

exception occurs when the heir makes a claim of certainty (bari) that the 

defendant possesses the object. RAMBAM follows the mishnah in Shevuot 6:1 and 

the Talmud, Shevuot 42a-b, where the bari/shema distinction appears (see 

Hagahot Maimoniot, n.3). Magid Mishneh, ad loc., writes that the bari/shema 

distinction applies "even to those authorities who follow R. Elazar." RASHBA, 

meanwhile, writes that R. Elazar does not distinguish between bari and shema

if the claim is bari no oath is required in a 

case of the return of a lost object. The difference here is that a claim by 

the heir of the

No halkhic difference with RIF/RAMBAM; dispute

when it comes to a claim by the heir. Those who follow the anonymous opinion 

in the beraita of R. Elazar might indeed make that distinction, but R. Hananel 

and RIF do not.

who argue that, for Elazar, even



between RASHI, Tosafot.

— follows RIF.5.b.

in1? 3’n’n 7nd— follows RIF toTn an

wealth.

all with the subject of a guardian

See Magid Mishneh

6.b. V"t

ROSH rejects
behalf of
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RAMBAM, Hil. Nahalot, does not deal at 

who supports minor orphans without an official appointment.

RAMBAM does not mention the legal

Ses also TUR,
to 11:10, who expresses astonishment that 

distinctions between the "official" and "unofficial" guardian.

cites the Magid Mishneh.

unoffici al"

guardian to sell only property which minors 

forbids him from serving

the minor just as

we do not require this person to

n"o-in

below the age of nine.

guardian is the legal guardian of the minor.

the official guardian may do so.-

require an oath from him. ROSH disagrees.

guardian might abstain applies only to the official guardian; it does not 

apply to the one who voluntarily supports minor orphans. On the contrary: 

unless we require an oath in this case, an unscrupulous individual might 

entice the orphans to accept his guardianship and thereby strip them of their

HM 290, 204b, and Beit Yosef ad loc., who

— RAMAH limits the power of the 

themselves can sell. He also 

unofficial capacity if the minor is 

the "unofficial"
as guardian in an

these distinctions:

He may buy and sell on

6.a.

Concerning the case of an "unappointed guardian", that is, a guardian who 

supports orphans without an official appointment by the father or by the 

court, RAMBAN2 follows the ruling of RABAD:

take an oath. Since we do not require this oath of an officially appointed 

guardian, lest out of reluctance to swear he abstain from accepting the 

appointment, certainly the unofficial guardian, who derives no profit or 

benefit from the arrangement, would abstain from supporting the orphans if we 

The fear that the potential



See— follows RIF to7.a. ION

guardian appointed by the

oath against a

bari.

This follows RAMBAM, Hil. Nahalot 11:5.

. Abaye and Rava-ins— Tos. Ha-ROSH 54b,
1 •t-iiD’K3 nninKi f the

when he says: "The

however, when he says: "The objects
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state of ritual impurity on a

The case deals with

; he is believed

He is not believed,

>1K'J K3K3 no'?n

. RAMBAM, Hil. Nahalot 10:7, rules that a

the orphans' property.

removed only on the basis of proof that he misued the property.

ROSH makes no such distinction; see TUR, HM 290, 202a, Magid Mishneh to

Tos. Ha-ROSH 52b, n3x,n

court-appointed guardian is removed from his office on suspicion of misuse of

If, however, he is appointed by the father, he is

however, declares that this is a

also Magid Mishneh to Hil. Nahalot 11:5, end:

question, while the ruling in dispute belongs to RAMBAN.

7.c. If the guardian is appointed by the father, he need not swear an 

claim of misuse of the orphans' property-unless that claim is

—i" r

Hil. Nahalot 10:7.

7.b. ROSH cites his own Halakhot in Baba Kama 4:5, in which he rules that 

the guardian is liable for losses due to his negligence, whether he is

He mentions that RAMBAN exempts theappointed by the father or by the court.

father from liability due to negligence, while Rav

Hai Gaon agrees with Asher's ruling.
TUR, HM 290, 204b, attributes this opposing view to RAMBAM; Beit Yosef, 

scribal error and should read RAMBAN. See 

RAMBAM does not deal with this

8.

dispute concerning the basis of the law of 

believability of one person to establish a 

particular object which is currently viewed to be true.

an individual who handled objects belonging to another owner 

objects which I handled are impure".

which I handled on such-and-such a day



•I

are impure."

so.

Thus, he is not believed on the subsequent meetingso.

when he makes the claim. R. Tam notices a contradiction between our sugya and

that in Kiddushin 66a.

This is a

Moreover, a difficulty is raised against Rava as

well:

The Kiddushin

In our passage,R. Tam resolves the contradiction as follows.

to the case of an individual whoR. Tam draws an analogy from this sugya

149

the witness need not have had the power to defile the object at any 

his claim to be accepted.

case because that is a situation in which he 

had a chance to tell the owner that the objects were unclean on a previous 

meeting but did not do

even though he no longer possesses it.

the owner or person against whom the claim is made either denies the claim of 

the one witness or states: "I do not know if your claim is true . This 

denial renders the fact of possession relevant. In Kiddushin, however, the 

situation is one in which the "defendant" makes no denial at all; therefore,

our passage implies that in order for the individual witness s claim of 

defilement to be accepted, he must have had at one time the power to render 

that object unclean,

the objects do not have to be in 

the individual's possession for him to declare that they have become unclean. 

He is not believed in the second

There, both Abaye and Rava seem to hold that the one 

individual can establish a presumption of ritual defilement, even if he does 

not have the power to defile that object now, as long as the owner or the 

person against whom the claim is made does not deny the claim, 

difficulty against Abaye.

According to Abaye, the individual is believed in the first case 

because the objects are still in the individual's possession; he has the power 

to defile them now if he has not previously done so. This is not the case 

with the second instance, when the individual no longer has those objects in 

his possession. Rava explains differently:

passage, however, concerns a case in which the individual never possessed the 

object at all.



That individual is believed when he

the claim.

Mukdashin 19:15, he takes no
In

with the subject in more detail.

RAMBAM does not

210a-211a; it is interesting that
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if the owner makes no denial; that one

claim of the one witness can

makes the claim at a

RAMBAM is unclear on both

handles wine belonging to another owner.

"Your wine has become nesekh"—according to the Rava position—if he

treat these points in combination, as

Beit Yosef ad loc. does not

reason for why he did not

RAMBAM rules concerning this matter in two passages, 

notice of either the Abaye or Rava position in

Gitin or Kiddushin, a fact that stirs the astonishment of Kesef Mishneh.

RAMBAM's source here is neither Gemara, but rather Tosefta Terumot 2.2, 

In Hil. Metamei Mishkav 13:8, RAMBAM deals 

read that one witness is believed

s silence and the

claims:

informs the owner of this on their first meeting, even should the owner deny 

If the individual does not make that statement on their first 

meeting, he is not believed if the owner denies the claim; if, however, the 

owner makes no denial, his silence is tantamount to admission of the claim.

R. Yizhak b. Avraham, on the other hand, holds that the "defendant's" silence 

does not necessarily constitute admission, as long as he can give a plausible 

immediately deny the claim of defilement.

In Hil. Pesulei

denies the claim; and that the

if it is made at the first meeting between him and the owner.

raised and answered by Tosafot: what if the witness

denies it (do we believe
answer all the questions

makes the claim at the first meeting and the owner 

the testimony or the denial?); what if the witness 

subsequent meeting and the owner does not deny it. 

of these questions; R. Tam accepts the witness' testimony in both cases. 

While RAMBAM discusses both the question of the owner 

distinction between the first meeting and subsequent meetings,

do Tos/ROSH. See TUR, YD 127,

mention RAMBAM

fact,

a fact noted by Mishneh La-Melekh.

There we

witness is not believed if the owner 

be accepted only



The Tos/ROSHat all in his analysis of the halakhah on this subject.

tradition is much more complete, whereas RAMBAM lacks the scope to serve as

ROSH

ritual status of objects that

not believed

9.
control.

where he has direct

ritual prohibition.

10.

husband has died.
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7/ "Ha-peh she-asar"

87 Wife is believed when

(M. Ketubot 2:5).

she testifies that her

edited arrangment of the halakhot of 

inclusion here constitutes an addition to the RIF/RAMBAM halakhic corpus. 

While both Alfasi and Maimonides discuss the laws in this field, neither has

them arranged in a separate list or rubric.

1/ One witness may establish a presumption of he ter or issur where no 

previously-established presumption exists.

2/ If a heter has been established, one witness alone cannot declare it

4

4/ One witness is believed concerning the 

he owns or controls.

5/ Those who are ignorant or suspect in this regard are

the basis of the authoritative pesak.

ROSH now presents a list of fourteen rules on the reliability of 

witnesses who testify concerning ritual impurities and prohibitions, 

draws upon other sources for this list, which was apparently an independent, 

piic’KS rmsxj ;3 its

to be an i ssur.

3/ If an issur has been established, 

to be a heter.

one witness alone cannot declare it

concerning objects in their ownership or

6/ The reliability of one witness is limited to cases 

knowledge of the ritual status, and not where he sent an agent to remove a



11.

we presume that all his produce

12.

testimony.

13.

cases.

His ruling

RAMBAM does not state

He
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9/ When a "trustworthy" individual dies, 

has been properly tithed.

13/ Silence in the face of this claim is tantamount to admission, but not 

in all

12J If the single witness never had the object in his possession or if it 

is no longer in his possession, he is not believed to declare the object to be 

impure—provided that the owner denies the claim or says 

is true."

10/ A kohen cannot receive terumah solely on the basis of his own

Moreover, the testimony of a single witness other than the priest 

himself is not accepted if there is reason to suspect collusion between the 

priest and the witness.

"I do not know if it

1_1/ One witness is believed when he declares an object which was in his 

possession to be ritually impure or unfit. This applies whether the owner of 

that object denies the claim or whether the object was previously presumed to 

be pure or fit.

14/ Even if the witness no longer possesses the object, he is believed if 

he claims "impure" on the first meeting with the owner.

ROSH appears to modify the halakhic content of certain of these rules- 

especially rules 12 and 13—in comparison to the parallel sources, 

in rules 12 and 13 correspond closely to the pesak. of R. Tam and 

Abraham in 5:8, above. We note a number of differences between the halakhah 

in this collection and that found in the Mishneh Torah.

whether one witness may establish an issur (l/» see Isserles,



Meir and RASHBA.

does not cite the limitation drawn from the Yerushalnri in the ROSH and

parallels.
deal with the
establish the
rules 11/—14/

1 2 ’ X13.a. Krun

Y>"x The caseSee Tos. Ha-ROSH 54b,

the determining

We know

that the halakhah actually follows Rava:

whether the sofer told the owner that

context that supports the RavaROSH sets the story in afirst meeting.

position.

mention the consideration of first

meeting/subsequent meetings.

Rava) context.

13.b.

An explanatory

follows Rava.

— fol 1ows RIF.14.

— follows RIF.S n»15.

— follows RIF tow" -i16.a.
is made that the dispute. A suggestionSee Tos. Ha-ROSH 58b,

in Baba Mezia 14a:their disputebetween Rav and Shmuel here is based upon
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does not apply the rule in 6/ to the case of tithes, as do ROSH, Mordekhai, R.

RAMBAM does have rule 9/ (Hil. Ma'aser 10:2); however, he

— follows RIF to

in the Gemara on 54b implies,

■fax- 'inn

dynamic, whereas ROSH places the case

See Yam shel Shelomo, Gitin 5:15.

— follows RIF to noKp

rule that the halakhah

RAMBAM, Hil. Tefilin 1:18, does not
He decides the case according to its separate 

within its larger halakhic (Abaye vs.

'r.x-

RAMBAM has rule 10/ (Hil. Is. Bi'ah 20:13; however, he does not 

subject of collusion and limit the power of the one witness to

RAMBAM's position in regard to

xrxn xinn

note that further establishes the

rn’inx n’1? ’□hot

at first glance, that the halakhah follows Abaye: i.e., 

factor is whether the sofer still possesses the Torah scroll or not.

i,e., the determining factor is

the Torah scroll was pasul on their

priestly status of another.

has already been treated in 5:8, above.



Rav holds that every valid deed of sale contains the element of nT» inx

Shmuel
holds the opposite.

property by an owner under duress is considered valid even if the seller did

Therefore, in our case, Shmuel would still require a written

guarantee, and the halakhah follows him. ROSH extends this resolution to the

We follow Rav (Baba Mezia 14a) and say that the

If money does not change hands, we cannot assume
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i
I
!

absence of a guarantee in the deed is a scribal error only when money actually 

changes hands and

do not read the guarantee into the deed.

Here is an example of ROSH making use of the "Tosafot method" in deciding 

the halakhah. Tosafot comoares our suqya to the one in Baba Mezia; it isTosafot compares our sugya

ROSH, however, who derives from that comparison and from the comparison made 

by RIF to Baba Batra that the rule concerning scribal error takes effect only

we may assume that the buyer protected his investment by 

stipulating a guarantee.

that stipulation and we

RIF explains that in the Baba 

case, money actually changes hands and thus serves as the seller's

guarantee of repayment to the buyer, whereas in our case, no money has yet 

changed hands.

not write a guarantee into the deed of sale.

Batra

topic of scribal error.

when money changes hands. This limitation on the application of the rule of 

scribal error does not appear in RIF or RAMBAM; indeed, Asher himself does not

--guarantee of repayment should the sale be invalidated. If this guarantee 

is not found in the deed, we regard its absence as a scribal error.

In fact, the halakhah follows Rav with respect to deeds 

of sale and promissory notes; see RAMBAM, Hil. Mekhirah 19:3. Yet in this 

case, RIF decides according to Shmuel (in adherence to the rulebxiccD mYn 

’) despite the fact that Shmuel does not regard the deed in and 

of itself as sufficient guarantee of repayment. This contradiction is 

apparently solved by Alfasi's resolution of another contradiction against 

Shmuel's decision: this time from Baba Batra 47b. There, the sale of



16.b.

17.a.

the case of nnsi k

Gentile buys ROSH alludes here

ROSH and R.
) rule according to R.none

RABAD, on the other hand, seems to

follow RASH I: the law of sikarikon does not apply and the property does not

the first owner upon return of the land?

— follows RIF.17.b. «|DV 173K

] > VfVuC'D ’IN— follows RIF to18.

From Alfasi's presentation of the statement of Rav Nahman, ROSH deduces that
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property from the Gentile owes nothing to the owners provided that they 

fulfill the conditions stated above.

), whereas R. Gershom, in a responsum, rules that 

the owners must pay the buyer before taking back the property.

Yizhak (and see Tos. Ha-ROSH 58b, 

Gershom. See TUR, HM 236, 120b-121a.

RAMBAM, Hil. Gezeilah 10:1-2, rules that the original owners cannot

change ownership, 

original owner.

RASHI declares that the original owner may 

recover the property without paying the one who purchased it from the Gentile 

(Gitin 58b, *1'3 1

mention it in his Halakhot to Baba Mezia 1:39, nor does TUR in HM 225.

Shelomo Luria does cite this comment in Yam shel Shelomo, Gitin 5:18. 

baraita not found in RIF nor codified by RAMBAM.

— not in RIF.

"ni- no

recover the property if there is proof that the Gentile was justified in 

taking i t5 or if the owners could have sought redress in the Gentile courts 

but did not do

The law of sikarikon does not apply to 

, a halakhically-invalid procedure in which a 

land from a Jew and sells it to another Jew.

to his halakhah in Baba Kamma 6:7.

so. See Magid Mishneh ad loc.: RAMBAM apparently holds that 

if the law of sikarikon does not apply, then the one who purchases the

n" n

-i"r>

The buyer, therefore, would receive nothing from the

At any rate, RAMBAM does not state the rule that applies if 

the Gentile's claim to the land was invalid: does the buyer owe anything to



second version of that statement and that the halakhah follows

Ben Betel rah.

See

71300 1’Kl— follows RIF to 130019.a.

, which are validRAMBAM, however,
and sell movables in any amount.

ROSH agrees.
indeed buy and sell

RAMBAM,

RAMBAM, and Beit Yosef

RAMBAM would

both report the

citing from thefollowed by that of RAMBAN.
cite RAMBAM,

RAMBAN. ROSH is using the same source
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It might

Rav Hai and RAMBAN.

ruling of Rav Hai

actual hiddushim of

which would produce a stricter halakhic outcome.

RAMBAM, Hil. Mekhirah 29:2, presents the same halakhah as does ROSH.

TUR, HM 235, 119a and Beit Yosef ad loc.

our reading is to be preferred.

version of Maimonides as

RAMBAM in support of his ruling.

for i t whichan explanation

Perhaps the ROSH had the same

This might explain why Asher does not cite 

RAMBAN, whose ruling the ROSH supports, provides 

closely resembles the one in our reading of the Mishneh Torah.

have been a most appropriate citation here. It might also be that ROSH is

• .inrtoc RAMBAN. See RASHBA
depending here upon the source that inc

(Hiddushim, 59b) and RAN (fol. 27b):

They may be 

which itself does not

purpose would be invalid.

that we allow the child to acquire more money in order to pay 

making an analogy to gifts made by a minor

in any amount, argues that the child may buy

child1

to live, implies that a transaction in a greater

Rav Hai Gaon accepts this view, with the exception 

for schooling.

'ano

The statement of R. Yohanan, which asserts that the reason the sale by a young 

is a valid legal transaction is that he needs to buy and sell in order 

amount than required for that

in great or small amounts.

BaH, and Yam shel Shelomo

The Magid Mishneh has our

that reported in TUR.

Hil. Mekhirah 29:6, rules that the child may

TUR, HM 235, 116a, has a different reading of 

(Gitin 5:20) all state that 

readi ng as wel1.

he follows the

ROSH rejects this, preferring the first version of Rav Nahman,



comment upon the Mishneh Torah in theirsince neither RASHBA nor RAN

ROSH adds nothing to his source.discussions of this subject.

— follows RIF to neyiD mna19.b. 7 m yu i
R. Hananel rules that a gift made by annx= Tos. Ha-ROSH 59a,

ROSH

See

Hagahot Maimoniot ad loc.
mK- = Tos. Ha-ROSH 59a,

conclusion. The resolution:

thirteen-year-old.
of the minor to make gifts

*7’-t i ■>of land "

tradition of the Tosafot.

agrees with him; he prefers to reach the

Tosafist tradition.
of commentary drawn from

z3 no20.a.

Gemara.

20.b. 721

It does not apply toa meal, etc.
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minor is valid even when a guardian is empowered over his affairs.

refers us to his Halakhot in Ketubot 6:23, where he reports this ruling in the

name of Hai Gaon as quoted by R. Hananel.

RAMBAM, Hil. Mekhirah 29:7, rules that a guardian has total power over 

the transactions of this child, implying that the gift is invalid.

conclusion, ROSH limits the analysis of this

Once again, ROSH does not

halakhic conclusion by means of the

= Tos. Ha-ROSH 59b, 

"choicest portion" for himself is limited to 

the proceeds of a

19.c. judd nnx
Tos/ROSH resolve a contradiction between our sugya, which would forbid a minor 

to make a gift of land, and Baba Batra 155b, which implies the opposite 

the Baba Batra passage deals with a

— repeats mishnah with a phrase

RAMBAM, Hil. Mekhirah 29:6, limits the power

While RAMBAM arrives at the same halakhic 

subject to the intellectual 

cite RAMBAM even where he

pUKl JIS’ JUD
— follows RIF to

. The right of the kohen to take the 

charitable gifts, food served at 

partnership agreement.



and makes no limitation.

— ROSH cites baraita and Gemara's20.c.

discussion, 59b.

This

Thus, we

in favor of this ruling.

priest is not allowed to forego his honor on

this may lead to disputes in the synagogue.

which forbids the kohen from foregoing

festivals.
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See Pesahim 50b.

RAMBAM, Hil. Kelei Ha-Mikdash 4:2, codifies the baraita concerning the 

Kesef Mishneh ad loc, refers us

by the TUR, OH 135, 119a.

Hiddushei MAHARSHAL to erase the word

normally, the

this general rule; as a truly great sage 

other individuals.

honor when a great sage or

Geonic ruling he reports

Shabbat and

him overrides the law that applies to

Asher indeed allows the kohen to forego his 

authority is present; this is in contrast to the

his honor in any case on

this halakhah by erasing " p# 

always entitled to forego his honor, while the case

TUR maintains the word

71  X  OX *]XT 

Our text of the ROSH indicates that he makes a distinction 

between weekday services, when a priest is entitled to forego the honor of 

reading first from the Torah and give that honor to his teacher or some other 

great scholar, and Shabbat and festivals, when he is not so entitled, 

distinction is indicated by the Gemara passage; it is also attributed to ROSH 

must reject the emendation suggested in 

I’x ", It is likely that this

, who read the "kohen portion" 

This would imply that

emendation was inspired by the case of Rav Huna

even though two rabbis who were kohanim were present.

Shabbat and festivals in certain cases;

first and second parts of 

holds that the kohen is

the kohen may forego his honor even on

MAHARSHAL resolves the contradiction between the

ROSH therefore

of Rav Huna is a precedent

pK

Shabbat and festivals, inasmuch as

Rav Huna is now an exception to 

in his generation, the honor due to

TUR deduces that R.

“choicest portion" 

to RASHI and Tosafot.



■

great scholars.

ruling mentioned by TUR.
RASH Imnsnj- = Tos. Ha-ROSH 59b,20. d.

(59b, ). The first,

In any event, the

in thefirst interpretation:

See Kesef Mishneh
absence of a kohen,

— follows Gemara.’ ’ox mx20.e.

— follows RIF.h’*? iri'jw20.f.
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priest from ever foregoing his honor:

in his commentary to M. Gitin 5:8, RAMBAM expresses astonishment at this

from the Torah even in the presence of a great scholar.

which stands at odds with the ROSH/TUR tradition and in unison with the Geonic

Tosafist, supports this second interpretation:

him in knowledge.

RAMBAM, Hil. Tefillah 12:18, cites the widespread custom that forbids the 

the kohen always reads first. Indeed,

a Levi may not be 

and Hagahot Maimoniot ad loc.

custom, especially since an ignorant kohen would take precedence over a great 

scholar in the order of reading from the Torah. Beit Yosef (TUR, loc. cit. 

120a) explains that in his commentary, RAMBAM follows the theoretical law of 

the Torah, which does not bestow ritual honors upon a kohen in the presence of 

In the Mishneh Torah, however, RAMBAM cites the operative

law, that is, the prevailing custom of always calling the priest to read first 

It is this ruling

unless the Levi is equal or superior to

Levi is not forbidden to come to the Torah.

RAMBAM, Hil. Tefillah 12:19, follows the

called to the Torah.

that of R. Yizhak Ha-Levy, is that

be called to the Torah when a kohen is not present.

a Yisrael may precede a Levy

reports two interpretations of the term 

ascribed to his teachers R. Ya'akov b.

Seder Rav Amram, states that a Levi

The second,
Yakar and R. Yizhak b. Yehudah and the

does not read at all from the Torah when a kohen is not present.

the Levi need not precced a Yi srael but may

R. Yizhak b. Avraham, the

■> ■’□X T75X



— RIF states simply that it is permitted to

ROSH cites the

an entire Torah scroll.

small sections of the Torah.

In the

not allow the writing of portions of the

complete an entire scroll.

ITO21.a.

does not follow the accepted halakhic rule

xncn 1= Tos. Ha-ROSH 60b,

— follows RIF.nmxn21.b.

— follows RIF.22. ’jy

from Tosefta Gitin 3:18,
23. l’«

which allows Jews to eulogize pagans

relations.

24. ] ■» p ■> t nr. i
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view in the baraita.

for ruling as he did.

Sefer Torah 7:14, who follows the anonymous 

however, that Asher concludes that RIF had good reasons

Beit Yosef ad loc. rejects ROSH’s explanations and seeks to find others.

By offering explanations for RIF's decision, ROSH allows room for the

RAMBAM's ruling is absolute: we do

20.g. n,3,n Ky:3

write less than an entire Torah scroll for a child to study.

Gemara on this subject and expresses astonishment at this ruling; both Rabah 

and the anonymous view in the baraita on 60a tend in the opposite direction, 

with the baraita allowing such writing only if the scribe intends to complete 

R. Asher does explain why RIF permits the writing of

— adds to RIF a passage 
out of a desire for peaceful social 

The baraita on 61a does not mention eulogy;? neither RIF nor 

RAliBAM (Hil. Avel 14:12 and Hil. Melakhim 10:12) mention this point.

— follows RIF.

— ROSH cites R. Hananel in order to explain why Alfasi 

’3’TO ’jkid'JO xro>n

Does this mean that ROSH agrees with RIF? R. Ya'akov b. Asher suggests 

that his father was unsure on this point (Kizur Piskei Ha-ROSH 5.20).

TUR, YD 283, 228 a-b, he writes that Asher actually agrees with RAI1BAM, Hil.

He adds,

practice even though he tends against it.

Torah unless the scribe intends to



NOTES TO GITIN, CHAPTER FIVE

83/; and Mordekhai, Yebamot, no.

5This would be RAMBAM's interpretation of

161

5This would be RAMBAM's interpretation of nt-isax . a Gentile 
creditor who seizes land from a Jew in payment for a debt or for damages 
without waiting for a Jewish court to adjudicate the matter.

6A

1RASHBA, Hiddushim 50a, also cites R. Yonah and, like ROSH, appends a 
brief note of approbation. ROSH apparently makes use of RASHBA here, or the 
two of them draw from a common source other than R. Yonah himself.

^The same RAMBAN text is cited in Hiddushei Ha-RASHBA 52a.

^Korban Netanel no. 400 sees a clash between this rule and rule 12; see 
below in text.

^This list is found in Responsa R. Meir of Rothenburg, ed. Rabinowitz, 
Lvov, 1860, no. 325; Resp. RASHBA 1. no. 
77-78. ---------------------

, who is at least six years old.

?See Lieberman, Tosefta Kifshuta, Gitin, p. 850; none of the versions of 
this baraita in either lalmud mentions the subject of eulogy.



F. Tractate Gitin, Chapter Six1

’xn:1 THNV?

to

. Both Reish Lakish and R. Yohanan would
agree that we must take care that a dying man is in his right mind while his

as does ROSH.

— follows RIF, but adds the note

— follows RIF.

3.b. ovnn

iww: ) should I die

"This is your divorce from todayIt should not read:

Although the mishnah permits the use ofDVH15 ) etc."

D v n o

, carry the opinion of R. Elhanan,Di’no

1 ’cdvo□ T»1D and

162

1. — follows RIF, adding the line

T j m •> *13

from this sickness".

(

Ii
I

which does not appear in our Alfasi text, 

= Tos. Ha-ROSH 70b,

RAMBAM, Hil. Gerushin 2:14-15, does not mention the case of the dying 

man's mental state.

get is being written.

Z3 nc - = Tos. Ha-ROSH 72a, 

According to R. Tam, should a dying man wish to divorce his wife and thus 

release her from the obligation of yibum/halizah, and should he wish to make 

this divorce conditional, lest he recover, the document should be written: 

"This is your divorce from this time (

, if the dying man should expire on this very day, a court 

might conclude that he intended his get to become valid only after his death, 

an intent which violates the rule rrn’n nnx’? oi ]’K

See Hagahot Maimoniot, n. 90, RaN, fol. 34a, and Beit

Yosef, EHE 121, 8a, who attribute this ruling to R. Yizhak,

2. z»i- x3 rr.

a inn

Our printed Tosafot, 72a, 

who argues against R. Tam that the words 

carry the same legal meaning; they both indicate the get is to take e 

fro. the moment it is handed to the wife. He advises, however, that it is

mn cki . This halakhic detail is not found in RAMBAM; see 

TUR, HM 46, 89a and SA HM 46:36.

3.a.



I

wise to be strict in this matter. the two

3.d. “ION

is

Thus, should he recover
He need not issue a

I
the

Beit Yosef (HM 250, 140b-141a) cites a

responsum of RIVASH (no. 207) which attributes this view to RAMBAM: the

Clearly,

4.a. See Tos. Ha-ROSH 73a,"i

"One who says:as follows:

9et is invalid. One who says:

does the husband forsee the

163

i

- not in RIF.

The baraita on 73a reads

I
i

J I

■$)!- *3 no

ruling which must be deduced from RAMBAM (" 

is stated clearly in Tosafot, ROSH and TUR.

- = Tos. Ha-ROSH 72b, . A dying man

who makes a gift, even if he does not attach stipulations to the gift, 

presumed to make the gift in contemplation of death, 

from his illness, the gift is automatically annulled, 

statement nullifying it.

of this conditional get?

not forsee this possibility, while the second half implies that he does.

According to the discussion in the Bavli, the baraita centers upon 

the question of

"infrequent accident" and include it within the stipulations 

The first half of the baraita indicates that he does 

The

recovered individual need not make a statement nullifying the gift, 

however, a

"n

He does not mention the question of whether a statement 

must be issued to that effect.

'This is your get from 

today if I die from this sickness' and who subsequently dies by accident—the

RAMBAM, Hil. Zekhiah 8:14, writes that should the dying man recover, 

gift is nul lified.

'This is your get from today if I do not 

recover from this sickness' and who subsequently dies by accident--the get is 

valid."

Possibility of an

RAMAH argues as does R. Elhanan:

words carry the same sense (TUR, EHR 145, 66b). RAMBAM, Hil. Gerushin 9:13, 

makes no distinction between the words (see Hagahot Maimoniot, n. 2), while 

RAMBAM specifically rejects the distinction made by R. Tam.

3.c. — follows RIF.



I
in each case.

of "infrequent accident".

husband's conditions have been

expresses surprise that R. Hananel

rules that in the first

This contradicts the

statement sent from Palestine indicates
Other commentatorsvalidity of the get in the second instance.
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Gemara, according to which neither get 

an individual forsees infrequent accident

understanding of most

is invalid. Magid Hishneh ad loc., Ran, 

to RAI1BAH, the wording of the

as to the

who hold that in both cases the get

269, explain that,

that the rabbis were unsure

and poskim

that in neither case is the get valid.

Gitin 5:2 and in Yerushalmi Gitin 6:4 (48d), however, reads differently.

explanation of the ruling

because the husband stipulates that

the second part of the baraita is valid because the

R. Hananel seems to

issue is whether or not the

ROSH

Unlike the Bavli version, this parallel provides an 

The wording in those sources declares that the issue is not one 

The first part of the baraita, the get is invalid 

he must die from the illness; the get in 

husband stipulates merely 

i follow the Tosefta/that he die during the illness.

Yerushalmi version when he rules that the 

fulfilled by his manner of death.

follows Tosefta/Yerushalmi and ignores our 

is valid because we do not presume that 

and includes it within a stipulation

of this kind.

ROSH also cites RAMBAM, Hil. Gerushin 9:17, who 

case the get is invalid, while in the second case the get is of doubtful 

validity. ..nH^r-ctandi no of most of the other ri shonim,

fol. 35a, and Meiri, p.

Talmud suggests that we follow the rule that an individual does not foresee 

"infrequent accident"; the message from Palestine appears to state this 

clearly, while the case of Rava and Ravina demonstrates that, for the 

Babylonian Amoraim, the text of the baraita is faulty and self-contradictory. 

We must follow logic, rather than the inaccurate text of the baraita, in 

deciding this halakhah; and, as ROSH states, the conclusion of the sugya is

The version of this baraita in Tosefta



cases.

See TUR, EHE 145, 67b:

both cases.

— follows RIF.4.b.

— follows RIF to4.c.

. RUSH accepts the reading to R. Hananel-in i K3See Tos. Ha-ROSH 73b,

. Thus,and R. Tam of Rava's statement: mi kd , not

nvnn
. Yose as

to the moment at which

follow R. Yose, in the

RAMBAM; see 4.d., below.

4.d.

that possessed by RIF and RAMBAM.

in the RIF/RAMBAM

version of our text).

R. Yose is inpoint in question in 4.C.:

□ T»nn effectreads takes
the death of the husband.

according to their reading the
73b, , end.101 K3
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interpret that statement as rejecting the validity of the get in both

ROSH rejects RAMBAM. The get is clearly invalid in

from the day of delivery or
num in

agrees with that of RASHI and of our 

holds that the wife is in a status of doubtful divorce.

For that reason, he rules

. Yose in 4.c. is unimportant, since 

See Tos. Ha-ROSH

nidi xinn
"oi- z:nn

of R. Yose, rather than that of R. Meir (which is the case

this halakhah and the

^°r RIF and RAMBAM, the position of R 

halakhah^ follows R. Meir.

between the delivery of the conditional get ;

3 In

— ROSH has a different reading of the Talmud than 

In the latter reading, during the days in 

and the husband's death, the wife 

i the version cited in ROSH, which
is considered divorced in all respects.

printed text,4 this position of the sages 

This follows the view

this get becomes valid.

view of the ROSH—but not in the view of RIF and

This provides the link between 
doubt concerning whether a get which 

one hour before

the dispute between R. Yehudah and R. Yose in the mishnah involves the status

. The importance of theof a woman whose conditional get reads 

difference in readings lies in the determination of the stance of R

The halakhah will ultimately



5.a. — follows RIF to 1n nw ny

5.b. — follows RIF, Gemara (supplements RIF with

passage from 74b).

6. — accepts RIF's pesak. = Tos. Ha-ROSH 74b,Kinn

the same challenge as does RIF from Baba Meziaxn

).

Alfasi argues that

is considered a partner of the owner, whereas RABAD argues

that both the once they beginD ’

The difference between the two passages does not lie in a

partnership arrangement for the , but rather in the fact that, inO’lX

the Baba Mezia before the workers had done any work atthe rain camecase,

all. D'’1KIn both and thethe work has begun, thehowever, oncecases,

The wording of Tos/ROSHare paid

work", while the in Gitin has begun the work and is paid accordingo ■> “IK

to contract.

36a), Tos/ROSH do not distinguish between the nature of

mo’nx and the

— not in RIF; follows Gemara 74b-75a to7.a.

n 3 ’nj
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I
!

I nature of the contractural obligation of the day-laborer.
«■» in

1

I

I

. This 
is a passage of true commentary upon the RIF, in which ROSH cites RIF to 

Kiddushin, fol. 4a, in support of RIF's decision here.

and the day-laborer are kablanim:

the work, they receive all profit and bear all loss resulting from unforseen 

circumstances.

The question must therefore be asked:

what is the difference between the two explanations? We see a difference when 

we examine the hasagah of RABAD on Alfasi, fol. 35b-36a. 

the

according to their contract, 

forestalls this argument, since it does not mention "partnership" at all. 

Rather, the workers in Baba Mezia are not paid because "they did not do the

, which poses

76a and basically the same resolution (the 

legal status than a

71 ’ 3 ’ 73 XVD

ni- :nn

d’ik possesses a different

onn i 3 n

Rava deduces from M. Arakhiw 9:4 that if the wife tries to

Unlike Alfasi and RAMBAM (Hil. Sekhirut 9:6), as well as RAMBAN

(see RaN, fol.



i

= Tos. Ha-ROSH 75a, . Tos/ROSH

are in question here. A simple gift cannot be

positions.

will as ROSH then cites RAMBAM, Hil.the get is valid as well.

ROSH addsnu/niio poo

Our text reads:

This is a reasonable
in
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point out that not all gifts 

acquired against the will of

There is, however, aThis would indicate that ROSH agrees with RAMBAM. 

problem with the text of the Mishneh Torah here.

a valid gift;

Gerushin 8:21:

suggestion, inasmuch as both RASHBA and RITBA rule rrinno

, thP net is pasul, then he actuallyIf RAMBAM in fact rules that the £------

f +ha nvnu’ P5D agrees with Hai Gaon and rules against the stringency

this case.

the recipient; on the other hand, a debtor or a 

bailiff may make repayment or return a deposited object even against the will 

of the creditor/owner.

a reading attested to by Magid Mishneh ad loj^, RASHBA to Gitin 75b, RaN, fol. 

36a, Beit Yosef, EHE 143, 61a, and Yam shel Shelomo Gitin 7.9. The Yam shel 

Shelomo cites the ROSH, but he suggests that a scribal error entered his w 

and that we should read "RAMBAN" instead of "RAMBAM".

Rather, the issue here is a gift to which the intended 

recipient is legally entitled and in return for which the giver receives title 

to another object: e.g., a get. The Itur, quoting Rav Hai Gaon,$ follows the 

second version of Rava's statement, in which he and Rav Papa reverse

Now Rava accepts the giving of the money against the husband's

in such a case, the wife is 

that it is wise to be strict in this case.

give the husband the money stipulated in the conditional get but he does not 

want to receive it, the get is invalid. Normally, a gift against the will of 

the recipient is not a valid gift; the takanah of Hillel applied only to the 

case of the redemption of a house in a walled city. Rav Papa counters that 

this may be true if the gift is transferred while the recipient is not 

present; if, however, the recipient is present the gift made against his will 

may indeed be a valid gift.



— follows RIF to

8. The

n1?

That list differs from the one presented
’Kin-

Beit Yosef,

follows the ROSH.

— follows RIF to Div in
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contradi ctory.

RAMBAM

n" n

Dl ’Til

Vkisb 7’Pfik

ROSH understands the sugya differently; he sees the

situation; see RaN and Magid. ROSH, on the other hand, rules with the other 

poskim (RASHBA, RITBA) that we must be stringent in this case. Logic would 

indicate that the "RAMBAM" found in ROSH is in fact an error, but the 

testimony of TUR argues that R. Asher possessed a reading of the Mishneh Torah 

that differed from that of all other commentators and authorities.

7.b.

Unlike RIF, ROSH declares that a conditional get is valid if the wife provides 

the monetary value of the specified object in lieu of the object itself.

RAMBAM, Hil. Gerushin 8:23, agrees with RIF. See Beit Yosef, EHE 143, 

61b, who rejects the attempt of R. Yeruham to reconcile the positions of ROSH 

and RAMBAM.

- not in RIF. = Tos. Ha-ROSH 75a, 

Talmud does not usually examine the stipulations mentioned in the mishnah 

determine their halakhic validity. It does so here, implying that these 

the standards which all stipulations must meet. For example, the stipu 

described in Kiddushin 6b, while not presented as a tenai kaful, 

tenai kaful, despite Tos. Kiddushin 6b,

See RAMBAM, Hil. Ishut 6:2, where he presents his list of the rules to 

which all stipulations must adhere, 

here by ROSH; it does not contain the prohibition of -inx ncym 

Hagtd Mishneh ad loc. explains that RAMBAM does not include this rule because 

it was stated by Rav Ada bar Ahavah while the authoritative voice in the gy 

is that of Rav Ashi.

details suggested by the various Amoraim as complementary rather than

EHE 38, 68a, sees the controversy between ROSH and

over this point; TUR

9.



. Tos/ROSH deduce that the halakhah

■»K3nfollows R. Meir:

form; all>y
True,above.

But where

Alfasi

a tenai that

This is
tenai, in which the

n: ~ *?y ornot the case with an
the moment of the

R. Meir
stipulation.

", yet
nso Vycertainly holds that "

stipulation.

once again (Hil. Gerushin 9:1-2):

divorced after a fixed time does not

R. Hananel, meanwhile, requireskaful.

all stipulations.

ROSH concludes with the

which ROSH plays the
This siman is one of the
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Ashkenazic sages rule that 

normative practice.
observation that the

and that that is the

a get

have to be written

a wife is to be

these rules apply to all stipulations

See TUR, EHE 38, fol. 68b, and Beit Yosef adjoc- 

few encountered so far in

= Tos. Ha-ROSH 75b, 

stipulations in a get must take the form of

Halakhot Gedolot (Warsaw ed., 76a) supports this ruling.

This applies as well to stipulations of the 

stipulations must adhere to the rules enumerated in section 8, 

there are legal situations that do not require formal tenaim. 

formal stipulations are required, they all must adhere to these rules.

ROSH now examines the opinions of other poskim cr. t'"!' 6

writes in a responsum (and on fol. 37b) that stipulations of the 

type do not require , Rav Hai Gaon agrees with this view.

So does RAMBAM, Hil. Ishut 6:16-18. RABAD (quoted as well in Hiddushei Ha- 

RAMBAN, Gitin 75b) explains the reasoning behind this position: 

states "if..." comes to nullify a legal transaction (such as a get); 

therefore, it must be formulated in "double" form ("if...if not... ).

i’-.72yo

legal transaction takes effect from this moment,

RAMBAN presents this difficulty against RABAD: 

" is equivalent to "

ROSH cites RAMBAM
even so, he requires tenai kaful in such a 

which stipulates that 

in the form of tenai

all the various rules be observed for

on this subject.
mao >y



7 03X0

are

no In the

obligation has been fulfilled.

A baraita— follows RIF to
t

conflicts with our mishnah:

Several solutions are
Proposed.
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part of the " Idsnd ", bringing together the diverse halakhic

traditions of Ashkenaz, Sefarad and Provence.

one day of nursing or

□ kh no

the get is valid.

wording to considerations of linguistic style.

10.b.

according to the baraita, 

rvice is sufficient for the wife to receive her get.

Rav Hisda suggests that the baraita follows the view of R. Shimeon 

Gamliel, who states in our mishnah that if the wife cannot perform the

It takes the form of a 

comprehensive halakhic research, in which the sugya is analyzed according to 

the Tosafist tradition and the opinions and rulings of other authorities 

considered before ROSH renders the final pesak. Inasmuch as the responsum 

46:1 contains an even more lengthy analysis of this question and parallels our 

halakhah, one is tempted to suggest that this analysis has its roots in that 

responsum. In an actual case, in which R. Asher must rule on a question of 

practical significance within the Sefardic community, he would be perhaps more 

likely to discuss the full range of opinion, Sefardic as well as Ashkenazic, 

in order that his ruling might be more favorably accepted. 

10.a. - = Tos. Ha-ROSH 75b, 

conditional get described in the mishnah, the wife must either nurse the child 

for a specified period or serve her father-in-law for the rest of his life. 

Should either the child or the father die, the get is valid. RASHI ( pn ro) 

regards this as referring to the death of the child before the specified time 

has elapsed. The problems here is that the mishnah s phrase 

tells us nothing; it is obvious that when the father dies, the wife s 

Tos. Ha-ROSH suggests that this phrase refers 

to a situation where the father dies before the wife has begun to ser

ROSH here resolves the problem by attributing the mishnah s



That this is ROSH's view as well is demonstrated

by Korban Netanel, n. 40.

case, the wife fulfills the stipulation even if she serves for one

day.

Beit Yosef, EHE 143, 61b,

Korban Netanel, n.

70, points out that there is

ramban.

-- follows RIF, but adds a short footnote referring us to10.c.

6:9, above,

11. — follows RIF.

The12. — follows RIF to

isO’ ’Dthe Talmud
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RAMBAM, Mil. Gerushin 8:20, follows RIF.

Rava interprets the mishnah, which requires two years of service to 

fulfill the tenai, as dealing with a case in which the husband did not specify 

a time limit to the service, while the baraita concerns a case with a time 

limit.

no evidence of such a ruling on the part of

sou;

KPN N1? KPI

n n

suggests a scribal error:

RIF decides according to Rav Ashi; ROSH follows Rava and states that 

RAMBAM agrees with him.

Rav Ashi declares that there is no difference between these two cases.

In either

difficulty raised by

76h (-Tosefta Gitin 5:10) and then to the applied at first to the baraita on 76b (

mishnah which follows (=M. Gitin 7:8). To apply it to the mishn

indicate a stricter ruiing. which is provided by R. Hanahel and. in ROSH s

Since it is unlikely that RAMBAM would reject Alfasi in 8:19 while 

following him in the closely-related 8:20, however, it is reasonable to 

suppose a scribal error here. See TUR, loc. cit., 62a, who implies that ROSH 

follows Rava while RAMBAM decides according to Rav Ashi.

where ROSH clearly disagrees with RIF/RAMBAM.

n”n

stipulation for reasons beyond her control, the get is valid. RIF follows the 

anonymous view in the mishnah; R. Tam and R. Yizhak always follow R. Shimeon 

b. Garniliel in the mishnah.

The halakhah in Hil Gerushin 8:19, however, clearly 

follows Rav Ashi, as noted by Magid Mishneh ad loc.

"RAMBAM" should read "RAMBAN".



Gerushin 9:11,

if her husband does

of the concern that

not seen the two of them together.

Gerushin 9:11.

x’ys

— follows RIF; cites his own comment in Gitin 9:14,13.b.

below.

13.c. no — follows RIF.

14.a.

to a get which stipulates:
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rule strictly, especially since violations of ritual prohibitions cou 

a lenient ruling.

one full year following the

”  k ~i o s

nw ynouz “inx’?

view, the Alfasi as well (since RIF generally follows the second of two 

suggested interpretations).

ROSH strongly rejects this leniency in the 

case of a Toraitic ritual prohibition.7

TUR, EHE 144, 61a, explains that the husband must declare that his wife 

has the power to contradict him should he claim that he returned within the

— RASHI interprets the baraita on 77a as referring 

"This is your get if I do not return (in the

Period of) after this Sabbatical cycle"—i.e.,

Seven. (77a, nw -inx’? ) R. Hananel, on the other hand, believes

specified period; otherwise, we do fear that he returned and the get is 

invalid. Beit Yosef, ad loc., states that RAMBAM does not require this 

declaration on the part of the husband. See also RABAD's hasagah to Hil. 

Gerushin 9:11. The Magid Mishneh, like the Beit Yosef, feels that, for 

RAMBAM, the fear that the husband may have returned is based upon rabbinic law 

8and is therefore not categorized as a Toraitic prohibition.

13.a. — ROSH follows the pesak of RIF and RAMBAM, Hil.

He explains this ruling by citing Talmudic material missing 

from RIF, as well as the rule that if a is not resolved we should

RAMBAM, however, rules leniently. In Hil.

he states that if the tenai provides that the woman is divorced 

not return home within twelve months, we do not take note 

he might have returned and reconciled with her if we have



the baraita refers to a

ICIN'?

!

year.

RaN, fol. 39a, has

mishnah on 76b: both concern the issue of the husband's return within the

time stipulated in the tenai. R. Hananel and RAMBAM both interpret the

barai ta

We must

to the ROSH's version of the Mishneh Torah, RAMBAM states:

, which indeed supports theN>N

173

year

ROSH prefers RASHI's view, since it is 

yTD’i -icin’?

!

I
iI
I
i

Even the TUR, EHE 144, 65b, disagrees with his father's

See Beit Yosef, ad loc., who 

suggests that ROSH had a faulty reading of the RAMBAM text.

All of this does not deal with the truly central issue in this halakhah. 

ROSH, like RASHI, believes that the baraita on 77a is connected with the

5
£

*

I1
I

delayed get which takes effect after the eighth 

regardless of the husband's return.

Magid Mishneh ad loc. does not agree with ROSH's interpretation of 

RAMBAM: the get is to be written within the eighth year, 

the same explanation.

interpretation of the Mishneh Torah passage.

mx CI3U’ tv 

view that RAMBAM requires the get be written at the end of the eighth year. 

Our own text reads: nnk n3W tv n^n psnio 1 «y 1 □ti/n mriK

a get

the get would certainly be written and delivered immediately after the seventh 

Yet, according to ROSH, RAMBAM requires a further delay until the end 

of the eighth year.

as dealing with a delayed £t, not to be written immediately, whether 

or not the husband leaves his wife's presence. ROSH disagrees with RAMBAM on 

the fundamental interpretation of the context of the baraita.

therefore take ROSH's rejection of RAMBAM quite literally.

ample reason to assert that ROSH does correctly interpret RAMBAM. According

1 ’s

better supported by the language vtzje? -icin'? . a delayed get would 

be written in different language. RAMBAM, Hil. Gerushin 9:23, also interprets 

this baraita as dealing with a delayed get. ROSH rejects RAMBAM, in that if 

the husband instructed a scribe to write and deliver



which also supports Asher's interpretation. TUR's version reads:
, which indeed conflicts with Asher's

understanding; see also the version cited in Yam shel Shelomo, Gitin 7:15, who

carries the same version. Whatever the correct reading, it is also quite

14.b. k ’ 3 n — follows RIF to ’□m n’niis

return

RAMBAM does not mention this rule; see Magid Mishneh to Hi 1. Gerushin

answer it clearly.

of a thirty-day period was not accepted.

174

9:23, who states that RAMBAM omits this point because the Gemara does not

RIF cites only the Gemara's report that Rabbi's suggestion

R. Hananel rules that the instruction to write the get if he should not

10 "after the festival" means that the get should be written after 

fifteen days have elapsed since the festival.

possible that RAMBAM is influenced by R. Hananel's understanding of this 

baraita.9

yiiwi -ifin >U7
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" is the sixth chapter,
. ________________ ROSH’s

).

of RASHI (=R0SHT7

5.

•Uhis reading is found in Geonic sources; see Ozar Ha-Geonim, Gitin, pp. 
245-246. RAZAH, in Sefer Ha-Maor, fol. 35a, attributes Altasi's readings to 
Spanish texts and mentions that RASHI's version differs. Feldblum, Dikdukei 
Soferim, cites a Genizah fragment which agrees with RIF's version.

4See also Hiddushei Ha-RASHBA, who cites both readings and prefers that 
xC D * C 11 T / r>Ar i iR — ' ■ ■—— 

RIF, 
XJUZ’7

77a Vi-in -inx’? • R*lOThis is RASHI's understanding; see 7/a, of delayed get,
S^i^ do or absence.

the Halakhot.

9The influence of R. Hananel upon the Mishneh Torah has been noted; see 
Dromberg, "Hashpa'at R. Hananel al Ha-RAMBAM," Sinai, v. 33, 1953, pp. 

43-55.

Un R. Asher's Talmud, ” iTnxr
preceding " noixn". Our printed texts have the reverse order,
order coincides with that of RASHI (see 71b, Knyo and loiK.n 
See Tos. Ha-ROSH 62b, idikH ; R. Tam follows the order of the 
Yerushalmi, in which " imxn " precedes " ithxu! ’0 " and supports
that ordering by means of logical arguments concerning context. Raviz, 
Tosafot Ha-ROSH al Masekhet Gitin, p. 225, n. 1, cites manuscript evidence 
from Tos. Ha-ROSH indicating that he indeed follows RASHI's arrangement, 
follow that arrangement here in order to correspond with the Halakhot.

Uhe printed Tosafot (70b, Dnn ) quotes R. Yizhak as ruling that the 
dying man must not become insane m’njV nzj’no po • Most
rishonim accept the reading of Asher and Tosafot Ha-ROSH; see Korban Netanel,

See also Ozar Ha-Geonim, Gitin, pp. 167-168.

6See Resp. Ha-ROSH 46:1 for the parallel of this discussion.

’See the kelalin, of Korban HeUnel. beginning of Hasekhet Shabbat, n. 1. 
men tao,Pg*$1^le”l'il®rPreP®P™"s((0:}*, for str(„gcncy if

the case involves a Toraitic ritual Prohibition.on “'.’J"®® °“"d;ase 
follows the second interpretation I ’
is the stricter ruling.

8See Resp. Ha-ROSH 45:12. Asher analyzes at length a case 
one here and reaches the same conclusion. At the very en stated in
he cites RAMBAM, without including the note of rejection
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G. Tractate Gitin, Chapter Seven

1. — follows RIF.

2. — follows RIF.

3. n’rnni'jB npy x1?~inn ■> k

! agent of transport is not allowed to tellas an

In the reverse

was

In the first case, the get is invalid even
second case, the get is valid once it reaches

the wife.

RIF and RAMBAM (Hil. Gerushin 6:11-12) provide a different explanation of

the Gemara's phrase ~ pt, ■> npy x> In the second case, the

TheSee Tos. Ha-ROSH 62a,

fact that a similar case in Baba Mezia 76a was not resolved by the Talmud

leads ROSH to rule for strictness here (and see Korban Netanel, n. 2). For

this reason, ROSH abandons the RIF formulation here: he wishes to compare the

two cases, which are not compared by RIF and RAMBAM.

4. ”i" n — follows RIF.

5. — follows RIF."lax

kfoVh ]3i6.a. — follows RIF toT-ipn K’nn

Tos. Ha-ROSH 63b,
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"di
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the first get. They must not re-write the get, however, on the 

aSls their own uncertainty of the validity of this get according to

case, one appointed as agent of receipt may tell the husband that he 

appointed an agent of transport.

7’3ni3 . The agents must write another

order to fulfill the husband's instructions; this applies certainly if 

They lost

ROSH explains that we

agent actually lessens the authority conferred upon him by the wife, we 

therefore rely upon his statement.

rely in the second case on the agent's 

statement, regarding him as an agent of transport, because this is the 

stricter ruling.

once it reaches the wife; in the

the husband that he was appointed by an agent of receipt.

-- follows RIF to

An agent appointed by the wife



their view.

RAMBAM, Hil. Gerushin 2:8,

issue here:

In regard to the

See Hagahot Maimoniot, n. 5:

ROSH, who mentions

. RIF interprets the6.b. V’H

K-’VO as
ROSH, followingan express

For him, the problem is
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agent for transport has lost the get.

another get without an express appointment.

RAMBAM, Hil. Gerushin 2:9, differs from both.

customary stringencies which are not firmly rooted in the law. 

husband ought to instruct them to write

1 
i

?
5 
!
j

I

i
t-
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I
I

Thus, the

a get which is unquestionably valid in

n’3’n Kys

wri tes that these agents must re-wri te the get 

as many times as necessary until it is valid. There are two questions at

1) are the agents empowered

to be invalid?

n’t3m iddo

— follows RIF to 

concerning whether the agents can serve as agents of transport a 

second time without an express appointment from the husband.

RASHI (63b, n ■»>£;’> inm inno ), sees this as a case in which the

the first two agents may not write

"error

As for question 2), there is no mention in RAMBAM of the 

-write the get if they suspect that it may violate

to re-write the get when they know it 

2) are the agents empowered to re-write the get when they 

suspect that it may violate those customary stringencies?

first question, RAMBAM clearly answers yes. See Hagahot Maimoniot, n. 5: the 

Tosafot position, attributed to R. Yizhak, seems to prohibit any re-write of 

the get, without express instructions from the husband, on the basis of the 

agents' suspicions of the invalidity of the first get.

"customary stringencies", perhaps agrees with RAMBAM: if the agents believe 

or find that the get is in fact invalid, they are empowered to write another 

one.l Nevertheless, he also states that "if the get is lost the agents 

re-write it, thus apparently limiting this power to the case where the ge_t is 

lost. TUR, EHE 122, 9b, includes both "error" and "loss" as warrants for 

re-writing the get.

power of the agents to re 

certain customary stringencies.
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Beit

Yosef is surprised that the TUR does not mention RAMBAM's view. See Meiri, p.

295, who suggests that the text of the Mishneh Torah may be in error.

6.c. — follows RIF.3w~i

7. — follows Mishnah, RIF.

'r.x8.a. — ROSH inserts comments from Tos. Ha-ROSH 64a,

7^X3 Vynand

himself upon RASHI, . RIF rules that the halakhah follows64a,
I

Rav Hisda (we believe

rules in favor of Rav

sugya, upon which RIF

R. Efraim had developed this attack two centuriesbetween Huna and Hisda.

before.

ROSH concludesaccording to Rav Huna

Huna, the stricter of

See

. The13’08.b.

Gemara states that Rav Huna agrees that a woman can
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Beit Yosef (EHE 122, 10a) writes 

that RASHI (=ROSH) holds this get to be valid, but lost, 

found to be invalid, they would

If the get were 

certainly be empowered to re-write it.

the two, as does R. Tam (see Tos. Ha-ROSH 64b,

He does not make the

that, since we cannot

■

1"

*3 no

RAMBAM testifies that he saw a version of Alfasi which rules 

(see Hiddushei Ha-RASHBA, Gitin 64a).

be sure of the authoritative ruling, we must follow Rav 

a"n ).

K3in mioi

2 
Huna (we believe the husband).

bases his ruling, does not deal with the precise dispute

RAMBAM, Hil. Gerushin 12:11, follows Rav Hisda.

distinction, found in Tos/ROSH, between a case in which the husband, wife 

we believe the husband) and a

the agent), despite the fact that a Geonic tradition

ROSH disagrees: the

that the get, having been delivered to the agent of transport, is subsequently 

found invalid. The agents have performed their agency; they may not re-write 

the get without the husband's appointment.

agent all live in the same city (in which case

case where they live in different cities (we would believe the 

TUR, EHE 141, 53a-b, and BaH ad loc.

- = Tos. Ha-ROSH 64a,

testify that the agent was

, into RIF's words. He also bases
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Note that,

. The mishnah'sKD5

as
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RAMBAM, Hil. Gerushin 6:1-2, does not 

long as the agent possesses the get, 

require signatures on the get? BaH, EHE 141

require that witnesses be produced 

Does this mean that he would also

, 47a, thinks he does, inasmuch as

I 
■:

i

I
I
!

I
1

I
1 
i 
i

t
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contradicted by the husband.

RAMBAM, Hil. Gerushin 12:11, requires that the get be in the wife s 

possession before her claim is accepted. TUR, EHE 141, 53b, identifies 

with the first opinion mentioned in Tosafot, whereas the ROSH finds that 

wife is believed in this claim even if the agent holds the get. 

while Alfasi resembles the Gemara and can be interpreted both ways, the RAMBAM

the agent still holds the get; we do 

not suspect the wife of lying merely because the agent is there to back her 

story. Moreover, the mi go still applies: the wife is believed when she says 

"My husband appointed him an agent of transport", because she could have 

claimed "My husband gave me the get and I deposited it with this agent. 

Tos/ROSH argue that this second mi go does not apply to the case where the 

agent himself claims "I was appointed for purpose of divorce" and is

no witnesses have signed the get.

given to him in the

the get applies only if 

appear, the agent merely testifies that the was 

presence of witnesses.

on the get?

is more precise and definite on this question.

8.c. mmx ?3n — = Tos. Ha-ROSH 64a,

requirement that witnesses must testify that the agent of receipt

If such signatures

K3in an ninai "?

appointed for the purpose of delivering the get to her. This is on the basis 

of the mi go argument: if she wished, she could also contend that the get was 

given her directly by her husband. Tos/ROSH conclude that this must mean that 

the woman possesses the get. Yet the Huna/Hisda dispute deals with a case in 

which the agent has possession; why then the statement " 

The rule therefore must also apply when
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8.d. — follows RIF.TOK *7 y □

Z3 no9.a. - = Tos. Ha-ROSH 64b, . The anonymousmy 3

view in the mishnah holds that a maiden ( ) is empowered along with

RASHIWhat of a minor girl, a

, holds that a minorand stated clearly in Kiddushin 43b,

is not so empowered. , however, RASHI statesIn Kid. 43b,

RIF supports the firstthat a mi nor

ROSH

concludes that, because of this dispute,

opinion.

II-ponnV ’i

9.b. — follows RIF.
= Tos.

minor who is
While the

incapable of be divorced evenguarding her get cannot

180

may legally receive her own get.

interpretation, while Tosafot (R. Yizhak b. Meir) supports the second.

— follows RIF to

Gemara would imply that a 

if her father receives

In fact, the subject of signatures is 

not mentioned by RAMBAM; his position must be deduced, whereas ROSH deals 

specifically with this point.

n’OKi K’r

tdttkb my3

Ha-ROSH 64b,

ri’OKi K’n

we should follow the stricter

the get to which he refers must be complete in all respects. RASHBA, however, 

mentions the requirement for signatures as a separate issue from those 

addressed in RAMBAM (Hiddushim, 64a).

RAMBAM, Hi 1. Gerushin 2:18, clearly disqualifies a minor from receiving 

While this might appear as in accord with ROSH's advice that we 

See TUR, EHE 141, 46b.

her own get.

should follow the strict opinion, this is not correct.

Both Beit Yosef and Darkei Moshe, n. 1, state that

weans that we may rely on the lenient view during an emergency situation.

Thus, unlike RIF and RAMBAM, ROSH's position would not hold a get f 

to be invalid should she receive it herself, in place of

'nx

her father to receive her get.

presents two opinions. The first, implied in Gitin 64b,



behalf (see RASHI, 64b, ). R. Tam,nuna.no H3’x

di fferently: such a minor is divorced when her father receives

ROSH refers us to his Halakhot, Yeb. 14:3.her get.

RAMBAM, Hil. Gerushin 2:18-19, agrees with R. Tam.

10.

11.a. — ROSH favors the reading of RASHI (65a?
1TU51 ): is old enough to regard the minor'sthe age of nioiys

marriage as Toraitic and require get. Alfasi has an opposite reading:

niviys -marriage is rabbinic in nature.

RAMBAM, Hil. Ishut 4:7 and Hil. Gerushin 2:18, follows RIF's reading.

See TUR, EHE 43, 78b, and Bei t Yosef ad 1 oc.

11.b.

He suggests that RIF might actually agree with the understanding ofhalakhah.

already agrees with Tosafot.

Z3 no — follows Mishnah, RIF.12.

13. — follows RIF.non kh

minor additions from Gemara.14. — follows RIF, with
xr.o’jn ]oito15.a. — follows RIF/Gemara

9:18), where he rules that weROSH refers to his Halakhot in Baba Batraus
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i

the get on her 

however, rules

RASHBAM; see Tos. Ha-ROSH 65a, puaon

RAMBAM, Hil. Yibum 1:17, agrees with RASHBAM that halizah is not allowed 

While ROSH integrates RIF

no

until the minor girl reaches the age of twelve.

into the Tosafot understanding of sugya, he does not mention RAMBAM--who 

Certainly RAMBAM would be a valuable indicator 

support his own view

The only time that 

the minor's mental capacity is at issue is when she receives her own get.

— follow RIF tom-iyw^ iy

no

of Alfasi's position, yet ROSH does not cite him even to 

of RIF.

omn rr.y'? ly’in

Unlike RIF, ROSH declares the Rabah statement to be in conflict with the

-ion — see ll:a.

nuna.no


interpret the instruction

We do not

This negates Alfasi's

understanding.

RAMBAM, Hil. Zekhiah 8:24, follows RIF's view. See Magid Mishneh ad

loc.» who refers to the "opposing" view that =ROSH here. In Baba Batra, ROSH

attributes this view to R. Yonah, as does RaN, fol. 32a.

15.b. — ROSH cites Yer. 6:5 (48 a-b) which includes
under the rubric II

see Magid Mishneh loc. cit. RAMBAM does not, however,

specify that those condemned for monetary crimes are also included under this

rule.

16. iniD nx— follows RIF toK ’Tp

= Tos. Ha-ROSH 66a, ) interprets the. RASHI (66a,
uword " in the instructions of the condemned man to mean thatKTano

In this way,

should some of that wine become sour, the heirs cannot claim that the sour

Tos/ROSH point out that

even if he said " IIxnan

supports RASHI's view:

Tosafot concludes that if the man transfers ancreditor's portion.

He would lose only a portion of the wine that sours.

182
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i

condemned man" those imprisoned for monetary crimes as well.

The baraita in the Yerushalmi also distinguishes between one who is ill and

wine came from the portion mortgaged to the creditor.

in fact the creditor would really lose only

RAMBAM apparently refers to this Yerushalmi in order to define 

"dangerously ill";

"write" made by one setting out on a journey to mean 

“write and deliver" only for the purpose of a bill of divorce.

expand that interpretation to include gift.

all the wine he owns is surety for his debt to a creditor.

that part of the sour wine proportional to his share in the entire stock.

RIZBA suDDorts RASHT'c v-ipw the entire loss would be taken from the

one who is dangerously ill.

unspecified part of his stock to another, that other person beco 

in the entire stock.



All of this comes to

But how does the word " " improve the creditor's legal position?

RAMBAM, Hil. Zekhiah 8:22 does not say. Magid Mishneh writes that RAMBAM

follows RASHI's view: if " and not "the condemned man says "

RASHBA, however, cites this opinion in the name of RAMBAN.

RAMBAM simply repeats

not explain it.

17. 3 ro

ROSH cites18. — follows RIF to

4 Both the version of thisTosafta Gitin 6:4, the

Tosefta cited by ROSH,

whether the husband's death was

on the

. ROSH then cites RAMBAM, Hil.
ROSH

This

textual footnote

183

The get is valid onl

-i£i> there is reason to believe that this death was

r“ling. See RASHBA: 

("our") RAMBAM.

explain the phrase 

xionn

I

parallel to this mishnah.

as well as the Yerushalmi passage he cites afterward, 

raise the question of the legal ruling in the event we are uncertain as to

The Yerushalmi

— follows mishnah, RIF.

6 31

(Hiddushim, 66a).

the Talmud's language; unlike the other poskim, he does

a suicide or an accident.

inis nN niD’>

husband is regarded as yin

Gerushin 2:13, to the effect that a get in such a case is a safek get. 

mentions that RABAD already disagreed with this ruling and that, according to 

the Yerushalmi, the doubt in this case leads to a lenient ruling, 

reading of the RAMBAM is at odds with our own and with that of RASHBA

both of them readui m ’in ,

holds that, in the event of this doubt, a get previously written 

husband's instructions is considered valid and delivered to the wife; the

ano not y»»n", 

the heirs can claim that all the sour wine belonged to the creditor's portion.

(Hiddushim, 65b) and Beit Yosef, ME 141, 48b:

which agrees with ROSH's decision. RABAD thereupon becomes a

.Meh cites the source of this leniency, rather than a criticise of the 

RABAO’s note is a qualifier to the broad jesak of 

if "he fell off the roof immediately .

a suicide, although we



are not certain.

opposite way:

poo ui , then RABAD's

the distinction between immediate and

to whether our text of RAMBAM is correct

the ROSH disagrees withThis much is clear:

read ei in the Mishneh Torah, a wording that ostensibly agrees

with the ruling of ROSH, explain that the RAMBAM actually meant to include a

distinction in the The distinction is presentlaw not found in ROSH and TUR.

in neither version the RAMBAM nor in ROSH/TUR.of

19.a. — follows RIF.X1DX Kl-n

n’niio xraVn r»V5 na19.b. — follows RIF to

. The halakhah follows the position of R.i ip

Even if the husband tells them to

document is invalid unless the scribeInstruct

From the baraita on

of his get.
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-
■

j

I 
f
/

See Tos. Ha-ROSH 71b, 

Vose that

or an 

get to be valid apparently regardless of whether "he 

fell off the roof immediately".

note objects that the get is valid. If RAMBAM actually declares the get to be 

valid, then RABAD's hasagah (=TUR) becomes a hagahah (=BaH, 48a), giving the 

source of the ruling and inserting 

delayed death.5

TUR, however, states that ROSH interprets RABAD in the 

if we are uncertain whether the death was a suicide 

accident, we rule the

The agents appointed by the husband to write the 2£t cannot app 

agent in their place to write the (jet. 

the sofer to wri te the <jet, the 

and the witnesses heard the husband s oral ins 

nnnt issue written instructions 72a, the Gemara deduces that a deaf person ca 

that this ought not apply t0 a for the writing of his get. Tos/ROSH reaso

The dispute over the meaning of RABAD stems, of course, from the varying 

texts of the Mishneh Torah. If RAMBAM states

Opinions clash as

(Beit Yosef, RASHBA, Meiri) or whether that possessed by ROSH/TUR is to be 

preferred (Tiferet Shmuel, BaH).

the ruling in his version of the Mishneh Torah. And ironically, those who



; after all, a mute may issue

get by means of gestures.

out the use of

save the wife of a mute from

Maimoniot,

TUR, EHE 120, 5a-6a, presents this as a dispute between

RAMBAM and ROSH. RAMBAM's ruling on the basis of the statementBaH explai ns

of Rav, 71a. , the person who cannot hear, to□ in

The Talmud on 72a declares that Rav'sdivorce.

position is not in accord with RAMBAM, apparently, interpretsthe halakhah:

is eliminated from the permit for written

RAMBAM regards theSee Hil. Ishut 2:26 and Hil. Mekhirah 29:3:

R.

persons.

of persons who are deaf or mute.

. Tos/ROSH20.a. 1 > n P

185

this to mean that only the 

instructions.

Rav permits the 

issue written instructions for

RAMBAM, Hil. Gerushin 2:16, rules that a husband who has lost the power 

of speech may issue written instructions to write

she may appoint an agent
ow this on the basis of the principle that, in many

n k 3 n

Provide that this restriction against the 

aPPly to the wife: 

all

— see Tos. Ha-ROSH 71b, 

use of written instructions does not 

without directly speaking to him. 

cases, we know that

hearing person who issued written instructions 

instructions for a 

1‘osefta paral lei

a get for his wife. Hagahot 

n. 200, informs us that this is a dispute among the Tosafists as 

well, with R. Yizhak permitting a hearing person to write instructions and R. 

Tam (among others) forbidding this on the strength of Tosefta Gitin 2:10 and 

Yer. Gitin 7:8 (48b).

R. Tam, however, states that the 

to this baraita (Tosefta Gitin 2:10) rules

Written instructions in all cases. If gestering is permitted for the mute, it 

is because a) body movements are legally superior to written instructions, or 

b) a special leniency was adopted in order to 

igun.

person who hears but cannot speak is le9ally competent in all respects.

Tan, as we have seen, follows the Tosefta, which seems to forbid the use o 

written instructions for all persons. RAHBAH “

the question



u.;

as long as the agency does not involve the writing or signing of the get.

This distinction between husband and wife is not found in RAMBAM, who, as

*e have seen, permits the use of written instructions by most husbands even

for the writing of the get.

— follows RIF.20.b. on

— follows RIF; adds explanatory note T’^y21. "I’OK

o oV n z  ~i: n

186

she would want the get. ROSH adds that an agent may be appointed by the 

husband as well, without hearing the instructions directly from the husband,
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NOTES TO GITIN, CHAPTER SEVEN
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IB I

^And see 7:6b, below, where ROSH holds with RASHI, who would apparently 
allow re-writing should the get be found invalid.

ZSee Ozar Ha-Geonim, Gitin, p. 142.

^RASHBA, Hiddushim, 64b, presents a similar argument.

^As Korban Netanel, n. 50, remarks, there are serious textual problems 
with this Tosefta. Fhe section from mom nnn oxi t0

>D3 Toxyn ini x does not appear in either the MSS or the printed 
Tosefta; see Lieberman, Tosefta Kifshutah, Gitin, p. 860. Both RASHBA 
(Hiddushim, 65b) and RAN (tol. 32b) cite this section as part of the text of 
the Tosefta. Lieberman therefore asserts that it was part of the original 
Tosefta but has since been omitted from the several versions. Epstein, on the 
other hand, points out that the Yerushalmi (48b) cited by ROSH does not read 
this section as part of the Tosefta. Rather, the section was later inserted 
into the body of the Tosefta on the strength of the Yerushalmi. Moreover, in 
place of the statement of R. Shimeon b. Gamliel included in our version, the 
original Tosefta had the statement attributed to him by the Yerushalmi. See 
Mavo le-Nusah Ha-Mishnah, p. 600.

$See Meiri, p. 310. He too reads U1 r,T ,-|ri in RAMBAM and,
like RASHBA, believes that RABAD's comment seeks to apply this general rule to 
the specific case in which the death was immediate.



H- Tractate Gitin, Chapter Eight

1. — follows RIF.p-IT TH

2.

case

or move

Permitted to move

This

If, however, a

a

Shabbat if the husband is

RIF and RAHBAII do not

- = Tos. Ha-ROSH 77b,

of* to the door, since the mere
188

— follows RIF to
1P n ipn

a lock

Kim

Tos. Ha-ROSH 77b, 

the dying man in this 

forbidden to touch

of ownership.

a get on 

be transported through the 

prefer RASHI's argument; if RASHBAM were correct, the dying man could simply 

have appointed an agent to see to it that the wife received the get.

would not be prohibited, even though ordinarily both acquisition and divorce 

are prohibited on Shabbat; in both cases, we are allowed to undertake these 

transactions for the dying person.

RAMBAM, Hil. Zekhiah 8:3, places a limitation on the right to acquire 

from a dying person on Shabbat: the permit extends only to those transactions 

in which a formal act of acquisition (kinyan) is not required.

formal kinyan is legally required, it is not permitted even for the dying

person on Shabbat. See TUR, HM 254, 157a, and ROSH, Baba Batra 9:36: 

kinyan of this type is permitted on Shabbat, even if it is legally req 

order to make the transaction valid.

. RASHI, 77b, , explains that

could not divorce his wife on Shabbat because it is 

a get on Shabbat. RASHBAM disagrees: it is 

Shabbat, but in this case the get would have had to 

public domain in order to reach the wife. Tos/ROSH

As to the question of the permit to divorce 

dying, we find this rule codified in TUR, EHE 136, 

the Tos/ROSH position, SA EHE°ention this issue. Karo accepts the

. M. Baba Batra3.a 7XDO — = Tos. Ha-ROSH 77b,
♦ Pctablish hazakah, the legal states that "locking" a door is sufficient o

this to mean the actual fixingPresumption of ownership. RASHBAM interp a1ready on the

act of engaging a lock alreay I fl I r\ 1* — —



'ry d

>>’3

both establish hazakah.
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i

RAHBAM, Hilkhot Mekhirah 1:8, repeats the language of the mishnah and 

does not define the precise meaning of . See TUR, HM 192, 25b, and

Beit Yosef ad 1 oc., who cites the discussion of RAMBAN on this issue as well. 

RIF and RAMBAM leave this question vague; the Tosafot tradition RASHBAM and 

his critics—forms the basis for subsequent analysis of this subject.

3.b. — = Tos. Ha-ROSH 77b. >>’3 . Some say

door falls under the category of saving the property of one’s neighbor and 

restoring his lost property; it is not proof of ownership, for Jews are 

commanded to do this on behalf of their neighbors.1 Tos/ROSH disagree, 

arguing that our sugya proves that "locking" means the mere locking of the 

door. The Talmud cites this mi shnah as proof that the dying man can give a 

get to his wife on Shabbat; if the wife must affix a lock to the door of the 

room in which the get is found, this labor would be prohibited on Shabbat. 

The mishnah, therefore, must be concerned with actions permitted on the 

Shabbath.

. Tos. Ha-ROSH 776, 

that the opening of a door is the same as locking it. 

Tos/ROSH reject this interpretation: opening a door does not keep 

entering the room, while locking the door is the sure sign of control 

ownership. True, Rava's staterent implies that the woman should -close and 

open" the door; this does not mean, however, that either action, including 

. uC RDSH Rava includes "opening1 in orderopening" is sufficient. Perhaps, says RO .

to differentiate this sign of possession from the normal behavior o 

who locks the door of a room which clearly belongs to her hus

. aaain it is obvious that she case, when the woman locks the door and opens i 9

• nrdpr to safeguard the property does so to demonstrate ownership and not m 

within.

tn require that the presumed owner RAMBAM, Hilkhot Mekhirah 1:10, seems to req



In this

that

even if the door is subsequently opened,

ROSH requires but one.sense, as do the rishonim:

3.c.

3.d.

190

has landed.

into the woman's hand (=her

both acts are required.

See Kizur Piskei Ha-ROSH 8:3.

Magid Mishneh, 

as requiring both actions in order 

TUR states that he does not understand

Beit Yosef seeks to resolve the difficulty by positing 

locking of the door in itself is sufficient.

This is true for ROSH as well, says 

Karo, since he, too, remarks that in some cases, the mere locking of a door is 

insufficient sign of ownership of property.

The problem with this is that it does not square with the plain sense of 

RAMBAM's words. BaH, ad loc., stresses that when RAMBAM says "the buyer locks 

should read these words in their obvious

husband who throws a

Kin KI 71 71

— follows RIF.

The Gemara's case concerns a

^ock the door and then re-open it in order to demonstrate ownership, 

'•ay he shows that he can make use of the property he controls. 

tUR, HM 192, 26a, and RAMBAN2 view RAMBAM 

for hazakah to be established. 

RAMBAM's ruling.

RAMBAM agrees with ROSH:

RAMBAM's ruling comes to add that 

hazakah is nevertheless established.

BaH, 

the door and then re-opens it", we

— not in RIF.

jet t0 his utfe. who stands within the husband's 

courtyard which has been lent to her for the purpose of all«M her to 

acquire the jet. The jet lands upon a pile of refuse within the cou 

under certain circumstances, the refuse constitutes a separate resh

Tn these circumstances (thewas not lent by the husband for this purpose. Agnation

——units. s1nce She does

testifying to its separate status), the woman ,s not

.ho net has lanoeu. 1 n°t have possession of the spot where £—

fulfilled the requirement that he place the 2£t

Property or an area under her legal control)



I

no matter how close the

D K — follows RIF.

— follows RIF.

4. d n o

ROSH

that

the woman's ability to

means

191

I

Thus, he would interpret the requirement of

of the legal proceeding.

not been lent to her by her 

40a, both take exception to this 

not mention the issue of the 

When the get falls upon an object over which the wife 

it remains the property of the husband 

wife stands to that object.

3.e.

The get is invalid until he 

that "this is your get." The reason, say

get. The lack of

Physically. This is the interpretation of Korban Netanel

ruling adds another factor to this co P 

. , f Kans the inability » control theonto her get. The lack of _ 3

station of Korban Netanel, n. /.document physical^ — ^rnrPtatlOn

— see Tos. Ha-ROSH 78a, 

gives the get to his wife while she is asleep, 

states to her, when she awakens, 

Tos/ROSH, is that

in:. The husband

a person who is asleep possesses no r.yn » 

normally required of a woman in order to be competent to receive g , 

also agrees with RaMaH on the issue of the get which falls from the hand of 

the woman while she is asleep. If this happens, the husband must hand the jet 

to her when she awakens. The wife did not have actual possession o 

document while she was asleep.

RAMBAM, Hi,. Gerwin 1:9. explains tbit ^hnab accord to toe ru 

a woman must know that the document she is given for the p P

n-jT as waning divorce. Thus, hp wnuiri intornrot thP rpouiremen

H _x 4-hp nature that the woman possesses "awareness

The RaMaH 

hold

RAMBAM, Hilkhot Gerushin 5:9, clearly adds a proviso to this rule; if the 

t'ile lies within four cubits of the wife, she does take legal possession of 

the get. Her "four cubits" grant her possession of the document even if it 

Should fall upon a spot in the courtyard which has 

husband. Magid Mishneh ad loc. and RaN, fol. 

ruling, on the grounds that the Talmud does 

wife's "four cubits", 

has no control,



I

follows RIF to = Tos. Ha-ROSH

192

ZD1 

r’TVT

commentators interpret this mishnah in such a way 

only one of these issues.

case in the Talmud concerns a get which is

According to the first interpretation cited

states that the sleeping woman does not have the 

to take possession of the document; both RASHBA, in his Hiddushim, and 

40a, explain that the controlling factor is that the sleeping woman 

get. In other words, two separate 

the wife must know that the document is given her 

and she must be able to take possession of it. 

second issue, while ROSH and the other do.

%BAN, Hiddushim 78a, 

^ility 

fol.

^Annot physically take possession of her 

issues are involved here: 

for the purpose of divorce, 

^AMBAM does not mention the 

Clearly, ROSH and the other 

that it speaks to both, not

5.a.

78a, . The

inserted in the husband's belt. 

inTos/ROSH, the husband fulfills the requirement that he physically give 

the document to his wife by twisting his body so that the get moves in her 

direction. If she takes hold of the get following his act, the get is 

R. Hananel, however, suggests a different interpretation. In his r 

husband must take some action to loosen his belt s hold upon the 9_ 

as bring the document to his wife's direction. In order for the get to be 

valid, according to R. Hananel, the husband must both bring the .get toward 

his wife and aid her in taking hold of it.

TUR, EHE 138, 40 a-b, states that ROSH follows this seco 

interpretation/ and be points out that RAMBAM. Mil. Bushin 1:12. 

only that the husband bring the get in his wife s direction. 

.. accent R. Hananel's view; in fact, suggests that ROSH does not necessarily accep

"OS" cites both interpretations and does not decide between the.. Moreover, 

" does agree with Hanane!, it couid be that both of these authont.es 

f«Mre two actions on the husband's part only when both are necessary .n

authont.es


The

and RAI1BAM.

= Tos. Ha-ROSH 78a, Kno'jn i

considered either

supervision".

ruling from the Talmud.

193

his physical possession of an object 

acquires ownership of that object on behalf of his owner.

order for the wife to take possession of 

is for the husband to advance

sufficient that the slave not be a "moving courtyard 

, a 77r) however, require both thatmBo3) and Halakhot Gedolot (Warsaw ed.» 77c),

♦k i Tnc/ROSH add further proofs forslave be bound and that he be asleep. To /

th. r thp Wave's hands and feet are tied andhis rulina ’Fmm Even if the s

— not in RIF.

A slave is analagous to a courtyard:

k  ~i -tex

the get. When the only action needed 

the get towards his wife, even R. Hananel would 

accept that one action as sufficient. BaH rejects both of these arguments; 

in his view, ROSH/R. Hananel clearly require both actions and therefore 

contradict RAMBAM. This is also the view of Yam shel Shelomo, Gitin 8:6. 

evidence points to a clear halakhic disagreement between ROSH 

5.b.

A husband hands a 

get to the wife's servant, who is asleep while the wife watches over him.

Does the slave's physical possession of the get acquire ownership on behalf of 

his mistress? If the slave is awake, the wife does not acquire the get, 

because the slave is considered "property not under the wife's supervision". 

To Rava's ruling that the sleeping slave does acquire ownership, the Talmud 

objects: the slave is a "moving courtyard", which does not have the power to 

acquire ownership of objects falling within its confines. The Talmud explains 

that, in this case, the slave is tied down. Tos/ROSH deduce that this sugya 

requires that the slave be both tied down and asleep, so that he not be 

a "moving courtyard" or "property not under the wife s 

Parallel sugyot, including Gitin 21a, Baba Kama 12a, and Baba 

Mezia 9b, give the impression that we require only that the slave be bound in 

order for his possession to acquire ownership for his master. Since the 

asleep/awake" issue is not mentioned in any of those sources, it seems

RASHI (Gitin 78a,



fl

he is considered

asleep. The two That we

RAMBAM, Hil. Gerushin 5:17, rules that as long as the slave is bound, the

the Mishneh Torah:

(

6.a.

close to

nn/nuo

194

f

Gemara, while RIF deals with

J

reject a "moving

"hand"

as long as the slave is bound, the wife acquires the get. 

Moreover, RAMBAM rules that if the get is given to an unbound slave who is 

asleep and watched over by the wife, the get is pasul, invalid at rabbinic 

law, whereas ROSH and the other authorities regard the get as Toraitically 

invalid.

the woman holds him by a rope or chain, inasmuch as the slave has his own mind 

"property not under the wife's supervision" unless he is 

factors required here are independent of each other, 

courtyard" is deduced from the Scriptural requirement of 

(Deut. 24:1), while the requirement that the courtyard be under the 

control of its owner in order to bestow ownership is based on logical 

considerations. Both factors must be present if the courtyard (or the slave) 

is to have the power to acquire ownership on behalf of its owner.

— ROSH provides a detailed analysis of the 

this subject in abbreviated form. According to 

the wife by the husband is valid if "

The slave may be either asleep or awake. Thisget is acquired by the wife.

reading conflicts with that preserved in the TUR, EHE 139, 44a, who quotes 

RAMBAM as requiring both "bound" and "asleep". All other authorities (RAMBAN 

and RASHBA in their Hiddushim to 78a; RaN, fol. 40b; Magid Mishneh to Hil. 

Gerushin 5:17 and Kesef Mishneh/Beit Yosef ad loc.) preserve our reading of

acquired according to the principle that an

within "his" four cubit radius. See Tos. Ha-ROSH, 78a,

the mishnah, a get thrown to 

her" but not if "close to him"; if it lands halfway, the wife is

• Rav states that "close" in this instance refers to the 

four-cubit area that surrounds either the wife or the husband. The jet is 

individual acquires objects that 
niDK *1 ;



We knowis hers.

rabbis instituted a

upon thatis apparently based

as

be strict

four

If,

195

Certainly Shmuel accepts the 

idea that ability to control the get 

aimed at the situation where both husband

his part, seems to

might bend over and grasp

valid until the woman

offering a separate

with Rav and R. Yohanan.

not dispute the

wife's right to acquire the get even

a person does not normally possess the power to 

special leniency in the divorce procedure.

of RAMBAN and RASHBA in their Hiddushim to this 

interpret "close" as any distance in 

the object; nevertheless, he 

actually takes it

confers possession.

and wife stand within 

control it may belong to either of them.

and not award the get to the

ROSH rules that the

the get and where the ability to 

such an instance, it is advisable to 

wife until she takes it into her physical possession.

indeed follows Sbnuef if both busband and wife stand wnMn

, within the wife's W “b,ts 
cubits of the get. If, however, the jjex

rules that we not accept the get 

into her hand. ROSH does not regard Shmuel as 

interpretation of the mishnah that conflicts

four-cubit rule, and he also does

His ruling is rather 

four cubits of

In

this rule applies even when the other party should subsequently enter the 

four-cubit radius of the first party; the first party still owns the get. R. 

Yohanan, on the other hand, defines "close" as any place where either the 

husband or the wife is able to control and watch over the get. If the wife 

has control of the document, even if it lands one hundred cubits away, the get 

ROSH states that R. Yohanan does not disagree with Rav.

from Baba Mezia 10b that R. Yohanan also holds that the four-cubit radius has 

the power to acquire a get. Rather, in this instance, the word "close" seems 

to include greater distances than four cubits, and the "halfway" rule also 

does not square well with a case of four cubits. Thus, we deal with the

at a much greater distance, and although 

acquire at such distances, the 

This analysis

sugya. Shmuel, for 

which an individual



''Mie the husband stands outside of that radius, Shmuel agrees that the get is

In

RASHBA does not attempt to

ROSH, on

explanation developed in I

6

A

"Bl" T*
courtyard we
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6.b. ’jKiin 13~~ 

tradition reported by the Arukh ( 

Hananel states that even if the get is tosse

If ROSH, as seems

all

Valid.

Alfasi merely reports the statement of Shmuel, leaving the impression 

that Shmuel offers an interpretation of the mishnah. ROSH suggests that RIF's 

the halakhah follows Shmuel's strict position

contradiction within the RAMBAM.

RASHBA for the RAMBAM as 

difficulty he raises against RIF. That resolution 

halakhah follows Rav/R. Yohanan in most cases 

wife stand within four 

Of the RAMBAM.

5 he studiously ignores

Intent is merely to state that 

and that he omits the statements of those Amoraim who explain the mishnah. 

Note that this is really the same explanation given by RASHBA to the 

apparently contradictory statements in RAMBAM, Hil. Gerushin 5:12-14. 

those halakhot, RAMBAM mentions the positions of all the Amoraim—Rav, R. 

Yohanan and Shmuel. According to RASHBA, RAMBAM does not regard Shmuel's 

statement as an interpretation of the mishnah. The halakhah follows Rav and 

R. Yohanan, but if both husband and wife stand within four cubits of the get, 

the woman is not divorced until she takes possession of the get.

According to RASHBA, Alfasi regards Shmuel's statement as an 

interpretation of the mishnah, along the lines of RASHI s comment, 78b, 

resolve this problem as he resolves the 

the other hand, uses the same 

a resolution of the

-Shmuel does not interpret

, Shmuel's 

cubits of each

nKi •

of R.

the mishnah, the 

stringency applies only when husband and 

other—was intended originally as a defense 

likely, derived this explanation from RASHBA, 

Motion of RAMBAM and directs it towards the RIF.

= Tos. Ha-ROSH 78b,
) in the name 

into the woman's



Tos/ROSH

8:2,

n.

6.c. — follows RIF.7
7a. . = Tos.ION r.wnuo

Ha-ROSH 78b,

1 ) in the woman's

cord:

a
nj’n:
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Should not regard it 

Reject this tradition 

49b).

as valid until she takes it into her hand.

and the proof offered from the Yerushalmi (Gitin

even though time

The husband began the act of

act, the Scriptural requirement has been fulfilled.

and the Talmudic examples upon which it is based. Those examples involve 

true act or0T n even thouoh time elapsed between the beginning and

7’:y73i

- follows RIF to

RAMBAN and RASHBA mention this point in 

Mhile both agree that R. Hananel's position 

caution that we ought to recognize it as a 

not mention this tradition; 

Hil. Gerushin 5,

get towards him by means of the cord, the get is in the wife s possession. 

According to R. Tam, this means that the get is in the wife s possession when 

the cord would break if pulled. RASHBAM agrees. The issue revolves 

the thickness of the cord: if the husband can pull it without breaking it,

If the cord should break because the wife

m’DUi . If the get handed to the woman is 

attached to a cord held by the husband, is this a fulfillment of the 

requirement that the husband place the get ( 

hand (Deut. 24:1)? Rav Hisda rules that if the husband is unable to pull the

their Hiddushim to this sugya. 

runs counter to the Talmud, they 

valid halakhic ruling. RAMBAM does 

it is appended to his text by Hagahot Maimoniot,

1, which reads RAMBAM as disagreeing with R. Hananel.

the get is still in his possession.

dosed her fist and pulled the jet, however, she is not divorced; the 

Scriptural requirement “ inn " excludes an, action on the wife's part. 

R. Tithat. on the other hand, allows the woman to pull the jet towards 

herself, so that if the cord should thereby sever, the jet is

+ . n:’r.J ; even if she completesPossession. The husband began the act or «

that>rf ,h , .unfulfilled. Tos/ROSH reject this



In our

Thus, no n j ’dj has occurred;

(

Present in the text of the RAMBAM.

7.b. 'ni-z3 ro

he

xnro8.

that7u,”> 01

to his wife' does

was

is invalid at rabbinic
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1
i

attributes this ruling to his father.

xnD’pm

the woman performs the entire action.

^jddushim, remarks that even R. 

S

Magi d Mishneh ad loc. cites the Tosafist commentary from

Beit Yosef suggests that RAMBAM may be in agreement with ROSH

RASHBA, 1n his

Yizhak would opt for stringency in this case.

®e TUR, EHE 138, 40b, who writes that R. Asher accepts the ruling of R. Tam.

RAMBAM, Hil. Gerushin 5:16, does not advance beyond a restatement of Rav 

^isda in the Talmud.

Kashba.

ox- 'S no

tossed from the roof to the courtyard, 

in Kizur Piskei Ha-ROSH 8:7 

4

"burning" and "erasure"

thg 

’bitten

id of the action. In our case, as long as the woman's hand is open, the 
^sband can pull the get towards himself.

closing her hand,

ib • • -

conclusion of TUR is the same as that raised by RAMBAN:

refers only to the opposite case, where the get is

TUR cites this as his own opinion, but

— follows RIF to

cites RaMaH, who draws a distinction with respect to

not appear in RIF/RAMBAM. If the husband gives such

* f tfjF t* hp l.y have been together, the get is valid Toraitically.

husband and wife were alone together between the time that the get

and the time the agent gives it to her, the jjet

]□ nx-i3 nxpn ), but this deduction is not at all□"□on- ■>-i3na

does not comment upon it; he ignores the various interpretative problems 

raised by the Tosafists and by RAMBAN against the decision in RAMBAM, Hil. 

Gerushin 5:3. See Magid Mishneh ad loc. and Rail, fol. 41a. TUR, EHE 139, 

42a, rejects the RAMBAM's contention that if a get thrown onto a roof from a 

courtyard is burned or erased before landing the get is invalid. This 

the issue of

— not in RIF. ROSH presents the Gemara and

a get

If, however,



r

on the

— follows RIF to non -i>im . The

the

4

njw
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□ nyna anan mtna n’n " is applied by the

ni’y D’zn

01- ana

mishnah's phrase " 

Gemara to the scribe: 

the day the get is written, 

the husband's location, with the mishnah's other phrase 

referring to the husband's place of residence? Since, however, the Talmud 

renders its interpretation, we 

wife (i.e.» "

scribe must list within the get his own location on

ROSH asks why this phrase could not be applied to 

dj nj’w "

TUR, EHE 141, 94b, Includes this halakhic distinction. RAMBAM, Hil.

Grushin 3:5, follows RIF there i s no objection if a woman remarries 

Strength of a get yashan (and see Kesef Mishneh ad loc.) While it is true 

^hat that particular sugya concludes that a woman may remarry lekhathilah on 

the strength of such a get RaMaH/ROSH introduce other passages which give the 

impression that there are indeed legal consequences to a get yashan. This 

comparative" analysis, reminiscent of Tosafot, creates an interpretative 

tension which is resolved by resorting to the husband/agent distinction.

9.a.

find that only the domicile of the husband and 

y 02? 11) must be included in the g£t- ^e 

need not list their places of birth or their location on the day the jet is 

written. Moreover, the nrishnah seems to prohibit only the chang’ 

name of the domicile; if, however, the place of residence is no 

all, the get is still valid. The Franco-German custom is to list all 

. -in thP net. R. Tam once accepted places—residence, birth, present location j—

.jet in which the place of birth was incorrect, because, as we have seen, the 

oishnah disqualifies only a get where the place of residence 

see printed Tosafot 80a, QWl » which attrlbutes th1S pre 

Yizhak.

RAMBAM, Hil. Gerushin 3:14, simply repeats the mishnah's phrase " 

We do not know which city is referred
ni’y DV'i Tr»y ouz



I

Kesef Mishneh, Hi 1. Gerushin

Seneral on this point that

from the di scussion.

9.b.

locus of the witnesses be

equate the two locations

nun pi

Certain.
h3-»»

9.c.

's requirement
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*e Tosafot, 80b,

statement of Rav as referring to

— follows

. Both RASHI (80b, 

the mishnah

I 
I

Validity, 

name of the domicile is not listed incorrectly.

both TUR and Beit Yosef, THE 128, 22a, omit him

While the Gemara seems to

ROSH

i

) and RIF regard 

that the get be

the place where the get is 

witnesses' city.

and of Magid

ad loc. does not

written" with "the place where 

This is the interpretation of Beit

On the other

). In summary, the 

deduced from the RAMBAM's ambiguous

C; residence, birth, or present location.
^'24, says that in RAMBAM's view this mishnah refers to the place where the 

^t is written (=present location). As to the question of the omission of the 

^lace of residence, Magid Mishneh to 3:14 remarks that the various 

Commentators—RABaD, Itur, and RASHBA—are in disagreement as to the get's 

As we have seen, Tos/ROSH accept the get as valid as long as the 

RAMBAM's formulation is so

s
□ 1 1OK

require that the

declares that this conclusion is inexact.

i ncluded should i t

See TUR, EHE 128, 21a.
RAMBAM, Mil. Gerushin 1:25, seems to equate " 

it is signed": i.e., the 

Yosef to the TUR passage

hand, Lehem Mishneh ad loc. aoes m 

and takes exception to 

RAMBAM's

’ words "tend" i n the 

= 5”onnn

Gemara/RIF to 

iPri

the Beit Y°sef comment. See also 

direction of the position 

conclusion drawn

esak, and even that

-I51OX — not in RIF.

scribe write the name of his own city in the get, 

The actual requirement is that the 

differ from that of the scribe.

Mishneh on this halakhah.

in his explanation of RAMBAM

Yam shel Shelomo, Gitin 8:13: 

of the ROSH (

clearly by ROSH must be

deduction is not



a

■

Ionian who remarries

such a

If the

city other than that in

invalid.

*ould ROSH does not agree with R.
Hananel
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As we have seen in 9.b.» however, it 

refers in this halakhah to the witnesses 

and TUR omit any reference to RAMBAM on an

a get her offspring is 

we permitted nowadays to date 

Rather, says R. Tam, Rav's statement

agree that a get which is dated according to the creation 

valid. With respect to this issue, there is no real

since now the general practice is to date gitin 

There is indeed a halakhic implication, however,

ed

the wrong city is listed. R. Hananel says that

R. Meir on this issue, meaning that the offspring of a

on the basis of that get is a mamzer. R. Tam argues that 

get is rabbinically invalid but that the offspring is not a mamzer.

Other authorities rule that 7

TUR, EHE 128, 21a,

with RIF/RASHI (see Peri shah, n. 3).

Hil. Gerushin 1:25, which states that a get which

n9 city is pasul.® This would mean that RAMBAH agrees 
Ulin9- As wo h ’nave seer> in 9.b., however, it is not entirely clear that

efers in this halakhah to the witnesses' city. In any event, both

and tiid ----- ... _ ,-ccnp where the rulings differ

the get is valid lekhathilah. 

summarizes the viewpoints on this issue.

scribe writes the name of the wrong city-i.e., a

the witnesses are found—R. Hananel regards the get as Toraitically

R- Tam says the get is rabbinically invalid, while RASHI and RIF 

accept the get as valid without question.

that mamzerut is at issue here, but it is unclear whether he sides

Tam or with RIF/RASHI (see Peri shah, n. 3). Beit Yosef ad loc. points 

BAM* Hil. Gerushin 1:25, which states that a get which bears the name of 

e wronn r-oo -------- r Tk<. —ix t-hat RAMBAF1 aqrees with R. Tam's

according to the calendar of the 
*t, for Rav, a 

1$

general community.

get should not be written lekhathilah

way, but if a woman remarries

X$ner. If this is the case,

from the creation of
%

h

This would mean 

without being dated in

on the basis of such 

however, why are

the world?

ers to the question of 

Qth Rav and Shmuel 

s, in principle,

& tactical significance, 

According to the creation. 

Concerning the get in which 

the halakhah follows



i

does not do so here,

di scussion.

10. follows RIF, with note

— fol lows RIF,

12. — fol lows RIF.

13.a.

Yebamot 2:3, where ROSH accepts the Geonic

rule to intercourse between a man and his maidservant.

intercourse with a maidservant can be assumed to take place

Rather, we must know for certain that the
B

liberated (or converted) before the intercoursewas

purposes.

a permitted act and that he

202

I

who regularly cites RAMBAM,

too vague and general

11.
Position.

'di-odd

RABAD, on 10:19, makes a distinction between the Gentile and the 

Since the man does not have the power to forcibly convert

on ROSH, Yebamot 10:3.

with commentary supporting RIF's

DTK pit , 

man's intercourse with his divorcee.

zai- £ nn

zoi- 'Sno

we must

to apply directly

power to liberate her; we assume 

rcourse to be

woman before intercourse, we cannot assume that his intercourse 

marital purposes. In the case of a maidservant, however, the man does 

*Ve the power to liberate her; we assume, therefore, that the man wis 

’^tercoureo - u. - • liberated his maidservant prior

no oi io1? pxn

accepts the rule nn’j’yo n^iy

purpose of marriage, 

maidservant (or Gentile) 

’took place. 

cc,-aidservant.

GGentile 

™or

We do

ROSH points out that RAMBAM agrees with this 

Compare also Hiddushei Ha-RASHBA, 81b: ROSH

an abbreviated version of RASHBA's analysis.

See, however, Hilkhot Ha-ROSH,

• application of this 

'There, ROSH

^widely. If TUR, 

include that RAMBAM's formulation is

Y
the subject under

*3 no

— fol lows RIF to 
^OSH, following Beit Hillel, 

but limits its application to a 

not apply it to other cases, 

view; see Hil. Gerushin 10:19. 

here resembles

or once existed. He moreover specifically rejects

specifically rejects RAMBAM's position. In Hil. Gerushin 10:17,

• as well as 10:19, RAMBAM restricts this rule to cases where some marital

• attachment either exists 

tthe notion that 

tfor the



’’1

the intercourse.

m3 T n *? ’ y □

nx . The13.b. See Tosafot 82a,— not in RIF.

Yanai in ROSH) indicates that additional witnesses! precedent of R. Ami (=R.

R. Tam extends

If, in

as well.

203

, or does he permit it because 

namely that one is presumed to perform an act in a

rather than in a

one's maidservant, even though RAMBAM regards such

11

DTK pX

It seems clear that the halakhot, in Gitin and Yebamot, must be 

together. ROSH clearly follows RAMBAM here:

sewn together)

’intercourse as

S'Parately- thlt the witnesses sign in each

RAMBAM, Hil. Gerushin 1:24, requires tna

inn •> 

See Yam shel Shelomo, Yeb. 2:10 and Gitin 8:16. A 

does ROSH permit intercourse with one's maidservant on the

6 0 3 ntt’ly DTK px

^stion remains:

’Ms of the rule

the second rule,

Emitted fashion rather than in a prohibited fashion whenever possible?^ To 
^at extent does ROSH accept RAMBAM's limitation of the rule 

’'si

,My sign a get mekushar (a get composed of several parents 

.without being in the presence of the original two witness 

fthis rule to the get pashut. the jet composed of one single parent 

stbe ease of a get mekoshan. where additional witnesses are reared for 

^additional parents, those witnesses « sign while not in the presen^ 

me original witnesses, then certainly the additional witnesses o

. , „ that the get be valid, may signppashut, who are not legally required in or e
----  this ruling: the requirement that 

separately as well. R. Meshulam supports ° the tw0

tthe witnesses of a get sign in each other s presen subsequent

“*itnesses legally required in order to render t $ validity> may

""^nesses, since they are not required for purp

SS'9h

n® ly ?

* Considered he does not apply the 

,rule to acts of non-marital intercourse; see TUR, EHE 149, 70a-b. Yet it is 

’Equally true that ROSH accepts the Geonic ruling10 rejected by RAMBAM in the 

•case of intercourse with
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1
t ^her's presence; if this requirement is not met, the get is pastil. In Hil.

Grushin 9:29, he explains that the husband might have issued instructions that 
V̂re than two witnesses sign the get. In order to meet this eventuality and 

0 forestall the possibility that the wife might take that get after only two 
Witnesses have signed it although it is not yet valid, the rabbis required 

^hat all the witnesses sign the document in each other's presence. According

Tos/ROSH, R. Meshulam does not enforce this rule in cases where we know 

^hat the get is valid with the minimum two signatures. See Beit Yosef EKE 

130, 29b, who points out the varying halakhic views on this question. Shulhan 

Arukh EHE 130:13 repeats the RAMBAM ruling, while Isserles adds the Tos/ROSH 

Position in his hagah.



NOTES TO GITIN, CHAPTER EIGHT

n’-ioo ’Kn

26a.

n.

similarly explains RAMBAM's position.

i d

Both RASHI and RIF 
and rule the

as "ability to 
nyn and

if fePresents a change in the thinking of Ya'akov b. Asher. In the
Aizur Piskei Ha-ROSH, 8:5, he writes that his father requires only that the

^idservant.

ad loc., who

suggested in Korban Netanel, n. 5.

l^For the sources and background of this Geonic tradition, see-----

> PP. 38-43.

______ 2, and TUR, EHE 128, 21a.
sages with R. Meir on ^ioi nim n’n

^See Rashbam, Baba Batra 53a,

^As ci ted i n Beit Yosef,

8It is not certain that Tos/ROSH interpret * 
possess the get". I*------- -------- '
"ability to posses s'- .
See Kizur Piskei Ha-ROSH, 8:4: 
"awareness" ( "
physical possession.

■ nyn 

It seems more likely that ROSH regards . —
" as two separate requirements that stem from the mishnah.

8:4: the mishnah revolves around the question of 
lirr )t while it is RaMaH who introduces the aspect of 

______, If the woman does hold onto the get while asleep, the # 
husband need not give it to her again. He need only state This is your ^e_t 
when she awakens. We annul the act of n3’n only if the wife loses 
possession of the get before awakening. Thus, the rwife’s awareness oFthe nature of the legal transaction; physical Possession 
is a separate, but no less necessary requirement. RASHBA, on the other han , 
apparently does identify " nv " with "ability to posses , since this is 
the very difference he discerns between the case of the sleep g h 1akhic 
that of the deaf woman. In any event, both ROSH and *AS^A J o 
requirements—awareness and possession-on our mishnah, while RAMBAM touches 
only upon the issue of awareness.

4This represents a change in the thinking of Ya'akov b. Asher. 
r-- " ------ , 7.7, ____ - — -
husband bring the get towards his wife.

Sa comparison of ROSH here with the parallel passages in RAMBAM and 
especially RASHBA reveals a remarkable correspondence.

GrASHBA's resolution is certainly not the only way to |iiShneh
difficulties in RAMBAM; see Magid Mishneh and RaN, to . 48b- rfhp othp7rr 
(=Beit Yosef EHE 139, 43b) actua I ly prefers RaN $ anna^A°Vefnteresting here 
ROSH ignores other approaches, adoting that found • resoqution
is the fact that RASHBA developed this analysis specifically as a res^ 
of a difficulty in the Mishneh Torah; since RAMBAM wp1i_si.ited to him. ROSH 
all three Amoraim, this resolution is particularly t0 Alfasi, ignoring 
takes the synthesizing approach of RASHBA and applies it to Airasi, 9 
the RAMBAM altogether.

?See Korban Netanel, 
agree that the ‘ 
jjet completely valid.

8See also BaH,

9As

h - -wv.1 w

^geonim, Yebamot,

• u>n Yebamot 2:3. ROSH adheres to the 
RAMBAM, he points out, rejects that y
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reason, Korban Netanel 1 s attempt to resolve this dispute falls short. We 
cannot posit the existence of two separate rules when the entire discussion 
concerns the applicability of a single legal tradition. Quite simply, ROSH 
applies that tradition to the case of the maidservant, RAMBAM does not.

I



I. Tractate Gitin, Chapter Nine

1 .a. — follows RIF toon

X>X

, an attachment of the wife to-imi

her former husband, whereas a valid get must constitute a complete separation
The Talmud asks whether this "between them. " is to be understood asx^x

yina simple exclusion ("
get which reads "on condition ( ) that you do not marry (and/orn:n >y

k’jkhave sexual contact with)" Ravina concludes that the referred
to in the mishnah is to be understood as ROSH (=Tos. Ha-ROSHyin

) deduces from the language of the Talmud’s question82a, x ’ y  ’ x

that the sages would accept any formulation in the get,r. 3 o > y

whether the stipulation prohibits marriage with a certain individual or

whether it prohibits all sexual contact with him. The correct understanding

is that no stipulation of this type constitutes an attachment between husband

and wife; like any other stipulation, the get becomes valid as long as the

woman fulfills the terms of that stipulation.

RIF does not speak of the distinction between marriage and sexual

RAMBAM, Mil. Gerushin 8:12, states that a stipulation forbiddingcontact.

Would this indicate that amarriage does not constitute ”11 ’W

stipulation forbidding all sexual contact is indeed a RASHI, 82a,?
^□x , refers only to the prohibition of marriage, and R. Yeruham

RaN, fol. 43b, however,
suggests that RASHI merely repeats the wording of the baraita at the bottom of
82a, which mentions marriage; RASHI, in this view, would certainly agree with

207

(Venice ed., 202b) apparently deduces from this that, in RASHI's view, a get 

which stipulates against sexual contact is invalid.!

The mishnah reports a dispute between R. Eliezer and the sages over a get 

which permits a wife to any man except ( x>x ) a certain one. The sages 

apparently regard such an exclusion as

m’? mio nan

") or whether the sages would also prohibit a



Tosafot that no stipulation, even that which prohibits sexual contact,
"I n •> wconstitutes a . Beit Yosef, EHE 137, 39b, makes the same suggestion

on behalf of the RAMBAM.

Once again, we have a case where Tos/ROSH states clearly a point of

halakhah which must be deduced from the RAMBAM's more ambiguous formulation.

It is interesting that in Shulhan Arukh EHE 137:1, Karo adopts the language of

TUR on this point, rather than that of RAMBAM. The wording of the Mishneh

Torah is inadequate to express the law in this case. Tosafot, as codified in

ROSH, becomes the authoritative expression of the halakhah on this point,

It remains for the RAMBAM'sdisplacing the RAMBAM in subsequent formulations.

2defenders to bring the Mishneh Torah into line with the authoritative view.
If one should say to hisl.b. — not in RIF.

wife "you are permitted to all men except to Reuben and Shimeon" and then
changes his mind and says "to Reuben and Shimeon"—what is the ruling? Does
the second stipulation nullify the first, allowing the wife to marry Reuben
and Shimeon as well as any other man, or does it reserve the first
stipulation, so that the wife may marry only Reuben or Shimeon and no one

Should we conclude that the first stipulation is nullified, what is theel se?

"to Reuben"? Does this includelaw should the second stipulation state:

Shimeon as well, since he was included in the first stipulation? Or do we say
Should the secondthat the second stipulation refers to Reuben alone?

"also to Shimeon", does this include Reuben? The Talmudstipulation state:
ends these questions with a ip ■> n

R. Hananel declares that, since the Gemara reaches no conclusion, we
RAMBAM, Hil. Gerushin 8:7-8,should rule strictly in all of these cases.

rules that in the first case ("to Reuben and Shimeon") the wife is divorced,
According to ROSH,since the husband has nullified the original stipulation.
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RAMBAM then declares that, should the second stipulation permit the wife to
either Reuben or Shimeon alone, she is not divorced. Our text of RAMBAM
differs from this. In our text, RAMBAM sees the wife who is subsequently
permitted to Reuben alone as not divorced, since the original stipulation
concerning Shimeon is not nullified. Meanwhile, if the wife is permitted to
Shimeon alone, we rule safek megureshet, since the question is not answered in
the Talmud. Beit Yosef, EHE 137, 39b, cites RaN, fol. 43b, who explains

RAMBAM's procedure for determining that the first question (which is followed

-ini’? nyon ) is in fact answered.by See Tiferet Shmuel, n. 3.DK

TUR, EHE 137, 39b, sees al 1 these questions as ending in ip ’ n , that
is, they are all left unanswered. He therefore adopts the R. Hananel position

In Kizur Piskei Ha-ROSH 9:1, Jacob b. Asher attributes

his position in the TUR to ROSH as well.

What is the ROSH's true ruling? If we follow TUR, we must conclude that

If, however, wein none of these cases does he regard the wife as divorced.

turn to Resp. Ha-ROSH 35:9, we see that he does believe, at least in the first

case, that the husband may nullify the stipulation in this manner so that the

wife is clearly divorced on the strength of this get.

See Tos.— follows final form of Rava memra, 83b.-ion2.a.
in a valid conditional. ROSH expounds his position:Ha-ROSH 82b,

get, we allow the woman to remarry even though the stipulation has not yet
We do not forbid her remarriage due to fear that she may notbeen fulfilled.

fulfill the stipulation, which would render the get retroactively invalid.
This conclusion, however, is apparently contradicted by various examples of

We deduce, for example, from
84a,
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conditional gitin elsewhere in our tractate.

for example,4 that if a husband should stipulate:

(strictness in all cases) and recites the RAMBAM position (according to our 

text) in opposition.

"this is your get on



with that person. Halakhot
if the woman has the

not concerned lest she not fulfill it. We can accomodate the afore-mentioned
stipulation within this rule: if the husband stipulates that the wife must
not have intercourse with so-and-so, we do not allow her to remarry since she
might someday be raped by that person. The fulfillment of the stipulation
does not lie completely within her power. This is also the case with the
stipulation discussed on 74a ("...on condition that you pay me 200 zuz."):
perhaps the woman, for reasons beyond her control, will not be able to raise
the money.

The most liberal position holds that in all tenaim, we allow the wife
to remarry and do not fear that she might not fulfill the stipulation. A
second view holds that if the stipulation is a negative ("do not do this"), we
allow the woman to remarry, since we assume that she will not take that
action; if, however, the stipulation requires a positive act on her part, we
do not allow her to remarry until she has fulfilled that stipulation. A
corollary to this is that, should the stipulation be in the power of the wife
to fulfill, we allow her to remarry, whether the stipulation is a positive or

Finally, a strict position requires that the woman fulfill
RAMBAM, Hil. Gerushin 8:1, end,any stipulation before she may remarry.

Magid Mishneh ad loc. explainscodifies the first, most liberal position.
that RAMBAM rejects the baraita on 74a in favor of the sugya on 83a (a

210

ROSH also cites Tosefta as following this line.5

Gedolot (Warsaw ed., 77b) presents the following rule:

condition that you do not have sexual intercourse with so-and-so", the get is 

invalid, since we fear that at some point the woman might have intercourse

a negative act.?

RAMBAN, Hiddushim 83a, describes the various interpretations of this 

sugya.6

power to fulfill the stipulation, we allow her to remarry immediately and are

rejection which produces astonishment on the part of R. Shimeon b. Zemah; see



Kesef Mishneh ad loc.) and states, without supporting evidence, that RAMBAM
restricts his permit for remarriage to those cases where the wife has the
power to fulfill the stipulation (=RAMBAN, ROSH). TUR, EHE 143, 60a,

understands RAMBAM literally:

stipulation.

Piskei Ha-ROSH 9:2, he declares that the woman may remarry immediately only if
the stipulation lies within her power to fulfill. ROSH clearly disputes the
halakhah in RAMBAM. RIF, fol. 35b, does cite the baraita from 74a while
omitting the sugya from 83b. One might conclude that he concurs with the
"strict" position outlined in RAMBAN: all stipulations must be fulfilled
before the wife may remarry. The commentators, however, do not include RIF in
the discussion; his position is not clear on this particular issue.

2.b. — not in RIF. ROSH presents the

Apparently, he regards Rava's answer as halakhic:
reads "today you are not my wife, tomorrow you are my wife" is not a valid

See TUR, EHE 137, 39b.stipulation and the woman is unquestionably divorced.

RAMBAM, Hil. Gerushin 8:9, rules that the wife is not divorced by this

Both Magid Mishneh ad loc. and RaN, fol. 44a, explain that RAMBAMget.

regards the takanah of Rav (85b-86a: the get must include the word
in order to resolve the problem raised here by Rava) as authoritative. If this

stipulation should appear in the get in place of the word , the wife

Both Magid and RaN support the view that the wife is safekis not divorced.

ROSH/TUR apparently follow RASHI's view that Rav's takanah wasmegureshet.

ordained merely to prevent the get from being challenged or doubted. It

not appear and thefollows from this that, should the word

afore-mentioned stipulation be found in its place, the get is still legally
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xy  
question/answer of Rava to Rav Nahman in summary form, without comment.

i.e., a stipulation which

the woman may remarry without fulfilling the
He rejects RAMBAM on the basis of the baraita on 74a; in Kizur



•I

See also RASHBA on our sugya.vali d. See, as well, Hilkhot Ha-ROSH 9:4, end:
ithe requirement for the word is for the purpose of insuring

KTD 1W It is not an ; the get is valid

without it.

-i"n — follows RIF.2.c.

— follows RIF.2.d.

2.e. — not in RIF. ROSH presents a

section of the sugya and adds some commentary of his own.
This implies that ROSH accepts RAMBAM's3.a. — follows RIF.ON

view, in Hil. Gerushin 8:4, that any stipulation made before the toref of the

get is written renders the get invalid. See however, Resp. Ha-ROSH 46:1,

TUR, EHE 147 68a-b, and Tos. Ha-ROSH 84b, ROSH accepts the

distinction drawn by R. Yizhak in this issue between stipulations that have

been fulfilled and those which have not been fulfilled. This places ROSH at

odds with RAMBAM, even though in the case before him, ROSH did not wish to

accept the get as valid merely on the strength of R. Yizhak's opinion,

inasmuch as RAMBAM makes no such distinctions and hold that any stipulation

made before the toref is written renders the get invalid. It is interesting

that ROSH subsequently does accept the validity of that get on other grounds

see i nfra, pp.which also involve a dispute with RAMBAM:
z»i- z3iin — RIF omits the Talmud's questions, most of3.b.

8 ROSH concludes that we must take the strictwhich end in i p •> n

TUR, EHE 137, 39b, rules that the wife in each caseapproach in all of them.
is safek megureshet, which corresponds to the decision of RAMBAM, Hil.
Gerushin 8:5-6.

— follows RIF, Gemara.4.a.
— ROSH devotes a section of commentary to various4.b.
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customs concerning the written text of the get. Some of his explanations are

See Tos. Ha-ROSH 85b,

7 •» ■> T>nm

T4.c. — RAMBAM, Hil. Gerushin

8:14, declares that if the get does not include the various scribal features

The Itur, on

these scribal rules apply in only two situation: a) the husband writes the
get himself; b) the scribe writes the get but the husband subsequently
challenges its validity, claiming that he purposely distorted the get and made
sure that it did not conform to these scribal rules. If the husband does not

Rav Hai Gaon rules likewise.
TUR, EHE 126, pp. 17b-18a, writes that ROSH agrees with the Itur/Rav Hai

position against RAMBAM.
— follows RIF. The subject matter here4.d. in’? x ’ y □ ’ k

refers back to 9:2b, where ROSH disagrees with the RAMBAM position concerning
Rav's takanah.

1BU — follows Gemara, RIF.5.
— follows RIF.6.a.

— follows RIF to6.b. 1 = 1
The Talmud in 66b concludes that one who rules that agents may carry the
husband's instructions to the scribe would also rule that a get signed by that

One who would not allow agents toscribe and one other witness is pasul.
transmit those instructions, on the other hand, would accept a get signed by

ROSH, in his Halakhot to 7:19, rules thatthe scribe and one other witness.

213

in accord with RAMBAM; others, such as the get of R. Yosef Tov Elem, involve 
explanations that are not found in the Mishneh Torah.

discussed in 4.b. (Hil. Gerushin 4:13), the document is pasul.
the other hand, (Venice ed., 15a) quotes Geonic sources to the effect that

contest the get, it is valid even if the scribe erred in one of these rules.
9 See Ozar Ha-Geonim, Gitin, pp. 197-199.10
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agents do not have this power; therefore, he should also hold that a scribe
In our halakhah, however, ROSH

), who rules

found in Kizur Piskei Ha-ROSH 9:6, and it corresponds to Resp. Ha-ROSH 45:8

and 45:29, where R. Yizhak's view is presented as halakhically authoritative.

TUR, EHE 130, 30b-31a, presents ROSH as following R. Yizhak's view: the
RAMBAM, in contrast, is

Beit Yosef, ad loc.,

If
so that he

TUR, as we have seen, sees the rulings of his father and
that of RAMBAM as contradictory.

n > ’ n n a 'j— follows RIF to6.c.
Rav Hai Gaon supports the position of R. Yohanan: if a get is invalid on the

Various examples of gitin pesulim which do require that the woman leave her
second husband are explained as referring to a point in time before the Talmud
decided that M. Gitin 9:4 reflects the opinion of R. Meir. Since we now know,

in the case ofhowever, that this is the case, we follow the majority view:
all gitin which are rabbinically invalid, the woman need not leave her second

a get pasul doesRAMBAM, Hil. Gerushin 10:2, is cited in support:husband.
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may sign a get along with one other witness.

presents the analysis of R. Yizhak (=Tos. Ha-ROSH 86b,

basis of rabbinic law, a woman who remarried on the strength of that get need 

not leave her second husband, even should she have no children by him.

get is acceptible only on a bedi1avad basis.

presented as ruling that the get is perfectly valid.

resolves the contradiction between the two halakhot in ROSH by saying that in

that such a get is pasul, and he seemingly agrees with that analysis against 

the opposing view of R. Hananel. This is the interpretation of Asher's view

7:19, ROSH's acceptance of the get's validity actually means "bedi'avad". 

this is the case, we can interpret RAMBAM's ruling in the same way, 

agrees with ROSH.H

RAMBAM, Hil. Gerushin 9:27, rules that a get signed by the scribe and one 

other witness is valid.



not require that the woman leave her second husband should she remarry before

the get is declared invalid. RIF, in a responsum, follows a contrary view.

Our mishnah contains the only examples of invalid gitin where the woman is

allowed to remain with her second husband. In all other cases, the woman must

leave her husband and any offspring of that second marriage are safek

RIF's view is rejected.mamzerim.

ROSH seems to draw this material from RAMBAN, Hiddushim, 86b. RASHBA,

ad loc., follows the same pattern as does ROSH: 1) the discussion of Rav Hai;

2) the citation of RAMBAM in support of Rav Hai's ruling; 3) the discussion of

RIF's responsum; 4) the rejection of Alfasi's conclusion in favor of that of

Rav Hai.

7.a. — follows RIF to

ROSH deduces from Alfasi's wording that the halakhah follows R. Elazar

(witnesses of transmission are decisive) only in respect to documents of

With all other documents, the decisive witnesses are those whodi vorce.

actually sign the document. R. Yizhak, however, proves from various examples
in the Talmud that the halakhah follows R. Elazar in the case of all

ROSH accepts the ruling of R. Yizhak.documents.

RAMBAM, Hil. Malveh 11:2, also follows the R. Yizhak position; see Magid

Mishneh ad loc., who identifies RAMBAM's decision with that of "the French

ROSH does not cite RAMBAM in support of his own ruling; apparently,rabbi s".

the Tosafot tradition, in Asher's view, is a sufficient foundation on which to

base a rejection of Alfasi's decision. Compare to RaN, fol. 47a, who does

cite RAMBAM.

y T D s’? K  “I □ n — follows RIF to7.b.

RIF deduces from the statements of Rav (86a-b) that R.x ’n

Elazar's requirement of witnesses of transmission holds only in the absence of
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witnesses who sign the get.

transmitted in the presence of witnesses. Alfasi concludes that the

disqualification results from the absence of witnesses of transmission and

si gnatures.

the get for purposes of tikun olam; if therefore, we required witnesses of

be?

In principle, we require witnesses of

ROSH (=Tos. Ha-ROSH

86b, Rav is explaining

the mishnah, which is in accord with the view of R. Meir. The halakhah, of

follows R. Elazar, who does not interpret the word " 11 incourse, □ non
Deut. 24:1 as meaning "signature" (as does R. Meir).12 The "tikun" resulting
from the requirement that witnesses sign the get, even though witnesses of
transmission are still required, lies in the area of convenience. Should the

signatures without having to search for the witnesses of transmission. Thi s

If Alfasi is correct, and
the get is valid with either type of witness, how can he deduce that one type

Why are those witnesses—is required lekhathilah?
more essential to R. Elazar than the witnesses who sign the get? Rather, we
conclude that witnesses of transmission are always required in order that the
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does not mean that a get signed by two witnesses need not be transmitted in 
the presence of witnesses; it means rather that, if a get is properly signed,

that Rav would not require those witnesses if the get contained two valid
Moreover, in M. Gitin 9:4, R. Elazar states that witnesses sign

transmission even when witnesses sign the get, what kind of tikun would this
Rather, the get is valid either by means of the signature of winesses or 

by means of witnesses of transmission.

Rav appears to disqualify a get when signed by 
one witness, while at the same time accepting a get with no signatures when

we assume that it was properly transmitted as well.

get be subsequently challenged, its validity may be proven by recourse to the

transmission; after the fact, (bedi'avad) we accept the get on the basis of 
its signatures even without witnesses of transmission.

) rejects the proof from Rav's statements.
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get be valid, whether or not the get is signed by two witnesses.
RAMBAM, Hil. Gerushin 1:15-16, accepts the Alfasi position; see Magi d

Mishneh and Lehem Mishneh ad loc. TUR, EHE 133, 34b-35a, reports that ROSH
contradicts both RIF and RAMBAM. In a sense, ROSH acts here as a commentator

Although
RAMBAM supports those very conclusions, ROSH does not mention him. ROSH
operates within the Tosafot analysis here, ignoring the separate strain of

critique against Alfasi, as represented by R. Efraim; see Sefer Ha-Zekhut and

RaN, fol. 47b.

8.a. — follows RIF. Alfasi decides in accord

with R. Yohanan, which leads RASHBA (Hiddushim, 86b) to conclude that, to RIF,

R. Yohanan disputes the definition offered by Resh Lakish for the mishnah's

term "kelal". RAMBAM, Hil. Gerushin 4:19, would accept a get written
according to the definition of Resh Lakish; therefore, in RASHBA's view, the
halakhah in RIF contradicts the conclusion in RAMBAM. Magi d Mishneh ad loc.
rejects RASHBA's analysis; R. Yohanan, who takes the lenient point of view in
relation to Resh Lakish, would certainly not reject a get wri tten according to
the more stringent requirements proposed by Resh Lakish. RaN, fol. 48b,

even though the halakhah follows R. Yohanan,presents the same explanation:
this does not disqualify Resh Lakish's get. Since TUR, EHE 130, 28a-b,
accepts RAMBAM (who allows both definitions of kelal), it is probable that
ROSH agrees that R. Yohanan does not reject a get written according to the
requirements set forth by Resh Lakish.

— follows RIF.8.b.
— follows RIF, with added commentary.3 na8.c.

zni- znnn — follows RIF.9.a.

- = Tos. Ha-ROSH 88a, m3’m9.b.
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II Is it the family name, or is it theno ’ 3 n

See Beit Yosef, TUR, EHE

129, 24b.

'oi9.c. — follows RIF.

Z3FI»10.a. - = Tos. Ha-ROSH 88b, ROSH

reports the history of R. Tam's interpretation of this mishnah: eventually,

R. Tam concludes that Gentiles are allowed to exert physical pressure on a
husband to coerce him to issue a get, provided that this procedure is done

RAMBAM, Hil. Gerushin 2:20, also follows this interpretation. See

Hagahot Maimoniot, n. 5, which points out the correspondence of the

Maimonidean and Tosafistic traditions on this point. Yet neither ROSH nor

TUR, EHE 134, 36a-b, mentions RAMBAM's view. ROSH is satisfied with the

Tosafistic tradition and does not see the need to link it with the

interpretative systems of other schools, including the Sefardic trend

represented by RAMBAM.

— follows RIF.10.b. ox

/D1— Z3d75 — supplements and adds explanatory notes to RIF. =11 .a.
Rav's definition of koi does not come toTos. Ha-ROSH 89a,

dispute the others; rather, this definition concerns a koi based on rumor
Moreover, Rav'salone, without accompanying circumstantial evidence.

definition applies to a case of divorce as well as to marriage, unlike the

to describe thisSince the Talmud uses the wordother definition. nny

definition, we conclude that Rav requires this rumor to conform to a basic
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ROSH presents the view of RASHI, R. Hananel, and R. Tam concerning the 

definition of "

name by which an individual is know other than his proper name itself? 

RAMBAM does not deal with this distinction.

Other sources, including Halakhot 

are cited to support R. Tam's ultimate ruling.

under the direction of the beit din.

Gedolot,^



rubric of testimony: it is established only by two individuals who heard it

from two other individuals.

it from one, we do not have a valid rumor.

RAMBAM, Hil. Ishut 9:22, accepts the rumor as valid if two witnesses

report that they heard it from one individual who himself heard it from one

i ndi vi dual. RaN, fol. 50a, finds this ruling difficult to square with the

wording of the Talmud. RASHBA, Hiddushim 89a, interprets the Gemara as

allowing a rumor if each of the two witnesses heard it from a separate

individual; in this case, we still have "two heard it from two." See also
Magid Mishneh on the RAMBAM passage. These various interpretations reject the
notion that two witnesses may report the rumor in the name of one individual.

nno
perhaps this phrase is specifically directed at RAMBAM.

If a koi has been— not in RIF.11.b.
The Talmud states thatestablished, does the beit din take steps to annul it?

the court in Sura doesthis question is the occasion for local differences:
MaHaRaM of Rothenburgannul rumors, while the court in Nehardea does not.

rules that, inasmuch as we follow Rav over Shmuel in ritual matters, we must
accept the practice of Sura, Rav's academy, over the academy of Shmuel,

Moreover, the rule that we should pay heed to koi in matters ofNehardea.
marital law is of rabbinic origin, and we therefore follow the principle that,

In addition, the Yerushalmi (9:11; 50d) quotes R. Yohanan as ruling in

accordance with Sura's practice.

dispute in the Talmud as evidence that this question is to be decided

In a localityaccording to the rules and the conditions of each locality.
where rumors spread easily, the court is certainly entitled to nullify them.
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on a question of doubt concerning rabbinic law, we follow the lenient view.

If, however, one hears it from one, or two heard

R. Hananel, on the other hand, sees the

ROSH, however, is the only authority who specifically rejects "
14
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In a place where rumors do not spread as easily, the existence of a rumor may
be taken as indication that the rumor is true, and the court does not nullify

ROSH adds that the "rumor" in dispute here is a rumor which wasi t.
officially accepted by the bei t di n because it was not accompanied by amatla
or shover (evidence to the contrary). Afterwards, it becomes clear to the
court that the original rumor was untrue.

RIF and RAMBAM do not mention this issue. RaN, fol. 50a, explains that
the general practice nowadays is that we do not annul rumors once they have
been established; for this reason, RIF does not include this issue in his
Halakhot. Bei t Yosef, EHE 46, 84a, offers this explanation for the RAMBAM's
silence as well: he, too, does not accept the power of the court to annul

ROSH clearly accepts the ruling of his teacher, MaHaRaM; see Resp.rumors.
Ha-ROSH 35:11.

— ROSH supplements RIF with material (cases)11.c.
i

RAMBAM also omits these cases; see Keseffrom 89a-b, along with commentary.

The TUR, EHE 46, 83a-b, distinguishes between twoMi shneh, Hil. I shut 9:23.

X’JPDXa clear which automaticallytypes of

nullifies the rumor, and a case where the court has reason to believe that an
□ x ).K’yrox’? win1? ’j”exists ( The first typek’jfidx

apparently stems from M. Gitin 9:9, while the second type is illustrated by
means of the cases included here in ROSH and omitted in RIF/RAMBAM. Karo, in
Kesef Mishneh, suggests that RAMBAM includes the latter type under the rubric

" in Hil. I shut 9:23; in Beit Yosef, he adds thatof "
both RIF and RAMBAM interpret M. Gitin 9:9 as including both types of

The BaH takes this view as well. A similar interpretation isx’jhox .
provided by RAMBAN (cited in RaN, fol. 49b and paralleled in RASHBA, Hiddushim

the mishnah calls upon the court to reject any rumor unless it is not88b:
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accompanied by evidence to the contrary. This includes a case of clear
and a case of "assumed II At any rate, ROSH/TURx^nnx

state clearly the rule concerning the second type of , while thex'znox

commentators must strive to insert that meaning into RIF and RAMBAM. Note

that Karo, in SA EHE 46:3, adds this material from ROSH/TUR to RAMBAM's
ruli ng.

11.d. — follows RIF, but only apparently so. Rabah bar

Rav Huna and Rav Zevid both offer interpretations of the mishnah’s phrase:

xVnnx dw xnr x^w is'?on Both RIF

and ROSH reject the interpretation of Rabah, who accepts the x^nox

within a ten-day period from the time the rumor is established, in favor of

that of Rav Zevid, who explains that the phrase means that we assume an

xVnox in any instance in which it might reasonably exist. RAMBAN,

Hiddushim 89b, sees Rav Zevid as directly contradicting Rabah: we wai t ten

xVnnxdays only if there are grounds to accept the existence of an

x’jnrcxIf such an appears after ten days, we allow the woman to

marry; if not, she is not allowed to marry lekhathilah. RAMBAM, Hil. Ishut

xVnox9:24, also sees Rav Zevid as opposing Rabah: while an must

normally accompany a rumor in order to be accepted as evidence to the

xVnnx it is a reasonable one. Thi scontrary, we will accept a delayed
would appear to follow Rav Zevid as against Rabah; see Magid Mishneh ad loc.
and RaN, fol. 50a.

The TUR apparently follows the view enunciated by RASHI, 89b,
Rav Zevid's position must be considered separately from that ofxVjidx :

Rav Zevid does not deal with the issue of "time limit"

Thus, TUR decides (EHE 46, 83b, and see Kizur Piskei Ha-ROSHperiod" at all.

x^nox or the "presumed"9:11) that the x>nox must accompany
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or "graceRabah.15



Once the rumor has been established, thethe rumor. x’ynox has no
force against it. Beit Yosef holds that the TUR does not dispute the RAMBAM

BaH agrees that the TUR disagrees

ROSH. This leaves us with a situation in which TUR rejects his father's

ruling; yet in neither the TUR nor the Kizur do we find evidence of such a

rejection. Rather, it is more probable that both TUR and ROSH accept Rav
Zevid as having nothing to do with the issue of time periods. We reject

Rabah, which means that there is no grace period whatsoever in dealing with

TUR's position is not only a; it must accompany the rumor.x n ’a x

reasonable interpretation of his father's halakhah; we are in addition

If TUR and BaH disagree on the interpretation ofambiguity such as this.

the ROSH, it is more probable that TUR preserves the true sense of R. Asher's

posi tion.

— follows RIF.11.e.

- = Tos. Ha-ROSH 89b, ROSH12. -|T’X1TOX

utilizes Tosafot as commentary on RIF/Gemara. Agrees with RAMBAM position

against RABaD; see Hil. Ishut 4:13.

- = Tos Ha-ROSH 89b, ROSHin ’ x n , end.13.a.

cites the ruling of R. Tam; see Sefer Ha-Yashar, ed. Schlesinger, ch. 148.

See also Resp. Ha-ROSH 44:3.

— follows RIF; adds explanatory note.13.b. 1 k x n x >

— Tos. Ha-ROSH 90a, ROSH citesxn^nn14. rw n

dispute between R. Tam and R. Yizhak over the requirement that a second get be

See TUR, EHE 13, 24b, and Beitwritten when the first is rumored to be pasul.

Yosef ad loc.
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here, a view criticized by Deri shah, n. 3.

with RAMBAM, but he adds that RAMBAM's understanding is supported by RIF and

constrained to accept the son's explanation of his father's words in cases of

16
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i

RAMBAM, Hil. Ishut 9:27, does not refer to the subject of this dispute.

See Magid Mishneh ad loc., who cites the Tosafot report from RASHBA, Hiddushim

90a.

zoi- ro — follows RIF, with explanatory comment.15.a.

— follows RIF.15.b.
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NOTES TO GITIN, CHAPTER NINE

4, supra) may have 'influenced the Tosefta textpossessed by R. Asher.

See

ISSedei Hemed, Kelalei Ha-Poskim, siman 11, n. 8, considers the instances 
of conflict between ROSH's ruling in the Halakhot with one of his responsa. 
He concludes that in such a case we follow the decision of the TUR. If TUR 
rules according to the responsum and against the Halakhot, we presume that he
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6See also RASHBA, ad loc.

?This is the position assumed by RAMBAN and RASHBA, as well as ROSH. 
Magid Mishneh, Hil. Gerushin 8:1, end. See also RaN, fol. 35b.

^RaN, fol. 45a, explains that RIF omits these cases because they occur 
i nfrequently.

^See also Hasagat Ha-RABaD, 4:14.

IOrOSH here is a virtual repetition of RASHBA, Hiddushim 85b.

HHagahot Maimoniot to 9:27 offers the same interpretation of RAMBAM's 
ruli ng.

ISee also Beit Yosef, EHE 137, 39b.

2R0SH does not mention the stringency of RAMBAN (Hiddushim 82a; see 
Isserles, EHE 137:1) which is applied to even a case oT njo

^Yet RaN preserves a reading of the Mishneh Torah which differs from that 
of ROSH and from our own text.

^See RASH I, 84a, 7’v/u’in J’x •

$Ed. Zuckermandel, Gitin 6:7. This reading is directly contradicted by 
the text in the printed Tosefta, 4:8 (which is 4:10 in the Lieberman ed.) 
Lieberman, Tosefta Kifshuta ad loc^, suggests that RASHI's deduction (see n.

. . .. See also
Resp. Ha-ROSH 45:11.

12jf " nriDi " refers to a requirement that witnesses sign the get, 
then we must conclude with R. Meir that ’nio nc’nn ’T»y . r.
Elazar understands the word " □hdt " as requiring that the get be 
written specifically for this particular woman ( now’? -"n> "□not")*

l^Hildesheimer ed., p. 180. Warsaw ed., 80b, does not preserve this 
version. See HiIdesheimer, loc. cit., n. 62, who points to the various 
rishonim who do read this interpretation in their text of Halakhot Gedolot.

l^BaH, EHE 46, 82a, suggests that RAMBAM follows the first version of R. 
Abba's statement of 89a: i.e., we require . The
Talmud mentions " " only as a description of what R. Abba does not
require. This view, of course, places RAMBAM directly at odds with Tos/ROSH.

l^See Korban Netanel, n. 1.
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was aware of his father's ultimate decision on that matter. This approach is 
accepted by Zafrany, pp. 90-91. It seems reasonable to extend this method to 
cases where the TUR renders an explicit decision on matters in which ROSH is 
ambiguous. In the case before us, TUR's ruling is based on an interpretation 
of the sugya, and there is no reason to assume that his father interpreted the 
sugya differently. This is especially true inasmuch as the TUR attributes his 
bull ng to R. Asher in Kizur Piskei Ha-ROSH.



J. Tractate Ketubot, Chapter One

n > n no1. - RIF; omits section on terumah.
2. — summarizes Gemara; = Tos. Ha-ROSH 3a,xnn ion ND ’ X

R. Hananel rules according to the first version of Rava's statement: 1’K

. RIF follows this position as well; see Gitin, fol 15a.7’to’xn -djik

Tosafot, on the other hand, points out that Rava does accept a claim of ones

in certain cases; see Gitin 73a.

this point: infrequent ones, frequent ones, and ones that falls between these

It is this third type of ones ("frequent andtwo other categories.

non-frequent") that lies at the root of the disagreement between the two

versions of Rava's statement in our sugya, which we decide by ruling that

7 ’ D ’ 1  O 3 1 K 7’K

RAMBAM, Hil. Gerushin 9:8, follows the position of R. Hananel and RIF:

the rule is that , with no distinctions made

Magid Mishneh, ad loc., cites the Tosafot's
distinctions in the name of ; see also

RAMBAN, Hiddushim, Gitin 30a and RaN, fol. 15b.

— follows RIF to = Tos.3a. TUN
. The Talmud accepts the dictum of Rav Shmuel b. RavHa-ROSH 3a, rwx

Yizhak that, in communities where the be it din meets every day, weddings may
RIF codifies this rule, as does RAMBAM, Hil. Ishuttake place every day.

2 if the court is in session every day, why10:15. The question is raised:

not require a virgin to be married on Friday (Thursday evening), since God

Tosafot responds that the argumentblessed man on the sixth day of creation?
is an insufficient reason to specify a particular

Rather, the consideration of " (the rabbinicday for weddings. 1 Tp U
concern that the husband must take ample time to prepare the wedding feast and
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A three-fold classification is required on

7 O3 1K 7’X

no id own

n’nu-i xim

between types of ones.*



rejoice with his bride) is a more important reason for the fixing of the

da te.

3.b. - = Tos. Ha-ROSH 3a, We do not

read literally the permit for weddings "every day", since weddings are not

permitted on Shabbat. See Yerushalmi Ketubot 1:1 (24d): the huppah is a form

of kinyan in that it bestows upon the husband the rights to the wife's income,

and kinyan is forbidden on Shabbat. Likewise, it is forbidden to marry on

Friday, since the beit din does not meet on Shabbat. Yet the contemporary

custom, says Tos/ROSH, is to permit weddings on Friday. The reason is that,

ordinarily, rabbinical courts do not convene daily; therefore, if a husband

has a claim to lodge against his wife, he will assemble his own informal beit

din for this purpose, an act which is permitted on Shabbat. Further evi dence

is brought from the Talmud to prove that there is no prohibition against the
first intercourse on the night of Shabbat.

RAMBAM, Hil. Ishut 10:14, prohibits weddings on Friday, on the grounds
that the preparations involved in the festive meal may lead to a violation of
the laws of Shabbat. For this reason, weddings are also prohibited by RAMBAM

RAMBAM follows the conclusion of the Gemara in 4b-5a. Thison Sunday.

conclusion is apparently rejected by RIF; see RaN, fol. 2a. For his part,

ROSH rejects the concern that a wedding on Friday might lead to Shabbat
violation (1:10). In defense of RAMBAM, RaN suggests that the permit for
weddings on Friday is actually drawn from the permit to perform the first
intercourse on Shabbat; RAMBAM would agree to this permit, provided that the
actual wedding took place sufficiently early to preclude any possible meal

Both RaN and Magi d Mi shneh to 10:14 mentionpreparations on Shabbat itself.
that RAMBAN and ibn Mi gash oppose in principle the custom of holding weddings

See TUR, EHE 64, 97a-b.on Friday.
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3.c. - = Tos. Ha-ROSH 3a, Ci tesnx'i 3KH 3

the student of Alfasi, that should the husband

refuse to provide a wedding feast, the bride's family may force him to provide

a feast according to local custom. RIF, says Efraim, rules thusly in a number

of cases. See Hiddushei Ha-RASHBA 3a, where this ruling is attributed to R.

Yosef ibn Mi gash.

RAMBAM does not mention this point; see Magid Mishneh, Hil. Ishut 10:14.

4. —= Tos. Ha-ROSH 3b, wm *? 3W3“IT1? 3 See also Tos.

Pesahim 25b, and Tos. Sanh 74b, The TalmudKH 3

to subject to jus primae

Tosafot asks how the Talmud could make this suggestion,

forbidden sexual intercourse (Sanhedrin 74a). R. Tam resolves this

contradiction by deducing that intercourse with an idolator is not considered

Citing the Gemara's treatment of"intercourse" in the eyes of the halakhah.

Queen Esther (Sanhedrin 74b), whose sexual union with the king is questioned

on the grounds that it is a public act and not a case of gilu'i arayot, R. Tam

rules that a Jewish woman need not submit to death rather than have

In a case where a Jewish woman had intercourseintercourse with a Gentile.

with a Gentile, R. Tam permitted her to marry him following her repentance and

his conversion; had the illicit lover been Jewish at the time of the affair,

the marriage would be prohibited. Thus, R. Tam concludes that intercourse with

a Gentile does not fit the halakhic definition of "intercourse" and that a

woman need not choose death rather than submit to rape by a Gentile. R.
Yizhak b. Meir, in contrast, points out that intercourse with a Gentile does

Intercourse with aindeed disqualify a wife from returning to her husband.
If suchGentile is not, as R. Tam claims, equivalent to bestiality.
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duress (ones).
inasmuch as one is obliged to submit to death rather than engage in an act of

FIKU7’ 3 n 

the ruling by R. Efraim,3

suggests that it is permissible for virgin brides

noctis4 on the grounds that one is not culpable for acts performed under



matters of genealogy only.
"intercourse". Therefore, if the Talmud suggests that the woman is not
obliged to submit to death rather than forced intercourse with the Gentile
official, it is because her act is totally passive in nature. The law which
obligates the Jew to choose death rather than perform an act of forbidden
intercourse applies on to positive acts, just as the law forbidding the Jew to
commit murden even on the pain of death applies only to positive action on his

The Talmud does not regard Esther's conduct as an act of illicitpart.
intercourse, not because the act is not legally considered intercourse, but
because her role was entirely passive; she was therefore not required to

It follows,
that he supports R. Yizhak b. Meir's argument:then, the demand that one die

rather than perform an illicit sexual act refers to the male and not to the
female who performs no act but remains passive. See Beit Yosef, YD 157, 253a.

pleasure (Rava, Sanhedrin 74b), but because the woman's role is entirely
passive (Abaye, Sanhedrin 74b).

RAMBAM, Hil. Yesodei Torah 5:2, follows Rava. The woman is not culpable
if she permits to rape by the Gentile rather than choosing death, because the
Gentile's intent is for pleasure rather than to force her to violate her

Kesef Mishneh, ad loc., suggests that Maimonides agrees with RAMBANreligion.
that rape by a Gentile is not considered gilu'i arayot; thus the woman need

In Beit Yosef, loc. cit., Karonot choose death over submission to the rape.

infers that this is the opinion of R. Tam as well.’
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choose death over submission to the king.

ROSH supports R. Tam's ruling, but for a different reason.

Rape is not considered gilu'i arayot, not because the Gentile's intercourse is 

not "intercourse" (R. Tam) and not because the Gentile's intent is for his own

intercourse is not recognized by the halakhah, that non-recognition extends to

In all other respects, a Gentile's intercourse is



In summary, some Tosafot tradition holds that the woman is not culpable
because she plays a passive role. R. Tam, RAMBAN and RAMBAM on the other

as an

5.a. — follows RIF toK’jn nnc’nn

= Tos. Ha-ROSH 4a, Halakhot Gedolotim 31

(Warsaw ed., 42 c-d) holds that mourning overrides the second day of a

festival, since the first day of mourning is a Toraitic institution while the
second day of a festival is a rabbinic enactment for the Diaspora. Thus, if a

death should occur on that day, the mourning period begins on that day.

Tosafot presents a difficulty to this position based on our sugya: should a

death occur during the seven prescribed days of feasting after a wedding, the

mourning period is delayed until the feasting-week is over. The wedding feast

is a rabbinic enactment; if the first day of mourning is Toraitic, it should

then take precedence over the wedding feast. RaMaH resolves the difficulty by

concluding that the first day of the wedding feast is also a Toraitic

i nsti tution.

ROSH refers us to his Halakhot in Berakhot 2:15, see also Mo'ed Katan
ROSH recognizes the Alfasi (Berakhot, fol. 9b-10a) follows the position3:3.

of Halakhot Gedolot, while Tosafot holds that all mourning is rabbinic. In

neither locus does ROSH states his preference clearly; see Kizur Piskei Ha-ROSH

RAMBAM, on the other hand, follows RIF in declaring that the firstto both.

day of mourning is Toraitic; Hi 1. Avel 1:1 and Kesef Mishneh ad loc. While

ROSH does not provide a clear ruling on this theoretical issue, he presents

the opposing viewpoint to that of RIF/RAMBAM.

— cites RaBaD's ruling that both husband5.b.

men must sleep withand wife must be
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hand, acquit her on the grounds that such rape does not qualify legally 
act of "illicit intercourse".

"guarded" during this mourning period:

’n’ ny3® im 31

□ W3K7I I’D Kin



.1

him and women with her.5 On the other hand, RaBaD does not require separation

or guarding of bride and groom during the daytime; see ROSH, Mo'ed Katan 3:36.

There, R. Asher argues that the opposite should be the case: we should be
more strict regarding separation in the daytime, while at night it is
sufficient if either the bride or the groom sleeps under the supervision of
others. See TUR, YD 342, 294 a-b. RAMBAN, in Torat Ha-Adam, supports
RaBaD's view.

RAMBAM, Hil. Avel 11:8, follows Alfasi in rendering the baraita in its

both husband and wife must be "guarded" at night.literal sense:

While ROSH does nothing but mention RaBaD's ruling here, he subsequently

- = Tos. Ha-ROSH 4a, RASHI interprets our6.a.

Yet the halakhah in Evel Rabati? exempts allis a mourner during sheloshim.
wives from ritual requirements during that thirty-day mourning period which

This baraita,might make them appear less beautiful to their husbands.

therefore, must inform us concerning a different rule than that already stated

mentioned by thein Evel Rabati.

baraita refers to the thirty-day period of rejoicing which follows the

For thirty days followingwedding, not to the thirty-day period of mourning.

her wedding, a bride may adorn herself as a bride, even during the seven-day

intensive period of mourning (shiva), should she become a mourner during those

By deduction, the wife who is not a new bride must thereforethirty days.

observe shiva but may adorn herself during the final twenty-three days of

sheloshim.

RAMBAM, Hil. Avel 11:8 recites the baraita verbatim; as with the baraita
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baraita to state that a bride may adorn herself with jewelry even though she

declares his opposition to it—and to the formulation in RIF/RAMBAM—in his 

Halakhot to Mo'ed Katan.6

In the view of Tosafot, the "thirty days"



Itself, one might argue (as do RASHI and Tosafot) whether the "thirty days II

mentioned by RAMBAM refers to the mourning or the wedding period. Moreover,

since RAMBAM does not draw the same difficulty in the contrast between our
passage and that in Evel Rabati, he does not make the distinction between
bride and wife, as do Tosafot and ROSH. See TUR, YD 381, 215b, and Beit Yosef
ad loc.

6.b. — should mourning occur during the days of the11 23 nnx n

wedding feast, those days do not count towards the thirty-day mourning period.

This ruling is taken from RAMBAN, Torat Ha-Adam; see the Warsaw, 1876 edition,
56b, and TUR, YD 342, 294b and Beit Yosef ad loc. RAMBAM rules likewise in
Hil. Avel 11:7.

— ROSH refers to his Halakhot in Yebamot 4:27.6.c. x i? m

Both the laws discussed there (remarriage of widower with children; marriage
of orphan following sheloshim) involve disputes against the position of

Although ROSH does not mention RAMBAM in Yebamot, theRAMBAM, Hil. Avel 6:5.

existence of this dispute is acknowledged in Resp. Ha-ROSH 27:5, authored by

one of Asher's sons.
— follows RIF to ’D’ ny6.d.

The baraita on 4a deals with a situation where a
ROSH deduces from RIF that, ifdeath occurs just as a wedding is to be held.

a potential financial loss is involved to the groom, the seven days of
feasting for the wedding precede the seven days of mourning, while in the
event that loss can be avoided, the mourning period precedes the wedding

In both cases, the wedding itself precedes the funeral. ROSH citesfeast.

the same view "in the name" of Halakhot Gedolot (see Warsaw ed., 43b) and "in

of Yizhak ibn Giat.8 The wedding is permitted toROSH disagrees.
precede the funeral only in the event of the death of the groom's father or
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the bride's mother, and only then if a financial loss is involved. These

cases are spelled out in the baraita.

he does not mention that RAMBAM agrees with his conclusion. ROSH draws,

perhaps, upon RAMBAN's Torat Ha-Adam as the source for the statement of ibn

Giat; see the Warsaw, 1876 ed., 18a-b.
y ” c o7.a. - = Tos. Ha-ROSH 4a, The

similarity between mourning observance during the festival to observance

during the wedding feast, noted here in the Talmud, is made in other places as

see Mo'ed Katan 7b.wel 1:

RAMBAM does not draw this comparison between mo'ed and the wedding week,

and this fact becomes important in the determination of the following

halakhah.

- = Tos. Ha-ROSH 4a,7.b. R. Yohanan

the mourner/onen "practices" ( ) those

mourning prohibitions which are observed in private. Since his statement is

buttressed by the Talmud's citation of the baraita on 4a, we draw the full

just as a mourner is forbidden to violate the private prohibitionsanalogy:

during his wedding week, he is forbidden likewise to violate them should a
Halakhot Gedolot, ed. Warsaw 42c, also rulesdeath occur during a festival.

that the mourner must observe prohibitions in private, such as the prohibition
against sexual intercourse, if the death occurs during the festival.

RAMBAM, Hil. Avel 10:3 and 10:8, rules that no mourning customs are
Hagahot Maimoniot, n. 8, is constrained to addobserved during a festival.

See Kesef Mishneh to 10:3,that "private prohibitions" are indeed observed.
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See TUR, YD
ROSH cites the poskim with whom he disagrees, but

In all other cases, where the mourning 
period precedes the wedding feast, the wedding is also delayed.

RAMBAM, Hil. Avel 11:8, end, arrives at the same ruling.
342, 294b, and BaH ad loc.

7 t> o i 

states that, on festivals,
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who quotes from RAMBAN.9 Apparently, a version existed of R. Yohanan's

statement which read that on Shabbat (not on mo'ed) the mourner must observe

Some authorities do in fact read "Shabbat" in place

See
TUR, YD 399, 324b.

8.-9.a. — During certain periods of mourning a
newly-married husband and wife are prohibited from sleeping together.
Conversely, in the case of a groom whose bride has begun menstruation
(following the consummation of the marriage), the couple are not separated.

"lighter" prohibition than
niddah (and therefore, one that the husband would be more likely to violate
were it not for the enforced separation). Indeed, the general feeling is that
a husband is unlikely to initiate sexual intercourse during his period of
mourning; therefore, certain acts of affection which the niddah is not
permitted to perform for her husband are permitted to the wife whose husband
is a mourner. Rather, the difference lies in this particular case of
mourning, which the husband takes less seriously because it was delayed until

In this case, the couple are not tothe conclusion of the wedding feast.
Some authorities wish to draw the analogy between the case ofcohabi t.

mourning delayed by the wedding feast to mourning delayed by a festival:
i,e., if the mourning period is delayed by the festival, the husband and wife

See Tos. Ha-ROSH 4b,should not be allowed to sleep together.

The leniency in respect to the wedding feastTosafot and ROSH disagree.

is a greater one than that allowed with the festival. In the former case, the

mourning is delayed even though death occurs before the wedding; in the

latter, the death occurs after the festival has begun, at a point when the
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the private prohibitions.
of "mo'ed".10 Thus, RAMBAM has a firm textual basis for the ruling that 
"private prohibitions" are observed on Shabbat but not on a festival.

This does not mean that mourning is considered a



mourner is under a previously-existing obligation to observe the festival.

TUR, YD 383, 316a, attributes the rejected opinion of "some authorities"

to RABaD; this attribution is rejected by Beit Yosef ad loc. and RAMBAN, Torat

Ha-Adam, ed. Warsaw 45a. See also Tosafot, Yoma 18b, ■»mn ’ RAMBAM,

on the other hand, does not deal with this point, although one could deduce it

from his position that mourning is not observed at all during a festival.

ROSH and the other authorities make clear a point left vague in RAMBAM.

9.b. — Tos. Ha-ROSH 4b nyxn nP’idki xn

Rav Huna's statement prohibits a niddah from the act of

Two types of exi st. The first, spoken of in M. Ketubot 5:5,ny sn
11 which a woman ought to avoid if she hasappears to be troublesome work,

The spoken of here and in Ketubot 61a, however, is anservants. ny xn
act of affection between a woman and her husband, an act that is prohibited to
a niddah lest it lead to forbidden sexual contact.
draws this distinction. It would appear that only the

would be prohibited to the niddah, while the "troublesome" formnysn
ny inwould still be permitted to her. i s

prohibited to the niddah only while her husband is present.
RAMBAM, Hil. Isurei Bi'ah 11:19, does not draw the distinction between

. See Hagahot Maimoniot, n. 50, end, whichthe two types of nyxn
cites this distinction in the name of R. Tam and RASHI.

t *nVn -i’kis n"m — RaMaH, quoting R. Tosef ibn Migash,9.c.
rules that although a husband may complete the first intercourse if his wife
becomes a niddah during that intercourse, he must subsequently separate from

Just as the rabbis fear that theirher for the remainder of her menstruation.
leniency with respect to mourning may encourage a husband to denigrate the
seriousness of that area of the halakhah, so too is there concern that
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RASHI, 61a,

Moreover, the "affectionate"

"affectionate" form of

no’on ryxn



leniency may lead to his denigration of the niddah prohibitions.- ROSH rejects

this distinction. The husband is allowed to live with his wife even if she

becomes a niddah during the first intercourse, just as he is allowed to live

with her during all other menstrual periods.

TUR, YD 192, 71b, rejects this distinction. Beit Yosef ad loc. reports
that "all other poskim" also reject it, inasmuch as they write this halakhah

RAMBAM, Hil. Isurei Bi'ah 22:1, alsowithout referring to such a distinction.
omits any reference to this distinction.

9.d. — since mourning is taken more seriously by aHKT» 1

husband than the niddah prohibition, it would seem to be permissible for him
to sleep with his wife if they are both fully clothed. However, it is better
to be strict about this, especially since our sugya, which apparently
considers the possibility that sleeping together is permitted, actually does
not prove that such "sleeping together" occurs in the same bed.

RAMBAN, Torat Ha-Adam, ed.together when clothed to R. Yizhak ibn Giat.
Warsaw 44b-45a, attributes it to the Tosafists. RAMBAM, Hil. Avel 5:5, does
not mention this point.

— follows RIF to10.a. ■» 3 r

Since the beit di n meets every day in our time, aTos. Ha-ROSH 5a, 3

The explanation of berakhah is not awoman may be married on any day.

sufficient reason to set a particular day for the wedding of a virgin or a

The chief reason for fixing a wedding date is the rabbinic enactmentwidow.

that the husband rejoice with his bride the prescribed number of days.

RAMBAM, Hil. Ishut 10:12 and 10:15 refers to this enactment.

in*? kvs’x — follows RIF, inserting explanation for why10.b.

wedding feasts are allowed on Shabbat and Saturday evening; see Tos. Ha-ROSH
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TUR, YD 383, 316a, attributes the permit for husband and wife to sleep
12
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xnzi'jm i Since RIF does not mention the fear that, should we7a,
allow wedding feasts on these days, animals might be slaughtered on Shabbat,
it is concluded that he does not pay attention to that fear; see RaN, fol. 2a.
RIF, therefore, would agree with ROSH that wedding feasts are permitted on
these days.

RANBAM, Hil. Ishut 10:14, prohibits such feasts on the very grounds which

RIF and ROSH reject: namely, preparations for the feast might involve

activities prohibited on Shabbat. See Magid Mishneh ad loc,, who states that

"some authorities reject" the concern of Shabbat violations on this point.

TUR, EHE 64, 97 a-b, specifically rejects RAMBAM's ruling (and the concern

upon which it is based) in the name of ROSH.

— follows RIF, and adds halakhic detail from Tos.nnx11.

Ha-ROSH 7a, ’ x

RAMBAM, Hil. Ishut. 10:12 and Hil. Berakhot 2:9 rules likewise.

VOTI’K— follows RIF to12.a. “IOKjam

= Tos. Ha-ROSH 7b, □ no

be present for the recitation of birkat erusin, which takes place at the time

of kiddushin, as well as for birkat hatanim, which is recited at the wedding.

Shmuel Ha-Nagid, on the other hand, requires a minyan for birkat hatanim only.

ROSH favors the She1iltot position; both Ruth 4:2 and Psalms 68:27, which are

used as exegetical bases for the requirement for a mi nyan at a wedding, can

just as easily refer to kiddushin as well.

RAMBAM, Hil. Ishut 10:5, requires a minyan for birkat hatanim but does

not mention it as a requirement for birkat erusin.

Some- = Tos. Ha-ROSH 7b, □ FI3U7 ■W'> 112.b.

authorities rule that birkat erusin must precede the kiddushin, because of the

requirement that, generally, blessings are recited immediately before the
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. The She'iltot^ requires that ten men must



corresponding act is performed.14 Others rule that the berakhah must follow

Since, in this

berakhah, the actual commandment is not mentioned, there is no requirement

that it be recited immediately prior to the corresponding act.

ROSH renders no clear decision here. TUR, EHE 34, 61a, also does not

Beit Yosef ad loc. cites thedecide; see also Kizur Piskei Ha-ROSH 1:12.

responsum of ROSH, 26:1, in which R. Asher favors the first view, which is the

same ruling as that rendered by RAMBAM, Hil. Ishut 3:23, and he concludes that

ROSH agrees with RAMBAM. BaH, on the other hand, holds that ROSH indeed
follows the second position, which disagrees with RAMBAM, so that his ruling
in the Halakhot conflicts with his responsum.
the contradiction:

This would place Asher

The custom of reciting the blessing
following kiddushin was prevalent in Ashkenazic communities; see Hagahot

At the very least,Maimoniot, n. 60, and the Tosafot in the name of R. Tam.
ROSH provides here an alternative halakhic tradition to the one advocated by
RAMBAM and by Asher himself in the responsum.

— ROSH cites the Franco-German custom of12.c. f ’ D "IDO

’7K1U7’ U’TPOconcluding the birkat erusin with the words!inP i nsm »

This minhag is at variance with the practice described in RIF and in RAMBAM,

See Hagahot Maimoniot, 3, n. 70.Hil. Ishut 3:24.

- = Tos. Ha-ROSH 7b,12.d.

Tosafot raises various difficulties against the wording of the birkat erusin:

1) Why do we not say "...who has sanctified us...and commanded us to betroth a
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BaH then procedes to resolve 

ideally, the blessing should be recited before the

the kiddushin, lest the woman recant in the interval between blessing and 

kiddushin and create a situation of berakhah le-vatalah.15

the kiddushin has taken place.1®

"y

kiddushin, but it may be recited afterwards bedi'avad.
in conflict with RAMBAM, who states that the blessing may not be recited after



2) Why do we recite a blessing over a prohibition, an act we do notwife"?
3) Why is the huppah mentioned, inasmuch as the blessing is recitedperform?

Tos/ROSH answer these questions,at kiddushin, where there is no huppah?

providing explanatory material to a subject raised in the Talmud. The answer
to the question why the word huppah is mentioned provides a theoretical basis
for the practice described in 1:12c, which, as we have seen, differs with that
of RIF/RAMBAM.

ROSH follows the13.a. mm

honored guests" whose visit is the occasion of joy. The blessing is recited
when they attend the meal, even if they heard the blessing at the wedding

In addition, Shabbat is considered " IIi tself.
", RAMBAM, Hil.While RIF does not define "

Berakhot 2:10, sees them as any guests who did not hear the blessings at the
See Hagahot Maimoniot 2, n. 5; TUR, EHE 62, 95a, and Bei t Yosef adweddi ng.

loc.
— ROSH cites the reaction of Rav Hai Gaon13.b. n i W 5 w ’ ">

to the custom of some congregations to accompany the groom to his home on
RIF andShabbat following services to recite the seven benedictions there.

RAMBAM do not mention this custom.
— although some say that the seven benedictions are to13.c.

be recited following the meal, Tractate Soferim 19:11 records a different

RIF and RAMBAM do not mention this custom.practice.
— follows RIF, with some omissions, to13.d.

The "first day" of= Tos. Ha-ROSH 8a,wm

the wedding feast, on which the seven benedictions must be recited in full, is

Oninterpreted to mean the first meal of the week, even if eaten at night.
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- = Tos. Ha-ROSH 7b, 

definition provided by Tosafot^ of "speci al,
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Shabbat, the benedictions are recited at the morning meal, even though they

have been recited the previous night. See TUR, EHE 62, and 95b. These points
are not discussed in RIF/RAMBAM.

14. — follows RIF to Cites
Gaon’s ruling that the customs of rehavah and shurah are no longerRav Paltoi

observed. RAMBAN, Torat Ha-Adam Warsaw ed., 52a, attributes this ruling to an

anonymous gaon.
RAMBAM, Hil. Avel 13:1, holds that shurah is still observed. See TUR, YD

379, 313a.

15. — ROSH cites a version of birkat betulim found inro"i3

TUR, EHE 63, 96b, reproduces the
benedi ction. RIF and RAMBAM do not mention it.

16. — Rav Nissim Gaon writes that birkat erusin, unlikenum

birkat hatanim, need not be recited over a cup of wine or liquor; if such

beverages are unavailable, the blessing may still be recited without them.

the wedding benedictions (birkat hatanim) must beSee TUR, EHE 62, 94b:
recited over wine or liquor.

RAMBAM, Hil. Ishut 10:4, does not regard wine as an absolute requirement,
See Magid Mishneh ad loc.even for the wedding benedictions.

— cites Rav Sherira Gaon, who prohibits the recitation17. □ ro
i.e., the blessing must precedeof birkat erusin at the time of the wedding:

Rav Nissim Gaon and R. Yonah disagree, and so does ROSH. Thethe betrothal.
birkat erusin may be recited at the wedding, inasmuch as the wedding ceremony
"completes the permit" that began at betrothal. As long as the wedding has

See TUR, EHE 34, 61a.not taken place, birkat erusin may be recited.

There, ROSH is vague concerning whether the birkatSee 1:12b, above.

Apparently, 1:12berusin may be recited following the act of kiddushin.
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Halakhot Gedolot, Warsaw ed., 66d.^8



this halakhah, ROSH refers to the situation bedi'avad: may the benediction be

recited later if it was not recited before the act of kiddushin?

RAMBAM, Hil. Ishut 3:23, forbids the recitation of the benediction

following kiddushin; at that point, it is a berakhah le-vatalah. In other

words, the situation lekhathilah is the same as the situation bedi‘avad.
RIVASH, Resp. 82, attempts to combine the two viewpoints. He agrees that
birkat erusin may be recited at any time during the period of betrothal, until

the wedding; it is good, however, to perform a second kiddushin ritual along

with the benediction, in order that it not appear to be berakhah le-vatalah.

See also Sefer Ha-Manhig, Rafael ed., RAMBAM, in taking the

strict view, leaves no room for the recitation of birkat erusin once the act

of kiddushin has taken place. RIF, on the other hand, is unclear. It is true
that he rules that the benediction should precede the act of kiddushin; see

12b, above. It is not known whether he would prohibit the recitation of the

benediction bedi'avad at a later time.

— follows RIF/Gemara (with some ommissions) to18.a. N

ROSH cites an opinion, attributed to R. Yonah, that

if a bat Yi srael,

upon their marital intercourse, states that his claim is true and that she was

She claims "bari11, definite knowledge, whileraped, her claim is accepted.
the husband does not know definitely whether her previous intercourse was a

Thus, even in a case where only one doubt exists (C3"ikcase of rape or not.
), the wife is permitted to return to her husband if she admits

that the intercourse took place while she was married to him. ROSH rejects
does not apply inthis reasoning, since the distinction
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in response to her husband's claim that she was not a virgin

concerns the liturgical situation at the kiddushin ceremony; there, ROSH seems 
/ 7 

to hold that the berakhah should be recited before the act of kiddushin.^ In

v. II, p. 537.



this case. He does accept this ruling, however, based on the mishnayot
Ketubot 1:6 and 1:9. In such cases, a woman's claim of bari can override the

fact that only one doubt exists concerning this Toraitic prohibition. See

TUR, EHE 68, 102b-103a.

In any case where the only doubt is one of , the woman

is forbidden to her husband. Her counter-claim or admission is not taken into

Magid Mishneh ad loc. describes the two viewpoints on this issue.account.

The first, which coincides with that of RUSH and R. Yonah, holds that a bari

claim may override the one-doubt situation and allow a woman to live with her

The second view states that this leniency applies only to monetaryhusband.

matters but not to permission for the wife to live with her husband. Magi d

18.b. — follows RIF tomin’

The above halakhah states that the husband's claim that the bride was not a

virgin is accepted, for the purpose of forbidding their relationship, only if

It is notthe wife denies the claim outright or does not respond to it.
accepted if she admits the fact that she is not a virgin but claims that she

ROSH extends this conclusion to the issue of ketubah: the bridewas raped.

forfeits her right to the ketubah only if she denies the husband's claim or

If she admits the claim but says that she was raped,does not respond to it.
See TUR, EHE 68, 103a.she retains her right to the ketubah.

RAMBAM rules likewise in Hil. Ishut 11:11. ROSH does not merely repeat
He extends his analysis in order to reject twothe halakhah as found in RIF.

alternative claims by the wife—"I was a virgin" and
the grounds that these claims are based upon faulty mi go premises.

— follows RIF to18.c.
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"I am a mukat eiz"—on

identifies this second view with RASHBA (Hiddushim, 9b) and RAMBAM.
m’csoi

RAMBAM, Hil. Isurei Bi'ah 18:10-11, follows the Gemara and RIF literally, 

on tx/1m



RIF accepts the Geonic ruling20 that the husband's claim disqualifies the

bride from ikar ketubah but not tosefet ketubah; the tosefet, not a rabbinic

enactment, is an obligation made by the groom of his own free will which he

ROSH disagrees.

made that promise had he known that his bride was not a virgin.

RAMBAM, Hil. Ishut 11:16, follows Alfasi. Kesef Mishneh ad loc. defends

this ruling against ROSH: the Talmud makes it clear that the wife loses only

that which the rabbis themselves enacted (ikar ketubah). TUR, EHE 68, 103a,

Yam shel Shelomo, Ketubot 1:26,
draws the same conclusion.

We must also note that Karo, in Kesef Mishneh and Beit Yosef, finds it
necessary to refute the attach launched by ROSH against the theoretical basis
of the Geonic decision.

- = Tos. Ha-ROSH, Yebamot 111b,18. d.

. The husband's claim that the bride was not a virgin is’□-i

Otherwise, we must suspect him ofaccepted only if he makes it immediately.
having grown to hate his wife and of using this false claim as a means of
punishing her.

RAMBAM, Hil. Ishut 11:15, rules likewise. ROSH, however, adds certain
details missing from RAMBAM's language: if the husband does not make his
claim immediately, that claim is not accepted whether he states "The

The greater detail provided by ROSH/Tos leads TUR,not take place until now".
EHE 68, 103b, to use that source as his basis rather than to choose the
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In Kizur Piskei Ha-ROSH, however, R. Jacob b.

Asher does regard Asher's comments here as a dispute against the Geonic view.

"the intercourse didintercourse took place immediately after the wedding" or

must fulfill, regardless of the wife's lack of virginity.

The groom undertook the tosefet out of love for his wife; he would never had

does not cite ROSH's ruling, leading Beit Yosef to suggest that, in fact, ROSH 

does not dispute RIF and the Geonim here.^l



language of the RAMBAM as the expression of the halakhah. I

19. 7on2 -□-> noK- = Tos. Ha-ROSH 10a,

While Rav Nahman's statement on 10a, as well as other references, imply that

the ketubah is a rabbinic enactment, the custom in France and Germany is to

include in the ketubah the words " nKn’ ’TIKTO ’ t m

According to R. Tam, we may base this custom upon R. Shimeon b. Garniiel, whose

position in M. Ketubot 13:11 is interpreted by the Talmud (Ket. 110b) as

stating "the ketubah is a Toraitic institution". The problem is the conflict

a)of rules between:  no no’yn’ 3 ’ T  O n 3

and b) H3U/U7 Dipo *7 3

language in Ket. 110a: . Tos/ROSH,
however, do not accept this proof, since that expression does not mean that
the halakhah of necessity does not follow R. Shimeon b. Gamliel. Rather, we
follow the view of "all the Geonim" that the ketubah is a rabbinic enactment.
If Ashkenazic ketubot read " ", this refers to the
sum of fifty shekels of silver ordained by the rabbis as ikar ketubah; this

sum is to be measured according to Toraitic valuation rather than the lower,

).current valuation ( H3’3O HCO The higher valuation, says ROSH,
was instituted in order to make it more financially difficult for the husband
to divorce his wife.

TUR, EHE 66, 99a-b, presents the summary of viewpoints on this issue.
Some authorities, such as R. Tam, hold that the ketubah is a Toraitic
institution, while others, such as R. Meir of Rothenburg, rule that the

This latter position is shared by "all theketubah is rabbinic in origin.
Geonim" and by RAMBAM, Hil. Ishut 10:7. It would follow that those
authorities who follow the first view would calculate the ketubah according to
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R. Hananel opts for rule a) over rule b), basing himself on the Gemara's 
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Toraitic valuation, while the second group calculates the husband's obligation

in the lower-valued n 3 ’io "ico ROSH is the one authority who
takes a middle ground. He agrees that the ketubah is indeed a rabbinic
enactment, but it is measured in Toraitic currency. In order to uphold the

halakhic positions.contradi ctory
20.a. — follows RIF to = Tos.x inn JD’DD

Ha-ROSH 10a, . ROSH accepts the view of RIF and RASHInlDDN

(10a, ) that corporal punishment is ordered only if the one who

claims "she was not a virgin" is a bahur and is therefore not regarded as

knowledgeable in this area. A groom who is regarded as trustworthy and

knowledgeable is never punished for making this claim.

TUR, EHE 68, 103b, presents Asher's position. Beit Yosef ad loc. points

out that RAMBAM is vague on this distinction between bahur (one who does not

know enough to make this claim) and nasu'i (one regarded as knowledgeable).

> 3— follows RIF to20.b. x in-XDK1

Both versions of R. Gamliel's statement are intended for the use of the judge

Thein examining the claimant who charges that his bride was not a virgin.

judge allows the claimant an opportunity to withdraw the claim and to return

to his wife.
The difference is that ROSHRAMBAM rules likewise, Hil. Ishut 11:12.

provides a reason and an explanation for this judicial procedure.
— follows RIF.21.a. xinn
— follows RIF to21.b. 7 3

According to Alfasi's reading of the text on 36a, a bogeret (a girl who has

just reached the age of maturity) does not always shed blood at her first

Therefore, a husband may not be able to claim ta'anat betulim.1ntercourse.
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Ashkenazic custom, ROSH forges a compromise between two seemingly

23



He may,

RASHI, Ket. 36b, , has an

opposite reading: the bogeret does shed blood at her first intercourse, but

her vaginal opening begins to loosen at that age. ROSH cites RAMBAN (see

Shitah Mekubezet to Ket. 36a) in support of RASHI's text. See also Tos.

Ha-ROSH 36a,

RAMBAM, Hil. Ishut 11:13, states that he has examined a number of texts

and that he favors the reading which RASHI preserves. RAMBAN, in the Shi tah

Mekubezet passage, explicitly refers to RAMBAM's rejection of the RIF/Geonic

readi ng. ROSH, as we have seen, mentions RAMBAN; he apparently inserts

RAMBAN's analysis into his own discussion of this text. Yet he makes no
mention of RAMBAM, despite the fact that Nahmanides does mention him. RAMBAM

states that he arrived at his reading through careful textual analysis;

reference to him would bolster ROSH's position. ROSH, however, ignores

RAMBAM, at the same time that he is willing to base himself upon another

predecessor.

no — follows RIF, Mishnah.22.

— ROSH summarizes the Talmud passage, which is cited23.

RIF does not include the statement by Rav Yosefby RIF in Yebamot, fol. 16b.

that a minor may renounce the conversion upon reaching majority. According to
ROSH, Rav Yosef's view is upheld by the sugya; moreover, R. Yosef ibn Migash

also rules in favor of Rav Yosef.

RAMBAM treats this subject in two places in the Mishneh Torah. In Hil.

Isurei Bi'ah 13:7, he rules that a minor may be converted upon the sponsorship

In Hil. Melakhim 10:3, he declares that the minor mayof the be it din.

renounce the conversion, in accordance with Rav Yosef's position. There is

still some uncertainty as to the length of time allowed to the minor to
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however, claim that his bride is not a virgin if her vagina opened too 
easily upon the first intercourse.^6



V

renounce his conversion upon reaching majority. RAMBAM, in Hil. Melakhim, I

requires the minor to renounce the conversion "at the time" he becomes an
i

ROSH follows the view of R. Yizhak (see Tos. Ha-ROSH 11a,adult. ):
the renunciation may take place from the time the minor becomes an adult until
such time as we see him or her fulfilling the obligations of Judaism. Once
the person begins to keep the mizvot, he is no longer entitled to renounce the

ROSH makes clear a point of halakhah left vague in RAMBAM; see SAconversion.
YD 268:8, which adopts the language of Tos/ROSH, rather than that of RAMBAM,

on this issue.

■Z3 no24. — follows RIF.

= Tos. Ha-ROSH 12a,25. — not in RIF. ’ 3 n

wife was not a virgin before the marital intercourse. R. Yizhak b. Meir
suggests that Rav Ashi does not believe in the presumption that a groom would
not spend his money on a wedding feast if he did not intend to keep his bride.
R. Tam replies that Rav Ashi does hold to this presumption, but inasmuch as
this groom, by refusing to follow the Judean custom, is suspected of cheating,
we do not rely on the presumption in this particular case. Thus, Rav Ashi

(
would allow the groom outside Judea to claim ta'anat betulim, even though he

did not undergo "supervision". The controlling factor is the local custom.

We hold to the presumption that the groom is serious about wanting to marry

this bride, but if he departs from local practice, we doubt his sincerity.

In general, a husband may claim "she was not a virgin"See TUR, EHE 68, 101b.
as long as he did not spend time alone with her before marriage. We do not
require evidence of his honesty, because we rely on the presumption that any

The discussion inhusband who pays the wedding expenses must be sincere.
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According to Rav Ashi, a Judean groom who does not follow the Judean custom of 

supervision on the wedding night^S may not claim before a beit din that his

i1
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Tos/ROSH places a limit on this rule, however: when the husband departs from

local custom, we may suspect dishonesty.

RAMBAM, Hil. Ishut 11:8, simply states the rule that if husband and wife

spend time alone before marriage, the husband may not claim ta'anat betulim.

He does not mention the presumption of sincerity in this context. Tos/ROSH

notice the contradiction between the prohibition of yihud before marriage and

the presumption of the groom's sincerity, and they provide a theoretical

framework in which this contradiction is resolved. Without this resolution,

one might be led to think that the husband might still claim ta'anat betulim

even though he spent time with the bride alone before marriage.

z3 no — follows Mishnah/RIF to26. D’o:n

This passage, dealing with ancient priestly custom, does not appear at all in

RAMBAM. See TUR, EHE 66, 99b, where the halakhic conclusion is drawn: if a

woman's family has traditionally adhered to a certain sum in the ketubah, the

court should follow family tradition in adjudicating the ketubah if the wife

has lost the document.

no — paraphrases RIF.27.
z3no — follows RIF.28.

— follows RIF/Gemara, but adds qualifying29. xmn
The statement on 14a that comes to decide the caseremarks.

where the arusah claims that the fetus is the offspring of her husband and

In such awhen the husband is not present to either affirm or deny her claim.

Raban Gamliel's decision would lead us to accept the claim of thecase,

arusah.

ROSH's ruling is quite similar to that of RAMBAN, Shitah Mekubezet,

See TUR, EHE 14, 9a-b.Ketubot, 1, 66d.v.
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RAMBAM, Hil. Isurei Bi'ah 15:17, clearly states that the husband's denial
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of the claim of the arusah renders the fetus a mamzer.
decide the situation in which the husband is not present to respond to the
claim.

30. — follows RIF to

= Tos. Ha-ROSH 14b, . The requirement that two7 KD2

"majorities" be present does not apply if the woman's claim is "bari": i .e.,

even without two majorities, she may marry a kohen.

RAMBAM, Hil. Isurea Bi'ah 18:13-14, requires two majorities even if the

woman claims she was raped by a man who is kasher. See Magid Mishneh ad loc.,

RaN, fol. 5a, TUR, EHE 6, 15b-16a, and Beit Yosef and BaH ad loc.
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NOTES TO KETUBOT, CHAPTER ONE

The

See

pp. 107-108.

15Tosafot, Pesahim 7a, , in the name of R. Tam.

RaN, fol.
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l^See RIF, quoted in Resp. Ha-ROSH 26:1.

^Torat Ha-Adam, 58a.

liefer Ha-Ma'or, Mo'ed Katan, 
to our sugya; I''

, fol. 14b; RITbA, cited in Shitah Mekubezet 
Hiddushei Ha-RaN, Mo'ed Katan 24a; Tosafot, Mo'ed Katan 24a,

the arranging of mattress and pillows".
, forbidden to the niddah, refers to the

lSee Beit Yosef, EHE 144, 64b.
7’to’x^ O3ix would accept a claim of ones in a case of xcnx 

xn’Dtf x1?-! . Thus, RAMBAM would agree with ROSH. It must be 
stressed that this distinction is a product of Karo's analysis and does not

16See 1:17, below. ROSH also allows the recitation of do-id
at the wedding ceremony, if it was not recited at the betrothal. This would 
appear to support BaH's explanation.

l7In the printed Tosafot, this view is attributed to R. Yizhak.
2b, ascribes it to R. Tam.

7See Tractate Semahot, fol. 46c. and Nahalat Ya'akov, miso 
RIF, Mo'ed Katan fol. 14b, and ROSH, Mo'ed Katan 3:53 preserve the reading 
ci ted by Nahalat Ya'akov.

SROSH's language indicates that he found the ruling of Hai Gaon and ibn 
Giat quoted in another source. Ibn Giat is cited in RAMBAN, Torat Ha-Adam, 
18a-b.

^Defined in Tosafot/ROSH as " 
"affectionate" form of nyxn 
spreading of the bedsheets.

l^The permit should actually be attributed to R. Yizhak the Tosafist. 
ROSH to Mo'ed Katan, 3:37, and Beit Yosef YD 383, 316a.

l^Hayei Sarah, ch. 16: Mirsky ed

__ . Karo implies that those who rule
would accept a claim of ones in a case of 

Thus, RAMBAM would agree with ROSH.

appear in the words of RAMBAM.

2Attributed in the printed Tosafot in R. Shimshon of Sens.

3r. Efraim ibn Avi Alragan, "R. Efraim of Kaleah", outstanding student 
and critic/commentator of the Alfasi, North Africa, d. early 12th century.

4See Jewish Encyclopedia, v. 7, p. 395.

$RABaD is also cited in Nahmanides' Torat Ha-Adam, Warsaw ed., 45a.

^Zafrani, pp. 79-87, concludes that the Halakhot to Mo'ed Katan antedate 
those to Ketubot.



19See BaH, EHE 34, 61a, and Resp. Ha-ROSH 26:1.

161 and nos.no. i

i

I,V.

251

conclusion, ketubot are in error.
Z^RaN, Ketubot, fol. 65b, follows the majority position to its logical 

The ketubah is derabbanan; therefore, those who write in their

21See ROSH's wording:

22pOr discussion of these rules, see Yad Malakhi, 
306-308.

■

25Attendants would see to it that neither bride nor groom tampered with 
the evidence concerning the bride's virginity or lack thereof; see RASHI, 12a,

l8Hi1desheimer ed., p. 226, n. 26, provides parallels.

24RIF's version is attributed to R. Hananel; see Tos. Ha-ROSH, Ket. 36a, 
mmn , and RASHBA, Hiddushim 36a. The reading has Geonic roots, as 

indicated in Sha'arei Ziyon, p. 61. See Tractate Ketubot, v. I, ed. Hershler, 
Makhon Ha-Talmud Ha-Yisraeli Ha-Shalem, p. 262, n.“T

20Attributed by Mordekhai, fol. lb, no. 135, to Hai Gaon. 
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K. Tractate Kiddushin, Chapter One

l.a. — follows RIF, but rearranges the derashot on
kesef, shetar and bi1 ah to conform to the order in the Talmud.

— not in RIF. ROSH summarizes the sugya and cites

Tosafot (Ha-ROSH, 5a, X3 in ) rules against Rav Huna's position for

First, the Gemara refutes Rav Huna on 3a.two reasons. Second, Rava, who
attacks Rav Huna on 5b, also disagrees with him. RIF, who does not cite Rav
Huna's statement ( nr in: ), therefore rules that this is not
halakhically binding. RAMBAN agrees as well: we follow Rava on this point,

"All the
poskim" agree with this position, but R. Hananel dissents. Inasmuch as Rav
Huna is defended against all the arguments and refutations, he rules that

is a case of safek kiddushin.no 1 n
Ya'akov b. Asher writes thatHow does ROSH himself rule on this issue?

his father follows the majority view: see Kizur Piskei Ha-ROSH 1:1 and TUR,

EHE 26, 48a, where the safek position is attributed to R. Hananel only. This
ruling is in accord with the emended reading of the ROSH. MaHaRSHaL, however,
provides a reading which would lead us to believe that ROSH follows R. Hananel

(Yam shel Shelomo, Kid. 1:2). This version is unlikely: it would mean that

TUR's understanding of his father's pesak.

RAMBAM does not mention huppah as one of the methods of kiddushin in Hil.

In the face of R. Hananel's challenge,ROSH accepts this position.Ishut 3.

however, he turns to Tosafot and RAMBAN for the analysis of this topic.
Moreover, he does not mention RAMBAM even in a cursory manner, as he does with
RIF.

nu?inpn n3 ’x— follows RIF tol.c.
252

■

"all the poskim" must exclude Tosafot, RIF and RAMBAM,and it contradicts the

even though Abaye defends Rav Huna against Rava's refutation.

1
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KH= Tos. Ha-ROSH 5b, ROSH adds the Tosafot conclusion that a

kiddushin may be valid when the woman gives the kesef to "an important man".

RAMBAM, Hil. Ishut 3:2, apparently rules that whenever the woman gives

This is the TUR's understanding ofthe money the kiddushin is invalid.

RAMBAM; see EHE 27, 49b-50a. Beit Yosef ad loc. refers to the Hil. Ishut

5:22, where the ruling apparently allows the woman to give the kesef kiddushin

Karo therefore holds that RAMBAM agrees with R. Asher's view;to adam hashuv.
see also RaN, fol. lb. Magid Mishneh to 3:2, however stresses that the

situations in 3:2 and 5:22 are different cases which require different laws.

Tosafot and ROSH do not make this

criticizes Karo's statement.di stinction. BaH, EHE 27, 49b, See also

Isserles in EHE 27:9 and Bi'ur Ha-GRA ad loc.: a clear distinction is made

between the positions of RAMBAM and ROSH.

■fnDT-w " = Tos. Ha-ROSH 5b,l.d." ROSH adds

that this is a case of safek kiddushin only if the couple were not previously
Since such a discussion would makediscussing the details of their marriage.

the kiddushin valid even if the groom makes no statement of kiddushin, the
marriage would be valid as well if the woman were to make the statement. See
TUR, EHE 27, 49b.

This point is not found in RIF/RAMBAM.
— follows RIF to2.a.

The rejected forms of the kiddushin statement, says ROSH, are also invalid

even if the couple had previously discussed the arrangements of their marriage

(see l.d. above).

This point is not found in RIF/RAMBAM. See TUR, EHE 27, 49b, and Beit
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For this reason, he says, RAMBAM separates them into 3:2 (the "normal" 

betrothal) and 5:22 (the "special" case).3



Elim

KDH PLOTS')2.b. - = Tos. Ha-ROSH 5b, The

Talmud concludes that the husband may say "

Without the word " ", the statement is insufficiently precise ( □ T»

). Yet in Nazir 5b, an example used by our sugya to proves7 ’ XB

its point, we actually find the opposite.

imprecise vow of nazirut is binding, provided that a nazir is passing by; this

is a case of , yet the vow is a valid one. Themn’sin 7 ’ xu? o’ t ’

opposite situation, the case when a nazir is not passing by, is not a case of

1 ’precision/indication" ( ). This means that we could use
the example in Nazir 5b to arrive at the opposite conclusion from our sugya:
following Shmuel, we could say that an imprecise statement of kiddushin is

). Tos/ROSHnevertheless valid (

if the husband does not say " ", the case is•> *?resolve this conflict:
one of no precision/indication at all, the lowest level of precision regarding

This explains why Abaye, who in our sugyaa formal statement or declaration.
holds that , does not interpret

Shmuel as holding the same opinion.

Thus, according to all opinions (including Abaye), if the husband does

II , the kiddushin is invalid and no get is required. If,not say "
however, the couple were previously discussing the arrangements of their
marriage and the man hands kesef to the woman without saying * ", the•> ’j

kiddushin is valid; this is a higher level of precision than that in the case
of "a nazir passing by."

" isFor them, the absence of the word "different halakhic conclusion.
■» 5X’in x*?, rather thana case of
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RAMBAN and RASHBA5 interpret the sugya differently, which leads them to a

•» V

There, in the vie'of Shmuel, an

"imprecision", as the Gemara says here, but rather a case of "absolutely no
»in xV t» 17’sx

y" on

nin’Din 7 ’ xu? o’n’

•»> mipo nx ’in "

□ 7^in nin’oio 7’X’z? o’-i’

□ ■>-!•» 7<>’>in mn’210 7 ■> d’t’



as it is for the Tos/ROSH. Therefore, while the kiddushin is invalid,
is still required.
aside the claims of the " " who take the RAMBAN/RASHBA position.

In the same responsum, ROSH declares that RIF agrees with him. Since RIF

■»’? iwnp» nxcarries the statement " ", ROSH reasons that without
II ■»> there is not even a trace of validity to the kiddushin. RAMBAM,
Hil. Ishut 3:1, has the same wording as the Gemara and RIF; although ROSH does
not mention him, he presumably would regard the RAMBAM as agreeing with his

This is also the view of R. Yeruham, cited by Beit Yosef EHE
27, 36a.

It is important to note that the vast majority of the commentators do not

cite RAMBAM on this issue. He and Alfasi add nothing to the discussion,

inasmuch as their general formulation of the halakhah does not address the

question of precision and the requirement of a get. ROSH concludes that a get

is not required, not on the basis of an ambiguous formulation, but as a result

Even in the responsum, where ROSH doesof an extensive analysis by Tosafot.

cite Alfasi, the citation follows the extensive Tosafot analysis and serves

only as "extra weight" to convince the correspondent that ROSH's ruling is

In the Halakhot, ROSH is concerned with the theoretical basis ofcorrect.
this law and not with the views of other poskim.

ROSH discusses the various— not in RIF.2.c.
expressions whose validity for the purpose of establishing kiddushin is

In cases of such safek, the court follows the strictdoubtful.
Such an expression may not beinterpretation:

kiddushin valid.

RAMBAM, Hil. Ishut 3:6-7, accepts the universal validity of the
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See Resp. Ha-ROSH 35:5, where R. Asher simply brushes
□ ■»?> n n

own position.

6

a get

a get would be required.

clarified in the Talmud, but if local custom accepts it, its use renders the

n" n



expression , while ROSH limits its validity

to Judea, where the expression was clearly understood to mean fix

■»> nuzmpo See Tosafot, 6a, RaN, fol. 2a,7 w

suggests that RAMBAM interprets the word as referring tonsrin

7ishut; therefore, it is valid everywhere. Kesef Mishneh to Ishut 3:2
suggests that RAMBAM had a reading of the Talmud which led him to this
posi tion, similar to the version preserved by R. Hananel.

3. — follows RIF.pn

4. — not in RIF. ROSH reproduces the passage forbiddingk’jx

one who i s not familiar with the laws of kiddushin and divorce from
involvement with those matters. TUR and SA also accept this statement as
halakhic (EHE 49:3). RAMBAM does not cite this rule, possibly because he and
Alfasi regard it as essentially aggadic; indeed, the rule is presented in
aggadic style.

Tos/ROSH- = Tos. Ha-ROSH 6b,5.a. w i p s nION

to include forgiving thebroaden the concept of ni'jn nx3n

loan as well as extending the collection date. See TUR, EHE 28, 51 a-b.

n'j’nnRAMBAM, Hil. Ishut 5:15, does not mention the concept of

Both RASHBA, Hiddushim 6b, and RaN, fol. 2b, state that

Alfasi (and presumably RAMBAM, as well) would also accept this concept under

. This is ambiguous, at best;their definition of nx3n

RIF and RAMBAM do not say it.

ROSH, along- = Tos. Ha-ROSH 6b,5.b. “ION

with other poskim, says that the "loan" referred to in this passage may be a

loan that has just been made; see Beit Yosef EHE 28, 51a-b. RAMBAM, Hil.

Ishut 5:15, regards it as a loan that has been made some time ago.
ROSH— see Tos. Ha-ROSH 6b,6.a.
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and RIF accept the statement that a gift given on condition that it be

returned is a valid gift. ROSH explains that such a gift is invalid for the

purpose of kiddushin because it would appear to be a halipin transaction,

which does not effect valid kiddushin.

RAMBAM, Hil. Ishut 5:24, regards this situation as one in which the woman

In other words, the kiddushin is

RaN, fol. 2b, who delineate the dispute between RAMBAM and Tos/ROSH.

rm 7 n ’u-np nn n6.b. -"l»K — follows RIF to
. ROSH explains that the person who gives the maneh to the

woman is either an agent of the , or the mekadesh has stated that
the woman is betrothed to himself by the money given to her by the other

The idea that the "other person" is the agent of the mekadesh isperson.
. The second possibility, that thefound in RASHI, 7a,

mekadesh himself makes the statement of kiddushin to the woman, who receives
the money from the second person, is found in RAMBAM, Hil. Ishut 5:22. Magi d
Mishneh ad loc. and to 5:21, writes that RAMBAM does not feel that agency is

ROSH accepts RAMBAM1s approach whilerequired in this type of transaction.

it that of RASHI.addi ng to

— ROSH adds a brief explanation to RIF.6.c.
ROSH adds the explanation of— not in RIF.7.a. “IONXD~I

, which differs from the explanation RAMBAM provides1 3 ■» 3 p 

for this rule in Hil. Ishut 3:9.
R. Hananel10 rules that these— not in RIF.7.b.

unresolved questions are teyku, and we must follow the strict view in each
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See BaH, EHE 29, 54b-55a, as well as
9

Therefore, while a conditional gift is 

a valid act of kiddushin, the rabbis declare the marriage to be null and 

void.®

has not received any benefit from the money.
■U 

halipin and is Joraitical ly invalid.
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1 .e., the woman is safek mekudeshet. RAMBAM, on the other hand, statescase:

zthat in the first two cases ( and

), the kiddushin is valid because

ROSH explains that RAMBAM

with the phrase □ K , the previously-stated
11 ROSH rejects the use of thisproblem is considered to be resolved.

The third problem in the Gemara's chain, which certainly endsprinciple here.

in teyku, makes a stronger claim than do the others to the solution "valid
kiddushin". This problem, nevertheless, is not solved; therefore, the first
two cases must also end in teyku, regardless of the phrase

i
In all cases of "half-kiddushin", the result is safek.

RABAD, Hasagah to Hi 1. Ishut 3:10, writes that if a woman cannot be
II 7

RASHBA, Hiddushim 7b, explains RAMBAM's adherence to the Geonicbe safek.

RaN, fol. 3b, rebuts RABAD's kushya. See TUR EHE 31,principle as does ROSH.
59b-60a, and Beit Yosef and BaH ad loc.

This is an example of R. Asher pausing to explain the theoretical basis
Since RASHBA has the same explanation forof a ruling in the Mishneh Torah.

RAMBAM, it is probable that ROSH drew upon an existent source for this
The theoretical explanation seems necessary in order to place intomateri al.

x ?? n— follows RIF to8.

The Talmud states the halakhah: if= Tos. Ha-ROSH 9a,

the act of kiddushin is performed with silk, the silk need not be appraised

Inasmuch as this is also the position of Rabah, R. Tam asksfor its value.
Does not the halakhah follow Rabah inwhy the Talmud must state this rule.
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context the ruling of R. Hananel, which ROSH ultimately adopts.

■

follows here the Geonic principle that whenever the Talmud follows a problem
”ini’? X2OD

", then the answer in all these cases must

noi*? Hinn ox

ncTis? V’xm nuTisD

the questions are resolved (Hil. Ishut 3:10).
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KroVnalmost all cases? And why does the Talmud not phrase its decision:
R. Tam answers that while silk does not require?

before the kiddushin ceremony.

object she receives, she may not agree to the marriage with a complete intent

( HjDD Xs ). R. Tam further states that this is the reasonnnyi

for the custom of performing kiddushin with a ring that contains no stones:

Tos/ROSH do not accept this explanation for thatstones require appraisal.

!rx

R. Yizhak,

xnD>r

X3-I3 " and why it must make an explicit ruling in the first

place.

RAMBAM, Hil. Ishut 7:18, also rules that silk is the only item that does

He states that a womannot require appraisal, but for a different reason.

desires fine silk and therefore will agree to the kiddushin with perfect

intent, regardless of the value. That his interpretation differs from that of

Both RaN and BeitTosafot is noted in Magid Mishneh ad loc. and RaN, fol. 3b.

Yosef, EHE 31, 58a, note the halakhic differences that result from the

For this reason, no doubt, TUR explains the law ofdivergent interpretations.

appraisal according to the Tos/ROSH conception and does not mention RAMBAM's

view.

ROSH— follows RIF to9.

P3d variety must beadds comment that all stipulations of the
See Hilkhot Ha-ROSH, Gitin, 7:9-11, andphrased in the form of tenai kaful.

Korban Netanel, here, nos. 1 and 2.
n:  Y>y stipulations do notthatRAMBAM, Hil. Ishut 6:17, rules
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custom; according to all opinions, if a husband were to state " 
", the kiddushin is valid.

appraisal, since its value is generally known, other objects must be appraised
If a woman does not know the value of the

meanwhile, provides other reasons for why the Talmud does not state "
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requi re See TUR, EHE 38, 67b, and Resp. Ha-ROSH 46:1,’bo

especially fol. 45a.

10.a. — follows RIF to 7KO T’K 7T3U7O

Rava states that kiddushin performed through a pledge (mortgaged property ■■

= Tos. Ha-ROSH 8b

that while marriage and the purchase of slaves or land
cannot be effected in this way, one can secure a promise to give a gift to a
recipient by means of mashkon. As soon as the intended recipient takes
possession of the pledge, the donor becomes obliged to give him the gift.
Support is cited from Baba Mezia 78a (in which the owner, by taking possession
of the mashkon, obliges his employees to fulfill their contract). Thi s

opinion is rejected; no distinction can be made between marriage and gift on

this point. A pledge cannot be mortgaged for security if its owner is not

"I will give you this gift" is not anobligated to fulfill his statement.

obligation; the "donor" may change his mind, and the pledge does not strip him

The "recipient" has no lien on the pledge. In the case ofof this option.
Baba Mezia, on the other hand, the workers have a real obligation to repay the
employer, and the employer therefore has a valid lien on the pledge. For this
reason, when the engagement between man and woman (shidukhin) is drawn up,
should the parties wish to set financial penalties in the event that either
side withdraws, this penalty cannot be effected merely by means of mashkon. A
formal kinyan sudar is conducted, establishing a debt between the parties.
Once this obligation has been formally established, then and only then can the
parties legally secure the debt by means of mashkon, and should one of the

Seeparties withdraw, that party's mashkon becomes the property of the other.

TUR EHE 50, 87b.

SARAMBAM does not contain the rule concerning the pledge for shidukhin.
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serving as security for kesef kiddushin) is invalid.
 13Some argueXJ
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EHE 50:7 cites this rule from the TUR/ROSH; see Be'er Ha-Golah ad loc.

10.b. — follows RIF ton ’ □’ r.'f x 7 1 H3TpU/

= Tos. Ha-ROSH 8b, cnn

serving as a means of enforcing payment. A pledge taken at the time of the

Tosafot, however, concludescreditor does not have property rights over it.
that a pledge taken at the time of the loan can serve as valid kesef
kiddushin, the same as with a pledge taken after the loan was made. The
creditor does not obtain full property rights over a pledge taken at the time r
of the loan, but he obtains enough possession in order to use the mashkon for

However,
according to Tos/ROSH, the creditor who takes a pledge after the loan was made
becomes a shomer sakhar with respect to it, a position that contradicts that
of RASHI, 82b, R. Hananel agrees with the Tos/ROSH

In that case, what is the sakhar ("fee") which the creditor receivesview.
for holding this pledge?

Forallows the creditor to use this pledge for the purpose of kiddushin.

this reason, we must conclude that this power belongs to the creditor only

with respect to a pledge taken after the loan was made; only then is he

A creditor who takes a pledge at the time of theconsidered a shomer sakhar.

loan does not receive "sakhar" which, according to R. Tam, can be interpreted

only as the ability to perform kiddushin.

RAMBAM, Hi 1. Sekhirut 10:1, rules that one who receives a pledge—whether

Seetaken at the time of the loan or afterwards--becomes a shomer sakhar.

kiddushin may be performedalso Hil. Ishut 5:23, and Magid Mishneh ad loc.:
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R. Tam concludes that it must be the ownership which

15

the purpose of kiddushin (just as he has enough possession of it to protect 
his loan from shemittah; see Gitin 37a; see also Pesahim 31a).

. The idea that the creditor has ownership of 
the pledge apparently holds only for a pledge taken after the loan was made,

loan, on the other hand, is merely a pledge of future repayment, so that the
14



with this pledge, regardless of the time at which the creditor took it from
See TUR EHE 28, 52a-b, along with the efforts of Beit Yosef andthe debtor.

!
BaH to resolve the gap between ROSH and RAMBAM.

10.c. — follows RIF.

— follows RIF.■>V

11.b. — follows RIF.

12. — follows RIF to = Tos.

y *7 0Ha-ROSH 8b, Tosafot asks why we cannot deduce from an

analogous case in Baba Batra 84b that, if the kesef kiddushin is placed within

property belonging to both the woman and the man, the woman is not betrothed.

Tosafot answers that our case deals with more than the concept of kinyan

hazer. The question here is whether the woman, by telling the man to place
the money on a rock or on/within some piece of property, is actually telling
him "I do not wish to accept your kiddushin". This interpretation is in
conflict with that of RASHI, 8b, , who regards theDKl

question as exclusively one of kinyan hazer, with no reference to the woman's

Tos/ROSH declare: even if the kiddushin is placed withinexpressed opinion.
a fthe woman's property, she is not betrothed if she has stated that she does not

Even if she says nothing after the man has placed thewish to be betrothed.

kiddushin on her person, if she has previously expressed her opposition to the

TUR EHE 30, 57a-b, cites this view inbetrothal, the kiddushin are invalid.

the name of Tosafot.

RAMBAM, Hil. Ishut 4:4, repeats the wording of the Gemara. The resulting

ambiguity would allow one to conclude from his words that, if a man places

kiddushin within her property the woman is betrothed, regardless of her

Tos/ROSH, unlike RASHI, RIF and RAMBAM, unite theexpression of opposition.
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concepts of kinyan hazer and consent in order to present a more complete
halakhic picture.

13.a. nn — the question is raised: suppose the woman
I’? ’□ n Do we consider that this is validwn .says

kiddushin in that the woman is similar to a guarantor (who, although he does

not receive financial benefit, nevertheless obligates himself)? Or do we say
that, in the case of the guarantor, financial benefit must reach someone,

ROSH cites "some great authorities" who rule thatwhich is not the case here?
the kiddushin is valid. ROSH himself believes that the law of guarantor does
not apply here and that the kiddushin is not valid. Nevertheless, he requires

For his part, RAMBANguarantor may be RAMBAN; see his Hiddushim ad loc.
attributes the opposite view (=ROSH) to "French sages". See also RASHBA and
RaN, fol. 4b.

RAMBAM, Hil. Ishut 4:3-4, does not mention the case where the woman says
. Magid Mishneh ad loc. supplements

the discussion by citing RAMBAN; see also Beit Yosef EHE 30, 58a. RAMBAM does

not speak to the issue; the Mishneh Torah becomes irrelevant on this point.

— follows RIF.13.b.

xin mVo ix1?— follows RIF toxinn14.

ROSH suggests that the Talmud's examples of invalid kiddushin by means of food

items do not apply if the man gives the food to the woman and states

He cites RABaD as holding the" while she remains silent.

RASHBA, Hiddushim 9a, holds the opposite view. The woman is notsame view.

betrothed because the subject of kiddushin was introduced by the man in the
Thus, she must respond with an affirmative statement toform of a question.
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strictness (=get).

The "great authorities" who compare the cases on 8b to the law of the
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his own statement of " ". Silence does not imply

consent.
RAMBAM, Hil. I shut 4:5, also requires that the woman make a positive

See Magid Mishneh ad loc., and TUR and Beit Yosef EHE 29, 56a.statement.
■

See also RaN, fol. 5a.
15. — follows RIF to A

minor girl who is given in betrothal by her father may physically receive her

kiddushin at his direction; see Kid. 19a, also in the name of Rav Nahman.

RABaD states that the girl does not act as her father's agent in this

transaction, since the law of agency does not apply to minors. Rather, the
father states his willingness to grant his daughter to her husband upon her
receipt of the kiddushin.

possession of an object on behalf of another, she must fall under the category
of "agency". The rule which prohibits minors from acting as agents applies
only when the agency confers benefit upon someone else. When the agency
effects benefit upon the minor himself, he may serve as an agent. See RAMBAN,

Hiddushim 9a, who agrees with RABaD.

RAMBAM, Hil. I shut 3:14, rules that a minor girl may accept her own

kiddushin, but does not declare the legal basis for this ruling. See Beit

EHE 37, 64b, who cites the discussion in R. Yeruham,Yosef,
RAMBAM does not figure in these discussions.

— fol lows RIF•16.a.
in”niiD kfid’7711— follows RIF to16.b. inn’ x

RIF declares, on the basis of the sugya, that the halakhah follows Rav Papa
ROSH mentions that R. Hananel also supports this ruling onand Rav Sharbia.

however, that others ruleHananel,the basis of Rav Nahman's statement on 9a.
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The kiddushin, in order to be

Inasmuch as the minor cannot take

ROSH disagrees, 

valid, must reach the father's possession.
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in favor of Rava, a fact which makes him hesitant to decide. ROSH attacks the

by R. Hananel. ■

Halakhot Gedolot (Warsaw ed.» 83d), and R. Yizhak) are divided on the
ROSH therefore opts for strictness:question. a woman betrothed with such a

deed is safek mekudeshet.

RAMBAM, Hil. Ishut 3:4, follows RTF's ruling. It is very possible that

ROSH draws here from RAMBAN and RASHBA on our sugya. They, too, present the

Geonic material and opt for the strict position. See TUR EHE 32, 60a-b:
RaMaH also adopts this approach. In fact, the predominant tradition on this

RIF/RAMBAM
R. Hananel is probably a source for theirconstitute the minority tradition.

view, but as we have seen, he was doubtful as to the proper ruling. ROSH

we rule safek mekudeshet.follows the lead of RAMBAN:

= Tos.16.c. in1?

, we apply theIn the matter ofHa-ROSH 10a,

"jy inyn ’jynsn ’jo only if he actuallyrule riK-’o

If he does not complete the intercourse, we saycompletes the intercourse.
and the kiddushin is valid by means

This is true as well if the man states that heof the incomplete intercourse.
intends to betroth the woman by means of the incomplete intercourse: we do
not require complete penetration.

RIF, in Yebamot, fol. 18b, rules that our sugya requires complete
intercourse for the purpose of kiddushin (though not for nisu*in). RIF takes

in its literal sense, whilethe rule
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theoretical basis of RTF's pesak (that a deed of kiddushin is invalid if 

written without the woman's consent)^ as well as the support brought for it 

In the meantime, other poskim (Seder Tanaim ve'Amoraim,

"old debate" (see RAMBAN, Milhamot Ha-Shem, 

his Hiddushim) is to accept the position of Rava and Ravina.

I

Kiddushin, fol. 5b, as well as in
17

— see RIF to Yebamot, fol. 18b. 
nk’

in’d n'”nn 'jy inyi
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Tos/ROSH follow that rule only when the man actually performs a complete

1ntercourse.

RAMBAM, Hil. Ishut 3:5, apparently accepts RIF's understanding.

Mi shneh, however, based on a text which includes the word xjonoTo
argues that RAMBAM would accept incomplete intercourse if the man specifically
states his intent to betroth the woman in this manner. See also Beit Yosef
EHE 33, 60b and RaN, fol. 5b. This may be true, even though one might also
argue that RAMBAM would follow RIF on this point, inasmuch as Alfasi serves as
Maimonides' halakhic mentor in almost all cases. Even if we accept Magid
Mishneh's approach, RAMBAM still would not accept the Tos/ROSH position that
whenever the man does not complete the intercourse we say that such incomplete

a statement.
1n> x ’ y  ’ x — not in RIF.17.a.

along with the answers and refutations of Abaye and Rava. analyzi ng
the material, decides that the halakhah follows Abaye and Rava and our

intercourse effects erusin but not nisu'in. TUR EHE 33, 60b,mi shnah:
follows this view.

RAMBAM, in Hil. Ishut 10:1, seems to follow Abaye and Rava: i ntercourse
See Magid Mishneh ad loc. However,does not create the nisu1in relationship.

In Beit Yosef, he
While we might say thatdoes not cite the RAMBAM at all in this context.

RAMBAM adheres to M. Kiddushin 1:1 in limiting the legal efficacy of
intercourse to kiddushin (see Hil. Ishut 1:2), he never specifically addresses

This halakhic question, left unresolvedthis question in the Mishneh Torah.
in the Talmud, finds its answers in the words of RAMBAN and ROSH; RAMBAM does
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Magi d
18

ROSH summariezes the sugya,
RAMBAN,19

intercourse was his intention from the beginning. RAMBAM would accept this 
only if the man stated this intention in advance; Tos/ROSH do not require such

Yosef Karo argues in a different vein in Kesef Mishneh.
20



V

not contribute to the discussion.
17.b. — follows RIF, omitting Alfasi's□ ’ims

calculations according to Arabic coinage.

"I OK17.c. - = Tos. Ha-ROSH 12a, 7 3 ■»w» ■> n

The sugya indicates that if kiddushin is performed with an object that is
worth less than a perutah in that locality, the woman is safek mekudeshet,
because we are concerned that the object may be worth a perutah elsewhere.
Tos/ROSH stress that this safek has no Toraitic basis, since Torah law would
not regard the woman as betrothed.
while the marriage is valid at rabbinic law, the rabbis regard it as a case of
safek so that the "husband" would have to perform the act of kiddushin a
second time. ROSH cites RAMBAM, Hil. Ishut 4:19, who makes a distinction

regarding an item of kesef kiddushin that is perishable. If that item is not

worth a perutah in this locality, the woman is not betrothed, inasmuch as the

item would spoil before it could reach another locality where it might be

worth at least a perutah. ROSH deduces from this that, for RAMBAM, if we know

that in another locality the item is indeed worth a perutah, the kiddushin is

valid. RAMBAM uses the term safek to refer to a case where we do not know

R. Yizhak, on the otherwhether this item may be worth a perutah elsewhere.

hand, holds that even if we know that the item is worth more elsewhere, the

betrothal should be invalid. The only reason for kiddushei safek, as we have

There is, therefore, no distinction to beseen, is the rabbinic stringency.

ROSH accepts R. Yizhak'smade between perishable and non-perishable items.

conclusion:
In this instance, the betrothal is safek, evenperutah in her own locality.

See TUR EHE 31,if we know that the item is worth more somewhere else.

ROSH's deduction from the RAMBAM is not the58b-59a and Beit Yosef ad loc.
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This is, rather, a rabbinic stringency:21

a woman would not agree to betrothal if the kesef was not worth a
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only way to understand him; RAMBAN, Hiddushim 12a, interprets RAMBAM as saying

that the betrothal is invalid even if the perishable item is surely worth more

somewhere else, since it is not worth that much here. ROSH, however,

interprets RAMBAM so that he conflicts with R. Yizhak and thereupon accepts
the ruling of the latter over the former.

18. — follows RIF ton inn

See Tos. Ha-ROSH 12b, ROSH mentions that today, we follow

the Nehardean version of Rav's practice in order to permit a hatan to live

with his wife's family. See TUR EHE 26, 48a, who remarks that this conflicts

with RAMBAM's ruling in Hil. Isurei Bi'ah 21:15. While Beit Yosef suggests

that ROSH may have noted the common practice without expressing his approval
of it, we follow the conclusion of TUR concerning the halakhic ruling of his
father.

— follows RIF to19.a.

RIF rules for stringency, based on Ravina's precedent. He does not deal with

perhaps the myrtle branches, which areanother possible basis for stringency:

not worth a perutah in this locality, are worth more elsewhere (see 17c,

above).22 ROSH answers that, in this case, both husband and wife clearly
regard the kesef kiddushin as the money contained within the bundle of

See RAMBAN, Hiddushim 13a, for abranches, not the branches themselves.
similar explanation.

RAMBAM, Hil. Ishut 5:25 does mention the stringency of 17c in connection
RIF rules for kiddushei safek on the basis of the Ravinawith this halakhah.

precedent (and the statement of Rav Huna b. Rav Yehoshua); RAMBAM rejects the

The woman's silence does not implylegal validity of Rav Huna's argument.

consent in this case; we rule safek only because the branches might be worth

more elsewhere.

268

-

nidi Kinn win’.? imm



19.b. — follows RIF.
20.

the Ashkenazic custom of performing kiddushin with a borrowed ring. If a

woman accepts this ring assuming that it shall belong to her, logic dictates

that the kiddushin would be invalid.

If the owner of the ring

lends the ring to the husband for a fixed period and allows him to use it for

the purpose of kiddushin, the betrothal is valid, provided the woman knows

that the ring is borrowed. We conclude this because the woman receives

benefit (hana*ah) from the use of the ring for that fixed period. If these

conditions are not met, the kiddushin is invalid. See Resp. Ha-ROSH 35:2.

RAMBAM does not mention this custom.

21. — follows RIF.

22.-23. ->»x

ROSH deduces that an apostate may inherit from his father, although it is
prefereable that his portion of the inheritance be placed in escrow by the
beit din, which will bestow it upon him should he repent.

RAMBAM, Hil. Nahalot 6:12, declares that the court bestows the mumar1s
inheritance upon his sons. TUR HM 283, 194b, presents the approaches of ROSH
and RAMBAM as separate and distinct. BaH, ad loc. sees ROSH as disagreeing

in the event that the mumar has no heirs, RAMBAM allows thewith RAMBAM:
court to liquidate the inheritance, whereas ROSH prescribes the escrow
formula.

RAMBAM and ROSH as

— follows RIF to24. x ■» 3 m

),. According to RASHI (18a,Tos. Ha-ROSH 18a, fK03
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Although BaH cites the attempt of Terumat Ha-Deshen to resolve the 

positions, the Shulhan Arukh and R. Moshe Isserles (HM 283:2), like TUR, view

— ROSH inserts a lengthy excursus on

See TUR EHE 28, 54a.

z3 nn
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advocating two different legal dispositions of this case.

— follows RIFHtb3-i’ 3’rn: W3b
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ROSH cites the varying opinions of other 

authorities before beginning his own analysis.



when a convert's son is born as a Jew it is praiseworthy for a borrower to

repay a loan owed to the convert to the son (in the event the lender has

di ed). If the son were not Jewish at the time of the father's conversion, the
sages do not look favorably upon repayment to the son. Tosafot raises a
difficulty against this from Baba Batra 149a, where Rava did not want to
return an object he held as a pikadon to the son of the convert who had
deposited that object with him. R. Tam answers that a loan is different from
a pikadon: since the lender did a favor for the borrower, the borrower should

not be ungrateful by insisting on a too-strict observance of the rules of the

i nheri tance. In the case of the pikadon, it is the trustee, the holder of the
object, who is doing the favor. Tosafot presents another resolution
(attributed to R. Yizhak by the printed Tosafot, Beit Yosef and BaH): in the
case of the pikadon, the wife of the convert (the mother of the son) was a
born Jew, so that the son is not considered a convert at all. See TUR HM 127,
57a: we follow the second position, making no distinction between loan and

pikadon.

This halakhah is not mentioned in the Mishneh Torah.

= Tos. Ha-ROSH 19a,— not in RIF. and25. n x

/. . A father may authorize his minor daughter to receive her

kiddushin, though this law is not based on the law of guarantor. She is
considered an agent of her father (see 1:15, above) as long as he authorizes

). Forher to give herself in betrothal (

minor orphan girl cannot give herself in betrothal; she has notthis reason, a
been so authorized by her legal guardian.

TUR and Beit Yosef EHE 27, 64b.
What is noteworthy is that ROSH, confronting a lacuna in the Alfasi, turns to

As Magid Mishneh points out, RAMBAM, likethe Tosafot tradition for guidance.
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RAMBAM, Hil. Ishut 3:14, agrees; see
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Tos/ROSH, derives this law from Kiddushin 19a. Unlike Tosafot, however,

RAMBAM does not mention the potential difficulties against this ruling; see
Lehem Mishneh to 3:14. It is not enough merely to cite the Talmudic passage

that serves as the basis for this ruling, for that passage is beset with

problems that are removed only after the Tosafot analysis. That analysi s

forms, in turn, the basis of the treatment afforded this law by RaN (fol. 7b)
and Beit Yosef. In this instance, Tosafot supplants RAMBAM as the effective
expression of the halakhah; RAMBAM, who does not mention any of the
difficulties associated with the law, is irrelevant to its subsequent

di scussion.

= Tos. Ha-ROSH 19a,26. — not in RIF.m’yao cipnn
ripen . The creditor who utilizes a loan secured by a pledge as kesef

See TUR EHE 28, 52a.kiddushin need not return the pledge to the woman.
RAMBAM, Hil. Ishut 5:14, requires that the creditor return the pledge to

RASHBA, Hiddushim 19a, argues in favor of the requirement that thethe woman.

returned; see also Magid Mishneh to 5:14.pledge be

= Tos. Ha-ROSH 22a,— not in RIF.nnpn V□27.

concerning the Hebrew slave do not apply to the hired laborer, whoThe rules

ROSH addsdoes not receive the lavish gifts prescribed for the eved ivri.

that the owner may stipulate with the Hebrew slave to remove these terms,

based on the Tosafot principle that an employer may stipulate with his workers

that they labor for different compensation than that provided for by local

RAMBAM, Hil. Avadim 1:9 and Hil. Sekhirut 9:1, does not apply the

Tosafists' rule of stipulation to either the slave or the hired worker.

— follows RIF, with commentary inserted into thez3 rn28.a.

text of RIF.
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28.b. — follows RIF to

ROSH limits the definition of hazakah in this instance—the means by which a

Other labors, such as sewing the

master's clothes, do not constitute hazakah. Compare this to RAMBAN,

Hiddushim 22b, who defines hazakah as including those labors normally done by

a slave for a master (as opposed to sewing, which is a case of "enjoying the

interest from an investment", taking benefit from the work of an employee.

See also RASHBA ad loc.
RAMBAM, Hil. Mekhirah 2:2, defines this hazakah as does RAMBAN: a labor

normally performed by a slave for his master. He does not, however, address
the second question: do other labors, such as sewing, which grant economic
benefit to the master but as not "slave-like", qualify as hazakah? Magi d

produce; the Canaanite slave, occupies the same legal status as does land for
purposes of acquisition (Hil. Mekhirah 2:1). Kesef Mishneh argues the
opposi te: RAMBAM restricts hazakah to precisely those labors normally

In Beit Yosef, however, (YD 267, 205b)performed by a slave for his master.

Karo determines that RAMBAM takes a view opposite that of ROSH and RAMBAN:

"enjoying the fruits" is a valid means of hazakah with regard to land (and

See hasgat Ha-RABaD to Hil.therefore with Canaanite slaves as well).

Actually, Karo's explanation of RAMBAM in Beit Yosef repeatsMekhirah 1:15.

It is difficult to establish Karo's ultimate viewthe words of RaN, fol. 8a.

Does Kesef Mishneh represent Karo's opinion, or does he accept theof RAMBAM.

At any event, a preponderance of opinion seems to divide

the RAMBAM from ROSH/RAMBAN on this point.
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Canaanite servant is acquired—to labors performed by the slave which actually 

affect the master's physical person.

Mishneh ad loc. concludes that such labors do constitute hazakah, inasmuch as 

land is acquired when its rightful possessor "enjoys the fruits" of its

approach of RaN?25
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28.c. — ROSH explains the three positions on the
subject of the manumission of the Canaanite slave: the positions of R. Meir,
the sages and R. Shimeon b. Elazar. K,,3U7_lSee Tos. Ha-ROSH 23a,

The sages allow the slave to receive his own manumission money; therefore, he

is certainly freed if others give his money to his master on condition that he

be released. If others supply the money, he goes free even against his will,

based on the explanations of Abaye and Rava on 23a. The full import of this

conclusion can be seen by comparing Asher's words to the comments of RAMBAN

and RASHBA in their Hiddushim to 23a and to RaN, fol. 8b-9a. Alfasi agrees

that others may buy the slave's freedom without his knowledge, since one may

bestow benefits upon a person without his express consent. The commentators

state, however, that RIF does not allow the purchase of the slave's freedom

against his will, if he expressly objects to the transaction. RaN extends

this understanding to the ruling in RAMBAM, Hil. Avadim 5:2. Beit Yosef YD

267, 206a, repeats RaN's analysis without objection.

29. - = Tos. Ha-ROSH 23b,12^1 andI’x

See also Hilkhot Ha-ROSH Nedarim 11:4. RASHI (23b,

explains that the Talmud equates the slave to the wife in terms of gifts:

neither may acquire ownership without the approval of the master or husband,

who effectively acquire ownership of any gift to the slave or wife.

Tosafot/ROSH point out a number of distinctions in which the wife's power to

acquire ownership without her husband's consent or co-ownership renders her

The wife is mentioned here aslegal position superior to that of the slave.

if the sages are correct, and a slave may acquirepart of the general debate:

ownership independently of the master, than surely the wife would be in the

same position.
both slave andR. Tam decides the halakhah in accordance with R. Meir:
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1

wife must have the consent of master or husband in order to acquire ownership

He decides this on the basis of Nedarim 88a, where Rav's positionof gifts.

is deduced to be the same as that of R. Meir on our sugya; since the issue in

question was one of ritual prohibition (vows), we follow Rav over Shmuel.

According to Rav, a wife may receive a gift under the stipulation that she do

"thus and such with it"; Shmuel holds that a more general stipulation, "that

you do as you wish with it", suffices to remove the husband from ownership of
the gift.

RASHBA, Hiddushim 23b, and Magid MishnehSee RAMBAM, Hil. Zekhihah 3:13.
conclude that RAMBAM follows Shmuel. See also Nimukei Yosef, Nedarim 26b, and

RAMBAM's view is shared by other Sefardic
authorities, including RAMBAN.
see Mordekhai Kiddushin, no. 493.
contemporary of R. Asher, describes the opposing view and mentions the names

The thrust of ROSH hereof the authorities who follow Shmuel, ROSH does not.
is to present the theoretical basis of R. Tam's ruling; he does not bring
together the varying conflicting interpretations for the purpose of comparison
and contrast.

. According— follows RIF to30.a. K3 r.

is included because it is a1 3 p t to ROSH, the rule concerning

RIF does not include this injury as onevisible injury which does not heal.

which requires the slave's liberation.

RAMBAM, Hil. Avadim 5:10, derives this injury from the Biblical directive

concerning injury to the slave's tooth (Ex. 21:27). Kesef Mishneh ad loc.

di fference.

RIF, who does not mention this injury at all, might very wellinjury.
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seeks to resolve the possible contradiction emerging from this interpretive 
ROSH would allow freedom as a result of any visible, permanent

Note, however, that while Mordekhai, a
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Beit Yosef and BaH EHE 85, 125a.

ROSH'S view is that of the Tosafist tradition;



in?toIf RAMBAM derives from "teeth", he might
exclude any injury which, although visible and permanent, cannot be linked to
those limbs mentioned specifically.

30.b. — ROSH, like RIF, cites the mishnah from Nega'im7 3 r

6:7. He adds a note concerning castration, certain forms of which qualify as
"visible, permanent injuries" which require liberation of the slave.

RAMBAM, Hil. Avadim 5:4, makes no distinction: a slave does not go free
at any time if he is castrated. See Kesef Mishneh ad loc.: si nee

"castration" is mentioned in the baraita on 25a as the opinion of an

individual, we follow the anonymous (majority) view which does not include

it.

30.c. — follows RIF to ROSH

adds another feature to the definition of

30.d. — follows RIF.

31. — follows RIF.n" n

— follows RIF; adds the halakhah based on the R.32. n’’n

Eliezer baraita on 24b.

zdi- r.n — ROSH refers us to his Halakhot in Baba33.a.
See also Tos. Ha-ROSH 25b, andBatra 5:2 and 5:4. ncn 

find that mesirah is not necessarily performed from hand to hand.
The buyer may also take hold of the object at the instruction of the seller.
Moreover, if an object is legally transferred by means of mesirah, its

If, on the otherownership may also be transferred by means of meshikhah.
hand, we learn that the ownership is transferred by meshikhah, it may not be
transferred by means of mesirah, since meshikhah is of greater legal force

).kd ’ny
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restrict liberation to those injuries specifically mentioned in M. Nega'im 6:7 

(Kid. 25a).26

There, we
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According to TUR HM 197, 33b-34a, mesirah is a valid means of

transferring ownership of an animal, despite the baraita to the contrary on

25b.

an

animal. BaH and Darkei Moshe, n. 1 disagree: one can indeed interpret the

See especially ROSH to Baba Batra 5:3, where he concludes

that mesi rah is a valid means of transferring ownership of an animal. Bei t

Yosef holds that this is said only according to the (rejected) opinion of

those who rule in favor of this method. ROSH, in his view, rejects this

(and see Magid Mishneh ad loc.)opinion as does RAMBAM, Hil. Mekhirah 2:5.

Inasmuch as TUR and others see ROSH as accepting mesirah as valid, we

accept the view that, according to him, mesirah does serve as a valid means of

transferring ownership of animals. Not only do we regard TUR as a good

indicator of his father's views, but his interpretation of ROSH is at least as

plausible as that offered by Karo.

z3 nn — follows RIF.33.b.

— follows RIF.34. □ ’-003

= Tos. Ha-ROSH 26b,— not in RIF.35.

the text on 26b, according to the interpretation of R.Most extant readings of

Shemaya and R. Yehudah b. Natan, would forbid kinyan sudar (halipin) in the
The reading favored by RASHI and Tosafot does allow forabsence of the buyer.

See TUR HM 195, 30a.this transaction when the buyer is not present.

RAMBAM, Hil. Mekhirah 5:7, rules that a third party may transfer

ownership of a sudar or other implement so that the buyer may receive the

Since he does not distinguish between cases wheremerchandise in question.

the buyer is present or absent, Beit Yosef deduces that RAMBAM agrees with
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Beit Yosef ad loc. disputes TUR's interpretation of ROSH, asserting that 

R. Asher regards mesirah as valid only with regard to a boat and not with

ROSH as ruling in favor of mesirah as a valid means of transferring ownership 

of an animal
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On the other hand, none of the other authorities who deal with thisROSH.
question mention RAMBAM as ruling on it. To say that RAMBAM agrees with ROSH
requires a deduction of the kind provided by Beit Yosef. See SA HM 195:3,

where Karo blends the wording of RAMBAM with that of TUR to present a unified

expression of the halakhah on this issue. Be'er Ha-Golah, however, separates

between the particular expression of the RAMBAM and that of TUR (=ROSH); see

nos. 10 and 20. In short, RAMBAM does not address in clear fashion the

question of the buyer's presence at this transaction. ROSH states clearly

that the buyer need not be present.

36. — follows RIF to1 nx ’ y  ’ x vmyo

= Tos. Ha-ROSH 27b, Tosafot deduces that, when one field is

at issue, hazakah is a valid means of acquisition of land, even in a locale

where land is customarily transferred by means of deed. Money need not be

handed over in order for the hazakah to be valid.

RAMBAM, Hil. Mekhirah 1:20, makes no mention of hazakah in the absence of

Magid Mishneh ad loc. summarizes the discussion among themoney or deed.
His wording indicates that, in his view,other authorities on the issue.

Beit Yosef HM 192, 27a-b, deduces thatRAMBAM does not address this question.
RAMBAM agrees with ROSH; see Hil. Mekhirah 1:4 and 1:8. Money does not
suffice to buy land when a deed is required, and since RAMBAM makes no such
distinction with regard to hazakah, Karo concludes that hazakah alone is a
valid means of acquisition, even in a locale where deeds are required. Agai n,

'sthis kind of argument from silence is the result of a deduction on Karo

part; RAMBAM simply does not deal with the question in the Mishneh Torah.

— follows RIF to rwy37.

. Tosafot argues the necessity of the kal= Tos. Ha-ROSH 27b, pDC

Furthermore, the permit of gilgul shevu'ah does notva-homer argument on 27b.
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extend to every case of doubt. There must exist some reason to suspect the

defendant of having committed a particular act before the plaintiff is allowed

to require him to swear that oath. See TUR HM 94, 202b-203a.

RAMBAM, Hil. To'en 1:12, seems to allow the plaintiff to require whatever

oath he wishes from the defendant under the rubric of gi 1 gul. Indeed, none of
the other rishonim deal with this aspect of the limitation placed on gi1gul
shevu'ah. Even those authorities who agree that a claim of shema may require

a gilgul shevu'ah do not deal with this issue.

38. — follows RIF.

39. — both ROSH and RIF refer the reader to Baba Mezia 4:2-5
(fol. 27a in RIF, Baba Mezia.)

-it’s os’? 'mn40. 3 nn — follows RIF to

ROSH adds that when the be it din has a child circumcised, the blessing

To’iDnV is not recited. He cites Sefer Ha-Itim as support for

his ruling.

RABaD, ad loc., mentions that itRAMBAM, Hil. Milah 3:1, rules likewise.
was customary for the sandek (or the be it di n itself) to recite the blessing

TUR YD 265, 197a, follows RABaD and does notwhen the father was not present.
Hagahot Maimoniot, n. 3, explains that ineven mention his father's ruling.

the opinion of those who do not require the blessing when the father is not
present, this benediction was created specifically for the father and for no

On the other hand, mostSee also Sefer Yere'im, Liorno ed., 31b.one else.

authorities follow TUR and RABaD and require the benediction even when the

See Ozar Ha-Geonim, Shabbat, p. 137;

II. 22b; Hiddushei Ha-RITbA, KiddushinHa-Eshkol (Albeck ed., p. 10; Itur,
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child is circumcised by the be it din.

Mahzor Vi try, p. 623; Sefer Ha-Itim (quoted by ROSH); Roke'ah, ch. 113;

Ra'abyah, I, p. 352; Shibolei Ha-Leket Ha-Shalem, p. 187b; Ha-Manhig, p. 581;
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29a.

41.a. — follows RIF.inn » 7

-i"n k^-i l1? you/n wp41.b. — follows RIF to
ROSH presents the outline of a ceremony for redemption of the first-born,

which he attributes to Geonic sources.

ROSH cites the same ceremonyOrhot Hayim, Schlesinger ed., II, pp. 19-20.

at the end of his Halakhot to tractate Bekhorot. He opposes the Spanish

custom of reciting the benediction for

several reasons: 1) the benediction is not recited in France and Germany; 2)

it is not mentioned in the Talmud;^9 3) the sanctity of the first-born has to

do with his birth and does not attach to the fetus in the womb. See TUR YD
305, 250b-251a.

RAMBAM, Hil. Bikkurim 11:5, does not mention this custom, based on the
Geonic practice. From this, we might deduce that RAMBAM opposes this custom
along wi th ROSH. But see Resp. Ha-RIVASH, no. 131: ROSH is mentioned as
opposing this benediction (RIVASH quotes TUR), but there is no reference to

RAMBAM simply does not mention the custom for good or bad; hisRAMBAM's view.

the redemption ceremony does not speak to this point.halakhah on

T TOV? — follows RIF.42.a.

— follows RIF.42.b.

mo’?’? "i”n — follows RIF to42.c.
to the baraita the case of one who would be unable to study if heROSH adds

See TUR YDmarriage may be delayed, although not permanently.were to marry:

246, 179b.

RAMBAM, Hil. Talmud Torah 1:5, repeats the baraita on 29b and does not
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It is noteworthy that ROSH cites the Itim as support for his ruling, but 

he does not mention RAMBAM.

See Resp. Sha'arei Zion, no. 47, and
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mention this case.

42. d. — follows RIF.

43.a. — follows RIF.

43.b. — follows RIF to

x1?= Tos. Ha-ROSH 30a, . Some interpret R. Yehoshua b. Levi's dictum as

follows: one must divide each day into thirds, studying Bible, mishanah and

"tai mud".

RASHI, (30a, »OT»,7 ) explains that one should divide the days of the week
into three periods, each one devoted to a particular category. R. Tam rules

that the study of the Babylonia Talmud fulfills one's obligation to study all

R. Tam's ruling is decisive; see TUR YD 246,three categories; see Sanh, 24a.

179b-180a.

RAMBAM, Hil. Talmud Torah 1:12-13, agrees with the anonymous opinion

cited in ROSH: each day should be divided into three separate periods of

study. He also states that, once a person becomes proficient in the study of
Torah, he may turn to the exclusive study of the Babylonian Talmud. This does
not correspond exactly to R. Tam, who does not release the individual from the

These obligations continue inobligation of studying Bible and mishnah.
force; they are merely fulfilled through the study of the Talmud. RAMBAM

restricts the obligation to study Bible and mishnah to the early years of

R. Yeruham, I, 16d, presents the R. Tam and RAMBAM views aseducation.

confli cting.

ix’ii/n1? — follows RIF.43.c.

44. — follows RIF.

7 3 ’ D"ll — follows RIF.45.

— follows RIF.46.
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This explains the custom of Seder Rav Amram to study section of 

each category of "Torah" in the morning prior to the Pesukei de-Zimra.30
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47. — follows RIF.^»KV7

48. — not in RIF; serves as introduction to si man 49.“inx

3149. R. Tam rules1 3 ’ □-)□ n

time-bound commandments which they are not bound to observe even according to

rabbinic law. This does not constitute a violation against the prohibition of

taking God's Name in vain (as a benediction which is unnecessary). That

prohibition does not apply in all cases; see Berakhot 21a. Moreover, blind

persons, exempt from observing certain commandments, are allowed to recite
benedictions when they do perform those commandments. Proof is also cited
from the case of Michal, the daughter of Saul, according to the opinion of R.
Yose (Eruvin 96a), and from Pesahim 116b, where it is concluded that there is
no obligation to a blind person reciting the hagadah as long as he does so for
himself and not to fulfill the obligations of others. Tosafot objects to the
R. Tam posi tion: how can a person recite the words "...who has commanded
us..." over the performance of an act which he or she is not commanded to
observe? In addition, the blind may be obligated at rabbinic law to observe
the commandments from which they are Toraitically exempt; therefore, one
cannot compare their case to that of women.

ROSH does not state here whether he prefers the position of R. Tam or
In his Halakhot to Rosh Hashanah 4:7,

See also Meiri, Kiddushin, p. 182, whoview. See TUR OH 589, 305b-306a.

attributes R. Tam's position to "all the rabbis of France".

RAMBAM, Hil. Zizit 3:9, declares that women who wish to observe

commandments from which they are exempt may do so without reciting a

See RABaD ad loc. as well as Hagahot Maimoniot, n. 40, whichbenediction.
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that of "Tosafot" which opposes him.

however, ROSH cites his discussion here and does decide in favor of R. Tam's

I

— Tos. Ha-ROSH 31a, s'?
that women may recite benedictions over the performance of positive,



summarizes the Tosafot discussion on this issue. See also Magid Mishneh to
Hil. Shofar 2:2.

50.a. — follows RIF; adds supporting decision of the She'iltot

(Parashat Yitro, n. 56).

— follows RIF to50.b.

= Tos. Ha-ROSH 31b, . In support of the halakhah that the son

may be compelled, if necessary, to provide financial support for his parents,

R. Hananel cites Yerushalmi Kiddushin 1:7 (61b), which teaches that a son must

support his parents even if he is reduced to begging. Tosafot provides a
definition of this requirement: the son, if he has no money of his own, must
render honor to his parents even if this prevents him from working and thus
reduces him to begging. See TUR YD 240, 169a.

RAMBAM, Hil. Mamrim 6:3, has the law concerning coercion of support.
Inasmuch as he draws his ruling from the Bavli, he does not include the rules

Tosafot learns from R. Hananel's ruling. See Hagahotconcerning begging which

Maimoniot, n. 4.

TTy’Jx — follows RIF.51.

— follows RIF.52. 7 3

— follows RIF.53.a. TOK

; Tos. Ha-ROSH 32b,- = Tos. Ha-ROSH 32a, 1PT53.b. 73^n

to RIF.CommentaryK 0 ’ K

7r.DK,?ac 7’pTnyu.-— follows RIF to53.c.

. Tosafot provides two explanations for the= Tos. Ha-ROSH 33a, 7’x

, depending upon whether the craftsman is doing work forword 7 ’ xuzt

If he does work for others, he is forbidden toothers or for himself.

If he is doing his owninterrupt it in order to show honor to Torah sages.

See TUR YD 244, 176b.work, he may interrupt it if he wishes.
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RAMBAM, Hil. Talmud Torah 6:2, holds with the second definition: the

craftsman is not required to interrupt his work. Since RAMBAM does not make
he does not

See Beit Yosef to TUR loc.7 ’ KC1

ci t.

53.d. — follows RIF to

The halakhah follows Issi b. Yehudah, who agrees with R. Yose Ha-Galili. Thi s

leaves us with two categories before whom to render honor: seivah and hakham
(who need not be old). See TUR YD 244, 176a.

RAMBAM, Hil. Talmud Torah 6:1, requires that we render honor before any
scholar. Does this include the young scholar, following R. Issi? Yosef Karo

(Kesef Mishneh ad loc. and Beit Yosef to TUR loc. cit.) believes that it does

Note, however, Karo's words in Beit Yosef:

. This ruling must be interpreted into

the words of the Mishneh Torah; it is stated explicitly in ROSH.

n 3 p t  i 51 m54. — follows RIF to xini7 3 ’0-11

Rav Ashi's statement in Baba Batra 120a makes the honor bestowed upon a sage

or an elder conditional upon whether he is in this quality.

ROSH cites the RASHBAM commentary on this passage in Baba Batra, where the

various combinations of sage vs. elder are discussed (e.g., a zaken muflag vs.

which takes precedence in a yeshivaha hakham who is not muflag and so forth:

or at a banquet?). See TUR YD 244, 177b.

RAMBAM does not deal with this halakhic detail of precedence between sage

should read "RASHBAM"."RAMBAM"and elder. See Beit Yosef:

Refers to reader to Hilkhot Ha-ROSH55.a. — follows RIF.

Ketubot 11:2.
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the distinction between one's own work and work done for others, 

bring the first definition of

and that RAMBAM does follow R. Issi, even though RIF, fol. 14a, apparently 

holds against Issi's view.32

no 1DK

 "□onn ’-13-172 rx-i3 701



xnn55.b. — follows RIF.

56.

R. Yanai (33a—b) which allows a scholar to rise before his teacher only at the

time of the morning and evening prayers. RIF interprets the R. Elazar

statement on 33b as contradicting that of R. Yanai, and he rules that the

halakhah follows R. Elazar.

RAMBAM, Hil. Talmud Torah 6:8, follows R. Yanai. See TUR YD 242,

173b-174a.

57. If the son is his father's Torah— not in RIF.in1? x’yn’x

teacher, who rises before whom? Since neither of these questions is settled

in the Talmud, ROSH rules that both rise. He cites the case of R. Meir of

Rothenburg, who reportedly avoided his father as a means of preventing this

situation from occurring.

RAMBAM, Hil. Mamrim 6:4, does settle the question: the son rises before

the father, and the father does not rise before the son. RaN, fol. 14b,
ascribes this ruling to R. Hananel as well as to RAMBAM, and he suggests that

).this ruling is based on Yerushalmi Kiddushin 1:8 ( 611 RaN prefers

the clarity in the Yerushalmi (the question is settled there) to the doubt

expressed in the Bavli (here and on 31b, the parallel to the Yerushalmi story

The Bavli obviously does notof R. Tarfon showing deference to his mother.

regard this story as halakhically authoritative; see Kesef Mishneh ad loc.).

— follows RIF.58. in1? x’yD’x

— follows RIF to59. 7 n ■»  x"IDX

The procedure for rendering honor to scholars in Horayot 13b differs from the
, explains that the HorayotTosafot Ha-ROSH 33b,one here on 33b.  □n
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See also BaH YD 240, 169b, who offers a different defense of RAMBAM*s 

posi tion.

ddVk o-i — Alfasi, on fol. 14a, does not cite the statement of



thoroughfare.
RAMBAM, Hil. Talmud Torah 6:6, makes the distinction between how to

render honor when one sees a scholar (=33b) and when "a scholar enters"

ha-mi drash.

Tosafot comment.

60.a. — follows RIF.

60.b. yin — add*explanation to RIF.I’i’r

61. n" n — follows RIF.

62. — follows RIF to

= Tos. Has-ROSH 37a, R. Tam derives from the Yerushalmi (Orlahyin

3:3, 63b) that orlah, ki'layim and kerem revi1 i apply to Gentile property as
well as our i.e., we can derive no benefit from the orlah, etc. ofown:

Gentiles. He makes the same deduction from Yebamot 122a. See also Tosefta

R. Peter^ cites proof for thisDemai 5:2, M. Orlah 1:2, Tosefta Orlah 1:5.

position from Tosefta Terumah 2:13.

With this in mind, Tosafot must find a means to permit the practice of

drinking wine made from grapes grown by Gentiles in the Franco-German

These vineyards are planted and grafted in such a way that theircommuni ties.

The passage from Sifra (to Leviticus 19:23) seems to permitproduce is orlah.
the planting of grafted vines, but Sotah 43b implies that this is the position
of R. Eliezer b. Ya'akov, and the halakhah does not follow his view.
Moreover, even R. Eliezer would agree that the current method of planting

Tosafot resolves thegrafted vines does come under the prohibition of orlah.
The prohibitionsee M. Orlah 1:5 and R. Shimshon of Sens ad loc.confli ct:
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procedure referred to the ancient beit midrash where the students sat in rows, 

while the procedure in 33b is that of rendering honor to a scholar on a public

(=Horayot), but he did not make Tosafot's historical point concerning beit 

Kesef Mishneh ad loc. must clarify this point based on the

751- 3F75 TFH7D O’y-IT ’X'JD
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against the planting of grafted vines refers to vines that have been severed
If "new" vines are planted while remaining connectedfrom the original plant.

to the old stem, the law of orlah does not apply to them.

Moreover, Tosafot rules that grafted vines outside the land of Israel are

However, Jews also customarily drink wine grown from Jewish-owned vinyards,

and these cannot be permitted under the rubric of safek orlah. ROSH concludes
that we follow the opinion of R. Eliezer b. Ya'akov in Sotah 43b. While it is

true that the halakhah does not follow him, this refers to neta revi1 i; with
Thus, all grafted vines outside of the

The safek

orlah argument is unnecessary.

This agrument is also made by RAMBAN; see RaN, fol. 16a. Like ROSH,

RAMBAN links this permit with the practice of drinking wine made from grafted
Beit Yosef YD 294, 240a, declares that ROSH would surely havegrape vines.

mentioned RAMBAN's name had he seen his argument; as it is, ROSH must have

arrived at the same intellectual process by means of divine inspiration. See

It is true that various poskimMordekhai to Rosh Ha-shanah 9b, no. 704.

turned to the same passage in order to permit the use of grafted vines. Yet

it is highly improbable that ROSH's comments in Hil. Orlah are original with

him, despite the fact that he writes as though these are his words alone.

RAMBAM, Hil. Ma'akhalot Asurot 10:11-12, codifies the rule of safek

He also rules in accord with M. Orlah 1:5 that a vine that is not
-

286

respect to orlah, we do follow him.

land of Israel are permitted and exempt from the law of orlah.

permitted because they are but safek orlah; see Kiddushin 39a.

This ruling must be compared with that of ROSH in HiIkhot Orlah, n. 5.

There, the Tosafot ruling concerning safek orlah is ascribed to R. Yizhak.

orlah.

severed from the old stem is not subject to orlah; see Hil. Ma'aser Sheni

The Sifra passage 

deals with the case of "new" vines that remain connected to the old stem.



10:14ff. He does not, however, express the ROSH/RAMBAN position that all
grafted vines outside the land of Israel are exempt from orlah (=R. Eliezer b.
Ya'akov). See RASHBA, cited in Beit Yosef loc. ci t.: this total exemption is

indeed the logical implication of the ROSH/RAMBAN ruling.

63. — follows RIF; adds Talmud's explanation.3 no

64. — follows RIF.

65. n" n
Tos. Ha-ROSH 40b, R. Hananel, citing Yerushalmi Ma-aserot 3:2

(16a), defines the condemnation of the one who eats in the marketplace as

referring to the hotef, he who seizes food from shopkeepers. Tosafot objects:
such a person is a thief, even if he eats the stolen food at home. The

baraita must come to tell us something else. Various attempts are made to

define "the one who eats in the marketplace" as something other than a thief

(while still contemptible). R. Tam defines him as one who eats his meals in

the marketplace, not necessarily by stealing food from shopkeepers. See TUR

HM 34, 54b-55a: both R. Hananel and R. Tam are cited.
RAMBAM, Hil. Edut 11:5, disqualifies "one who eats in the marketplace"

He makes no distinctions between hotef and others; there isfrom testimony.

no mention of one who eats meals in the marketplace as opposed to one who
it is impossible toSee Beit Yosef to TUR, loc. cit.:snacks there.

determine from the wording in the Mishneh Torah whether RAMBAM follows the R.
See also Kesef Mishneh to Hil. Edut 11:5.Tam position or another view.
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— follows RIF to 
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NOTES TO KIDDUSHIN, CHAPTER ONE

and
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774, and Resp. Ha-Meyuhasot Le-RAMBAN, n. 130.
. See also Magid

iiSee Hil. Ha-ROSH, Baba Mezia 8:11, and Pilpula Harifta, n. 8, as well as 
S. Asaf, Tekufat Ha-Geonim ve-Sifrutah (Jerusalem, Mosad Ha-Rav Kuk, 19), p. 
233.

12TUR EHE 31, 58b, presents another reading of Hil. Ha-ROSH on this point.

l^Hagahot Maimoniot, Hil. Ishut 5, n. 10, cites this view in the name of 
Rabeinu Yehudah and its refutation in the name of R. Yizhak.

l^Baba Mezia 81b-82a.

15R. Tam rejects alternative definitions for this "sakhar"; it can mean 
only "the power to use it for the purpose of kiddushin".

16Korban Netanel, n. 6, citing Ketubot 102b, holds that ROSH believes that 
Rav Ashi is in accord with Rava and Ravina. Actually, ROSH states merely that 
Ketubot 102b contradicts the position attributed to Rav Ashi in our sugya. 
Thus, no proof whatever may be cited from Rav Ashi's statement.

/ ^According to the reading preserved in Beit Yosef EHE 26, 48a, 
Hagahot Ha-BaH, n. 7.

20n the other hand, RASHBA, Hiddushim 5b, favors the R. Hananel position.

3Magid Mishneh draws his position from RASHBA, Hiddushim 5b. RASHBA 
attributes to Tosafot and RABaD the view that the kiddushin is valid in any 
situation in which a woman gives kesef kiddushin to adam hashuv. RIF and 
RAMBAM, he says, adopt this position only within the special circumstances 
described on 7a. See also Resp. RASHBA, I. n. 613.

^See also R. Yeruham, Venice ed., 181c.

5Resp. RASHBA, I, n. 7„.r. ____1.
RIVASH (Resp., n. 266) attributes the opposite view to RAMBAN. 
Mishneh, Hil. Ishut 3:1.

6The R. Yeruham position is apparently that which appears in Venice ed., 
181c. The reference to RIF and RAMBAM does not appear in our text.

?RaN himself does not accept this position. RASHBA and RITbA, Hiddushim 
6a, do accept it as an explanation of RAMBAM's ruling.

^RASHBA, Hiddushim 6b, provides a variant reading: imx’ kd® 
h s 5 p 5 rwx , This would support the statement in 

Tosafot/ROSH that this transaction is not truly halipin. RaN, fol. 2b, 
attributes this reading to Hai Gaon.

^RASHBA, loc. cit., does interpret RAMBAM as agreeing with the 
Tosafot/ROSH position. This, however, is a minority view among the poskim.

l°See also Ozar Ha-Geonim, Kiddushin, "Perush R. Hananel", p. 10.

See Hil. Ha-ROSH, Baba Mezia 8:11, and Pilpula Harifta,



__ • in mui uca u ui r\ w 11 id uicai ij i n ci i ui 9 uiic iiiomici
Torah does not engage in the kind of discussion/analysis attributed here to

n. 1.

R. Moshe

Hananel.

30siddur Rav Amram (Goldschmidt ed.), p. 7.
xn n

student of RASHBAM and R. Tam, of Austria; see Urbach,
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29But see Korban Netanel, n. 300. 
consistently, 
recite a benediction here, 
commandment.

ROSH does not apply this rule
See also TUR, who adds that thee is no place for the kohen to 

The father is the one who performs the

33r. Peter, a 
Ba'alei Ha-Tosafot, pp. 223-225.

31See also Tosafot, Rosh Hashanah 33a,

32RAMBAN, Hiddushim 33a, feels that RIF in fact rules according to R. 
Issi.

l?See Ozar Ha-Geonim, Kiddushin, Teshuvot, p. 15.

l^See Halakhot Gedolot (Warsaw ed., 84a; Hildesheimer ed., p. 215), where 
the word one figures prominently in this halakhah. The word kohdo 
in RAMBAM is perhaps an allusion to the discussion in Halakhot Gedolot.

19The word "RAMBAM" in our text of ROSH is clearly in error; the Mishneh

RAMBAM. See Beit Yosef EHE 33, 60b.

2°RaN, fol. 6a, also does not cite him.

21See the note of R. Eliahu of Vilna to ROSH,

22Since RIF himself accepts this stringency (see 1:17c, above), we might 
well ask why he does not resort to it here. See Korban Netanel, n. 1.

23r. Barukh, a student of R. Elazar of Metz, 13th-century; 
Ha-Kohen, 12th-century Lunel; Itur; R. Shimshon of Sens.

24See Baba Mezia 83a, and Tosafot, nsivn

25The answer to this question would depend upon whether Karo wrote Kesef 
Mishneh before he wrote Beit Yosef. Unfortunately, this question defies a 
simple answer. See Yad Malakhi, Kelalei Ha-Rav Ha-Magid etc., n. 7; Azulai, 
Shem Ha-Gedolim, SefaMm, "Be11 Yosef"; and L. Greenwald, Ha-Rav R. Yosef Karo 
u-Zemano (New York, Feldheim, 1954), p. 182.

2®See Korban Netanel, n. 200.

2?See also Yam she! Shelomo, Kiddushin 1:42.

28rasHBA (Resp., I, n. 200 and n. 758) attributes this ceremony to R.



L. Tractate Baba Mezia, Chapter One

1 .a. — follows RIF, along with a short passage of

= Tos. Ha-ROSH 2a, 7 ’ Tmx

. Since both claimants have physical possession of the garment,

the court must order its division. We do not rule "let it belong to the

~I3X □"»'? KI ^3strongest" ( ), as we do in Baba Batra 34b. Accordi ng

to Tosafot (R. Tam), in the Baba Batra case neither claimant has physical
possession of the disputed boat; thus, there is no legal basis for a decision
to divide the boat. A court cannot prevent an individual from taking
possession of property whose ownership is unknown. The one who is strongest
will probably be the one who can supply proof as to his rightful ownership of
the boat. In our case, where each claimant has physical possession of the

would be tantamount to allowinggarment, a decision of
ROSH adds that the rule of division applies even inone to rob the other.

cases where only one of the claims can be valid and where the other must be
fraudulent. whenever we can say that bothThe majority position is:

claimants may have taken hold of the object simultaneously—even though one of

them must be making a fraudulent claim—the property is divided and an oath is

if both claimantsThe general rule is this:required of the claimants.

possess the object, it is divided by oath; if neither has possession, the

(37a).

Yizhak, whereas RAMBAN disagrees:
lying, the disputed object is held in escrow by the court until proof of

He makes no

strongest takes possession; if one has possession, the court is not authorized 

to take it from him (with the exception of the case in M. Baba Mezia 3:4

TUR HM 138, 70a, presents the ROSH's view as based on that of R.

whenever one of the claimants is certainly

RAMBAM, Hil. To'en 9:7, codifies the rule from our sugya.
290

his own commentary, to 

n’k:

ownership can be supplied.1

131 o’Vxn □
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rules that in all such cases, we divide the object by oath. It should be

noted that RAMBAM does not explicitly deal with this dispute. It is therefore

possible to interpret him as disagreeing with the Tosafot/ROSH view: see

Hagahot Maimoniot, n. 7.

l.b. — follows RIF to Venn nil

= Tos. Ha-ROSH 2a, . Tosafot asks why they ’ 3-1

first claimant does not simply take the half of the garment conceded to him by

the second claimant and thus limit the scope of his oath to the other half,

whose ownership is disputed. The answer is that the beit din is allowed to

expand the scope of the oath (he must swear to ownership of no less than

three-fourths of the garment, rather than to merely one-fourth) in order to

The judge may insist that a claimant swearincrease its deterrent power.

specifically concerning every possible issue on which he may be lying; the

Such specificity in the oath is a greater deterrentclaimant cannot protest.
to falsehood than a general formulation which does not explicitly mention the
claimant's fraud.

RAMBAN, Shitah Mekubezet, fol. 2a, presents a different explanation for

Technically, we should restrict the oath to only thatthe mishnah's ruling.

In this case, the monetary value of thehalf of the item under dispute.

Moreover, if the claimant swears concerninggarment has yet to be determined.

concedes to him.2

RAMBAM,
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one-fourth of the garment, he may mean that portion which the other claimant 

At any rate, RAMBAN does not regard this oath as a measure

distinctions between the case where one of the claimants is certainly lying 

and the case where both claimants might have taken possession simultaneously. 

Magid Mishneh concludes from this that RAMBAM rejects the RAMBAN view and

designed to prevent fraud.

Hil. To'en 9:8, has his own explanation for the nature of this

’ 'jw nV no nnix
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The claimant swears an oath only over that part of the garment which heoath.

will receive as a result of the litigation. The RAMBAM does not explain this

rule on the basis of the judge's authority to include every possible aspect of

fraud in the oath sworn by the claimant.

l.c. — follows RIF.

2. — follows RIF to KnVyn nny "ikuzd1 2 n

= Tos. Ha-ROSH 2b, ROSH states that both RIF and RASHI•»in3 3

(2B, ) agree that the seller is relied upon to identify the

litigant to whom he sold the object in dispute—even if he took money against

his intention from the other litigant—provided that the object is still in

the seller's possession. But if the item is no longer in his possession, he

cannot claim "I sold it to so-and-so" if he took money from both of them. He

claim that he intended to sell it to the other and that the one litigant
Moreover, if the item is not in his possession butforced the money on him.

he received money from only one of the litigants, he may make the same claim.
This is based on the deduction that, if the item is not in his possession, the
seller may not claim he intended to sell it to one of them if he has received

If the item is noROSH/Tosafot find a difficulty in this.money from both.
longer in his possession, why is the seller any more reliable than any other

the litigants?
supports the Tosafot/ROSH attack.

leads him to conclude that theis difficult. His reading of

seller is believed if he knows to whom he sold the object, even if he no

He also is forced to interpret the mishnah in alonger possesses it.
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deduces from their position that, if the object is still in the seller's 

possession and if he received money from only one of the litigants, he may

4>i

witness to identify the buyer, even if he has received money from only one of 

The Tosefta passage (Baba Mezia 1:6) cited by RIF also

Moreover, RIF's reading of the Gemara on 2b
J
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one.

Therefore,

We should follow R. Hananel's

interpretation in Kiddushin 74a. As long as the object is in the seller's

possession, he may say "I sold it to so-and-so", because if he wished, he

could still give it to that person. This m 2 argument does not apply if the

seller no longer possesses the object; that he "knows" to whom he sold it is

legally irrelevant. Of course, the Gemara's suggestion: II Let us see from

whom he received the money" might lead to an opposite conclusion, but the

Tosafists resolve this possibility. R. Yizhak says that this statement refers

We ask them

since their dispute really concerns whether the seller intended to sell the
litigant A or B, regardless of which gave him the money. R. Tam says that we
ask the seller. True, he is not automatically believed if the object is no

longer in his possession. But his testimony is sufficient to allow one

litigant to take half of the object without an oath and to require the other

to swear a Toraitic oath.

"I intended to sell it toROSH concludes: the seller cannot say:

so-and-so", even if he possesses the object, because a mi go is not acceptable

If the seller is the only source ofwhen witnesses (the court) are available.

information that he received money from both litigants, he is believed to say:

"I intended to sell it to so-and-so", on the basis of R. Hananel's mi go. If

intended to sell it to the other.
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to the believability of the litigants, not that of the seller.
which one gave the money to the seller; we assume that they will not lie,

i
difficult fashion, i.e., that it refers to a found object and not a purchased 

It is better, says ROSH, to interpret the mishnah in its plain sense, 
that it refers to sale as well as the finding of a lost object.
the seller is not relied upon when the object is no longer in his possession, 
even if he knows to whom he sold it.

he received money from only one litigant, the seller may not say that he
If he no longer possesses the item, if he



received money from one litigant (according to the testimony of witnesses or
of the litigants), that litigant receives it.
from both, he cannot say:

He
one

to say: According to ROSH's
interpretation of RIF, the seller does have this right. Kesef Mishneh ad loc.
posits that RAMBAM follows the R. Hananel/ROSH view: even if the object is in
his possession, the seller who has received money from one litigant may not
claim that he intended to sell it to the other (on the grounds that the court

io does not apply. BaH, HM 222,

94b, also concludes that RAMBAM follows R. Hananel. Bedek Ha-Bayit, 94b,
objects to the deduction made by ROSH concerning RIF: even Alfasi, according
to Karo, follows R. Hananel on this issue. Thus, it makes no difference
whether Karo says that RAMBAM follows RIF (=Beit Yosef, 94b) or R. Hananel
(=Kesef Mishneh). Clearly,TUR, however, does not mention RAMBAM at all.
RAMBAM must be deduced into saying what R. Hananel and ROSH say. He mentions
nothing at all about the mi go argument, which is the basis for the ruling that

the seller may claim that he wanted to sell the object to the other litigant.

1, must add the reference to mi go to RAMBAM'sn.
ruli ng.

we rely upon the sellerall. For him, RAMBAM means exactly what he says:
Tosafot and R. Hananel introduce

the element of mi go into the debate.
Other poskim discuss the issue of the sellerRAMBAM simply does not respond.
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RAMBAM, Hil. Mekhirah 20:4, states simply that the seller may identify 

the rightful buyer as long as he (the seller) still possesses the object.

Indeed, Hagahot Maimoniot,

It is instructive that Magid Mishneh does not mention this subject at

does he have the right, as long as the object is in his possession, 

"I wanted to sell it to the other"?

only when the object is in his possession.4

This creates legal elements to which

And if he received the money

"I intended to sell it to so-and-so."

does not explicitly refer to the case where the seller received money from 

li tigant:

is a witness to the transaction and the m



who has received money from one litigant on the basis of R. Hananel’s mi o

pri nciple. Subsequent commentators must read this principle into the words of

the Mishneh Torah.

,121013.

Deuteronomy, ch. 188.

oath. A difficulty is
if one who leases

a cow subsequently lends that cow to another, should the cow die of natural
causes, the lessee swears an oath to that effect and collects the value of the
cow from the borrower. Cannot the borrower testifyWhy the need for an oath?
that the cow died of natural causes and thus exempt the lessee from the oath?
ROSH answers that the mishnah deals with dina, the Torah law. The lessee is
required, in general, to swear that the cow died naturally, and there are
times when he cannot find proof to this effect in order to exempt himself from

Likewise, there are times when the borrower also cannot testify tothat oath.
Another difficulty is brought from Baba Mezia 36a, but ROSHthis effect.

rejects this on the grounds that one witness, although he may be able to
exempt a litigant from an oath, cannot exempt him from financial liability.
R. Yonah raises a difficulty from Shevuot 45b, where we learn that a bailiff

deed may exempt himself from an oath
If R.to the trustor® if he returns the trust in the presence of witnesses.
ROSHMeir is correct, why do we require "witnesses", when one would suffice?

" in that passage is a customaryreplies that the word " d’iv
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Proof is also cited from the R. Hiya statement on 4a. 
raised against this position from M. Baba Mezia 3:2 (35b):

R. Meir of Rothenburg supplies support for 
this view from the midrash on Deut. 19:15; see Shevuot 40a and Sifre

— from the position of R. Tam in 1:2, ROSH deduces 
that the testimony of one witness can exempt a litigant from an oath which he 
is otherwise required to take.

whose receipt of a trust is attested by a

If one witness may require a claimant—who is presumed 
innocent—to swear an oath, then certainly one witness may exempt him from an 

5



linguistic usage and should be interpreted as "testimony", i ,e., whatever type

of testimony that may exempt him from the oath. On similar grounds, ROSH

rejects another difficulty raised by R. Yonah, from Shevuot 45a (M. Shevuot

7:7). See TUR HM 87, 179a; HM 75, 156a; and 84, 174b. Nimukei Yosef, fol.
la, writes that RAMBAN (see Mi 1hamot, fol. la) distinguishes between a
rabbinic oath, from which one is exempt on the testimony of one witness, and a

Toraitic oath, from which one witness cannot provide exemption. RaN, says

Nimukei Yosef, supports the view of R. Meir.

RAMBAM, Hil. To'en 1:1, rules that one witness may require an oath; he

says nothing concerning the power of one witness to exempt a litigant from an

Sefer Terumah, sha'ar 21, ch. 5, implies that RAMBAM does notoath. Indeed,

accept the R. Meir position.

At the very least, this halakhic

It originates in the

Tosafist school.

=printed Tosafot, 4a,— not in RIF.4.a. ins

Explanation of why the Talmud does not attack the binyan av of R. Hiya.

RAMBAM, Hil. To'en 4:10, presents the same halakhic ruling.

- = Tos. Ha-ROSH 3b, K’FIK4.b. K’nx

The be it din may require the defendant to swear an oath on extraneous matters

Support is brought from

: Tos/ROSH follow RavShevuot 49a. See RASHI, Shevuot 49a,
According to RaN, Shevuot, fol. 33a, RIFHuna as against Rav Hisda.

TUR HMinterprets the Huna/Hisda "controversy" as not a controversy at all.

296

Yosef and BaH ad loc.
RAMBAM, Hil. Sekhirut 11:9, rules on this subject, but the interpretation

even though the plaintiff does not demand this.
I*? r.ins’?

n n k -i y

Beit Yosef, in Bedek Ha-Bayit HM 75, 156a, also 

seems to place RAMBAM against R. Meir.? 

ruling is not mentioned at all by RIF and by RAMBAM.

94, 202b, follows the Rav Huna position as understood by Tos/ROSH; see Beit



-

is far from clear. Magid Mishneh understands him to say that in no case does

sugya as does RIF (according to RaN): The words mean that
the court suggests to the defendant that he may retain possession of the
disputed items by means of an oath. It is not, therefore, a permit for the
court to require the defendant to swear to claims which are not part of the
plaintiff's demand. In Hil. To'en 1:12, RAMBAM states that the plaintiff is

the one who requires a gilgul shevuah; from this we might deduce that the

court may not make this requirement if the plaintiff does not. At any rate,

none of the poskim and commentators read the Tosafot/ROSH view into the words

of RAMBAM;

4.c. 7~ir o p t mn

R. Hiya's view implies that the testimony of

witnesses is always equivalent to the confession of the defendant: an oath of

always required concerning that part of the claim which he does not admit.

Yet Rav Hisda states that a defendant who denies a witness-supported claim

concerning an item held in trust is not an acceptable witness in other cases,

This does not apply to theostensibly because he is regarded as a liar.

defendant who denies a claim concerning a loan, inasmuch as we know that he is

Since themerely buying time until he can collect the money for repayment.
trustee has no such extenuating circumstance on his behalf, why should he be

Why should we believe the oath of an established liar?made to swear an oath?
Tosafot answers that an oath is required in the case of the trustee as well.

See TUR HM 75,The difference is that the plaintiff swears the oath.
155b-156a.
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Rather, RAMBAM must interpret the 
l1? nnnsV

the beit din require a gilgul shevuah if the plaintiff does not demand one. 

Kesef Mishneh objects that RAMBAM would not follow the view of the pupil 

(Hisda) against that of his teacher (Huna).

see Nimukei Yosef, Baba Mezia, fol. 2a, and RaN, Hiddushim, 3b.

’bi — not in RIF. = Tos. Ha-ROSH 4a,



!

RAMBAM, Hi 1. To'en 4:10, deals with the question of the creditor vs.

He does not mention the case of the trustee who denies thedebtor.

witness-supported claim. In Hil. To'en 2:2, he follows Rav Hisda that the

trustee may not serve as a witness, but he does not rule as to whether no oath

at all is involved in his case or whether the plaintiff swears the oath.

5.a. - = Tos. Ha-ROSH 4a,HOX 1 ROSH

summarizes the Talmudic sugya (Alfasi's treatment is on fol. 4a). The

halakhah follows Rav Sheshet, based on Baba Mezia 98a and 100a. ROSH utilizes

Tosafot to buttress the halakhic decision. RAMBAM, Hil. To'en 1:3, rules

likewise.

5.b. nuro  n 1 — follows RIF; adds citation of Shevuot 40a.

6. — follows RIF; adds another reason to support the viewn
that all sides are in accord if the borrower says

7.a. — follows RIF tox inn
Tos. Ha-ROSH 5a, . Although R. Zeira expresses some doubt as
to whether the halakhah follows the position of R. Hiya (on 3a: witnesses who
support part of plaintiff's claim produce the same legal result as defendant's
partial admission of that claim), proof may be cited for his view: Baba Mezia

Moreover, R. Hananel also rules in favor of R.35b, Shevuot 39b and 40b.

do not indicate that theHiya, stating that the words ’ xxn’x

halakhah does not follow a certain view.

RAMBAM, Hil. To'en 4:10,

Perhaps RAMBAM is uncertainThis approach troubles Lehem Mishneh ad loc.
; this may be the reason that Hagahotabout the words

10, reproduces the Tosafot/R. Hananel tradition here.Maimoni ot, n.

— ROSH refers to the discussion in Shevuot7.b.
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RIF does not clearly state the decision here.

rules according to R. Hiya on the grounds that "all the geonim rule" that way.

"two".

Kixt’x ysnu’oi

■»’DX ~IDX

xn’x ’x



namely, that no monetary loss is required (see

Tosafot, Shevuot 41a,

Rav Hai Gaon

rules in favor of the second view (that a monetary loss must be involved);

Alfasi follows the first view; R. Tam "did not protest" against judges who

proceded according to the first view, although in principle he requires

monetary loss for such an oath.

RAMBAM, Hil. To'en 1:3, makes no distinctions: the defendant swears

shevuat heset whenever he denies the entire claim.

Clearly,

however, RAMBAM does not address the issue of monetary loss. Poskim prior to
and subsequent to his time see the issue of monetary loss as central to this
halakhic question. RAMBAM must be made to address this point, since his own

formulation does not. Although his halakhic conclusion may be fully in

agreement with that of ROSH, his words contribute nothing to the analysis and

debate of this issue.9 Perhaps for this reason, ROSH cites R. Tam, Alfasi and

Hai Gaon—but not RAMBAM—on this disputed question of halakhah.

— commentary to RIF, based on RASHI, 5b, k n 3 ? m8. □ m

n ■> > p t d ■» m — follows RIF.9.a.

"H H2 “lU’DX— paraphrases Gemara to9.b.

Comments on RIF, who does not cite the Talmud's conclusion that we do not

regard one who is suspect of theft to be automatically suspect of lying under

Nevertheless, this does not conflict with the Abaye position, which RIFoath.

there are witnesses to establish that suspicion.
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40b-41a, concerning whether a shevuat heset may be demanded if no monetary 

loss is involved. He rejects the notion that our sugya provides support for 

the "first" view in Shevuot:

jxot ). Nevertheless, since the setam Talmud 

supports the "first" view in Shevuot, we follow that approach.

Beit Yosef HM 75, 156b, 

reads RAMBAM as following the first view of R. Naham cited above.8

does not cite, since Abaye does not hold one to be suspect of theft unless

In short, Abaye (and the

VO’J’ HT



RAMBAM, Hil. To'en 9:7, cites R. Yohanan's explanation for the mishneh.

explanation, which ROSH includes.

are found in TUR HM 92, 197b.

10. — follows RIF.

11.a. n’Vn’3— follows RIF to = Tos.vino’V5

xnonHa-ROSH 6a, . The Talmud interprets R. Zeira's problem as a

situation in which two litigants had previously shared physical possession of

Told to divide it between themselves, they return with the garmenta garment.

in the possession of one of them. The other litigant is not believed if he
"I still claim ownership"),

unless the rental agreement takes place in the presence of witnesses. Tosafot

concludes that the second litigant is believed if he claims that the first

litigant seized the garment by force while the two of them were in the process

of di vi di ng i t. See TUR HM 138, 71a.

RAMBAM, Hil. To'en 9:13, explicitly rejects the claim of the second

litigant that the first seized the object from him. See Hagahot Maimoniot, n.

40. See Magid Mishneh ad loc.; RAMBAN, Hiddushim, 6a; Nimukei Yosef, fol. 3a.

11.b. — follows RIF to

Therefore, says ROSH, theR. Zeira's question is not answered by the Talmud.

court does not confiscate the object from the possession of the one who seized

RAMBAM, Hil. To'en 9:12, presents the same ruling, but for a different
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Talmud) do not reject R. Yohanan's explanation for the oath demanded by the 

mishnah.

RIF does not mention the claim "he seized it from me" in this instance.
71 ■» *? KD’BI’K kV

This, according to Hagahot Maimoniot, n. 8, means that RAMBAM rejects Abaye's 

The legal implications of this explanation

claims "I rented this garment to him" (i.e., 

inasmuch as he is unlikely to rent a garment to a man he regards as a thief



F

He regards the original silence of the second litigant as equivalentreason.

to admission that the first litigant actually owns the object which he seized.

TUR HM 138, 70b, present RAMBAM's reasoning behind this law, although in Kizur

Piskei Ha-ROSH he explains the ruling on the basis that the Talmud does not

resolve the problem. BaH, ad loc., is aware of the difficulty of RAMBAM's

the original silence of the second litigant is not reallyargument: an

admission of the first litigant's claim, inasmuch as he subsequently does

In BaH *s view, the explanations of RAMBAM and ROSH arechallenge that claim.

not identical and, indeed, incompatible.
12. — follows RIF, with interspersed commentary.-xmn

13.a. o’? i y If a kohen seizes an animal on the— not in RIF.

strength of his claim that it might be a first-born, the court confiscates it

from him.

If his claim is doubtful (shema), the originalcontrary is supplied.

See TUR YD 315, 258b.possessor of the animal is still the presumed owner.

RAMBAM, Hil. Bekhorot 2:6 and 5:3, rules that the kohen may keep the

Kesef Mishneh toanimal which he seized on the strength of his shema claim.

2:6 explains the theoretical basis of RAMBAM's ruling: we follow Rav Hamnuna

See also Beit

— follows RIF to
. The oath in this case applies as well to= Tos. Ha-ROSH 7a,

The oaththat part of the object which each of the litigants possesses.

wn 1Tosafot does not read " " in the text here.
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Seizure is valid only if the claim is certain (bari); in that case, 

the kohen becomes the legal possessor (muhzak) until such time as proof to the

cannot refer only to that part which lies in dispute, since our mishnah 

already states that the oath deals with "the remainder' of the garment.

on 7b and disregard Rabah's rejection of Hamnuna's conclusion.

Yosef and BaH to TUR, loc. cit.^

RD’Y’nn □"> ’in



RAMBAM, Hil. To'en 9:9; rules that the oath refers to that part of the

object which neither litigant holds.

See Magid Mishneh ad loc.

ed., 91c).

13.c. — explanation of the word

14.

15. — follows RIF to The rule thatn" n

creditor and debtor divide equally the amount shown on the promissory note

which both of them hold applies only when both of them grasp the toref or when

both of them grasp the tofes.

the date written on it is worth more than a note which has no date. See TUR

HM 65, 114b.

RAMBAM, Hil. Malveh 14:14, does not draw this distinction. Magid Mishneh

ad loc. attributes the ROSH position to RASHBA. Apparently, ROSH follows the

position of R. Elazar on 7b, while RAMBAM and RIF accept the R. Yohanan view;

RASHI, however, holds that this might not be a dispute at all (7b, ’xpn

Whatever the reason, ROSH presents a different halakhah than don-rin ).
rif/rambam.

The halakhah follows Rami bar Hama: two16.a. — not in RIF.-'ZJN

ownerless object both acquire

ownership, since each one takes hold of it with the intent that the other

This proves that this law cannot apply if one ofacquire half of the object.

the individuals is a deaf-mute, since a deaf-mute cannot acquire ownership in

RAMBAM rules likewise, Hil. Gezeilah 17:3-4.this way.
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RAMBAN, Hiddushim 7a, attributes the Tosafot view 
to RABAD as well, while RAMBAM is in agreement with Halakhot Gedolot (Warsaw

If one of them is holding the toref, however, 
he gets a larger share of the amount specified in the note, since a note with

— follows RIF, with interspersed commentary.H
j"n

The litigants may require a gilgul 

shevu'ah of each other concerning the part of the object which each possesses.

individuals who simultaneously pick up an



16.b. z3 no

The Talmud

upon an

animal acquires ownership of it.

□ 1

). The mishnah is superfluous for this, as well; thus, it really

teaches that when two individuals ride and guide and animal, both of them

acquire ownership. We do not say that the first one takes precedence over the
second. See TUR HM 138, 71a, and Beit Yosef ad loc. See also TUR HM 197,
33a-b.

In Hil. Gezeilah 17:7, Magid Mishneh declares that
RAMBAM regards riding by itself as sufficient to acquire ownership of the
animal, as against those who rule, as does ROSH, that the requirement is for
"riding and guiding".12

ROSH continues his analysis of the halakhic17. — not in RIF.T ’ xi

implications of M. Baba Mezia 1:2. An animal is acquired when the new owner

asserts his control in the manner in which these animals are customarily

For example, a camel is acquired when the owner draws it towardsguided.

As to the question of

the

Talmud on 9a records that one of these methods is effective but does not

ROSH concludes that this doubt
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Shmuel, however, states that riding does not 

acquire ownership, and that the "riding" of which the mishnah speaks is the

in the possession of its original owner.

however, the possessor becomes the presumptive owner, even though he takes

decide between the two possibilities.

invalidates such acquisition with respect to sale or gift; the animal remains 

In the case of an ownerless object,

himself; a donkey is acquired when it is driven.

reverse methods (is a camel acquired by driving or a donkey by drawing?),

— ROSH declares that M. Baba Mezia 1:2 is superfluous, 

inasmuch as we can derive the same law from the previous mishnah. 

states (8b) that the mishnah comes to teach that the act of riding

act of riding while holding the reins and guiding the animal (

RAMBAM, Hil. To'en 9:7, does not make this distinction between "riding" 

and "riding and guiding".



r

possession of the animal by a non-customary act of asserting control.

RAMBAM, Hil. Gezeilah 17:5, rules that in the case of an ownerless

camel. Bei t Yosef HM 197, 33a, explains that RAMBAM resolves the doubt ••

expressed in the Talmud on 9a: i .e

Thus, either method suffices with a donkey,
but a camel is acquired only by means of the customary act of control:
drawi ng. See also Magid Mishneh to Hil. Gezeilah 17:5. Moreover, Beit Yosef

concludes that for RAMBAM, either method suffices to acquire ownership of an

animal; it is only in the limited situation described in the Talmud (one

person draws the camel while the other drives it) that we favor drawing over

dri vi ng. Ultimately, therefore, RAMBAM and RIF follow the basic rule as

described in M. Baba Mezia 1:2: no distinction is made between

and , although RAMBAM takes the debate on 8b-9a to be ofninjn

ROSH, as we have seen, does distinguish in a basicsome halakhic import.

sense between these two methods of acquiring ownership.

— ROSH continues his treatise on the acquistion of18.

animals. Normally, one does not acquire an animal by riding it along a public

thoroughfare; this is considered a contemptible act, and thus it is not the

"customary" way in which people control the animals that they own. Certai n

persons (the upper class, the lowly and women) do customarily ride their

that this method does acquire ownership for

them.

RASHI

(see 9a,
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the ineffective means for acquiring an animal, RAMBAM chooses the second: 

nimn

of the two possibilities suggested as

an ownerless animal.

since there is no

refers to sale; any method acquires ownership of

) holds that driving an animal suffices in all

animals through the streets, so

All persons acquire ownership by riding through alleyways or fields, 

shame in this and it is a customary practice. All of this

animal, either method acquires the donkey but only drawing suffices for a



i

cases to acquire ownership.

RAMBAM, Hil. Mekhirah 2:10, allows riding as a means of acquisition in a

public thoroughfare, making no distinctions in this instance between social

classes.

is that RAMBAM's text of the Talmud must read
’3,7 ), while ROSH must have had a version which read

k> Kin’ 3,7 See Dikukei Sofrim, Baba
Mezia 9b, n. 5: the Hamburg MS does read according to the version which these

commentators attribute to ROSH.

— summarizes Rav Ashi's conclusion on 9a.19. Fol lowsinxi

the ruling in RAMBAM, Hil. Gezeilah 17:7.

20.-21. - = Tos. Ha-ROSH 9a,n ’ i

is deemed to be a form of "lifting" and anThe act of ?m’3

efficacious means of acquistion. Potential contradictions against this

See TUR HM 269, 177a-b.conclusion are rejected by Tosafot.

RIF and RAMBAM do not codify this halakhah.

The Talmudx 'j K22. — = Tos. Ha-ROSH 9a,kVk

compares the lifting of a coin-purse on Shabbat to the act of riding an animal

From this,both are acts which people customarily avoid.through town:

Tos/ROSH conclude that it is forbidden to lift a coin-purse on Shabbat, even

Inasmuch as riding a lost animal is not a customaryif it is a lost object.

lost coin-purse on Shabbat.

prohibition extends only to carrying to purse
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act (it can be transported by driving), the Talmud's comparison of riding to 

lifting a coin-purse is conceivable only if it is "not customary to lift a 

Thus, while Shabbat 153a, might imply that the 

and handing it to a non-Jew on

Various observers (Beit Yosef and BaH HM 197, 35a; Hagahat Ha-GRA,

Baba Mezia, 9b, n. 1) suggest that the difference between RAMBAM and ROSH here

as does ours (

o’□in nwi ’Ki

Kin o’OTn

>10’1 ’ kin

Shabbat, it is actually forbidden to lift the purse as well.



RAMBAM, Hil. Shabbat 6:22 and 20:7, permits one to transport a found

object on Shabbat in the same way that one would transport his own coin-purse.

Hagahot Maimoniot 20, n. 6, as well as Bi'ur Ha-GRA OH 266: and 266:13, point

out that this ruling contradicts that of Tosafot. Kesef Mishneh to 6:22

registers doubt as to RAMBAM's position, a doubt expressed in his decision in

OH 266:13, where he decides in favor of ROSH. Magid Mishneh to 20:7, remarks

that "all the commentators" disagree with RAMBAM on this point. See also

Kovez Teshuvot Ha-RAMBAM, I, 43.

-i t .v x23. - = Tos. Ha-ROSH 9b,’VO

Tosafot distinguishes between the acquistion of an animal and the acquisition

of a box: the acquistion of a box may lead to the automatic acquisition of

its contents, since the act of meshikhah is the same for both. The load

carried by the animal, however, is not acquired by means of leading the

animal; a separate act of acquisition is required for the load.

RAMBAM, Hil. Mekhirah 3:13-14, does not make the same distinction between

Hagahot Maimoniot, n. 30, adds the Tosafotan animal and a container.

■»n The= Tos. Ha-ROSH 9b,24.

Fn:?1? H does not indicate the seller's desire toexpression "

. Tosafot distinguishes between the salesell; see RASHI 9b,

of an animal, where this expression does not indicate desire to sell, and the

an animal and the load it carries is not resolved by the Talmud.

" does not serveIIexpression:

if the animal is tiedto transfer ownership of the animal or of its load even

If, however, the animal is lost or ownerless, the finder acquiresdown.
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distinction in the name of R.Yizhak.

m 3 p V

sale of an item of movable property, where the expression does indicate such 

desire.13 Meanwhile, R. Elazar's question concerning the simultaneous sale of

Thus, the

’ 3 H 73 ’73

ri^yu; □’’po ’3pi i’ nnna ~|Tv;o



ownership of the load by taking possession of the animal. In both cases,

the guiding principle is safek: the doubt as to the efficacy of this

statement requires that the animal and its load remain in the hands of the

muhzak (i • e., the previous owner in the case of sale and the finder in the

case of a lost or ownerless animal). If the seller tells the buyer:

taking possession of the animal unless the animal is tied down. See TUR HM

202, 44a.

RAMBAM, in Hil. Mekhirah 3:13-14, does not make the distinction between

sale and retrieving ownerless property. SA HM 202:14 cites the ruling of ROSH

as " ii"in 1 kv ■»n

25. Follows the halakhah in RAMBAM, Hil.— not in RIF.o’m

Gerushin 5:8.

26. — follows Mishnah, RIF.

= Tos. Ha-ROSH 10a,27.a. — see RIF to Gitin, fol. 4b-5a.

. The rule that forbids an individual from seizing the debtor's0 1 p n 3

property on behalf of a creditor when that seizure puts the other creditors at

if the individual is the legal agent of thedisadvantage appliesa even

The creditor himself may make the seizure, but the agent may not;credi tor.

Moreover, our own mishnah shows that even when agencysee Ketubot 84b.

exists, an individual may not seize lost property on behalf of a "finder" when

R. Hananel argues that an agent isthat seizure disadvantages others.

forbidden this type of seizure, but a legal guardian may do so; he is

We conclude that an individualconsidered equivalent to the creditor himself.

if he has not been appointed an

agent, as long as that seizure does not place other creditors at a financial

It may be objected, however, that the individual here has nodi sadvantage.
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Zekhiah 1:5 and Hil.
n?5

may indeed seize property from a debtor, even

□ ’’73 ’3pi nnnoj •• , the buyer does not acquire ownership of the load by

" ’ 3 p



legal standing in the case; unless he is a legal agent, the debtor may argue

that he may not intervene in the legal conflict between debtor and creditor.

Alfasi, in a responsum, addresses this objection: the debtor may 1ndeed

object to this seizure if he is able to pay the creditor. If, however, the

seizure is necessary in order to save the creditor from imminent financial

loss (e. g., in the event of the debtor's death), the individual may make the

seizure. This, he adds, is a rabbinic takanah. ROSH disagrees with this

defi ni ti on. If the rule is that seizure is not permitted when it leads to the

financial disadvantage of other creditors, it follows that seizure is

permitted it the other creditors are not disadvantaged and that this is the

actual law, not a rabbinic enactment or adjustment to the law. The individual

DTK *7 7 ’ □ Tmay seize the debtor's property on the basis of the rule

1’253 xVtf ; his legal standing is equivalent to that of

the creditor, and the debtor cannot protest against his action.

RAMBAM cites this rule in Hil. Malveh 20:2. He does not address the

issue of whether the individual who seizes the debtor's property is the agent

1, and Magid Mishneh).of the creditor (see Hagahot Maimoniot, He alson.

does not discuss the nature of this rule as a takanah or as the Torah law, as

does Alfasi in his responsum (Magid Mishneh cites the responsum as quoted by

RASHBA, implying that in fact the rule is a takanah). See Beit Yosef and BaH

HM 105, 15b: these questions form the basis of much subsequent analysis among

RAMBAM is not mentioned in the discussion on these issues; histhe poskim.

i -i ’ 3 n n 3 p = Tos.— follows RIF to27.b.
R. Yohanan rules that a person may lift a foundHa-ROSH 10a,

He is also
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object for the purpose of bestowing ownership upon another person.

the author of the rule in 27.a. that an individual may not seize property from

ambiguity removes him from the debate over them.

*i"k



a debtor on behalf of a creditor if that seizure brings economic disadvantage

Although the Talmud implies that these two rules are based uponto others.

the same line of reasoning (which would mean that R. Yohanan's statements are

contradictory), R. Tam explains that the rule concerning the found object

actually stems from a mi go argument: the finder may bestow ownership upon

another because he could have retained ownership himself. From this mi

also conclude that if an individual is himself a creditor or a debtor, he may

seize property of the debtor on behalf of another creditor.

RAMBAM does not mention this distinction. We might conclude from Hil.

Malveh 20:2 that in no case is an individual allowed to seize debtor's

property on behalf of a creditor when that seizure disadvantages other

credi tors. See TUR HM 105, 15b, and Beit Yosef ad loc. This halakhic

distinction is a contribution of Tosafot to the legal tradition.

28.a. — follows RIF to

= Tos. Ha-ROSH 10a, . According to Tosafot, the four-cubitvans

The fourradius serves to acquire in almost all transactions except theft.

cubits to acquire for a woman the ownership of her get; see Gitin 78a-b, Hil.

Ha-ROSH Gitin 8:6, and TUR EHE 139, 43a.

RAMBAM accepts this rule with relation to lost objects (Hil. Gezeilah

He does not apply the rule to the17:8) and to gifts (Hil. Zekhiah 4:9).

The acquisition of a get in

RAMBAM does not mention the four-cubit radius, which is mentionedguard it.

Kesef Mishneh suggests that RAMBAM does accept

guard it.
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by Hagahot Maimoniot, n. 2.

the four-cubit rule with respect to get; RAMBAM's ruling here deals with a 

case where the get falls outside her four cubits but she is still able to 

It should be noted that RAMBAM does not explicitly state this.

51- z3 no

o, we

acquisition of a get; see Hil. Gerushin 5:13-14.

the public domain is a matter of the ability of the woman to preserve it and



Moreover, in those cases where RAMBAM does accept the four-cubit rule, he

declares that this method of acquisition does not apply in the public domain;

see Mil. Zekhiah 4:9. ROSH, (Gitin, 8:6) extends this rule to public domain

15

7 ~i ’ oy za

’ 3y

cal led

attempting to gain possession of it. R. Tam adds that even in the latter

the label "wicked" applies only when the poor person wishes to purchasecase,

the sheaves by means of his labor; since the other person could buy sheaves

somewhere else, his forcible seizure of these is a wicked act. When a poor

person is attempting to possess sheaves within a transaction of gift or

recovery of ownerless property, however, it is permissible for another to

See TUR HM 237, 121b.

RAMBAM, Hil. Mekhirah 7:10 and Hil. Ishut 9:17, interprets this law in

relation to the law of agency. He does not address the question of the

R. Tam forms the basis ofapplication to the law of hefker or matanah.

See RaN, Kiddushin, fol. 24a, who citessubsequent debate on the issue.

Neither RaN nor Beit Yosef HM 237 mentionsRASHI, Tosafot, R. Tam and RAMBAN.

RAMBAM.

29. lex

30. — not in RIF.TOK

Sama:

the "agent" is not liable for

punishment or damages. In all other cases:

310

- = Tos. Ha-ROSH 10a,

See also Tos. Ha-ROSH Kiddushin 59a, . The person who illegally 

seizes pe'ah (M. Pe'ah 4:3) does not retain possession of it, but he is not

if the "agent" who commits a transgression had no choice in the matter 

(e.g., if the courtyard serves as an "agent"),

— commentary on RIF.

RaMaH rules that the halakhah follows Rav

"wicked" as is the one who seizes a stack of sheaves from a poor person

attempt to seize the object as long as the poor person does not have 

possession.1®

since the rabbis ordained a special leniency in order to avoid igun.

28.b. m'by i*?

ht’3V tot1? l’x



n’>U' w>

to me1 i1 a h exclusively. He does not enter into the

Ravina-Rav Sama dispute.

31.a. - = Tos. Ha-ROSH Ila, "inx n3 no

mishnah,

■j1? nn:>T II Tosafot■> nr

posits that this statement is not a legal requirement, just as the four-cubit

rule confers ownership in the absence of a clear statement (Baba Mezia 10a,

above). See also Baba Kama 49b.
See TUR HM

RAMBAM, Hil. Gezeilah 17:8, requires a statement from the owner in this

See Hagahot Maimoniot, n. 8, who cites the Tosafot view in the name ofcase.

■> K31.b. ROSH— follows RIF toDl

summarizes the remainder of the sugya and concludes that, for Alfasi, the
proper understanding of the Rabban Gamliel case lies in the explanation that

’ypipo 3ixthis was a transaction of . ROSH himself prefers

the approach of Rav Papa and Rav Ashi. A courtyard has the power of

Thisacquisition because it is, in effect, the

distinction between the courtyard's power to acquire a

In the case of a gift, the giver acuallygift and to acquire a lost object.

nnlK inpo n-inKgrants possession to the receiver (

if the courtyard is unguarded its owner acquires the gift, since we may bestow

In the case of a lost object, nobenefits upon a person without his consent.

Unlike the case of a gift, we cannotone bestows possession upon the finder.

regard the courtyard as its owner's agent; the courtyard must be guarded,
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RAMBAM, Hil. Me'ilah 7:2, limits the concept 

Ton'?

The statement mentioned in the mishnah

17

"hand" (agent) of the owner.

allows us to draw a

R. Yizhak, as does Shiltei Giborim, fol. 5b, n. 1.

s’? nV

serves to prevent onlookers from trying to seize the animal.

268, 176b-177a.

. According to the 

one's field serves to acquire possession for the owner of the objects 

resting within it if he states: "

ny-1 ); thus, even



protected, before we can say that the owner has acquired through it the

possession of the lost object. See TUR HM 243, 130a.

RAMBAM, Hil. Gezeilah 17:11 and Hil. Zekhiah 4:8-9, equates the

in both cases,

If it is not protected, the owner must stand

at the side of the courtyard and make a statement to the effect that "my

courtyard acquires ownership on my behalf". Magid Mishneh to Hil. Zekhiah

1 m p m31.c. — not in RIF. = Tos. Ha-ROSH 11b,

Tosafot concludes that the lending of land cannot be effected by means of

halipi n. ROSH disagrees; the transaction was conducted as a rental agreement

merely because it was easier to do so than to conduct a kinyan sudar. See TUR

HM 195, 31b, and Beit Yosef ad loc.

RAMBAM does not mention this halakhic point.

31.d. — follows RIF.

= Tos. Ha-ROSH 12a,32. — not in RIF.K3~l

RASHI, Tosafot and ROSH declaresee also RASHI 12a,

that Rava's question does not concern an object which will come to rest within

the recipient's property; in such a case, the property owner acquires

ownership of a gift or of an ownerless object as soon as the object enters the

"air-space" of his property.

boundaries of the property before it comes to rest.

Thus, in boththe basis of the mishnah on 11a is rejected.
in the

in the
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courtyard's power of acquisition of a gift and a lost object: 

the courtyard must be guarded.

this question on

cites RAMBAN as agreeing with both RIF and Maimonides that the cases of gift 

and lost object are legally equivalent in this respect.18

’m njioD

’ox ”i n x

The question concerns an object which exits the

An attempt to resolve

cases—gift and ownerless object—the object belongs to the muhzah:

case of gift, the donor retains possession should he change his mind;

case of the ownerless object, the property owner is the legal possessor since



the original owner removed himself from that object. See TUR HM 243, 130b.

This conflicts with
does acquire ownership of hefker in this

case.

33.a. — follows RIF to

= Tos. Ha-ROSH 12b, The definition of "a minor child"

as one who, regardless of age, is supported by the father, applies to eruvin

as well as to mezi1 ah; see M. Eruvin 7:6 and Tosafot Eruvin 79b, HDTO1

II"mi norRAMBAM, Hil. Gezeilah 17:13, follows R. Yohanan: is any childa

supported by his father. In Hil. Eruvin 1:20, however, he does not cite this

l^i" and

Magid Mishneh ad 1oc.,seem to follow their literal meaning.

Hagahot Haimoniot, 10, and TUR OH 366, 135b-136a all note the dispute overn.

the definition of "minor child". Beit Yosef does not agree that RAMBAM

follows Shmuel over R. Yohanan; rather, since the two authorities do not

in M. Eruvin 7:6, we follow the

— explanation of Alfasi's omission of the33.b. fik ’xa

— ROSH cites RIF's discussion of the34.

Yerushalmi, Baba Mezia 1:4 (8a).
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Nimukei Yosef, fol. 5b, and RAMBAN, Shitah Mekubezet fol. 44a, deduce 

from Alfasi's silence on this point that he regards this instance as one of

RAMBAM is also silent on this point.

'oi-

ROSH, who rules that the "air-space"

The Bavli, 12b, interprets the mishnah as

explicitly dispute the meaning of "minor" 

literal sense of that mishnah.

Talmudic debate on

»”D?5 jep jup

Eruvin 7:8, where this opinion is attributed to R. Tam.1^

definition; there, he reproduces the mishnah, where the words

nxy n.x’xn

ip’n . The ownerless object would belong to this 

person who managed to take physical possession of it.

Tosafot explains that in all cases we follow this position of R. Yohanan over 

that of Shmuel ( vnr3 ). See also Hil. Ha-ROSH



dealing wi th

Since the Yerushalnri regards the woman in the mishnah as a divorcee whose

ketubah has not been fully paid, the two Talmudim are in apparent conflict.

the Bavli agrees with the

It adds to the Yerushalnri's rule,

however, that even if we have a case of doubtful divorce, the woman may keep

whatever objects she finds. ROSH rejects RIF's other argument in favor of the

Bavli view from Ketubot 107b. Concluding that the Bavli does not contradict

the Yerushalnri, ROSH rules that we follow the latter.

RAMBAM, Hil. Gezeilah 17:13, follow RIF's interpretation of the mishnah.

There is no halakhic difference on this point; if the

ni"im

do so.

and Alfasi over the issue of the payment of the ketubah. From Ket. 107b, RIF

deduces that the divorcee receives mezonot up to but not exceeding the value

of her (unpaid) ketubah. The Yerushalnri, on the other hand, implies that the

divorcee receives mezonot until such time as she receives the full value of

her ketubah and that these two sums are separate. ROSH disagrees concerning

the disagreement: the Yerushalnri deals with a rabbinic enactment designed to

induce the husband to pay the ketubah at once. The Bavli and the Yerushalmi,

See TUR EHE 93, 136b.

RAMBAM, Hil.and do not accept the Yerushalmi's approach to the halakhah.

Ishut 18:21,

35. — fol lows RIF.

— follows RIF, with some added words of commentary,36. xn n
. ROSH objects to Alfasi's mention ofK1? IKto ■» ’ fK3
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The Itur (Warsaw ed., 36d-37a) holds otherwise: 

Yerushalmi on the case of the divorcee.

may keep objects she finds, then certainly the divorcee may

See TUR HM 270, 178a. There is, however, a difference between ROSH

accepts the Alfasi view; see Magid Mishneh ad loc. 

no

in his view, do not dispute the law on this issue.

Beit Yosef writes that a number of other authorities follow RIF on this issue

rwinn raw numio



"collusion" in this halakhah, since collusion is a concern only when the note

has been lost and subsequently returned. If we feared collusion even when the

note has not been lost, then we would also have to fear it when the note is

written for the borrower in the presence of the lender. In addition ROSH

refutes Alfasi's definition of n x 3 p n as notes in

which the property lien is created by an act of kinyan. The lien is created

by the loan itself. We also cannot say that this kinyan creates the public

knowledge of this transaction (so that others might beware of purchasing

mortgaged property), since this is the function of the witnesses who sign the

nx3pn nouRather, anote. is one which creates a lien on

the borrower's property even if he does not actually receive the loan. Thi s
n k 3 p n ).

the note which may be written
while the lender is not present is one in which See

TUR HM 39, 68b.

Halakhah follows Rava against Shmuel:37. — not in RIF.

is assumed in deeds of sale, as well as promissory notes,rv-nx

whether written or not. RAMBAM follows this rule in Hil. Mekhirah 19:3.

38.a. — follows RIF, adding halakhic implications
( 1) ifThese are:) not found in Alfasi or Tosafot.n 3 ’ O X P 5 3

apotiki (a specific pledge to secure the

loan), he may pay off the creditor with cash. The buyer of the field cannot

do that. 2) should the creditor seize the field from the buyer, he may take

When he seizes it from the seller, he takes thethe improvements as well.

field only.

Magi d

Mishneh ad loc. cites them in the name of
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accords with RASHI's interpretation (13a,

RAMBAM, Hil. Malveh 23:5, follows RIF:

n.20
9

"a kinyan is present".

See TUR HM 226, 98a.

RAMBAM, Hil. Mekhirah 19:9, does not mention these implications.

d’-z’-id^h nip

the seller had made the field an



Nimukei Yosef, fol. 6b, , records them without’SO

attribution; Meiri, Beit Ha-Behirah to Baba Kama, p. 25, cites the apotiki

deduction in the name of RABAD.

Tos. Ha-ROSH 14a, xn ’3 ’n , also derives halakhic

implications from this rule. In the Halakhot, however, R. Asher presents

implications not addressed in Tosafot.

38.b. — follows RIF, adding passages of commentary

drawn primarily from Tos. Ha-ROSH 14a, ny . This commentary

establishes that the case in the Gemara is one in which the buyer has already

completed the purchase transaction but has not yet paid the seller. Until the

money changes hands, the buyer may cancel the sale should it be legally

Abaye's statement on 14b continues that, should the buyer takecontested.

possession of the field (in Tos/ROSH view, before the money has changed

hands), he may not cancel the sale. See TUR HM 226, 98b.
RAMBAM, Hil. Mekhirah 19:2, defines this case as one in which money has

already changed hands. He also presents a different definition of the act of

" than that found in Tosafot/ROSH; seehazakah called "

6b;RAMBAM draws his definition from RIF, fol.

poi nt.

k -r ’ iH3W38.c. — follows RIF tonor ’ k

" spoken of in thisTos. Ha-ROSH 14b, . The " nDv;

context includes only improvements which are made by the buyer and not those

RAMBAM rules likewise in Hil. Gezeilah 9:6.

— while the buyer of stolen land38.d. ’zx'iou “inx

he incurred in makingcannot recover from the illegal seller the expenses
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Hagahot Maimoniot, n. 2.

ROSH, who does not include this situation, clearly differs with RIF on this

’'1X3X

which come about by natural course.

 T ”ICK

’ ’  N "IDK



improvements, a creditor may seize land from the buyer along with all its
i mprovements. ROSH explains that a creditor is given superior power in order

38.e. — ROSH continues his commentary/
explanation in 38.d.

The exchange between Rav Hiya and Rava on 15a ends with the conclusion
that a creditor may not seize if the land were transferred from thenaw

debtor as a gift. RIF, fol. 7b, makes a distinction between improvements made

by the recipient (which the creditor may not seize) and those which occur

through the course of nature, which the creditor may seize. On the other
hand, RaZaH (fol. 7a-b) argues that no distinctions are made between types of
i mprovement. Thus, in respect to a sale, the creditor may seize all

improvements; if the land is a gift, he seizes none. ROSH agrees with this

RAMBAM, Hil. Malveh 21:3, follows Alfasi in making the distinction

between types of improvement. Magid Mishneh ad loc. lists the various

to this subject in TUR HM 115, 36a.

RAMBAM agrees with RIF as against RaZaH; R. Asher, in contrast, mentions the

latter two poskim but not RAMBAM.

— follows Gemara/RIF to39.a. x ’ 3 r
The Talmud concludes that the creditor seizes land and improvements from the

who bought that land from the debtor if the claim against the debtorone
The creditor need notequals the value of the land and the improvements.
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reimburse the buyer for the expenses incurred in making the improvements, 

mortgaged as security for thesince, as ROSH states, all the improvements are

approach, adding that the Talmud would have made this distinction if it were 

halakhically obligatory.^

nn~i "inx

authorities who support RIF and RaZaH on the opposite sides of the question.

Note the treatment given to this subject in TUR HM 115, 36a. He mentions that

n"y3R> nxTin mm

to create more favorable conditions for the lending of money.



loan. When we say that the creditor collects the improvements, however, we do

not mean the entire value of the improvements. Rather, the creditor divides
Both the

Shmuel's statement: II " means only that

the creditor does have a lien against the improvements; he does not have a

claim against their entire value. Only when the debtor guarantees that all

the property he purchases (which implicitly includes improvements) is to serve

as security for the loan while not making a similar guarantee to the buyer

does the creditor seize the entire value of the improvements. Thi s

"half-shevah" rule is widely accepted as halakhah: see RASHBAM, Baba Batra

157b, ; RIF, Baba Batra, fol. 74a; RaZaH, Baba Mezia, fol. 8a;’ 3BD 1

RAMBAM, Hil. Malveh 21:1.

nature; in the latter case, the creditor seizes the entire value of the

ROSH does not make this distinction, a fact noted in TUR HMi mprovements.

115, 34b-35a. RAMBAN, Hiddushim 15a, explicitly rejects the distinction made

by RAMBAM.

— ROSH explains that the buyer receives39.b. •» n n p t xm

plus the improvements.

reasoning of the "geonim" cited in RAMBAM.
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the value of the improvements with the buyer; see Baba Batra 157b. 

creditor and the buyer have a lien against the value of the improvements.

not claim the value of the land plus the value of the improvements in payment 

of the debt.22

RAMBAM, Hil. Malveh 21:1, apparently rules that the buyer receives 

reimbursement for his expenses even if the loan equals the value of the land 

See TUR HM 115, 35a, and RIF, fol. 8b, who rejects the 

Beit Yosef originally did not

RAMBAM, loc. cit., distinguishes between improvements made at the expense 

of the buyer and improvements in the land which occur due to the course of

mown nK nun 3in

reimbursement for his expenses from the creditor only when the creditor does



include this reading in his text of the RAMBAM; therefore, he declares that

RAMBAM and RIF must be in agreement, since "we should reconcile RAMBAM's

reasoning with that of RIF wherever possible."

39.c.  H ’ p ’ m s n
39.d. — ROSH comments extensively on the Gemara,

14a-15b.

exceed the expenses, the buyer is reimbursed for that excess value by the

seller.

RAMBAM, Hil. Malveh 21:6, calculates only one-half the value of the

improvements in this equation; i.e., the creditor reimburses the buyer's

RABaD ad loc.expenses only up to one-half the value of the improvements.

criticizes this ruling, to the agreement of Magid Mishneh.

39.e. — the creditor seizes the produce along with the land if’ "ID 1

the claim is equivalent to the value of the land and its produce. Thi s

applies to produce that is almost ready for harvest, although not to harvested

If the field was declared an apotiki, the creditor collects theproduce.

In short, the

, for the definition of "produce115, 35b. See Tos. Ha-ROSH 15a,
o ’ d r.  y ’ i d "almost ready for harvest." See also RASHI 15b,
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ROSH summarizes the rules concerning the buyer/seller/creditor of 

seller transaction. In the event that the seller designated this particular 

field as a pledge (apotiki) for his loan, the buyer retrieves the cost of the 

improvements he added from the creditor; should the value of the improvements

produce even if his claim equals the value of the land alone.

that which covers improvements; see TUR HM

Thus, TUR's reading, which 

coincides with that of Magid Mishneh and our printed text, must be in error. 

Subsequently, however, Karo did discover a text of RAMBAM that agrees with TUR 

and Magid—and he ruled in accordance with this view that conflicts with that 

Of RIF! See SA HM 115:1 and Issprlp*: ad Inr ac uoll ac RaH UM 11R RRa 23See SA HM 115:1 and Isserles ad loc., as well as BaH HM 115, 35a.

y"Dn — commentary/explanation for

rule for the produce is the same as



this is produce which has almost ripened but which still needs to be rooted in

the ground.

RAMBAM, Hil. Malveh 21:2, rules that the creditor may seize only that

produce which has fully ripened. In this he follows Alfasi, fol. 8b. RAMBAN,

i.e., the creditor does not collect it, but

rather collects the produce which has almost ripened. This would apply,

presumably, to RAMBAM as well, although Hagahot Maimoniot, n. 2, cites the

RASHI/Tosafot tradition against RAMBAM1s ruling. Magid Mishneh provides a

detailed outline of the various positions on this definition.

39.f. — ROSH again follows RIF's organization

The law concerning one who buys mortgaged property is much the same as that

The owner recovers the land

This reimbursement, is basedexpenses incurred in making those improvements.

; see Tos. Ha-ROSHupon the principle of muznp k’ju-

15b, One who works the field withoutand Baba Mezia 101a.P’osn KM

permission must cease working it, but he recovers expenses incurred in

The law granting reimbursement to the one

creditor is based upon the same principle.

Hagahot Maimoniot, n.

Yizhak.
P’om KH A= Tos. Ha-ROSH 15b,39.g.
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9:6, cites the legal ruling with no explanation.

2; it is the Tosafist position, cited in the name of R.

property derives benefit from the improvements made.

The explanation is added by

concerning one who unwittingly buys stolen land.

and the improvements made by the buyer, but he reimburses the buyer for the

Alfasi, for his part, explains the reimbursement in that the owner of the

24 RAMBAM, Hil. Gezeilah

who buys land that is seized by a

improving that land from the owner.

Mi lhamot, fol. 7a, suggests that even RIF would agree that ripened produce is 

the same as harvested produce:

K3’T 7’-in

pattern (fol. 8b), but again he reformulates the section in his own words.



creditor seizes the

gift.

For example, from Bekhorot 52a we deduce that a widow does not collect her

ketubah (payable by the heirs) from the

involved in the laws of ketubah. In a case where such leniencies do not

apply, the creditor would indeed collect the improvements as payment for the

debt. The heirs are unlike the recipient of a gift, since they are obligated
to pay the debts against the estate. A possible contradiction to this
conclusion from Baba Mezia 110a is resolved by interpreting that case as
dealing with land which was made apotiki, a specific pledge for the debt. In

such a case, the creditor collects the improvements, since the apotiki was

considered to be in his possession from the time of the loan.

The sugya in Baba Mezia 110aROSH rejects this explanation of Tosafot.

really concludes that the creditor does not collect improvements made by the

The Tosafi sts'hei rs. The apotiki interpretation, in his view, is forced.

Rather, we rule that

collect improvements they have made to the land.

position.

. 40, points out that in several other passages—

seems to follow the view of Tosafot that the creditor does collect
He mentions as well that TUR HM 115, 36a, followsimprovements made by heirs.

ad loc., concludes from this that TUR regards thisthe ruling here. BaH,
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improvements made by the debtor's heirs, since they, like gift recipients, 

have no one from whom to seek reimbursement. Nevertheless, other passages 

imply that the creditor does in fact collect the improvements from the heirs.

reading of the sugya in Bekhorot can also be challenged.

the heirs are equivalent to gift recipients in that the creditor does not

R. Yonah agrees with this

Pilpula Harifta, n

Hilkhot Ha-ROSH Baba Mezia 9:42; Kebubot 5:1; and Kiddushin 3:14—R. Asher

nDU’because of a special leniency

from a buyer: i,e., not from the recipient of a

It thus stands to reason that a creditor should not seize the



expressed here
See also Hershler and

51, n. 446.

passages are to be read as commentary and not as halakhah.

RAMBAM, Hil. Malveh 21:4, agrees that the creditor does not collect the

improvements made by the heirs. He does, however, allow the creditor to

collect those improvements which occurred as a result of nature. ROSH, as we

have already seen (1:38e), does not make this distinction with respect to

no’r .

39.h. w . According- = Tos. Ha-ROSH 15b,

to Rav on 15b, the one who knowingly buys stolen land intends his purchase
For this reason,

The rules governing this
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nature of the "retraction" theory, 

ultimate position.

It seems that, in view of the tentative

25 We should accept TUR's version of Asher's

In any event, a 

theory of "retraction" must account for the ruling of TUR which follows 

Asher's conclusion in our sugya.

or moneylender.

price to be a deposit in the hands of the seller (thief).

the money is returned to the buyer once the rightful owner recovers his land. 

In the meantime, the thief, as the bailiff, is responsible for the money, 

inasmuch as he enjoys usufrucht while he holds it.

case are the same as those governing the use of depositors' money by a ^banker.

Moreover, the buyer cannot demand his money from the "seller- 

before the land is recovered; the thief agrees to let him have the land in

ns

passage as halakhically authoritative while the others are for purposes of 

commentary and explanation. On the other hand, Siftei Kohen HM 115, n. 32, 

declares that it is more probable that ROSH retracts the view 

in favor of the view mentioned in three other places.

Grodetzky's comment in their edition of Tosafot Ha-ROSH to our tractate, p.

We should stress that in Hilkhot Ha-ROSH Baba Mezia 9:42, ROSH 

refers the reader to his discussion here; in other words, he indicates that 

this is his authoritative ruling on the subject, implying possibly that other



return for the use of the money until the land is recovered. The buyer does

even if the thief specifically
promised to reimburse for improvements. Thi s

26the semblance of "interest".

the buyer knows that the land does not belong to the thief. He merely seeks

it for the income it can produce for him until the rightful owner recovers it.

See TUR HM 373, 62a, who cites the RaZaH view in the name of RaMaH.

39. i. — RIF, fol. 7a, rules that the buyer does

not recover the improvements that occurred through the course of nature; he

does, however, receive reimbursement for the expenses he incurred in making

improvements to the stolen land. TosafotHe cites Baba Kama 96a in support.
(Ha-ROSH, 15b, the passage in Barna Kama refersno ) disagrees:

to chattel and not to real property. RaZaH accepts this view: the buyer gets

the Tosafot view isSee TUR HM 373, 62a:

Once again, ROSH omits mentionRAMBAM, Hil. Gezeilah 9:7, follows RIF.

of RAMBAM in discussion of the views of various poskim.a
= Tos. Ha-ROSH 15b,— commentary to Gemara, 15b.39.j.

While Rava follows Rav's position here, we do not conclude thatnm

he follows the apparently identical position in Gitin 45a.
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bailiff relationship as brought out by ROSH.

oo'jx 31 3D3

He does not treat the definition of the buyer as mafkid;

therefore, we do not find in the Mishneh Torah the details of the depositor/

none of the improvements, 

attributed to R. Yizhak.

RaZaH disagrees; see fol. 7a.

transaction is not regarded as a loan but as a sale; therefore, we do not fear 

In ROSH's view, the word "sale" is misplaced;

K31 rnx

RAMBAM, Hil. Gezeilah 9:7, agrees that the buyer does not recover the 

i mprovements.

not recover from the thief the value of improvements he made to the land, 

since such a transaction would resemble interest on the "loan" of the buyer's 

money. ROSH adds that this is the case



RAMBAM, Hil. Zekhiah 6:20, follows Shmuel; Hagahot Maimoniot, n. 50,
attributes the same ruling to R. Yizhak.

ROSH

For example, RIF,
He then

the Talmud on 15a.

ROSH, for

his part, remains more

in 1:39.d.

Alfasi:

on the halakhah.

(1:39.g. and 1:39.i.).

In

both cases where he cites

Talmud,
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creditor (or rightful owner) of real property.

Talmud much more than the order of topics in the Alfasi.

Sections 38 and 39 constitute a separate unit of the Halakhot. 

presents here a halakhic essay on the legal relationship of buyer/seller/

He follows the order of the

summarize the sugya while discussing the 

does so, however, is largely the result of RIF's

indicate that Alfasi departs from 

in order to discuss the legal rubric in a more logical sequence.

faithful to the order of the Talmud; he, too, however, 

engages in a lengthy halakhic summary/commentary, beginning with the words 

KD’j’m in ROSH apparently takes his cue from

Talmud in order to compose a thematic essay 

citation of "Tosafot"

a role assumed more often by

fol. 6b, begins the discussion with Abaye's statement on 14a.

presents the Rav/Shmuel dispute on 14b, followed immediately by Rava's 

summation on 15b. Following commentary and explanation, RIF discusses 

Shmuel's position on the creditor's right to improvements, which we find in

The preponderance of Alfasi fol. 8a-b is a summation of

the halakhah from the Talmud's 14a-15b; the words p’upj

close adherence to the order of the Talmud

literary source upon which he may

"Tosafot", he

he, too, departs from the 

Especially noteworthy is Asher's

Normally, ROSH cites the Tosafot as though he is the 

voice of that school; here, he quotes Tosafot in third person, as a separate 

comment and with which he may disagree, 

adduces support from other rishonim.

In this section, R. Asher approaches the status of halakhic commentator to the 

authors such as RAMBAN, who interpret and 

views of other scholars. That he 

similar approach; rather than



adhere to Alfasi's independent summary of the sugya, ROSH follows Alfasi's

example and composes his own.

n’rmo— follows RIF to40.a. WK

RIF states that the halakhah follows Rav Ashi because the sugya continues to
ROSH offers other reasonsdiscuss his position rather than that of Mar Zutra.

in place of this one.
— follows RIF to40.b. KU ’li'S

see NimukeiROSH declares that he has seen one commentator (apparently RASHBA;

we

If any
See

Indeed, Beit Yosef to TUR, loc.

ROSH cites RASHBA on an issue which

RIF on this point.
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a halakhic position to RAMBAM on 
interpreted in either direction, much as we may

the rule that we find in the Gemara.
RAMBAM disagrees with RASHBA and disallows other cases of lien, as does ROSH. 

cit., takes the position that the Talmud does 
which it does not mention. Thus, 

None of

’yan xm

not mean to exclude those conceivable cases
RIF and RAMBAM leave ambiguous.

the authorities who take the opposite view—RASHBA, RaN, Beit Yosef—attribute 
this point. Apparently, his ruling may be 

interpret the Talmud and the

TUR HM 374, 62b.

RAMBAM, Hil. Gezeilah 9:9-12, mentions only the specific exceptions to 

This need not imply, however, that

Yosef, fol. 9a) who rules that whenever the thief has any kind of financial 

claim against the land which he purchased from the owner after having stolen 

it, we do not presume that the thief bought the land in order to allow it to 

remain in the buyer's hands and protect his reputation. Only when the thief 

clearly intends to have the land remain in the buyer's possession do 

presume that he purchased the land toward this end. ROSH disagrees; the 

Gemara already lists several exceptions to the general presumption, 

other cases were to be included, the Gemara would have mentioned them.



40.c. — ROSH summarizes the Gemara and does

not follow RIF's formulation.

TUR, HM 374, 62b,

explains that this is a question of hazakah: as opposed to RaMaH, who rules

that the buyer is the muhzak, ROSH regards the (former) thief as the muhzak so

that he keeps the property unless the buyer can prove that the thief intended

to maintain the field in the buyer's possession.

RAMBAM, Hil. Gezeilah 9:13, follows Rav Aha. Karo (Kesef Mishneh and

Beit Yosef) suggests that RAMBAM follows the reasoning of RaMaH; Magid Mishneh

posits that RAMBAM simply prefers the reasoning of those (Rav Aha) who view

this transaction as more like a sale than an inheritance. He also mentions

that R. Hananel and RASHBA rule as does ROSH.

40.d. — summarizes RIF's lengthy treatment of Rav Hai

Gaon (fol. 9a-b). Adds commentary to it.

41.a. x •> 3 n — follows RIF.

’nVu, i~i’41.b.

41.c. — summarizes Gemara, 16b.
— ROSH summarizes RIF's commentary on the Talmud42.a.

and supplies his own

, explains that the42.b. — RASHI, 17a,

liar because he did not immediately pay the debt in the

ROSH argues thatpresence of witnesses at the instruction of the beit din.

Whenever we can find any mitigatingclaiming that he has in fact paid.

circumstances in this situation,

the witnesseshabitual liar. Rather, the proper interpretation is this:
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ROSH decides according to Ravina as opposed to
Rav Aha; see Pilpula Harifta, n. 400, and Baba Kama 95a.

— adds commentary of Rav Hai to RIF.
3H3X

reason for following Rav Zevid.

D’Wi

debtor is judged a

r a1 x -i y 1

n ■» t’n ■» 3 n ’ an ■»

*103’ □“) mx

XD’X ’X X*?X

we do not declare this debtor to be a

this should not qualify him as a habitual liar; he may have an acceptable 
alibi for not having paid immediately, so that we do not judge him harshly for



reports
II agree with the position taken by ROSH: the witnesses

must testify that they know for a fact that the debtor did not subsequently
pay the claim. Nimukei Yosef, fol. 10a, cites this view in the name of RASHBA

along with its literary framework (in which RASHI's position is cited and

rejected).

42.c. iso pTmn

liar, RASHI does not seem to require that the creditor swear an oath before
extracting payment. This is unlike the case of one who is suspected of lying
under oath; in such a case, the plaintiff swears an oath before receiving

Here, the presumption that the debtor is a liar stems from
this case alone.

both
Beit
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Nimukei Yosef, fol. 10a, attributes this view to RASHBA and RaN: 
in accord with that found in ROSH.

He does not explain the type of testimony required of these 
witnesses before the defendant is judged a liar, Magid Mishneh ad loc. 
the "most commentators

testify that they know for a fact that the debtor did not pay the debt at the 
hour he claims to have paid it.

RAMBAM, Hil. To'en 7:6, repeats the language the of memra on 17a (and 
RIF, fol. 10a).

the halakhah and its explanation are
Yosef, HM 79, 165a, posits that both RIF and RAMBAM agree that no oath is 
necessary here; however, neither of those two authorities states this p

In this case, he is established as a liar; if 
however, the witnesses can testify only that the debtor did not pay the debt 
immediately upon receiving the judgement of the beit din, we accept his claim 
that he subsequently paid.

payment because the suspicion against the defendant comes from some other 
claim/i nci dent.

At any rate, all of these poskim deal with an issue that RAMBAM 
does not address clearly.

and RaN, who reject the conflicting interpretation of RASHI. The possibility 
exists, therefore, that R. Asher received this interpretation from RASHBA

once the debtor has been established as a



clearly and specifically.

42.d. — follows RIF to

was

a

SA

— follows RIF.

44. — follows RIF toK2N

In Ketubot,

ROSH cites RAMBAM, Hil. Ishut
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assertion that he has not; this applies even in localities where the custom is 

to write a ketubah. The obligation to pay the ketubah is a ma'asei beit din; 

the husband may not claim that he paid it unless witnesses can testify to that 

fact.

If the original requirement was that the defendant swear a 

rabbinic oath, this other oath is not required of him should he claim that he 

has indeed submitted to the court's decision.2?

n n k  , n

’ON "I" K

RAMBAM, Hil. To'en 7:5, does not cite the ruling attributed to Hai.

HM 87:27 also makes no mention of it (see Bi1 ur Ha~GRA ad loc.); we may thus 

conclude that Karo reads both RIF and RAMBAM in disagreement with the Gaon.

43.

in x’’n n"x — follows Kit to mmn Knnxno

The statement of R. Yohanan and the conclusion of Abaye (17b) indicate that a 

husband may not claim that he has paid the ketubah contrary to his wife s

RIF, fol. lOa-b, cites R. Yohanan's statement as halakhah.

fol. 48b, however, RIF follows the opinion of Shmuel, who interprets the 

mishnah (Ketubot 9:9, 89a; this mishnah forms part of the discussion here 

between R. Yohanan and R. Hiya) as referring to a commentary where the ketubah 

is not customarily written. In such a case, we rely on ma'asei beit din; in 

communities where the ketubah is written, however, the wife does not collect

Rav Hai Gaon adds a distinction to the general rule found in RIF: if the 

defendant, who has claimed that he already swore the oath required of him, 

required to swear a Toraitic oath, the plaintiff's claim forces him to swear 

shevu'at heset.

unless she can produce the actual document.

16:28, who agrees with Alfasi's ruling. There are, however, reasons to reject 

this decision. First, we follow R. Yohanan in cases where he disagrees with



Shmuel.28

presents the document. Abaye, in this view, also reads R. Yohanan's statement

See

as the authoritative halakhah on this issue.
45.a.

kno/ledge that another

Both RIF (fol. 10b) and RAMBAM (Hil. Gerushin 3:9-10) forbid the return

of the get if the first factor (caravan traffic) is present. They do not
case where the second factor is present in the

absence of the first. ROSH departs from the RIF text here, commenting upon

-Tn45.b. -- follows RIF.

46. ”i"n — follows RIF to

See Tos. Ha-ROSh 19a, . The reason that the former slave

fact that it was lost and found.
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as dealing with a community where the ketubah is not customarily written.

Resp. Ha-ROSH 36:7 and TUR EHE 100, 151b-152a; ROSH accepts RAMBAN's treatment

provide the rule concerning a

man by the same name lives in the city) exists.

must prove the date of his receipt of the deed of manumission stems from the 

The implication is that, had the validity of 

we might not require the slave to

a detail of the law missing from RIF and

the get not been thus called into question,

ROSH rules that a lost get is not returned by the finder if 

either of the two extenuating circumstances (frequent caravan traffic and

ROSH cites RAMBAN (see his Hiddushim to 17b), who resolves this 

contradiction. R. Yohanan actually agrees with Shmuel that in a community 

where the ketubah is customarily written, the wife cannot collect unless she

In addition, Abaye is the latest authority involved in this 

discussion; moreover, in our sugya, RIF himself seems to follow the R. 

Yohanan/Abaye position.

the sugya itself in order to provide

RAMBAM.

6 no — ROSH summarizes the sugya here (18a-b) in a more 

abbreviated form than he does in the parallel (Gitin 27a, Hilkhot Ha-ROSH 

Gitin 3:3).



bring such proof.

RAMBAM, Hil. Gezeilah 18:8, does not mention the rule concerning the need

Tos/ROSH would
See Nimukei

Yosef, fol. lOb-lla.
47.a. . RASHI (19a,-i" n 1 T ’ K

Dl’na

principal now and receives the interest/income upon the death of the donor.
Tosafot argues that this gift must be similar to the ■» p ■» n ’ ’ t , in which

See Hagahot Maimoniot,

8, who attribute this ruling to R. Tam.n.

opposite ruling:

reads: cannot be recanted.-inx’jn oi’nonn’o

Thus,

deed which reads:
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the donor has the right to recant until his death.

Hil. Zekhiah 12,

Indeed, Bei t Yosef HM 65, 113b-114a, is surprised that ROSH 

requires this proof; in 1:36 and 1:49, R. Asher follows Abaye's position that 

such a document is valid from the date specified upon it, so that the date of 

receipt is irrelevant. BaH resolves this apparent contradiction; among other 

comments, he states that the fact that the document was lost indicates that it

"loss and

— see Tos. Ha-ROSH 19a,

)29 interprets this gift as one in which the recipient possesses the

may have been discarded by the master before he gave it to the slave.

Clearly, the Tosafist view is that the validity of this document is adversely 

affected by the nb’sa

RAMBAM, Hil. Zekhiah 12:14, derives from the same baraita on 19a the 

a gift by a healthy donor, effected by a document which 

Tos/ROSH read the

baraita as equating this gift by a healthy donor (who may not recant his gift) 

with that of the dying person, who has the power to retract his gift, 

the baraita must deal with a which reads: minK k1? dx di

to prove date of receipt. RIF, who does not mention that the 

finding" of this deed is the factor that weakens the slave's claim, may in 

fact rule that in any case where the slave seeks to repossess property sold by 

his former owner he must bring proof of the date of receipt, 

limit this need to cases where the deed was lost and then found.



It is

In other words, if the deed reads according to the Tosafot formula
( ”11 T OK

may recant his gift. Nevertheless, Tosafot argues that the RASHI/RAMBAM

does not tell us whether a healthy donor may, in certain cases, retain the

power to recant his gift.

47.b. — follows RIF.

47.c. — commentary to RIF, Talmud.

, and48.a. — See Tos. Ha-ROSH 20a, n3’o y ncsan -ion

RASHI, 20a, . The wife is not suspected of connivingr.n  i no
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), even RAMBAM would agree that this healthy 
donor has the power to recant his gift, in the same way that the dying person

position is not the proper interpretation of the baraita. At the very least, 
RAMBAM's ruling does not contain the detail concerning the equalization of 
legal power between healthy and dying donor; his interpretation of the passage

of mi go,

HITZ

 k o i ’ n n

without going through the process of writing a fraudulent shover. 

the difficulty here is that the wife may be in a more advantegeous position

If she were to forgive the husband's

with her husband to swindle the buyer of her ketubah; we invoke the principle 

inasmuch as she could simply have forgiven the husband's debt to her 

However,

in which the healthy donor retains the power to change his mind.

possible that RAMBAM's ruling deals only with a case in which the power to 

recant is not specified in the deed; this seems to be the implication in TUR 

HM 257, 160b-161a and BaH ad loc., as well as Magid Mishneh to RAMBAM loc. 

cit.

m 1 K ’ 3 KU

should the husband produce the shover.

debt (in the ketubah), she would have to repay the buyers the full value of 

her ketubah inasmuch as he is a divorcee or widow,

has fallen due. Should the husband produce the pre-dated shover, the

would owe the buyer only the small amount they paid for the right to collect

• rinrinle isher ketubah once it should fall due. In short, the migo_ p

so that the husband's debt



threatened.

wrote a shover:

ROSH
See

or

only the price he paid for it.
48.b. The wife's- = Tos. Ha-ROSH 20a,

In

The halakhic
are:
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jnun'riy naya 

immediately.31

ROSH ultimately concludes that the woman in our sugya is of the 
same marital status when she forgives the ketubah as should would be if she

m’a you;

i.e., she is married in both cases. In this way, even if she 
forgives the ketubah, she does so before it falls due and thus owes the buyers 
only the expenses they incurred in purchasing it from her. If she forgives 
the ketubah after her divorce or her husband's death, the debt has fallen due

suppose the sale was transacted 
the presence of the wife, husband and buyer, the three interested parties, 
this instance, the wife may not forgive the ketubah; see Kiddushin 48a. 
Tosafot answers that the prohibition against forgiving a debt transferred in 

applies only to debts which may be collected 
Since the ketubah may in fact never be collected, this means 

of transfer may not be used by the wife to sell her ketubah. 
conclusions from this are: 1) if one forgives a debt after having sold the 
note to a third party, he (the original creditor) owes the third party only 
the amount he received for selling the note; 2) one who sells or gives a note 
to a third party in the presence of the debtor may not subsequently forgive 
the debt; 3) a ketubah may not be sold in a transaction.

right to forgive the ketubah once she has sold it to a third party is 
challenged:

He does not, however, deal with whether the woman who 
forgives her ketubah after having sold it owes the buyer the full value of the 
ketubah or

RAMBAM, Hil. Ishut 17:17-19, discusses the power of the wife to sell 
forgive her ketubah.

and she is obliged to pay the buyers the full amount of the ketubah. 
cites R. Sherira Gaon in support of this ruling, along with "Tosafot .30 
TUR EHE 105, 158a.

naycn t jn



RAMBAM, Hi 1. Hovel 7:10, follows RIF, Baba Kama, fol. 35a, on 1): one

as

clear. See Hilkhot Mekhirah 6:8: RAMBAM treats the

transaction, but he does not refer to the power (or lack of it) of the
original creditor to forgive the loan. Magid Mishneh ad loc. sees this as a
dispute among the poskim and does not attempt to derive RAMBAM's view on the
matter. Kesef Mishneh, on the other hand, concludes that RAMBAM forbids the

the strength of Hilkhot Ishut 5:17.32 Magid Mishneh

to Ishut 5:17 does reach this conclusion, as does RaN (in RAMBAM's name) in

Kiddushin, fol. 20a. At any rate, RAMBAM does not state this ruling plainly;

ROSH, on the other hand, makes this deduction a clear principle of halakhah.

See Hilkhot Ha-ROSH to Gitin, 1:17b., above. As for conclusion 3), RAMBAM

does not mention this restriction in either Hilkhot Mekhirah or Hilkhot

Ishut.

48.c. — according to Abaye, we can eliminate the fear of

collusion the part of husband and wife even if the right of mehilah is noton

granted:

ROSH raises a difficulty:conclude that she did not sell it to a third party.
ypnp 21N transaction.suppose she sold the document by means of an

but a

The answer: a

T49.a.
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In such a case, she would retain physical possession of the document, 

ketubah cannot be transferred in

forgiving of the debt on

as long as the wife retains actual possession of the ketubah, we

who forgives a note after selling it to a third party owes the third party the 

entire value of the loan specified in the note.

third party would own it.

this manner, since the average buyer would not feel assured of his ownership.

This argument is attributed to RABaD in Shitah Mekubezet, fol. 65a. It

7iKi ’xn
extends back to Geonic times as well, as shown in 49a.

on the basis of this argument, Rav Hai

See Hagahot Maimoniot, n. 6.
RAMBAM's position with respect to the second of ROSH conclusions is not 

'in’tfi’yw iny.o



R. Hananel rules likewise. See Baba Batra 77b

and Hilkhot Ha-ROSH, Baba Batra 5:6.

See
TUR HM 66, 119b, and Beit Yosef ad loc.

49.b.

upon that document.

requirement applies only to documents which that individual must utilize in

If the individual named in the note already

The owner of the property, however, may sell

334

Gaon rules that the only document that may be purchased ypmp 2iK

is the deed of sale for that plot of land; no other document may be 

transferred in this fashion.

Although the Talmud (13a) reads Abaye as requiring that 

this document be in the possession of the individual it names, this

RAMBAM, Hi 1. Mekhirah 6:14, follows the view of Alfasi (Baba Batra, fol. 

39a) that a document of any kind may be transferred

order to acquire the physical possession of the property to be transferred 

(e.g.. a promissory note: by means of the note itself the creditor acquires 

lien upon the debtor's property).

has physical possession of the property, he acquires ownership/lien by means 

of the signatures alone, even

RIF also deduces from Abaye that the rule

applies to a deed of sale or gift only in order to prevent a situation in 

which a note may be pre-dated.

or give away that property to another person, even if the note has already 

been signed, provided that the note has not yet been transferred 

original intended buyer/donee.

-nyi

if the note is not in his physical possession.
I? T’OT i’o*inn2 T»*iy

RASHI, on the other hand, disagrees; see 20a, 
In RASHI's view, the signature of the note nullifies any 

subsequent sales or gift of the property, even if the note is not transferred 
to the original buyer/donee until after the property has been transferred to a

— ROSH summarizes Alfasi, fol. 6a-b.
According to ROSH, Alfasi interprets Abaye in the following manner. The 
holder of a document acquires ownership or lien by means of the signatures



second person.
49.c. 73 ’'jr.rni — follows RIF to

1 V 1 ’ □ T RIF (fol. 6b) follows Rava and Rabah (Baba

Mezia 35b) against Abaye. ROSH disagrees. In this case, the disputants are

Abaye and Rabah, Abaye's teacher, and we hold to the rule that from the time

of Abaye and Rava, the halakhah follows the later authorities even in cases

where they disagree with their teachers.33 ROSH also appears to favor the

my nreading of Tosafot (Ha-ROSH 20a, ), in which the reading is clearly
K2-Iinstead of See also RIF, fol. Ila: here, he reads

34, although on fol. 6b he points without doubt to

See also ROSH to Baba Mezia 4:19: the Talmud never states Rava's view before

that of the older Abaye. Since on 20a, we read "Rava" before Abaye, ROSH

would clearly prefer to read . ROSH adduces other arguments against
RIF's ruling. Baba Mezia 35b does not necessarily prove that Rava disagrees
with Abaye. In addition, Tosafot follows Abaye on this point.

RAMBAM, Hil. Malveh 23:5, holds that the way to prevent collusion in this

nx2pn now . Hagahot Maimoniot, n. 6,

R.rather than that of Abaye here (
Tam, on the other hand, follows Abaye. R. Yizhak, asSee TUR HM 39, 68b:
opposed to RIF and RAMBAM, follows Abaye.

Tiyi . Abaye's- = Tos. Ha-ROSH 20a,49.d.

" applies only when the writing ofrule "

If, however, the chronological

In that case, the property isSanhedrin 28b.
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the document clearly precedes the act.

precedence of the document is not obvious, Abaye follows the rule

instance is to write a

’nno ni’oo see 

transferred upon the transmission of the document to the recipient.

'I’oinn:: viy

ioki ixm

stresses that this ruling follows the opinion of Rav Assi, Baba Mezia 13a,

1 1’ot 1’oinrz 1’iy j.

1 > 1’st i’oinns



See 49.c., above: RIF and RAMBAM do not follow Abaye's halakhah.

50.

We do not require an

Note that Shulhan Arukh HM 65:9
includes the words " " on the strength of the70’0

Tosafot position; see Be'er Ha-Golah, n. 9.

51. — ROSH interprets this section of the mishnah on the
TH

52.a. — a continuation of the mishnah on 20a, which has formed
the basis of 1:50 and 1:51, above. ROSH cites RASHI on the mishnah (20a,

He also refers to a certain " " who rules
that even if the two parties to the document agree as to its nature, the finder

must not return it: ROSH disagrees: we do not suspect

The "commentator" spoken of here may well

336

of knowledge concerning its origin; the document was certainly not discarded.

Thus, if both the creditor and the debtor agree on its disposal, we return the

we suspect collusion.

collusion except in cases where the actual loss of the document gives rise to

RAMBAM, Hil. Gezeilah 18:3, does not state whether the identifying mark 

pertains to the document or the vessel.

lOf m

doubts concerning its validity (i,e,, the document was discarded because it 

had been paid, etc.). In this case, the doubt exists due to the finder's lack

"I’-iDn

basis of Tosafot Ha-ROSH 20a, 1K . While the validity of a lost-and-found

document is usually suspect, in this case the identifying mark informs us as 

to whether the documents were lost by the creditor or by the debtor.

Nor do we worry that the owner of 

the container lent it to someone else and thus might come into wrongful 

possession of the document.

- = Tos. Ha-ROSH 20a, kxd • If a lost 

document is stored in a container, we return it to its rightful owner if he 

can provide an identifying mark of the container, 

identifying mark for the document as well.

document to the appropriate party.

be RASHBA; see Magid Mishneh, Hil. Malveh 16:11 and Nimukei Yosef, fol. lib.



RAMBAM, Hil. Malveh 16:11, does not discuss the case where both creditor

and debtor agree as to the disposal of the document.

See Resp. Ha-ROSH 105:8.

52.b. -- ROSH adds a detail (see RASHI, 20aoi )

RAMBAM, Hil. Gezeilah 18:13, explains
but he does not include in his discussion the power of the litigant to change
his mind.

52.c. -- follows RIF to •> TOWno’rn = Tos.INC

Ha-ROSH, 20b, o"w In order to retrieve a lost bundle or packet of

documents, the owner must identify it according to the number of documents

included. It is not enough to describe the packet.

"o 1 rro ’’’documents. Beit Yosef HM 65, 112b, describes RAMBAM's ruling here as

In Shulhan Arukh HM 65:10, he adopts the Tosafot position.

52.d. m>w -inm — follows RIF.

53. -- commentary on RIF.
54.a. xm The- = Tos. Ha-ROSH 21a,

11 •word " xnnwx

if there are no witnesses" must be understood to mean "if there is no

judicial attestation".

RAMBAM, Hil. Malveh 16:9, rules likewise.

Km The- = Tos. Ha-ROSH 21a,54.b. X’VOO

This is certainly true when a
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He states merely that if 
the finder does not know the nature of the note, it should be held in escrow.

receipt is valid when held by a third party.

"siman”, anRAMBAM, Hil. Gezeilah 18:3, requires that the owner provide a 

identifying mark; he does not specify that this must be the number of

concerning the point at which the litigant may change his mind and appoint 

another judge.

I’TIHJ ’TOW

c’-iy " in the baraita on 21a is altered to "

n ’ am ’ n ” x



mi go operates (had he wished, the third party could have given the receipt to
the borrower); it is also true if this mi go does not operate (as in a case
where we have seen the receipt in the third party's possession, so that he
could not have returned it to the borrower).

RIF and RAMBAM do not deal with this issue. See TUR HM 65, 117a, and SA
OH 65:19: the mi go issue becomes a subject for future halakhic discussion.

338



NOTES TO BABA MEZIA, CHAPTER ONE

combined in Nimukei Yosef,

; see Dikdukei Soferim, Baba Mezia 2b,

219, fol. 73c, also attributes these arguments to R. Meirn.

Although RASHBA admits that, in

. 60, for the history of the

■» 2 Kmap’? it nnnn

1-See also Nimukei Yosef, fol. la.
2The explanations of RAMBAN and Tosafot are 

fol. la.
3Rather than 

n. 60.
^Indeed, Kesef Mishneh is surprised that Magid does not address the 

points which Karo himself raises.

5Mordekhai, 
of Rothenburg.

^Should he return it without witnesses, the bailiff is believed if he 
subsequently swears that he returned it.

?See Shulhan Arukh HM 75:2 and Be'er Ha-Golah, n. 6.

7 3’yi’

&As does the Hagahot Maimoniot, n. 8.

^Magid Mishneh does not ever refer to it.

lOBeit Yosef cites Resp. RASHBA, I, n. 311, which serves as a source of 
some of Karo's arguments on behalf of RAMBAM._ J. Michnoh
this case, the halakhah is not in agreement with the ruling in the Mishneh 
Torah, we are nevertheless obliged to defend RAMBAM from halakhic crit que 
whenever we are able to do so. As we shall see, ROSH never VO1C^ a similar 
concern that we serve as "arms-bearers" for the RAMBAM whenever i 
are raised against him.

Il-See Dikdukei Soferim, Baba Mezia 7a, n 
reading " □"> ""Tn this statement.

12BaH, HM 197, 33a, identifies the second view as that of the majority of 
decisors. See also Kesef Mishneh, Hil. Gezeilah 17. .

13in explaining this distinction, ROSH advances beyond the relatively 

brief comment in his Tosafot.

l^while making a statement such as: 
n’Yyt; nxi see TUR HM 202, 44a.

15See also RASHBA, Hiddushim, Gitin 78b, and Beit Yosef, EHE 139, 43a.

l^As opposed to RASHI, KIddushin 59a,

17The printed Tosafot, 11a, . nnm ’ C0"^u^SfS•nq^ally'Ht^ough 
teaches another point: if the animal 15 ru™'1 9 . anima7 even if he makes
the property, the property owner does not acqu e Mekubezet, fol. 40b, 
a statement of ownership. RASHBA, cited by RaN in Shi tan mexu--------
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interprets the statement as the normal reaction of the property owner in this
situation.

the

Eruvin, loc. cit. and in the printed Tosafot, Baba Mezia 12b,

■> n

’DFIpn K7I

ROSH mentions this rule in his Halakhot to

Tosafot, Baba Batra 135b,

123b.

340

jrwi’Ju? noyn
I’Txnn ri3pn

RASHBAM, Baba Batra 135b, 
, parallels the Tosafot

20He cites RAMBAN as a source for these deductions, although RAMBAN 
eventually rejects them.

21This is a somewhat surprising statement; after all, the Tosafists 
regularly draw legal distinctions ( D’pwn ) which are not stated
explicitly in the Talmud.

22R0SH follows the view of RASHI, 15b,

23Thus, Karo follows RAMBAM even against both RIF and ROSH.

24In fact, RIF (fol. 8b) explicitly rejects the Tosafot comparison of the 
buyer to r. vj/td .

28That is, it is as logical to assume that R. Asher expresses his true 
position here, where he deals with the subject at length, rather than in those 
places where his treatment of it is more superficial. Pilpula Harifta 
apparently follow a "majority principle": ROSH seems to rule the other way in 
three places while our sugya is the only source for this contradictory 
position. TUR, by accepting the ruling here as authoritative, seems more 
concerned with "quality" (the nature of the arguments) than quantity.

26This

43c, attributes the distinction between 
to R. Yehudah al-Barceloni in Sefer 

ROSH utilizes here an argument advanced by Itim: 
u----------------- l - •« •

of refuting the objections raised by Tosafot against this very 
See Beit Yosef, HM 66,

was a rabbinic ordinance for the 
; the ketubah was not instituted for

l8RaN, Shitah Mekubezetm fol.
71K ’and ni no

Ha-Itim. In fact, T .... 
halakhah follows Rav Papa because he is the later authority.

J 9 As in Tos.

view is shared by RASHBA; see Nimukei Yosef, fol. 8b.

27R. Asher's source for Rav Hai's ruling may be Hiddushei Ha-RAMBAN, 17a. 
Hagahot Maimoniot, Hil. To'en 7, n. 6, however, attributes the ruling not to 
Rav Hai but to RASHBAM, quoting verbatim from his commentary to the Alfasi. 
Concerning RASHBAM's commentary/hasagot on the Alfasi, see Urbach, Ba alei 
Ha-Tosafot, pp. 56-57.

28See Yad Malakhi, n. 616. 
Baba Kama 9:22.

29RASHI's position is the same as that of
■ it ’ki . Tosafot, Baba Batra 135b, 

position here.

30In arriving at this conclusion, ROSH uses R. Sheri rah Gaon's ruling as a 
means < 
conclusion.

3^The rule
purpose of



presence of the debtor is valid.

II

341

the same purpose.

^^Betrothal by means of a promissory note transferred to the woman in the 
Obviously, the husband is not entitled to 

forgive the loan; otherwise, the woman would not be sure of her possession of 
the kiddushin money and would not have given her consent to the betrothal.

- - - - , nziVn ] •> k
and its limitation to the generations 

See also Encyclopedia Talmudit, v. I, p. 619.

33See Yad Melakhi, n. 17, for a discussion of the rule
i,i □ I;?no T’D7nD and jts limitation to 

preceding Abaye and Rava. See also Encyclopedia Talmudit, v. I, p. 619. In 
Hilkhot Ha-ROSH, Eruvi n 2:4, R. Asher expresses some doubt as to whether we 
■follow the rule hilkhata ke-yatra'ei in a dispute between Abaye or Rava and 
one of their teachers. See Korban Netanel ad loc., n. 9.

34RIF, fol. 6b, indicates that " 10-1 " might in fact be
nan Kin n’W (’xn) nirjx ’xi •



M. Tractate Baba Batra, Chapter One

l.a. 1 ’ sr w

113 an’JU’ Vul.b. — follows mishnah to

’?■» no= Tos., 2a, The rule " II

mishnaic dimensions, that practice may be ignored.

local custom. Compare, however, Maimonides’See Magid Mishneh ad loc.

"’jmsn *?y □ ’now van niy’iiay

1 .c.

2. — not in RIF.

not build a wall.

B

(

342

B's claim is rejected.

the mahzik were also the sole tortfeasor

commentary to M. Baba Batra 1:1:
injcn ■>d  Van

If local practice differs from the
2

nj’-ion xnjoa Van

nj’nnn imoj 'jon

RAMBAM, Hil. Shekhenim 2:18, seems to read the mishnah in a similar way: 
the measurements of thickness are absolute requirements and not subject to

After some years, A sues to require that a wall be erected.
replies that A has renounced his right to protection against "overlooking" 

) and that he, B, has a hazakah on his side in that he 
held the property for at least three years without being demanded to build a 
wall. B's claim is rejected. Hazakah in this instance would apply only if 

,g., if his window overlooked the

does not apply to the thickness of the partitions; this depends upon rabbinic 
decision as specified in the mishnah.

RAMBAM does not precisely explain "
in Hil. Shekhenim 2:15; Magid Mishneh must add the RASHBA/ROSH commentary to 
supplement the Mishneh Torah.

This implies that the thickness measurements are in 
fact subject to local practice.

— explains why Alfasi rules according to lishna batra. 

psmwi — not 1>n Neighbors divide a courtyard but do

— ROSH explains that the minhag referred to 

in the mishnah is that of courtyard partitions, not building walls. RASHBA, 

Shitah Mekubezet 2a-b, presents a similar explanation in the name of "my 

teacher", probably R. Yonah.1



B
If, however, A and B formally

renounced the protection from

each neighbor

renunciation need not be validated by a kinyan, inasmuch as loans may be
forgiven without a kinyan.

See Shitah Mekubezet 3b-c. A number of authorities deal with this

question along the same lines as does ROSH; among them are RABaD, Yosef ibn

Mi gash, RAMBAN and RASH BA. The general conclusion is that B may reject A's

1) if we say that

"damage"; 2) if the concept of hazakah applies toa

damages. ROSH apparently relies on Tosafot as well; see R. Yeruham, Venice

ed., 78a.

situation.

n’Ki pi’n

. Explanation of the Gemara.3.a. ■» - = Tos., 3a,
ipVna p’Tnm3.b. — follows RIF to7~I’O T3PU73
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demand for a joint wall only on the following grounds: 
"overlooking" is not

See TUR HM 157, 120a.
RAMBAM, Hil. Shekhenim 11:4, agrees that hazakah does not apply in this 

He does, however, require a kinyan should the parties desire to 
. See Magi d

kinyan

renounce their protection against

Hishneh ad loc., who refers to the disagreement over the necessity for a

even among those authorities who agree that the neighbors may renounce 

their protect!on,3

property of his neighbor and the neighbor did not protest for three years). 

In this case, both A and B are tortfeasors and both are injured parties. 

Perhaps A was waiting for B to demand that a wall be built in the courtyard. 

In addition, the damage resulting from a shared courtyard is unavoidable; with 

a window, it is possible not to gaze at the activities of one's neighbor, 

must therefore aid A in building the wall.

, and if there are 

witnesses to this renunciation, they cannot subsequently change their minds. 

The case is similar to one in which a creditor forgives a loan: 

forgives the other's financial obligation to build the wall. This



Both

W U”

II Both of

3.c. . Rav Ashi's statementna’n - = Tos

Baba Batra 53a) is that here, both partners own

see Hil. Mekhirah 1:8.
Karo, SA HM

; he sees it as
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RAMBAM cites the general rule requiring specific authorization when the
In Hil. Shekhenim 2:10, he

157:2, refers to this position of R. Asher as 
standing in opposition to the "preferred" ("RAMBAM) interpretation of Rav 
Ashi's statement.

Rav Ashi upholds the legal force of the kinyan if each neighbor takes physical 
possession of his share of the courtyard. See Tos., 3a, 3-1 . When
one neighbor takes possession of his share, the other half of the courtyard 
becomes the particular share of the second neighbor; that neighbor need not 
take formal possession in order to gain ownership for purposes of the kinyan. 
Nimukei Yosef, fol. 2a, attributes this view to "

wk  1

WK  "1

authorization is required; see 

the courtyard.

owner is not present:

merely recites Rav Ashi's statement without further elaboration.

K"’l

", while SA HM 157:2 speaks of " 

these authorities imply that RAMBAM is to be understood as requiring both 

neighbors to take physical possession of their shares.

RAMBAM, Hil. Shekhenim 2:10, repeats Rav Ashi's statement verbatim, 

partners must take physical possession of their shares of the courtyard. 

Magid Mishneh ad loc. attributes R. Asher's interpretation to 

" while MM 15 7 • 9 cnaalAc nf " K" ’ 1

3a, 

teaches as well that one may acquire land by hazakah—in this instance when 

the previous owner is not present and if he does not specifically authorize 

the buyer to acquire the land in this manner. If neighbors A and B agree to 

divide the courtyard, either one may take physical possession of his share of 

the courtyard, without the presence of the other and without an authorization 

from the other. The difference between this case and the general rule (where

 •>"inK "



o n pn — follows RIF.3.d.

— RIF cites Rav Hisda's statement in4.a.

Megillah, fol.

and

diwonot

See also RAMBAM, Hil. Tefillah 11:13.

The4,b. n 1

Tosafotn ’4.c.

repair work.

Megillah 28a.

, who

as a

synagogue.

which is in ruins or which no longer

345

synagogue before a new one is built is

. This follows the Talmud's conclusion in

of this sort in a synagogue even when

Tosafot restricts these stipulations

serves as a synagogue.

mon

7b-8a.

□IT KH ’□

objects to the implication that Rav As hi

within the synagogue itself.

’ton

states that stipulations may be drawn up

the building actively serves

to the use of a synagogue

See TUR OH 151,

The prohibition against demolishing an existing 

xmy’WB mwo

Eating and sleeping within the synagogue

5 The response is that

present synagogue may be torn down.

- = Tos., 3b, 

slept within the synagogue during the 

are prohibited in 

Rav Ashi slept in the outer chamber 

This

Talmud.

RAMBAM, Hil. Tefillah 11:13, mentions the first exception to the 

prohibition, but he does not mention the second. ROSH apparently deduces from 

of collapse) that in any case where

Megillah 26b, as well as that of RIF.

n"m — ROSH continues citing the Gemara on 3b.

prohibition against demolishing a synagogue do not apply if the building is in 

danger of collapse or when it is impossible to build a second synagogue 

without tearing down the first (e.g., if the purpose is to enlarge the 

building on the same site). This second exception is not mentioned in the

where visitors normally lodge but not 

interpretation contradicts that of RASHI, Megillah 28b, 

to allow "non-religious" activities

the first exception (building in danger 

building cannot take place without demolishing the existing structure, the



128b:

stipulati ons.

he mentions no

See RaN, ad loc., who

— follows RIF to K3DTI N X t n 

The mention of these two "inferior" materials, according to R. Tam, comes for

a precise purpose:

See Tos., 2a,

. The opposite interpretation is presented by RAMBAN,

IIinj!53 Vonnj’inn

as they are permitted under local custom.

RAMBAM, Mil. Shekhenim 2:15, cites the Talmud's formulation as halakhah:

the word " " in the mishnah comes to include xxin and X 3 DT

in the list of permitted materials, though these two materials are noteven

specified in the mishnah itself. We do not know from his ruling whether he

would follow R. Tam, prohibiting materials of lesser quality, or RAMBAN,

See Hagahotin accord with local practice.
Wi thoutIsserles cites the R. Tam position in HM 157:4.

we

5,b.
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if the local custom allows courtyard walls to be built out 

of lesser materials than these, that custom is to be rejected.

a stipulation made concerning such use of a synagogue building is 

invalid as long as the building actually serves

Maimoniot, n. 20. 

this statement, 

R. Tam or that of RAMBAN—to the vague formulation 

RAMBAM and RIF do not address this ambiguity.

- according to one view, the legal requirements concerning

accepting any materials that are

exceptions with regard to eating, drinking or sleeping, 

cites RAMBAN as holding the Tosafot position.

5.a.

would be able to attribute either interpretation—that of
H3’inn Von "

as a synagogue.
RAMBAM, Hil. Tefillah 11:11, prohibits any "non-religious" use of the 

synagogue building, even when it lies in ruins; he makes no mention of any

RIF, Megillah, fol. 9a, rules that stipulations do not allow 

"improper" use of a synagogue even when it is in ruins;

n 3’non a.n 3 «o Von

quoted in TUR HM 157, 121a: the phrase "

implies that any materials may be used for the building of these walls so long



parapet on his roof out of any materials he wishes. Another view holds that

contention.

R. Yeruham (Venice ed 78a)See TUR HM 157, 121b.n ■» x t p t ■> n .

attributes the rule in this case to "Tosafot". Hagahot Maimoniot, Hil.
Shekhenim 3, n. n.

This appears, then, to be a Geonic tradition known

to the Tosafists of the school of R. Meir of Rothenburg.

RIF AND RAMBAM do not discuss this halakhic point.

6.a. — commentary on RIF/Gemara.“p’D *?
— ROSH presents a phrase from the mishnah and a6.b.

digest of the Gemara. . In the case of a garden, theSee Tos., 4a, ’ 371

Some arguecustom.

if the local custom is not to

Partitions. It is for this reason that
SeeROSH favors this second view.with respect to gardens, not courtyards.

347

even if the wall stands entirely within the property of one of the neighbors, 

it must be built out of sturdy materials in order to forestall damage and

requirement of a partition depends entirely upon local 

that the same rule applies even to a courtyard:

In this view, the mishnah, which

1, refers this halakhah to the Geonim, as does Mordekhai, 

473 (to Rav Zemah Gaon).

ROSH favors the first view; should the wall be flimsy and 

collapse, the second neighbor has legal recourse to protect himself from

npi2 7  i

erect partitions, we do not require them.

sen to require the building of a partition, refers only to a new city where 

there is no established local practice. Others argue that partitions are 

required in all cases in courtyards, even the local custom is not

the mishnah refers to "minhaj" only

the materials, thickness and stability of the courtyard wall apply only when 

the wall is to occupy property shared by both neighbors. If, however, one 

neighbor wishes to erect a wall entirely on his own property, the thus remove 

the potential "damage by overlooking", he may build that wall even from 

inferior materials not approved by local custom, much as he may build a



TUR HM 157, 119a-120b. RASHBA makes the same distinction between andnsn
n  ’ i

See TUR HM 158, 123 a-b, and

ROSH disagrees:

See TUR HM 157, 120b-121a, who attributes this ruling to Sefer

RAMBAM, Hil. Shekhenim 2:16, mentions hazit only with respect to a

In 2:18, he rules that should the wall of a, not a courtyard.

father, we may assume that RAMBAM, as well, restricts the evidentiary function

of the hazit to nypo

7. — follows RIF to

The mishnah concerns a
Hyp?

348

can supply "proof" to the contrary, 

this proof to a written document.

a hazit should serve as sole ownership of a wall 

built in a courtyard just as it does elsewhere.

ZO1- /3FI?2

$ee the haga'hah in the RASHI on 4b.

yet we have already learned that it is not customary to fence a

courtyard collapse the materials belong to both neighbors, unless one of them 

I bn Mi gash is quoted by ROSH as limiting 

As ibn Mi gash was the teacher of RAMBAM's

nypn

especially BaH, ad loc.

6.c.

Inasmuch as ibn Migash does 
allow windows as a s i ma n that A has sole ownership of the wall, we accept 
hazit as well.
Ha-Itim.

n’t n ’no — according to R. Yosef ibn Migash, the 

requirement for a hazit applies only in a location where neighbor A cannot 

compel neighbor B to share in the building of the partition. In a couryard, 

however, the hazit does not serve as proof of A's sole ownership of the wall, 

since the presumption is that A compelled B to build the wall according to law 

and custom.

, in much the same language; see Nimukei Yosef, fol. la.

RAMBAM, Hil. Shekhenim 2:16, refers to a garden as a place where the 

neighbors are required to erect a partition. He does not cite the distinction 

drawn by Tos/ROSH that, where the custom is not to build partitions in 

gardens, the neighbors may follow that custom.



of

See also Lehem Mishneh; the central issue is the
question of minhag.

to some other locale.

protest that he wants no fence and thus escape any financial responsibility

RAMBAM's answer is that the mishnah applies to a

leaves the difficulty that a "ruin"

See Sefer Me'irat

n.
II8. j’D’inn 1 ’ kinix

B has the right to

he would lose should A

B's silence while ARather,

B is not required to

See TUR

ROSH and R. Yonah agree

349

toward the construction, 
"ruin" and not to a field.

Apparently, RAMBAM takes quite literally the conclusion 
that it is not customary to fence a field; therefore, this mishnah must refer

4 no

builds a higher wall is not to be construed as consent.

share in the expenses until he actually makes use of the higher wall.

157, 122a-b: ROSH and R. Yonah aqree that B has the right to prevent A

11, and Bi'ur Ha-GRA, HM 158:6.

— the mishnah's phrase

does not mean that, while B need not share A's expenses in building a higher 

wall A may yet build the higher wall without B s consent.

half the space on top of the existing wall, a space 

raise the wall. Rather, the interpretation is thus:

This, however, 

is also a place where it is not customary to erect a fence.

Einayim, HM 158,

ROSH responds that the latter conclusion refers only to the necessity 

preventing against the "damage of overlooking". If, however, a fence is 

erected so that the inner field is protected against monetary damage, the 

owner of that field is obligated to share in the cost of the fence. The owner 

may exempt himself from sharing in the expense if he states explicitly that he 

does not want a fence erected around his property.

RAMBAM, Hil. Shekhenim 3:3, applies this rule to ruins rather than to 

fields; see Magid Mishneh ad loc., who describes the interpretation of ROSH as 

opposing that of RAMBAM.

If the sages exempt a field from the requirement of 

fencing, why would they then allow an owner to require his neighbor to build a 

fence in this manner? The answer in ROSH is that the surrounded neighbor can



The opposing view is attributed to " w»
 ’ TO 1 N

" BaH

9.a. — follows RIF to i jot:

presence of witnesses. See Tos.» 5a,
attributed to R. Yizhak.

See also Resp. ROSH 77:3.

n.

— follows RIF toKno'jni

See Tos., 5b, . The rule of Reish Lakish applies to orphans

also do not presume that he depositedwe
ROSH thus rejects the view of

350

from raising the wall.
* 6

TUR HM 78, 164a, recites this law, which Beit Yosef 
says is the opinion of all authorities.

6, cites the responsum of ROSH, indicating that RAMBAM 
does not clearly distinguish between the two types of loan.

9.b.

RAMBAM, Hil. Shekhenim 3:1, does not specify whether B has the power to 

prevent A from raising the wall. SA HM 157:9 cites both opinions; although 

the view opposing that of ROSH is cited as "

R. Yonah, who argues that it is not unusual for security to be offered before 

the loan falls due. In this, he also rejects the conclusion of Tosafot, which

The rule of Reish Lakish that a creditor is not likely to 

pay before the due date refers to a loan where a due date was specified in the

When the 

creditor does not specify a due date for the loan, the date is automatically 

set at thirty days; the debtor, moreover, may claim to have paid the loan 

within this period.

and even to minor orphans; just as we do not presume that a debtor paid the 

loan before the (specified) due date, 

a pledge with the creditor before his death.®

declares that Karo fails to decide the matter.7

41

RAMBAM, Hil. Malveh 11:6, states that an individual is not likely to pay 

a loan before its specified due date. He does not, however, clearly 

differentiate the rules concerning this loan and the loan without a specified 

due date; this differentiation is supplied by Hagahot Maimoniot, n. 9. 

Mishneh La-Melekh,

FI’JD’T 11 

yDipn , where this view is



See TUR HM 78,
It

loc. cit.

R. Yonah, RIZBA, R. Yizhak, Hai Gaon, RAMBAN.

— follows RIF, with some variations, tomV x’yo’x

. ROSH cites RASHI's comment to the mishnah, 5a,TO D ’ o i iy

This is problematic:

See TUR HM 157, 122a.

10. — follows RIF.

and,1-nn

’ -lit’’o

person to contract for use of a wall for light construction but not heavy

construction.

351

He does not, 

however, cite the ruling of RAMBAM, who apparently agrees with him.

9.c.

See Magid Mishneh ad loc. and Beit Yosef to TUR 

(This view is not unanimous; see Lehem Mishneh, n. 1). It is 

interesting that, in the course of this long halakhah, ROSH mentions a number 

of authorities:

rules that collection must not be taken from minor orphans.

163 a-b, and Nimukei Yosef, fol. 3a, citing "

RAMBAM, Hi 1. Malveh 14:1, seems to apply this rule to all orphans, 

whether adults or minors.

, which declares that if witnesses testify that the 

defendant did not pay immediately upon demand, we no longer presume that he 

paid.

pn: n"x — ROSH explains the terms

. Whether we accept or reject the reading of the "Spanish 

texts",10 we still follow the ruling of Rav Yosef; it is most unusual for a

If the hazakah is legally established for one, it is valid for 

the other. This hazakah, according to ROSH, is established when the 

construction has endured for three years and is accompanied by the builder s 

claim that he purchased or received the construction permit from the owner of

-i" x

ynmn x’^’^

i? DO

11.-12.a.

suppose he paid later? Suppose he was trying to 

buy time until he could (and did) pay later? This is the same difficulty 

which ROSH raises against RASHI in Hilkhot Ha-ROSH, Baba Mezia 1:42.b., above. 

In the case here, we presume the defendant paid his share of the wall unless 

witnesses testify that they know he did not pay; it is not enough that they 

testify that he did not pay on demand.9



the wall.

to R. Asher and to R. Tam.

the name of RASHBAM,

the owner's

type of hazakah no claim is

II

11.-12.b. □ no 1

The example in Baba Mezia 117b which R. Yonah cites involves a case

See Nimukei Yosef, fol. 3b:

resolution of the difficulty differs from that of ROSH.
H.-12.C. — the owner of the construction is presumed to be

Thus, should the wall collapse, half its
stones belong to him. He does not, however, own part of the ground on which
the wall stands.

as Beit Yosef cites it. There seems to be no
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where the hazakah (i.e., the 

purchased the house and the attic.

merely because he begins with lighter materials.

RABAD also responds to the difficulty raised by Baba Mezia 117b, though his

RAMBAM, Hi 1. Shekhenim 8:7, does not require a claim: 

silence is enough to validate the hazakah. Magid Mishneh ad loc. explains 

that RAMBAM follows the Geonic view that in this

T H3V

required; this view is opposed to that of 

who require a claim.

See TUR HM 153, 98b, who attributes the demand for a formal claim

See also the "Tosafot" cited within RASHI on 6a, 

which brings a view quite similar to that cited by TUR in 

loc. cit.

If no previous hazakah existed, however, 

the owner of the attic does not forego his right to heavier construction

"light" construction) existed when the partners

7" — ROSH rejects R. Yonah's opposing 

view, namely that the construction must not be made heavier than the original 

hazakah.

This agrees with the view of R. Yonah, as cited in TUR HM

TUR also cites RAMBAM as

n K -| 3 3 

half-owner of the wall as well.

o’nD-i^n

"n

the ownership of the stones and the ground in case the wall collapses.

153, 98b~99a, as against that of Sefer Ha-Itim.

disagreeing with ROSH, ruling that the owner of the construction also owns a 

share of the ground beneath the wall. This should apparently read "RAMBAN", 

mention in the Mishneh Torah of



13. “i75X n

in 11-12.a., is established after three years and must be accompanied by a

formal claim.

— follows RIF to14. “IDX

= Tos., 6b, ’xn

attached by

like the one in the mishnah on 5a:

owner

established after three years

RAMBAM, Hil. Shekhenim 8:7, sees

that the owner of the wall who does not

the poskim concerningNimukei Yosef,
of those who rule that

hazakot of this type.
the failure of the

certain presumptions may be

Tam which views all presumptions
X’TH x1?waiting period.

camp of authorities.
RAMBAM's

and thus, like the Talmud itself, may

on

with the Tos/ROSH understanding
15.a.

= rif, Gemara15.b. "1OX
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to have given his permission for the sukah.

fol. 3b-4a, discuss the dispute among 

Maimonides belongs to the camp 

established "immediately" upon

R. Asher follows the line of R.

. Ravina speaks of a hazakah in regard to a sukah

Tos/ROSH declare

construction.

of ownership as requiring a three-year

, belongs to the first 

of the Talmud
RASHI, 6a, np-rn

Alfasi, fol. 3b-4a, recites the language 

be given a Tosafot reading.

the other hand, clearly conflicts
more precise and definite formulation, 

of this halakhah.

- = RIF, with ROSH's commentary.

, with ROSH's commentary.

other party to protest the new

rip in ’in

, ,  x in x

one neighbor to a wall belonging to another.
that this hazakah is not a presumption of ownership but rather a presumption 

the builder of the sukah cannot claim that

•fnriD

he aided his neighbor in building the wall until thirty days have passed since 
This is not a presumption of ownership (that thethe building of the sukah.

of the wall allowed the sukah to be built); such a presumption must be 
and the filing of a formal claim.

this presumption as one of ownership, in 
protest within thirty days is assumed 

Both Magid Mishneh ad loc. and

-- ROSH adds that this hazakah, like those described



16.

17.a. niia'70— follows RIF to“i-o n ’ x

’ nv,’

the owner of the lower

courtyard he is visible to those in the lower.

354

See Tos., 6b, . ROSH explains the reasoning behind the ruling of Rav

Hisda (supported by the baraita on 6b) that the owner of the higher courtyard

RAMBAM, Hil. Shekhenim 3:6, rules that 

these roofs are exempt because they are not suitable for residential

courtyard must share the expense of building the wall to a height of four 

cubits above the ground level of the upper courtyard.

that the owner of the lower courtyardRAMBAM, Hil. Shekhenim 3:7, rules that tne o

, . ... ioupi nf the ground of the highershares the expense of the wall only to the

courtyard; from there, the owner of the higher courtyard is respon

building the remaining four cubits. Magid Mishneh adjoc. explains

Hisda's requirement for the owner of the lower courtyard to share in the wall

long ~iok

must aid the owner of the lower courtyard in the building of the wall.

Tosafot explains the opposite side of the rule:

courtyard must aid the neighbor, since when the neighbor stands in his higher

The owner of the lower

— ROSH summarizes the halakhah but does 

not enter the dispute over which type of roof is exempt from a four-cubit 

parapet; see Shitah Mekubezet to 6b.

use.

Others write that the exemption depends upon the distance of the roofs from 

each other: i.e., the likelihood that the owner of one roof will perceive 

that his neighbor is watching him.11 ROSH does rule that the owner of the 

roof must build a four-cubit parapet over the adjoining courtyard and that the 

owner of the courtyard is not required to share in the 

not mention this detail.

expense. RAMBAM does

Magid Mishneh cites RASHBA's ruling that the owner 

of the courtyard must share in the building of the parapet up to a height of 

ten tefahim; the Magid does not suggest that RAMBAM's ruling requires this 

interpretation.12



extends only to the point at which he
courtyard. From that point,

B/s roof,

A. must,

Shekhenim 3:7,

— follows RIF.x’ 3 n
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— if A/s courtyard is higher than 
since there is no

RAMBAM, Hil.

B/s roof, owes nothing to _B.

i-iirn ox Joi

states that if _A's courtyard is higher than 

Apparently, RAMBAM follows the language of the 

ba^aita on 6b and ignores the difficulty raised against the position of Rav 

Nahman along with the resolution of that difficulty. See Magid Mishneh ad 

l°c»» who expresses astonishment that RAMBAM, who follows Rav Nahman in 3:6, 

Beit

can no longer see into the higher 

the owner of the higher courtyard has sole 

responsibility for raising the wall, so that he cannot see into the lower 

courtyard. See also Nimukei Yosef, fol. 4a. RIF, who reproduces the language 

of the Gemara without comment, can be interpreted according to the Tosafot 

understanding of Rav Hisda's ruling ("the opposite side of the rule", above). 

RAMBAM, on the other hand, formulates his own conflicting view into his 

halakhah; the Mishneh Torah here cannot be interpreted according to the 

Tosafot understanding of our passage.

17.b.

A need not build a partition of four cubits, 

damage of overlooking from a courtyard to a roof. A_ must, however, build a 

partition of ten tefahim in order to prevent against trespass onto _B's 

property; see Rav Nahman's statement on 6b.

would ignore the Gemara's conclusion concerning his position

Yosef. HM 160. 126a, defends the RAMBAM (as well as Alfasi, who also recites 

the baratta without cogent): perhaps Rav Nahman limits his requirement of a 

lower partition only to adjoining roofs but does not apply it to the case 

here. We might also ask whether this is an example of the well-noted tendency 

of RAMBAM to rule according to clear statements as opposed to the conclusions 

of Talmudic argumentation.^ 

17.c.



-]V wrm x1?!— follows RIF to

case
share the costs.
authorities on this point.

19. x inn
20.a.

= Tos.,

That barai ta

We msut

We can

assume that the brothers may not have

356

— follows RIF.
— follows RIF, with some omissions and

literally.
that reaches the house.

the loss of

interpolations, to
. According to R. Tam, the charge that

If there were no light in

a wall is "blocking

'jy ht D’nn nox

18. inin

ROSH adds that both the owner of the upper dwelling and the owner of the lower 

dwelling share in the cost of demolition and rebuilding. RAMBAN arrives at 

this conclusion as well in his Hiddushim to 7a.

RAMBAM, Hil. Shekhenim 4:6, requires demolition and rebuilding in the 

described in the Talmud, but he does not specify that the two owners must 

Indeed, Magid Mishneh ad loc. refers to a dispute among the

assumes that the 

vineyard, whereas the ability to see one s 

understanding) is not of similar importance 

interpret "light" literally—but not too 

wall blocks some but not all of the light
contracted concerning

7a,

light" from the house cannot be taken literally.

the house, there is no doubt that the original agreement dividing the property 

would have covered this, inasmuch as a house with a light is useless. Rather, 

the house-owner here complains that the garden-owner's wall prevents him from 

With this interpretation, we can 

did not contract concerning

R. Yizhak rejects this 

view by citing

seeing his fields beyond the garden.

understand the Gemara's conclusion that the two 

"light" when they divided the property originally, 

interpretation, on the grounds that Ravina attack Rav 

the baraita concerning the vineyard and surrounding field

-jnht i<t necessary to the use of the disputed property right is necessary
fields (according to R. Tam s 

in the use of the house.

This is a case where the



that the
unless he can

RAMBAM, Hil.

as do R. 'Tam and R.
20.b. T — RABAD rules that, while the□ no

courtyard-owner may

even on

In addition, ROSH cites other arguments

that the house-owner must block up his

windows. TUR, HM 154,See Hil. Shekhenim 2:12 and Magid Mishneh ad loc.

Karo
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build a wall that blocks the windows of the house-owner, 

he may not demand that the house-owner block up his own windows,

He does not distinguish,

Yizhak, concerning degrees of darkness.

position to RAMBAN (see his Hiddushim, 7a) and 

adds that ROSH rejects this view; he does not, however, mention RAMBAM. 

Joseph Karo, in his Bedek Ha-Bayit ad loc^, argues that this is not the prop

i, TiVnr. iik omciinterpretation of RAMBAM: the phrase

a-f thp courtyard-owner to build a in Hil. Shekhenim 2:12 refers to the right

It does not mean that the

grounds of "damage of overlooking". ROSH disagrees; if the house-owner has no 

hazakah over the light from the windows, he has no right to cause damage to 

his neighbor by looking through them.

and concludes that RAMBAM agrees

t"□Kin

partial light to the house; we cannot make that assumption concerning the loss 

of all the light. If the wall blocks all of the light, we hold that the 

wall-owner has treaded upon the hazakah of the house-owner. ROSH concludes

, as long as the wall does not block all the light from the house, 

house-owner does not have a valid claim against the wall-owner,

prove that the two had previously contracted concerning partial light.

Shekhenim 7:10, merely recites the Gemara's conclusion that 

the wall owner may "darken" the house with his wall.

107a, attributes the "RABAD"

courtyard-owner may force the house-owner 

asserts that "all the poskim" with the exception

f RAMBAM BaH disagrees, favoring 2891 accept this interpretatfon • — 4b> interprets

ROSH/RIVASH view of the pesak in Mishneh Torah.

wall that blocks the light from the house.

to block up his own walls.

of ROSH and RIVASH (Resp.



r

H ", 7b.
a wall, ROSH, on

His interpretation of RAMBAM is likewise
supported by RIVASH and BaH.

n t ’ 7

Even should the

n tide a

See Tosafot, 7b, ’ s’?rm
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ROSH cites the ruling of R. Yosef ibn Mi gash that Rav Hama's position 

concerning the receipt (shover) is not limited to a note which falls due 

during the lifetime of the father of the orphans in question.

due date fall after the father's death, we assume that if the receipt were 

valid, the debtor would have produced it during the father s lifetime and 

demanded cancellation of the note.

RAMBAM according to the ROSH/RIVASH view, as does RAMBAN, who disagrees with 

him.

Note that ROSH cites RAMBAM only after he has 

rejected RABAD's position with arguments of his own.

21.

communal obligations are

The RABAD/RAMBAN view coincides with RASHI's interpretation of the phrase 

mnYn x’jt ", 7b. This empowers the courtyard-owner to build 

but not to force the house-owner to block up his windows.

the other hand, grants this second power to the courtyard-owner. While 

RAMBAM's formulation is vague and its interpretation in dispute, ROSH clearly 

cites it in support of his own view.

Kinn — follows RIF to

RAMBAM, Hil. Malveh 17:8, makes no mention of this point. See Magid 

Mishneh ad loc., who describes the dispute among the poskim over the effect of 

the due date on the applicability of this law. See also TUR HM 108, 24a.

22.a. /ni-=’Znnn — follows Gemara to
ROSH cites the Tosafists' ruling that all 

calculated according to wealth and income except in 

cases where lives are in danger. He adds that all demands 

ransom by Gentiles must be paid according to the wealth of the members of the 

community (i ,e., the rich give more), since even if these 

accompanied by torture and physical oppression the Gentile



concern is monetary. See TUR HM 163, 129b.

RAMBAM, Hil. In Hil. Aveidah 12:11

where calculation of

22.b. — follows RIF to

Calculations of this sort are made

according to individual wealth.

serves to add to the law expressed in the first version: once

assessments are set according to wealth, further adjustments are made

according to location.

RAMBAM, Hil. Shekhenim 6:4, follows the second version: calculations are

This follows RIF's conclusion, fol. 5a.

rule according to the second version. Ibn Migash, on the other hand, does not

129b.
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made according to distance.
Apparently, RIF and RAMBAM

so that he can term wealth as the
see Magid Mishneh ad loc., Nimukei

see these versions as conflicting, whereupon they

In this halakhah, 
a similar ruling of a 
Tosafists' conclusion that, as a 

lives are not in danger.factor in assessments of this type as 9 

.. that the wealth factor applies to thisthereupon cites ibn Migash, who decides (

case even though the "lishna batra", the second version of R. Yohanan s

regard these as conflicting sources, 

dominant of the two factors ("ikar1 );

Yosef, fol. 5a, Beit Yosef, HM 163, 

sections a and b, R. Asher integrates the Tosafot with 

Spanish halakhic authority. He first cites the 

general principle, wealth is the determining 

He

The second version, which declares that 

calculations are made according to the nearness of the houses to the city 

walls,

■»-lOKT ND’Xl — iviiuwj LU nl-IDOD

ROSH cites R. Yosef ibn Migash, who concludes that the two versions of R.

Yohanan's statement do not conflict.

Shekhenim 6:4, mentions none of this, 

he does cite the Tosafists' example from Baba Kama 116b, 

ransom payment is made according to individual wealth. He does not, however, 

draw the general rule that whenever the issue is monetary the calculations are 

made according to wealth.



statement, implies that the

the houses.

statement;15 In this
our halakhah constitutes an

In his role as "editor" here, R. Asher
he

whoo’nani

Location of the houses makes a
At a time of

Thus, calculations are made on the basis of wealth or, if lives

See TUR HM 163,

Neither RIF nor RAMBAM make this distinction in the rules of tax

Whether on the basis of a Talmudic

360

are at stake, the number of family members per household.

129b.

a carefully-crafted halakhic essay whose integrity 

depends upon both Tosafot and ibn Migash.

22.c.

assessment for security purposes.

Jjshna of the present sugya. The Tosafot-ibn Migash-ROSH position results 

from a broader intellectual focus, which considers textual and logical factors 

not found in the RIF/RAMBAM approach.17 Alfasi and Maimonides, on the other

assessment; see Hil. Shekhenim 6:4 and Magid Mishneh adjoc. The approach of 

Tosafot, ibn Migash and ROSH differs markedly from that of Alfasi and 

Maimonides on this entire subject.

parallel ignored by RIF and RAMBAM (Baba Kama 117b, cited by Tos/ROSH) or on 

the basis of the internal logic of the legal situation (ibn Migash/ROSH), the 

former group of authorities creates a graded system of prioriti

RIF and RAMBAM merely follow the second

— ROSH further cites ibn Migash,1® 

rules that the distance of the houses from the walls is not a factor in 

calculating taxation during wartime, 

difference only with respect to occasional violence and robbery, 

general breakdown of social order, however, all residents of a city are in 

equal danger.

assessments are made according to the location of 

"Lishna batra" is often the authoritative version of the halakhic 

the ibn Migash comment addresses this point directly.

way, ROSH refutes the possible claim that 

exception to Tosafot's general rule.

does more than simply quote the view of the authority whom he favors; 

provides the student with



hand, determine the halakhah

authority of lishna

Other texts and legal reasoning do not affect this halakhic thinking

on this issue.

23. — follows RIF.Knio i n

24. — follows RIF.7 ’ d i 

25. follows RIF, with short explanation of

X3 33 IK •

26.a. — follows RIF.

26.b. cases

taxation.

survi ve. Other scholars, who earn significant incomes, are required to pay

taxes. See also Resp. Ha-ROSH 15:7,18 and TUR YD 243, 175b.

RAMBAM, Hil. Talmud Torah 6:10, makes no distinctions between rabbis who

earn incomes and those who do not: all are exempt from taxation. See also

his commentary to M. Avot 4:7.19

27. — follows RIF.n to 
28. — follows RIF.x ■» 3 n

29.a. ’ ] 3 ’TO")— follows RIF to

community defense.20

all forms of communityexempt from other forms of taxation. ROSH objects:

Orphans must, therefore, pay

See TUR HM 163, 131a:

•• 21
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ROSH adds that this exemption applies to those rabbis whose study 

is their primary occupation and to those who earn just enough in order to

— R. Yosef ibn Migash deduces from the

on 8a that Torah scholars are exempt from sharing in the community's burden of

’CX □“! “IDX

The Talmud concludes that orphans are not exempt from taxes that support
R. Yosef ibn Migash deduces from this that orphans are

X B 5  1

nnvawi T»yn

taxation are actually for purposes of defense.

an tax assessments. See TUR HM 163, 131a: orphans are taxed “

on the basis of the present text alone, read 

through the filter of a rule concerning the halakhic 

batra.

7 zan 3  -i

’an x in n



RAMBAM, Hil.

purposes of community defense.

non-defense taxation from which orphans

are exempt.

29.b. — follows RIF.bo "I

29.c. — follows RIF to

fit.

i.e., a donation for a particular charitablepurposes:
I bn

supplies as evidence for his own position M. Shekalim 2:5. ROSH, however,

argues that M. Shekalim refers to ad hoc donations to charity and not to

established funds and institutions; in the case of the latter, the trustees

See alsoare empowered to divert the funds to meet other community needs.

ROSH agrees

need.

they may not be diverted elsewhere.

He assumes

appeals. See RADBAZ to 9:7:

362

n

n n 1 3 a’ 1

purpose may be diverted, as long as it is spent on the poor in some way.

Migash rejects the proof offered for R. Tam's view from Arakhin 6b and

RAMBAM mentions this rule in Hil. Matanot Ani'im 8:6 and 9:7.

divert charity funds as it sees fit.

"emergency"

Shekhenim 6:6, requires that orphans pay all taxes for

This follows the wording of the Talmud, but it 

whether all community taxes are regarded as defense revenues 

or whether there are other forms of

= Tos., 8b,

does not tell us

that R. Tam position: the community may

he does not mention R. Asher's distinction between fixed and

his assertion that "all the aharonim" reject the

R. Tam rules that zedakah funds may be 

diverted to meet other community needs; a gift to the community is given with 

the implied stipulation that the community may spend these funds as it sees

R. Yosef ibn Migash, on the other hand, limits this community discretion 

to other charitable

Yer. Shekalim 2:5, 7a. TUR YD 256, 189 a-b provides a summary:

with R. Tam that the community may divert charitable funds to any perceived

This power is limited, however, to funds raised by established zedakah, 

institutions. If the funds have been raised for a specific, one-time purpose,



position

30.

31. follows RIF, with brief comment.K2O

32. — follows RIF.

33. -- commentary on RIF/Gemara.in 3 n
34. n" n — follows RIF.
35. — follows RIF.
36. — follows RIF.
37.

adduces,
38.a. — follows RIF to“inx

RASHI (Ila,

R.

He

courtyard as a gift. In other cases—inheritance, purchase, through

ROSH states that RASH I's distinction

According to

363

opinion ascribed to ibn Migash22 in favor of that 
taken by ROSH and TUR.

— follows RIF while omitting a proof which RIF 
on the grounds that the point is obvious.

of RAMBAM ignores the 
See Siftei Kohen, YD 256, n. 7. 
follows RIF, Gemara.

partnership—the courtyard is divided equally between them, regardless of the 
number of doorways in the houses.
between gift and other transactions applies only to the opinion of Rav Huna 
(entire courtyard divided according to the number of doorways)
the view of Rav Hisda (each doorway receives four cubits from courtyard, the 
remainder of the courtyard is divided in half), there is no need for this 
distinction. Heirs normally divide the inheritance according to appraisal of 
monetary value; the appropriation of four cubits per doorway 
of aporais,1/.v.i„»efA. .. that the householder with more doorwaysappraisal/evaluation, so

in ibk

’■o k  n

’’□K “ION

np'jnno nxn ) interprets this rule as a case where 

the father gives his property to his two sons before his death; the brothers 

divide the courtyard according to the number of doorways in each house. 

Yizhak b. Asher agrees with this view, citing "Geonim" in support of it. 

continues, however, that this rule applies only when the brothers receive the

6 rn



compensates his neighbor.

If, however,

the distinction

See TUR HM 172, 141 a-b, and

Mishneh ad loc.

38.b. Ai 1-- follows RIF toKion

HD

This is considered the minimum
space needed in order to make of the doorway (e.g., to load and unload).use

See TUR HM 172, 140b-141a.

even

see Magid Mishneh ad loc. Karo,

RAMBAM

a

Although he does not discuss

. RAMBAM can be interpretednro

364

ROSH applies this rule concerning the implied 

appraisal to a case where the two houses

RAMBAM, Hil. Shekhenim 2:1, seems to limit the width of the allocation to 

the width of the doorway,

are unequal in value.

the houses are equal in value and no appraisal need be made, 

between gift and other transactions remains.

Beit Yosef ad loc.

if the doorway is less than four cubits wide;

in Bedek Ha-Bayit HM 172, 140b,23 admits that

n’mio k’dh

can be interpreted in this way but argues that, inasmuch as ROSH cites 

powerful proof (need for minimum useful space), RAMBAM speaks here only of 

the

four square cubits. BaH,

his literal sense, which coincides as well with RASHI, Ila, 

in either direction, although logic

average doorway, which is four cubits wide.

a case not mentioned specifically in the Gemara, RAMBAM would, claims Karo, 

agree with ROSH that the space allocated to each doorway must be a minimum of 

on the other hand, prefers to read RAMBAM according 

jnu

mex . ROSH rules that even if the doorway is less than 

four cubits wide, the householder receives a space of four square cubits for 

that doorway from the area of the courtyard.

RAMBAM, Hil. Shekhenim 2:1, does not make this distinction; see Magid 

Hagahot Maimoniot, n. 2, as well as Magid, cites RASHI’s 

interpretation that this rule involves a gift transaction; it is this 

interpretation which allows subsequent authorities to distinguish between gift 

and other transactions.



39.a.

not
one son and the courtyard to the

other. assume that each son received full rights to the use

of his property. This is an extension of the rule

1310

RIF and RAMBAM do not make this halakhic distinction.

39.b.

Rather,

-- this issue here is the KI’ D

. ROSH interprets it as separate from the house, so that

the 11 nns

See TUR HM 172, 142a, as well as NimukeiXI’ D

The Seek-i’d .

— follows RIF, with explanation of40.a. K3 in
. The aksadra is an open area inKTTO3K K3H

front of the doorway.

365

would favor the literalist approach of Magid and BaH over Karo's attempt to 

reconcile RAMBAM with R. Asher.

-- ROSH cites a Geonic ruling that 

declares that, in a courtyard of eight square cubits, the owner of the house 

with two doorways cannot demand four square cubits for each doorway.

one doorway receives four square cubits and the remainder of the courtyard is 

divided equally.

— according to R. Yonah, the rule that 

courtyard space is allocated according to the number of doorways does 

apply if the owner gives the two houses to

11 spoken of is the doorway of the house rather than the 

doorway/opening of the 

Yosef, fol. 7a.

See Tos., lib,

If it consists of four square cubits, the houseowner is

RIF and RAMBAM do not provide this detail.

39.c.

RAMBAM, Hil. Shekhenim 2:2, views the

"doorway" of which Amemar speaks is the opening to the 

Magid Mishneh ad 1oc.» quoting ibn Mi gash, 

loc.

as well as Hasagat Ha-RABAD ad

In that case, we

i"yxi

□ 1 TOX

3FI01

n*>’ pya ■nia

Ki’5 as similar to a house.



143a.
— follows RIF.

40.c.

), R. Meir suggests

See TUR HM 162, 127b-128a,

Karo offers an

— follows RIF.

— ROSH cites the interpretation of R.42.a.

oinoV ii’p’ow

See

n.

366

space

See TUR HM 172, 142a, where R.

RAMBAM, Hil. Shekhenim 5:14, appears to accept the interpretation 

offered by RASH I; see Beit Yosef to TUR, loc. cit.

alternative interpretation of RAMBAM (143a), but this is clearly forced.

41.

n" n

n’3’o kvo — ROSH cites R. Meir of Rothenburg. While

RASHI interprets the alley spoken of in this question as the alley on the 

opposite side of the house (11b, ’Ido »33

that this interpretation is superfluous. The alley spoken of is the alley in 

. which the houseowner presently has his doorway.

and Nimukei Yosef, fol. 7b.

Yizhak.

RAMBAM, Hil. Shekhenim 2:3, does not explain the nature of this aksadra; 

see Hagahot Maimoniot, n. 3. The distinction between definitions (whether the 

aksadra is closed off or open toward the courtyard) has concrete halakhic 

implications; see BaH, HM 172, 

40.b.

K3in 31 mN 

Hananel, who is supported by R. Yizhak (Tos., lib, ton

a .h-irh borders the dead end of the alley, the owner of the innermost courtyard, which

i the other hand, sees it as referring RASHI- (11b, □nr.o’7 h on the otner " /

to any of the courtyards along the length of the alley

RAMBAM, Hil. Shekhenim 5:16, interprets the case as

Hagahot Maimoniot, n. 20, as well as Beit Yosef and BaH.

). The case refers to

not entitled to four additional cubits from the courtyard. If the aksadra 

consists of less than four square cubits, the houseowner is given a 

supplementary space from the courtyard so that he has access to a usable 

of four square cubits in front of his door. 

Asher's position is cited in the name of R.



42.b. — follows RIF to’□’mo ’□ID HD^Hll’3no

on the grounds that had Rav Huna known of the

— commentary on RIF.
43.b. — commentary on RIF.

— follows RIF. OX

44. — follows RIF/Gemara to ’>”yi

onnV can

Rather, Rabbi's law

The residents of the small alley

See TUR HM 162, 127b.

RAMBAM, Hi 1. Shekhenim 5:13, simply recites the rule that the passersby

restrain the alley-dwellers from blocking their

— commentary on RIF.X^ 1

The first-born son takes46.a. p^n .— see Tos., 12b,xe
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ROSH defends RIF's ruling, 

dispute between Rabbi and R. Shimeon b. Elazar, 

Rabbi.

 ~i no

cino n’

. The rule that passersby on a public thoroughfare 

prevent the houseowners from blocking their doorways opening onto an alley 

conflicts with Rabbi's decision in 42.b.: the houseowners may block off their 

four cubits" if those neighbors closer to the end of the alley agree to this. 

ROSH does not accept the suggested resolution that Rabbi deals with an alley 

which opens onto karmelit rather than reshut ha-rabim.

’ ’  x -ion

and reshut ha-rabim. It is possible to read the Mishneh Torah rule as 

limiting the restraining power to passersby in the public thoroughfare; ROSH, 

on the other hand, grants that power to passersby in karmelit as well.

45.

he would have agreed with

Nimukei Yosef, fol. 7b, attributes this reasoning to "geonim". 

43.a.

on the public thoroughfare may 

doorways. Like Alfasi, he does not deal with the potential contradiction to 

Rabbi's ruling, nor does he address the possible distinction between karmelit

43.c. xjin

concerns the residents of a side alley which opens onto a main alley that 

itself opens onto a public thoroughfare.

need not worry that passersby will need to use their alleyspace in the 

of heavy traffic.



He does not take his portion entirely from
See TUR

HM 174, 146b.

as one

Magid Mishneh, in Hil. Shekhenim, holds that both RAMBAM and

"his teacher"24 agree that the first-born always receives an undivided

portion, even if the fields or sections of the same field should differ in

meanwhile, agree with the position outlined by R.

Beit Yosef to TUR loc. cit. expresses some difficulty to RAMBAM's

, Deut. 21:17) and admits no exceptionscommandment (

46.b. — commentary on RIF.
46 .c. -- follows RIF to

brother to take his inheritance in
an adjacent field is "midat Sodom".

fields receive unequal irrigation.
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position, but he explains that, to RAMBAM and ibn Migash, the rule that the 

first-born receives a double, unified portion is simply a Scriptural

his portion of the field as one unified section, 

if the portions of the inheritance

. Rav Yosef rejects Rabah's contention

Kirin

7 3’Vyo

that the family's refusal to allow the one

He also rejects that contention in the

□iron ni’Ti 

based upon logical inference.2$

= Tos., 12b,

’KO O  ’

RAMBAM, Hil. Shekhenim 12:2 and Hil. Nahalot 3:8, makes no exceptions to 

the general rule that the first-born receives his double portion 

unified section.

value; "other authorities", 

Asher.

following case, on the grounds that the two

From this, RASHI deduces that the first case must refer to 

fields which nevertheless receive varying amounts of rainfall.

This is valid, however, only 

are of equal value (e.g., if the father 

bequeathes three fields of equivalent value, the first-born takes two of the 

fields together; the other son does not receive the middle field). If the 

fields should differ in value, the first-born takes his double portion in each 

of the fields as a separate unit.

the most valuable field, even should he do so by means of appraisal.



Both R. Yonah and RABAD rule that, if the

The

they may not withhold it on the

369

i

i
■

particular portion by offering a price for it that

Should the other heirs wish to withhold that

"midat Sodom" does not apply when the portions of the inheritance 

unequal quality or economic value.

See TUR HM 174, 144b-145b.

26 if the fields are of equal

portions of the inheritance have already been appraised, one of the heirs may 

demand the right to buy a 

is higher than the appraisal.

portion from him, they must buy it at the price he has spe

offering of a higher price nullifies the usual procedure of div’ g 

inheritance by means of lottery.

RAMBAM, Hil. Shekhenim 12:1, follows Rabah:

tn withhold the adjacent field quality or value, the other heirs have no 9

Q Acer's disagreement, based upon R. Tam's from their brother. TUR expresses R. Asher y

Tn Resp. Ha-ROSH 97:2, however, 

the heirs may withhold the adjacent

TUR expresses R 

understanding of the position of Rav Yosef. 

R. Asher follows RASHI against R. Tam: 

Held from their brother only if it has a higher economic value than the other 

fields; they mav not withhold it on the sole grounds that the brot

are of

Thus, the other heirs may prevent the one 
from demanding a portion adjacent to his existing property. Arguing that 
RASHI's distinction between irrigated and rain-watered fields does not apply, 
R. Tam explains that the refusal of the other heirs to part with the adjacent 
field (without exacting a high price for it) is not based upon differences in 
quality. The other heirs simply have a high stake in that field and are 
willing to make their brother pay dearly for it. Rav Yosef, in this view, 
believes that the other heirs have this right, inasmuch as they would be 
entitled to keep the adjacent field should that portion be allocated to them 
in the lottery which determines the division of the inheritance. Rabah, on 
the other hand, says they do not have this right; the increased price of the 
field is due solely to the fact that it is adjacent to the brother's property. 
The halakhah follows Rav Yosef.



pay more to get it.

In this

It is

47.a. — follows RIF toKin
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l

responsa and should therefore take halakhic precedence in 

the event of conflicts between the two sources, is highly controversial. 

Zafrany27 rightly points

Indeed, in the responsum, ROSH answers the various 

difficulties raised by Tosafot against RASHI's position.

TUR ignores this responsum, in accordance with the rule that the 

halakhot, which are "later", take precedence over the responsa; see BaH, 144b. 

This general rule, which holds that the halakhot of the ROSH were written at a 

later date than his

>’ n’o x > ’ k n i

out that we cannot accept this rule in its literal 
sense and that each conflict must be examined on its own merits.
instance, the determination is difficult in the extreme. On the one hand, the 
TUR decides according to ROSH's position in the Halakhot, which indicates that 
the ruling there is more authoritative (or, in traditional purchance, "later') 
than the one in the responsum. On the other hand, the responsum, considered 
from a logical point of view, appears to be "later" than the ruling in the 
Halakhot. In the responsum, R. Asher does not merely cite RASHI and the 
Tosafists* objections to him; he refutes those objections, defending RASHI 
against the difficulties raised by R. Tam. Indeed, ROSH cites his "teacher", 
perhaps R. Meir of Rothenburg, as agreeing with the RASHI position, 
more logical to assume that the responsum, which constitutes the next step 
in the debate and which contains a more complete analysis than does the 
halakhah, is the "later" of the two sources, rather than to assume that ROSH 
first agreed with RASHI and then changed his mind. If the latter were the 
case, ROSH would be in the position of accepting arguments which he has 
already conclusively rejected.^ Regardless of the dating of these sources, 
however, the position of the Halakhot is clear, and it is the view accepted by 
TUR.



See Tos., 12b, 7 3 ’

above.

7 3 » byn II

one brother owns an adjacent field. See

Beit Yosef, HM 174, 146a: For this

47.b. — R. Yonah deduces that the

to

If the law were that each heir should

It

48. xn t

require that each field be equally divided.

371

RAMBAM, Mil. Shekhenim 12:1, applies the same principle to both cases; 

both refer to a situation in which

ROSH cites R. Tam's view that this case is 

not linked, in terms of legal principle, to the previous case. See 46.c., 

Neither brother would pay more for a particular field, since neither 

owns a field adjacent to it; thus, the principle of " 

does not apply here.

primary law concerning the division of the inheritance is for each heir 

receive a share of each separate field.

receive an entire field, why does Abaye suggest that, in this case, that the 

fields be divided in order to provide an economic advantage for one heir? 

is not that we reject the pimary law of inheritance; rather, we reject the 

rabbinic practice of " dttd rn’r> I’510 ", inasmuch as

RAMBAM follows RASHI against R. Tam.

reason, RAMBAM, unlike ROSH and TUR, does not mention the "two fields" case as 

distinct from the case in 46.c.

NH3 inx in”nr

the primary law is that each heir receives a share of each field. Abaye

wishes to uphold the primary law and argues that 

to this case, in that one heir nay realize an economic advantaSe should the 

fields be divided according to that primary law.

The implications of R. Yonah's deduction are treated in 1.48, below.

— the verse Deut. 21:17 is interpreted to mean that each 

heir receives his portion as one continuous unit, see 1.46.a., 

According to R. Yonah, this Scriptural warrant applies only to the di vi 

one field. If the heirs receive two fields, however, Toraitic

It is the rule

"midat Sodom" does not apply



D1TD mo

current property.

R. Yonah's deductions follow R.

If one heir owns an adjacent field, the other

For this reason, the heir has the

options described here. RASHI and RAMBAM, as we have seen in 1:46.c., regard

In addition, we have seen

This is not the view of R. Yonah and ROSHportion in an undivided fashion.
here.

rulings here are weapons which the ben mezra uses
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Ultimately, the difference lies in the fact that, for R. Tam and his 

followers, that one of the heirs is a ben mezra constitutes a legitimate

may demand that he pay dearly for the privilege of receiving the 

adjoining portion of his father's field.

the brothers' refusal to give this heir the adjoining field a case of "midat 

Sodom" if the fields are of equal economic value.

that RAMBAM sees Deut. 21:17 as requiring that the first-born receive his

See TUR HM 174, 146a-b, and BaH ad loc.

Tam's view in 1:46.c., above.

hei rs

Thus, each heir is entitled to insist that each field be 

divided among the heirs, should that division be to his economic advantage. 

For example, one heir owns an adjacent field. He may, if his brothers do not 

allow him to take his share next to the adjacent field, insist that the fields 

be equally divided so that part of his inheritance will be closer to his

economic advantage for the other heirs; their demand for a high price from him 

in return for the adjoining section is not a case of midat Sodom .

RAMBAM do not regard this as a legitimate economic advantage justifying the 

brothers' refusal to hand over the adjoining section to the ben  

Yonah's ruling UMnnnc which the ben mezra uses to defend his

This demand is not a case of "midat Sodom", and we 

therefore follow the primary law of division. This applies as well to a case 

where one of the two fields is twice as large as the other. The larger field 

does not go automatically to the first-born son; his brother may demand that 

the fields be divided if he would realize an economic advantage in so doing.

which makes it possible to grant each field to an heir as

an undivided unit.



position in

superfluous

49.a. — should two partners buy a field, where one7 3 ’top 3 i

owns a two-thirds share,

according to units.

as one
These portions were not

See TUR HM

Magid

This, however, is speculative at best.

49.b. — follows RIF.

50.a. applies,— if the law of TU’K

) declares

his share.

Some
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RAMBAM does not mention this rule; see Hil. Shekhenim 12:1-2.

Mjshneh. to 12:2 attributes the rule to ibn Migash.

the field is divided at the end of the partnership 

Like the first-born, the major partner receives his 

two-thirds is an undivided fashion.

view of his brother's refusal; these weapons are clearly 

if the halakhah follows RASH I and RAMBAM.

Although ROSH cites RAMBAM for support, there is a

IX Til

K3’1 H’N

that either partner may fix the price at which the other may buy 

Others require that the court appraise the value of the property, so that 

either partner may purchase the share owned by the other. ROSH rejects the 

proof brought for this second option from M. Ketubot 10:2, since that mishnah 

deals with the protection of orphans' inheritance. Here there 

loss involved, since A gives B the option of either buying or selling, 

geonim rule in this way, as does RAMBAM, Hil. Shekhenim

difference between the

ko’i in

If, however, three partners each buy 

one-third of the field and one of them subsequently buys the share of another, 

that partner may not force the third to let him take his two shares 

unit at the dissolution of the partnership, 

originally bought as one unit, much like the case of the yabam, who does not 

necessarily inherit his and his brother's portion as one unit. 

174, 147a.

1

how is the price to be determined? RASHI (13a,

Perhaps RAMBAM's mention 
of the yabam in 12:2 implies the rule concerning partners, which ibn Migash 
likens to that of the yabam.



Mishneh to 1:2 and Beit Yosef to HM 171, 136a.

share or sell his

own.

definition of this rule thatthis reason, TUR

RAMBAM provides.

law in this way;

50.b.

courtyard according to a year-by-year

HM 171, 136b).
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reasoning; see BaH1s resolution of 

See also RABAD's hasagah to 1:2.

Derishah, n. 5.

It is clear that R. Asher cites RAMBAM, along with the geonim, as support 

of textual analysis. Perhaps for

neighbors must divide the

each neighbor gets its

either partner may set the price at which the other may buy his share. 

RAMBAM, on the other hand, rules that one partner, who initiates the action, 

sets a single price at which he will either buy the other's

Karo attributes RAMBAM's approach to the Arukh (Ha-Shalem, v. 2, p.

235).29 TUR, however, interprets his father's view as identical to that of 

RAMBAM (and see Kizur Piskei Ha-ROSH to our halakhah), a point noted by

a schedule is

for the ruling which he has derived by means 
ascribes to his father the same 

however, that RUSH does not define the
on whose behalf ROSH

in partnership.

RAMBAM, Hil. Shekhenim 1:2, rules that the 

schedule of use:

IK 11 a

ROSH/RASHI view and that of RAMBAM, as pointed out by Karo in both Kesef
ROSH and RASH I explain that

It is equally clear, 
correctly points out that RASHI,

The concept of
ad loc.) and to the geonim (by TUR 

basis of his father's
RAMBAM and ROSH.

Karo

marshals his arguments, conflicts with RAMBAM's interpretation.

— the rule of iii’x

Neither neighbor can force the
nun Krn

does not apply to a jointly-owned courtyard.

other to buy or sell, since the courtyard i« indispensable for both houses.

Thus, if the courtyard is too small to be divided, the neighbors must use it

exclusive use in each alternating year.

attributed to ibn Mi gash (by Magid Mishneh ad loc.

TUR rejects this ruling on the

the difference between



50.c. — follows RIF^O to H’oyu Kianom .

for division,

R. Hananel,

In addition to
we

that R. See TUR HM

RAMBAM, Hil. Shekhenim 1:5, follows RIF.

50.d. — a summary and explanation of RIF's view (fol. 8b).k" ■» 1

— summarizes sugya to n ■>’? ’yo’n m>i

does notThe rule IK*11 i ’ k

apply to the maidservants because each has unique skills which both partners

require.

a minimum sufficient amount. The same limitation applies to a case where

basis, since each is different andni’N IK
though their monetary value may beserves a particular

identical.

separately.
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jams
RIF follows the view of R. Shimeon ben Gamliel:

I

i

The rule applies only to property whose function is exactly the same 

for each partner and which cannot be divided in such a way that each possesses

follow the majority position, the Gemara indicates 

Shimeon's ruling is not as persuasive as RIF believes.

171, 137b, Hagahot Maimoniot to Hil. Shekhenim 1, 

fol. 86c.

if the property is too small 

we do not allow one of the partners to divide it by taking for 

himself an amount that is less than the minimum definition, 

however, follows the majority view and allows this practice.

the general rule that

purpose, even 

However, while neither partner may demand "you take one and I will 

take the other", he may demand tu’k ik for each possession

If the partners own two of the same kind of property (e.g., 

fields), and neither one is sufficient to divide in half, A^ can demand from _8 

" and include both properties in the transaction, 

See TUR HM 171,

n. 9, and Mordekhai, n. 509,

ROSH seems to draw upon his teacher, R. Meir of Rothenburg, for 

this ruling.

partners own jointly a field and a vineyard; the ownership cannot be 

transferred on a

Tll’K ix m

inasmuch as their function is identical for both partners.

50.e. K33’n -!□

’ x m ■» k n



138a-139a.

- R. Yosef ibn Migash states that the rule□ no

as an

to this house.

See TUR HM 171,

See also Shitah Mekubezet to 13b.

Nimukei Yosef loc. cit. and Beit Yosef HM 171,

use of the

171, 140a.

52.a. — see Tos., 13b,

according to R. Yizhak's emendation.
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iI

On fol. 8b, near bottom, he reports that R. Yonah makes 
the same distinction.

field together.

No other poskim appear to accept ibn Migash s distinction.

. ROSH cites the baraita

Nimukei Yosef, fol. 8a, attributes to R. Aharon Ha-Levy (RA'AH) 

the same distinction between heirs/gift recipients and purchasers that ibn 

Migash cites here.

This partner now needs a place to live, and 

he is not required to share a house with the other partner. 

139b-140a.

TX 111

, since they bought the house on the understanding that they would 

share it in partnership.

ix in

RAMBAM, Hi 1. Shekhenim 1, does not make a distinction between different 

types of partnership here; see 

140a, as well as Resp. RASHBA, n. 913, cited by Beit Yosef. 

51.b. — ibn Migash states that the rule

does not apply to a jointly-owned field, inasmuch as the two partners can make 

ROSH does not accept this distinction. See TUR HM

-i"n

If one of these partners should lose his 

residence for any reason, however, he may apply the law of 

mi’X

ROSH accepts this as long as both of them require 

the house as their residence, or if neither of them lives in the house but 

they purchased it for rental income.

nx mi applies only when the partnership originated 

inheritance or as a gift. If, however, the partners buy a house which cannot 

be adequately divided between them, neither partner may demand "

II n i ’ k

RIF and RAMBAM do not include these details. SA HM 171:13 cites these 

rules from the TUR and ROSH; see Be'er Ha-Golah ad loc.

51.a.

This conflicts with the reading in the



Alfasi; see DPS ad loc., n. 60, especially the citation from RITbA.

RAMBAM does not mention this halakhic detail.

52.b. — again, ROSH emends the baraita (" fnV’nro "x ’ 3 n

becomes " jnV’nn? ") in order to conform to the Tosafot

understand!ng. See Shitah Mekubezet and Hiddushei Ha-RAMBAN to 13b: this

problem of girsa, which RAMBAM does not address, is an old one.

The52.c. — follows RIF to

circumference of a Torah scroll is six tefahim, including the cylinder around

which it is rolled. See also ROSH, Hi 1. Sefer Torah, fol. 3a, and TUR YD 272,

219a-b.

RAMBAM, Hil. Sefer Torah 9:1, does not include the cylinders in this

Hagahot Maimoniot ad loc. and Beit Yosef to TUR,

loc. cit. (219b).

53. — follows baraita on 14b.
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measure of circumference; see

n" n

t" n yii’ ’ 3 ■» x



NOTES TO BABA BATRA, CHAPTER ONE

See Hi 1. Talmud Torah 4:9.

. see Be'er Ha—Golah to HM 157, n.^Some
9.

n. 6.II

the grounds that the creditor may

378

11:6, does 
in a house 
Meg. 28a.

ROSH holds that this does not 
the loan fell due.

3  intent when he cites a view as
Yad Malakhi, kelalei Ha-Shulhan Arukh,

minor orphans are exempt from paying the debts of 
have accepted a pledge from 

apply if the father died before

See DDS, Baba Batra 6a, n. 4. 

ad loc., n. 7, in

with the note of RABAD to 3:6.
 ... i detail of halakhah neither mentioned

TUR HM 160, 125b-126a, accepts RASHBA's position; Beit

attribute this view to "geonim

. Who is this
Daua .. . influence of the "Spanish
See also RITbA to our sugya; he displays some 

■ • ' ----------- thorpf ore .

?For the various views concerning Karo s 
D’-imK tr’ "» see ]

®See Baba Batra 174: 
the estate, on 
their father.

wv prohibition against sleeping
1211 inwi i?5Ki see Tos., Meg. 28a, ' "

Hagahot Ha-BaH, n. 4. See also DDS, Pes. 101a, n. 200. RAMBAM, Hil. Tefilah 
not prohibit sleeping in a synagogue although he does prohibit it 
of study, presumably on the strength of R. Zeira's statement in

— - - — • »

iRASHBA's phrase " □in ’Tin " refers to his teacher R.
Yonah Gerondi; see Michael, Or-Ha-Hayim, n. 1189, pp. 575-576.

2r. Tam, in the Tosafot, derives from this conclusion that some customs 
may be disregarded even when the mishnah states: " inioo Von 

m’-inn ", On the subject of rabbinic supervision of minhagim and the 
power to reject them, see Elon, Ha-Mishpat Ha-Ivri, pp. 760-767, and the 
literature cited by him.

3r. Yizhak the Tosafist apparently agrees with RAMBAM on the issue of 
kinyan; see Magi d Mishneh and Nimukei Yosef (fol. 12a).

4See Sefer Me'irat Einayim, n. 6.

$The prohibition against sleeping is not mentioned by the Talmud in 
Megilah 28a. See, however, Tosafta Megilah 3:7 and Yer. Hegilah 3:3 (74a). 
Perhaps Tosafot possessed a reading of Meg. 28a which included the word 

d’2-<l-<i ■•. see Bpur Ha-GRA to OH 151:3. It seems more likely,
however, that Tosafot derives the prohibition against sleeping from Pesahim 
101a: " i2xi iruri i7 = ki ■■ See Tos.. Meg. 28a, '

9R0SH attributes 
authority? See ROSH, 
school" is detected, 
similarities to R. Asher's language. We may 
that the "rav" in question is either RAMBAN or 
scholar.

l^Our printed text preserves this reading.

11Magid Mishneh, Hil. Sanhedrin 3:5; Hagahot Maimoniot 

the name of R. Yizhak.

l^He does suggest that RAMBAM agrees i 
Clearly, Magid sees RASHBA's comment as a 
nor implied by RAMBAM. 1".

this view to >"t n"n
Baba Mezia l:42.b., where some

- - L

with reason suggest, therefore, 
some other major Spanish



holding the same opinion on

II

taxes for defense

Shitah Mekubezet to 8b.
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the Tosafot/ibn Mi gash ROSH ", advancing beyond

1, n. 219, for a detailed discussion of the halakhic 
’Toxn kz’k • Many Tosafists do not 

‘ —---------C----- -  K

18R0SH cites RAMaH as 
who earn incomes.

16Magid Mishneh, 
R. Yosef ibn Mlgash.

l?See Karo, Bedek Ha-Bayit to HM 163, 129b: 
position is considered cionom xnyo
the strict limitations of the text under consideration.

the subject of rabbis

19R0SH does, however, •. ----- -------
exemption (where legitimate) to cover all types of taxation, 
in lyunim...Mukdashim le-Prof. ~ ~ " ’ —-1 D T1’" 1Qfl9

Yosef ad loc. agrees that this position is implied in the words of ROSH.

13fOr a discussion of RAMBAM's attitude towards Talmudic debate vs. clear 
memrot and baraitot as sources of halakhah, see B.Z. Benedict, "Le-Darko shel 
Ha-RAMBAM bef-sak Halakhah", Torah she-be-al Peh, v. 4, pp. 99-108; J. 
Levinger, Darkei Ha-Mahshevah'Ha-HiIkhatit shel Ha-RAMBAM, Tel Aviv, 1965; and 
I. T a - S h e ma, in Kiryat Sefer, v. 41, 1966, pp. 138-144"

l^ROSH cites the first kd’k on 7b, which RIF omits, in
order to include the Tosafot deduction concerning the calculation of financial 
obiigation.

l^See Sedei Hemed, v. 1, ... , 
implications of •j-idkt kz’x • Many Tosafists do not
automatically follow the second version of the statement but prefer to base 
their conclusions on the legal categories involved. Others might follow the 
first version. The rule K~in3 seems to be
of Geonic derivation; see Tos., Avodah Zarah 7a, and Hilkhot Ha-ROSH Avodah 
Zarah 1:3. In R. Asher's view, RIF and RAMBAM customarily follow the second 
version of the statement; see Hilkhot Ha-ROSH Gitin, 6:12.

Hil. Shekhenim 6:4, attributes the following halakhah to

follow RAMBAM in extending the rabbinic |axTa_Shema 
^E^Z^Melamedl^Bar-Ilan, 1982; esp. 314-315.

20The word " nxin "in the printed text is read "
by various MSS and ri shonim; see DPS, 8a, n. 80.

“Compare to SA HM 163:4. .Meh
preserves the ambiguity of the Mishneh Torah. ts that RAMbBT
subsidize comrwnity defense? Himukei Yosef, * ;ion9qarr,ed as well in 
rejects the distinction made by i bn HigasTU sugsestlon earne 
Beit Yosef HM 163. 131a), but this is far f™ clear. » J . f „e 
probable that RAMBAM, like Alfasi, merely cite the plain sen .
Talmud and does not address the possible distinction between 
and non-defense purposes.

22And to R. Yonah; see

23And in Kesef Mishneh, Hil. Sanhedrin 2:1.

24Ibn Mi gash; see Hiddushei Ha-RAMBAN, 12b.



2

380

dOI .e., RUSH could not re-aaopt me k. iam pvsiuvu 
account! ng for the arguments which he himself raised on

29See Be'er Ha-Golah, HM 171, n. 90.
28See Hagahot Me'erez Yisrael to RIF, fol. 8a, n. 1.

28And not Rav Yosef, as 
and Kesef Mishneh ad loc.

stated in Magid Mishneh; see Hagahot Maimoniot, n. 
c, anu ixesei ri i Burien au iw., who suggests that RAMBAM's text ot thi s sugya 
did not include tne fifst occurrence of the phrase Knsini

*]oi’ □ . DPS presents no evidence of such a textual variant; RIF,
moreover, does include that phrase in the position indicated. Actually, no 
such emendation is necessary in order to account for RAMBAM's ruling. If his 
reasoning agrees with that of RASHI (i,e., as Tosafot understands RASHI), then 
even Rav Yosef would agree that the other heirs can prevent the transaction 
only when the fields are of unequal value. See Resp. Ha-ROSH 97:2, where R. 
Asher follows RASHI's view and decides that the halakhah is in accordance with 
Rav Yosef: his position in the responsum agrees with that of RAMBAM. Thus, 
RAMBAM does follow Rav Yosef, rather than Rabah.

2?Zafrany, pp. 88-92.

28I.e., ROSH could not re-adopt the R. Tam position without first
• - J -n behalf of RASHI.

28See also Shitah Mekubezet to 12b, citing RAMBAN. ROSH utilizes logical 
inference (the analogy to the two brothers, neither of whom is first-born, 
dividing an inheritance) to arrive at his ruling. Karo eventually accepts 
RAMBAM as the authoritative halakhic voice; see SA HM 174:2 and Isserles ad 
loc.



AN ANALYSIS OF THE HALAKHAH IN SEFER HILKHOT HA-ROSH

We have examined thirteen chapters of the Sefer Hilkhot Ha-ROSH,

summarizing in detail the process by which he builds upon the Alfasi, cites

other sources, and arrives at a final pesak. Each individual halakhic unit

has been treated separately, in the conviction that only by the study of the

details, the actual work which Asher performs in the composition of his book,

can we arrive at a satisfactory understanding of his influence upon the

halakhah. We now turn to an analysis of our findings, in order to establish

the outlines of R. Asher's contribution to halakhic history.

Table 1.

Tractate Gitin. 341 Units.
Chapter One—33
Chapter Two—39
Chapter Three—16
Chapter Fout—96
Chapter Five—37
Chapter Six—25
Chapter Seven—30
Chapter Eight—25
Chapter Nine—40

50 Units.Tractate Ketubot, chapter one.
1 98 Units.Tractate Kiddushin, chapter one.

100 Units.Tractate Baba Mezia, chapter one.

88 units.Tractate Baba Batra, chapter one.
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TOTAL HALKHIC UNITS. 682.
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The 682 halakhic units contain a wealth of halakhic material from which

This examination will not be statistical in nature,to build our analysis.

The aim of this study

exhibi ts.

author!ty.

predecessors.

Table 2.

Tractate Gitin.

1:lid;

1:19a;1:17a; 1:17b; 1:17c; l:17e;

2:20b;2:7; 2:8; 2:9a; 2:16; 2:19;

2:24d; 2:25a; 2:25c; 3:1b; 3:2a; 3:3

4:7a; 4:7b; 4:7e;

4:22a; 4:22b;4:19; 4:20;

3:37a; 4:37e;4:34; 4:36;

5:19c; 5:20b; 5:20d;

4:45b; 4:47c; 5:2a; 5:4a;

5:21a; 6:1; 6:3b; 6:3d

1:2a; 1:2b; 1:3;

1:10c; 1:11a; 1:11b; 1:11c;

1:5; 1:6a; 1:6b; 1:7a; 1:7b; 1:7c; 1:8;

1:13a; 1:13b; l:13c-14; 1:15; 1.16;

1:19b; 1:19c; 2:4b; 2:4d; 2:5a; 2:5b;

2:20c; 2:21-22; 2:23b; 2:24a 2:24c;

; 3:7; 4:2a; 4:2b; 4:3; 4:4a; 4:5;

4:8b; 4:8c; 4:8d; 4:9; 4:10; 4:11a; 4:11b; 4:12; 4:13b;

4:26; 4:27; 4:28; 4:29a; 4:29b; 4:31a; 4:32a;

4:37f; 4:37g; 4:38b; 4:41d; 4:43; 4:44; 4:45a;

5:5a; 5:7; 5:8; 5:13a; 5:16a; 5:17a; 5:19b;

; 6:4a; 6:6; 6:7a; 6:8; 6:9;

7:3; 7:6a; 7:8a; 7:8b; 7:9a; 7:9c; 7:11a; 7:11b; 7:16; 7:19b; 7:20a; 8:2;

8:3a; 8:3b; 8:4; 8:5a; 8:6a; 8:6b; 8:7a; 8:9a; 8:9c; 9:13b; 9:1a; 9:2a;
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although it will make use of numbers and percentages, 

is descriptive, to bring into focus whatever halakhic tendencies ROSH 
is

One such tendency his citation of sources. The study detected no 

attitude of unusual animosity directed by Asher toward any particular 

Likewise, he shows no blind admiration toward any of his

In this sense, the "scholarly consensus" is correct: ROSH 

demonstrates a certain "independence" in his relationship to his forebears. 

The consensus fails, however, to discern R. Asher's clear pattern in the 

choices he makes, the choices of which commentaries and rulings to cite in his 

Halakhot. This pattern has emerged clearly from our study; it begins to 

unfold as we catalogue the extent of Asher's citation of this Tosafot 

literature.1



9:4b; 9:6b; 9:7a; 9:7b; 9:9b; 9:10a; 9:11a; 9:12; 9:13a; 9:14.
TOSAFOT CITATIONS IN GITIN: 145.

Tractate Ketubot, Chapter One. 1:2; 1:3a; 1:3b; 1:3c; 1:4; 1:5a; 1:5b; 1:7a;

TOSAFOT CITATIONS IN KETUBOT, CHAPTER ONE: 26.

Tractate Kiddushin, Chapter One. 1:1b; 1:1c; l:ld; 1:2b; 1:2c; 1:5a; 1:5b;
i

1:6a; 1:8; 1:10a; 1:10b; 1:12; 1:13a; 1:16c; 1:17c; 1:18; 1:24; 1:25;

1:26; 1:27; 1:28c; 1:29; 1:33a; 1:35; 1:36; 1:37; 1:43b; 1:48-49; 1:50b;

1:53b; 1:53c; 1:59; 1:62; 1:65.

TOSAFOT CITATIONS IN KIDDUSHIN, CHAPTER ONE: 34.

1:1a; 1:1b; 1:2; 1:4a; 1:4b; 1:4c; 1:5a;

1:7a; 1:7b; 1:11a;

1:28b;

l:39j; 1:46; 1:47a; 1:48a; 1:49c; l:49d; 1:50; 1:52c;1:39h; 1:39i;

1:54a; 1:54b.

40.TOSAFOT CITATIONS IN BABA MEZIA, CHAPTER ONE:

1:5b; 1:6b; 1:9a;

TOTAL HALAKHIC UNITS BASED UPON TOSAFOT: 270
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In all, approximately 39.6% of the 

HAzBOSH is based upon the Tosafot.

1

|

1:7b; l:8-9a; 1:9b; l:9d; 1:10a; 1:11; 1:12a; 1:12b; l:12d; 1:13a; 1:13d;

l:18d; 1:19; 1:20a; 1:21b; 1:23; 1:25; 1:30.

1:31a; 1:31c;

halakhic material in the Hilkhot 

Asher's dependence upon Tosafot is well

Tractate Baba Mezia, Chapter One.

1:13b; 1:20-21; 1:22; 1:23; 1:24; 1:27a; 1:27b; 1:28a;

1:32; 1:33a; 1:38b; 1:38c; l:39e; l:39f; 1:39g;

Tractate Baba Batra, Chapter One. 1:1b; 1:2; 1:3a; 1.3b, 1.3c, 1.4c, 1.5a, 

1:9b; l:ll-12a; 1:13; 1:14; 1:17a; 1:20a; 1:22a; 1:29c;
2 

1:40a; 1:42a; 1:46a; 1:46c; 1:47a; l:52a-b; 1:38a.

TOSAFOT CITATIONS IN BABA BATRA, CHAPTER ONE: 25.



foundations of the RIF and the Tosafot.

It

Spanish yeshivot.

considered, in the SpanishThus, Alfasi cannot beplace of the Gemara.

he is the Talmud itself, theyeshivah world, a

In studying the ROSH, we cannotbasic study text of the yeshivah curriculum.

itself.

II post-Talmudic" authority whose

To summarize:

other

It is these
"halakhic" Talmud as it developed

deliberation.
additions and
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standing equals that of all the other sources 

When, however, Asher recites the

known; the common approach i s to say that the ROSH is based upon the twin 

To say this, however, is to

With this in mind, let us consider Asher's own 

contributions to the "halakhic consensus", the RIF.

"post-Talmudic authority";

misconstrue entirely the function played by Alfasi in the Hilkhot Ha-ROSH.

has been shown2* that Alfasi served as a substitute for the Talmud in many

Mai monides himself recommended that the RIF be studied in

can compare the Talmud to the

In some places, 

upon him and criticizing him.

Tosafot; we must analyze the 

in order to discern what ROSH adds to the body of the Talmud (i.er, 

comment!ng

compare the RIF to the Tosafot, any more than we

Tosafot along with the other post-Talmudic poskim

RIF)

Alfasi as "Asher's Talmud"

which Asher brings to bear upon the Talmud.

it were the Talmud; when it serves him as the 

shall regard the

the citations of Tosafot should be

rjshonim excluding, in general, the RIF, who represents

from the Geonic period.

authorities whom Asher utilizes in his attempt to derive the authoritative

Pesak, for which the Talmud/RIF is but the beginning of the process of

of course, Asher mentions RIF by name, 

In these places, we will regard RIF as a

text of the Alfasi as though

Talmud itself serves the Tosafists and other commentators, we 

and not as a post-Talmudic scholar, 

considered along side all the 

the consensus of the



Table 3.

ASHKENAZIC AUTHORITIES CITED IN ROSH.

1 citation.Kiddushin 1:20.R. BARUKH.

2 citations.R. EFRAIM B. YIZHAK. Gitin 7:8a; Ketubot 1:3c.

R. ELIAHU. 1 citation.Kiddushin 1:65.

R. GERSHOM ME'OR HA-GOLAH. 1 citation.Gitin 5:17a.

Baba Batra 1:40c.Baba Mezia 1:3.R. MEIR OF ROTHENBURG. Gitin 9:11b.

3 citations.

2 citations.R. MESHULLAM. Gitin 1:2c; 8:13b.

R. PEREZ. 1 citation.Gitin 1:19a.

R. PETER. 1 citation.Kiddushin 1:62.

1 citation.R. MOSHE OF EVREUX. Gitin 1:19a.
2 citations.Kiddushin 1:20; 1:62.R. SHIMSHON OF SENS.

R. SHEMAYAH. 1 citation.Kiddushin. 1:35.

RASH I.

2:24a; 2:25c; 3:2a; 3:3;

7:9c; 7:16; 8:2; 8:9c; 9:9b.

1:6a; 1:9b; 1:20a; 1:21b.Ketubot.

Kiddushin.

Baba Mezia.

1:38a; 1:46c; 1:50a.Baba Batra. 1:9c; 1:20a;

59 citations.

RASHBAM.

Kiddushin 1:54.

9 citations.
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Gitin 1:7a; l:lld; 2:21-22; 4:29b; 7:11b; 8:2; 8:3a; 8:7a.

Gitin 1:2b; 1:3; 1:7a; 1:7b; 1:10c; 1:11c; 1:13b; 2:4c; 2:4d; 2:21-22;

3:7; 3:10; 3:12; 4:3; 4:5; 4:19; 4:28; 4:29b;

4:30; 4:35b; 4:36; 4:37f; 4:38b; 4:47c; 5:5a; 5:17a; 5:20d; 7:6b; 7:9a;

1:24; 1:29; 1:35; 1:43b.

1:2; 1:18; 1:24; 1:36; 1:42b; 1:42c; 1:49b; 1:52a.



R. YEHUDAH B. NATAN. Kiddushin 1:35. 1 citation.

R. YIZHAK. Gitin 1:6a; 1:17c; l:17e; 2:5b; 2:12; 2:25a; 4:8b; 4:8c; 4:21;

4:29a; 5:2a; 6:1; 6:10b; 8:7a; 9:6b; 9:7a; 9:14.

Kiddushin. 1:8; 1:16b; 1:17c.

Baba Mezia 1:2.

Baba Batra. 1:9b; 1:20a.

23 citations.

R. YIZHAK B. ASHER. Gitin 1:2b; 1:17a; 3:7; 5:8; 5:20d; 7:16.

Baba Batra 1:9b; 1:38a.

8 citations.

R. YIZHAK B. MEIR. Gitin 2:19; 2:21-22; 7:9a.

Ketubot 1:4; 1:25.

5 citations.

R. YIZHAK B. YEHUDAH. 1 citation.Kiddushin 1:48-49.

R. YOSEF TOY ELEM. 1 citation.Gitin 9:4b.

R. TAM. Gitin 1:2a; 1:6b;

1:19b; 2:4c; 2:4d; 2:8;

4:7f; 4:8c; 4:9; 4:11b;

5:8; 6:3b; 6:10b;

9:10a; 9:13a; 9:14.

Ketubot.

Kiddushi n. 1:8; 1:10b;

1:7b; 1:27b; 1:28b.Baba Mezia. 1:2; 1:3;

1:29c; 1:46c; 1:47a.Baba Batra. 1:5a; 1:20a;

190.
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1:4; 1:19; 1:25.

1*24; 1:29; 1:43b; 1:48-49; 1:62; 1:65.

67 citations.

TOTAL CITATIONS OF ASHKENAZIC AUTHORITIES:

4:13b; 4:20; 4:22b; 4:26; 4:27; 4:29b; 4:45a;

7:8a; 7:9c; 7:19b; 8:7a; 8:9a; 8:9c; 8:13b; 9:7b; 9:9b;

1:11a; 1:13b; 1:15; 1:16; 1:17a; 1:17c; l:17e;

2:9a; 2:21-22; 2:25c; 2:27; 3:12; 4:2a; 4:7d;



Table 4.

SEFARDIC AND PROVENCAL AUTHORITIES CITED IN ROSH.

Gitin 11:1(1; 2:5b; 2:26; 4:21; 5:6a; 6:9; 7:18.RABAD.

Ketubot 1:5b.

Kiddushin 1:14; 1:15.

1:20b; 1:46c.Baba Batra.

12 citations.

1 citation.Ketubot l:6d.R. YIZHAK IBN GIAT.

RIF.

9:7b.

Ketubot.

Kiddushin.

Baba Mezia.

1:44; 1:49b; 1:49c.

Baba Batra.

55 citations.

1 citation.SEFER HA-ITIM. Kiddushin 1:40.

2:12; 6:7a; 9:4c.SEFER HA-ITUR. Gitin 2:4c;

Kiddushin 1:20.

5 citations.

RAMAH (Abulafia, d. 1244).

8:4; 8:8.

Ketubot 1:5a; 1:9c.

Baba Mezia. 1:30.

12 citations.
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Gitin 2:25b; 2:26; 3:2b; 4:25b; 4:37f; 4:44; 5:6b;

1:2; 1: 6d; 1:20a; 1:23.

1:1c; 1:50c; l:50d.

Gitin 1:7b; 1:13b; l:17e; 2:6a; 2:8; 2:9a; 2:12: 3:3; 3:5b; 3:6; 3:10; 

4:21; 4:29a; 4:41b; 5:2a; 5:4a; 5:18; 5:20g; 6:4 c-d; 6:5a; 6:9; 6:10b; 

6:12; 7:6b; 7:8a; 7:11a; 7:11b; 7:15a; 8:6a; 8:9c; 9:4b; 9:6c; 9:7a;

1:1b; 1:56.
1:2; 1:7b; 1:9b; 1:27a; 1:31b; 1:33b; 1:34; 1:36; l:39i;



Gitin 1:5 (?); 2:7; 2:25a; 2:25b; 2:26; 3:2b (?); 4:6a; 4:25b; 6:4a;
6:7a (?); 6:9; 6:10b; 6:12; 6:14a; 7:18; 8:13; 9:1b; 9:4c; 9:6c.

1:7b; 1:17c.Kiddushin.
Baba Mezia. 1:44.
Baba Batra 1:20b; 1:50a.
24 citations.

1 citation.Kiddushin 1:20.R. MOSHE HA-KOHEN.

RAMBAN.

Ketubot 1:21b.

Kiddushin 1:1b; 1:17a; 1:44.

Baba Batra. 1:9b.

R. YOSEF IBN MIGASH.

10 citations.

1 citation.SHMUEL HA-NAGID. Ketubot 1:12a.

R. YONAH GERONDI. Gitin 5:2b; 7:15a.

Ketubot 1:17; 1:18a.

Baba Batra.

13 citations.

2 citations.
R. ZERAHIAH HA-LEVY (RAZAH).

148.
TOTAL CITATIONS OF SEFARDIC AND

This list excludes citations

in the TosafistThese sources were in widespread use
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by ROSH of Geonic sources 
academies at his time,

Baba Mezia l:39h; l:39i.
PROVENCAL AUTHORITIES:

and of R. Hananel.
7

RAMBAM.5

12 citations.6

Ketubot 1:9c; 1:23.

Baba Batra 1:6c; 1:21; 1:22b; 1:22c; 1:29c; 1:39c; 1:51a; 1:51b.

Gitin 1:18; 5:2a; 5:6a; 5:7b; 5:19a; 6:9; 7:8a.

Baba Mezia 1:3; 1:39g.
1:9b; l:ll-12b; 1:38a; 1:39a; 1:46c; l:47b-48; 1:50c.



When we
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and as such, we must consider them as much a part of his "Ashkenazic" heritage 

as of the Sefardic tradition represented by RIF and RAMBAM. The purpose of 

our study here is to analyze the extent to which ROSH added the Spanish and 

Provencal halakhic traditions to the learning he inherited from Ashkenaz.

The preponderance of the Ashkenazic citations (190) over the 

Sefardic/Provencal authorities (148) does not appear very large. It becomes 

more significant, however, when we consider that R. Asher bases his analysis 

upon Tosafot in 269 of the halakhic units included in this study, 

account for those units in which more than one sage is mentioned, Asher cites 

the Sefardic and Provencal poskim in 124 halakhic units; when we add the 

number of units in which Ashkenazic authorities are cited and for which there 

is no parallel in Tosafot, we arrive at 33. Thus, ROSH cites Ashkenazic 

authorities, including unattributed Tosafot, in 299 separate halakhic units. 

As a proportion of the 682 total halakhic units in this study, this number 

produces a total of 42.3 per cent: i.e., R. Asher cites Ashkenazic materials 

in 42.3 per cent of the halakhic units studied. In contrast, he cites the 

Spanish and Provencal authorities in a total of 18.2 per cent (124 citations 

out of 682 units) of the separate halakhic units.

Indeed, if we consider that 142 of the halakhic units in R. Asher are 

identical to the corresponding sections of the Talmud or RIF, the p g 

are even more revealing. Out of the 540 halakhic units in which ROSH adds 

his basic text, 55.4 per cent include citations from Ashkenazic sages, while 

Sefardic and Provencal teachers are found in 22.9 per cent.

does not include those halakhicThe 55.4 per cent on the Ashkenazic side^ 

units in which Asher refers to his other using hieseif as an  

authority, nor does it include passages where we .a, iegiti-ateiy say that 

Asher'S words are his own and not derived from other authorities.



learning of Spain and Provence.

He receives it, in great measure, from his teachers, the
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his citation of other authorities, we conclude that Asher utilizes the 

Ashkenazic Talmudic tradition

northern Europe.

The predonrt nantly Asbkenazfe flavor of the ~  

not by itself invalidate the "scholarly consensus". The "consensus 

«ior contribution of Asher as his "mixture" of the various traditions; unlike 

the Hagahot Maimoniot and Refer Ha-Mordethai, two other ha 

emanating from the school of R. Meir of Rothenburg. ROSH is not content .re 

to cite the Ashkenazic tradition alongside the Sefardic tex .
■ixes ^integrates the fruits of Ashkenazic, Sefardic and Provencal ha a 

creativity to a much greater ..sure than bad any of bis P-decessors.^ 

Wle the Ashkenazic source material in ROSH dwarfs that drawn

It also demands a re-evaluation of the notion that Asher displays 

extreme independence in halakhic judgement. This independence must be seen in 

light of what we know concerning his dependence upon the Ashkenazic learning 

for the explanation of the sugya. It is Tosafot, to an overwhelming extent 

which determines Asher's reading of the Talmud. We cannot, therefore, simply 

declare that "ROSH decides the halakhah based upon his own, independent 

understanding of the Talmud"; he does not arrive at that understanding in an 

intellectual vacuum. 

Tosafists of

more than twice as frequently than he does the 

If Asher's method was to study each sugya 

along with the ri shonim, deciding at that point which of the ri shonim deserved 

mention in his Halakhot,9 our analysis shows that his predominant tendency is 

to explain the sugya and the halakhah in accordance with the Tosafot and other 

Ashkenazic authorities. This evidence casts serious doubt upon the view held 

by the "scholarly consensus" that ROSH sought, by means of his Halakhot, to 

forge a synthesis, reconciliation or Ausgleich of the varying Torah 

tradi tions.



We are left,

latter far outweigh the former.

in the Hilkhot Ha-ROSH.

Asher's halakhah.

determined the halakhic product of the

relationship to the

operating within the framework

Or does he tend to presentdi scourse?
of the Mishnehsubstantially alters the legal status quo

replace it?
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schools and while Asher's understanding of the Talmud is, by and large, that 

overlook the fact that much Sefardic

cannot answer these questions

We must instead turn to a

in early fourteen-century Spain, the

halakhic system in Spain? 

immentator/critic while 

halakhic universe of 

compendium which 

Torah and seeks to

traditions. There is, in summary, a 

halakhic significance, however, in relation to the 

materials, has not been clearly determined.
Does ROSH attempt to reconcilation between the varying halakhic systems? 

Or does he seek to enthrone the Ashkenazic halakhah over that of Sefarad.

solely through a tally of the authorities cited 

thematic analysis of

in Sefer Hilkhot Ha-ROSH"

682 halakhic units

halakhic creativity to the early fourteenth century.

"reconciles" the Sefardic/Provencal traditions with those of Ashkenaz; the 

Yet he also does not ignore those other 

definite Ashkenazic tendenz in ROSH; its 

Sefardic and Provencal

ROSH depart from the existing 

refine and adapt halakhic heritage, acting as coi 

of the Maimonidean 

a new halakhah, a

of the Tosafot, we nevertheless cannot

and Provencal halakhic writing does find its way into his work, 

then, somewhere in between the "consensus" view, which holds that Asher's aim 

was to reconcile the traditions, and the "minority" view of Urbach, 

Soloveitchik and Elinson, that the Hilkhot Ha-ROSH is an epitome of Ashkenazic

Asher hardly

ROSH in each of the
under consideration. This product shall now be analyzed according to its 

halakhic product of the predominant, authoritative poskim

RIF and the RAMBAM. To what extent does

Does he primarily

"The Summary of the Halakhah



Table 5. ROSH IS IDENTICAL TO RIF/TALMUD.

Gitin. 1:1; 1:4; 1:12; 2:1; 2:6b; 2:10; 2:28; 2:29; 3:1a; 3:4; 3:8a; 4:1;

4:4b; 4:15b; 4:21b; 4:24; 4:31b; 4:32b; 4:33; 4:35a; 4:37h; 4:41c; 4:47b;

4:48; 5:1; 5:3; 5:4b; 5:5b; 5:14; 5:15; 5:17b; 5:20e; 5:20f; 5:21b; 5:22;

6:11; 6:13c; 7:1; 7:2; 7:4; 7:5; 7:6c; 7:7; 7:8d;5:24; 6:3a; 6:3c; 6:4b;

7:17; 7:19a; 7:20b; 8:1; 8:3c; 8:3e; 8:3f; 8:6c;7:9b; 7:12; 7:13; 7:14;

9:5; 9:6a; 9:8a; 9:8b; 9:9a; 9:9c; 9:10b; 9:lle;8:12; 9:2c; 9:2d; 9:4a;

9:15b.

TOTAL, TRACTATE GITIN: 73 units.

Ketubot, Chapter One.

Kiddushin, Chapter One.

1:19b; 1:21; l:30d;

1:42b; 1:43c; 1:44; 1:45;

1:60a; 1:61; 1:64.6

33 units.TOTAL, TRACTATE KIDDUSHIN, CHAPTER ONE:

1:9a; 1:10; 1:26; l:31d; 1:35; 1:41a; 1:43,Baba Mezia, Chapter One. 1:1c;

1:47b; l:52d.

10 units.TOTAL, BABA MEZIA, CHAPTER ONE:

Baba Batra, Chapter One.

20 units.

TOTAL UNITS: 142.
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In the following halakhic units, Asher makes no real change from the 

wording and content of the corresponding passages in Alfasi or the Talmud.U

1:1; 1:21a; 1:22; 1:24; 1:27; 1:28.

6 units.

1:1a; 1:3; 1:10c; 1:11a; 1:11b; 1:13b; 1:16a; 1:17b;

1:31; 1:32; 1:33b; 1:34; 1:38; 1:39; 1:41a; 1:42a;

1:46; 1:47; 1:51; 1:52; 1:53a; 1:55b; 1:58;

TOTAL, TRACTATE KETUBOT, CHAPTER ONE:

1:3d; 1:10; 1:17c; 1:19; 1:23; 1:24; 1:26a; 1:27; 

1:28; 1:29b; 1:30; 1:32; 1:34; 1:35; 1:36; 1:40b; 1:41; 1.43c, 1.49b, 

TOTAL, TRACTATE BABA BATRA, CHAPTER ONE:



numerous issues

served as the basis for the

Our concern

corpus of the Sefardic

in this way:

adds new material to the RIF/Talmud?

present an essentially different

clearly at odds with that

Those

decisions in which ROSH disagrees

buttress and elucidate—but not change—the 

halakhic system?

Our analysis shows that in 20.8 per cent (142 out of 682) of the halakhic 

units, Asher does not depart from the language of his "talmud", whether the 

This does not mean that Asher agrees with at

The Talmud is neither

actual Talmud of the Alfasi.

least one-fifth of Alfasi's "Sefardic11 halakhah.

Sefardic nor Ashkenazic; even though the two centers may have differed on

, they certainly did not dispute the halakhic import of every 

On the contrary, they will be in accord

Inasmuch as the same work

Table 6. ROSH CONTRADICTS THE HALAKHAH OF RAMBAM.

In the following units, Asher's halakhah stands 

... an asterisk (*) designate
Of RIF and RAMBAM. Those units marked wi

with RAMBAM but not necessarily with Alfasi.

Underlining indicates units based on material fro 

, 7 . i-7b- 1:7c*; 1:10a*; ’Gitin. 1:2b; 1:5; 1:6a; 1:6b; nja,
-- ---- , K *. ?-5b*- 2:6a; 2:7*; £8; 2^9a; 2.9b, 

1:13b; l;13c-14; 1:19b*; 2j5a*» 1^2 ’ ----
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single passage of the Gemara. 

concerning numerous interpretations and rulings.

legal traditions of both schools, it is to be 

expected that Ashkenazim and Sefardim would have arrived at similar if not 

identical positions on most halakhic questions. Our concern here is not with 

those passages where ROSH adds nothing to the Alfasi, such passages canno 

truly be considered his own work. We are interested in ROSH s particular 

learning and those interpretations 

which he adds to the 

therefore frame the question 

540 units in which R. Asher

contribution to the halakhah, with that

which he brings to Spain, with that halakhic product 

"Talmud", the Alfasi. We 

what is the halakhic import of those

Does ROSH1s contribution serve to 

Sefardic halakhah, or does it



TOTAL, TRACTATE GITIN: 106 units.

Ketubot, Chapter One.

■

■

■

28 units.

22 units

200.
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Baba Batra. Chapter One. 1:2; 1:3b; 1:3c; 1:6c; 1:7; l:ll-12a*; 1:13; 1:14*; 

lilZa*; 1:17b; 1:22b; 1:38b; 1:39c; 1:40c; 1:42a; 1:46a; 1:46c*; 1:47a; 

l:47b-48; 1:50b; 1:50c; 1:52c. 

total, tractate baba BATRA, CHAPTER ONE:

TOTAL UNITS:

2:11*; 2:12*; 2:16; 2:19; 2:20a*; 2:20c; 2:26*; 3:2a*; 3:2b*; 3:5b*;

3:7*; 3:8b*; 4:2a; 4:3; 4:4a*; 4:6a; 4:7b; 4:7f*; 4:8c; 4:11b; 4:12;

4:13b; 4:15a; 4:17a; 4:17b; 4:18c; 4:21*; 4:25b*; 4:26*; 4:27*; 4:28;

4:29a; 4:36; 4:37a; 4:37c; 4:37g*; 4:38b*; 4:38c*; 4:41a*; 4:41b; 4:43*;

4:44; 4:46b; 4:47a*; 4:49; 5:2b; 5:4a*; 5:7a; 5:13a-b; 5:19b; 5:20c;

5:20d; 5:20g*; 6:3b; 6:4a*; 6:4c-d; 6:7b; 6:8*; 6:9; 6:10b; 6:10c; 6:12;

6:14a; 7:6b; 7:8a; 7:8b*; 7:9a; 7:11a; 7:15a; 7:18*; 7:19b; 8:2*; 8:3b*;
I ■ ■— ■■ ■ I I ~ ■

 8:3d*; 8:5a*; 8:5b*; 8:7b; 9:2a*; 9:2b; 9:3a; 9:4c; 9:4d; 9:6b; 9:7b;

9:11a; 9:lld.

Kiddushin, Chapter One. 1:1c; 1:2c*; 1:4; 1:5b, 1 • 6a*, 1.7b , lj_8

1:10b; 1:14*; 1:16b; 1:16c; 1:17c*; 1:18; 1:22-23*; k26*, k27^, 1.28b

1:28c; 1:29; 1:30a; 1:30b; 1:33a; 1:43b*; 1:56*; 1:57*; k62.  

TOTAL, TRACTATE KIDDUSHIN, CHAPTER ONE:

Baba Mezia, Chapter One. 1:1b*; 1:3; 1:4b; 2:lla*» ’ 1"15,  

1:18; 1:22*; 1:28; 1:30; 1:31a; 1:31b; n33a; 1:34; 1’36, 

1:39b*; l:39d*; l:39e; 1:39g; 1^; 1:40c; l:42d; 1:48b; l:48c-49a; 

l:49b-c; l:49d.

TRACTATE BABA MEZIA, CHAPTER ONE: 30 units.

1:2; 1:3b*; 1:4; 1:5b; 1:6c; 1:7b; 1:10b*; 1:12c;

1:13a*; 1:14*; 1:17*; 1:18a; 1:18c; 1:30.

TOTAL, TRACTATE KETUBOT, CHAPTER ONE: 14 units.



corpus of the halakhah? We would therefore expect

II

For example, both the Talmud and

suggested answers to the
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II
3

the two great Sefardic poskim, so that if Asher 

disagrees with the ruling of the one, this disagreement would apply equally to 

the decisions of the other. How then do we explain that of Asher's 200 

halakhic disagreements, 68--a full 34 per cent—constitute rejections of 

RAMBAM but not of RIF? The answer lies in the nature of the Hilkhot Ha-RIF as

In 200 of the 540 units in which he adds to the text of Alfasi/Talmud, 

ROSH arrives at a halakhic conclusion directly at odds with the corresponding 

halakhah in the Mishneh Torah. This "rate of disagreement", which totals 37 

per cent, includes 68 units in which Asher disagrees with or disregards RAMBAM 

but does not necessarily disagree with the RIF. At first glance, this 

divergence seems odd. Does not RAMBAM himself, in his Introduction to the 

Commentary on the Mishnah, tell us that he rejects Alfasi's decisions only ten 

times throughout the entire 

halakhic unanimity between

a work of halakhic literature. The RIF, as we have seen, was regarde 

substitute for the Talmud itself in many Spanish yeshivo t, 

'Talmud katan", it is in large part of halakhic epitome of the Talmud, 

preserving the latter's language, style and literary form. Alfasi eg 

his decisions by repeating, often without comment, those sugyot 

of sugyot which are halakhically relevant. He shares, with the Gem ra, 

certain weaknesses from a legal standpoint.

the RIF are often unclear and vague as to their precise halakhic pp 

it becomes the comn^ntator's task to explain carefully the passage's exact 

meaning. RAMBAM himself does this; by writing with precisi

notation of the Talmud and the Alfasi. refines the accepted halakhic interpretation

r allows for different approaches to The ambiguity of those sources, howeve ,

„ , Gitin 1:10a. Alfasi recites both of theprecision". Consider, for example, bi

•T , t th aUestion concerning deeds of gift emanatingTalmud s suggested answers to the que



from Gentile courts.

Alfasi

“precision".

RAM BAI I

sources.

Drawing upon his Tosafist

significant indication ofIn

396

■

t
i
I iI r

ROSH, on the other hand, finds a way to 
order to accept both answers.

i
r
I

proper ruling? RAMBAM, following a Geonic 

tradition, prefers the second answer, 

resolve the apparent contradiction in 

does not improve upon the Talmud here.

Once he does this, however, he no longer "matches 

the RIF. His rulings are in iarge assure interpretations and explanations of 

the Alfasi which differ with

RAMBAM, for his part, does much the same thing; as a 

commentator/posek", he clarifies the vagueness and ambiguity he finds in his 

" the halakhah of

can draw the same conclusions

There is an apparent contradiction between these two 

answers; what then is the

vague or does not deal with a specific issue, his commentators can interpret 

him so that he does answer these questions. Just as Tosafot and the ri shonh 

draw halakhic conclusions from the Talmud which do not appear on its pages, so 

R. Asher, often applying those very Tosafot, 

from the Alfasi. 
II

RAMBAM attempts to fix with precision 

the actual ruling; ROSH through harmonization, arrives at a contradictory

In Ketubot 1:17, RIF does not tell us whether the birkat erusin 

may be recited following the act of kiddushin. Both RAMBAM and Asher address 

this issue; they arrive at divergent positions. In Baba Mezia 1:11a, Tosafot 

raises an issue concerning a particular claim made by a litigant.

takes a position different from that of Tos/ROSH; RIF, on the other hand, does 

not mention the claim at all.

The difference between Alfasi and RAMBAM lies in this: where Alfasi is

the interpretations and explanations provided by 

subsequent authorities such as Tosafot and ROSH.
■P f a^Aoreement, Asher can often reach a

tradition in 108 of the 200 cases of disagreeme

Ri .ofntes that of RAMBAM, may be decision which, while it undoubtedly refutes 

interpreted so that it agrees with RIF.

summary, these 200 units are more than



The Mishneh Torah is

Table 7. ROSH MAKES CLEAR HALAKHAH LEFT VAGUE IN RIF/RAMBAM.

source.

33 units.

Kiddushin, Chapter One.

7 units.
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Ketubot, Chapter One. 1:6a; £:8;9a; k20a; 1:23; 1:29.

TOTAL, TRACTATE KETUBOT, CHAPTER ONE: 5 units.

1:2b; 1:5; 1:15; 1:17a; 1:35; 1:53d; 1:59.

TOTAL, TRACTATE KIDDUSHIN, CHAPTER ONE:

Gitin 1:11a; 1:17b; l:17d; l:17e; 2:2a; 2:20d; 2:23a; 234a; 3Jb, 33 43, 

4:6a; 4:7e; 4:8d; 4:10; 4:31a; 4:35b; 4:45a; 53a: jJL’ — 

7:15b; 7:16; 8:3a; 8:6a; 8:7a; 8:9a; 8:9b; B^c, 93j*> 9.11c. 

TOTAL, TRACTATE GITIN:

halakhic divergence between ROSH and the Sefardic school. They are evidence 

that ROSH saw his work, in part, as a replacement for the Mishneh Torah, not 

only as a codex of halakhic rulings, but as a study text in the yeshivot as 

well. The RAMBAM viewed his Mishneh Torah as an authoritative halakhic 

commentary to the Alfasi, an index of the proper halakhic rulings to be 

derived from the Hilkhot Ha-RIF.12 Asher has the same idea for his own work. 

As a halakhic digest of the Tosafot literature, the Hilkhot Ha-ROSH becomes a 

new and better "key" to the "Talmud" (Alfasi).

supplanted, both as an authoritative code and as an authoritative commentary. 

Asher's contribution is both a new halakhah and a new "Talmud", one which 

relies heavily on the intellectual heritage of the yeshivot of Germany and 

northern France.

In the following units, Asher addresses and clarifies halakhic questions 

which are not answered in RIF or RAMBAM. Underlining indicates



Baba Mezia, Chapter One.

12 units.

Baba Batra, Chapter One.

9 units.

63.TOTAL UNITS:

halakhic units in

The

Tosafist school
direct bearing on the halakhah.

Alfasi and RAMBAM.
widened the

poskim.
the rule

1:17b. Tosafot raises a
by means of an

Kiddushin 48a.

similar distinction.

398

produced halakhic traditions that were 

find that the

the rulings of

Europe raised

cent of the 

provided to the halakhic 

The table

contradiction

RAMBAM do not draw a 

constrained to make the 

by Tos/ROSH

Tosafot procedes 

rule in Kiddushin.

In these 63 units, which comprise 11.7 per 

which ROSH adds material to RIF/Talmud, answers are

addressed in RIF and RAMBAM.

from Tosafot.

ri se not only to 

much material with

1:1a; 1:2; 1:7b; 1:27a; 1:40b; 1:42b; 1:45a; 1:48b;

same distinction in the name

the halakhah of RAMBAM, they interpret 

Ashkenazim. This necessity to "reinterpret

1:1a; 1:5a; 1:8; k_9a; 1:9c; 1:18; 1:29a; k40a;

1:44.

TOTAL, TRACTATE BABA BATRA, CHAPTER ONE:

questions and issues which are not 

indicates that the majority of this material stems 
13 "dialectical-critical" method of theTosafists 9ave 

profound interpretations and hiddushin; it also produced

In Table 6, we saw that the 

often at odds with 

Here, we find tnac the scholars of northern 

halakhic possibilities and in general 

the limits of the great Sefardic 

Tosafist method is Gitin 

in Gitin 13a from
An example of the 

potential contradiction 

to resolve that

RIF and

1:50; 1:52a; 1:52b; 1:52c.

TOTAL, TRACTATE BABA MEZIA, CHAPTER ONE:

exception to the general
RaN and Yosef Karo are therefore 

of RAMBAM: i.e., facing a challenge 

him so as to agree with the

RAMBAM in light of the new

new questions, explored new 

circumference of halakhic discourse beyond

halakhic fruits of the

to



a

Table 8.

22 units.
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Tosafot draws a

While Table 6 shows the halakhot in which Asher directly disagrees 

with RIF/RAMBAM, Table 7 demonstrates how he advances beyond the older 

tradition, giving halakhic expression to a larger, broader and more profound 

Talmudic universe of discourse.14

Tosafot halakhah is displayed clearly in Ketubot 1:35.

distinction which simply does not appear in RAMBAM. On the other hand, he is 

sufficiently vague so as not to rule out the Tosafists' deduction; 

Beit Yosef determines that RAMBAM

ROSH ADDS HALAKHIC DETMLSJ10T£0u!!D -

with the broad halakhic position In the following citations, Asher agree

of RIF and RAMBAM but adds specifics and details to that posit

not found in their compendia. Underlining indicates Tosafot as

. io- 4-18b- 4:20; 4:37f; 4:38a;Gitin 1:9c; 2:4b; 2:4d; 2:21-22; 3J?a; 4.15c, • > ------ ■
-----------------------c 6-1- 6-2; 7:6a; 8:9a; 9£9b; 9£13a; 9‘14' 

4:41d; 4:47c; 5:7b; 5:16b; 5:23, 64» • -------

TOTAL, TRACTATE GITIN:

therefore, 

agrees with ROSH and goes so far as to blend 

RAMBAM with the language of the TUR in SA HM 195:3, giving the impression of 

unified halakhah. The role of Karo and other commentator/halakhists in 

"reconciling" the RAMBAM and the ROSH (or in defending the former against the 

positions of the latter) is a separate subject worthy of intensive study. 

What is apparent from this study, however, is that ROSH utilizes the Tosafot 

and other sources to broaden the halakhic perspective. Talmudic discourse did 

not cease with the publication of the Mishneh Torah in 1187. In Torah centers 

around the world, and certainly in northern Europe, new questions and 

hiddushim multiplied at a rapid pace. The result, to oversimplify, was a new 

halakhah" consisting of ideas, concepts and rulings which the limits of the 

Maimonidean halakhic tradition do not contain. Subsequent poskim must address 

the new ideas set forth by the Tosafists; thus, ROSH, as a representative of 

that school, largely sets the Talmudic/halakhic agenda of the following 

centuri es.



Baba Mezia, Chapter One.

9 units.

7 units.

TOTAL UNITS: 48.

produced largely through the

greater precision. The

that noted under Table 7.

basis of

400

ROSH adds to RIF/Talmud, 
not stated

lack of virginity must
, ROSH adds, on the

this claim immediately, he is not

Baba Batra, Chapter One. 1:5b; 1:11—12c; 1:16; 1:21; 1:39b; 1:49a; l:50e.

TOTAL, TRACTATE BABA BATRA, CHAPTER ONE:

In 8.9 per cent (48 of 540) of tne 

he presents a discussion which includes 

in RIF or RAMBAI1, although those poskim might agree

In a sense, these units 

answers to

■ resolution of difficulties 

"new" halakhah,

1:4c; 1:31c; 1:38a; 1:39h; 1:42c; 1:46; 1:47a; k48a;

Kiddushin, Chapter One. 1:Id; 1:2a; 1:36; 1:42c; 1:50b; 1:54.

TOTAL, TRACTATE KIDDUSHIN, CHAPTER ONE: 6 units.

units in which

halakhic details which are

with the general rule on 

resemble those cited in 

questions which RIF

Maimonides simply do not derive, 

are addressed by both Asher and RIF/RAMBAM 

effect produced by these

In Ketubot l:18d, Asher 

that a claim concerning a new bride s 

husband immediately after the wedding nig 

Tosafot, that if the husband fails to make

which these details are based.

Table 7. There, however, the emphasis is upon 

and RAMBAM never raise, halakhic results of the 

which the Sefardim do not notice or address. Table 7 inc

Tosafot method of stud,, that Alfasi and

Table 3, in contrast, includes talakhot ^ch 

but Which the former presents in 

differences may be the same as 

follows RAMBAM's position 

be made by the

Ketubot, Chapter One. 1:3c; l:9d; 1:13d; 1:18d.

TOTAL, TRACTATE KETUBOT, CHAPTER ONE: 4 units.

1:54b.
TOTAL, TRACTATE BABA MEZIA, CHAPTER ONE:



The

as content:

Table 9. ROSH PLACES A LIMITATION ON A GENERAL RULE FOUND IN RIF/RAMBAM.

Ketubot, Chapter One. 1:9b.

TOTAL, KETUBOT, CHAPTER ONE: 1 unit.

Kiddushin, Chapter One.
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Once ROSH adds details to the halakhic corpus of 

RIF/RAMBAM, these new details must be discussed and integrated into the Jewish 

legal system.

Baba Mezia, Chapter One.

TOTAL, TRACTATE BABA MEZIA, CHAPTER ONE.

1:23; 1:24; 1:27b; 1:28b; 1:48b.

5 units.

In a number of the units under study, ROSH engages in the 

halakhic practice of , of drawing a distinction in order to

limit the range of efficacy of a general law or principle.

Gitin. 1:15; 1:16; 1:17a; 1:17c; 4:9; 4:37b; £^16a; 5j_20b; 8:8; 8.13a, 8J3b.

TOTAL, TRACTATE GITIN: 11 units.

believed later in the event that he claims that the intercourse did not take 

place until now or that it did take place immediately after the wedding.

greater detail found here leads the TUR to choose Tos/ROSH in language as well 

i.e., he utilizes the very language of the ROSH, rather than that 

of RAMBAM, to express the halakhah. Moreover, just as in Table 7, the units 

here contain material which to a great extent determines the subject matter of 

future Talmudic debate.

1:12; 1:13a; 1:37; 1:65.

TOTAL, TRACTATE KIDDUSHIN, CHAPTER ONE: 4 units.

ROSH goes far in introducing Tosafot into the halakhic process; 

from now on, it will be impossible for a halakhist to content himself with 

citing RAMBAM without consulting the additional material stemming from the 

Tosafists and codified in ROSH.



1:4c; 1:6b; 1:20a; 1:22c; 1:26b; 1:29c;. 1:38a; 1:39a;Baba Batra, Chapter One.

9 units.

30.TOTAL UNITS:

units in which ROSH adds to the

Indeed, the

the Talmud seems

interpretation which tend to limit or

example, Gitin 1:15.

mishnah, R. Tam must

did R. Tam and Tosafot.

kinyan hazer.

to the transaction.

woman objects.

or purchase.

1:51a.
TOTAL, TRACTATE BABA BATRA, CHAPTER ONE:

limit the applicability 

of the deceased." No such 

difficulty in the sugya as 

distinction between 

the concept of 

is placed within

of the

and shadingsdiscussion in subsequent poskim. 

halakhic universe of discourse.

halakhic corpus of RIF and RAMBAM, we 

halakhic rules and concepts.
Tosafot approach to the study of 

distinctions and nuances of 

See, for

In these 30 units, 5.6 per cent of the 540

find limitations placed upon the

Once again, we note his

a gift and a case

This distinction, absent

Once again, we see an
The addition of new

402

ROSH draw a

lead to the conclusion that kinyan

Baba Batra 1:38a concerns

Basing himself upon 

in which the brothers

through inheritance 

focal point for

courtyard between two brothers.

halakhic distinction between 

in which they

in RAMBAM, becomes the 

expansion 

distinctions

mizvah to fulfill the wishes

RIF and RAMBAM, who apparently did not see the same 

In Kiddushin 1:12, Tosafot draws a 

the case in Kiddushin 8b and Baba Batra 84b, which deals wi 

The\/conclude that even when the kiddushin money 

property, she is not vaffdfy betrothed if she expresses opposite 

who merely recites the Ta« passa9e on 80. "8 

nazer is valid in kiddushin even 

tne procedure for the division of a 

Ashkenazic authorities, 

receive

the courtyard as

applicability of various

heavy dependence upon Tosafot. 

to lend itself to the drawing of 

focus general principles.

In order to explain the Talmud's interpretation of the 

of the principle that "it is a 

limitation is found in

the Talmud passage
when the

a case

receive it



Maimonidean halakhic concepts.

not contained in RIF or RAMBAM.

1:18; 2:15; 2:24b; 2:27; 3:5a; 4:39;Gitin.

1:13b; 1:13c; 1:15; 1:19; 1:26.Ketubot, Chapter One. 1:6a;

6 units.TOTAL, TRACTATE KEBUTOT, CHAPTER ONE:

Baba Mezia, Chapter One.

1:22a; l:52a-b.Baba Batra, Chapter One.

2 units.

34.

to
Of these 34 units, only nine

si gni fi cant

403

of opinion serves to broaden the field of halakhic inquiry, including rules, 

cases and laws which are not and cannot be included within the world of

Table 10. ROSH CITES LAWS AND_CUSTOMSJIOT FOUND IN RIF/RAHBAM.

The following are units in which Asher cites rules, concepts and mi nhagi m

TOTAL, BABA BATRA, CHAPTER ONE:

TOTAL UNITS:

1:8; 1:13a;

7:20a; 8:6b; 8:9a; 9:4b; 9:11b.4:45; 5:6a; 5:6b; 6:14a;

TOTAL, TRACTATE GITIN: 20 units.

1:2a; 1:2c; 1:6a;

rules of halakhah. In four of those cases 

1:41b), ROSH discusses customs emanating from Geo 

practice. The relative dearth of Ashkenazic nnnaj.

15 that Asher emphasizes the the conclusion of Elinson15 that

the point that minhagim do not play aS

deal specifically with minhagim as opposed 

(Ket. 1:13b; 1:13c; 1:15; and Kid.

, Palestinian or Sefardic

i Alfasi tends to support 
Talmud in his Halakhot to 

a role as they do in his

1:20-21; 1:32.
TOTAL, BABA HEZIA, CHAPTER ONE: 2 units.

Kiddushin, Chapter One. 1:10a; 1:20; 1:24; 1:41b.

TOTAL, TRACTATE KIDDUSHIN, CHAPTER ONE: 4 units.



1

»
responsa.

a great

Table 11. ROSH PROVIDES ALTERNATE HALAKHIC POSSIBILITIES NOT FOUND IN

RIF/RAMBAM.

Ketubot, Chapter One.

2 units.

Kiddushin, Chapter One.

2 units.

1:4b.

12.

While RAMBAM

404

1:5a; 1:12b.

total, TRACTATE KETUBOT, CHAPTER ONE:

In the following, ROSH does not disagree with the RIF/RAMBAM halakhic 

position as offer alternatives to it. 

Gitin.

Baba Mezia, Chapter One.

TOTAL UNITS:

1:6b; 1:53c.

TOTAL, TRACTATE KIDDUSHIN, CHAPTER ONE:

n arise from alternate"Alternate halakhic possibilities o

• , tn Gitin 8:4, nil authorities agree that interpretations of the same material.

, not valid until the husbanda get transmitted to a wife who is asleep
— *" The issue is the iac*

* "this is your get . me informs her, when she awakens, that

f a sleeping person.of legal competence (da1 at) on the part o hrnafien the
--------- » dqsh and others broaden me 

would interpret da’at as "conscious awareness ,

1:11c; 3:9; 3:12; 4:8b; 6:6; 7:3; 8:4.

TOTAL, TRACTATE GITIN: 7 units.

The reason for this difference is that, in the Halakhot, ROSH 

attempts to fix the halakhic decision for a general audience, while in his 

responsa he speaks to a Sefardic community whose local customs carry a great 

deal of practical significance. We would add simply that the lack of 

Ashkenazic minhag is not matched by the lack of Ashkenazic halakhah and 

Talmudic interpretation; we have already discerned the latter in 

number.



I

increases the number In

on the

on

Table 12.

As in previous tables,expand the theoretical foundations of the halakhah.

Gitin.

11 units.

«

definition to include the ability to take physical possession of the document.

Thus, while there is

1:3a; 1:6b; l:6d; k7a; 1:10a; Ml; U12ds 1:18b;

underlining indicates that ROSH utilized Tosafot as his source.

1:3; 1; 1 id; 2:4a; 2:4c; 2:6a; 2:9a; 2:12; 2:17; 2.23b, 2.23c,

2:24d; 2:25a; 2:25b; 2:25c; 3:6; 4:2b; 4:6b; 4£7a, 4.7c, 4.74,

4:11a; 4:13a; 4:14; 4:16; 4:17c; 4:174; 4:18a; 4:184; W8e; 4:19; £20b;

4:25a; 4^298; 4:30; W2a; «4; 4:374; «7e; 4:40;

5:5a; 5:7c; 5:18; 5:19a; WOc: 9:20a; 5^

6:13a; 6:13b; Me; Mlb; 7:21; 8:10; 8:11; 9:1b;

9:6c; 9Ja; 9:8c; MOa; 9M; 9:13b; 9:15a.

Ketubot, Chapter One.

1:20b; 1:21b; 1:24.

TOTAL, TRACTATE KETUBOT, CHAPTER ONE:

405

no dispute between ROSH and RAMBAM on the essential 

halakhah, the second view widens the definition of a legal concept and thereby 

of halakhic possibilities which may issue from it.

Ketubot 1:5a, ROSH points out the difference between Halakhot Gedolot 

one side and Tosafot

ROSH PROVIDES COMMENTARY TO RIF/TALMUD.

In the following, Asher adds material to his literary base which, while 

not refuting the halakhic conclusions in RIF/RAMBAM, serves to elucidate and

4:14;

4:22a; 4:22b; 4:23;

4:42; 5:2c; 5:4a;

6:5b; 6:7a; 6:10a;

9:2e; 9:3b; 9:4b;

TOTAL, TRACTATE GITIN: 76.

the other concerning the question whether the first day 

of mourning is Toraitic or rabbinic in origin. While Asher does not state a 

clear preference between the two opinions, his bringing together the varying 

interpretations provides the reader with a broader, more substantial basis on 

which to draw halakhic conclusions. Once again, ROSH expands the halakhah 

beyond the literary boundaries of RIF and RAMBAM.



Kiddushin, Chapter One.

1:50a;

13 units.

29 units.

1:45;

BATRA, CHAPTER ONE: 23 units.
153.

In 28.4

to his base

here

some

that RIF himself omits.

406

152 uni ts, 

Al fa si

Baba Batra, Chapter One.

1:15b; 1:20b;

1:46b; 1:50a;

reason in support of that ruling.

use of Tosafot in constructing his "commentary passages.

1:1b; 1:1c; 1:3a; 1:4a; 1:6a; 1:9b; 1:ll-12b; 1:15a;

1:22a; 1:29c; 1:31; 1:33; 1:37; 1:42b; 1:43a; 1:43b;

l:50d; 1:51b.

TOTAL, TRACTATE BABA 

TOTAL UNITS:

1:1b; 1:6c; 1:7a; 1:19a; 1:25; 1:28a; 1:30c; 1:40;

1:53b; 1:55a; 1:60b; 1:63.

TOTAL, TRACTATE KIDDUSHIN, CHAPTER ONE:

1:4a; 1:5a; 1:5b; 1:6; 1:8; 1:9b; 1:11b; 1:13c; 1:14;

1:29; 1:33b; 1:37; 1:38c; l:38f; l:39f; 1:39j; 1:40a;

1:41c; 1:42a; 1:44; 1:47c; 1:51; 1:53; k54a.

CHAPTER ONE:

Baba Mezia, Chapter One.

1:16a; 1:19; 1:25;

l:40d; 1:41b;

TOTAL, TRACTATE BABA MEZIA,

per cent (153 out of 540) of the units in which he adds material 

text, Asher acts the role of commentator. "Commentator is defined 

as one who explains, clarifies, analyzes and expands upon the halakhic 

text under study without disputing the halakhic ruling of that text. In these 

therefore, Asher does not depart from the halakhah of the school of 

and Mai monides. His commentatorial activity assumes various forms. In 

Passages (e.g., Gitin 2:23c, 3:6, 4:23), ROSH supplements RIF with 

>"aterial from the Talmud that RIF himself omits. In others (e.g., Gitin 6:10a; 

at)a Mezia 1:16a), he cites entire passages which RIF does not include. At 

tlnies» Asher will explain the reasoning behind Alfasi's decision; see Baba 

&atra and Baba Mezia 1:49b. In some cases (e.g., Kiddushin 1:7a and 

^•19a), Asher will rule as does RIF or RAMBAM while offering a different or 

additional reason in support of that ruling. Especially noteworthy, however, 

s Asher $ Hurtina his "commentarv" Dassaqes. In



approximately one-third of the

is to be In

quote the Mishneh Torah.

The dependence on Tosafot carries with it some

In Kiddushin 1:25, ROSH fills a textualconsequences.

The halakhah drawn from thesewith citations from the Tosafot.

RAMBAM, of course,

taking the place of RAMBAM as the

407

ci tations 

lies in

upon the 

to arrive at a different halakhic conclusion 

from that found in RIF/RAMBAM, but to comment 

produces various results.

Tosafot to

In Baba Batra 1:1b, Asher clarifies a 

question of definition on the basis of Tosafot; it is not clear whether RAMBAM 

accepts this clarification, 

important intellectual 

lacuna in RIF

and difficulties from other passages, 

mentions only the itself, uitbout tbe aeeompenyin, theoretical b.c^ . 

The Tosafot approach heco^s the focus of subset halahhic discussion o

this point, toMno the oinre of RAMBAM as the authoritative expression of 

halakhah.

that opinion as wel 1.

between mourning during a 

RAMBAM does

festival and during the wedding feast week, while 

not draw that comparison; although no immediate halakhic difference 

noted, this analogy does have halakhic significance elsewhere.

Baba Mezia 1:38c, ROSH adds details to RIF from Tosafot. Although RAMBAM 

contains the same details, ROSH cites them from the northern European tradition 

2nd does not

agrees with that of RAMBAM. The superiority of the Tosafot analysis 

the way in which this law is derived and defended against supposed 

contradi ctions

upon or explain the sugya. This 

In Gitin 1:3, as well as Ketubot 1:3, ROSH utilizes 

answer a potential contradiction to the decision in RIF (and 

RAMBAM); neither of the Sefardic poskim deals with that contradiction. In 

Gitin 4:7a, ROSH explains a halakhic term with material he takes from Tosafot. 

In Gitin 5:4a, ROSH uses Tosafot to conclude that RIF supports a particular 

halakhic position, while the commentators disagree as to whether RAMBAM follows

In Ketubot 1:7a, Tosafot and ROSH draw a comparison

passages (49 out of 153), ROSH draws

Tosafot literature not in order



The evidence adduced

The nature of the Hilkhothere tends in some respects to support both sides.

Ha-ROSH as a code, a book of halakhah rather than a Talmudic commentary, is

plain: Asher certainly makes pesak halakhah his central concern. Table 12, on

the other hand, displays the 153 units under study in which Asher serves as a

This is too large a body of materialcommentator on the Talmud and/or the RIF.

to ignore.

We turn now to

in comparison with that of RIF/RAMBAM.

Table 13.

540.

TOTAL UNITS IN WHICH ASHER DEPARTS FROM SEFARDIC HALAKHAH:

200.A.

63.

48.C.

30.

34.

12.

Thus, the

The remainder of the

The suggestion that R. Asher intended his work to be a commentary on the 

Talmud has been a subject of debate among the scholars. 16

The precise significance of this commentator!al activity has a 

great deal to do with our conclusions concerning the tendenz of the ROSH; these

(387 of 540) of the halakhic 

literary base (Alfasi,

OVERALL HALAKHIC ANALYSIS.

TOTAL UNITS IN WHICH ASHER ADDS HALAKHIC MATERIAL TO RIF/TALMUD:

387.

Provides Halakhic Details Not

D. Limits General Rule in RIF/RAMBAM (Table 9):

RIF/RAMBAM (Table 10):

Contradicts RIF/RAMBAM (Table 6):

8. Clarifies Vague Halakhot in RIF/RAMBAM (Table 7):

in RIF/RAMBAM (Table 8):

Talmud) he diverges from the halakhah as 

. ^+ivntv is to change or at cumulative effect of Asher s activi y 

authoritative Sefardic halakhic codes of 

408

°ur analysis shows that in 71.6 per cent

Ts in which Asher adds material to the corpus of his 

codified in RIF and RAMBAM.

least differ from the

conclusions will be discussed in the final chapter.

a consideration of the overall nature of Asher's halakhah

E. Cites Laws and Customs Not Found in

F. Provides Alternate Halakhic Possibilities (Table 11)• 

TOTAL UNITS OF COMMENTARY TO RIF/TALMUD (Table 12). 153.



creative material in Asher's compendium—28.4 per cent—can be subsumed under

the category of "commentary", in which Asher adds material to his literary base

while not dissenting from its halakhic conclusions.

409

<



NOTES

3see 5 ff.PP.
4 18-19.

V

Io

*ndi ca

commentators suggest that the attribution is in erro

. dock drpw uDon the RAMBAN, or at 6There is good reason to belief J ® . RAMBAN in the following: 
least upon a source common to both ROSH and RAMBAN,
Kiddushin 1:13a; 1:16b; and 1:19a.

^Tosafot shows a great propensity to^quote^alakhotjed^( 
our printed Tosafot) and R. Hananel ( lVA2, pp. 91-93 and 14-27.
Tarshish, Ishim u-Sefarim Ba-Tosafot, ®nanel>’see Urbach, Ba'alei ^a~ °s* 
For the relationship of fosafot to relationship of the losatist
P. 692. Y. Ta-Shema discusses the spec * /el^ita/ain shel Sifrei Ha-R IF, 
Hananel and Halakhot Gedolot in his artic . . Kiryat Sefer, v. bb,
Ha-RH, ve-Halakhot GedolotTe-Zarfat u- Hananel «rHn
1980, pp. 191-201. While the beginning of their Ute ry
widespread use among the Tosafists ?lti n zed R. Hananel), the Alfasi
enterprise (and R1SH himself may have . ts unti] the appearance o 
accepted by a broad cross-section of.T°s^th century. Ta-Shema speculates 
»»7by.h In the first haif of the J Hananel lies in the
Wat the acceptability of HalakhotGejol n channels; the st 9
that these worts reached tT^nHstTWW Mlakh(c centers a ded inWe 
connection between the Ashkenazic •" Europe, kIF. on the ot , julB 
reception of those two works in nort enter the Tosafists 
enjoyed no "Italian connection" and a

410

IWherever possible, the Hilkhot Ha-ROSH was examined against the 
corresponding volumes of Tosafot Ha-ROSH. The following editions were 
consulted in this study: losatot Ha-KUsH al Masekhet Gitin, ed. Ravitz, Bnei 
Berak, 1970; Tosafot Ha-ROSH al Masekhet KeiubOT, LIVOfhO/1776; Tosafot 
Ha-ROSH al Masekhet Kiddushin, Warsaw, 1927; Tosafot Ha-ROSH al Masekhet Baba 
Mezia, ed. Herschler and Grodzitsky, Jerusa 1 em, 1969. Asher's Tosafot to Baba 
Batra are not extant; his Halakhot to Baba Batra, chapter one, were compared 
against the printed Tosafot to that tractate. The editions to Gitin and Baba 
Mezia, based upon comparison of manuscripts and containing a critical 
apparatus of scholarly notes of both the academic and Talmudic variety, are 
quite helpful. It is hoped that, among the many critical editions of the 
rishonim currently approaching publication—the Hiddushim of RASHBA and RITBA 
are prime examples--scholars will continue to produce such editions of the 
remaining Tosafot Ha-ROSH. For a discussion of desired features of such 
editions, see the review by J. Florsheim of S.Z. Reichmann's Hiddushei 
Ha-RITBA al Masekhet Shabbat in Kiryat Sefer, v. 43, 1968, pp. 363-3/1.

2This passage, containing positions of RASHI and R. Yizhak b. Asher 
Ha-Levy, clearly originates in a Tosafot passage not included in our printed 
text.

See pp.

5The (?) -------------- ---------------------------------
particular citation. 1.. --- - - "I-"’Ini race maior 
differs with our version of the Mishneh Tora , •



112-113.

185-204.

93, pp. 234-244.v.

411

' - I
I

until much later. The RASHBAM, the brother of R. Tam, studied the RIF 
Intensively in the twelfth century and produced a book of hasagot on him. 
RASHBAM, however, was very much alone in his generation in this literary 
interest. The special interest in Halakhot Gedolot shown by the Hasidei 
Ashkenaz and the central role it played in their program of Torah study are 
discussed by Ta-Shema in his "Mizvat Talmud Torah ke-Va'ayah Datit ve-Hevratit 
be-Sefer Hasidim , Sefer Bar-Ilan, v. 14-15, 1977. While these questions are 
outside the scope of the present study, they demonstrate that R. Asher was 
hardly the first Ashkenazic scholar to utilize Geonic sources in halakhic 
discussion. See also A. Grossman, "Zikatah shel Yahadut Ashkenaz Ha-Kedumah 
el Erez Yisrael", Shalem, v. 3, especially pp. 67-69.

^Zafrany, Darkhei, pp.

9See Table 5, p. 392.

l^Zafrany, Darkhei, pp.

^The concern here is with halakhic content, the substance of the rulings, 
and not with minor variations in language.

l?See p. 19 above.

l^The best study of the method of Tosafot is Urbach, Ba'alei Ha-Tosafot, 
pp. 676-752. A good, brief description of the Tosafot method in the 
historical perspective of Talmudic study is found in Y. Ta-Shema, 'Seder 
Hadpasatan shel Hiddushei Ha-Rishonim la-Talmud", Kiryat Sefer, v. 50, 1975, 
pp. 334-336. Jacob Katz expresses reservations concerning Urbach s approach 
to the subject in Kiryat Sefer, v. 31, 1955, pp. 9-16.

l^See H. Soloveitchik, op. cit., pp. 19-20.

l5Elinson, Sinai,

l^See p. 16 and n. 35, above.



CONCLUSION

demonstrates the

theoretical context.
however, must

approach to

bases his halakhah upon a

RAMBAM.

which emphasized the

Asher's "Talmud" is that

The true

for
has been a

much

which simply do not occur in the
shall see,And, as we

the answers

intellectual tradition of the 

that Asher disagrees with RAMBAM's 

the Tosafists ask different questions

Sefardic

Pre-eminent codifier.

approach to halakhah largely determines
412

Halakhah in Sefer Hilkhot Ha-ROSH"

halakhic tradition as

abbreviation, utilizing

Any comparisonhalakhic purposes.

fundamental difference into account.
different opinions

a vastly different

classical" Sefardic poskim.

available to

Our "Analysis of the 

tremendous divergence between Asher's halakhah and the 

codified in RIF and RAMBAM. This "divergence" displays itself in the form of 

contradiction, clarification, expansion, limitation, alternative halakhic 

possibilities and variant customs, and commentary and elucidation. The 

be viewed within the proper 
intellectual tradition and

Asher

on points
central preoccupation

RAMBAM because, unlike Maimonides,

Talmud according to the

"divergence",

R. Asher b. Yehiel represents 

Talmud study than that of the 
different "Talmud" than that which was

While Maimonides and Alfasi represent the Geonic halakhic tradition, 

abbreviation of the Talmud to its halakhic essence, 

which emerged from the dialectical-critical study of 

the Tosafist academies, a method which stressed expansion rather than 
c 

the entire Talmud, including its dialectics, for 

between ROSH and RAMBAM must take this 

" between these two

to the three broad

halakhic scholars.

he 1s the student of the Tosafists 
northern European academies. It is not so 

Talmudic interpretations; rather, he and

of the Talmud and derive answers from it 

tradition of which RAMBAM is the

the role of Tosafot in Asher's

authorities is not only their

although the analysis of those opinions 

Asher "diverges" from
and reads the

academies.

“divergence

of halakhah,
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in generalities.

cannot be measured by

Asher collects

of them to omit.
oskim when

summarizes them.

Of the

the

413

agrees with the basic 

one-fifth of all his citations

authorities 

j which of them to

"At times, he copies them word-for-word; at times, he

In general, he cites poskim when he has some comment to make 

their rulings to arrive at his own 

touch the essence of Asher's special

of Tosafot under study, in only 

. In that one case

the various poskim, whole rulings 

In all the rest

decision. "2

upon their ruling or when he utilizes

This analysis does not

270 citations

word "Tosafot .

The importance of the 

statistics alone; we should look as 

the role played by Tosafot in the structure 

summarized ROSH's use of post-Talmudic 

the writings of the various poskim, deciding

materi al.

the learning of the Tosafists, applying the 

that learning in a variety of ways. He uses 

disagree with the halakhah of the Sefardim, 

ambiguous, to supply detail

relationship to Tosafot.

one-Baba Mezia 1:39g—does ROSH use 

a1°ne, Tosafot is deemed to be a posek among 

are to be discussed and considered along with all the others.

questions posed in the Introduction.!

1) How does Asher utilize his post-Talmudic sources? Our analysis shows 

the predominantly Ashkenazic flavor of ROSH. Over half of those halakhic 

units in which he adds materials to his base text consist of citations from 

Tosafot or other Ashkenazic authorities. Only 22.9 per cent contain Sefardic 

Asher, the student of R. Meir of Rothenburg, is firmly rooted in 

determinations and deductions of

the Tosafist tradition to 

to clarify it where he finds it 

and specifics in cases where RIF and RAMBAM deal 

Significantly, he also relies on Tosafot in places where he 

halakhic approach of the Sefardic authorities; almost 

from Tosafot (49 out of 270) fall into the 

category of "commentary" to the RIF and/or the Talmud.

Tosafot heritage to R. Asher 

well to the way in which he uses it, to 

of Hilkhot Ha-ROSH. Zafrany has

as follows:

cite and which



them by name and decides the

What he does not ci te by name

and the halakhah.

II

as a base

"system" in

to
halakhah."6

of our
Profoundly shaped by
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the Talmud

of the Genara

according to ROSH, this 

Tosafot serve Asher as "post-Talmudic 

text, the other the preferred means by

the Tosafot, and his understanding

Is profoiinrilv chanpd bv "the tradition

Asher does have a system:

of the sugyot 

ancestors, the

of his citations, ROSH does not

Tosafot without such attribution, as though these are 

Frequently, the sections of Tosafot cited in 

views of individual Tosafists; ROSH cites 

or the other.

interpretation which

It is more than a

refer to "Tosafot"; he recites the words of 

his own words.3 in

a particular posek or

Ha-Itur"); it is an intellectual process, 

characterizes and colors his own

Tosafot, when cited without

"Talmud i s to be 
authorities"; the one serves

’ which that text is to be read and

assertion that ROSH has no 
tend to follow a particular 
the basis of his own, independent

;-Talmudic halakhists.5 

determination that 

of

which Asher understands the Talmud.

attribution, represents the "Talmud 

attribution, represents 

understood.

these places ROSH is Tosafot.

ROSH will contain the conflicting 

halakhah in accordance with one

is the Tosafot itself, as a body of literature, 

as a book or collection of books. For R. Asher, "Tosafot" does not stand for 

halakhic code (as, for example, "RABAD" or "Sefer 

the tradition of learning and 

approach to the Talmud 

collection of opinions; it is the way in 

Just as the RIF, when cited without 

of the Spanish yeshivah world,so the 

the manner in which,

Neither Alfasi nor

understood.

This conclusion refutes Zafrany s 

determining the halakhah, that he does not 

authority, that he decides the halakhah on

of the views of post- 

beyond Tchernowitz' s

Tosafot as a source

is that of

reading of the Talmud regardless

It requires, as well, that we move

Asher was one of the first poskim to rely upon

his approach

and dialectic

rabbis of



These scholars—-Freimann, Faur, Elon,

others who follow in their wake--utilize terms such as

Talmud."10

Tosafot.

415

destruction, 

Spain.7

an inheritance from the time of the Temple's 

and whose teachings were more reliable than those of the

He does not utilize Tosafot 

constitutes his intellectual alphabet, 

Talmud. More than

case; Asher's "objective" reading

It is the Tosafist tradition which forms the 

within which the decisions of the various poskim are inserted and considered. 

Th<a Ashkenazic material far outweighs the number of citations of S|fardic and

"a

sages of 

merely as a "source of halakhah"; it

the very method by which he studied the 

a collection of rulings, Tosafot, for Asher, is that 

process by which the Talmud is opened up, elucidated and made to yield 

halakhic decisions.8

In the view of the "scholarly consensus", Asher's intent in compiling his 

Halakhot was. in part, to bring together and reconcile the varying halakhic 

traditions of Sefarad and Ashkenaz. 

Zafrany and the 

"Ausgleich" and oiV’U’ to describe ROSH's activity as he carefully

weighed the rulings of the various schools before bringing the best of them 

together "under one roof".

Germany", for whom the Torah was

He have also seen a countervailing viewpoint, 

represented by Urbach, Soloveitchik and Hinson. which regards the ROSh as 

summary of Ashkenazic halakhic creativity"* and "the Alfasi of the Tosaf.st 

Both of these scholarly approaches are inadeguate and inaccurate.

The "consensus" view fails to recognize that Asher is thoroughly an 

predominantly a student of the yeshivot of Ashkenaz. The idea that p

the role of halakhic conciliator rests on the notion of his intell 

independence, which assumes that be approaches halakhic decision-making as a 

rather impartial arbitrator, showing deference to no particular 

himself solely on his own. objective reading of the Talmud. This, o 

nf the Talmud is really that of not the case: Achnr'c rpadma 0

intellectual framework



Provencal scholars.

and Provencal authorities.

geographical centers.

of his day.

codes.
conclusions than those derived

of

They involvematerial.
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Talmud is evident; how does 

halakhah, compare to the legacy

2) What is the relationship of the__h ---------

halakhah in those sections

of 540) of the 

from the halakhah as

various categories:
codified in RIF and RAMBAM. 

contradictions, clarification of ambiguities 

limitations placed upon general rules, the 

found in RIF/RAMBAM, alternative halakhic possibili 

shared by all these categories is that ROSH provide 

halakhic material than that contained with 

point within these units, Asher's

from those two 

collection
divergences signify more than just a 

interpretations of the same Talmudic

and different 

the Sefardic poskim; on every 

different halakhic

These

We cannot, therefore, accept the view of Asher as the one 

Who forges a balance or an integration of the conflicting halakhic schools of 

On the other hand, the statements of Urbach, Soloveitchik and 

(in 22.9 per cent of the 

his textual base) of Sefardic

RAMBAM? The Analysis of 

study reveals that, in 71.6 per cent (387 out 

which he adds to his textual base, Asher diverge

These "divergences" fall into 

the providing of detail.

citation of laws and customs not 

The common feature

Halakhot lead to

author!tative 

different readings and 

the expanded

thought.

Elinson do not account for the considerable presence 

halakhic units in which Asher adds material to

This heir of the Ashkenazic Talmud-halakhic 

tradition is certainly open to the writings of scholars from other

His particular halakhic achievement, his contribution 

to the history of Jewish law and legal codification, becomes clearer when we 

consider his relationship to the legal traditions which prevailed in the Spain 

That he relies predominantly upon the Ashkenazic study of the 

this reliance influence the corpus of his 

of the outstanding Sefardic poskim?

‘ " halakhah of ROSH to that of RIF and 

of ROSH involved in this 

halakhic units in
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This accounts

among sugyot.

14

These findings demand

divergent halakhah that procedes

tradition of northern Europe.
various

founded

the Hishneh

ROSH seemingly
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methodological shortcomings, along 

expresses his admiration for RAMBAM as

of halakhic content

The

in which

We have already seen,

Tosafist method of Talmud study.

. Meir Ha-Levy Abulafia, (RAMAH, d. 1244) 

The RAMAH will disagree with the 

is limited by the fact

The "consensus" scholars have 

resP°nsa in which ROSH explicitly criticizes 

with citations 

halakhist.

their conclusion upon

Torah for its

intellectual horizons of the

for the difference between ROSH and R 

his predecessor in the rabbinate of Toledo, 

conclusions of RAMBAM, but the range of disagreement

within the Sefardic halakhic tradition; his

as that of
that RAMAH stands firmly

intellectual and conceptual approach to the Talmud is the same

R. Shelomo Luria describes the effect of the Tosafist method as 

consistent whole, free of contradictions 

principles and 

theoretical study of 

the Talmud

and substance. Our analysis shows 

decisions emanating from Hilkhot Ha-ROSH are 

different from those in the Hishneh Torah.

quite naturally

criticizing the Hishneh Torah's

In other words, Asher's primary objections 

deal with issues 

fundamentally unsound, 

and substantially 

a new and

its rulings.

technical and methodological and do not 

this view to be

overwhelmingly

ROSH, in short, gives us 

from the intellectual

Maimonides.il

the rendering of the Talmud into a

T2 Urbach adds that, through this process, new 

interpretations were discovered that affected both the 

the Talmud and halakhic decision-making.^ Asher, who approaches 

as a Tosafist, represents this "new Talmudic world" in his halakhah.

a major reassessment of the "scholarly consensus" 

toward the Hishneh Torah. The "consensus" view 

his authority as posek while

and argumentation for

concerning Asher's attitude

holds that R. Asher admires RAMBAM and respects

failure to cite sources

to RAMBAM are

Maimonides.il


as inferior to

as much a result

rejection.
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he worked as it was a result of an attitude

The true test of this attitude, I have argued, lies in an 

examination of the actual halakhic product of 

tendency either to

however, other references in which Asher ranks Maimonides

Ashkenazic sages in halakhic prestige; moreover, much of the evidence which 

supposedly demonstrates Asher's deference toward RAMBAM in fact proves ’ 

otherwise.On the basis of this analysis, it has been suggested that 

whatever deference and respect paid by Asher to Maimonides is 

of the juridical context in which 

of admiration.

the Hilkhot Ha~R0SH, in its 

accept or reject the halakhic legacy of RAI1BAH. The 

results of that test indicate clearly that R. Asher stands on the side of 

Me have arrived at this conclusion by means of a side-by-side 

comparison of the two poskim. Despite their significant differences tn for. 

and style, both the llishneh Torah and the Hilkhot Ha^ROSII Present the reader 

with the halakhic results which stem from the Talmudic sources. One who 

studies the basic sugya and then compares the halakhic treatment given in ROSH 

to the corresponding ruling in the llishneh Torah will see that, time and 

again, Asher derives "something else" from the sugya than does RAI 

"something else" is substantially shaped and colored by Asher s Tosafis 

tradition, an intellectual world that advances far beyond the Haimonidea. 

school of Talmudic study.

In addition, our study has revealed an important distinction between 

Asher's relationship to AUasi and his attitude concerning the Hisbneh ora .

K qtudv text for ROSH, just as he AS we have seen,16 Alfasi acts as the basic V

o Alfasi is interchangeable with the does in Spanish yeshivot at the time.
------------ nneu it is the -Talmud", serving as the basis Talmud itself; in the Hilkhot Ha-R0SH» it j*. -it

^ntarv and halakhic decision. it on which Asher builds his structure of comme

that ROSH regards him as one is only when he mentions Alfasi by name



RAMBAII,

■

tendenz.

I
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' bost-Talmudic authority among the others.

11 were the Talmud,

With is in mind, the 153 halakhic units in which ROSH acts as 

commentator" nn the Talmud/aifaci hpcnme nivotal to our understanding of his

concepts. Significantly, he draws upon

“nits, almost one-third of a total. If RIF serves as Asher’s

“Talmud" th u • * at timps as RIF's commentator, performing the
annuo , then he in turn serves at times ab

When he cites the Alfasi as though 

his relation to it is that of a Tosafist or other

tommentator/posek to the Talmud itself, 

interprets the "Talmud" 

halakhic conclusions, 

interpretation, create a

Like the other rishonim, Asher 

in such a way that it yields a particular set of 

The Tosafists, through their tradition of

"new" Talmud; ROSH applying the same methods of study 

and commentary, creates a "new" Alfasi, one who is absorbed into the 

intellectual world of the northern European yeshivah.

It is for this reason that, of his 200 disagreements/contradictions of 

the RIF/RAMBAM halakhah, 68 are cases in which ROSH definitely rejects the 

position of RAMBAM but does not necessarily disagree with RIF. The Alfasi, 

like the Talmud itself, can be interpreted in one way or the other, as the 

"Talmud katan", it may yield a number of varying and conflicting halakhic 

rulings from a particular sugya, depending upon the interpretation, 

who insists that he follows the halakhah of Alfasi in virtually all cases, is 

but one possible interpretation of any given passage. Filtered through the 

intellectual medium of Tosafot and ROSH, the Alfasi, like the Talmud itse , 

renders halakhic decisions at odds with the formulations in the Mishneh 

Torah.

on the Talmud/Alfasi become pivotal to

■ PR 4 per cent of the total halakhic units These 153 units comprise 28.4 per ce

* Ma does not depart here from in which Asher adds material to his base tex .

the "Sefardic" halakhah; he rather elucidates the sugya. explaining

ana its concents 1v. he draws upon the Tosafot in 49 of these

base text, his



"code".

when we

word.

foundation for their own hi ddushim.

include the words of

discussion.

a
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commentator to expound and expand upon the text in

The notion that Hilkhot

s Qwn piIpul.,.RaN1 <; purp0$e

•°Pinions and rulings."

Talmud and the other authorities, using RIF as < 

would expect

the accuracy

definition of the

■ 
commentators"

R. Nissim b. Reuven of Gerona 

was not to 

RaN, says Tchernowitz, is more 

a base for his own 

that a "commentator" would 

of his claims, we
not 9iving him the attention which one

IPay t0 hlS base te*t. WithJ^suming to judge

Tmi*ght argUe T k
uiat ichernowitz fixes upon a much-too-narrow

to the words of the RIF himself?

reconsider the meaning of the term "commentary 

that the major "commentators" to 

the RIF in all editions, are not

They do not elucidate the wording 

conclusions as much as they explain the sugya of the

In the course

’Talmud". This accounts for the number

cited in the ROSH; Asher, though predominantly 

utilize the halakhic traditions of the various 

Talmud" and arrive at its authoritative halakhic product.

How can we consider the ROSH a "commentator" to the Alfasi when his 

discussion ranges far and wide over the halakhic corpus and is not restricted 

This difficulty disappears
", Haim Tchernowitz has noted12 

the Alfasi, whose works are printed alongside 

commentaries" in the "true" sense of the 

of the RIF or his halakhic

Talmud and make it the

of these explanations, the 

commentators in their

"uses the Alfasi for

classical function of the

order to make it more intelligible to the student.

Ha-ROSH is in part a "Talmudic commentary" has surfaced from time to time in 

the scholarship, only to be pushed aside by the understanding of the book as a

17 it appears that a re-appraisal of this notion is in order: the 

Hilkhot Ha-ROSH is a halakhic commentary to the Alfasi, which serves as its 

of Sefardic and Provencal authorities

a Tosafist, is willing to 

schools in order to explain his

other poskim and

, in particular

explain the RIF, to clarify his 
concerned to explain 

work but
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term "commentary". Certainly the RaN is

than on the Talmud.

that text with halakhic material

under study.

to serve as the

are now deemed to be of halakhic import.

the

It must also be

running explanation which allows it to be studied

RaN brings the RIF into the

He is a "commentator"

now included
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study, it must be adapted so that it reflects current 

It must be made to include those sections of the Talmud

The same point should be made concerning R. Asher.

1n the sense that he supplements and adapts his base text to make it reflect 

the intellectual orioritiec of his own veshivah. The manifold traditions 

which

study of the halakhah in the fourteenth century, 

middle of this "new world" of Talmudic learning.

a "commentator" on the Alfasi rather

He ranges far beyond the linguistic confines of the base 

text because he desires to supplement

necessary to a full understanding of the issues under study. If the Alfasi is 

"Talmud", the basic text-book of Spanish yeshivot and the 

foundation of halakhic

priorities of his own yeshivah. 

. aifasi's time are emerged from halakhic study subsequen
u-thout such a -commentary", the RIF would in the study of the RIF himself. Without

Hpmies influenced by Tosafot learning, have become irrelevant in those acade itcpif—

Mfasi-like the Talmud itseiT Rather than pass into halakhic oblivion, e --rations

A the foundation for new interpretations becomes part of the Tosafist dynamic,

a "supplement" or an "adaptation", but the point remains: RaN

creates an apparatus which, amplifying the RIF, brings him up-to-date and 

enables him to serve as the text-book for the more intense and sophisticated

halakhic reality.

which, though RIF omits them, are now deemed to be of halakhic import. It 

must reflect the views of the great authorities who succeeded RIF RAMBAM, 

Tosafists, the RAMBAH and the RASHBA, to name just a few.

accompanied by a

independently of the Talmud itself; RaN accomplishes this by repeating 

word-for-word much of RASHI's commentary to the corresponding sections of the 

Talmud. RaN's work may not be a "commentary’ in the narrow sense of the word. 

We may cal 1 i t



never imagined.

The Code of 7

Just as the ROSH

Asher'sas an accurate and proper summary of the halakhah.

that of RAMBAM in both form and content. If it was the

to produce a book of halakhah that was an improvement over the

this improvement, from Asher's standpoint, lies in the

in the mechanics of its codification.

There is

is

be seen asAsher certainly

422

Hishneh Torah, 

substance of the

work differs from 

intent of ROSH

The Hilkhot Ha~R0SH is therefore 

halakhic

I

 u -i i,hah- it has been supplanted by a work that or as a book of halakhah, it nas Deen

superior on both counts.

From this vantage point we discover the explanation

. authorities. The Hilkhot Ha-ROSH considerable use of Sofardir and Prnvpncal author

The Hilkhot Ha-ROSH is aimed at

the Talmud/Alfasi yields its

rendered halakhically irrelevant.

its method of codification (and this was, in the

the means by which

intended for this work to

use of Sefardic and Provencal authorities.

e than a theoretical text-book of Talmudic study; the Tosafot Ha-ROSH 

itutes Asher's contribution to that discipline as well as the curriculum 

his yeshivah 20 tu_ u.-h.u.x u,_dacu i-c aimpd at the halakhic study of the

halakhah as well as

and halakhic rulings. RIF, 

Ha-ROSH; Asher, in turn, 

that brings it into the middle of

no longer any need to consult the Mishneh Torah, either as the "key" 

t0 the Alfasi 

is

to a very great extend, is the "Talmud" in Hilkhot 

provides this "Talmud" with a halakhic commentary 

a universe of discourse that RIF himself

yeshivah.20

Talmud/Alfasi; it is seen as 

halakhic product.

more than a code of halakhah; it is a 

commentary on the Alfasi, the lens through which Alfasi is to be read 

and understood. The ROSH functions as the authoritative halakhic key to the

19 RIF, much the same function that Maimonides claimed for his Mishneh Torah. 

In this light we see the true relationship of ROSH to RAMBAM.

Maimonides has been 

the Hishneh Torah in

"consensus" view among scholars, Asher's real objection to the RAMBAM), 

also supercedes i t



the Alfasi into the halakhic vernacular of northern Europe,

osek.

' Icontent

the massive commentary which

423

<

authoritative and relevant within 

treatise designed for that

would constitute a direct challenge to the RAMBAM as supreme 

My contention is that RUSH objected to the Mishneh Torah on grounds of

on both the substance and the

The TUR, the great

on all legal points while citing the rulings of other 

In its turn, the TUR served as the starting point for Yosef Karo's 

the massive commentary which ultimately produced the Shulhan

as well as Ms cenpeMiu., intended to serve a purpose

similar to that of the RAMBAM within the walls of the academy, dif 

substantially with the Maimonidean Code 

organizational panics of the iaw. Did WorUnt sages of suPseguen 

halakhic history take note of this challenge to Miakhn pre •

tn change, as communities in Spain ana The very juridical context itself began

f R Asher in all cases where he elsewhere resolved to follow the rulings • compendium of Ya'akov b. 

differs from RAMBAM.22 The TUR. the great a 

Asher, follows Asher 

poskim.

tradi tion, 

a "reconciliation" 

are planted deeply in Tosafist soil, 

halakhic creativity", 

the other centers.

literary base of

“authorized version",

3) To what 

codifiers?

the Spanish halakhic context; no halakhic 

community would be complete without consideration 
of the legal traditions of Sefarad and Provence. Asher creates a halakhic 

commentary to the Talmud/Alfasi, based predominantly upon the northern 

European intellectual tradition, for the benefit of students and judges in 

Spain. It is not a "reconciliation" of the varying traditions, for its roots

It is not "an epitome of Ashkenazic 

for it contains a significant amount of halakhah from 

It is, in the end, a new halakhah, founded upon the 

the old, which seeks to supplant the RAHBAM as the 

the accepted halakhic guide to the Talmud.21 

extent does the halakhah of R. Asher influence subsequent 

If Hilkhot Ha-ROSH represents a "new halakhah" in Spain, a virtual 

translation of 

then his work



Arukh.

the

constitutes

The Tosafot

Rather, Alfasi and

approach. In order to retain his eminence as a halakhic authority,

RAMBAM

had

424

In addi tion, 

divergences of Asher from 

later codifiers.

i
les are brought into the new world of Talmudics dominated by the 

Tosafists'

authorities, did have access to the

Setting the explanation of "difficult" passages in RAMBAM as one his major 

goals,26 Karo defends him from the challenge posed by Asher s Tosafist

must be made to answer arguments and consider concepts which in fact 

never occurred to him;

dialectic.

our analysis has revealed that virtually all of

the Mishneh Torah halakhic tradition are noted by 

The response by the codifiers to these divergences

a major turning point in the history of the halakhic literature, 

tradition, introduced to Spain by RAMBAN in the thirteenth

, creates a massive expansion in the breadth and depth of Talmudic 

corresponding expansion of halakhah that overwhelms the 

conceptual confines of 

Tosafist halakhah 

Poskim.24 These | 

authorities in 

Maimoni d

century 

learning and a

the Alfasi-Maimonidean framework. As we have seen, the 

i determines the intellectual agenda of the subsequent 

poskim, however, do not abandon the earlier Sefardic

the face of the Tosafot tradition.

■fhin the bounds of interpretation explain Maimonides' rulings wi

, phuh is oerceived as a challenge to established by Tosafot: if Tosafist h_alak_—

iripd with a theoretical foundation to RAMBAM's decision, that decision is provide

upII of Yosef Karo, who, unn^ harmonize it with Tosafot.25 This is true a

cc to the Hilkhot Ha-ROSH and thethe latter authorities did have *rre

R. Asher is cited by major poskim beginning with the middle of the 

fourteenth century; he occupies the "first rank" of legal authorities 

alongside RIF and RAMBAM. His tremendous influence upon subsequent 

generations is unquestioned.23

he must become a participant in the Tosafist

In the fourteenth century, both Magid Misheh and R. Nissim Gerondi

undertake to
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tradition.

the determination

!

halakhic commentary to and expansion

Steeped in the intellectual traditions of northern European

Ha-ROSH

a
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and the other literary

tradition forces the admirers of the Mishneh Torah to

supplants the Mishneh Torah in both respects.

level of learning Qn which the RAMbaM, the representative of

The Hilkhot Ha-ROSH is a

a fundamentally

two centuries and more; it was motivated by the Tosafot and, in 

large part, by the legacy of Asher b. Yehiel.

Summary.

of the Alfasi. .

.. llfasi the -T.liwd* of halak'"cTalmudics, the compendium adapts to t e Tncafist

it becomes an integral part of Tosafist sMy in the Spanish so -t O

learning. Along with the basic approa

in the Tosafist academies, Asher includes a Hilkhot Ha-ROSH

♦hie inclusion makes the -Spanish and Provencal authorities, tn

•thin the juridical context of Spain.fit for halakhic decision-making within tne .

thnnk for yeshivah learning and as Serving, therefore, as a halakhic tex . ncode"-the HjWS

source of halakhic rulings—as both comment y t0

Asher takes tne

Actually, the term "defense" is inexact. The Tosafot does not 

attack RAMBAM as much as render him irrelevant to halakhic discussion. The 

intellectual approach of Tosafot creates a complexity and profundity of 

analysis that comes to dominate the study of the Talmud and 

of the halakhah. The Mishneh Torah lay entirely outside the Tosafist 

tradition and thus could 

dialectic.
not respond to the challenges raised by its 

The appearance of Hilkhot Ha-ROSH 

embodiments of Tosafist 

provide that work with an adequate theoretical framework, including arguments 

on behalf of RAMBAM in light of the Tosafist analysis. This thorough-going 

intellectual "rehabilitation" of the RAMBAM brings him into an intellectual 

world dominated by Tosafot; to a great extent, Karo and the others do 

Maimonides what ROSH does for Alfasi. This effort by RAMBAH’s commentators 

lasts for
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different approach to halakhic study, is simply irrelevant. Objecting to the

Mishneh Torah in content as well as style, Asher poses a major challenge to

varying traditions; he is not an "epitome" of Ashkenazic halakhah; and above

is, quite simply, the codification of a new halakhah in Spain, one that

This differencediffers substantially from that found in the Yad Ha-Hazakah.

lies at the heart of Asher's contribution to the history of the halakhah.
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all, he is not a great "admirer" of the halakhic authority of the RAMBAM. He

Maimonides1 halakhic prestige, a challenge addressed by major codifiers and 

halakhists in the subsequent centuries. The ROSH is not a "reconciliation" of
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NOTES

Huii n.

i

0

. 1036, n. 66.
!

|

the responsum■ i of Asher's yeshivah; see 

. 2, p. 37.
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cit., p. 302, and Elon, op. cit., p 
cit., I, 163-164.

1pp. 35ff.
ZZafrany, Si nai, p. 279.
8See p. 10.

4See pp. 18-20 and 395.

5P. 14.

6P. 90.

7Resp. Ha-ROSH 20:20.
8See Urbach, Ba'alei Ha-Tosafot, p. 676: "Two tendencies are apparent in 

the works of the I-ranco-German scholars: theoretical and practical. It would 
seems that Tosafot serves the first purpose and books of halakhah the other, 
but this is not so. The discussion in Tosafot leads to halakhic decision, and 
the decision in a responsum or halakhic work usually brings with it a 
theoretical discussion of the sugyot in question." One cannot arbitrarily 
separate "Tosafot" from "halaknic code"; both of these literary categories 
involve the same intellectual approach.

^Urbach, op. cit., p. 598.

10Soloveitchik, op. cit., p. 20.

nFor a description of the ha1a^lcM^Jh^-°evyaAbulafiahve-Yezirato 
halakhic history, see Y. Ta-Shema, R. Meir Ha Levy adukj 
Ha-Sifrutit", Kiryat Sefer, v. 45, 1970.

^Second introduction to Yam shel Shelomo,

Burbach. op. cit.. p. 696. See also Soloveitchik, n. 20, for a 

description of the "new world" of Tosafist a--------- .•

H0f the 270 citations of Tosafot in our study. 221 lead to divergences 

from the halakhah of RAMBAM.

15See pp. 24ff.

16$ee pp. 18-20 and

^Freimann, op.

l8Tchernowitz, op.

l^See p. 17 and n. 39.

^Tosafot Ha-ROSH is the curriculum
Printed by Freimann in Ha-Soker, v.
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as

^Introduction to Beit Yosef.
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I

op. cit., pp. 25-28. R. Yehudah b. Asher condemned the 
supreme posek", even when communities sought to bestow that

21This, it seems, is the meaning of the words of Ya'akov b. Asher in his 
Introduction to TUR Hoshen Mishpat. He writes that his father's book "is 
founded upon the great Rabbi Alfasi, who sifted through the Talmud and 
filtered it...and brought to light all its profundities." Alfasi is the 
halakhic essence of the Talmud; he is not simply a posek among poskim. 
KAMBAM, in contrast, belongs to that second category: in those places where 
(my father's) opinion differs from that of the other codifiers (my emphasis-- 
MW), such as RAMBAM and those like him, I will write their opinion along with 
that of my father." Alfasi is the "Talmud" of halakhic study, the basis from 
which halakhic deliberations procede. RAMBAM is not the authoritative 
halakhic key to the RIF, but simply one posek among all the rest. The TUR, of 
course, sees ROSH as the authoritative "key" to the halakhah contained within 
RIF. -------------

22Y.Z. Kahana, 
concept of "< 
designation upon his father; see Resp. Zikhron Yehudah, n. 54.

23See p. 1.

24See pp. 398-399.

23It seems to me that R. Nissim's role as an expounder/commentator to 
RAMBAM has been overlooked by modern scholars, although Karo describes him 
such in his Introduction to Beit Yosef.

ci t., pp. 25-28.
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