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INTRODUCTION

My interest in this thesis topic began as a
general interest in the relationship between law and
ethics in halacha. BAaron Lichtenstein's article, "Does
Jewish Tradition Recognize an Ethic Independent of
Halakha?"l and Eugene B. Borowitz's response, "The Au-
thority of the Ethical Impulse in 'Halakha"‘2 brought to
my attention the controversey around the Talmud's usage

of the phrase lifnim mishurat hadin. What kind of obli-

gation did lifnim mishurat hadin carry? Did this term

point to an ethical realm that was beyond legislated
norms? If so, why would behaviors recognized as ethical
not be legislated?

Lichtenstein's article dealt primarly with the
Talmudic material as it was treated by the Rishonim and
Acharonim. I decided to exi mine how the phrase lifnim

mishurat hadin was used in the Talmud itself. I picked

out certain other terms which I thought pointed in a simi-
lar way to a realm of ethical behavior which might or
might not be actionable. These terms were 1) patur

midinei adam v'chayav b'dinei shamayim, 2) mi shepara

meanshei dor hamabul u-midor hapalaga etc., 3) the Tal-

mud's treatment of Dt.6:18, v'asita hayashar v'hatov




b'einei Adonai, and 4) the Talmud's treatment of the

phrase from Lev.25:17, v'yareita m'Elohecha.

I began my research with no assumptions about the
Talmud's approach to ethics beyond a premise that the
halachic system incorporates ethical concerns among
others in its formulation of law. I began with the Tal-
mudic passages in which the above-mentioned terms appear,
and I attempted to understand these passages on their cwn
terms. I wished to determine the context in which the
terms were used and how the Rabbis understood and used the
terms themselves.

At a later stage, I employed the critical/histori-
cal method in analysing the texts. In several of the
categories, there appeared to be an overlay of material
and I was not satisfied with the final redactor's organi-
zation and interpretation of this material. Perhaps the
earlier material had been cast in a different light by
later Rabbis and the stama, the anonymous voice of the
Talmud.

I attempted to identify and date different tra-
dents in the Talmudic passages. To establish the dates of

particular amoraim, I referred to Introduction to the

Talmud, Bavli and Yerushalmi by Chanoch Albeck.3 I also

made use of the critical edition of the Talmud, Dikdukei

4

Soferim in order to make comparisons between different

Talmud manuscripts. In this manner, the texts were



studied both traditionally and in a contemporary, scien-
tific way. The results of this study represent the body

of this thesis.




CHAPTER I

LIFNIM MISHURAT HADIN -

BEYOND THE REQUIREMENTS OF THE LAW

The phrase |';]'.1 /']I(_N p)%g occurs twelve
times in the Babylonian Talmud, in seven different pas-
sages. Despite this relatively small number of refer-
ences, the phrase does not appear to have one consistent

meaning. As we shall see, lifnim mishurat hadin means

different things in different passages. Yet significant
patterns in its usage emerge.

Although we do not find the phrase lifnim mishurat

hadin in the Mishnah, the phrase shurat hadin appears in

Gittin 4:4. This mishnahdiscusses the case of a slave

whose master mortgaged him and then set him free.

pEE™ pp yown kS 0155 r'n 3awn Ik |3 ...
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according to the strict requirements of the law the
slave is not obligated in any way. But as a pre-
caution for the general good, they force his master
to make him a free man and write a document for

his value.

Literally shurat hadin means "the line of the law" and it

is used here with the meaning "strict law," or "the strict

requirements of the law," The phrase, tikun haolam, is




used in a contrasting sense as an argument calling for

additional action on the part of the slave owner.5

Aggadic Descriptions of God

Two of the Talmudic passages which use the phrase

lifnim mishurat hadin do so in reference to God's behavior.
A-1

In Berachot 7a there is a discussion of how we know

God prays and the content of God's prayers:

Jafm 3 A ke BRI R lo6h » we ? 'gBN kn
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What does God pray? Rav Zutra bar Tuvya said in
the name of Rav: "May it be My will that My mercy
rules over my anger and that My mercy is revealed
over My other attributes; that I behave with My
creatures according to My attribute of mercy and
that ekaness lahem lifnim m'shurat hadin (lit: that
I enter them within the line of the law).

A baraita quoted in the name of R. Ishmael ben Elisha
reads similarly, except that the prayer is spoken by him

about God. Here, ekaness lahem lifnim mishurat hadin has

something to do with God acting in accordance with God's
attribute of mercy. The meaning of this phrase is further
elucidated by the following text.

In Avodah Zara 4b,A-2 Rav Joseph says that the
Musaf prayers for Rosh Hashanah should not be said in
private during the first three hours of the day, lest when

judgment is decreed, the person be judged harshly.

Previous and subsequent discussion reveals that the Rabbis

I



imagined that God engaged in Torah during the first three
hours of the day, and sat and judged the world during the
next three hours. This second three-hour pericd was con-
sidered a more auspicious time for prayer. Why? The
gemara in Avodah Zara 4b says that during the first three-

hour period God does not act lifnim mishurat hadin because

this is the period during which God is occupied with Tocrah,
and the Torah is connected with emet, truth (Pr.23:23).
During the second three-hour period however, God is occu-
pied with din, which is not described by the Bible in
terms of emet, and during this time, God does act lifnim

mishurat hadin.

From this passage we learn that for God, acting

lifnim mishurat hadin is somehow inconsistent with the ab-

colute truth of Torah. Because God does act lifnim mish-

urat hadin during the second three-hour period, that
period is considered a more auspicious time for prayer

and judgment. It appears that for God to act lifnim mish-

urat hadin means that God judges human beings leniently,
exacting less than full justice.

This understanding of the phrase is supported by

a comparison of this passage with one at Avodah Zara 3b,

in which the second three-hour period is also discussed.
During this period of time, in which God judges the world,

A3 koow 3wy w8 Rl Arnpge ke o
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when God sees that the whole world is liable
(for punishment) God rises from the Seat of
Justice and sits on the Seat of Mercy.
These parallel descriptions of the three-hour period tell

us that for God to act lifnim mishurat hadin means that

prior to issuing judgment, God moves from the Seat of
Justice to the Seat of Mercy. This information is consis-

tent with Berachot 7a, which used the phrase lifnim mish-

urat hadin in connection with God acting upon His/Her
attribute of rachamim, or mercy. As it is used here, the
phrase means that God does not exact full punishment from
human beings as God would if judging according to strict
justice. Rather, God extends a measure of mercy to human
beings and judges them leniently.

Given this understanding, we still encounter dif-
ficulty in translating the phrase into English. Literally,

lifnim mishurat hadin means "within the line of the law" or

"within the line of justice," a meaning which is opposite
to the contextual meaning of the phrase. Let us say then,

that when God judges human beings lifnim mishurat hadin,

God judges with less than the strict requirements of the

law.

Aggadic Descriptions of Human Behavior

Several aggadic texts use the phrase lifnim mish-

urat hadin in discussing proper human behavior. The

earliest of these passages is a baraita included in the



Mechilta de R.Yishmael, in reference to Ex.18:20. It

states:
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"And you shall make known to them the way in which
they should go"--this is the study of Torah. "And
the action they should take"--this is the good deed,
according to R.Joshua. R.Elazar the Modai said
"and you shall make known to them"--you shall make
known to them their (eventual) grave; "the way"--
this is visiting the sick; "they should go"--this is
burying the dead; "in"--this is righteous behavior;
"the action"--this is shurat hadin--the strict re-
guirements of the law; "they should take"--this is
lifnim mishurat hadin--[behavior that is] beyond
the strict requirements of the law.6

Both shurat hadin and lifnim mishurat hadin are used here

to point to general categories of desired human behavior.
They appear to be used as complementary categcries. If

shurat hadin means the "strict requirements of the law"

and the second phrase, 1l fnim mishurat hadin, points to a

related, positively seen category of behavior, we might
best render the phrase "beyond the strict requirements of
the law." We would understand this midrash as saying
that, ideally, a person should fulfill his or her obliga-
tions as the law requires and beyond. This rendering of
the phrase is problematic because it moves in the opposite
direction of the literal translation, "within the line

of the law." If however we consider the law as defining
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a person's rights and others' obligations toward him or
her, then we can translate the phrase literally. To act
"within the line of the law" is not to demand from another
person what one is legally entitled to demand. This
reading of the phrase is parallel to the phrase's meaning

in the midrashim about God. There, God acts lifnim mish-

urat hadin when God does not demand from human beings all
that God is entitled to demand according to the rules of
justice, and instead God judges us leniently.

A parallel midrash appears twice in the Babylonian
Talmud, in Baba Kama 100a” > and Baba Mezia 30b.*"% 1n
both cases the midrash is attributed to R.Joseph and in

both cases v'et hama-aseh is interpreted as hadin and

asher ya-asun is interpreted as lifnim mishurat hadin.

This version of the midrash is so similar to the Mechilta
version that it is safe to say it is based oa the Tan-
naitic tradition.

There is one more midrash cited in the Talmud

which uses the phrase lii.‘m mishurat hadin in discussing

a general category of desirable human behavior, and that

Al This passage, in the name

is also in Baba Mezia 30b.
of R.Yochanan, proposes that the sole reason Jerusalem was
destroyed was that her judges based their judgments on

din Torah instead of acting lifnim mishurat hadin. From

this text alone it is not clear what is objectionable

about basing judgments on din Torah or what lifnim
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mishurat hadin means. Were the judges at fault for judg-

ing too leniently or too strictly? For God to act lifnim

mishurat hadin means God judges us more leniently.

Perhaps a judge acts lifnim mishurat hadin when he, like

God, judges human beings leniently. However, according
to the previous passage, for a person to act lifnim

mishurat hadin means for that person to do more than he or

she is legally required to do, extending more benefit to
the other person involved. Let us argue then, that a judge

acts lifnim mishurat hadin when he rules that a person

should do more than the law requires.

Baba Mezia 24b

Let us turn now to particular cases recorded in

the gemara which are labelled as lifnim mishurat hadin.

There is onecase in which an early Amora uses the term

lifnim mishurat hadin himself.

This first case appears in Baba Mezia 24b,273 in

the context of a discus:iion about when a perscn who finds
a object is obligated to search for its original owner
and when he is permitted to claim ownership of the item.

Our passage begins
kprRA flomve ~a3 WA %1 FH D WY
- D wke T Iow = ')J\Ic k> k’JzN k. ke ‘a3
D5k T ow - ,nro "w SUR 1% SIS T} S
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Rav Judah once followed Mar Samuel in a grain
market. Rav Judah said to Samuel "If one finds
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a purse here what should he do?" He said to him
"It belongs to him [the finder]." "If an Israelite
comes and can point to an identifying mark, what
should he do?" He answered, "He is obligated to
return it." "Both things [are true]?" He

answered "Lifnim mishurat hadin--he should do more
than the law itself requires.”

According to Rabbinic law, there are situations
in which onewho finds another person's belongings is
obligated to try to locate the owner by publicly announcing
his find for a specified period of time. In other circum-
stances, a person is entitled to keep what he finds. 1In
the above case, Samucsl first rules that the person is en-
titled to keep the purse because this is a situation in
which the owner would be expected to give up the hope of
finding what he had lost, presumably because most people
had similar purses, and he lost the purse in a busy market.
In such a case, the object falls into the legal category
of hefker, abandoned property, and it belongs to the next
person who picks it up. With the added information that
a Jew comes along who can identify the purse as his,
Samuel says the person wnu found the purse is obligated
to return it. Rav Judah challenges him, "How can both be
true?" If, because of the initial circumstances, the purse
fell into the legal category of hefker, how can the origi-
nal owner make any legal claim to it? The answer Samuel

gives is "Lifnim mishurat hadin--he should do more than

the law requires him to do." Samuel apparently agrees

that because of general legal principles operative in this
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case, the owner cannot make any legal claim to the purse.

Yet he rules that the person is chayav 1'hachzir, obli-

gated to return the purse to its owner, extending more to
the owner than the law requires him to do, because the
particulars of this case "demand" such a response. For

Samuel, lifnim mishurat hadin carries the weight of obli-

gation--not obligation based on the requirements of the
legal system, but obligation based on ethical considera-
tions and the particulars of the situation. It is not

clear whether or not Samuel's pronouncement chayav 1'hach-

2ir is actionable, that is, whether or not it would be
upheld in a bet din. Perhaps in his time, Samuel could
have expected a court to impose its authority behind
such a decision in an exceptional case. However, it
is more likely that Samuel's pronouncement is a heavy
obligation, but not actionable in court, because of the
impossibility of making such a decision legally binding
without calling into question the general laws governing
this area.

The case we have been considering is repeated in
the gemara with several factors changed. The text reads

as follows:

— k3L [HRA Jwa YA L TR M kD
2w —" J'g'\lc, |CJ kv §'k - x\:) \r_p\e,:a N6 whk
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Raba once followed R.Nachman into a market of

skinners--some say a market of scholars--and

asked him, "If a person finds a purse here,

what should he do?" He answered "It belongs

to him [the finder]." "If an Israelite

comes and can point to an identifying mark

what should he do?" He [R.Nachman] answered

him "It would [still] belong to him [the finder]."
The Rabbis involved this time are Raba and R.Nachman,
fourth and third generation Babylonian Amoraim respec-
tively, as opposed to the second and first generation
Babylonian Amoraim in the preceding account. The case
presented for judgment is the same. In response to
the first guestion, R.Nachman rules, like Samuel, that
the purse belongs to the person who found it. In response
to the second question, R.Nachman ruled differently than
Samuel. Samuel treated this case as one of exceptional
circumstances not adequately covered by the general laws
governing this area, and took the prerogative of pronoun-
cing an obligation beyond the requirements »f the legal
system. R.Nachman, on the other hand, pronounced no such
obligation; he applied the general laws governing lost
objects to this case, without treating this case as an
exception. Either R.Nachman sawno need to pronounce an
obligation beyond the requirements of the law, or he did
not feel he had the prerogative to make such a pronounce-
ment. It is possible that Samuel and R.Nachman approached
this case differently simply as two different individuals.

But it is also possible that the time factor is impor-

tant and that from the time of Samuel to the time of
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R.Nachman, the understanding of lifnim mishurat hadin had

changed, so that R.Nachman no longer felt he had the pre-
rogative to rule that a person had obligations beyond the

requirements of the law.

The Stama's Use of Lifnim M}{shurat Hadin

Did the understanding and usage of lifnim mishurat

hadin in fact change during this period of rabbinic activi-
ty? In order to answer this question, let us turn to the

other cases which are labelled as lifnim mishurat hadin.

In all of these cases, the label is a descriptive rather
than a prescriptive one, and it is spoken by the stama, the
anonymous voice. While we cannot accurately date the
stama material, scholars are virtually unanimous in their
dating of this material as 1ate.7

Let us begin by looking at an additional inci-

A-5

dent recounted on Baba Mezia 24b. After the discussion

between R.Judah and Samuel, the stama continues:
~N_NA WD E)n Ptk Sores DAk ka o
£)28= ke Ay ey RS 1 WE ekl
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. « . as this case of Samuel's father who found asses
in the desert and returned them to their master after

a year of twelve months--[he was acting] lifnim
mishurat hadin--beyond the requirements of the law.

By the time of the stama, the law covering such a case re-
quired that a person attempt to find the animals' original

owner for a period up to a year. After the year, the
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finder would be recognized as the animals' owner. By
returning the animals to their original owner after the
year had passed, according to the stama, Samuel had acted
beyond his legal obligations. It is possible that when
Samuel's father returned the asses he was acting under
the requirements of the law of his day, and that because
of subsequent legal developments, the stama regarded
Samuel's father as having acted beyond his legal obliga-
tions.

It is instructive for us to see this sugya as a
whole, as organized by the stama. First we have an ac-
count of the discussion between R.Judah and Samuel, in
which Samuel says the person is obligated to return the

purse, with the explanation, lifnim mishurat hadin--he

should act beyond the requirements of the law. The stama
then adds a story about Samuel's father which he labels

as lifnim mishurat hadin. This account of Samuel's

father serves the stama's purpose as an illustration of

the concept, lifnim mish.=at hadin, as the stama under-

stands it. We move on to an account of the discussion
between Raba and R.Nachman and the decision that the
finder is not obligated to return the purse. To this

the stama adds an explanation:

f41 %'Qﬁ, P 55 i3S R ) DI W ks
QA AW 1py00
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for him [the original owner] to stand and protest

is like a person protesting on account of his

house falling or his boat sinking into the sea.
According to the stama, R.Nachman's ruling is based on
the view that the original owner's claim is fultile. When
he first lost his purse, his hopes for getting it back were
as unreasonable as such hope would be in the above case
of a person protesting the lcss of his house or boat. For
this reason the purse fell into the legal category of
hefker, abandoned property, when the original owner first
lost it, and theoriginal owner now has no legal claim to
it.

From the organization of this sugya we learn some-
thing about the stama's understanding of the material. He
presents the accounts of R.Judah and Samuel, and Raba and
R.Nachman, as two different contemporaneous approaches to
the same problem. He attaches to each some illustration
or explanation of the principles involved in the decision
rendered. However, as we have noted, the fact that
R.Naci..an lived two generations after Samuel may be a
critical factor in understanding their different ap-
proaches to the same case.

Most important to us, Samuel and the stams use

the phrase, lifnim mishurat hadin differently. Samuel

uses it prescriptively, pointing to desirable behavior
which carries an element of obligation for any Jew. The

stama uses the phrase descriptively and applies it to an
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individual's behavior, saying that this person acted

beyond the obligations generally incumbent upon Jews.

The Wood Carrier: Baba Mezia 30b

The next passage we shall consider occurs on

A-4

Baba Mezie 30b, in the context of a discussion of the

last line of the preceding mishnah on the previous page:

¢ 5D 7 56E >~ ke, M8 1 »arp ik P k3w

If one finds a sack or a basket, or any object

which it is not his custom to carry, he need not

carry it.
In the gemara, the Rabbis question what circumstances
exempt a person from the general obligation to aid his
neighbor by picking up an item he has lost or needs help
carrying. One exemption they consider is that of age,
reasoning that it might be considered undignified for an
elder to carry something. In the midst of this discussion
we read an anecdote about R.Ishmael, son of R.Jose, who
met a man carrying wood. The man asked him for help, and
in response, R.Ishmael son of R.Jose bought the wood and
declared it hefker. The man picked up the wood, thus
reacquiring it, and again asked for help. Again,
R.Ishmael son of R.Jose bought the wood and declared it
hefker. When it appeared that the sequence was about to
begin again, R.Ishmael son of R.Jose declared the wood

hefker for everyone but the man in front of him. The

gemara goes on to discuss whether or not it was valid to
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make something hefker for certain people and not for
others. Then another consideration is raised:
IRIAD DY 1ykl = |5 o' R Seyae A k!
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Yet was not R.Ishmael son of R.Jose an elder and

was it not undignified for him [to carry a load

of wood]? R.Ishmael son of R.Jose was acting

beyond the requirements of the law.
This story is about a Tanna and describes an incident that
occurred several generations before the stama discussions
which precede and follow this passage could have taken
place. What we have here is an account of an early
Rabbi, interpreted centuries later as an example of some-

one acting lifnim mishurat hadin. This passage is fol-

lowed by midrashim which use the phrase lifnim mishurat

hadin, passages which we looked at earlier: the interpre-
tations of Ex.18:20 and the midrash about the destruction
of Jerusalem. It is possible that these earlier sources
which use the phrase are brought in by the stama to
authenticate his application of the term to an early
incident.

It is interesting to note that while in all these

passages on Baba Mezia 30b, lifnim mishurat hadin can be

understood as "acting beyond the requirements of the
law," there is not a consistent understanding of the

strength of the obligation to act lifnim mishurat hadin.

The passage about Jerusalem indicates that it is desirable
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for judges to go beyond the requirements of the law in
making their judgments. Such behavior on the part of
judges would create a strong obligation for the general

population to act lifnim mishurat hadin in their own

behavior. The midrash in the name of R.Joseph is not
clear on the strength of the obligation to act lifnim

mishurat hadin, but it is desirable behavior for the gen-

eral population. The case of R.Ishmael son of R.Jose, as
it is understood by the stama, is a case of one indivi-
dual--a well-known Rabbi--who took upon himself an obli-
gation which the law did not require of him. As the stama

uses the term, lifnim mishurat hadin does not carry the

weight of obligation for the general population.

R.Hiyya the Coin Evaluator

The next case we will consider occurs in Baba

Kamma lOOa.A-3

According to the Mishnah in Baba Kamma

99b, if a worker damaged his customer's property he was
liable to pay compensation. Our sugya discus<es the lia-
bility of a coin evaluator who makes an incorrect valua-
tion of someone's coins. Three baraita passages which
distinguish between expert and amateur coin evaluators

are noted. There is conflicting opinion on whether or

not an expert coin evaluator is liable. The third baraita,

which saysan expert is exempt, is mentioned by Rav Papa.

Rav Papa then proceeds to give an example of two experts,
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' Danchu and Issur, who were exempt from having to pay
compensation for an error they made.
| Our sugya continues with an anecdote about R.Hiyya,

a first generation Amora:

k.‘ﬁ%/v M Wk len mE ya ARk’ kprke n
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A certain woman showed a dinar to R.Hiyya [for evalua-
tion]. He said to her "It 1s good." The next day
she came to him and said "I showed this to others
and they told me it is a bad [coin], and they would
not take it from me." R.Hiyya said to Rav, "Go
exchange it for her and write in my register that
this was a bad business judgment."
The passage continues with a discussion in the anonymous
voice, questioning the difference between this case and a
previously mentioned case of Danchu and Issur, who were
exempt from having to pay compensation for a poor business
judgment, because they were experts in their field. Was
not R.Hiyya also an expert, they asked. The response was

that R.Hiyya had acted lifnim mishurat hadin, beyond the

requirements of the law.

This response is spoken by the stama and reflects
his interpretation of R.Hiyya's behavior. The baraita
passages cited above differed with regard to the liability
of an expert. R.Hiyya may well have followed the school
of thought represented by the baraita that read "whether

an expert or an amateur--he is liable." He may have paid
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the woman because,according to his understanding, he was
legally obligated to do so.

Once again, the label lifnim mishurat hadin is

here applied to an early incident by the stama, who then
continues by citing a midrash which uses the same phrase.
The midrash is one we already looked at, R.Joseph's inter-

pretation of Ex.18:20.

Later Cases Labelled Lifnim Mishurat Hadin

We have to cases in which Rav Papa, a fifth
generation Babylonian amora, is described by the stama

as acting lifnim mishurat hadin. The first case we will
A-6

examine is in Berachot 45b. The passage reads:
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Raba said, "This stat:ment was made by me independently
= and a similar statemenc was made in the name of
R.Zera: '"If three people ate together, one should
interrupt [his eating in order to say the mzummin] for
. the other two, but two should not interrupt [their
-7 eating] for the other one.'" "Is that so?! Rav
Papa and another person with him interrupted [his
eating to say the mzummin] with Abba Mar his son."
"Rav Papa is different because he acted beyond the
requirements of the law."

i

In this case, a rule governing certain behavior is

stated, and then an example is brought in of a Rabbi who

4
2

did not act in accordance with the rule. This example is
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posed by an anonymous speaker as a challenge to the rule,
but the challenge is dismissed, also anonymously, with the
statement "RavPapa isdifferent--he was acting beyond the
requirements of the law." Unlike the previous cases, the
anecdote which is cited as a challenge to the rule is one
which occurred after the rule was established. Raba and
R.Zera, those stating the law, were fourth and third gene-
ration Amoraim in Babylonia and Palestine, respectively,
while Rav Papa was a fifth generation Amora in Babylonia.
Unlike the previous cases, it is certain that in this
case, Rav Papa acted with cognizance of the law as stated
by Raba, his teacher.8 and that he knew he was acting
beyond his legal obligations, as enunciated by Raba. 1t
is not clear what his motivations were--whether he disa-
greed with his teacher and felt that one person generally
should interrupt his eating to accommodate the other two
with whomhe is eating, or whether he agreed with the law
as stated by Raba as a general standard of behavior, but
felt that this case was an c.:ception because he wanted to
show respect for his son. Either is possible. What we
do learn from this passage is the stama's interpretation
of Rav Papa's behavior. He dismisses Rav Papa's behavior
as a challenge to the law as stated by Raba, by saying
Rav Papa is "different"--he acted beyond the requirements

of the law. He uses the label lifnim mishurat hadin to

indicate that the example of Rav Papa cannot be used as
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a legal precedent for establishing or upgrading standards
for the general population.
The other case involving Rav Papa is in Ketubot

97a.*7 The sugya begins with a question:
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[Q] The guestion was raised to them: If a person

sells [his land] and [subsequently] he does not

need the money--can hewithdraw the sale or not:

[A] Come and hear: A certain man sold land to

Rav Papa because he needed money to buy oxen. In

the end he did not need the money and Rav Papa

returned his land to him. [Q] This is not proof

[one way or the other--perhaps] Rav Papa was

acting beyond the requirements of the law. [A]

Come and hear: There was a famine in Nehardea . . .
The example of Rav Papa is cited here as evidence that
the law maintains that the seller can withdraw a land
sale if he learns he does not need the money he thought
he did. This example is ¢ allenged as insufficient proof
of the law, because Rav Papa may in fact have been acting
beyond his legal obligations. In response, another case
is brought in as evidence of the legal practice. This
second case cites an incident in which R.Nachman rendered
a legal decision about the issue in question.

The situation described is that there was a

famine in Nehardea and everyone sold their mansions. In
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the end, wheat arrived and R.Nachman told the Nehardeans

" W ARk R b kan -
"The lawis that everyone must return the mansions to their
(original) owners." R.Nachman was challenged by Rami son
of Samuel, that if he made such a ruling he would bring
suffering upon people in the future. Rami son of Samuel
apparently felt that while such a ruling was equitable in
this particular situation, it would not be so under normal
circumstances, and that R.Nachman's decision was therefore
a dangerous legal precedent. R.Nachman asked him whether
or not famine was a normal occurrence in Nehardea. Rami
son of Samuel answered that famine indeed was a common
occurrence, thus establishing that this situation was not
an exceptional case. R.Nachman stoodby his ruling. The
sugya concludes with a statement by the stama:

. )'R5 A= "5 WE 15963 ki A5 kasEa -Irne
law is that if a person sells (his land) and (consequently)
he does not need themoney, the sale may be withdrawn.“

Once again, the phrase lifnim mishurat hadin is

used to dismiss a case as a legal precedent. Because the
anecdote about Rav Papa described behavior and not a legal
decision, it would have been possible that Rav Papa's

behavior was not indicative of legal practice, and that he

had been acting lifnim mishurat hadin, beyond his legal

obligations. Therefore this example was dismissed as

evidence of legal practice, although in retrospect, we

e
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see that Rav Papa's behavior was actually consistent with
R.Nachman's ruling and the law as stated by the stama.
Finally let us consider a passage which is

labelled by Tosfot and Rashi as a case of lifnim mishurat

hadin, although the phrase does not appear in the gemara
itself. The passage occurs in both the Babylonian and

Palestinian Talmuds. We will look first at the Pales-

tinian version (PT, Baba Mezia 6:6) which is in the form
of a baraita. The text reads:
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We learn [ina baraital fromR.Nachamia: A potter was
carrying someone's pots and broke them and [the person]
seized his cloak. He went before R.Jose bar Hanina
who said to him "Go and say to him 'So that you may
walk in the way of good people [Pr.2:20].'" He went
and told him and he gave him back his cloak. He
[R.Jose bar Hanina] said to him "Did he give you your
wages?" He answered no. He said to him "Go and tell
him 'And you shall follc.' the paths of the righteous.'"
He went and told him and he gave him his wages.

This case is very similar to others we have looked at.
R.Jose bar Hanina is pointing to a standard of behavior
beyond the requirements of the law. It is clear why the

commentaries would label this incident as lifnim mishurat

hadin. The baraita itself does not use such a label be-
cause the term did not have this usage in Tannaitic times.

In the previous passages, the phrase lifnim mishurat hadin
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was used as a label of anecdotal behavior only once by an
early Amora, and in all other cases, by the stama. The
term itself does not appear in the Palestinian Talmud, and
and may have been unknown to the Palestinian stama.

The parallel passage in the Babylonian Talmud

(BabaMezia 83alA-9 is significantly different:
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Rabbah bar bar Hanan's wine porters broke a case of
wine and he seized their cloaks. They came before
Rav, who told [Rabbah bar bar Hanan] "Give them back
their cloaks." He said to him, "Is that the law?"
He answered, "Yes,'so that you may walk in the way of
good people [Pr.2:20].'" He gave them back their
cloaks. They said to [Rav], "We are pcor and we
labored all day and it was an accident [lit: we were
forced] and he paid us no wages [lit: we have no
money]." He said to [Rabbah bar bar Hanan] "Go and
give them their w: ges." He said to him "Is this the

law?" He said "Yes-- 'and you shall follow the paths
of the righteous.'"

There are several ways in which this text differs
from the passage in the Palestinian Talmud. This passage
is not in the form of a baraita but is a later version
of the story. The Rabbis named are Rav and Rabbah bar bar
Hanan, or Rabbah bar Rav Huna,g in either case, first and
third generation Babylonian Amoraim. With this disparity

in ages, it is not possible that our story took place as

R
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recorded. With the Palestinian Talmud's record of the
baraita it appears that this tale was an earlier tradition
which was changed and attributed, perhaps unwittingly, to
different people.

The most significant change in the text is that
Rav, when challenged "is this the law?" answers "Yes."
It is unusual for a Rabbi to offer a prooftext from the
wisdom literéture, as is the case here, instead of quoting
from Torah or a legal precedent. But this unusual detail
is explained by the preexisting tradition we have in the
baraita version, where the same verse is used.

This passage, like the Palestinian version, is

described by the commentaries as a case of lifnim mishurat

hadin. While in the Palestinian version we said the label
was applicable but not used because the text was Tannaitic,
and neither the Tannaim nor the Palestinian stama seemed
to use the phrase this way, in the Babylonian version of
the tradition the label is not used because this is not

in fact a case of someone ac.ing lifnim mishurat hadin.

Because Rav claims his ruling is the law, this case is
removed from the category of someone acting beyond the

requirements of the law.

Conclusions

As we have seen, the phrase lifnim mishurat hadin

has several different usages in the Talmud. In Tannaitic

passages, the phrase is used in midrashim about God and
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in one case, it is used with reference to desirable human
behavior. According to these midrashim, God acts lifnim

mishurat hadin when God judges human beings with less than

the strict requirements of the law, extending mercy to

us and not exacting from us the punishment we deserve. As
a description of human behavior in Tannaitic material we
have only the Mechilta passage which contrasts shurat

hadin with lifnim mishurat hadin, which we translated as

fulfilling "the requirements of the law" and "going beyond
the requirements of the law" in relation to another person.

A person acting lifnim mishurat hadin extends benefits to

the other person beyond his own obligation to do so,

parallel to God acting lifnim mishurat hadin.

Our primary questionis how did the Rabbis apply
this concept to particular situations? How did they un-

derstand the obligation to act lifnim mishurat hadin?

Why does this phrase point to a standard of behavior which
is not actionable? Does it point to a standard of be-
havior for all people or only °nr certain people?

There is only one passage in which lifnim mishurat

hadin is used by a Rabbi as the explanation for his ruling
in favor of certain behavior. This is the case in Baba
Mezia 24b, of Samuel ruling that a person chayav
1'hachzir--obligated to return a lost purse to a Jew who
can identify it as his own. Of all our cases, the concept

of lifnim mishurat hadin carries the strongest weight of
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obligation here, although it is not actionable in court.
This is also the earliest passage we have in which the

phrase lifnim mishurat hadin is used as a label for

specific human behavior.

In all the other passages in which lifnim mishurat

hadin is used to label particular behavior, the label is
applied by the stama. 1In three cases, the stama is com-
menting on the behavior of a Tanna; in two cases he is
commenting on the behavior of an Amora. In all of these
cases, the stama uses the phrase to describe an indivi-
dual's behavior as exemplary, beyond the person's legal
obligations. The stama dismisses these cases as legal
precedents for a general standard of behavior.

Why does the stama reject these cases as prece-
dents for a general standard of law? All of our cases
describe situations in which two parties have conflicting
claims. With their legislation, the rabbis attempted to
balance both parties' claims in such areas of life. If in
the cases under consideration, the standard of behavior

labelled as lifnim mishurat hadin had been established as

law, the result would have been to undermine some more
general law and to generate more inequity rather than less.
There are two basic reasons for this. First, several of
our cases cover exceptional circumstances, which cannot

be used as the basis for general law. Second, in other
cases, the person in question forfeits his rights in order

to benefit someone else, but to generalize such practice

.=
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into law would be to inflict hardship on the one person to

benefit his neighbor.

Let us look first at those cases which cover excep-
tional circumstances. One such example is the case of Rav
Papa and another person interrupting their meal to say
mzummin with Rav Papa's son. Such behavior is exemplary,
but to make such behavior obligatory is not justifiable.
Why, as a rule, should two people be inconvenienced to
benefit one? The law as it stands, requires one to incon-
venience himself for the sake of two, and is the more
equitable of the two choices.

The case in Baba Mezia 24b is another example of

lifnim mishurat hadin being applied to behavior in excep-

tional circumstances, although, as noted before, this is
the one case in which the label is not applied by the
stama. The general law governing this area of behavior is
that when a person loses a purse in the market, the purse
falls into the legal category of hefker, based on the un-
likelihood of the owner findi o thepurse. To rule that in
this case, the original owner had any legal claim of
ownership after someone else had picked up the purse,
would undermine the law applying hefker to such cases in
general. Therefore the obligation to return the purse

voiced by Samuel is based on the concept of lifnim mishurat

hadin and not shurat hadin, the requirements of the law as

it stands. Samuel does not establish his ruling as law

4
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because to do so would be to generalize from the exception,
promoting more rather than less inequity.

In Ketubot 97a we find an excellent presentation
of the arguments against behavior in exceptional cases
being established as general behavior. In this case,
R.Nachman ruled that after a famine in Nehardea, the peo-
Ple were obligated by law to return their mansions to the
original owners; because they did not need the money for
food as they had first thought, the original owners were
allowed to withdraw the sales. R.Nachman was challenged
with the argument that with his ruling he was inflicting
suffering on people in the future. R.Nachman asked if
famine wasa common occurrence in Nehardea. The answer
was yes, and R.Nachman stood by his ruling. The implica-
tion of the challenge was that R.Nachman wasruling in an
exceptional case and that to generalize from the exception
would result in inequitable practice--there would always
be uncertainty in land sales, for no justifiable reason.
When it was established that this case was not in fact
an exception, R.Nachman stood by his ruling. Presumably
if he had recognized the case as an exception he would
not have pronounced his ruling as "the law."

The other cases to which the label lifnim mishurat

hadin is applied all involve people who are acting beyond
their legal obligations to benefit another. While such

behavior is certainly praiseworthy, to establish such
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behavior as legally obligatory would be to undermine
general law intended to balance conflicting claims, and
to inflice harship on one party in order to extend benefit
to the other.

One example is the case of R.Hiyya's error in

A=3 The law maintained that

evaluating acoin, inB.K. 100a.
an expert whoerred in coin evaluation was exempt from
liability. The reasoning implicit in the example of
Danchu and Issur is that even experts, in making the best
judgments they are capable of, are not in full control of
the market and will sometimes err because of lack of
knowledge. Such errors in the case of an expert are not
considered negligence, and do not incur liability. If the
law was otherwise, no one would offer business advice for

fear of being in error. The stama labels R.Hiyya's be-

havior as lifnim mishurat hadin because he does not recog-

nize this behavior as precedent for general law, for the
above reasons.

Another example is the -~ase of Samuel's father,
who returned someone's asses after a year had gone by.
In this case there are two parties whose claims must be
balanced: the original owner and the person who finds the
animals. The Rabbis ruled to protect the rights of the
original owner, that someone who finds a lost animal is
required to maintain it for a certain period of time,

while trying to locate the owner. To require someone to

| V—
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maintain another person's animals indefinitely without

at some point being able to assume ownership would be
unfair to the person who finds the animals. The Rabbis
therefore decided on a year as the period of time required,
as a way of balancing the needs of the original owner and
the finder. In our case, the stama rejects Samuel's
father's behavior--returning the asses to their original
owner after a year had passed--as a precedent for a
general standard of behavior, although he recognizes such
behavior as exemplary.

Lifnim mishurat hadin is used to label behavior

which is beyond a person's legal obligations. One of our
primary questions has been to determine why such stan-
dards, which are seen as exemplary, are not made into
actionable law. We see that in all our cases, existing
law achieved some kind of balance between two parties'
claims. If the behavior in question had been established
as general legal practice, it would have undermined exist-
ing law, and generated more . equity than the already
existing standards, benefitting one party at the expense
of the other. Such behavior was praiseworthy if freely
chosen, but in most of the cases could not justifiably be
made mandatory.

While it was not a category of actionable be-
havior, how strong an obligation did the Rabbis attach to

the concept of lifnim mishurat hadin? It appears that in
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the Tannaitic-early Amoraic period, lifnim mishurat hadin

was a category of behavior seen as desirable for the
general population. While we have few sources from this
period, the Mechilta passage and the ruling by Samuel in
BM 24b are both prescriptive usages of the term and ad-
dress the obligation to the general Jewish public. The
midrash onEx.18:20 quoted in the Talmud in the name of
an Amora, which uses the term in the same way, is clearly
a restatement of the Tannaitic tradition cited in the
Mechilta. The realy Amoraic midrash about the destruc-
tion of Jerusalemlo uses the phrase prescriptively for
the general population of judges.

Our other cases are all later; theyare all cases
of the stama attaching the label descriptively to the be-

havior of well-known individuals. For the stama, lifnim

mishurat hadin points to a high standard of behavior

suitable for certain, especially pious individuals who
want to go beyond their legal obligations in serving
others' interests, but not a :'andard for the general
public. This later usage attaches less generalized
obligation to the category of behavior labelled lifnim

mishurat hadin, "beyond the requirements of the law."
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CHAPTER II

PATUR MIDINEI ADAM V'CHAYAV B'DINEI SHAMAYIM -

EXEMPT ACCORDING TO HUMAN JUSTICE BUT LIABLE
ACCORDING TO DIVINE JUSTICE

Introduction

All of the cases in wh}ch the judgment delivered
in the Talmud is "/Dwg, y3A ANl /D"*..JQN "’l(u‘é)“-"exempt
according to human justice but liable according to divine
justice," are cases involving damages. Therefore it will
be useful to set out at the beginning the general halachic
principles regarding damages and liability which are rele-
vant to our discussion.

The commission or omission of an act which re-
sulted in damages to another's person or property could be
grounds for liability to pay compensation. Several fac-
tors were involved in determi..ing whether or not the wrong-
doer was in fact liable. In general, a person could be
held liable for damages only when it could be demonstrated
that he or she had acted with intent to do harm, or unin-
tentionally but negligently, that is, irresponsibly.
Specific intent to do harm was only considered a major
factor in matters affecting ritual observance. In most
cases, the primary issue was determining whether or not

the person had acted negligently.ll
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The Rabbis distinguished between damages caused
by the person of the wrongdoer ( cg't) and by the wrong-
doer's property ( pAnV). In the latter category, negli-
gence in guarding something or some condition for which
the person was responsible. In the Talmud, factors deter-
mining negligence included where the damage was done, i.e.
a public or private place, and whether or not the person
could have reasonably foreseen the damage. In this cate-
gory of mamon, only physical contact or forces acting
directly on the person or property damaged resulted in

12

liability. In the category of guf, acts otherwise legal

but done negligently generally resulted in liabilty.13 In
this category one could be held liable only for negligent
acts of commission. In the category of mamon, one could
be held liable for negligent acts of omission or commis-
sion.14

The Rabbis considered action that was oiﬂc. or
compelled, either by another person or by forces of nature,
as a special category, not involving negligence. The
Mishnah holds a person liable for damages even in cases
of ones, but in the Talmud, the later Rabbis limit the
situations in which a person acting under ones is in fact
liable.l?

In the guf category, the Rabbis required that
there be a physical link between the wrongdoer's action

and the subsequent injury to another person or his
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property in order for the wrongdoer to be held liable for
damages. The Rabbis distinguished between actions involv=-
ing physical contact of the wrongdoer which directly
caused damage, for example striking another person, in
which case the wrongdoer was liable to pay compensation,
and actions of the wrongdoer, the effects of which caused
harm to another person or property. An example of this
category of indirect cause known as [eane, 16 i
scaring another person, a case in which there is no physi-
cal contact between the two parties. One person makes a
noise and the second person is frightened. Whatever the
damage done, with no physical link between the first
person's action and the subsequent damage, the wrongdoer's
act is only an indirect cause of damage and not grounds
for liability for the Tannaim. All of the cases in the
Talmud for which the ruling "exempt according to human
justice but liable according to divine justice" is applied,
are cases which fall under this category of gerama. As we
shall see, these requirements Z-r liability in damages
cases undergo some change through the period of Talmudic
development and the terms of gerama are slightly altered.
All of the passages in the Talmud in which the
ruling PN 1y3R AP L3k ')A INGI--"exempt
according to human justice but liable according to divine
justice" appears, revolve around Tannaitic passages which

use the phrase. In one case the ruling appears in the
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Mishnah (Baba Kamma 6:4), In allother cases, the Tannaitic
material discussed in the gemara is baraita material. All
but one of the baraita fragments mentioned in the Talmud
can be found in parallel passages in the Tosefta. We
will examine the Tannaitic material which appears in the
Talmud along with the parallel passages in the Tosefta.

We will then look at how this Tannaitic material is

treated in the gemara.

R.Joshua's Baraita

In Baba Kamma 55b,A-10 3 paraita is cited in the

name of R.Joshua:
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It was taught in a baraita by R.Joshua, "One who does
any of these four things is exempt according to human
justice but liable according to divine justice:

(1) one who breaks down a fence in front of his
neighbor's animal; (2) one who bends over his neigh-
bor's standing corn before a fire; (3) one who hires
false witnesses to give testimony; and (4) one who
knows evidence in favor of his neighbor and does

not testify on his behalf.

Why is the ruling "exempt according to human justice but

liable according to divine justice" applied to these four
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cases? We see that in each case, a person commits some
action which does not in itself directly cause damage,
but which indirectly contributes to damage. The person
who breaks down a fence in front of his neighbor's animal
is directly responsible for the damage done to the fence
but only indirectly responsible for the implied loss of
his neighbor's animal. He did not drive the animal away,
and it was not inevitable that the animal walk away.
There was no tangible link between the person's act and
the damage in question. Similarly, the person who bends
his neighbor's corn towards a fire does not cause damage
directly. If he placed the corn in a fire he would be
liable for damages, because his act would be a direct
cause of the damage. In this case, however, there is no
immediate link between the action taken and the subsequent
damage.

In the third case, a person hires others to pre-
sent false testimony in court. He does not testify false-
ly in court himself; he merely *“alks to other people
outside of court and pays them some money. His action does
not directly cause damace to anyone. As in the previous
cases, the action described here is an indirect cause of
damage. In the fourth case, a person does not present
testimony on behalf of another. Again, the person is not
giving false testimony in court, for which he would be

liable. He is not going to court at all. The effects of
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his action lead to another person being given an erroneous
ruling by the judge. Once again, the damages are an in-
direct result of the person's action. With no direct or
immediate link between the person's action and the
subsequent damage, the person is not held liable for
damages.

In each of these cases, the person is judged
"exempt according to human justice, but liable according
to divine justice." Because there is no immediate link
between the person's actionand the subsequent damage, the
terms of the Rabbis' legal requirements for liability are
not met and a bet din cannot rule the person liable to pay
compensation. Yet apparently the Rabbis saw these per-
sons as guilty of wrongdoing and as partially responsible
for the damage in gquestion. Therefore, they rule these
persons "exempt according to human justice but liable
according to divine justice." While the Rabbis themselves
will not impose any punishment upon these persons, per-
haps God will. With this nonac*ionable measure, the Rabbis
express their condemnation of certain behavior their
existing legal system does not permit them to punish.

The baraita quoted in Baba Kamma 55b appears in

% The four cases listed are the same

Tosefta Shebuot 3:2.1
though they appear in a dif ferent order. More signifi-
cantly, the ruling applied to these four categories is

worded differently:
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R.Joshua said "There are four cases in which a

person is not obligated to pay [compensation]

according to the law, but God does not pardon

them until they do pay [compensation]."
As in the Talmudic wording of the ruling, there is a dis-
tinction between the bet din's demands and God's demands.
The bet din rules the person exempt from having to pay
compensation, but the person is not exempt before God.
The key difference between the Tosefta and Talmudic ver-
sions is that the Talmudic version is unclear as to what
kind of punishment God imposes on the person. According
to the Tosefta passage God demands monetary compensation,
the exact penalty we would expect a bet din to impose.
Here, even more clearly than in the Talmudic version of
the ruling, the Rabbis transfer to God the role of issuing
a judgment they apparently see as justified at the same
time that they do not feel they can impose the judgment
themselves.

The Talmudic passage which mentions this baraita

by R.Joshua and discusses it at length, on BK 56&1‘2‘-11
also mentions five other cases in which the Rabbis ruled

the wrongdoer "exempt according to human justice but

liable according to divine justice":
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And furthermore are there no more [cases in the same
category]? There is this: mneumonic--He who does,
Poison, Entrusts, His Neighbor, Broken (L) One

who does work with waters of purification or a heifer
of purification is exempt according to human justice
but liable according to divine justice. And there

is this--(2) one who puts deadly poison before his
neighbor's animal is exempt etc. And there is this--
(3) one who entrusts fire in the hands of a deaf-mute,
one who is mentally incompetent, or a minor is

exempt etc. And there is this--(4) one who frightens
his neighbor is exempt etc. And there is this--

(5) one whose jar broke in a public place and he did
did not remove the shards--or one whose camel feli
and he did not raise him up--R.Meir says he is

liable for damages, but the [other] Rabbis say he

is exempt according to human justice but liable
according to divine justice.

Each of these five cases is discussed elsewhere in the
Talmud. We will consider the five cases as they are
treated in the Tannaitic literature before turning to

their treatment in the gemara.

Fire in the Hands of Incompetent Persons

The case of one who entrusts a burning object to a
deaf-mute or otherwise incompetent person is the only exam-

ple of the ruling "exempt according to human justice but
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liable according to divine justice," mentioned in the
Mishnah. The first part of Baba Kamma 6:4 reads:

fAC JW V16 (1 A0 D AR A e pbien
o™ ane AN TR NP 32 nEE SAL jA AN
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One who sends something burning in the hands of

a deaf-mute, one who is mentally incompetent or a

minor--he is exempt according to human justice but

liable according to divine justice. If he sends it

in the hands of a hearing [or otherwise competent]

person, that person is liable. If one person brings

the fire and then another person brings the wood,

the latter is liable. If one person brings the wood

and then another brings the fire, the latter is

liable. 1If one comes later and fans the flame he

is liable. If a wind fans the flame all are exempt.

According to the Mishnah, under normal circum-

stances, the person who is responsible for the final
action causing a fire is liable for damages resulting
from that fire. If the final cause of the fire is a wind,
no person is held liable. If someone entrusts a burning
object to a shaliach, a messenger, the shaliach is liable
for damages resulting from hisactions and the first person
is exempt. Each person is responsible for his own actions
and one is not held accountable for the actions of his
messenger. If, however, the shaliach is deemed an incom-

petent person, the shaliach cannot be held responsible
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for his actions or liable for damages.

The guestion then arises, is the first person who
entrusted the burning object to an incompetent person
guilty of having acted irresponsibly and held liable
for damages? The person who entrusts the burning object
to a deaf-mute (or minor etc.) does not, by his action
cause the fire directly. There is no direct, immediate
link between his act and the resulting fire, and the fire
is not the inevitable result of his action. He is not
held fully responsible for the fire or liable for
damages, because with no immediate link between the act
and the subsequent fire and damage, as we saw in the pre-
vious cases, the terms of the Rabbis' legal definition
of negligence have not been met. Yet, as was also the
case previously, the Rabbis apparently judged that en-
trusting a burning object to an incompetent person was an
irresponsible act and that the person's act had contri-
buted to the damage albeit indirectly. Therefore the
Mishnah ruled that the person was "exempt according to

human justice but liable according to divine justice."

Damage by Fright

The case of one person who scares another is dis-

cussed in the Talmud in Baba Kamma 91aA-13

24bA-14

and Kiddushin
and in Tosefta Baba Kamma 6:5. The baraita, as
it appears in both Talmudic passages, defines the case as

involving no physical contact between the wrongdoer and
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the victim. If a person yells in another's ear and
deafens him he is exempt, while if he grabs the person
and yells in his ear he is liable. 1In the case of a per-
son grabbing another, presumably, the victim could not
move away. The wrongdoer's act is visibly the direct
cause of damage. In the case with no physical contact,
one could argue that the wrongdoer should not be held
fully responsible for damages since the victim could
have walked away or at least turned his head away from
the person yelling. In thiscase, the person's act in-
directly contributes to the damage, but is not the only
factor causing it.

The Tosefta passage defines the case in the same

manner. Tosefta 6:5 reads:
NIB,F'HQ,E JoN )3 P O G2 ls'm/*k_ﬂ\'amﬁ
NBWD XD RN YA NBESNE 16 1™ ke A
.p‘NQ,g R paplc,J'%N NG VAN ANDA
One who scares his neighbor is exempt according to
human justice and his judgme. * is turned over to
God. One who yells in another's ear and deafens
him is exempt. One who grabs another and yells in
his ear and deafens him is liable. One who scares

his neighbor's animal is exempt according to human
justice and his judgment is turned over to God.

In both the Tosefta and Talmudic versions of the baraita,
then, the case of one person scaring another is defined
as one in which there is no physical contact between the
two parties and no direct, immediate link between the

first person's action and the subseguent injury of the
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second person. The Tosefta notes an additional case to
which ourruling applies. If a person scares his neigh-
bor's animal without physical contact and causes him
harm, the bet din rules the person exempt from having to
pay compensation, but the person's judgment is turned
over to God.

In both theTalmudic and Tosefta versions of the
baraita, the Rabbis rule the person exempt from having to
pay compensation according to their human legal system
and, at the same time, they make reference to God's
judgment. The ruling is worded differently in the two
texts. The Talmud says the person is "liable according
to divine justice" while the Tosefta says "the person's
judgment is turned over to God," without presuming to say
what God's judgment is. In both cases the intent is the
same: the Rabbis turn over to God judgment cf a case in
which they feel legally constrained to judge eguitably

themselves.

Damage to Sanctified Things
A-5

The Talmud in Baba Kamma 98a" ~ and Gittin 53aP~®
cites a baraita to the effect that one who does work with
waters of purification or a heifer of purification, there-
by rendering the objects unfit for ritual use, is exempt
according to human justice but liable according to divine

justice. This appears to be theonly case in our category

in which there is no human party that is wronged. There
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is no one to whom the person could be forced to pay com-
pensation. We might think that this is the "purest"
application of the ruling "exempt according to human
justice but liable according to divine justice," since God
appears to be the party wronged.
The parallel passage in the Tosefta is very en-
lightening. Tosefta Baba Kamma 6:6 states:
MG 1¥AaD (OQJ‘CGT\J“‘)QQ Jsk,(,n 'NA oIS MED L,
. AueE Ton 1§31 pIlc Yy
. « « One who does work with his neighbor's waters of
purification or heifer of purification 1is exempt

according to human justice and his judgment is turned
over to God.

The Tosefta text refers to a person who renders unfit
for ritual purposes waters or a heifer belonging to his
neighbor and intended for ritual purposes. The Tosefta
version is probably the more complete and accurate text
since it frames the issue in a form parallel to all the
others, as a transgression agairst another person, in-
volving some kind of damage to another person or his
property.

This case is still unique however as one involving
objects intended for ritual use. The "victim" dces not
suffer physical harm himself, nor does his property suf-
fer physical damage. Presumably he suffers no monetary
loss since he can use the water or heifer for other pur-

poses, or sell the heifer at full market value and




48

purchase another. 1In this case monetary compensation
seems a less appropriate penalty than in the other areas.
Here, as in the previous case, the Tosefta words the
ruling differently than the Talmud: the person is exempt
according to human justice and his judgment is transferred
to God.

Deadly Poison Placed in Proximity
of an Animal

A-18

In Baba Kamma 47b, the Talmud cites a baraita

which says that one who places deadly poision in front

of his neighbor's animal is exempt according to human

justice but liable according to divine justice. This case

is mentioned in Tosefta Baba Kamma 6:6. The passage

begins:

|-§1¢J-y U3 A ol PN pafin (B8 D
SNE don 1yl AAc yaw H162

One who feeds into the mouth of his neighbor's

animal medicinal food [too] 71uickly, or deadly

poison, or the excrement of 1costers, is exempt

[from having to pay compensation] according to

human justice and his judgment is transferred to

God.
In this version of the baraita, the case of deadly poison
is considered along with two other cases. These three
cases involve feeding something directly into an animal's
mouth--either with improper food or in an improper manner.
According to the Talmudic version of the baraita, the

person places deadly poison in front of the animal,
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without touching the animal. Despite the significant
differences, both versions of the baraita describe cases
in which damage results indirectly as an effect of a
person's action, as opposed to damage which results
directly from a person's action. In both cases there is
a two-step process. First the person feeds the animal or
places the poison in front of the animal. Second, the
animal swallows the food or poison and as a result gets
sick or dies. Both these cases are cases in which the
damage is caused indirectly by the person's action, cases
of gerama. Therefore the Tannaim rule the person exempt
according to human justice. Again, the rest of the ruling
is worded differently in the two cases. In the Talmud's
version, the person is liable according to divine justice;
in the Tosefta version, the person's judgment is turned
over to God.

The Tosefta passage continues:

gan NGD 1930 & kGn v AOn WA g g,
PO 2R ARIA A 3R Mg e Yo 113163k
e BAS REDERAW D SN VN A s 3N G
(a0 N JoN A AL PN DI BN 1R AR iR
YA AAC N N6 PEDI A AR poA ke ek

. ONQE D IoN

. . . One who does work with his neighbor's waters

of purification or heifer of purification is exempt
according to human justice and his judgment is trans-
ferred to God. A messenger of a bet din who strikes
another with permission of the bet din and causes
injury is exempt according to human justice and his
judgment is transferred to God. One who aborts a

————— =
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fetus from a woman's womb with permission of a bet din

and causes injury is exempt according to human justice

and his judgment is transferred to God. An expert

doctor who practices medicine with the permission of

a bet din and causes injury is exempt according to

human justice and his judgment is transferred to

God.
The reference to waters of purification and a heifer of
purification has already been discussed. What is of
interest to us here are the three cases cited which do
not appear in the Talmud. In these three cases, someone
acts with permission of the bet din, and causes injury by
nis action. In these cases there is a direct link between
the person's action and the resulting damage. However,
the action itself cannot be condemned as a violation of
law because it was taken with the express permission of
the bet din. 1In one case the person is the bet din's
representative. Instructed to deliver makot, he strikes
another person as punishment for some wrongdoing. The
other cases refer to people performing medical procedures
with the permission of the bet din. If the act itself was
permitted, on what grounds could the bet din rule the
person liable for damages? The Rabbis are forced to rule
the person exempt, and say the person's judgment is in
God's hands.

Damage by an Object in a Public Place:
A Dispute between R.Meir and the Sages

The last of the five cases cited in Baba Kamma 56a

involves a person whose jar broke or whose camsl fell in a
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public place. The owner failed to pick up the potshards
or the camel. 1In this case there is a dispute between
R.Meir and the Sages. R.Meir holds the person liable for
damages, while the Sages rule the person exempt according
to human justice but liable according to divine justice.
This is the onlycase in which a Tannaitic passage cited
at Baba Kamma 56a has no Mishnah or Tosefta parallel. The
baraita does appear in two other places in the Talmud--

Baba Kamma 28b-29a” 177220 .. 4 Baba Mezia 82b>~27

==-in
the same form as at Baba Kamma 56a.

How do we understand the dispute between R.Meir
and the other Rabbis? Perhaps R.Meir saw this case as one
covered by the ruling in Mishnah Baba Kamma 3:1,

cee AN AOIR DPR ke SAR FE PN VA 3D WRY)

. «» « If a person's jar broke in a public place and

someone slipped in the water or was injured by the

potshards [the owner] is liable [to pay compensation . . .
Whatever R.Meir's reasoning, we can assume, with no evi-
dence to the contrary, that since _he Sages apply the
same ruling here as in the previous cases, they do so for
the same reasons as in the previous cases. Here, as
before, there is no direct, physical link between the act
of leaving the potshards or camel, and the subseqguent
damage. Therefore the Sages rule the person exempt from
having to pay compensation. Still, the Sages recognize
the person's act as nelgigent and declare the person

liable before God. Thus they express condemnation of
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the behavior of the jar's or camel's owner.

The Tannaitic Material: Conclusions

Of the Tannaitic fragments noted in Baba Kamma
55p-56a, we saw parallel passages in the Mishnah or
Tosefta for all but the last case. The Tosefta passages
worded the Rabbis' ruling differently than did the
Mishnah and Talmud. In Tosefta Shebuot 3:2, the ruling
was: " (MSUU 3 S Hiw s o g3 v e e Jlet
"The person is not obligated to pay [compensation) accord-
ing to the Law, but God does not pardon the person until
he does pay [compensation]." In Tosefta Baba Kamma 6:5-6,
the ruling was " ,UNQ,% NIDN JRI ,odc :)-Vf Ne2"

"exempt according to human justice and his judgment is
transferred to God." 1In all three versions, the person
is exempt according to the Rabbis' human legal system.

In Tosefta Baba Kamma 6:5-6, the Rabbis leave open God's
judgment of the individual. In the Mishnah's and Talmud's
version of the ruling, the Rabbis say that God ,udges the
person liable, but no details are given about the punish-
ment God imposes. In Tosefta Shebuot, the ruling indi-
cates that God does not pardon the person until he pays
compensation, the penalty we would expect of the human
legal system if it judged the person liable.

In spite of these differences, the three versions

of the ruling are similar in that the person is ruled
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exempt by a bet din and the judgment is turned over to
God. In all three cases, the ruling, though not action-
able, shows that the Rabbis recognized the condemned act
as a wrongdoing and censured the behavior.

Three of the cases described in Tosefta Baba Kamma
6:6 are not mentioned in the Talmud at all. These cases
refer to actions which were the direct cause of damage.
The Rabbis ruled the person exempt because the actions had
been expressly permitted by the bet din. Since the Rabbis
could not condemn the actions which caused the damage as
wrongful acts, they ruled the person exempt and said
judgment was God's.

All of the other cases as they are described in
the Tannaitic passages, are cases of gerama, i.e., cases
in which aamage results from the effects of a person's
action and not directly from the action itself. 1In all
but one of the cases, there is no physical link between
the person's act and the subsequ:nt damages. The excep-
tion is the case of pouring deadly poison into an animal's
mouth (Tosefta Baba Kamma 6:6). We see that in all these
cases, the Tannaim ruled the person exempt from having to
pay compensation even though they judged the person guilty
of a misdeed. Apparently, even though the Rabbis recog-
nized the person as a wrongdoer whose acts contributed to
a subsequent damage, the cases did not meet the Rabbis'
requirements for imposing legal obligations. The Tannaim

required a direct, immediate link between the person's
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act and the subsequent damage in order for the person to

be held liable.

The Talmudic Treatment of R.Joshua's Baraita

Let us turn now to the Talmud's treatment of the

Al0-11

Tannaitic material. In Baba Kamma 55b-56a, the four

cases cited by R.Joshua are discussed. After citing the

baraita in the name of R.Joshua, the gemara continues:
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(1) The Master said "'Onewho bLreaks down a fence in
front of his neighbor's animal'--what are the cir-
cumstances referred to? If you were to say it was

a sound wall, he would be liable also according to
human justice. Rather, [this baraita refers to the
case of] an unsound wall."

(2) The Master said "'One who bends down his corn
before a fire'--what are the circumstances referred
to? If you were to say he did this under normal
wind [conditions] he would be liable also according
to human justice. Rather [the baraita refers to the
case of] an unusual wind." And Rav Ashi said "This
refers to corn that was hidden in a pile, and the
pile was put in the fire."

(3) The Master said "'One who hires false witnesses'--
what are the circumstances referred to? If you were
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to say [he hired them to give false testimony on
his own behalf] and he received money [as a result],
he would be liable also according to human justice.
Rather [the baraita refers to the case of a person
who hires false witnesses to testify on behalf of]
his neighbor.
(4) "'One who knows evidence on behalf of one's
neighbor and does not testify'--with what are we
dealing? If you were to say there were two [wit-
nesses] [the case would be] simple--according to
the Torah [Lev.5:1] 'if he does not speak then he
shall bear his iniguity.' but this is one person."
First let us note that the only named speaker is Rav Ashi.
The rest of the discussion is carried on in the anonymous
voice of the stama and is therefore to be considered as
the latest layer of the Talmud, probably dating after
the Amoraim.l7
In each of the four cases which appear in the
baraita of R.Joshua, the stama narrows the application of
the ruling "exempt according to human justice and liable
according to divine justice." The stama accomplishes
this by pointing to two possible interpretations of
each of the baraita cases, and rejecting the first set
of interpretations as involving tu’1 liability. In the
first three cases, the interpretations rejected are those
based on the plain sense of the baraita text. The inter-
pretations deemed acceptable by the stama include infor-
mation not provided in the baraita material itself. 1In
the first case, the baraita says nothing about the condi-
tion of the wall. 1In the second case, there is no mention

of wind conditions. The third case says nothing about

what party will benefit by the false witnesses' testimony.

|
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The fourth case is a bit different. The baraita does
only speak of one person and the stama emphasizes that.
Yet this interpretation is not the only one possible. As
we noted before, not testifying in court is not the

same as presenting false testimony in court. The Torah
does say that such a person shall bear his iniquity and
indicates that one must bring a guilt offering (Lev 5:6),
but indeed, that is "obliged by the laws of Heaven."

The stama interprets three of the four cases in
such a way that the person's action is one of two factors
contributing to the damage. 1In the first case, an addi-
tional factor contributing to the damage is the fact that
the fence itself is in poor condition. 1In the second
case, an unusual wind contributes to the damage. In the
fourth case, the need for two witnesses is noted; if
the person had testified, that in iteslf would not
necessarily have led to a different verdict.

The stama distinguishes between cases of inevi-
able damage which is the result of a person's indirect
action and cases in which damges result from a combination
of forces including human action. If the damages were
the inevitable result of even indirect human action, the
person would be judged liable according to the stama. On
the other hand, if human action was one of several factors
contributing to a damage then the stama ruled the person

involved "exempt according to human justice, but liable
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according to divine justice."

The stama interprets the baraita as he does,
because in his day, in the cases described as they are in
the baraita, the person would be judged liable to pay com-
pensation by a bet din. Apparently, by the time the stama
organized this material, the Rabbis did not require a
direct, immediate link between the person's act and subse-
quent damage to impose a sentence of liability. The later
Rabbis had taken the category of gerama, for which the
Tannaim ruled "exempt according to human justice," and
divided it into two categories. If it could be demon-
strated that the damage was the inevitable consequence
of the person's action and of that action alone, the
person was liable to pay compensation. This category was
called W ggggi.ls Cases in which damages were
not the inevitable result of the action taken were still
considered gerama.

Why would the Rabbis hav2 made such a change?

The Tannaim required a direct, immediate link between the
person's action and the subsequent damage in order for

the person to be held liable to pay compensation for those
damages. Such a requirement protected the defendant. The
Tannaim may have been willing to rule liability in a

case where witnesses could testify with sureness that a
given act caused damage. In the case of indirect, non-

immediate actions vis-a-vis a victim, how could one know
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with certainty that the act caused damage? Therefore,
the Tannaim turned such judgments over to God or pro-
claimed them wrong in God's eyes, but they would not ad-
judicate what could not be surely attested.

Later Rabbis apparently viewed the category of
gerama as defined by the Tannaim, as weighted too heavily
in favor of the defendant. After all, a plaintiff had
suffered bodily injury or damage to his property. They
therefore created the category of garmi, i.e., an indirect
action which represented the only possible cause of
damage. Thus, by the time of the stama, some actions
which led inevitably, or at least with foreseeable pro-
bability, to the resulting damage were grounds for liabil-
ity, even if there was no immediate link between the act
and the subsequent damage.

At Baba Kamma 56a, the gemara indicates the
R.Joshua listed all the cases he did to indicate that
those who did these things were not entirely exonerated.
Simply because other factors besiades human action caused
a damage, the human being involved still should not have
contributed to the damage himself. Hence, culpability
exists before God, though not in court. In short, the
rule of /dﬂ?., \'}‘PP“P‘k:}'M 9G2 applies to persons
who are not fully culpable nor completely innocent. As
such, SN J%F An| /o‘alc,uzw VG2 is not a
ruling of exemption from obligation. Rather it is the
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cutting edge between legal guilt and legal impunity.
Let us turn now to the other Talmudic discussions
of the five cases added to those of R.Joshua's baraita.

Work with Waters of Purification of
a Heifer of Purification: Baba Kamma 98a

The case of "one who does work with waters of
purification or a heifer of purification is exempt accord-
ing to human justice but liable according to divine
justice," cited at Baba Kamma 56a, is also cited at

Baba Kamma 98a>™17 A=16

and Gittin 53a. In both passages,
a key underlying issue is whether or not damage which is
not visible is accounted as damage. In Baba Kamma 98a,
the immediate question under discussion is whether or not
one who splits the ear of his neighbor's heifer is exempt
from having to pay compensation. The neighbor had in-
tended to use the heifer for ritual purposes, a purpose
for which it is now unfit. However, the market value of
the heifer is not affected by the damage, and the person
is ruled exempt from having to pay compensation. Raba
brings our baraita into the discussion. He notes that

in its case where there was no visible damage, the person
was "liable according to divine justice." He rules,
therefore, that in this case which involves visible

damage, the wrongdoer should be ruled liable according

to human justice. The stama continues:
'alca |f v g kv N6 i3 1§3le3 P lon wic
AN AR AD D PS DY wyw Iky aoksa
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They said "This is the law--that even one who splits
[the heifer'sear] is exempt. And this [baraita quoted
by Raba] comes to teach us that even for work where
there is no visible damage one is liable according
to divine justice.
According to the stama, these two cases point to the
edges of the halechic system. The border for culpability
in court is the ability for someone to see that damage has
been done. The law cannot adjudicate what witnesses can-
not point out. On the other hand, if someone has in fact
damaged something, but intangibly, that person must answer
for his/her wrongdoing. The One who can see what no

person can see, judges such cases.

Gittin 53a

In Gittin 53a,?"16

one of the underlying issues
is alo whether invisible damage constitutes damage. Our
baraita is brought by R.Elazar to support the view that
invisible damage does not constitute damage. Along with
this, a second issue arises in this sugya. Is intent

a factor in determining liabilit in cases of damage to
ritual objects? Our baraita is reinterpreted in the
course of this discussion as applying to a case in which
either the person intended to work but did not actually
work with the heifer, or, the person inadvertently worked
with the water. The general rule assumed here is that
invisible damage is not accounted as damage, but that a

person who causes invisible damage to another's sanctified

things with malicious intent is in fact liable.

e —————
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Accordingly, the sugya asserts that the baraita present

cases in which action is not accompanied by intent. The
result is that the person is exempt from having to pay
compensation. Once again, we see ANL J'-’!:l‘u AN quwwoa as
intermediary between the categories of full exemption and
full liability, pointing to cases on the edges of the

legal system, even as that legal system undergoes change.

Deadly Poison Placed in
Proximity of an Animal

The second case mentioned in the list of five in
Baba Kamma 56a is that of a person who puts deadly poison
in front of his neighbor's animal. This section of the

baraita is cited in Baba Kamma 47b2"17

in the context of
a discussion of a Mishnah which appears at Baba Kamma
47a-b. The Mishnah discusses the case of one who brings
his produce into his neighbor's courtyard without per-
mission. According to the Mishnah, if the property owner's
animal is injured on account of th:: produce, the produce-
owner is liable. In the gemara, Rav says this Mishnaic
ruling only applies to the case of the animal slipping on
the produce; if the animal suffers injury as a result of
eating the produce, the produce owner is not liable.
R.Sheshet challenges Rav's position by bringing in
our baraita. He argues that if one puts deadly poison
(which is inedible) before his neighbor's animal and he is

liable according to divine justice, then surely one who

brings produce (which is edible) before his neighbor's
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animal should be liable even according to human justice.
The stama resolves the problem:

9"‘?- palcjan NG W) 1% §ralc (3D lad wic
AL AR AN ks s K3 Ny po (§ k3

They said "This is the law. Even in the case of
produce he is exempt according to human justice.
And this [baraita] comes to teach us that even

in the case of deadly poison which is not commonly
used as food, he is liable according to divine
justice.

In the first case, one would expect an animal to
eat produce but not suffer injury as a result. For this
reason, the "damager" is exempt from having to pay com-
pensation for damages. In the second case, one would
expect the animal not to eat the poison, but one
would expect the animal to suffer harm if it did eat. 1In
the lattercase, the person is still ruled exempt according
to human justice but he/she is liable before God. This
is a qualified exemption. In the second case, unlike the
first, the person is seen as guilty »f a wrongdoing, pre-
sumably because he could have foreseen that the animal
would sufferharm if it ate the poison.

The stama uses the same logical construction
here as in the case of a person who split the ear of

his neighbor's heifer.l9

Each of the examples is
treated as an exception, pointing to the edges cof the
legal system. The law in general exempts a person from

culpability where he/she contributed to a "damage" which
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under normal circumstances never would have or should

have occurred. 1In such a case, the "damaged" object is
presumed to be faulty in some way. The baraita as viewed
by the sugya presents a case where the unlikely happened--
an animal ate poison left nearby--and then the likely oc-
curred: the animal died. Such a case lies on the border
between "not culpable" because of the remote possibility of
an animal eating what it usually refuses, and "culpable"

because poison inevitably kills. Such a case is adjudi-

cated by calling forth MNQJM AN pﬂLJMWIGD.

The Talmudic and Toseftan Versions of
the Damage by Poison Case

We noted earlier that different versions of the
baraita appear in the Talmud and the Tosefta.zo In the
Tosefta version, the person feeds the poison directly
into the animal's mouth. In the "3lmud's version of the
baraita, the person places the poison in front of the
animal. We noted that in both versions of the baraita,
the Tannaim recognized the case as one of gerama, and
ruled the person exempt according to human justice and
liable according to divine law/subject to God's judgment.

In the gemara in Baba Kamma 47b, it is noted that

if food or poison is placed in front of an animal, the

animal is not forced to eat it. Damage to the animal is
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not the inevitable result of the person's act. In the
Tosefta version, however, since the food is placed in the
animal's mouth, the animal is forced toeat, and the damage
to the animal is the inevitable result of the person's act.
For the Tannaim, both these cases are cases of gerama, and
the person is exempt from human justice and subject to
God's judgment. 1In the gemara, at Baba Kamma 47b, the
later Rabbis must accentuate the lack of inevitability in
the case because of their distinction between garmi and
gerama. The later Rabbis consider the case in the Tosefta
as one of garmi, an inevitable damage to the animal as

a result of a person's action. In such a case the damager
was liable. AN YA AN Adlc ‘Y 3N G is now
mediated through the later Rabbis' refinement of gerama

into two separate categories, one fully liable, one not.21

Entrusting a Burning Object to
an Incompetent Person

We noted that in the cortext of the Mishnah,
the person who entrusted a burning object to a deaf-mute
or other incompetent persons was not liable because there
was no direct link between his act and the subsequent
damage.22 The gemara in Baba Kamma 59bA_22 discusses
whether or not there are any instances in which such a
wrongdoer would be fully liable. There is a dif ference

of opinion betwen Rash Lekesh in the name of Hezekiah and

R.Yochanan, all second generation Palestinian Amoraim.
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Resh Lekesh said in the name of Hezekiah that if the
person dispatched something already in flames he was
liable. R.Yochanan said he was exempt. The stama ex-
plains Rash Lekesh's reasoning that in such a case,

v 1§ A lcp MR~ "--"his action caused the damage."
The stama explains R.Yochanan's reasoning that evenin

such a case, the deaf-mute's handling of the flame caused

the subsequent fire. The stama continues:

k3 kD kY ko itz Wb NIoN' 3 XA N a7
AME X' NN

And he would not be liable unless he sent chopped

wood, chips and a light, for then it would be obvious

that the damage was caused by his act.
Even in the situation described by the stama, the first
person does not actually light the fire. The stama does
not require a direct physical link between the person's
act and the subsequent fire in order for the person tn be
liable for damages. If the person supplies the incompetent
person with all the ingredients necessary for a fire then
he is held liable. Presumably, this is because all the
necessary items were collected by his own hands, and also
because a subsequent fire is foreseeable as a highly
probably result, if not an inevitable one, of the first
person's action.

For the Tannaim, the critical factor was whether

or not there was a tangible link between the person's

action and the subsequent damage. For the Amoraim there
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was a difference ofopinion on this subject. For the stama,
even if there was no tangible link between the wrongdoer's
action and the subsequent damage by fire, if the fire
could be seen as the inevitable result, or even a highly
probably one, of the wrongdoer's action, the damage was
considered the damager's responsibility. Consequently,

he pays.

If One Person Scares Another

This section of the baraita concerning damage

A-13 as

caused by fright is cited at Baba Kamma 91a d

Riddushin 24p.2"14

In both cases, the context of the
discussion is the ruling regarding injurious treatment of
slaves. If one struck a slave on his eye and blinded him
or on his ear and deafened him, one had to free the slave.
If he struck the slave near his eye or ear and there was
subsequent loss of sight or hearing, the person was not
liable and did not have to free the slave. In Baba Kamma
9la, the stama explains this ruling by remarking that a
person can scare himself, and by making reference to our
baraita as evidence of his opinion. In Kiddushin 24b, the
same explanation is given by Rav Ashi: human beings
(unlike animals) have intelligence and can scare them-
selves, Rav Ashi also turns to our baraita as evidence
for this opinion.

As we saw from Tosefta,23 the person could not be

held liable for scaring his neighbor if there was no
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physical contact, i.e., no direct link between the act and
the subsequent injury. For Rav Ashi and the stama, the
lack of a direct link was also a factor. They, however,
defined the issue more completely than the Tannaitic
sources, by pointing to the victim's own reaction of fear
as a factor contributing to the damage. Thus the
"damager's" action may not have been the ultimate or only
cause of damage. This interpretation of the baraita is
similar to the stama's interpretation of the four cases
mentioned by R.Joshua, in that it emphasizes the wrong-
doer's act as one of two factors contributing to the
damage. Such situations call for the ruling "exempt
according to human justice," etc. Again we see evidence
that for the stama (and Rav Ashi) the lack of a physical
link between a person's action and subsequent damage does

not necessarily mean the person is exempt from liability.

The Dispute Between R.Meir and the Sages

This section of the barai.. appears in two
places in the Talmud besides Baba Kamma 56a. These are

A-19-20 A-21

at Baba Kamma 28b-29%a and Baba Mezia. The

discussion in these two passages does not affect the

ruling /U/JQ.- J;}a D) /b‘?k_ \')'QN NG .

Conclusions
In all the Talmudic passages we have examined in

this the ruling, " SONG 1JRA DI Mle NAL NEO" —

|
|
E— ]
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"exempt according to human justice but liable according
to divine justice" is applied, the person in question is
considered guilty of having committed a wrong as reflected
by the second clause of the ruling. Yet at the same
time, he is ruled exempt from having to pay compensation.
In each case, the person is ruled "exempt according to
human justice” because in some way the person's action
falls short of the current legal definition of what con-
stitutes negligence and grounds for liability. This
statement is used by the Tannaim to indicate disapproval
of an act as wrongdoing while declaring the act not
subject to bet din legal processes.

With regard to the grounds for application of the
ruling, the gemara's treatment of the Tannaitic passages
reveals a clianged understanding of the earlier material
by the Amoraim and the stama. In several cases, the
gemara narrows the application of the baraita ruling. We
saw this in the stama's treatment of the four cases in the
baraita of R.Joshua. In three of the four cases, the
stama redefined the circumstances in such a way that the
person's act was one of two factors contributing to the
subsequent damage. The other case which involved the
hiring of false witnesses already involved an additional
factor--whether or not the judge would believe the false
testimony. The stama notes that in all these cases, if

the person's act was the single albeit indirect cause of
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of the subsequent damage, the person would be liable to
pay compensation.

In other cases, the gemara makes reference to the
Tannaitic passages within discussions of other issues.

In some cases, the Tannaitic material is only handled
superficially. In other cases, the context of the dis-
cussion contributes to a rereading of the Tannaitic
material. For example, the case of one who does work with
another person's water of purification or heifer of
purification is referred to in two different passages con-
cerned with the question of whether or not invisible
damage constitutes damage, and the baraita is discussed
as a case involving invisible damage. In Gittin 53aA-16
the question of intent is also considered and the baraita
is reread in light of this factor, as describing a case

in which intent was not carried outin action or action was
not accompanied by intention.

The major change we find in AN IR AN A A OIGD
depends on the refinement of the actionability of gerama.
According to the Tannaim, if there was no physical link
between the person's action and the subsequent damage,
this was a case of gerama and the person could not be
ruled liable to pay compensation. The person was
SIAL y3D APl ARICJ3NNED.  On the other hand, the
post-Tannaitic sources divided the category of gerama into

two categories, garmi and gerama. Inevitable damage or
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even highly probable and foreseeable damage which resulted
from one's action was garmi. The later Rabbis hold garmi-
damagers liable to pay compensation even where there is no
direct, immediate link between act and damage. If, on

the other hand, the damage was not the inevitable or
highly probable and foreseeable result of the person's
action, this was gerama. According to post-Tannaitic
teaching, a gerama-damager was not liable to pay damages.
As in the Tannaitic period, gerama-damagers were

A NE, JRA A p& 'J'-'M NGO according to the new,
post-Tannaitic definition.

A comparison of the Tannaitic material with its
later treatment thus reveals that by the time our Amoraic
and anonymous discussions .of the Tannaitic passage took
place, significant legal change had occurred which de-
manded a redefinition of the earlier cases of
AAY J3A A'Ni pAC J3N WGP in order to harmonize them

with later legal positions.
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CHAPTER III
MI SHEPARA - MAY THE ONE WHO PUNISHED

The Tannaim determined that in buying and selling,
meshichah, the actual transfer of property, was what es-
tablished kinyan, the right of possession. The exchange
of money itself did not effect transfer of legal title to
property.

However, the Rabbis of the Tannaitic period also
recognized the exchange of money and words expressing the
intent to conclude the business transaction, as estab-
lishing some degree of obligation upon the buyer and
seller. We learn in the Mishnah and in a baraita, that
the Rabbis instituted a curse which applied to the person
who retracted a sale after a verbal commitment and the
exchange of money had taken place.

Chapter 4 of BabaMezia begins with a Mishnah
establishing that meshichah and not the exchange of money
establishes the transfer of legal title to property. The
Mishnah concludes:

1A 15n6 fi> U'bjnﬂ 1§ 1) kS gy e ? 3%5
N whe §A T2 RS f1> 17D YD r[x)\:vkﬁjm 13 %

AN Yo R by 289 i fiawn 3 YA ¥
_—,J.-Jn § 13 \XA ‘goam, 5> ik [(BAR "R ANIRAX Al y-k.%
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In what respect? If [the buyer] took produce from
[the seller] but did not [yet] give him the money,
one cannot retract the sale. If [the buyer] gave
him money but did not take the produce from him,
one can retract the sale. But [in such a case] the
Rabbis "May the One who punished the people in the
Generation of the Floor and the Generation of the
Dispersion, may He in the future punish this one
who does not stand by his word." R.Shimon said
"Whoever has the money in his hand has the upper
hand [in court]."24

Even after money had been exchanged, a person could
legally retract the sale, but was subject to the curse,

mi sh'parah etc. for not having stood by his words.

Through the curse, he or she was subject not to the
bet din's punishment, but to God's punishment.

The Mishnah concludes with a statement by R.Shimon
which appears to indicate that money determines acquisi-
tion. The gemara discusses the dispute between R.Shimon
and the other Rabbis as to whether money or meshichah
effects transfer of legal title, and explores the legal
basis for meshichah as the determinant of legal transfer

of title. In Baba Mezia 47b2~23

the question is raised,
why, since the law is that meshichah determines acquisi-
tion, is a person subject to the curse for retracting a
saleafter only money was exchanged?

k¥t " $akA kp ‘o RN PPN knben sk le

PUN T SACA ) "CNI(,/“I)IP U'I(_/-nnfj'mk 'l
: Vol

If you say that money effects transfer of title,
because of that one stands under a curse. But if
you say money does not effect transfer of title,
why does one stand cursed? Because of words

[and money].
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The reason cited for subjection to the curse is
the exchange of words accompanying the exchange of
money. The phrasing of the curse itself points to the
importance of the verbal commitment: the person is sub-
ject to the curse for not standing by his words. The
Rabbis appear to have been concerned that buyer and seller
be able to rely on each other's expression of intent to

conclude an already initiated sale.

Case of Mi Shepara: Baba Mezia 48b-49a

The next issue raised in the gemara at Baba Mezia

4BbA-Zd

is the purpose and power of the words mi shepara
etc. Abbaye regarded the words as a warning, while Raba
viewed them as a curse, citing as evidence an incident
in which R.Yochanan told R.Hiyya bar Joseph to turn over
the flax for which he had received payment, or he would
be forced to submit to the curse, mi shepara. Here and
through the gemara, the words used are " TH9C AN ?ﬁg &g?"
--"You must submit to mi shepara." The words are under-
stood as a curse to which one was forced to submit if he
retracted a sale after monetary payment had been made.
According to the stama, the story cited by Raba
involved the issue of a deposit, and the gemara now turns
to the guestion of whether a deposit and a verbal commit-
ment constitute a commitment to the whole intended pur-
chase or only the goods actually covered by the money

exchanged. If a seller retracted a sale for all the goods
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not actually paid for by the deposit, was he subjected to

the curse, mi shepara? A case is cited in Baba Mezia

A-25

49a, pointing to a disagreement between Rav and

R.Yochanan:
lgrle (e —\—lrlc‘f'os.g/alc 915 S8 @ ™ A0
‘.!,'lci .Ii AN '.')lf)/(;' l‘)JD ‘s ‘h'E TV(C M3 '-\'NPS
wf'kﬁ .?Jﬂlc I pl R |m |'lc AIRRAL 1)) - AR
Um' -l .“.::)Nlc 0NN PR A | ['le Wk » -3
NIE 0N PR PR R Wi
Rav Kahana was given zuzim [in advance payment] for
flax. In the end the price rose and he came before
Rav. Rav told him "For the amount you were paid,
give them the flax. For the amount covered only by

words, you need not [give them the flax]. There is
nothing binding about words because they are not

to be depended on." For about a verbal transaction it

is said: Rav said "[Breaking a verbal transaction]
involves no breach of faith." But R.Yochanan said
" [Breaking a verbal transaction] does involve a
breach of faith."
According to Rav, a deposit only established a commitment
for the goods actually paid for because words alone had
no binding stature. Thus a person who retracted the
sale of goods beyond the value of the deposic itself, was
not subject to the curse. R.Yochanan disagreed. He main-
tained that words were binding and that the deposit and a
verbal commitment established a commitment to the full
purchase intended, carrying the penalty of the curse for
anyone who retracted the sale. Once again, the emphasis

is placed on the importance of the verbal expression of

intent.

e
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The ensuing discussion expresses support for
R.Yochanan's view. R.Josi in the name of R.Yehuda points
to the first part of Lev.19:36 as a prooftext for the
commitment carried by words:

"pob N PR3 [ PP pale P33 JA P dkn” --*vou
shall have an honest balance, honest weights, an honest
ephah and an honest hin." R.Josi comments that the notion
of hin is included in ephah, since both are measures,
and that the word hin appears in the text for another
reason. He makes a play on words, treating "I'n“as
4 lh“, "yes":

.T‘-‘-\3 r%% 1le] ﬁ3 ‘l:%b |-W ke (‘-*S s leble
This is to teach you that your "yes" should be
honest and your "no" should be honest.

Abbaye adas a further comment:

A%A ankl 32 ank w e o ak ik

Abbaye said "This means that a person should not
say one thing with his mouth and another with his
hear."
While verbal commitments were not legally binding,
the rabbis clearly were concerned that they not be taken
lightly. In the case of R.Yochanan ben Matia's son who

hired workers with a verbal promise to feed them, and in

a discussion about whether or not the promise to give

someone a gift was binding, we see the Rabbis' concern cen-

tered around whether or not the words spoken created real

expectation in the other person's mind (Baba
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Mezia 49aA_25). This was the concern also in cases where

words were accompanied by the payment of money--a stronger
expression of intent to complete the sale than words
alone. In such cases, stronger expectations for the
finalization of the sale would naturally be created.
Therefore, the Rabbis instituted the curse to be imposed

upon someone who retracted such a sale.

Baba Kamma 63b

26

In an incident cited in Baba Mezia 63b,A- the

Rabbis also emphasize theimportance of expectations
created by the verbal exchange accompanying the exchange

of money:
oyl 95 X3 v ey proa R §orr A
> kyps e 7len a a MIoAE P Ean
SApr ) oo I8 D e ‘N W6 himpb i p Kk
lewt ¥ W 285 6 9% pbisE xR W WY
Qe AN kb r A8 () [ea ke 515 AR
lgynk ~E W kb T A% ko WE S
[cren7Qe A Wic . pg ' ¥3y Y3 Yo /A hoelc3
kone, 'kt lyten ymaele iale ler¥3 PVON AR AWk
-N/Y3

Rabbah and R.Joseph both said "One who pays money
at the early market price must appear [in person]
at the granary." (Q) "wWhy? 1If [you say] to acquire
it, he does not acquire it by doing so. If [you
say] to subject the seller to the curse [should he
retract the sale]--even if he does not appear [at
the granary] he [the seller] is subjected to the
curse." (A) "It is to subject the seller to the
curse. One who pays money at the early market
price often gives money to two or three people. By
appearing at the granary, the buyer demonstrates
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that he is relying on the sale. If he did not

do this the seller could [later] say 'I thought

you found produce better than mine and bought it.'"

R.Ashi said, "Now that you say the reasons [he must

appear at the granary] is to demonstrate that; he

is relying on the sale, [I say that] even if the

buyer meets him in the market and says to him 'I

am relying [on this sale]'’, that is sufficient to

subject the seller to the curse."
According to this passage, the exchange of money alone
did not subject the seller to the curse mi shepara if it
was at all ambiguous whether or not the buyer was relying
on the sale to be completed. The apparent concern of
the Rabbis was that even though legal title was only
transferred with the actual transfer of goods, it was
important that with the payment of money and verbal ex-
change, buyer and seller could rely on each other's ex-
pression of intent to complete the transaction. That
expression of intent had to be clear in order for the
curse to be imposed.

In two very different cases, the Rabbis make
reference to the curse mi_ shepara in their efforts to
determine the edges of their legal system requiring
meshichah for the transfer of legal title and the finali-

zation of a sale. In Baba Mezia 492272

we learn of a
case in which Raba affirms the buyer's and seller's legal
right to retract a sale before meshichah takes place,
even though the person would have to submit to the

curse. In this case, one person pays in advance for

poppyseeds. The price of poppyseeds goes up and the

g s SRS
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sellers say to the buyer, "Take back your money." The
buyer refuses. Subsequently the money is stolen. Raba
ruled that the sellers were not responsible for the

loss since they had had the legal right to retract the
sale and they had told the buyer to take back his money.
The Rabbis challenge Raba, "Wouldn't the seller have had
to submit to the curse?" Raba agrees but maintains his
ruling that the sellers would not have been further

penalized, since they had legally retracted the sale.

Baba Mezia 74a

37 describes a

A case cited in Baba Mezia 74a™
situation in which a person paid for wine and affixed his
mark to the wine bottles, leaving them for the time being
in the seller's wine cellar. While reference is made to
the curse mi shepara, the real question being addressed
is whether or not such behavior effected legal transfer
of title even though meshicha had not actually taken
place. R.Haviva ruled that in sv:h a case the buyer
actually acquired the wine. The Rabbis disagreed.

Without meshichah, legal title was not transferred. The
case was treated as parallel to one in which a verbal
expression of intent to complete the sale had been made
along with monetary payment; affixing one's mark effected
acquisition only in that it subjected a person to the
curse in the event that he retracted the sale. The gemara

notes in conclusion that where it was already existing
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practice, the Rabbis recognized affixing one's mark as
effecting full acquisition.

The curse mi shepara could be imposed on either
the buyer or seller. In all the previous cases cited, the
gemara focuses on the seller as subject to the curse. If
a buyer retracted a sale after having made a monetary pay-
ment, he was subject to the curse. One of the reasons he
might want to retract a sale was if the item he was in-
terested in purchasing went down in price. Such a situa-
tion is described in Baba Mezia 74b.>72%

The Mishnah on Baba Mezia 72b addresses situations
in which advanced payment for goods was made at a fixed
price and the price changed before the goods were trans-
ferred. The Mishnah ends:

po@ ke, Bl wike 2R A R WeR Ve POl
PO pk 5 il f pib S5 DIAED LA ¥
One may also stipulate for the lowest price. R.Judah
said "Even if [the buyer] did not previously stipu-
late [that he wanted] the lowe.* price, he can still
say 'Give me the goods at this [new, lower] price or
give me back my money.'"
The Mishnah makes no mention of the curse mi shepara.
According to R.Judah would the buyer in such a case be
subject to the curse?

A=28 ;. one

The case discussed in Baba Mezia 74b
in which a man paid money in advance for his father-in-
law's dowry. Subsequently, the dowry fell in value. Rav

Papa ruled that if the son-in-law had stipulated that he
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wanted the lowest price, he could demand the dowry at its

present value. If not, he had to pay the original price.

The Rabbis challenged Rav Papa for ruling as he had:
7 kapas 3R 702 k5 ' leas a8 P & Pk

'y €5 prxnt ) _roan

The Rabbis said to Rav Papa, "And if he did not
stipulate [he wanted the lowest price] he must take
it at the original price?! [Only] money [had been
exchanged] between them, and [the exchange of] money
does not effect acquisition!

The Rabbis reasoned that since meshichah had not taken

place, the sale had not been finalized and the buyer

legally could retract the sale.

The gemara continues with Rav Papa explaining
that he had spoken only with reference to the curse; he
too recognized that before meshichah took place, either
the buyer, or the seller could legally retract the sale.

e kjﬂk L“\.‘ﬁ\a’a ) 1 ﬁp?i N lgle o ~wic
AN ‘.\‘g‘ﬂ FA‘]W DA MAD \c‘p DN DRED IO P02
T SAW A~ 6 119 1 leae

2 2 TRV NI

[Rav Papa] said to them, "I also spoke only in
reference to submission to the curse mi shepara.

I should have said 'If he stipulated [he wanted]
the lowest price and the seller wishes to retract,
[the seller] must submit to the curse mi shepara.
If the buyer did not stipulate [he wanted the
lowest price] and he wants to retract the sale, the
buyer must submit to the curse mi_ shepara.'”

Thus we see that according to Rav Papa, the curse could
apply to either the buyer or the seller. After a discus-

sion about how R.Shimon would approach the case given his
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opinion that money acquires, the sugya draws toward con-
clusion by citing the baraita in which R.Shimon mentions

the curse:
15 ¥R W AN NE TR D po pipa Son
? ke I Yo ke i ™o K K53 (kS T pipn B

In every case such is the law. But the Rabbis said
mi_shepara etc. What is the meaning of "in every
case? Is it not that there is no difference
whether it is the seller or buyer who retracts, he
must submit to the curse?

The stama's interpretation of the baraita is that is im
poses the curse on either the buyer or seller, whoever

retracts a sale after money has been exchanged.

Conclusions

From both the Mishnah and a baraita in the name
of R.Shimon, we learn that while the Rabbis required
meshichah for the transfer of legal title, they also de-
sired that the exchange of money wvith the expression of
intent to conclude the sale not be taken lightly. A per-
son wvho retracted a sale after money had been exchanged
could not be prosecuted in a bet din because, without
meshichah having taken place, the sale was not legally
closed and binding. The Rabbis created the institution
of the curse mi shepara so that a person who retracted a
sale after monetary payment had been made was subject to
God's punishment.

The Rabbis thus established a hierarchy of bind-

ing commitments in business transactions. The actual
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transfer of goods was legally binding as a transfer of
title. The exchange of money with the verbal expression
of intent to finalize the sale, while it did not effect
legal transfer of title. However, it subjected someone
to God's punishment if he retracted the agreement.

Why such a hierarchy? The Rabbis could not make
the exchange of money or words legally binding upon buyer
or seller without undermining the general law that
meshichah was required to effect legal transfer of title.
The Rabbis apparently recognized it as inthe interest of
both buyer and seller that a business transaction not be
finalized until the goods had actually been transferred.25
Yet at the same time they recognized the need of both
buyer and seiler to be able to rely on each other's ex-
pressions of intent to conclude a business transaction
which had already been initiated. The Rabbis were con-
cerned about the creation of false expectations by
either a buyer or seller. They emphasize the importance
of the verbal exchange accompanying the exchange of money.
Thus for example, in Baba Mezia 63b, they rule that a per-
son paying the early market price had to verbally indi-
cate that he was relying on that sale, in order to sub-
ject the seller to the curse.

Yet at the same time, words alone did not carry
the same weight as words accompanying monetary payment.

The exchange of money, unlike a verbal exchange, was a
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tangible transaction and an important indication of one's
intention to buy another's goods. Once the seller had
received the buyer's money he was under a heavier obliga-
tion to conclude the already initiated sale than was the
case if only a verbal commitment had been made.

The institution of a curse which subjected someone
to God's punishment enabled the Tannaim and later Rabbis
to condemn and discourage a category of behavior without
legislating additional laws. The curse was not an ac-
tionable measure: a person who had to submit to the curse
was punished not by a bet din but by God. Such a curse
may well have been less of a discouragement than an
actionable prohibition against retracting a sale after
monetary payment. Such law could not have been put into
effect without undermining the general accepted and useful
practice of meshichah. With the institution of the curse,
the Rabbis were able to maintain meshi~hah as the single
legal determinant of transfer of title, and at the same
time, establish the principle that both buyer and seller
had to stand by their word and conclude sales where inten-
tion to enter a transaction in good faith had been shown.
Trust and the significance of human expectation were,

thus, given Rabbinic consideration and support.




CHAPTER IV
HAYASHAR V'HATOV--WHAT IS RIGHT AND GOOD

There are three cases in Baba Mezia which point
to the first part of Deuteronomy 6:18 as the basis for a
legal decision. The first part of Deuteronomy 6:18

reads:

.Fi AQ [anE D pEA RIS AR

Do what is right and good in the sight of the Lord
that it may go well with you.
Our three passages are found at Baba Mezia 16b, 35a, and

l08a.

The Right of Pre-emption

29 which

We will first examine Baba Mezia 108a,™”
is the source for the other two pass ‘mes. Yehuda says
in the name of Rav, that if a person takes possession of
land located between the plots of two brothers or two
partners, he is considered arrogant but he cannot be
forced off the land. Rav Nachman disagrees:
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Rav Nachman said "Indeed, we can force him off the
land. But if it was [an ordinary case of] the law
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of pre-emption, we could not force him [off the

land]." The Nehardeans say "Even [when only] the

law of pre-emption [applies] we can force him

[off the land] because it is written 'Do what is

right and good in the sight of the Lord.'"

(Deut.6:18)

According to the law of pre-emption, if land is being
put up for sale, the persons who own adjacent property
should be granted the first opportunity to buy the land in
guestion. While Rav Nachman ruled that one could force
a person off the land he seized if the land was located
between the plots of two brothers or partners, he ruled
that the person could not be forced off the land based
upon the claim of an adjacent neighbor. For Rav Nachman,

dina d'bar metsra, the law of pre-emption, was not

actionable. The Nehardeans, on the other hand, said
that even in a case where the claim was brought by an
adjacent neighbor, the person could be forced off the
land on the basis of the law of pre-emption. According

to the Nehardenas, dina d'bar metsr '. the law of pre-

emption, was based on Dt.6:18, and it was therefore

actionable.

Baba Mezia 16b

In Baba Mezia 12, the Mishnah introduces the
issue under discussion: when lost documents of indebted-
ness should and should not be returned to the creditor.

A-30

Within our sugya at Baba Mezia 16b, different types

of documents related tc indebtedness are discussed.
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Samuel notes that the law rules that a ?ﬂQj?ﬂﬁ NG,
a document of acquisition, should be returned to its owners
even though such a document might be one of indebtedness
and might lead to a bet din forcing a second repayment in
error. Samuel argues that if such were the case it
would be the debtor's repsonsibility since he should have
torn up the document.

The general rule, cited inthe Mishnah in Baba

27 is then noted, that all documents issued

Mezia 20a
by the bet din should be returned to their owners. R.Zera
comments that this refers to ke B ac\'d| I(fk(fin "9,
documents isued by the bet din when a debtor cannot pay
his debts. These documents give the creditor title to
property seized from the debtor and entitle the creditor
title to property seized from the debtor and entitle the
creditor to search for and seize the debtor's belongings
wherever they may be found.28 R.Zera claims that in
these cases there is the possibility o. future repayment.
He cites the example of the Nehardeans:
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Raba said "Are they not concerned with repayment?
Did not the Nehardeans say that shuma--property
granted to the creditor in value of an outstanding
loan--returns to the debtor for a full year? And
Amemar said 'I am from Nehardea and it is my
opinion that shuma returns to the debtor forever.'"
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Having established that in the case of hﬂb“?klgﬁkﬁgrx'ﬁcz
there is also the possibility of repayment, Raba returns
to the Mishnah's rule that all lost documents issued by

a bet din should be returned to their owners. Raba

gives his own explanation in support of the Mishnah, even

as it applies to lc_,/-)'\:\tl p‘kﬁfh 0L
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But Raba said "There [in the Mishnah] the reason
[documents should be returned to their owners] is
that we say he [the debtor] himself is to blame

for the loss because when he paid his debt he
should have torn up the document [of indebtedness]
or alternatively he should havs requested that
another document [of entitlement; be written.

For according to the law, [the creditor] was not
required to return the land at all, and it 1s only
because of the verse "And you shall do what 1s right
and good in the sight of the Lord" that the Rabbis
said [the land] should be returned. Therefore from
the beginning he is like one who is purchasing land
and he should request that a deed of purchase be
written for him in place of the note of indebted-
ness.

Raba explains that h,ﬂjﬂqkj E/LJ&QH'jG& are returned to
their ownerseven though the debtor may have already paid

his debts and may be forced toc cede his property again



by mistake. Raba argues that if such is the case, it is
the debtor's own fault.

The last section isof greatest interest to us.
The text says that according to the law, the creditor
was not obligated to return the land to the debtor if he
came forth with the money, presumably because in such
cases the creditor had already been granted title to
the property as payment for the outstanding loan.
According to the gemara, the Rabbis' ruling that land
should be returned in such cases was based on Dt.6:18.
It was not actionable, but it was strongly recommended.

It is not clear from the gemara whether these
last words (underlined in our passage) are the words of
Raba or the stama. Interestingly, the Vatican I manu-

script29 reads:

ARet pient R 3R B ke lgawa o 1
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An explanation--For according to the law, [the
creditor] was not required to return the land at
all, etc.

This clause was originally a note of explanation on the

Amoraic material by a later commentator. From the
Vatican I manuscript then, we see that is is the stama who
says that according to the law, in cases involving
t/gyvqk| bnkG?h‘\(& the creditor was not obligated

to return the land to the debtor and that in spite of

the law, the Rabbis ruled that he should return the land




based on Dt.618. According to the stama, D el
e NEa (™ was a meta-legal principle which provided a

base for the development of rabbinic law.

Baba Mezia 35a

Our final case is at Baba Mezia 35a.”” 3! This
sugya begins with the case of person A who gave his jewels
to person B for safekeeping. When A later asked for his
jewels, B told him he could not find them. A brought his
case before Rav Nachman,who ruled that B had to pay him
for the jewels. B refused and Rav Nachman seized his
house as payment. In the end, B found the jewels and Rav
Nachman rules that the house and the jewels should each
be returned to their original owners.

The passage asks: Was Rav Nachman's ruling baced
on the principle that shuma--property granted to the
creditor invalue of an outstanding loan--would be
returned to the debtor if he is later able to pay? The
text says that this is not so because this case is dif-
ferent from shuma. Here, the shuma was granted in error,
since the jewels had been in the house all along.

At this juncture the case of Nehardean practice
is mentioned again:
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The Nehardeans say "Shuma is returnable for up to
a year." Amemar said "I am from Nehardea and it
is my opinion that shuma always [returns to the
debtor]. And the law is that shuma always returns
[to the debtor] as it is written, 'And you shall do
what is right and good.'"
The example of the Nehardeans is cited just as before:
the Nehardeans said shuma should be returned up to a year
and Amemar's opinion was that it should be returned
forever.

It is the last sentence which is of most interest I
to us, since it is here that reference is made to Dt.6:18.
The term kyﬁb D, indicates that this is stama i

L
material.30 Once again it is the stama telling us some-
thing about the Rabbis--namely that the Rabbis ruled that
shuma should always be returned to the debtor, and that

the Rabbis based this ruling on Dt.6:18.

Conclusions

In Baba Mezia 108a, we saw that the Nehardeans

established dina d'bar metsra, the law of pre-emption as

an actionable law based upon Dt.6:18, "Do what is right
and good in the sight of the Lord." 1In the other two
passages, Baba Mezia 16b and 35a, it is the stama who
makes the reference to the verse Dt.6:18, noting that the

verse was the basis for a Rabbinic decision. In both

passages the example of Nehardean practice is cited before
the Nehardeans based the law of pre-emption on Dt.6:18,
in these other cases, the stama made a connection between

the Nehardean practice and Dt.6:18.
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In Baba Mezia 16b, the Rabbis ruled that even if
a ICJ‘ Okl [e¢§n e  haa already been issued,
land should be returned to the debtor at such time as
he was able to pay his debts in cash. The stama notes,
however, that the law did not require the creditor to
return the land to the debtor, and that the Rabbis said
that the land should be returned based upon Dt.6:18.
In this case, the stama's view is that the Rabbinic

ruling was contrary to existing law and that the Rabbis

were asking for something beyond the merely legal require-
ments affecting this case.

In Baba Mezia 35a, we have a similar, yet signifi-
cantly different case. Here, as in Baba Mezia 16b, ref-
erence is made to the Nehardean practice of returning
shuma. While in Baba Mezia 16b, Raba's and the stama's
comments were addressed to the issue of returning land
after a fQ/‘D"Qtl k.GST\ 3G had been issued, here
in Baba Mezia 35a the stama comments on the practice of
returning shuma. The stama remarks, " f;/\agm i
"the law is" that shuma always returns to the debtor, be-
cause of what is said in Dt.6:18. Here as in Baba Mezia
108a, Dt.6:18 is used as the basis for law.

In conclusion, we see that Dt.6:18, "Do what is

right and good in the sight of the Lord," was used by the
Rabbis as the basis for establishing actionable halacha

law as well as a supralegal "requirement." In Baba
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Mezia 16b, the Rabbis' ruling was contrary to legal pre-
cedent and therefore had no legal standing but carried the
weight of a Rabbinic directive. Use of the verse as the
basis for this supralegal injunction was noted by the
stama. In Baba Mezia 108a and 35a, we see that both the
Nehardeans and the stama made reference to the verse as

the basis for particular Rabbinic laws.
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CHAPTER V

V'YAREITA M'ELOHECHA--YOU SHALL FEAR YOUR GOD

A Mishnah in Baba Mezia 58bA-32
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reads:

Just as there is [wrong done by] overreaching in

buying and selling, so is there wrong done by words.

One must not ask another "How much are you asking

for this?" if he has no desire to buy it. If a

person was a repentent sinner one must not say to

him "Remember your earlier deeds." If someone was

a child of a proselyte, one must not say to him

"Remember the deeds of your ancestors," as it is

written "You shall not wrong a stranger or oppress

him." (Ex.22:20)
The Mishnah indicates that just as the.. are monetary
wrongs there are wrongs committed by speech. It points
to two categories of verbal wrongs: (1) words which will
mislead the listener as to one's business intentions and
(2) words spoken maliciously which shame the listener and
cause pain.

The gemara explores both these categories of

verbal wrongs, but first cites the Torah inorder to show
that such verbal wrongs are, indeed, wrongs. The passage

cited is Lev.25:17:
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/:)D{JC ".\Jt > F'hgkﬂfk\‘l yﬂ'N‘BJt Q_'k._t)y k§\
Do not wrong one another, but fear your God for
I the Lord am your God.
The Rabbis interpret this verse as prohibiting verbal

wrongs since the Torah has already prohibited monetary

wrongs at Lev.25:14. There it states:
e ple gle Y Y prws A Y e pAWES wa rowp

When you sell property to your neighbor or buy

anything from your neighbor you shall not wrong

one another.
In order to define A DRIA “.'\lgllc wrongs done by words,
the gemara returns to the Mishnah's two examples of ways
in which a person might speak maliciously to another,
shaming him and causing him pain. The gemara then alds
two cases to this category. If a proselyte comes to study
Torah one must not say to him "shall the mouth that ate
unclean and forbidden food, abominable and creeping
things [now] come to study the Torah which was uttered
by the mouthof the Almighty." Similarly, if a person is
suffering some ailment or has buried his children one must
not speak to him as Job's companions spoke to him implying
that his suffering must be due to sinfulness. Later the
gemara turns to the verbal wrong of shaming someone pub-
licly. This subcategory of verbal wrongs involves mali~-

ciously causing shame and emotional pain to another
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person by one's words. The Rabbis ruled that if one per-
son caused another shame by some physical act the person

31 However, verbal wrongs which

was liable to pay damages.
did not involve physical contact with the victim's body
were not grounds for liability as there was no direct link
between the wrongdoer's act and the resulting damage,
nor was there tangible, visible damage.
The gemara moves on to the category of verbal

wrongs first mentioned in the Mishnah, that of creating
a false impression by one's words.
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If ass-drivers sought grain from someone he must
not tell them "Go to so and so who sells grain"
if he knows that the person never sold grain.

In this case the person spoke words creating an impression
he himself knew was false. R.Judah continues along
similar lines:
.ll
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R.Judah said "One must not raise his eyes toward a
purchase if he has no money at the time for such a
thing is known only to the heart. And about all
that is known only to the heart it is written
'You shall fear your God.'"
The examples cited, cases in which a person speaks
or acts creating what he knows is a false impression,

are all business-related cases. Given the
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business-related context of our mishnah, it appears
natural that one of the primary foci would be the area
of verbal wrongs committed within a business context.

One might think from R.Judah's words "for such a
thing is known only to the heart, and of everything known
only to the heart it is said 'You shall fear your God,'"
that he is referring to all evil thoughts and feelings.
Perhaps any evil feelings and thoughts which are known to
God although they are not known to other human beings
subject a person to God's punishment. Such a concept,
however, would be antithetical to the halachic system,
which judges people for their actions. How could a sys-
tem which would not impose liability on a person for in-
directly causing physical damage to another, impose a bet
din's or God's judgment on a person for evil intenticns
not reflected in action? R.Judah's words about intentions,
"things known only to the heart' are to be understood as
intentions related to particular actions taken or words
spoken. The example he cited was of a person who feigned
interest ina purchase. The previous examples cited were
similar--they were cases in which words were spoken which
created a false impression. If such things were done
intentionally, the doer was guilty of a verbal wrong.

R.Judah's words about "things known only to the
heart" are similar to the statement by Abbaye in Baba

Mezia 49a, a passage we examined in the previous chapter.
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Speaking in reference to R.Josi's comments on Lev.19:36,
Abbaye says "This means that a person should not say one
thing with his mouth and another with his heart." 1If a
person spoke words which did not match his intentions,
he was committing a wrong.

These cases of ona'at devarim, verbal wrongs,

would not be evident to other people precisely because
they involved intention accompanying action. Only the
person--and God--would be witness to the wrongdoing. A
bet din would have no legal means of judging such a case.
Therefore R.Judah cites the end of Lev.25:17: You
shall fear your God. With reference to matters known
only to the heart--one's intentions which accompany
one's actions--a person is subject to God's judgment and
should, therefore, be concerned.
The gemara continues:
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R.Yochanan said in the name of R.Shimon ben Gamliel,
"Verbal wrongs are more serious than monetary wrongs,
for about verbal wrongs it is written 'You shall fear
your God,' but about monetary wrongs it is not written
that 'You shall fear your God.'" and R.Elazar said
"This one [a verbal wrong] affects the person himself
while this one [a monetary wrong] affects [only] his
property." R.Shmuel bar Nachmani said "For this one
[monetary wrong] he can provide restoration; for this
one [verbal wrong] he cannot provide restoration."”
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The Rabbis here are emphasizing the seriousness of the
category of verbal wrongs. Because such wrongdoings were
not punishable by a bet din, the Rabbis apparently felt a

special need to underline their gravity.

Conclusions

The Rabbis used Lev.25:17 as the basis for a non-

actionable ruling against ona'at devarim, verbal wrongs.

In both the Mishnah and the Talmud, the Rabbis discussed
two categories of verbal wrongs--causing shame and raising
false expectations. 1In relation to the latter category,
R.Judah explained the problem as one of wrongful inten-
tion accompanying action, a matter known only to the heart

(masur 1l'lev).

The Rabbis emphasized the gravity of verbal
wrongs in relation to monetary wrongs which were action-
able. We see, then, that in spite of their evaluation of
the seriousness of verbal wrongs, the k.“bis did not
create actionable legislation in this area. They did not
do so because no bet din could render decisions in such
areas involving intentions, since these were not open to
witnessing. To legislate action against "wrong intentions"
would undermine the Torah's requirement of witnesses for
adjudicating cases and would make anyone open to accusa-
tions. No less seriously, such laws would make kinds of
thinking a crime, stripping society as a whole of any

individual rights or privacy.
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The non-actionable rule which referred such is-
sues to God's judgment is employed in this situation
because actionable law is not feasible. Nevertheless, the
Rabbis emphasized the importance of their injunction
against verbal wrongs to the extent that it was possible

to do so.
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CHAPTER VI

CONCLUSIONS

A close analysis of the Talmudic usage of certain
phrases lead us to several conclusions:

1) We note that the understanding and usage of
particular halachic terms evolved over time. For example,

lifnim mishurat hadincarried a different type of obliga-

tion for the Amoraim and the stama than it did for the
Tannaim.

2) 1In certain instances, halachic practice
actually changed. For example, in Baba Mezia 24b we saw
that Samuel ruled that a person was obligated to return

a purse because of the principle lifnim mishurat hadin,

and that several generations later, R.Nachman ruled that
the person was entitled to keep the purse. In several

of the passages employing use of the phase lifnim mishurat

hadin, the phrase was applied to an account of much
earlier behavior, possibly pointing to a change in norma-
tive law. For example, Samuel's father may have considered
himself legally obligated to return lost asses to their
owners after a full year had passed, while the stama did
not consider him legally obligated to do 50.32

3) In some cases, halachic terms and rulings

changed. A comparison of Tosefta and Talmudic material

LINEERY
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revealed that the ruling AANQ a3 AN e yaw 6@
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Each of these three rulings speaks with varying amounts

of detail about God's judgment. Yet all three employ

the ruling as a non-actionable condemnation of behavior.

4) We also saw changes in the application of the
ruling. The Tannaim applied the above ruling to cases of
damages which resulted indirectly from a person's actions.

All such cases were considered as a single category

called gerama. Later Rabbis divided this category into
two categories. They distinguished between cases in which
it could be demonstrated that the damage was an inevitable
or at least highly probable and foreseeable result of

the person's action and cases in which the damage was not
the foreseeable result of the person's action. The former
were considered in the category of garmi and the wrongdoer
was declared liable. The latter were still considered
cases of gerama with the same ruling as had been made by
the Tannaim.

5) We see that halacha does not remain static, ’
and that therefore halacha cannot be a source of unchang-
ing ethics. The treatment of gerama by the Amoraim and
Tannaim, for example, reflects a reappraisal of the claims
of the two parties involved in damage suits, a reinterpre-

tation and expansion of the definition of direct cause
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of damages. This may mean that there has been some
ethical reconsideration of the issues involved in a de-
fendant's rights to a fair trial vs. the rights of one
who has suffered pain or loss.

6) Our analysis of the text demonstrates that in
certain instances the Tannaim, Amoraim and the stama all
made reference to certain behavior as ethical but not
actionable. They did not legislate these behaviors into
legally enforceable norms. The Rabbis employed several
non-actionable measures in the treatment of these cate-
gories of ethical behavior:

6a) The Rabbis referred to certain kinds of

behavior as lifnim mishurat hadin, beyond the requirements

of the law. The Tannaim used the phrase to make positive
reference to the effort on the part of God and people to
extend benefits to others beyond their legal obligation
to do so. The stama used the phrase to refer to certain
meritorious deeds of particular individuals. In so doing,
they indicated that they attached a lesser degree of

general obligation to lifnim mishurat hadin than did the

Tannaim.

6b) In some cases, the Tannaim subjected a person
to God's judgment and punishment. This was true both of
the ruling "exempt according to human justice but liable
according to divine justice" (and its variants) and the

pronouncement of the curse, mi shepara.
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6c) A method we saw employed by the Amoraim and
the stama was that of making reference to some highly
generalized pronouncement in Torah as the basis for
ethical injunctions, sometimes actionable, sometimes not.
We saw Dt.6:18 "Do what is right and good in the sight
of the Lord" andLev.25:17 ". . . fear your God" used in
this manner. Both these Toraitic verses refer to God's
judgment. In the Rabbinic treatment of both verses, and
particularly the latter one, a person was called upon to
recognize that in certain cases God would punish or reward

although no human court could.

7) In all the cases we looked at, with the

exception of two cases involving legislated norms based
on Dt.6:18, the Rabbis chose not to create newlegislation ‘
to enforce certain behavior. Why, in these cases, did
the Rabbis not legislate behavior which they thought was F
right and good?

Part of the answer lies in the fact that some of
our cases involved exceptional circumstances which could
not be used as the basis for normative legislation. Rav

Papa and the person with him interrupted their eating to

say m'zummin with Rav Papa's son, presumably out of

special consideration. This case could not be used to
justify a legal requirement that two people should always

be discomfited for the sake of one.
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In most of the cases we examined, the Rabbis could
not have legislated the behavior in question without
undermining overarching legal principles of the halachic
system. For example, the requirement of meshichah for
the legal transfer of title and finalization of a business
transaction was one of the most basic laws governing
business practice in the halacha. It protected both par-
ties because both knew exactly when a given object was
the responsibility of one of them. No claim of negligence
could be brought by one against the other since the object
was always fully in the domain of its owner. Had the
Rabbis prohibited buyer and seller from retracting a
sale after an exchange of money, they would have under- ‘

mined the standing of meshichah and would have established

monetary payment as the determinant of legal transfer of
title. Instead, they enacted mi shepara to indicate
their concern that people conduct business transactions
honestly and in good faith.

Other cases we looked at involved behavior which
could not be judged by human beings because the cases in-
volved the determination of intent. Thus, for example,
the Rabbis said that a person should not use words to ‘

create a false impression in business dealings. A bet din

could not rule a person guilty in such cases because it {
could not determine through witnesses what the person's

intent had been when he spoke. The Rabbis could not



105

create actionable legislation in this area without under-
mining the law of witnesses. Therefore, they said that
the person should know he stood before God's judgment

and that he should fear the consequences of wrongdoing
known only to himself.

8) While the focus of this study was not an
examination of the question "did the Rabbis recognize an
ethic outside of the halacha," let us turn for a moment
to this question. From the Rabbis' use of these non-
actionable measures we see that at times they recognized
that they could not legislate an ethical norm without
undermining entire legal structures. They recognized that
at times there might be a gap between the demands of the
law and the demands of ethics. Non-actionable, ethical
injunctions were precisely an attempt to bridge that gap.

These injunctions did not carry the weight of law,
and clearly the Rabbis put a higher value on pres: rving
the halachic system as a whole than they did on legis-
lating for particular occurrences in an actionable way.
Yet they did not just shrug their shoulders at the some-
times inequitable results of their legal system. They
tried through ethical injunctions to encourage and press
people to act rightly, at least as they understood "the
right and the good."

In sum, then, we see that when the Rabbis realized

that certain legislation would undermine useful halachic
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structures which served well most of the time, they turned
to purely ethical claims to try to persuade people to act
as they cught. For the most part these ethical claims
were not actionable. Nevertheless, they show the fine-
tuned sense of right which guided rabbinic law. When

the halacha could no longer serve the cause of right
without bringing the entire sensibility and coherence of
law into question, the Rabbis, realizing the limits of
any human system, extended the system into the realm of
pure ethics. They could enforce only what could be made
humanly reasonable or provable. God, the ultimate

source of discernment, adjudicated the rest.
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Bavli and Yerushalmi (Tel Aviv: Dvir Co., 1964). (Eibrew}

4R. N. Rabbinovicz, L2310 -?1333 ’

(New York: M. P. Press, 1976).

SHere and inother Mishnayot in Gittin, tikun haolam
can be understood as "a precaution for the general good."
See for example Herbert Danby, The Mishnah (New York:
oxford Univ. Press, 1933), pp. 311-312. The relevant
passages are Gittin 4:2, 3, 6, 7, 9 and 5:3.

OMechilta de-Rabbi Yishmael, Yitro 2.

. 7 shama Friedman, "W‘?ﬂ%ﬁ)bm sﬁﬁn A \g{(_ I*na
(1o ," Texts and Studies; Analecta Judaica, vol

ed. H.Z. Dimitrovsky (New York: JIs, 1977), pp. 277-321;

Meyer S. Feldblum, "Professor Abraham Weiss: His Approach

and Contributions to Talmudic Scholarshi »," The Abraham

Weiss Jubilee Volume, The Abraham Weiss Jubilee Committee

(New York: Yeshiva Univ., 1964), pp. 15-16.

Chanoch Albeck, op. cit., p. 417.

QAccording to the ‘?'7 and the €"L'7, the text
should read .

10B.M.30h. The midrash is cited in the name of
R.Yochanan, a second generation Palestinian Amora.

1]'Geox:ge Horowitz, The Spirit of Judaism (New York:
Central Book Co., 1963), p. 572.

12

Ibid., p. 573.

13:pia.

14Encyclgpedia Judaica, 1972, ed., s.v. "Torts" by
Shalom Albeck, p. 1276.
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15Horowitz, op. cit., p. 574.

16}.‘2_1_@_-_. pp. 618-619.
17 hama Friedman," <% W8> A 11‘\'32' S D0 R "
| tion wph M3 " Texts and Studies; Analecta

Judaica, vol. 1, ed. H. Z. Dimitrovsky (New York: Jewish
Theological Seminary, 1977), pp. 277-321.

18

See for example B.K. 98b, 100a, and 117b.

195 k.98a (a-15)

20See pp. 44-45.

21David Pardo ( ]13 ‘3on ), the seventeenth
century commentator, notes this transition in the under-
standing of the categories of gerama and garmi in his com-
mentary to Tosefta Baba Kamma %&51

22

See p. 36.

23See pPp. 40-41.

24p.ba Mezia 4:1.

zsaahguezia 46b-~- Y5 ylp DY 1wk NCL
TR PN 1Y 18 Wi kg

26Baba Mezia 1:6-- LIONC MY ple AD YW k3w
MO DR e | w339 1R, 3 YO k§ ooy
Vit " SA3 | )[w.y /R ke Y5 ooy,
| [0 R/ R O [A PR Sk pashl
275aba Mezia 1:8-- Gl IIJV/HCU pl{,_/ndc 3w
Y50 25 5 3R 2w 5 IvA GU (Jilews »3%n

ZBMarcus Jastrow, A Dictionary of the Targumim,
Babli and Yerushalmi, and the Midrashic Literature

{Tondon: Luzac, 1903), p. 467: ° TcG§n " --"final
decision, adjudication”; lrleGsn DG --"legal

documents"” giving the claimant the title for the seized
property"; Also p. 19: KANON3E --"legal permission
to a creditor to trace the debtor's property for the
purpose of having it seized.
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29Rabl:}i.novj.c‘.-z, op. cit., on Baba Mezia 16b,
note 40.
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whereas R Akiba would award
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this amount 1o all alike |
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(1) ke

you have gone 1o & great amount of trouble which could however be of no

(4) Kid. abid,, and cf. suprw 560, (5) Enumcraied Mahmnah sgpes Byb. (0] Lt
‘how long he m likely 1o sufler ... and how long he will not.” (7) Suprs gob
¢ (1)[Ths usually represcnis R Jeremuah.] Cf Sanh. 17b, (2) [And yet R Akiba
does not impose more than four hundred 2az, the same amount a5 menuoned
by the st Tanna.] (i) [The fgure 400 mentioned by him beng & maximum
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