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FOREWORD

A% the beginning of his brief study of tannaitie
Jurisprudence, "Les Principes des Controverses Ha}a—
chiques entre les écoles de Schammai et de Hillel,"

Se Zeitlin says, "Lt'étude des prineipes cuil sont h la
base des controverses entre les écoles de Hillel et
de Schammai est indispensable, non seulement a
ltintelligence de ces controverses, mais encore a
celle de la jurisprudence tannaitioue., Les contro-
verses entre Schammaites et Hillelites dépassent la
centaine et les controverses halachiques entre les
Tannaim tels cue Rabbi Eliezer et Rabbi Josue, ou
Rabbi Juda et Rabbi Yosé, peuvent etre classés parmi
les controverses des écoles de Schammai et de Hillel,”

It is the purpose of the present study to develop
and document this idea with respect to Re Jose and to
show that Ee Jose was in the line of the Hillelite
legal tradition.







When the Second Jewish Commonwealth came to an
end with its conquest by Rome in the year 70 C.E, both
the land and the people of Palestine lay utterly
exhausted under the yoke of the conquerors, The
Jewish people had survived, but with horrible losses,
utter disorganization, and mortifying shame. But
perhaps the most fateful loss was the foundation of
Jewish life of that period: a Jewish national state.
During the declining years of the commonwealth its
politieal independence was hardly more than a shell,
Now that it was no more than a vassal state of Rome
not even the occasionel native king or the sanhedrin
were permitted it,

For the most part rebelliousness in Palestine
had been wiped out, The Roman congueror had promised
the restoration of the Temple and the rebuilding of
Jerusalem and so there was no reason for rebellionj
the most important immediate objective could be
achieved in peace, Over the years, however, nothing
came of these promises but continual procrastination.

Finally, in 130, a2 new emperor came to Judea
intent upon an ironic fulfiliment of Roman promise,
Jerusalem would be rebuilt, but es a pagan city

dedicated to the worship of Jupiter.




Rebellion in Palestine had been deterred by the
leaders of the people who had preached faith in the
pledged word of Rome. Now they were faced not only
by a complete negation of its promise, but also by a
deliberate insult. Not long afterwards another
decree was issued which was understood as a ban on
circumc;sion;

The situation as it appeared to the Jews in 130
offered two alternatives; on the one hand they could
remain subservient to Rome, and with their independence
gone, the restoration of their Temple denied, and their
religious observances banned risk national extinction;
or, on the other hand, they could attempt by force of
arms to achieve their independence., There were still

I)senre:r'a.l million Jews in Palestige, and so victory and
survival were possible.

Rabbi Alkiba ben Joseph, the most outstanding
teacher of his time, was the most influential of the
leaders of the ensuinpg rebellion. However, at aighty— 1)
eight he was much too old to lead the struggle. -Simon
h;;rKoziba, stronger and younger, was chosen and
acclaimed by Akiba as the leader of the Jewish cause,
and under his banner the third war against Rome was

lsunchede.
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When Hadrian, the Roman emperor, realized the extent
of the Jewish preparation and the difficulty of the
strugzle he appointed Julius Severus to head the

Roman forces. And once more began that slaughter

and destruction which had laid waste the land just
sixty years before. 580,000 men are said to have
been killed in battle alone. With the fall of the
fortress of Beth-ther the revolt was at an end.
Judea again iay desolate, .

At the first signs of insurrection an edict

was issued forbidding not only circumecision, but

glso the observance of the Sabbath, the teaching of
the Torah, and the maintenance of the religious
organization through ordination. The leading
scholars of the nation suffered martyrdom and the
scholastic center at Jabneh was broken up. The

Beth Din was outlawed. To those giving the

authority of ordination the Romans decreed the
death penalty, as well as the destruction of the town
near which.the ceremony took placé. The Chain of
Tradition, the continuation of the Oral Law, was
threatened.

Tt was 2t this time that one of the surviving
scholars suffered martyrdom in order to perpetuate the

chain of tradition. Rabbi Jadah ben Baba picked "six
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young but highly promising disciples of Rabbi Akiba, R, Meir,
R. Judah b, Tlai, R, Elazar b, Shamua, Re Nehemiah, R, Simon
and Re Jose b, Halafta, took them to a place between
two towms so that neither town could be blamed and
hurriedly ordained them, Hardly was the ceremony
over when the Romans, nobified by spies, were upon
them. The older teacher urged his pupils to run for
their lives while he remained to receive the
punishment of the cnemy. He was killed while the
newly ordained rabbis lived on to continue the
Jewish tradition,

In 138, three years after his viedory over the
Jews, Hadrian died and was succeeded by Antoninus
Pius who, rather than pursue his course at the risk
of exterminating the Jewish people, chose to yield
to their susceptibilities and rescinded the decrees
of Hadrian, For the Jews the task of reconstructing
national life could now begin, With the hope for an
independent state utterly crushed, the Rabbis saw that
the survival of the Jews as a separate group would be
assured "not by might nor by power, but by My spirit”,
Seeing that the losses in their ranks were so numerous
that there was danger that the results of the labors
of the two previous generafions might be lost they
set themselves to restore the lLaw, to recover and

complete the work of their predecessors,
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At the first opportunity a synod was convened |
in Usha, in Galilee, made up of the most distinguished
disciples of R. Akiba: R, Judah b, Ilai, R, Nehemiah,
Re Meir, R. Simeon, R. Eliezer, the son of R. Jose
the Galilesn, R, Eliezer b, Jacob, and R, Jose b,
Halafta, Among the most important measures enacted
there were those pertaining to the reorganization of
the lower schools and the enforcement of diseipline,
the maintenance of minor children as a matter of legal
cbligation, the restriction of charitable gifts to a
fifth of one's income as a maximum, and the exemption | 1

of scholars from the process of excommunication.

During the persecutions - the Written Law had
not come as close to extinction as did the Oral Law
vhose transmission was almost ended by the closing
of the academies and the killing of many scholars.

To insure the safety of the oral tradition the Rabbis
now undertook to restore and organize the tradittions
they received. Their individual compilatiéns,

containing their recollections and interpretations :
of the older halacha and alsc thelir own newer rulings

which served as the basis for the Mishnah when it was

given final form by R, Judah the Prince, helped create
in the Oral Law a new medium for Jewish survival, In
this enterprise R, Jose played a leading role with 340
halachoth and the compilation of the tractate Kelim and
the eight chapter of Hullin, all in the Mishnah, to his

credit, ,
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Re Jose was born in Sepphoris where his father
R. Halafta had his school and served as Judge. It
was to there he returned after the end of the Hadrianic
persecutions., Sepphoris was the greatest city in
Galilee and the center of the Roman end of the
autonomous administrations of the country and there-
fore the seat of the representatives of the Jewish
community, The leaders of the Jewish commnity
as members of the city council of Sepphoris, as
Jjudpes, as representatives of the Jewish community
before the Roman govermment and as Roman tax
collectors émployed their power for the benefit
of their own class, The heads of the Jewish
community as well as the wealthy middle class in
Sepphoris looked down upon the scholars there.
The scholars had only one weapon with which to
combat this haughtiness, to preach humility and
denounce pride. Even more persistenly did they
preach agaiast scholars v .o exhibited haughtiness,
It is in the light of this situation that B. Jose's
well known dictum can be better understood, "He
who is overbearing on account of his learning will
ultimately be humiliateds And he who humiliates
himself on account of his learning will wultimately

be raised.”




Since there were few schools and scholars in Galilee
before the persecution the Jews there knew little
about rabbinical law, The leaders were at the same
time the judges and administered justice according
to their own dictates and procedures, Even after
rabbis had settled everywhere in Galilee the political
1eader§ continued to tske no notice of them.

Ry Jose joined with the other rabbis in battling
against the ignoring of later developments of Jewish
law, once two men came before him with & case and
asked that he judge them according to the law of the
Torah, the latter meaning strict law as opposed to
equity. To this request R, Jose answered, "I do
not know the law of the Torah; may God who knows
your intentions punish you." 1In asking to be
Judged by the biblical laws as though they were
Sadducees they thus showed their refusal to submit
to the law of the Rabbis,

The rabbis not only attacked the population
of Sepphoris by speaking of them as robbers and
violent men but they also charged them with
immorelity. Vhen, after many people in Sepphoris
had been killed by a plague, the Jewish inhabitants
had complained about it to R. Hanina he attributed

it to their sins and the many Zimris in thelr midst,

7s
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Such was the level of morality which R. Jose

found and tried to raise upon his return to Sepphoris,
Rami b, Abba, in San, 19a, relates: "Owing to an

occurrence R, Jose instituted in Sepphoris that no woman

should allow her son to walk behind her in the street,
but in front of her; and that women should talk to each
other when in a privy in order that no man should
enter," In Jer. Berakhoth, III, li,6c,5l, R, Jose
tells of cases of adultery in Sepphoris, In
Ketuboth I,10, R, Jose tells of a girl who was
violated when descending to draw water from a well.

Re Jose's statement in Derekh Eretz, XI, that
"those who haie the scholars and their disciples, the

false prophets and the calumniators will have no

share in the world to come®™ is an indication of the
very strong feeling that prevailed against the
teachers of his towm. The rabbis were criticized
Jjust as vehemently by the leaders and wealthy people
as they were criticized by the rabbis. Even

Re Meir; when temporarily staying in Sepphoris,

was exposed to the contempt and hatred which the

people felt for the scholars. Although the charges

brought againct him are ncvhere mentioned, the fact

that R, Jose defended him as a great, holy and chaste

man implies that the charges were serious.




Poverty was the rule among the rabbis in
Galilee, The wealthy men cared 1ittle for them :
or for the Torah to which they devoted themselves,
This condition is illustrated by a baraitha in
Hagiga, 5by " God weeps daily over three classes
of men: over him who could study the Torah and fails
to do sc, over him who cannot study and yet does so,
and over a Parnas who behaves haughtily to the
congresation,”

The sons of the wealthy landowners or the
brosperous segment of the priestly class generally
avoided the study of the Torah and only the poor
young men joined the academies, Only by practiecing
& regular handicraft could scholars achieve inde=
pendence, In this connection R. Jose guoted
Re Gamaliel's statement: Of a man who has no
occupation people speak unfavorably and ask whence
has this men his food. Only by achieving indeperdence
through handicrafts could a scholar keep himself free
from suspicion, Of R, Jose himself it is said that
he earned his livelihcod by working as a tanner of
hides, ferhaps working at this humble craft inspired

him to describe earning a living as twice as difficult

as giving birth,




In a beraitha in Pesashim, L9b, it is expressly
stated that the women of Sepphoris hated the
scholars even more than their husbands did. The
trend of Jewish thoupght and 1ife which the Rabbis
represented was so foreilgn to the leaders and

wealthy men of Sepphoris that the rabbis had to

suffer for their cause, Such was the "vineyard"

in which R. Jose and his colleagues worked.

Re Jose was born circa 97 C, E,. A list of
genealogies found in Jerusalem, according to the
Jerusalem Talmud, traced his descent from Jonadab
ben Rahab who helped Jehu, the king of Israel, to
destroy the house of Ahab and to eradicate idolatry
from among the ten tribes. Presumably R, Jose's
grandfather came to Palestine from Babylonia and
his racial purity was therefore unquestioned, since
the purity of Palestinian Jewry was thought to have
been affected by the immorality of the Romans,

R, Jose's pride in his descent can be secen in his
statement, "All lands are as sour dough when compared
to the Land of Israel, but the Land of Israel is as

scur dough when compared to Babylonia."




R. Halafta was R, Jose's first teacher and he
freguently quoted laws in his name, Although he was
primarily a disciple of R, Akiba he was also, at
various times, a pupil of Rabban Gamaliel 11,

Re Joshua b, Hananieh, R, Ishmael b, Elisha,

R. Tarphon and Re Jochanan b, Nuri and Abtolemos,
whose name is mentioned only three times in the
¥ishnah,

R. Joset!8: legal opinions were accepted in law
over those of his colleagues R, Meir, R. Judah and
R, Simeon. Both the Nasi Rabban Simeon b, Gamaliel II,
as well as his son Judah established all laws according
to the decisions of R, Jose. When the Nasi R.. Judah
was once asked about this he replied, "Just as the
distance between the most holy and the profane is
great, even so is the difference between our generation
and the generation of R. Jose",

R. Jose seems to have realized that the task of
reconstruction weuld require compromise and conciliation
not only when dealing with Palestine's Roman rulers but
also in the restoration of the law,

The former is illustrated by the following story:
Once R, Judsh, R. Jose and R. Simon were sitting together
and with them was Judah b. Gerim. R. Judah began and

said, "How good are the works of this nation., They

R ————
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have built market places, they have built bridges,
they have built baths." R. Jose remained silent.

R. Simon answered and said, "All they have built they
have built for their own needs, They have built
marketplaces - for immorality. They have built
baths -~ to enjoy themselves; bridges -- to impose
taxes," Judah b, Gerim went and related these
words, and they were heard by the Govermment, And
they said, "Judahwho praised, shall be praised;

Jose who remained silent shall be exiled to Sepphoris;
Simon who condemned shall be killed,"

Aware that to resist Rome would mean that mich-:
effort diverted from the vital task of reconstruction
and that to criticise Rome might bring retaliation,

Re. Jose at that time had not wanted to be dishonest
and therefore had remained silent,

It mav have been in the interest of reconstruction
that R. Jose showed a great interest in Jewish history,
compesing a chronology from the time of the Creation
to his own day under the name of "Seder Olam", He
frecuently related the cusbtoms of - previous generations
and based his own opinions on those customs, He thus
elucidated customs concerning the scapegoai, the
sanctification of the new months, the regulations per-

taining to women who bring cfferings to the temple.




Re. Jose's efforts to maintain harmony among
his colleapgues is well illustrated by the follow-
ing: R. Simeon b. Gamaliel, in order to strengthen
the respect for the office of Nasi which he held at
the academy in Usha issued a decree restricting
the tokens of esteem shown by the community to
other members of the school. R. Meir, the Hakham,
and R. Nathan, the Ab-beth-din, who were next in |
rank to K. Simeon, were offended by this move and
conspired to depose him and assume his authority. 1
#When their plot came to the knowledge of R. Simeon
he expelled them from the school. "Thereupon they !
wrote down scholastiec difficulties on slips of paper |
which they threw into the college... Said R. Jose to ‘

them (the members of the college): The Torah is with-

out and we are within! Said R, Simeon b. Gamaliel to .
them: We shall re-admit them..."
R, Jose deplored the conflicts that had arisen
amongst hls colleagues and predecessors and ssaid,
"At first there were no disputes in Isrszel... but
when the disciples of Hillel and Shammai became many...
disputes in Israel became many and the Torah became
as two." There are many instances where R. Jose
mediates between the oprosing views of his rolleagues,
e.g. Ter. 10:3, Erub. 86a, Moed Katan 10a, Yoma li:10,

Tem. 2ba.

R. Jose had five sons: R, Ishmael, R. Elazar,




R, Halafta, R. Abtilas and K, Menshem. A1l of them
figured among the scholars of their time and R. Jose
proudly said that he had planted five cedars among the
Jews,

R. Jose d ed circa 180 C.E. It is said that
when R, Jose diéd understanding ceased from among

the Jews.




CHAPTER II: THE HALACHA OF R, JOSE.




The MNishneh, which embodies the legal thought of the

Pharisees, also gives evidence of the contending attitudes

and tendencies within their pranks, The Phariseees,
through the Oral Law, had evolved a technique by which
Jewish life could be adjusted to the demands of new
conditions by reconciling the opposites of innovation
and tradition, They approached tradition with an
attitude which was one of both loyalty and flexibilify,
and which emphasized individualization,

This progressive tendency, however, did not go

unopposed, for there were elements of a more conserv-

ative trend of legal thinking among the Pharisees,
The strongest opposition was given by the Shammaites,

against their contemporaries, the progressive Hillelites,

The conflieting traditions which were engendered by
this dispute finally made it necessary to establish
officially the authority of the Hillelites and to
repudiate the minority Shammaites.

Although the Shammaites had been repudiated their
position was approximated by the conservative factions
of succeeding generations of Pharisaic teachers.

Re Eliezer b, Hyrcanus, for example, one of the leaders
of his generation, was repudiated by his colleagues ‘5

because of his extreme conservatism,
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In R Jose's generation too, Pharisaie thought
had its progressive and conservative factions., The 41
Shammaites and their successor Re Eliezer had been
repudiated but their outlook, temperament and predi-
lections were still shared by some of R, Josels
colleagues, most notably R. Judah, the son of
R. Eliezer's ardent disciple, Ilai, In the restor-
ation of the oral tradition after the Hadrianie
persecution R, Jose championed the cause of the
Hillelites. This we hope to show by analyzing some
of his halachoth, after first discussing the methods

of uniformity and individualization that distinguish
the conservative and progressive tendencies,
Every system of jurisprudence involves a going
from the general legal principles to the particular {
case, In the event of a new situvation unification
is achieved by extrapolation from the general principle.
Legal u.nii‘érmityv,- which is the result of this method,
results in an impartial and certain jurisprudence.
However, injustice too is often a result when a

general lsw is mechanically imposed on particular

situations involving varlations of circumstance,
Individunalization is a counter-balance, as it were,

to uniformity, with its emphasis on flexibility and

—

minimization of formal, analytical and logiecal
interpretation. All legal systems contain within
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themselves conflicting tendencies toward both uniformity
and individualization, the dominance of either one, it
is generally agreed, depending on the outlook and
predilections of the jurist, So, in the case of
Re Jose, for instance, we find a predilection for change
end adaptation together with an emphasis on individual-
ization,

ipdividualization may be achieved by the following l
means:
I, The subjective method. Not only objective facts
but also personal and subjective elements are taken |
into consideration, inecluding the mental processes and
intentions preceding each act.
II. The pragmatic method. Logical consistency is not
the only standard of legal reasoning. Decisions ought
to be made in the light of the end that the law was
originally intended to achieve,
ITI, The historical method. The conditions which
necessitated the law must be considered in applying;
the law, Also, this method insists that not only the
descriptive data but also the history and development
of each case be taken into consideration,. Before
extending a law from one case to another there should
be sufficient similarity between their respective

conditions.

N e e




IVe The sociological methods This method postulates
the welfare of society as the aim of the law. When
the welfare of society is threatened by the implement-
ation of a law, then the law is to be amended or
annulled,

These basic technigues of individualization
characterize progressive Pharisaic legal thought.
We now proceed to show how these methods of individ-

ualization are employed in R, Jose's halacha,

o




I, The Subjective Method,

Terumoth, 1:3, "If a minor has not produced two hairs,

R. Judah says: His heave-offering is valid. R, Jose
says: If (he gave heave-offering) before he reached an
age when his vows are valid his heave-offering is not
valid; but if after he reached an age when his vows are
valid his heave-offering is valid, "

In Tos, Ter. 1l:1, we find a similar dispube over
the necessity for intention in tithing in which the
disputants are the Rabbis, R, Eliezer, (the ideological
forbears of R. Jose and R, Judsh) and R, Judah, The
issue there is the validity of tithes offered by a
deaf-mute. Since tithing to the Rabbis was an act
reguiring intention, of which a deaf-mute was not
considered fully capable, they held a deaf-mute's tithes
invalid. Re Eliezer, while agreeing to the necessity
of intention, maintained that the limited intention
of which a deaf-mute is capable ought to be adeguate,
Nevertheless, he recommended that the tithing of &
deaf-mute should be confirmed by a legal guardian,

Re. Judah validates the tithes of a deaf-mute withoub
any reservation whatever.

In the mishnah under consideration the necessity
of intention in the giving of heave-offering is disputed
by R. Judah and R. Jose. R, Judah, in the case of

inténtion even more conservative that R. Eliezer,




maintains that the heave-offering of a minor incapable
of sufficient intention is valid, R. Jose, maintaining
the position of the Rabbis, holds that heave-offering
is valid only if the offerer is cepable of full intention.
Without the component of mature volition the act of

heave-offering remains incomplete and ineffective.

Sukkah, 3:1l, "R.Jose says: If the Festival-day of the

Feast fell on a Sabbath and a2 man forgot and brought
out the Lulab into the public domain, he is not culpable
since he brought it out (with intent) to fulfil a

licit act."

This mishngh i1s a classic example of the subjective
approach, If the first festival-day of Sukkoth falls
on the Sabbath the Lulab is brought to the synagogue
on the day before so as not to profane the Sabbath by
carrying the Lulab from the private domain of the home
into the public domain of the street and synagogue.

If, however, a man was unaware of it being the Sabbath
and carried the Lulab from one domain into the other
he is not culpable, because his intention was not to
transgress the prohibition of carrying but to fulfil
a commandment. The act of violating the Sabbath did
not represent the doer's specific intention, and since
it was not a consequence of his volition i% is not an

act but a nere event or incident.
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Shabbath, 12:3, "He is culpable that writes two letters,
whether with his right hand or with his left, whether
the same or different letters, whether in different inks
or-in any language, R. Jose said: They have declared
culpable the writing of two letters only by reason of
their use as a mark; for so used they to write on the
boards of the Tabernacle that they might know which
adjoined which,"

Any act of writing, albeit haphazard, it might be
assumed from the opening statement of the mishnah, is
a violation of the Sabbath, providing the objective
and quantitative reguirement of a minimum of two
letters is met, R. Jose's statement aims to forestall
that assumption. The writing of two letters is culpable
only when it is a purposeful act from which advantage
is derived, i.es., work, and not when the merely
phfsical act of writing has been done, Cbjective
action, according to R. Jose, must be accompanied by

subjective volition to constitute an act.




Maaser Sheni, l:7, "If a man redeemed Second Tithe

yet had not designated it Second Tithe, R, Jose says:

It suffices. But R, Judah says: He must designate 1t
expressly, If a man was Speaking to a woman about her
divorce or her betrothal and gave hercher bill of
divorce or her betrothal gift but did not expressly
designate it as such, R. Jose says: It suffices,
But R. Judah says: He must designate it expressily,

The disputes between R, Jose and R, Judsh in the
above mishnah revolve about the question of the validity

of implicit designation, '

The certainty of legal uniformity is strengthened
by the minimization of the subjective element. In
the case of designation this minimization of the sub-

jective element is achieved by the objectification of

intention. This is done by requiring that the inner
volition be given objective existence in the form of
explicit utterance, usually formulaic. R. Judah,
sharing the Shammaite tendency toward uniformity, denies
the validity of the implicit designation,

R. Jose, shering the Hillelite tendency toward
individualization with its recopgnition of the subject-
ive element, not only considers objective facts but also
the mental processes which they may imply. Where, there-
fore, there is an act of redeeming second tithe, or
giving a bill of divorce or a betrothal gift, Be duse

allows the subjective implications of these acts and

rules them sufficlent.




Mikwaoth, 2:2, "If an immersion-pool was measured and
found lacking, any acts requiring cleanness that had
theretofore been done following immerison therein, are
deemed to have been done in uncleanness, whether (the
condition of doubt arising thereby concerned) a private
domain or the public domain, This applies only to
graver uncleanness; but if it was a lighter uncleanness,
to wit, if & man ate unclean foods or drank unclean
liguids, or if his head and the greater part of him
entered drawn water, or if three logs of drawn water
fell on his head and the greater part of him - - if
then he went down to immerse himself, and it is doubt
vhether he immersed himself.or notj; or if, even though
he immersed himself, it is in doubt whether there was
forty seahs (of water) or not; or if there were two .
pools, the one holding forty seahs but not the other,
and he irmersed himself in one of them but does not Imow
in which of them he immersed himself, his condition of
doubt is deemed clean, R. Jose declares him uncleanj
for R, Jose used to say: (If he was rendered unclean by)
aught that must be assumed to be unclean, his unfitness
continues till he lmows thet he is become cleanj but if
it is in doubt #Hether he became unclean or whether he

u
(afterward) conveyed uncleanness, he is deemed clean,




The words "until he knows that he is become clean®
show the emphasis R, Jose places on the subjective,
The fact of a person's purity or impurity, according
to R, Jose, depends not eixclusively upon his actual
objective condition, but depends also upon the measure
of certainty with which he considers himself clean or
uneclean, Although he may actually have become clean
unimowingly, still, the lack of absolute subjective
certainty leaves him in a state of uncleanliness,
although objectively he may be clean.

If, however, a person was not certain of his
original uncleanness and then was not certain that he
had become clean, since he is not completely convinced
of his original impurity he does not require complete
certainty of his purification to make him feel pure.
R, Jose therefore rules a doubtful purification

effective.




Kerithoth, S5:h, "If there was a plece of unconsecrated

flesh and a man ate one of them and it is not known

which of them he ate, he is exemnt, Re Akiba declares
him liable to a Suspensive Guilt-offering,. If he ate
the second also, he must bringz an Unconditional Guilt-
offering; if he ate the one and another came and ate
the other, they must each bring a Suspensive Guilt- -
offering, So R, Akiba, R, Simeon says: They
together bring one Guilt-offering, R. Jose says:

Twe cannot bring one Guilt-offering,"

The eating of unconsecrated flesh is punishable
by extirpation, If the transgression is committed in
error, the transgressor must bring a sin-offering after
becoming aware of his transgression.

The controversy in this mishnah is over the third
case, where an actual transgression was gormitted, the
transgressor being unknown. According to R. Akiba,
since the guilt of each man is in doubt, they each
bring a Suspensive Guilt-offering, Re Simeon empha-
sizes the objective aspect of the situation: there
may be déubt as to who the transgressor is but there
is no doubt that a transgression has been committed.
To meet this problem R. Simeon rules that since they
are collectively guilty they should both share in a

sin-offering, which a known transgression.calls for.




Re Jose shifts the emphasis from the impersonal
aspect of the certain nature of the transgression, to
the personal aspect, the uncertainty of guilst. Two
persons cannot bring one Guilt-offering for the simple
reason that they do not share the guilt, they merely
share the possibility of guils. That is the meaning
of "collective guilt" in this case, Consequently,
if a sin-offering were brought by both of them together,
since one of them is certainly innocent it would result
in a sin-offering being brought by an innocent man.
Hence, R, Jose considering the men as two individuals
and not as a collective perpetrator of a single
transgression rules that they should each bring a

Suspensive Guilt-offering,
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Peah, 3:7. "If one that lay sick assigned his goods
to others (as a gift) and kept back any land soever;
(if he recovered) his gift remains valid; but if he
had kept back no land soever his gift does not remain
valid, If he assigned his goods to his children and
assigned to his wife any land scever, she forfeits her
Ketubah, R. Jose says: If she accepted(such an assign-
ment) even though he did not indeed assign it to her,
she forfeits her Ketubah,"

The principle underlying the entire mishnah is
that of intention. The sense of the first part is
that the assignment of a gift does not depend entirely
on the gesture or act of assigning; the intent of the
grantg} must be given consideration. Indeed, the
nature of an act of assigmment, as illustrated in
the mishnah, may cast light on the intent of the
grantor and show that because of lack of intent the
assignment was not effective,

The second case of the mishnah deals with the
presumption of intention, If any land was assigned
to the man's wife, in the absence of any declaration
to the contrary on her part, 1t may be presumed that
she accepted the assignment in lieu of her Ketubah,

She therefore forfeits her Ketubah even without an

overt act of acceptance.
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R, Jose taeitly agreeing with the preceding,
applies the idea of intention still further, to a case
where there was explicit expression of the intention
to accent but no actual assignment, only an expected
one, If she accepted such an assignment, sinece it
is still presumed that she was willing to share with the
Ssons In the inheritance and to forego her claims to her

Ketubah, she forfeits her Ketubah,



Baba Bathra, 1:3, "If a man's land surrounded his

fellow's land on three sides, and he fenced it on the
rfirst and the second and third sides, the other is not
bound (to share in building these walls), R. Jose says:
If the other rose up and fenced it on the fourth sids

he is compelled to beur his share in the cost of all

the other walls,"

Into his translation of this mishnah, which is
given above, Danby reads a meaning which the original
Hebrew text does not clearly call for, The original
text of R, Jose's dictum reads: ¢ 23¢/ T pk

r:a-s: Hic {cr'r I'g{d-ﬂ NP, vhich leaves it an
open question whether 1t refers to the man who is
surr'cunded! the nikkaf, or to the man surrounding him,
the maldeif, According to the translation the reference
is to the nikkaf,

The ambiguity of R. Joset's dictum gives rise %o
a difference of opinion in the Gemara: one opinion
construing the statement to mean the nikkaf, hoiding
him 1iable, since his completion of the enclosure of
his field shows his acceptance by conduct; the other
opinion taking R. Jose to mean the makkif, holding the
nikkaf liable, even if the makkif put up the fourth side,
because of the benefit derived through the labour and
expense of his neighbor.

Bertinoro, ad locum, takes the second position,

on the grounds that if the first were true R, Jose's
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statement would be obvious ang therefore unnecessary,
since we need no new ruling to tell us that where the
nikkaf indicates approval of his neighbor's building
the other three sides by his own building of the fourth
side he must share in the cost of the other three sides,.

It is our opinion, however, that this, far from
being a truism, is precisely the point that R, Jose
malkes, There is ample reason to rule the nikkaf not
liable for his share in the expense of the first three
walls if he subsequently built the fourth wall, The
two acts of bullding can be taken as being entirely
independent of each other, When the makkif built
the first three walls he did so entirely in his own
interest without regard for that of the nikkaf.

At that time he thought the expense of building them
commensurate with the use and service to be derived
from them by him alone, The act of building on the
part of the nikkaf is therefore irrelevant, Second,
there is no contract or other sure evidence showing the
desire of the nikkaf for the building of-the first three
walls, or for sharing in their cost,.

It is here, we think, that R. Jose's emphasis on
the subjective is evidenced, Although no concrete
proof exists whereby we can hold the nikkaf liable,
his act of building the fourth wall gives us evidence

of his tacit accepitance. The point that R. Jose makes,




and which was so familiar to Bertinoro as to be taken
for granted, is that this subjective "retroactive

quasi-acceptance™, as Herzog calls it, is sufficient Lr4*~*-’7
to obligate him,

Baba Bathra, 10:5, "If a man had paid part of his

debt and the bond was placed with a third party, and
the debtor said to him, 'If I have not paid thee by
such a day, then give him his bond!, and the time came
and he had not paid, R, Jose says: He should give it
to him, R, Judah says: He should not give it to him."

This mishnah is a locus classicus of the contro~

versy over asmakta, Jastrow, citing the situation
in this mishnah as an example, defines asmakta as
"a promise to submit to a forfeiture of the pledged
propersy (or eguivalent) without having received suffi-
cient consideration; collateral security with the con-
dition of forfeiture beyond the amount to be secured,"
Asmaktta gives no title, he explains, because "the law
Presumes that he who made such a promise could not
have meant it seriously but had in view only to give
his transaction the character of good faith and solemm-
ity."

In the 1lizht of these statements it is possible
to & ow that the dispute between R, Jose and Re Judah

g
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1s motivated by their conflicting tendencies toward
individualization and uni formity,

Re Judah's position can be said to rest on the
following grounds: Even if the debtor was sincere in
his promise the transaction 1s not binding because of
the lack of a sufficient consideration in case of for-
feiture, The creditor has no claim on and cannot ace
quire the bond beyond the amount secured if he has not
given the-debtor a sufficient consideration. According
to R, Judah the debtor cannot, by sheer volition and
without the form of receiving a consideration, convey
his property to the creditor,

All this assumes the dincerity of the debtor in making
his promise to forfeit. The nature of the promise, how-
ever, 1s such as to establish the presumption that he
could not possibly have been sincere, Since, therefore,
if the debtor was sincere the promise is not binding,
and since the presumption is that the promise was not
sincere, R, Judah holds that asmekta does not give title.

Where R, Judah stresses the formal and objective
aspects of the transaction, R, Jose stresses the vol-
itional and subjective. The lack of a consideration,
he believes, is not sufficient to make ineffective the
debtor!s conveying the bond to the creditor if 1t is

his desire to 10 so. Furthermore, while R, Judah




meintains that the intention to forfeit is impossible,
Re Jose, attributing a more ® mprehensive nature to
intention, maintains that the intention to forfeit

is possible., Since a consideration is nobt essential
in the conveyance of property vhere sufficient intent-
ion exists, and since the intention to forfelt is

possible, Re Jose holds that asmakta does give title.

Gittin, 7:9. "(If he said,) 'If I have not returned
before twelve months, write out and deliver a2 bill

of divorce to my wife!, and they wrote out the billl
of divorce before the twelve months and delivered it
after the twelve months, it is not valid, (If he
said,) 'Write out and deliver a bill of divorce to

my wife if I have not returned before twelve months!?,
and they wrote it out before the twelve months and
delivered it after the twelve months, it is not valid,
R. Jose says: Such a bill of divorece is valid..."

We have shovm above, in commenting on Baba Bathra,
10:5, that while . Judsh maintains that an intention
to forfeit is impossible, R, Jose mzintains that it is
possible, In this mishnsh too He Jose allows for
greater play of intention.

The first instructions of the husband are unam-
biguous and not onen to dispute. “ut in the case of

the seecond it is un~lear whether the conditlional clause




"if I have not returnea before twelve months" applies
to both the writing ang delivery of the bill of di-
vorce or to the delivery alone,

The first tamma rules the bill of divorce invalid
becau se the instructions ¢mnot be taken as specifying
explicitly that it be written before the twelve months,
Re Jose maintains that althoush there was no clear =nd
explieit instruction to write the bill of divorce
before the twelve months, neither is it clear and in-
disputable that that was not meant in the instruction,
To be sure, if the guestion were raised before the
writing of the bill of divorce R, Jose would not in=
struct that it be written. But after it has already
been written, on the grounds that the man's intentions
may have been for it to be written even before the

twelve months, R, Jose declares it valid,

Temurah, 5:3, "If a man said, 'The younz of this (beast)

shall be a whole-offering and itself a pcace-offeringt,
his words hold good, If he said, 'This shall be a
peace~offering and her young a whole-offeringt, it
is accounted but the young of a peace-offering. So
Re Meir, R, Jose said: If from the first his intention
was such, his words hold good, since it is not possible
to assign them to tw kinds of offering at the same

time; but if arter he said,'This shall be a peace-




offering', he bethouzht himself snd said, 'Its young
$h2ll be a vhole-offering', it is accounted but the
young of a peace-offering,”

Re Meir's view is based on the word order of the
dedication, The first clause accomplished the dedi-
cation of the motherj the second clause was without
effect, since by the time it had been uttered the
foetus had been already dedicated as part of the
whole beast.

He Jose takes into account not only the words
and their order but also the intentions behind them.
In making the dedication in the given order the de-
dication of the mother precedes and makes ineffect-
ive the dedication of the dam, thus negating the oﬁn—-
ers intention and making it impossible for him to
a3isign them as he wishes, In such a case, “, Jose
rules, to accomodate his intentions, they and not
the order cof his words,:=should be primary and de-

cisive,

Nedarim, l:8, "If (two men) were on 2 journey to-
gether (one man being forbidden by vow to have any
benefit from his fellow) and the first man had naught
to eat, the other mav glve the food to a third person
as a gift, and the first is permitted to use it. If
there was none other with them, he may lay the food

on a stone or on a wall mxd say, 'This is ownerless




property for all that wish', and the othep may ﬁake
it ond eat it. But this R, Jose forbids,™

In Jer, Peah, 19b, there is a controversy between
Re Meir and R, Jose which S, Zeitlin illuminates in
his study of the controversies between the Sharmaites
and the Hillelites, The controversy is about a.man
who renounced his property rights to a certain object
“ith the reservation that certsin other persons may
not acquire possession of that object. Rs Meir
considers the object as abandoned; Re. Jose holds that
in abandoning his rights the owner has lost neither
his responsibility for nor title to the object. Zeitlin
connects this dispute with thet between the Shammaites
and Hillelites on the general subject of property.

Two important categories of property are res
privatae, private property, and res nullius, property
of which snyone can become the ovmer by an act of
acquisition. BRes nullius includes not only such
things as wild animals but alsc objects to which the
ovner has reanounced all rights without transferring
them to anyone else. A lost object without dis-
tinguishing characteristies would coue under the
heading of res nullius since anyone who finds it
can acguire title to it. The Hillelites apply the
requirements of res nullius strictly, and so if the

abandonment is cqualified in any degree whatever it is




not effectives The Shamaites do allow some degree
of restriction,

Accordingly, in the Jerusalem Talmud; R. Meir
following the Shammaite constretion of res nullius
considers a conditional abandoament as effective,

R. Jose, a Hillelite, because of the conditional
nature of the abandonment considers ¥t,ineffective,

R. Jose's position in the mishnah under consid-
eration is similar to his posiﬁion in the Jerusalem
Talmud, For R, Jose the cirumstances of the act of
abandonment in our mishnah make it unmistakably clear
that it was an act of expediency. It was impossible
to transfer property rights to the food directly
because of the interposition of the wvow. The only
other way remaining was to declare the food abandoned,
while actually intending it to become availeble to
the other man. Since the declaration of abandonment
was not a result of a genuine intention to abandon
the food, and since even if we were to consider it an
intended act of abandonment, the circumstances involved
establish the presumption that it was a conditional one,
excluding in effect everyone but the other person from
acquiring property rights to the food, R. Jose forbids

the use of the food if this method is used.




ITe The Pragmatic Hethod,

Halkkoth, 1:8. "As the evidence of two witnesses is
void if one of them is found to be a kinsman or
ineligible, so the evidence o?f three is void if one of
them is found toc be a kinsman or ineligible., Whence
(do we learn that this applies even to one out of)
a2 hundred? Seripture says: '"Witnessest, Re Jose
said: This only applies in capital cases; but in
non-capital cases the evidence can be sustained by
the remaining witnesses (that are not ineligible).”
The anonymous tannah does not specify whether
he is referring to capital and non-capital cases or
only to capital cases, leaving the'implication that
both are meant, Re Jose does make a distinetion
between the two types of cases, In capital cases
where such assistance is necessary the law achieves
its end by granting every assistance to the accused,
To apply the law to non-capital cases, where such
Precautions are uncalled for, would be supererogatory.

Baba Metzia, 3:2. "If a man hired a cow from his

fellow and lent it to enother, and it died & natural
death; the hirer muzt swear that it died a natural
death, and the borrower must repay (its value) to the
hirer, R, Jose said: Why should that other traffick
with his fellow!c cow} - = but, rather, the (value

of the) cow is returned to the owner."




According to rabbinic law, if a beast was lost,
stolen or died of natural causes and if 1% had been
borrowed, the borrower must make restitution in every
case; & hirer must make restitution only if the beast
had been lost or stolen (B.M, 7:8); if the beast had
died of natural causes the hirer takes an oath to
that effect and he is free of liability. What
happens in a case which involves both a borrower and
a hirer 1s the subject of this mishnah,

In the first opinion of the mishnah the law of
the hirer and the law of the borrower are considered
as logical propositions from the rigorous combination
of which the inevitable conclusicn follows that
restitution is awarded not to the owner but to the
hirer,

Re Jose points out, however, that logical
consistency alone in the implementation of these laws
begets a result which they were not originally
intended to achieve, By applying these laws
mechanically indemnification goes to the hirer and
not to the owner who is the only one of the two who
has suffered any loss, since the hirer can sue the
ovner for the return of the hire over and above that
for the actual use of the beast while it was alive.

In this case where uniformity would negate the purpose
of the laws and result in inequity, R. jose holds that
logical consistency must be foregone and individualization

or equity must be resorted toe




Baba Metzia, 3:l, 5, "If two men deposited money
with a third, the one 100 zuz and the other 200 zuz,
and one afterward said, "The 200 zuz is mine", and the
other said, 'The 200 zuz is mine'! he should give a
100 zuz to each of them, and the rest must be suffered
to remain $i11 Elijah comes. R. Jose said: But if so,
what does the deceiver lose? -- But, rather, the whole
is suffered to remain until Elijah comes,"

"So, too, (if two men deposited) two things, one
worth 100 zZuz and the other 1000 zuz, and one afterward
said, 'The better one is mine', and the other said,
'The better one is mine', he should give the thing of
lesser worth taken from (the value of) the thing of
greater worth; and the rest must be suffered to
remain until E1ijah comes, R, Jose said: But if so,
what does the deceiver lose? =-- but, rather, the
whole is suffered to remain till Elijah comes,"

The underlying principle of these mishnayoth
seems to be that any property whose ownership is
irresolvably disputed must be impounded by the court
until such time as the ownership can be established.
Consequently, since the two devositors in the first
mishnah disagree over 100 zuz, only that sum should
be withheld.

R. Jose protests, however, that the rigorous
implementation of that principle in this case will
defeat its original end and actually encourage

dishonesty, the deceiver having all %o gain and




nothing to lose, The procedure R. Jose suggests
is calculated to avoid such inequity. All the
money or goods should be impounded, he suggests;

if need be until the coming of Elijah; the deceiver
faced with the loss of his property will make haste
to admlit his deception,

Demail, 3:5, "If a man gave (food to be cooked) to
the mistress of the inn he must tithe what he gives
her and also what he receives back from her, since
she must be suspected of chanzing it. R. Jose
said: We are not answerable for deceivers: he needs
tithe only what he receives back from her,"

The Associates were a group who undertook to
observe the Law to the full, in particular the rules
c¢f tithing and of cleanness and uncleanness., The
scrupulousness of the Associates was in sharp contrast
with the laxity of the amme-haaretz, the uninstructed
"people of the land", who were under suspicion of
not giving tithes from their produce, Therafore
a scrupulous observer of the Law receiving produce
from an am-haaretz must assume that it has not been
tithed and separate the tithe from 1% himself,

Our mishnah, which shows the implementation of
this serupulousness, deals with an Associate lodging

at an inn managed by a member of the am-haaretz class.




He must tithe in advance what he gives her since he
may not give any food not duly tithed so that others
shall be saved from doing wrong, In addition, he must
tithe what he receives back from her because she must
be suspected of changing it, perhaps because of its
being spoiled while being cooked as the following
mishnah suggzests.

It is to the former injunction that R. Jose
objects, To tithe in advance so that the inmkeeper
shall be saved from doing wrong, and then to tithe
again because she is suspected of changing the
produce is to apply the law to tithe in advance
mechanieally and to overlook the end it was originally
intended to achieve, the protection of the presumably
honest, and not presumably dishonest people, It
ithe former, nobly motivated injunction is indiscrimi-
nately carried out, R. Jose says, we become "answerable

Tor deceivers,™




III, The Historiecal Method,

Tohoroth 7:1, "If a seller of pots set down his

pots (in the public domain) and went down to drink,
the innermost pots remain clean but the outer ones
become unclean, R, Jose says: 'This applies only
1f they were not tied together; but if they were
tied together, all remain clean,™

The pots become unclean bseause they may have
been handled by an am-haaretz or unclean person
passing by. However, says R, Jose, not always
are pots open to such defilement, and it would be
unfair to apply the general law even to cases where
it is Improbable, because of the peculiar arrangement
of the pots, that they were defiled by passers by.
A distinction must be made between the different
cases, Where, therefore, the pots are tied
together and unlikely, for that reason, to be handled

by passers-by, the general law does not apply.

Sanhedrin 9:li. "If a man was found liable to two

of the death nenalties that can be inflieted by the
court, he must be punished by the more severe of them,
If he committed a transgression by which he was found
lisble to two kinds of death penalty, he must be

punished by the more severe of them. R. Jose says:

[

He must be punished by that penalty which first attaches

to his transgression,"




The first statement in the mishnah refers to a
case like the one where a man has profaned the Sabbath
intentionally and then committed murder, being
punishaeble by stoning in the first instance and by
beheading in the latter. Since only one of these
sentences can be carried out, stoning receives
precedence since it is the more severe of the two.

The second statement of the mishnah refers to
a case siﬁilar to that in the first, where a man is
also liable to two death penalties, Here, however,
the two death penalties are incurred by a single act,
as in the following example. If a man had intercourse
with his mother-in-law, if she is married to a husband
he is rendered liable to strangulation for transgressing
the law respecting & man's wife, and for transgressing
the law respecting a mother and her daughter he is
rendered liable to burning. Since here, too, two
death penalties have been incurred by a single man,
the Tirst tannah rules, by analogy, that the more
severe of them should be inflicted.

R, Joce, however, maintains that the superficial
similarity between the two cases in the mishnah, namely
the fact that in both cases the man is liable to two
death penalties, is not sufficient to allow the conclusion
that in both the more severe penalty is to be inflicted.

The two cases present different histories and must not

be considered analogous.




"4.

In the first case each penalty is separately
incurred by the commission of two separate acts.
The full penalty, if it could possibly be administered,
would be to execute the criminal twice. Since that
is not feasible, as much as possible of that aggregate
penalty must be inflicted. That is why the severer
penalty has precedence, However, in the second case,
a single criminal act has been committed, "a transgression”
as the text reads, to which two kinds of death penalty
are attached, These penalties are not both mandatory;
only cne is mandatory and that may be either one,
Unlike the first case there is no compellingz reason
fér choosing one rather than the other, It is this
drawing of an analogy between two cases with superficial
similarities but profounder differences that R. Jose
contests,

In his diectum R, Jose answers the question of
how to choose the one penalty to be inflicted. Since
the transgression derives from a breach of a relation-
ship taboo, a study of history of that relationship will
reveal when the first taboc became operative. £
other taboos developed they are all complementary to
the first. Consequently, if this set of taboos are
breached it is actually the first one that is breached ;

and it is its penalty which is incurred.

46,




L7.

Maaser Sheni lL:11, "If a man found 2 vessel and on

it was inseribed a Kof, this is Korban; 4if a Mem it
is Maaser (Tithe); if a Daleth it is demai-produce
(produce not certainly tithed); if a Tet it is
Terumah (Heave-offering); for in the times of danger
they used to write Tau for Terumah. R, Jose said:

They may all be (the initials of)men's names,
B, Jose said: Even if a man found a jar full of
produce with 'Terumah! written on it it should be

deemed unconsecrated, since I may assume that it

was filled with Heave-offering a year ago and |
afterward emptied.,"

If a vessel was inscribed with any of the above

letters it might very well be that these letters

were abbreviations of the words Korban, Illaaser, etc,

During the Hadrianic persecutions when it was forbidden
to observe religious practices it was the practice *To
use sucin abbreviations. Vhy, however, should it be
presumed“that in 211 cases where these inscriptions |

are found that they are abbreviations of Korban, Maaser,

etc.? They may also be abbreviations of other words,
such as men'!s names, R, Jose refusing to generalize
from the practices of a particular pericd, therefore

rales the letters as without significance.




L 8,

The second dictum of R, Jose is another warning
against literalness and against making assumptions.on
the basis of a limited possiblity. We lmow that jars
used for Terumsh last year are used to hold unconse-
crated produce of this year. Therefore, says
Re. Jose, even if a man found a jar with Terumah
(and not merely Tau) it would be wrong to assume

that it contained consecrated produce.

l
|




IV, The Socioclogical Method.

Kilaim Z‘k: "Tf a man suffered his vine to over-
shadow his fello's growing corn he renders it forfeit
end he is answerable therefor. R. Jose and R, Simeon
say: HNone can render fofeit what does not belong to him,"
This mishnah seems to consist of an-pld halacha
and a later modification of it by R. Jose and R, Simeon,.
The overshadowing of growing corn by a vine is an
infrection of the law forbidding the growing of diverse
kinds of crops. In the first opinion of the mishnsh
the law is given full sway and is applied despite the
fact that generally speaking it amounts to a limitation
of the neighbor's property rights in peripheral areas
of his field. R, Jose and R, Simeon on the other hand,
more responsive to practical exigencies affirm the
importance of proverty rights and consider them
sufficiently strong to cancel the taboo of diverse

inds,”
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Vebamoth 16:ii. "If a man had fallen into the water,

whether or not within sight of shore, his wife is
forbidden (to marry another), R. Meir said: Once a
man fell into a large well and came up again after
three dayse. But R. Jose said: Once a blind man went
down into a cave to immerse himself and his guide went
down with him; and they waited time enough for life
to become extinct and then permitted their wives to
marry again ...

The opening sentence of this mishnah seems to be
an older halacha upon which R, Jose and R, Meir are

commenting, R. Meir supporting it and R. Jose

disputing it.

If a man has fallen into the water and his fate

is uncertein, in the absence of proof of his death it

is possible :hat he may still be alive, even after the
lapse of some time. The probability , however, is
that he died.

The instance R. Meir citesshows his emphasis on
the element of possiblity and his lack of emphasis on
the element of probability. Although the man had been
in the well three days he did come up again. He was
presumably dead; yet as long as there was no conclusive
proof of his death there was the possibility of his

being alive, In this isolated case the possibility
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was fulfilled and the presumption proven wrong.

The advantage of precluding even the slishtest possi-
bility of transgression, such as would result from
the wife's remarriage while her husband was still
alive, makes worthwhile for R. Meir the exercising

of such extreme precautions, even at the price of the
wife remaining an agunah ,

R. Jose would not forbid remarriage in such a
dituation solely because of the absence of conclusive
proof,s Presumptive proof, he holds, is sufficient
to allow the wife's remarriage. Every time a man
falls into the water he does not always die, but
neither deces he always live, It does sometimes
happen, as in the case cited by R, Meir, that a man
survives, but very rarely. Although a nominal
vossibility exists that the presumption of death 1is
wrong, Re Jose would not create & hardship on the

basis of that pessibility.

Kidédushin 3:9. "Tf a man had two groups of

daughters by two wives, and he said, 'I have given
one of my elder daughts in betrothal but I do not
know whether it was the eldest of the older group or
the eldest of the younger, or the youngest of the
older group that is older than the eldest of the

younger group'!, they are all forbidden excepting the
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youngest in the younger group. So R. Meir,

R. Jose says: They are all permitted excepting
the eldest of the older group., (If a man said,)
'T gave one of my daughters in betrothal but I do

not lmow whether it was the youngest of the youngsr

group or the youngest of the older group, or the
eldest of the younger group that is younger than
the younzest of the older group', they are all
forbidden excepting the eldest of the older groupe.
So Re Meir, R. Jose says: They are all permitted
excepting the youngest of the younger group."

in the first case, which is analytically
identical with the second, R, Meir forbids all the

daughters except the very youngest because she is not

l
older than any other sister. "0lder daughter" '
according to him, means any daughter that has a i
vounger sister. R, Meir, emphasizing the element

of possibility, holds that since all daughters but

the youngest are within the scope of the possible

meaning of the father's words and therefore possibly

giver in betrothal, they are forbidden in the absence

of absolute certainty. T, Meir would take exhaustive
precautions and forbid any number of daughters so that

a daughter already betrothed might not be given in ;
betrothal again, thereby committing & transgression,

Fiat jus perzat mundi.




Re Jose seems to feel that to forbid almost

e | —

all of the daughters in this case would be working

too severe a hardship for too little couse. He does
not g0 to such great lengths to preclude the slightest
possibility of transgression. The probable meaning,
rather than the range of possible meaning, of the
father's words govern his decision. Although,
strictly speaking, any but the youngest daughter may
have been given in betrothal, it is more probable

that the oldest daughter was the one betrothed,

It is she,therefore, .that should be forbidden,

Terumoth li:13., "R. Jose said: A case once came

before R, Akiba about fifty bundles of vegetables
among which a like bundle was fall of which the
hglf was Heave-offering; and I decided before him,

It is neutralized! -- not that Heave-offering

can be neutralized in fifty and one, but because there
were there a hundred and two halves,”

The general law covering such cases is: If one
seah of Heave-offering fell into 101 seahs of i
ordinary produce, making 102 in all, any one sezh
may be taken out and given to the priest, and the |
rest is free for common use. The strict approach to

our mishnah would be to require 101 bundles to neutra-

lize the composite bundle. Since here there are only

e ———(———




1 in all,the composite bundle would not be considered
neutralized,

R, Jose ;;les the composite bundle neutralized
by using the device of dividing each bundie into
halves, The use of that device, however, entalls
difficulties which call for another radical step.

This mishnah extends between two points in time,
At the first polnt in time the confusion of Heave=-
offering and common produce within the odd bundle
took place. At thet time the common half by virtue
of its being confused with the half bundle of Heave-
offering, was itself converted into Heave-coffering,
resulting in the whole bundle being Heave-offering,
HNow that this bundle is lost in the other fifty bundles,
even if we consider halves as units we still have only
a hundred halves of common produce, not enough for
neutralization.

In order to get the required 101 common halves
R. Jose uses another device, claiming that though, at
the first point in time, the common half_of the cdd
bundle was converted into Heave-offering, now that the
formerly composite bundle lost in Fifty bundles of common
produce (or a hundered half-bundles) the formerly common
half of tﬁe odd bundle regains its common nature %o be
added to the other 100 common halves. 1t is by taking
these two radical steps that R. Jose is able to rule the

Heave-offering neutralized.
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Taanith 2:9, "They may not decree a public fast

beginning with a Thursday lest they disturb (market)
prices, but they appoint the first three days of
fasting for a Monday and the following Thursday and
Monday; but they may appoint the second three days
of fasting for a Thursday and the followinz Monday and
Thursday, R. Jose says: Like as the first (three days
of fasting) may not begin on a Thursday so the second
(three) and the last(seven) may not begin on a Thursday,"
The public fast mentioned in the mishnah are those
ordained in case of drought during the period from the
1st of Kislev toc the 1llith of Kislew, There are three

fasts in all, the first two fasts are three days long

and the third fast is seven days long. The series of

three davs of fasting fall on Mondays and Thursdayss |

Since the heavy buying of food in preparation for
the end of the fast on Thursday together with the
heavy buying in preparation for the Sabbath would cause
prices to go up, the first opinion of the mishnsh holds
that the first fast should not begin on a Thursdaye.
The next two fasts however, may begin on a Thursday.
R. Jose maintains that prices may alsc be forced
upwards on the other two fasts if they begin on Thursdays

and thersfore that a fast may only begin on a HMonday,
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Shabbath 16:2 (p11l) n(mre fire broke out on the

Sabbath) they may sabe food encush for three meals -

- for men food that is suited £o men and for cattle :

food that is suited %o cattle, Thus if g broke out
in the night of the Sabbath they may save enough food

for three meals; if in the morning, they may save

e ———

enough for two meals; if in the afternoon, enough for
one meal, R. Jose says: They may always saye food
enough for three meals,"

Both the first tanna and R, Jose agree in allowing
infraction or the prohibition azainst Temoving objects
from the private domain on the Sabbath so that life can
be Preserved, for food cannot be procured on the Sabbath,
According to the first tanna, however, if a fipe brolce
out in the afternoon only enough for one meal may be
faved, That will see the vietim through to the end of
the Sabbath after that he will be without any food, but
it will be permissible for hinm to procure it, R. Jose
is not interested solely in seeing the vietinm through to
the end of the Sebbath when he ¥ill be permitted to
obtain a fresh supply of food, He may not always be
able to procure food on Saturda+ night, especially if he
¥as hit very hargd by the fire, Furthermore, the victimrs
welfare on the Sabbath should not be our only concerns;
he needs time to adjust to his loss. R. Jose, there-
fore, rles that he may always save enough food for
three meals allowing him a whole day to rehabilitate

himself, regardless of when the fire broke out.

- —
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LIST OF THE HALACHOTH OF R, JOSE IN THE MISHNAH, :

I. Religious Laws.
8+ Sabbathe Shabbath 2:5; 3:3; 5:2; 6:8; 8:7;
12:35 1l:2; 16:2;l,5; 17:8; 18:3,
Erubin 1:6,7; 2:5; 3:4; 7:9; 8:5; 9:3; 10:9,10.
Sukkeh 3:1l; Rosh Ha-Shanah 1:5; Taanith 374

R .

be Festivals, Pesahim 1:7; 8:7; 9:2; 10:8,
Yoma lzl,6; 6:3;  Sukikah 1:95 3:7,1h;
Betzeh lj:2;  Rosh Ha-Shansh 1:5,7; 3:2; L6,
Megillah 2:3, Moed Katan 1:5,8; 2:1,2,5,

cs Fasts. Taanith 2:9; 3:6,
de Prayer, Berakoth 2:3; Rosh Ha-Shanah L:6,

€e Temple Cult, Shekalim 7:7. Yoma lL:li,6; 6:3,
Rosh Ha-Shanah 3:2; Zebahim }:5,6,7,8; 6:1;
Meilah 3:6, Middoth 2:2; 3:1, Kinnim 1:l,
Kelim 1:9, Parah 3:1,2,3,7; 5:1,63 T7:7,11;

' 9:li; 11:3,8,9, |

f. Hourning, Taanith }i:8,

Se Sacred Writings, Parah 10:3, Yadaim 3:5,

h. Women. Yebamoth li:10; 7:3; 8:6; 10:1,l; 16:l.
Ketuboth 1:10; 5:7,8; T7:3; Sotah 2:3; li:5,
Gittin 6:7; 7:4,9. Kiddushin 3:9; L:5,7.
Kerihoth 1:li. Milovaoth 8:li; 9:2;5
Niddah 1:5; 2:6; lL:2,5; 5:8; T:1; 9:1;2,9:;10:5.

Makshirin 5:11, Zabim 2:3.
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Idolatory., Abodsh Zarah 3:3,8; Kerithoth 3:5;

h:2,

Dietary Laws., Hullin 2:7; S I

Tohoroth 1:1,
Forbidden Relationships, Kerithoth 3:5,
Vows, Ketuboth 7:3. Nedarim 3:11; l:8; _
6:5,10; 8:2; 11:1,2, Arakhin 1:3; 5:1; 8:1.
Nazir liz7; 6:2; 9:1.
Purity and Impurity., Shekalim 8:1,2,
Terumoth 8:5; 10:8,11., Hullin 9:2,
Kelim 2:6; 3:7,8; 8:8,10; 12:1; 13:1; 16:6,7;
17:5,65125 18:1,3,4; 19:3,4,9;5 22:2; 23:2,L;
25:75 26:1,L,65 27:1,10; 28:3,6; 29:2,k; 30:3.

Oholoth 2:7; 3:65 l:1,2; 7:2; 8:5; 10:3; 11:3,8,9;

12:3,8; 1h:2; 17:1; 18:1, Negaim 6:5; 132125
Parah 3:1,2,3,7; 5:1,6; 8:8; 10:3,8,9,
Tohoroth 1:1,2; 4:5,8,10; 5:2,5,6; 7:1;
8:1,2,8; 9:7; 10:1,3,8, Mikwaoth 2:2; 3:13
h:1,3; 5:2,0,5; 6:11; 7:3; 8:2,L; 9:2,6; 10:6.
Niddah 1:5; 2:6; l:2,5; 7:1; 9:1,2,9;

Zabim 1:5; 2:3; L:2,7, Tebul Yom 1:3,lL; 3:2,3,ke
Yadaim 1:1,L,5; 2:1,4; 3:5. Uktzin 1:1,5,6; 3:2.

Proselytes. Kiddushin li:7.
Gentiles, Nazir 9:1, Abodah Zara 1:8; 2:7.
Zebahim li:€; Hullin 2:7, Mikwaoth 8:l.

e




IT. Agricultural Lawe.

I11,
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Gleanings. Peah 3:l,7; 6:9; 7:1,8,
Tithes. Demai 2:5; 3:3,5; 7:3.

Diverse Kinds, Kilaim 2:1,7; 3:1; 5:lL;
625,75 T:lis 8:5,65 9:7,95 9:l,8; 10:1.
Second Tithes. Maaseroth 1:8; 3:5,7; 5:8;
Moaser Sheni 3:6,11; L:11; 5:2,1hL,

Dough Offering. Hallah lLi:8, Eduyoth 1:2,
Fruit of Young Trees, Orlah 1:1,6,7,9.
Seventh Year, Xilaim 7:5. Shebiith 2:6;
3:9; 9:1,8; 10:1. Shekalim 131,
Heave-offering. Terumoth 1:3; 3:3; l:13;
7:5.6.7; 10:3; 11:10, Maaser Sheni k:11;
Tebul Yom, L:7.

Firstlings., Bekhoroth 2:6; T7:8; 3:h; lL:1; 5:5,

Civil Law,

8.
b.
Sk
de.
ea

Te

Ze

Oaths., Shebuoth T7:lii.

Witnesses., Sanhedrin 3:li: 5:1; Makkoth 1:8,9.
Criminel Law., Gittin 5:8. Sanhedrin 8:2; 9:l.
Contracts. Baba HMetzia 8:8,

Legal Documents. Baba Bathra 8:7.

Bailments. Baba Metzia 3:li,5,

Hiring, Lending and Borrowing. Baba Metzia 3:2.

Baba Bathra 10:5,6,

59.




h.
i.
i.
k.
1.

Tenant and Landlord. Baba Metzia 8:8; 10:2.
Heighboring Properties, Babz Bathra 1

Property Damage. Baba Kama lish, Baba Bathra 2:10,11.
Trade, Baba Metzia 5:7.

Women, Maaser Sheni h:7.
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