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Mr. K•3nneth E. Stein in his t hesis "Introduction 
to Jewish ~quity. Jurisprudence" has done a good piece ot 
worlc in collecting and 1ntorpretin3 a considerable mass 
ot legal material of the Seder Nez1k1n relating to his 
theme. Some tf the interesting topioa he deals with in 
hia thesis arez Religious law nnd equity, the rell tion 
ot ethics to Jewish law, the relation of religion to Jewish 
law, the principle of atonement, the principle ot buman-
1tar1an1am, hwnan rights versus propert7 rights, etc. He 
generally nam1testa good understm <.'.ing ot the material 
wbioh he ane.l1oes tor proving the relation or Hebrew law to 
ethics and tor establishing the place ot equity ln Jewish 
law. 

B is education in American law and jurisprudence 
serves him well in his analysis ot Talmu~ic material• 
Howeve~, ·. some ot the passages he treats in his thesis 
bave no 1Dlnediate relationship to his theme. The thesis · 
would have gained much 1n stature it it would have been 
1maller in size. There are also some incorrect 1nterpre• 
tationa, acme ot which I have noted with a pencil • I bave 
al10 noted tbose passages which should be omitted. 

In aplte ot these shortooming1, it 1s a credit­
able piece of workt and Ur• Stein is worthy or encourage­
ment in the direction or applying hie general education 
in law to the study ot Talmud law. Be manifests a tine 
understanding of Jew1ah legal concepts and an excellent 
le gal training. 

It gives me pleasure to recommend its acceptance 
as a thesis !n partial fulfillment ot the requir ements 
tor the rabbinic def ee and Maater ot Bebrew Letters at 
the New York Schoo ot the Hebrew Union College•Jew1sh 
Institute of Re11g1on. 
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The ensuing survey le, or neoeee1ty, 1nterpret1ve. 

Where the standard tnterpretat1on• ot claeelo oommenta­

tors have been round to be 1n contl1ct, the writer has 

reserved to bimselt the right or choice, nor baa be 

hesitated, when the need seemed proper, t~ lntroduoe 

such interpretation• or his own, Without calling mpeo1-

t1o attention thereto, as seemed neoeaaal')' and proper 1n 

order to clarity that, vbiob in bi• beat Judgment, he 

believed to be the aean1ng and oonolu11one ot the Rabb1a. 
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INTRODUCTION TO JEWISH EQUITY JURISPRUDENCE 
(Baaed on Seder Nezikln) 

I. THE NATURE or J8UITY 

1, Th1 Concept or Egu1tz 

The oldest concept ot equity ia that ot natural or 

divine Juatlce directed toward the etteot1ng of pert1ct 

equality, a phlloeoph1o concept v1th vhioh no eyatem ot 

Jurisprudence, and certainl7 not the JeViah, le oonoerned. 

Jeviah equity Jurieprudence places reliance upon the Lav 

ot God, explicit or implicit, concern• 1tael t w1th the 

aplritual welfare ot its litigants, seeks to etteot re­

llet ln the absence or &n7 adequate remed7 at law and on 

moral grounds, aota without heaitat1on to ottaet the r1-

g1dlt7 or the law, wherever the danger ot lnJuatioe 

threatens. 

JeVieh equ1 t7 la .W. generl• and ahould not be oon­

tuaed with other a7stema ot equ1t7. To the Greeks, equit7 

vaa a a7atem or arbltrat1on, a government ot men and not 

ot law1. (Arlatotle, Bbetorlc : Bk.I,Cb,13) Jewiab e<lu1t7 

alway1 remained t1ral7 planted within the tabrlc or the 

legal ayatem aa auoh. 

Roman equ1t1 was a mere development or the tormu­

lary a7atem, trom the time ot its 1n1tlatlon under the 

Praetor Peregr1nu1 who was not empowered to emplo1 the 

tormallzed leg1a act1on1a down through the perlod ot 



Con1tant1ne where it constituted an oral adJeot1ve law 

which only the Emperor could apply aa agalnat the J!!.l 

1cr1ptua (Code i.1•.1). Thu1 the d11tlnct1on between 

law and equ1t1 at Rome, one whlcUi carried over into Canon 

Law, vae procedural rather than eubetant1ve and vae 41-

rected toward remed1 rather than right. Jew1ah equ1tJ, 

on the other hand, 41ttered trom law 1n no r11peot a1 

to procedure, but waa 1olel7 concerned with matter• ot 

aubatanoe. 

In modern Continental Systems, we t1nd equity 

d1reoted toward social dogmas and political exped1eno7. 

Save in a tew rare lnstancea, epec1~1cally d11cuaaed be­

low, the Jew employed equ1t1 solel7 to 1ub1erve the rights 

ot the 1nd1v1dual. 

The b1atol'J' or equ1t7 1n England tall• into three 

aa1n periods: the tiret where both law and equ1t7 were 

adm1n1atered bJ the regular oourta W1 th no 1harp d1ohotoJ11 

between them, the second where equ1 tJ la, W1 thin the pl'O­

vinoe ot the Crown over aga1nat the courts ot common law, 

and the laet where eqult1 t1nall7 emerge• aa the lav ot the 

oourta or obancer7, repreeentlng a ooapletel7 sealed 17stea 

ot law running parallel with, and trequentl1 in oppoe1t1on 

to, the ayetem or common law. In JeV11h law, equitJ waa 

never developed into &Jl1 species or reoogni~ed •1etem but 

alW&J• remained a fixed and necessary part or law, ltaelt. 



Thus ve t1nd that Jev1ah equity vaa l) admin11tered 

bJ the regular courts aa 2) a part or 1ub1tant1Te law, that 

it 3) aubaerved the rights or 1nd1v1duala, and that 1t •) 

never developed into a unique system or 1ts ovn, 1n which 

tour respects, cumulatively considered, it d1ttered troa 

all other comparable systems. It will be the thee11 or 

this eea&J to demonstrate that, reduced to ultimates, the 

entire bodJ or Jev1sh law was, in autstance, but a system 

ot equity jurisprudence. 

2, Rel1g1oua Law and Eauitr in Jevilh Juri1prud1po1 

While law and equity are -qne in Jewish Jur1aprudenoe, 

nonetheless, as opposed to them both, we have the unique 

phenomenon ot religioua law. Thia latter law govern• all 

aattera rel~ting to ritual. purity and cult, and should not 

be contused with religion 1n the broader aoceptat1on ot the 

word. The religious law, w1tb wh1oh th11 eeeay "111 not be 

concerned, vaa conatituted 1nto a aelt-conta1ned 11etea and 

the rule waa laid down again and again that 1 t bore no r1-

lationah1p to the ordinary 17stem or law eTen to the point 

ot arguing by analogy as between the one and the other. It 

anything, 1t oan be said that the religious law vaa tar 

more r1g1d than the ordinary law, to a degree, in tact, 

where it would appear that 1t does not contain the al1ght-

eat auggeat1on ot an)' m1t1gat1ng taotor or equitable 1ntluenoe. 

_J 
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Despite the foregoing, however, 1n that cult prao­

t1ce oonetltuted sc important a part ln the 11vee of the 

people, it is to be expected that certain aspects ot cult, 

eepec1ally ln terms of offerings and tithe•, ahou.ld r1nd 

their •-1 into the litigation ar1e1ng out ot ordinary law. 

Where this occurs, the two elements or the action are in­

variably severed, and onlf ao much or oultio matter• are 

considered 1n terms or ordinary law a• are amenable to 

that law in terms or contract, tort, domeet1o relation• 

and the like. In eupport or these contention•, the entire 

body or JeV1eh Lav l!l maeae m1gbt well be cited s1noe the 

problem 1a or such repeated occurenoe, 

3, The Ent1re Bod.y or JeV1.sh LI• aa a Sxstem or p;au1tz 

It is an h1etor1c tact that during the Golden Age 

or JeV1.ah legal development, the Jeva themaelvea were aub­

aerv1ent to foreign power, more part1cularl1 the Romana on 
-

the one hand and the Pera1an• and the1r aucoeaeora on the 

other. It 11 the more remarkable, therefore, that Jewish 

law above praot1call7 no traoee or foreign influence, al­

beit even a cursory reading or Talmud make• 1t man1teet 

that the Jews were well acquainted With the lava ot the 

controlling tore1gn Jur1ad1ot1ona. Honetbeleae, the 

dictum 1• proverbial tbat the lav _ o~ tbe rul.1ng power 1• 

even tor the Jew, the controlling law, it tor no other 

reason than as a matter or realistic practicality. How, 



however, 11 tb1a dictum to be underetoodf 

In a 41ecu111on of the d1trerencea 1n law and ou1toa 

•• between Jewa and non-Jews ln oonJunction w1tb determin­

ing title to certain lost propert7, the foregoing dictum 

ia repeated (B.l.113b)1• Raba arguea that 1t 1e valid 

Jelfish law and cite• by way or example certain tree• wh1oh 

were felled by the government without coneent of the1r 

owners tor the oonstruct1on or br1dge1, wh1ob were treel.7 

ueed by the Jev11h populace. Under Jew1ah law, 1uch gov­

ernmental action would have been d1acr1minator1 and viola­

tive ot the principle or equal protection ~t the law1, and 

all per1on1 using the bridges would, ·.11 oont1raing the 

government'• illegal action, make themeelvea, technicallJ 

at least, Joint tort teaeors with the government - certainl1 

on moral or equitable grounds - and yet 1uch pereone are not 

deemed to be wrong doera, trom which 1t can be oonoluded 

that the government 1e action, while contravening Jew11h law, 

le not considered illegal by it, a1noe the law or the state 

ia recognized by Jewiah law to be binding. Abe.ye attaok1 

th1• reasoning on the ground that 1t might well be that the 

original owners or the timber llad abandoned their right 

thereto and in doing ao had conferred legal title upon the 

government, eo that, wb.ile the lui tia1 taking might have 

been illegal, nonetbeleee the aubaequent holding and u1e 

would have been lawtul. But, objects Raba, 1r the original 

1 
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taking was unlawful, why should the owners have abandoned 

their right•' The presumption would appear illogical. 87 

va;r or rebuttal a turtber argument le brought tol'Vard to 

the etfeot that while the state certainly baa the polio• 

power to exercise the right ot eminent domain and condem­

nation, the illegality would lie in levying exclueivel7 

upon the trees or one locale, inetead of errecting an 

equitable apportionment or the levy throughout the area, 

and herein lies the element or discrimination. It 11 

asked, however, whether the levy wa1 etreoted by the go•ern­

ment at.£ 1.1 in this illegal taehion or only by the dul.y 

constituted authorities or the 1tate. Thia question 1• 

brushed aside on the grounda that the authoritiea, a1 

agente, act tor the state, and the state 1s therefore ree­

pona1qle tor their official act1on1. The question thu• . 
remain• aa to how the law or the tore1gn 1tate, when in 

derogation or Jewiah law, can still be binding under Jew­

ish law, and the resolution or tbe problem aeema moat re­

vealing. 

It i• held that under both Jewiah and roreign law 

the baaio Rot or the 1tate was legal and the illegalit7 

lay in the method by which it waa oomm1tted, viz. by 

placing the entire burden upon the resident• or one por­

tion or the area inatead or apportioning the burden tbrongh­

out. Thi• illegality; bow&ver, 11 apparent and not aotual, 
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elnce Juat1oe can be etteoted by recouree to JeVi•h 

courta where the original ovnere ot the timber can ooa­

pel all other propert1 owners v1thin the area to re­

imbur•e them tor their loee on a pro tanto basis. 

It ia clear that thla ruling 1e founded vboll7 

on equit1 and 1• oloeely akin to the remed.1 ot contri­

bution recognized by Anglo-American equ1t1 Jur11prudence. 

Indeed, a oloee parallel le seen in the ca•e ot Willaon 

v. Ioyer (1914) 18A Cal.369, 1•3 P.694, L.R.A. 191C8• 

981. where a tenant 1n common, having paid taxes and 

other expenses tor the benetlt or the common property, 

vae entitled to contribution trom hie oo-tenante. 

In the caee or the timber, therefore, we 1ee Jev1ab 

law giving equitable rel1et trom the r1gor1 or the foreign 

1yatem or Jur11prudence, 1n a relationeb1p 1n vhicb 1t 

would appear that the rore1gn law ia law in tull accord­

ance with JeW1ah dictum, but the Jewish law 1a equit1. 

'· zxclue1ve EqU1tY Jur11d1ct1on ot Court• in Pf1eat1nt 

While the preceding oaae would aeem to indicate 

that Jew1ah law 1a equity in terms or external law, yet 

Within the bodJ ot Jevleh law itself, the following 

gives evidence that the Babylonian Oourte were devoid ot 

eqult1 Juri1d1ot1on, th••• being vested exclus1vel1 1n 

the Palestinian Oourts. 
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The lex tal1on11 1a interpreted 1n JeWiah law in 

terms ot monetary damages. L1ab11ity 1n oase1 ot per­

sonal 1nJul'1 are measured by deprec1ation, pain, medical 

ezpeneee, loss or t1me and degradation. (B.K.8~b). 'l'h1• 

last 1a unique 1n Jew1ab law, and more v111 be remarked 

thereon hereafter, but 1n br1er, degradatlon 11 the eut­

ter1ng occaa1oned by being held up to publ1o r1d1oule 

by reason or pbye1cal detect flowing trom the autter1ng 

ot personal 1nJur1ea. To tb1e extent it may be looked 

upon ae a spec1ea or defamation effected by act rather 

than by word. Clearly the determination or damage1 re­

aul t1ng trom auch 1nJury cannot be determined b7 an or­

dinary law court, and such, indeed, va1 the Jev1ah Court 

at Babylon, holding 1te power der1vat1Yel7 through autho­

rity or the court at Palestine. B1 the same token, 1n 

the absence ot penal 1tatutea, the court at Bab1lon could 

not impose tlnea 1n criminal cases. 

The Jurisdict1onal 11m1ts ot the Babylonian Court 
. 2 

are well summarized in ita own worda (B.I.8~) 1It muat 

therefore be aa1d that we act as their (1.e. THE PALES­

TINIAN COURT) agents only in a matter vblch 1• or frequent 

occurence and where actual aonetary 1011 11 involved, 

vbereaa in a matter or trequent occurenoe but where no 

actual monetary lose 1e involved, or again 1n a matter not 

ot frequent ooourence, though where monetary loaa 11 1n-
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YolYed, we cannot act aa their agent• ••• 8i•1larl1 1n 

respect or degradation, though it 1• or frequent oocur­

renoe, a1noe it involves no actual monetary 10•1, we 

cannot aot ae their agenta.• 

From this it 1• olear that the Babylonian Court 

was limited 1n 1ta Jur1ed1ct1on to that which was ordin­

ar, and certain but oould not go be1ond th1e 11•it, nor 

oould 1t exerolse undue discretion. 8o alao the English 

Oourt ot Chancery lett auoh matters to the Courts ot 

Common Lav, reserving to 1taelt vbat vae termed •extra­

ordinary Jur1adiot1on1 with the widest poae1ble power• 

or exercising Judicial u1acret1on. To this extent the 

Palestinian Court would seem akin to the English Court 

ot Chancery, albeit the former could also hear all oauaea 

vb.1.oh vere proper to the Jur1ed1otion ot the Babylonian 

Court aa vell. It then, aa the caaes prove, the Bab7lon­

ian Court did have aome ~eaaure or equity Jur1ediot1on, 

th1a vas nonetheleee 11•1ted aa 1e the caae in many of 

our Amer1oan interior courts at the present day; it va1, 

in br1et, that apec1ea or equity known to the ancient 

courte or common law aa referred to above, where it vas 

almost 1apoae1ble to detel'lll1ne where law oea1ed and 

equity began. 
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O· Rfl.1g1on 1n the Bod..y ot Ord1nary Jewilh La• 
To the extent tbat equ1 ty 11 eth1os, and to the 

extent that on the practical plane or existence rel1g1on 

and ethics cannot be separated, lt 1a not aurpr1a1ng that 

oerta1n elements or religion should have round tbe1r WaJ 

into ordinary civil and cr1a1nal Jewish law. 

According to the Miahna (B.1.32&) it two persona 

collide with resultant inJUl7 while passing along th• 

public way, neither is liable tor damages, whether both 

were running or but one waa running wb1le the other waa 

walking. The court ra1aea the obvious question: 1It in 

the caae where one wa1 running and tbe other walking there 

11 no liability, could there be any doubt where both ot 

them are runningt•3 Yet the rule 1a stated to cover both 

in1tanoea. lfh1? The court rule• aa tollowa: 1Where one 

was running and the other walking there ia no liab111t7; 

provided, however, it was on a Sabbath eve before aunaet. 

For it on a weekday, one ran and the other walked, there 

would be liability. It both ran, even it 1t were a week­

day, there would be no liability.•' 

rrom this 1t follows, that baste and eagerneaa to 

tult1ll one'• religious obligations to prepare tor the 

Sabbath toll the operation or the ordinary law covering 

liability tor negligence. Certainly this ls an equitable 
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ruling rounded upon the appl1oat1on or the Law or God. 

The foregoing element becomes man1teat in another 

case where the M1abna bolds that a dealer in wine or 011, 

bav1ng poured out the 11qu1d into the purchaeer•a con­

tainer, auat tbereatter allow three additional drope to 

fall troa the aide or bis veeeel into that or the bt11er, 

but the Miabna adds that this doea not apply to tbe or­

d1nar7 abopkeeper, to wh1cb R. Judah orypt1call7 adda 

that one 1e exempt trom allowing the drop• to tall on 

Sabbath eve toward dusk. 

The problem presented itself to the court (B.B.87b) 

ae to whether R. Judah'• atatement ie intended to exempt 

all persona on the eve ot the Sabbath rrom the rule of 

the three drops, or whether 1t 11 intended to l11Dit the 

exemption allowed to shopkeepers solely to Sabbath eve. 

Here there is a oontl1ot or ethical or religioua 

or equitable pr1no1plea. It the statement ot R. Judah 

appl1ea univeraall7, we bave a recapitulation ot the rul­

ing in the laat case but at the aame time the danger 1• 

run ot encouraging abort measurea. Ir on the other hand, 

the shopkeeper 1e treated as any other dealer except on 

the ••• ot the Sabbath, that danger ia greatly lll1n1m1&e4 

and there 1a, further, an encouragement held out to the 

general populace to make their Sabbath preparat1ona with 
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a m1n1aum or delay. It waa ruled: 1A ebopkeeper, on 

Sabbath eve at du1k , 1• exempt, beoauae a shopkeeper 

1e much occupied. 1 6 Froa th1a 1t 1• clear that none 

are exempt trom the rule or the three dropa except ahop­

keepera, and they only at the one time stated. 

A third caae, aleo relative to the Sabbath, but 

1n another connectlon, ia inatruct1ve. R. El1ezer had 

lald down the rule that t1tle to real property could 

only be acquired b7 payment, pos1ea11on or a valid deed 

or ueacapt1on, and to personality b7 actual or •111bollo 

poaseealon. From the Ten Commandment• 1t 1a alao clear 
- - - - ---------"""---- ------

that all legal tranaact1ona on the Sabbath are 1mpoaa1ble. 

Yet we find R. Levi (B.B.156b) ruling as follows : 1Ao-

qu1a1 t1on may be acquired rrom a dy1ng man even on the 

Sabbath, but not 1n cona1derat1on or R. El.1e&er'a view, 

but to the poa1ib111t7 tbat the man•a peace ot mind might 

be d1etu~bed.•8 Thla can be explained aa hav1ng been 

prompted b7 the tear that had the rlgbt not been allowed 

the d71ng man to dispose or hi• property, the aubaequent 

agltatJ.on he may have exper1enced could well haeten h11 

death, and as an equitable pr1nc1ple the law 11 well 1ettled 

that the saving or a 11te take• precedence over all iawa 

tor Sabbath obaervance. It ahould be explained that tbi1 

aatter arose 1n connection with a dlaouaeion or the val1d-

1t7 or R. El.1ezer 1a v1ew over againat the doctrine that the 
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verbal te1tamentar1 1natruct1one of the dying are autt1-

o1ent to vest title in tbe named benetioiarie•. In the 

M11bna folloV1ng, the matter is resolved, w1 th the help 

ot the Gemara immediately thereafter. It ii held that 

since one cannot legally write on the Sabbath and e1noe 

the needs of the dying in th1a respect are urgent, the 

verbal testament will be deemed valid. From tb11 it 1• 

argued that 1t it la valid at any time (the Sabbath), 1 t 

1hould be valid at all timea, (weekd&J• included), 11noe 

olearl7, whatever la allowed on Sabbath 1a A rort1or1 

allowable on veekd91a. 

6, R!l1g1oue Ieauee 1n Ordinary Jewish 14w 

At the time of the iniquitous fiecua Judaiou1 un­

der Veapaa1an, the impost was collected by •tax farmere•, 

who, under Jewish law, were placed 1n one category witb 

thieves and robbers. To protect the people from their 

rapacity any method or legal caeuiatry and even !alee 

atatements were allowed by Jewish law in dealing with 

thea. R. Ishmael thereupon propounded a ruling that in 

&n1 action aa between these apeoif1c non-Jews and Jewa, 

the Jew must be made to prevail, by applying either Jew-

1ah law or the law of the non-Jew, whichever would erreot 

that end. While in complete harmc,n7 vi.th the purpoaea of 

R. Ishmael, R. Akiba, who was even then aeeking to 1t1r up 
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a revolt aga1nat the cruel and oppreea1ve Roman power, 

nonetheleaa disagreed sharply w1th the methods R. Iatuaael 

propoeed, 1n that auoh methods, aooord1ng to At1ba, oon-

atl tuted a Profanation or the D1v1ne Name. He 1t1gmat1zed 

this epec1es or procedure as robbery and etated (B.~.ll3a): 

11fhenoe can we learn that robbery or a non-Jew 11 forbidden? 

From the e1gnit1cant words: 1At'ter that he le sold be 11181 

be redeemed again', which implies that he could not with­

draw and leave h1m. You might then say that he ~ de­

aand an exhorb1tant IWD tor him? No, since it 1a11: 'And 

7e shall reckon with h1m that bought him' to empha11ze 

that he must be very preolse 1n making the Yaluat1on with 

him wbo had bought him.,? 

Thus we t1nd, that even ln t1mee or unepeakable 

etrese, when the lav lent 1teelr to ch1cane17 1n the na­

tional interest, equity, through Ak1ba, intervened on be­

half or the non-Jew, rounding 1teelt upon atr1otl.J re­

lig1oue cone1derat1one. Unlike the preoedlng ca1e1, here 

we a.re not dealing with a apee1t1o religious matter ••­

bedded in the body or the law, nor are we ualng a apeo1-

tioa11J rel1g1oua type or reasoning, •• in ca1e1 wb1oh 

"111 be cone1dered hereafter, but here there 11 a deliber­

ate 1ns1nuat1on or a religious 1aaue into a oaae which 11 

otherw1ae devoid or equitable overtone•. 

In a oaee in which an agent acted oontr&l')' to in-
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atruotiona in the matter or a purchase, the question 1• 

raised aa to the liability or the principal. A parallel 

1• drawn in the instance or a householder , who, by law, 

1• empowered to act ae agent 1n dealing V1tb the po1ae11-

ion1 or h11 wire and children , and who conaeoratee all 

property lying within hie power ot control to the Temple. 

Would such an act ot conaecrat1on extend to the 1nclu11on 

or the garmente or h1a dependents? Abaye remark• (B.K.l02b): 

• ••• no man waild in hie mind include the gar~enta or h11 

v1.te and children aa th1a would create ill-teellng.•8 Suob 

an intent would not be presumed by the court ainoe h11 

act of consecration would, 1n tact, become a profanation. 

R. Abba thereupon adds: •one who declares ble po11e1eion1 

consecrated le regarded aa having rrom the very beginning 

tranaf erred the owner1h1p ot the garment• or hie Vite and 

children to them.•9 Thus it la ruled that where the agent 

manifestly and grossly exceeds b1a authority, there ia a 

novatlon in the contract ot purchase and the agent ls eub­

rogated to the position or principal and hie principal 11 

absolved or 11ab111ty. 

Here, again, we find a religious 111ue l1terall7 

torced into a case where it properly does not belong 10 

that, by the very force or the conception• or conaecrat1on 

and profanation, the court may be led to an equitable and 

Juat decla1on. 
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7, Etbioe in the Body ot Jewish La" 

While the following is Aggada rather than ffelaoh&, 

it 18 valuable 1n det1n1ng an attitude aa1uaed 10 J1w11h 

legal o1roles. 1Rab Judah said: He who wishes to bt p1ou1 

must fulfill the lava ot Ht&1kin. But Raba aaid: The 

matters or Abotb. 8t1ll others said: The .. tter1 ot 

Berakotb, 1 (B.l.30a). 10 

A• Nez1k1n baa to do with the malting or restitution 

ror 1nJury to person and property, we see here tbat there 

wae a 1trong view that the very bue1neaa or the law courts 

was deemed to tult111 a religiou1 purpoae and an ethical 

end. Law, by it• very nature, 1e ltee~r equity. Slnot 

Aboth i8 called by some the 'handbook ot Je"18h ethic•• 

and 1e construed by others aa a manual ot inatruct1on tor 

law students and Judges, the same oonclu1lon can be drawn 

aa rrom the mentioning or Nez1kin. A.I ror Berakoth, here 

we have the •ubatance or bleaa1nga, expreaa1ona or man di­

rected toward God, and perhaps the 1mpl1cat1on 18 that tbe 

law court ahould be deemed a temple and the admin1atrat1on 

ot Justice, 1teelt a divine service. Vhat th1e passage 

olearl1 1hows, however, 18 that 1n the Jewieh mind, law, 

religion and eth1ca are lnextrloably 1ntertw1ntd; and 

equity, 11 bu~ the 1mpoe1t1on or religion and ethic• upon 

the crude tabrlo ot law, - the overl111ng ot Right upon 

the ola1me or rlghts. 



19 

8, Ethical Ieeuee 1n Jev11h J4v 

The exprea1ion repeatedlJ occura •be7ond the 11n• 

or law• (B,k,99b et al. ), 11 1ndicat1•e ot that vh1ch 11ee 

be7ond the narrow conr1ne1 ot what the Romani vould de­

nominate Jue and what 1n substance vould constitute 

aegu1tae. Indeed, Pror. Harcus Jaetrov 1n h1s D1ct1onarz 

bas not the alightest hes1tanc1 1n rendering the entire 

expreea1on into Englieh by the uae ot the aingle vord: 

e~uity. Ita practical application vould eeem to make 1t 

~·lear that the term refers t o that which the law, 1n it• 

narrover sense, would deny or 1gnore, but which the man­

dates ot ethic• brand as 1mperst1ve. 

R. Ch1yya, acting 1n good ta1th, ruled in a certain 

case that a suspect coin vas good, whereas 1t later proved 

to be counterfeit. When, thereafter, the unfortunate 

holder or the coin again brought 1t before him, he ex­

changed it tor a valid co1n out or h1s own pocket, al­

though, under the law, having ruled ln good faith and Vi.th 

tull knowledge or the legal issues involved, he would not 

have been liable tor the 1ncorreotneaa ot h1e ruling. The 

explanat1on 1s that he acted 'beyond the line or law• (BI 

9gb - last line) •on the principle learned by R. Joseph: 

'And shalt •bow them• means the way to l1ve: 'the way• 

means deeds ot loving kindness; 'they must walk' meana 

the v1e1ta t 1on of the sick; twhere1n means burial; 'and 
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the work' means the law; 'which they must do' means beyond 

the line ot law.•12 Certainly, despite the legal exemption, 

R. Cbiyya was equ1tably liable to make good the 1011 which 

his 1ncorreot ruling bad oooae1oned. 

In a e1m1lar veln we rind the rollOWing (B.M. 24b) 

which scaroel1 requ1ree comment. 1Rab Judah once tolloved 

Mar Samuel into a street of whole-meal dealera and he asked 

h1m: What if one round a purae beret He answered: It would 

belong to the tinder. What it an Ierael1te came and in­

dicated an 1dent1fioat1on aark? He answered: Be would 

have to retum 1t. (ARE) both (THESE VIEWS CORRECT)' Be 

answered : Beyond the line or law. Thua the rather or Samuel 

round some asaea in the deaert, and he returned tbea to 

their owner atter a year or twelve months. Beyond the line 
13 ot law.• Here, too, equ1t7 ia aeen to dictate vb.at the 

law itself does not require. 

One ie required by law to aaels t another in loading 

and unloading bundles , provided this 1a oonaiatent vi.th 

one's own dignity, as determined by whether one would do 

such work on one's own behalf. We are told that R. Ishmael 

b. R. Jose, although an elder tor whom it vaa undignified to 

help another to load, nonetheleea telt h1meelf under an ob­

ligation to do so. Thla is explained by a restatement ot 

R. Joseph'• interpretation or Scripture as quoted above. 
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The arg-.iment then continues (B.M.30b): 'The .Maater 1a1d: 

'They must wallt' - tb11 refers to sick v1s1t1ng. But 

that 1• tbe practice of deeds ot loving k1ndnea11 That 

la necessary only 1n respect or one•e atf1n1ty; tor a 

,_ster said: A man's atf1n1ty takes away a a1xt1eth ot 

b1s 1llneas - yet even so he must visit h1m. 'Therein' 

- to burial. But that le identical with the practice of 

deeds of l O'f1ngk1ndne11. That 1 s neceaaary only in re1-

pect or an old man tor whom it 1• und1gn1t1ed. 'That 

the1 shall do• - thla means beyond the line or law. •1" 

It ahould be explained that the reference to one's at­

t1nity refers to one born under the a.me or a a1m1lar 

zodiacal configuration. The passage continue• w1tb the 

mo1t a1gn1ticant statement: •ror R. Jochanon aa1d: Jeru­

salem waa deatroyed only because they gave Judgment• there­

in in accordance with law. Were tbe1 then to have Judged 

in accordance with untrained Jur1ate' Sa, rather: Because 

they baaed their Judgment• upon law and d1d not go beyond 

the line ot law. (equ1ty)•16 No statement could more 1trong­

ly underscore the 1aportance ot equity 1n Jew1ab Jur11-

prudence than th1e. 

The classic, and no doubt most celebrated, example 

or the appl1cat1on or equity ln Jewish law 18 here ••t 
forth 1n rull (B.M.~a): 'Some porters broke a barrel ot 

wine belonging to Rabbah b. R. Huna. Thereupon he 1e1zed 
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their garments. They went and complained to Rab. 'Return 

their garments to them 1 , be ordered. 'Ia that the law• 

he enqu1red. 'Even 10, 1 he rejoined; •That tbou 11181••t 

walk in the W&f or good men.•• Their garments having 

been returned, they obaerved: 1We are poor men, baTe work­

ed all da7, and are in need. Are we to receive nothing?' 

•Go and pay them, 1 he ordered. 'Is that the law?' he 

asked. 'Even ao', was his reply, ••and keep the path ot 

the r1ghteoua.••M16 Clearly the emplo7er-detendant in 

this case ·was legallr entitled to damagea by reaeon or 

the loea suffered by h1m through the negligence or th• 

pla1ntitta and had a right to attach the pla1ntitta• 

property. Still, the peculiar circumatancea of the caae 

were euoh, that equity here intervened to erreot Juat1oe 

clearly outeide or the prov1a1one of law. 

In Rome, only the 22!!a ~ c1t1zen of the Cit:J 

could have recourse to the Praetor Urbanus and t.be special 

remedies or the leg1a act1on1e, wh1oh were exolue1vely h1a 

to apply. How much more universal and democratic were the 

Jewish courts 1n their attitude toward non-Jewa generall71 

•a. Meir used to eay: Whence oan we learn that even where 

a non-Jew oocup1ea himself with the study or Torah, he 11 

equal to the High Priest? We f1nd 1t stated: • ••• wh1oh it 

a man do he shall live 1n them'. It doea not·~ = 'pr1eata, 

lev1tea and Iarael1tee 1 -t>ut •a man' which above that even 
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11 equal to the H1gh Priest.• (B.X.~8a,) (8anh. 69a)l7 

In oonnection with the roregc1ng, Talmud recount• 

that a Commission was sent from Rome to investigate the 

merits or Jewish law. At the conclusion of their atud7 

they reported favorably upon it except tor the one point 

that where the ox of a Canaanite gores that or an Israel-

ite, the Canaanite is liable tor rull damages, regardle11 

ot oiroumatancee Which would ordinarily allow the payment 

ot but halt-damagea,* whereas if the Canaanit'• ox eutters 

goring by the ox or an Israelite, no liability 1s 1pelled 

out. Thia, to the Romana, seemed highly inequ1teole. 

Elsewhere the rule ia explained on the grounds that a1noe 

the Canaanites rerueed, aave under oompulaion, to reoogn1ze 

the validity or JeWiah law, the law would acoord1ngly not 

atep 1n to take them under it• protection, but would instead 

appl7 Oanaanitish law 1n dealing with them, mutat1e mutan41 ... 

The liberality and humanity or Jewish law, as also 

the high calibre or its Judges, is well illustrated by the 

enau1ng passage (B.K.87a): 'R. Judah aaye: A blind person 1• 

not eubJect to degradation. ao also did R. Judah exempt him 

rrom all commandments stated 1n Torah ••• R. Joseph 1tated: It 

• It the ox were A .A 
.. Bee Jeruealem Talmud. 



1omeone would tell ae that the Lav 1a 1n accordance w1th 

R. Judab who declared that a blind pereon la exempt trom 

the commandments, I would make a restive ooca1ion tor our 

Rabble, because, though I am not enJoined, I atill per-
18 

tora oom.mandment1.• The tull understanding or the fore-

going ia onl1 possible when it is understood that R. Joaeph 

was himself blind. It w111 also be noticed that 11noe the 

blind alread;y sutrer from a pb1aioal defect, which cute 

them oft from the rights which tbe7 would otherwiee enJ07 

under the law covering degrrdat1on, reterred to above, tb•1 

are, by the ea.me token, re1ieved ot dut1ea. Tb.11 11 moat 

equitable. Thia 1• one or the rare 1natance1 Where equit7 

baa invaded the realm or strictly rel1g1oue law. 

In B.X.ll3b tt. an unresolved moot que1tlon with 

intere1t1ng equitable implications ia raised. Under Jev-

1ah law no Judgment tor the payment or money is valid baeed 

on the evidence or lees than two competent Witneaeee. The 

law also requires ot a man, that if be knova evidence that 

will tavor a litigant he ia under an obligat1on to come for­

ward and te1tif7. Nonetheless 1t 11 held that Where a vlt­

neaa, being a Jew, knowa evidence favoring a non-Jewish 

litigant before a non-Jev1sh court and goes into that court 

to teat1r1 against a Jev1sb litigant, he i1 1ubJeot to being 

placed under a ban tor the reason that Jewish law cona1der1 

the Judgment or the non-Jenab court to be illegal, since 
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ne1a and hence ia unJuat. It the rore1gn court, deep1te 

1ta acceptance or but one w1tneae, nonetheleaa, 1n tb• 

particular case at bar, accepta the teat1mo111 ot two wit­

neasea, the Jew1ab law will recognize the validity ot th• 

procedure and tbe torego1ng rule will be 1nappl1cable. 

The general rule will apply to the interior Per11an courts 

but not to the Per1ian Circuit Court because ot the high 

regard 1n which that court 11 held by JeVieh law b7 reaaon 

ot the Juatneaa and c1rcwnspectlon or the members o~ 1ta 

bench. There 1t 1• held that they are eo caretul 1n aa­

certa1n1ng the character and ored1bilit1 or v1tne11e1, 

that one vi tneaa may well be the equivalent or two. EYen 

10, the Rabbi• are reluctant to accept thia mod1ticat1on 

ot the general rule and the question 1a raiaed vb.ether it 

1e proper tor a prominent Jew to teatit7 aa 1011 w1tne1a 

before e•en that court. Oona1dering hie Yery prominence, 

hove•er, would he not be placing h1maelt in Jeopar~ in 

the eyea ot the Peratan government 1t he tailed to teat1ty, 

tor vh1oh reason in tb,e interests ot hie personal aatet1 

and well-being, would it not oe more equitable on the part 

or the Rabbi• it the1 permitted him to aubm1t hi• ev1dencet 

The problem, •• atated, 11 undecided. 

It waa eet rorth above that ae between rel1gioue and 

ordinar7 law, under the 11et.em or Je1f1.ah Jur1aprudenoe, 
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there is a sharp di oho to111. Nov the ord1nar1 law 1tate1 

that the finder or any lost documents ieaued b7 a court 

ot law, •uat, pertoroe return them. It ha• been deter­

mined that thle certainly retera to recorda ot pleadings. 

By every right it should alao apply to a bill or divorce­

ment, duly endoraed by the court. Thia indeed was the 

ultimate dec1a1on or the court. Nonetheleaa, in the 

courae ot the argument we find R. Amram turning to Rabbah 

and asking (B . M. 20b) : •How doea the Mast er derive a law 

relating to a religious prohibition from a civil lav?119 

The implication here 18 tha t the question or the deter­

mination or the validity of a divorce la essentially a 

moral and relig1oue question, and that while the document, 

itaelr, as one relating to domestic relat1ona , clearly 

within the purview or the civil courts adm1n1ater1ng or­

d1nar1 law, should be treated on a level with documents 

relating to 0011JDercial transactions and the like, still, 

by reaaon or the eaaential a11bJec t matter, the document 

should be deemed at beat to be quae1-rel1g1oua so that 

the ordinary rules or law Will not apply thereto. 

9, Etb1cal apd Rel1g1oue Reasoning 1q Je!!1ah L&• 
Jewish law torb1da the castration ot bull• and oon-

1trues this prohibition to extend not onl1 to acta ot 

oaatrat1on performed by Ierael1tee but to 1uoh acts when 

performed by Ara.means as well, e1nce thla la deemed tear-
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t1ona •or Noah' applicable to all mankind. Many Jev1ab 

farmers, desiring oxen, would arrange with Aramean1 to 

execute a fraudulant theft, castrate the cattle ao 

atolen, and then effect a reco•er7. R. Papa held that 

tb1a vaa illegal tor Israelite and Araaean alike 11noe 

the Israelite violated the biblical precept: 1Ye ahall 

not put a stumbling block before the blind, 1 1.e. lead 

the Aramean into the performance or a vrongtul act. The 

question Of penal '4,J had then tO be 4eterm1ned. 110¥ I 

Raba thought to interpret: They auat be sold tor slaugh­

ter. Thereupon Aba1e said to him: It is sufficient that 

1ou have penalized them to aell. 1 (8.M.;Ob) 20 Needle•• to 

aay, cattle 1old tor mea t, brought a lea• market price 

than that sold aa draft animals. 

In this example we aee not only an extension or law 

to include an acces1017 before the fact in culpability, 

but we aee, aa well, 1n the words or Abaye, the strict 

Juatlce or the law, tempered by considerations or mercy. 

To Abaye it vaa autf1c1ent t hat the vrong-doer va1 dep­

rived or the fruit or his illegal act 07 being denied the 

uae or the oxen. It goes without aa71ng that the Jeviah 

court could exercise no criminal jurisdiction over the 

Aramean, the actual perpetrator or the act. 
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Joint owner1 or realt1 oan eaplo1 the freehold in 

no way without perm1saion ot the other Joint owner or 

ownere. 1R. Joohanon 1aid 1n the name or R. Bana•ab: 

Joint owners or a court7ard can atop one another trom 

ua1ng the oourt7ard tor Al11 purpoae, 1ave that or launder­

ing, elnce 1t 1• not tit that the daughters ot I1rael 

lhould expose themaelvea to public view while laundering. 

It ia written: 'Re that lhuttetb hi• eyea troa looking 

upon evil' and R. Cb111a b . Abba 1a1d: Thle rerera to a 

IUD who does not look at the women when they are .... aunder-

1ng. How are we to understand th1•? Ir there 1• another 

road, then he 18 wicked. It there ie no other road, bow 

oan he help himself? We auppoae that there 1a no other 

road and even eo 1t 18 incumbent on b1m to oonatr&1n him-. 
aelt.• (B.B.67b)21 

Here tbe general rule or law i• given an exception 

1n the interests or atrict morality. The presumption in 

t he last aentenoe, moreover, 1a one 1n tavor of the moral 

1ntegri ty or the ordinary man, and, as such, is highly re­

vealing. Elaewbere in Talaud, reference ia also made to 

th1a exception to the genera.l rule or lav. 

The 1ncorr1g1ble cr1.m1nal waa not unknown to Jevlah 

law. The criminal, who was twice flagellated and then oom­

m1 tted a third crime, was placed in a cell and ted t1rat 
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on water, to ahr1nk the lining or hie alimentary tract, 

and then on barley bread until hls stomach burst. Tech­

nically, tbla was not considered public executlon. Tb• 

questlon la ralaed as to whether tbie 1e equitable. £o­

cord1ng to one view, the moral deprav1 ty of tbe criminal 

1• auch that he ls alreaC, aubJect to being cut ott b7 

the Hand or God and hence under a divine sentence or death, 

Whence the action or the court merely acceleratea hie death. 

R. Jacob could not accept this reasoning. He remark• 

(Sanh.8lb): •come, I shall 1nterpret 1t to 7ou. Thia 

treats or flagellation tor one crime involving divine 

pun1ahment (BUT REPEATED TWICE); where there are two or 

three different crimes each involving divine punishment, 

1t may merely be his desire to experience crime, and not 
22 a complete abandonment thereto.• According to this len-

ient interpretation, R. Jacob holds out hope tor the cri­

m1nal' s regeneration and reform "1th the ultimate purpose 

ot returning him as a useful member or aociet7 - an 1Dter­

pretatlon vh1ch clearly evades the rigor or the lav. 

In the main, the sages or Israel enJ01ed an extremely 

enlightened attitude toward cr1mlnal1t1 in general, and, 

capital punishment in particular. The following passage 

trom Mak. 7a clarifies the point: 

'A SANHEDRIN THAT EFFECTS AN EXECUTION ORCE IN SEVEN 

YEARS IS BRANDED A DESTRUCTIVE TRIBUNAL; R. ELIEZER B. AZARIAH 
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SAYS: ONCE IN SEVENTI YEARS. The question vaa raleed 

whether 1t wae meant: one death sentence 1n aeYent, 7ea.rs 

branded the Sanhedrin a destructive tribunal; or that 1t 

ord1nar1ly happened cut once 1n 1event1 7eare. !he que1-

t1on stand1:. R. TARFON AND R. AKIBA all: .aRE VI ME»-

3::RS OF A SAH!IEDRIN, NO PERSON WOULD EVER ~E PUT TO DEATH. 

How could they glve errect to that' aoth R. Jochanon and 

R. Eleaur auggested that Ule v1 tnesaes mlg.ht be ~lied 

V1th questions auch as: D1d 7ou take note vhether tile 

v1ct1m vat su.trer1ng rrom aome ratal at!ect1on or va1 

he perrecti., heal tbyT R. Aan1 aa1d: And a!loulci the repl7 

be 'Perrectl7 healtbJ, 1 tne1 might ru.ru:er ~e ea0arra1aed 

by asking: 1X.,be the svord onlJ' aeYered AD internal le11on? 1~ 

Certa1nl1 the desire vae to avoid t.he necea•itJ' ot 

1.spo11ng the deE.th eentence. ~oreover, note the dea1re 

to ascertain extenuating c1r~st.a..Dcee. 

I~ civil lav ve rind several ease• decided upon the 

words of !>euteronocy 6:18: 1kd t!lou s:l&lt =.c tr.at vhlch 

1• right and good. 1 T.::1s r orae the f ou.Ld.at1on o~ the Jev-

1ah concept or an equity o! re~eEpt1o~. In this connec­

t1~n, accord1ngl7, the Jev1.1h lav 1e extre&el.7 llber&l. Ve 

re&.d (B. X. ~66 }: ''ft.e Nehardeans •at: I>11tra1ned propert, 

v1t~ a legally r1xed valUbtlon 1s returnable until twelve 

11erJtba. Jutemar sa!~: 'rnough I ~ ot Je.ba.r~a, I holC. tr.at 



Where a f1eld is pu: llJ: :'or ea:e, .;e;;!.sr: l a•· gi\·es 

right (cal l ed the r1 ~tt of ~re-e~~ticn) , csn the proJ:ercy 

be sold t o ano ;;r:er. I n this c ::nr.ec t1on lie f~ :ld (B . Y.. l OSa ) : 

":U.b Judah said i r. Rab's name: If ::r.e takee ~ossession 

be:.,.·ee:-. c r otc.ere or pRrtr.ers , !le 1 s an 1n:;::uder.-;; man, yet 

~ar.~c: be re~oved . R. Nacnr:an sa1~ : ::Ven ~e, also, car. 

·c;,e rea.oved; but i f 1 t is only on a::cour.t :>~toe r 1E.:;t o~ 

?.e 1s re ~oved even on t he score cf tne rignt of pre-effip ti~n . 

fo r it ls written: 'An<! thou s:ia l: do t!:s.t 1.-nic:"i is r1~ht 

and goo<! in the sign: of t r.e LorJ . •~ 25 Here, it snou!d oe 

understood that \.he r1E'.J1t of ?re -emption as a legal , rathe r 

t :-..an an equitable righ : , extended only tc the fields borde r­

ing th~t w~icn is tne sucJect of the contr oversy, and t hat 

the b r othe r R o r partners had not as yet exerc i sed their 

opt i on a~ the t1me t he field i n question was pur cha s ed , 

!lnce, however, they could exer c i se t hei r op t i on as t o t he 

bordering fields and would thereafter have bad the right to 
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purchase the field 1n quest1on , as suming that as of that 

future time i t would not a s yet have been sold, equity 

in tervenes and antic i pates t he fuiure purchase of the ad­

Joinlng f i elas as an already accompli shed fact . 

I n a numoer of iostanoee, the righ t of pre-emption 

does not apply . Tnie l s so where the vendo r eelle t o a 

non-Jew. We learn (B.l-l . 108b): "If he sells to a non-Jew 

- Oe cause a non-Jew is certainly not subject t o ' And thou 

shalt do t hat which le right and good i n the sight of the 

Lord. 1 Nevertheless , the vendo r 1s placed under a ban un-

tn he accepts respone1b1l1 ty f or any injur y that might 

ensue thr ougn bim."26 

I n Jewi sh law the re i s a presumption that one is 

honest and law-abiding, although, to be sure, thi s is re­

buttable . Note the following case 1n poi nt (B.M.112b ff , ) : 

11 I t is a presumption that the employer \\ill not transgress : 

'The wages or him that le hi red . 1 But nave y~u not said 

t hat he is busy wlth hi s emp l oyees? That 1e only before 

hi s obli g&tion ~atures; but when 1t res tures he charges 

himself tllere~»i th and remembers it . But is t he employe e 

then likely to transgress: 1Ttou shal t not rob'? Ther e 

we have two presumptions , while here we have onl y one . 

Thus: In respect of the empl oyer t here are two presump­

tions: First : th&t he will not transgrese: 1I t shall not 

ab i de, •. all night'; and second: that the employee will not 
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per m1 t delay of h1 s payment. 1127 Here 1 what t he cour t 1 s 

seek1nF t o do 1s to balance off the equities . 

The lex tal1.on1. e in or1.m1.nal matters is i nt e r pre ted 

not 1n term~ of effec ting a quid pro quo but rather fo r 

the reo ral rege!le r c,t i on o f the '<: i cked . Thus (Mak . 2o): 

11 'Ulla sai d : "l'here 1 s there found an all usi o n 1.n Tor ah 

to t ne treatment of fn l s e wi t nesses? Wh ere ls t he re found 

an allus1cn in To r ah t o false w1 tne eees ! I s it not p r e­

scribed : 'Inen 1na ll y e do unto nlm as be pur posed to do 

untc h ie b r~ther'? Wnat 1.e meant i e sorr.e allue1on ln 

Tora.'1 f or 1n~l1cting a flogging on false ;,·ttnesses. I t 

1.s ;.T!. tten: ' And :ney shall Jus tify the r i gL t eous and 

cor.C.e :1-.n t:-.e -..·1 ckeci; a nd 1 t snall be if tne •,.1 eked man 

deserve t o oe be~ten , tna t ~e J udge shall cause tum to 

lie d:iwn and be oeaten • • • forty . 1 Now l s i t :>e ca\:se t he 

juC.ges '~u stify the r1 ~nteous a nd c:ndemn t!".e -.·: ek ed ' : !:&': 

'th e w!ckee ma n deserve to be oeaten'? a ut 1f you refer 

t!:~ te~t :o a case ~!ler e witnesses haC. 1r. crirr. 1nated a 

r1.gl:t eous mo.n ; tr.en c6.Jlle oth e r w!. tnesses who 'jus ti f ied 

tne ri ~~tecus' and 1 conde~ ned tne w1cte~' tnen ' i f t~e 

... ~cE.ed ma.~ ~ese r~e t a oe oeate ~ , tne ju!ge s~all cause 

iLi: : :. 11e C.o'l.-n and o~ oea ten . ' •28 The etn 1cal e lemer. t 

:-.ere1.n 16 cle&.r . 

I~ :~e l~at t~v cases ~1sc;seed, 1 ~ ~&.s ~cund t aat 
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not only did Jew1s~ law believe in the essential goodness 

c f ~an, but it sough: to reform him who may have gone ae-

t ray. I n this t hird e:-:a:i:9le, it will oe noted, the :taooie 

e..~pecte-! the £oodness in ~an t o ::>pera te by means o :' self­

chastise~en t in helpinf to or 1ng about moral improve:r.~nt . 

!~e quotation is solely fr::>m the Mishna (Mak . l2b) : "Si~1-

larl7, a ~anslaye r, if on hie arrival at :he city of hi s 

!'efuge the men ::>f that city wi sh to C.o him ::ionor, should 

say t::> t~em: 'I am a manelayer 1 "
29 and thereoy, by deny­

_ng himself the hono r whi ob would otherwise be hi s, and 

:::r puol1cly debasing himself, he, through su:':'er1ng, 

b r ings aoout atonement . (The entire question of atone­

:r.ent, 1 taelf, ls d lacuseeC. oelo..-. ) Ac tually, ho-,;e·:er, 

1!" tne tow:-.s;;eople persist, t he manela:re r may tnen accept 

tee honor. 

lC, The principle of At::>nernent 

Tnere ls no shar~ line j =awn l n Jew1s~ laK a~ oe t-

wee~ civil attd criminal causes and 1n tnls very fact we 

fi:>:i ::oral1'"..y taking p:-ec edence :>\•er t.:ie tec:m1c<>l1tl.es of 

c rt=lna l statutor7 enactments. Thus it is nelj that if 

~ive pers ::>ns each claim ow~erehip of a chattel f ound i n 

:~e ~..c.nt : o:' a thief he may surrender poeeessl::>n thereof 

and t~erety relieve h1 ~self of all liabil!ty. Here we 

find a c r1mtnal being enaDled t o take advantage vf fthat 

.I 
I' 
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is recogniz.ed i n Anglo-American Jurisprudence as the 

r~mPdy of i nter pleaaer , a r emedy which this latter law 

would ne·,rer make available to a thief unde r the doc trine 

that 11 Re i.·ho comes into equ1 ty, mus t come wi t;h clean 

hands . 11 In Jewish law the thief 1s presumed to have 

clean hands since he comes forward and admits the ch~rge 

of thef t, a~d clear l y not more ~hen one , if indeed any, 

of the cleimants are honest. If, hoi.·ever, the t hief con-

fesses , there being no claimants , and he does not know 

w} lch of two was h ie vi cti m, he ls required t u pay the 

full amount of the theft, or the full value of the stolen 

merchandis e (? ) , t o e&ch of t~em. WQy this distinction? 

"There they were claiming from him; here it means that he 

came to fulfill hls duty in tne sight of Heaven . Th1s 

may be p r oved too , for it is stated: 'Slnce he himsel f 

confessed. 'This proves 1t. 11 (B . M. 37a)
30 

(The entire 

pr oolem of in ter pleader will be deal t with more particu­

larly hereafter.) 

Raobi Akiba, in the first instance referred to 

above, is not sati sfied tn&t the ~hief comes forward with 

clean hands , nor wi ll he presume any lack of integrity on 

the part of any of the f ive claimants . He therefore dis­

sents by saying (B . ~l .37b): 11 That is not the way to clear 

him of his crime, but he mus t restore the theft to each 

one n31 for only in that way can he accomplish cornplete 

atonement . 
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An almost iden t i cal l ine of r easoning i s to be 

found in Ye b. 118b. '!'here a man became betrothed to a 

certain woman, ag~eeing t hat upon the dissolution of 

the marriage either t hr ough his death, or by reason of 

his divorcing her, she would be entitled to a certain 

money settlement either from him or his estate, this be­

ing the usual custom. Unfortunately, at a suosequent 

t i me he di~ not know which of five women was the one 

whom he had oetrothed, R. Tarfon ruled that i f he gave 

eaoh a formal d ivorce and surrendered the amount of the 

settlemen-t, he would ther eby a bsolve himself of all 11-

abili t y. R • . l\klba a gain diss ented on th'! grounds that 

the man here was in no bet t er positi on than the thief in 

the case cited above, as it was to be presumed that t here 

had been cohab itation, and t hat, therefore , only by giv­

ing to each of t he five the full amount of the settlement, 

could there be any certainty that the actual aggrieved 

party would receive full c ompensation. Moreover, only 

in this way could the conscience of the husband be cleared. 

Where an article has been lost, and where the owner 

has abandoned all hope of its recovery, and has thereby 

renounced hie ownership, it is held that such renunciation 

has the force of vesting ownership nnd title in the finder. 

The question l s rai sed as to whether a thief can also ac­

quire valid ti tle t o stolen merchsndi ae on the strength 
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of the victim's renunciation of ownership. "Are we to 

say t hat t~1s case is not comparable t o t hat of a lost 

article? Fo r } t l.a cnly 1n the case o.f a 1.ost article 

that the la~ applies, since when it comes i nto the hands 

o: t~e finder , i t does so lawfully, whereas 1n the case 

of a th1e~ 1ntc whose hand s it entered un1awfully, the 

rule therefore might be mere ly of rabbinic authority, as 

t~e Ra obis mi ght nave sai d that the ownership should be 

t~ansferred by renu~ciation in order to make matters 
32 

easier f u r repentant r oboers .• (B . K66a) (Italics sup·-

rlled. ) 

This same reasoning Lpp ears in another place 

(B.K. 9 4a): "Wnere the article has been improved, the 

r Oooer may take tne increased value, but where it has 

deterior ated he may say to h i m: 1Here, take your own, 1 

as a change leaves the article in its previous status. 

But if eo , why s~ould it not be the same where the article 

was improved? We ~ay re~ly: I n order to make matters eas­

ier for repentan t robbers."33 (Italics supplied. ) 

There ls yet ~ third instance of this dialectic 

(B. K. 94b): 11 R. Ch1y ya b . Abba said that R. Joche.non 

stated that according to law (as opposed to equity) a 

mlsap~ropriatec article should even afte r being changed 

be returned t o t h e owner in its present condition, as it 
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is said: 1 He shall res tore the t which he took by roooery' 

- in all cases . And should you cite against me the Mish­

naic rul i ng , my anawe~ i s th.at t his was merely an enact­

ment f or the pur pose of making matters easier for repent­

.WU. robbers. 1134 (Italics supplied) The !-!i shnaic ruling 

refei·red to in the text is to the effect that restitution 

should be made i n acco r danc e with the value at the time o f 

the r obbery . 

In t he di scussion ~hich f o llows the foregoing quota­

tion, there is obiter d icta t ha t, where a roober repents 

and des ires to make restitution, t he courts do not favor 

acceptance by the r ightful and legaJ owner. Thia is so , 

since ln some inetances such action migh t result in rendel'­

l ng t he r obber destitute and thereby would discourage re­

pentance. Yet 1 t i s asked, why, l..f the. stolen material is 

not to be a ccep ted, should the r oober seek to make resti­

tution? To pr ove, it is answered, tha t 11 they are prepared 

to fulfill t heir duty before Heaven. 11 (io1d.) 'l'he-re is the 

implication t hat if the resti tut~on is made only to es­

cape legal l iability , and not for the sake of repentance, 

the re stitution should be consummated by the legal owner. 

In 8.K.103b there ls a di s cussion of the M1shnaic 

enactment that wher e an actual robber pleads i nnocence un­

der oath, he Ls thereafter obliged to return the stolen 

merchandi se to the owner no matter what the l os s in time, 
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effort and out-of-pocket expenditure . I n this connec­

tlon referenc e is made ~o the earlier case, cited above, 

of the r obber who has stolen from one of f ive claimants. 

The epec i f 1c ques tion is whether this ls 1n confor mity 

with R. Tar fon ' s vtew, permitting hi m to surrender the 

stolen loot and depart, or with that of R. Akiba, who 

demands t hat he pay the full value t o all claimants . R. 

Tarfon •s ruling would apply even after oatn , wh ile R. 

Aklba's even without any oa th. It ls suggested that 

actually R • • ~1bs 1 s ruling referred only to a time sub­

sequent to the taking of an oa th , as the actual wrong 

doing was pe rjury t o which the b1bl1cal veree could be 

appl i ed (Levitioue 5: 24 ): "And give i t unto hi m to wnom 

it appertaineth in the day of hie being guilty . 11 It is 

argued , however, that deep1te t he oath, R. Tar fon ' s rul­

ing would apply, as thi s \OOUld facili tate repentance . 

Thie, however, it le concluded, does not outlaw R. A.~ 1 bs 1 & 

positlon, etnce the M1ehna1c enactment ~oly appli ee where 

t he roober knowe the identity of h1s vlctim, whereas R. 

Akibe speaks of a situati on in whi ch he does not . 

In BK. 109a there is a lengthy discussion to the 

effect that a diehvnest fiduciary and a di shonest oa1lee 

cannot effect ato~ement until they have completely di­

vested themselves of t heir i llegal gains . Their v1ct1ms 

are not empowered to exoner ate them , nor can the subter-
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fuge of rendering the embezzled sums i nto a loan avail . 

I f the victim i s dead, the money must be r eturned to the 

heirs. If there are no helr s , as there woulu not be 

legally i n the caae of a proselyte whose kin did not 

convert, resti t u t ion must be made to the priests . More ­

over, a partial remittance 1e no t valid for effecti ng 

atonemen t, as where t he vi c tim fo r gives the principal and 

only acce:gt s the penalty. In acldi tlon, confession of 

wrong is usuai ly required . R. Joseph goes so far as to 

say , tha t i f r estitu t i on cannot be made in any other way, 

the money must be dedi ca t ed t o char1 ty. As a matter of 

law, moreover , the Mi shna pr ovi des (9 .K. :.08b) that where 

there i s voluntary confession of a fa.lee oath having been 

taken in the case of mi sfeasance the schedule of penalties 

is les s severe. 

11 R. Chi yy a b , Aool\h sai d that R. Jochanon stated : 

I f a man says to ano ther: ' You have a maneh of mine , 1 and 

the othe r Aays: 1I am no t ce r tain about it' , he would be 

l iable t o pay 1r he desires to fulfill his duty toward 

( 35 Heaven . ti B.K.118a) . Yet R. Jochanon himself ad:r.its 

tha t the obligation would not be enforceabl e a t law. This 

ls an exampl e o f t t e li~its beyond which even equity can­

not proceed, of wh1cb two more instances wil l be cited 

hereafter. 

In B.K.74b ff. it is stated that one cannot in-
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criminate himself t o the e xtent of suffering a penalty. 

Thus, he who confesses t o a wrong , while he is liable 

for r est.1 tutlon, avoids all penalty . If, following con­

fession, hls llaollity is legally proven , the fact of 

hie earlier confession 1s sufficient to exempt h1m from 

penalty . How else explain thls enactment except on the 

grounds that 1 t is designed to encourage confession, the 

first step ln effec ting atoneffient? It is nonethel ess 

provided, that the confession must be made voluntarily and 

1n open court . 

Following the foregoing principle, we al8o find 

(B.K . 105b) that where a defendant in an action for rob­

ber y perjur es himself and the perjury is subst::qusntly 

proven, he becomes liable for all damage which may have 

been suffered by the stolen property while in hie poss­

ession . Where, however, having perJured himself, he 

immedi ate ly confesses to having perJured himself, the 

perjury ls i gnored and he is merely liable for the prin­

cipal plus the penalty imposed for roobery . 

11 . The Prlnc1ple of Human1tar1anism: 

That human1tarian1sm, along with atonement, enJoy 

a uni que place ln the body of Jewish law, as ethical doc\­

t'rines of especiel importance, is well borne out by the 

Text of Torah alone. It is, therefore, not surprising 
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that these should be participant& in the later develop­

ment of that law. 

Actually, the Talmud adds little t o the r ules of 

k indness toward animals which we find 1n the Bible (B . M. 

32a ff.}, nonetheless one passage is particularly com­

pelli ng (B.M.32b }: 11 If e friend requires unloading, and 

an enemy l oading, one 1 c obligation i s toward his enemy, 

ln order to subdue hls evil inclinations. Now you may 

thl nk that the ot~er ie preferaole. Even so, in order 

to suodue bi s evil inclination is better,1136 The force 

of thiij passage is found, not alone in the mandate to 

assist animals in distres s - which cer tainly is truer of 

the friend's oeset, tottering under its load, since it 

requires unloading, than of the en emy ' s, - but in the 

posit ive injunction to uefr1end an enemy in order to 

relieve him of the ev i l inclination , which renders him 

an enemy. 

While the greater part of the treatment of humani­

tarianism tends away from law and equity into the purer 

fielde of abstract ethlce, one more example will not 

prove amiss. In a discussion of the method to be em-

pl oyed in effecting execution by the sword as prescribed 

by law, whether through piercing , beheading or by other 

means, the basic and guiding principle in respect of the 
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convict is expressed as follows (Sanh,52b and 45a): "R. 

Nachman answered in the name of Raboah b. Abbuha: Scrip­

ture saith: 'But thou shalt J..ove t h-y neighbor as thy­

self.' Choose an easy death for him. 1137 

12, The Fiduciary Role of the Jewish Court a s a Court of Equity 

That t he Jewish court , especially when sitting in 

equity, should have had fiduciary powers is not remarkable. 

(e,f. B. M. 39a, by implication)* 

In the Talmudic period, coins of different count­

ries and of d ifferen t values frequently sha red common 

designati ons, wh ich naturally led to confusion. In an 

action involving liquid damages, the prevailing plain­

tiff le~rned to hie di sgust that instead of recoveri ng 

a large sum he waa recovering but a trifling amount, by 

r eason of this co nf usion of names, whereupon he haughtily 

and in open court stipulated toat the amount of the Judg­

ment be given to the poor. I mmedi a t ely thereafter he re­

gretted his has ty action and sought to retract . ".Out R. 

Joseph said to h1m: The poor htwe already acquired a 

ti tle to lt, fo r though the poor were not present here , 

we act as the hands of the poor, as Rab Judah said on 

behalf of Samuel: Orphans do not require a f ormal decla­

ration i n court to protect their interests; and so also 
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Rami b . Chama le~rned that orphans do not require a 

fo rmal ceclaration in court to protect their rights, 

s ince Rabban Gamliel and his court of law are tbe 

fathers of orphans . " (B . K. 36b ff . )38 

In a discu ~ eion of the law of adverse possession 

(us*'capt1on) , t he followi ng i s encountered (B . B. 29a ff): 

"Har Zu t rc.. said: If the claimant demands thatbt.'o w1t­

neases should be produced t o testify that the occupier 

lived ln tne house three years, day and night , hls de­

mand ls valid. Mar Zutra admits that where the claimant 

is an itinerant peddlar, even if he does not r aise the 

plea, the court raises it fo r him. R. Huna also admits 

that in the case of the shops of Macbuza, because they 

are only used by day and not by nip;ht. 1139 Here, by 

reason of the peculiar demands of their occupations, 

the a pplication of rigid and objective rules of law 

would tend t o deprive legitimate claimants of their 

rights , wherefore t he court steps ln as quasi- guardians 

of thelr interest - indeed, as their advocate - 1n order 

to work substantial Justice. 

13. The Limitations of &iu1ty in Jewish Law 

There are certain instances where the attempt to 

do equity would but result in the very defeat of equit­

able ends . Where this occurs, equity will fall back 
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upon law. 

The Bible prov1aeu that in cases of seduction and 

rape, the man ls requlred t 0 p~r e fine to tbe woman. 

In the development of the law, however, certain women 

were set down as beyond the pale, o.nd, as such , were 

not entitled to recover the penalty. Yet R. Me ir al­

lowed recovery in a case involving one of these pr o­

scribed women. Why? Abaye suggested tnat thi s was 

done so tha t t he seducer ehould not be able to profit 

by his wrongful act. Gut , it is argued, why could the 

seducer not be compelled to pay the fine to the poor in­

stead? Accord1 ng to !l. :·lari this would .lefeat the very 

p•i:rpose for which 1 t was intended, for the poor are but 

a vague class and the re would be no definite claimants , 

for any poor man, as a specific clalmant, could be turn­

ed aeide by the seducer on the grounds that he desired 

to make payment to another. Thus payment is directed to 

be made to the seduced woman, despite her proscription, 

as thereby, at least, the seducer is assured of his pun­

ishment. (B.K.38b ff) In this case, the modification of 

the law, which resulted in proscription on equitable 

grounds, has to be set a&ide oecause of the equities 

of a specific case at bar, and the court is compelled 

to fall beck on the law in its earlier and more rigi d 

form . 
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A far more compl i cated altuatl on la encountered, 

starting at B. K.89a and baaed on the enac t ment of Usha 

as found in the Mlsh na: 11A s lave end a woman are awk­

ward to deal with , aa he who injures them l s liaole , 

40 whereas if they have injured o thers they are exempt. 11 

Now women are not without pr operty and property rights 

at Jewish law. Alllong ethers , they posses s 11 pluck1ng 

pr operty" ,* Le . property t he use of which ls vested 

ln the husband but only for the life of the marri age , 

and ~lso the right to a contractually agreed marriage 

settlement, ** payable upon the husband ' s death or di­

vorce. The proolem bef ore the court is to ascertain 

in what respect the enactment of Usha la i ncorrect, in 

that the woman can pay damages for causing injury . To 

hold otherwise would be inequitRble . 

Why, it is asked , can she not sell her plucking 

pr operty and pay off the judgment creditor with the pr o­

ceeds? To be sure the purchaser would have to take sub­

j ec t t o the husba nd's interest during the life cf the 

marri age . The difflcuJty arises where t he wife has no 

plucking proper ty in the first instance , having been 

poor at the t ime of rr.arriage. She could ce r talnly sell 

her futur e interest i n the marriage settlement. To this 

her husb and could not legall y consent, since, during the 

duration of the marriage ~ he 1s compelled t o have a stand-
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ing agreement to compensate he r, uersonally , in the 

event that he should divorce her, lest she be rendered 

destltuLe . The reason for this law, is to discourage 

the husband from granting his wlfe a divorce, as if he 

were relieved of this obligation , he might be tempted 

the more readily to give her a divorce. Thia argumen t 

does not seem valid, however, in that those who pur­

chased of the wife would be subrogated to her rights 

in the marriage settlement . On the other hand, is the 

sale or a mere fu ture interest valid? Apparently not, 

since it constitutes but a debt which could be cancelled 

by the creditor at any t1rne before maturity. Here the 

w1fe can be looked upon as a creditor , and t he re le no 

doubt in the premises that she would, i ouoediately upon 

sale cf the future interest, release her husband as 

debtor, which would certainly operate as a fraud against 

the innocent purchaser . It i s suggested that she assign 

her interest t o the judgment creditor by way of satisfying 

the judgment debt, as in that case, even should she in­

validate the debt of her husband i n respect of the obli­

sation t o pay off t he marriage settlement, the judgment 

creditor would be none the worse off than he is under the 

enactment of Usha where he is left without any remedy 

whereby he can collect his judgment . Should this be the 

case, the entire suit would be improper since the court 
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can not be troubled witll vain litl @'at1on. From all this 

it ls seen that the enactment of Usha, despite the hard­

ship that it works upon the Judgment creditor , ls forced 

to sta nd, since by the sale or assigrunent of the marriage 

settlement the wife divests herself of her protection 

again st divorce, which, in the eyes of equity, i s uncon­

scienable and hence unlawt'ul. Here once again, the equi­

ties of the judgment creditor and those of the wife being 

equal, the law le forced to prevail. It may be argued 

that upon purchasing tht future interest, the purchaser , 

and not the wife, becomes credi tor to the hueoand 1 s debt 

under the marri age settlement, but this is not the case 

in Jewish law since t he debt is in per sonam and the pur­

chRser' e equity only lies through the wife during the 

life of her husband. 

14, The Proolem of Conscience 

In the matter of conscience, let the text speak 

for its elf . 

"Both offenders who are Hable to divine punish­

ment, and offenders who are liaole t o death by sentence 

of t he court are alike suojec t to the sane t1on of forty 

lashes . These are the words of R. IsbmaP.l. R. Akiba 

says that only t hose who are liable to divine punishment 

are subject to the sancti on of forty lashes because if 
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the ottenderaahould betake themaelves to repentance, the 

Heavenl y Tribunal would grant them remission; whereas 

those who have become liable to death by sentence or the 

court are not subject to the punishment of fort)' laahea 

because if they should do penance, the earthly tribunal 

would not grant them remission." (Kak.l3a ft.) 41 "But 

why should not R.Akiba, in that case, even exclude aa 

well those liable to divine puniahment ? And if you argue: 

Su1pose the offenders ahould betake themselves to repent­

ance, then what ? Now, after all they have not yet done 

so ?" (Mak.13b) 42 Who can Judge cf the conscience or 

another , wbetller the repentance was or was not sincere ? 

If, then, the repentance waa sham, those liable to divine 

punishment would have been twice punished, once by Beaven 

and again by the flogging, whereas those executed by the 

earthly tribunal would have paid but once f or their of­

fense . Probably no otller system of la• has ever probed 

its ~ conscience aa searchingly aa ia illWltrated here. 

The entire discussion, of which the foregoing la but a 

traEPent, la finally summed up by Rablna (Mak.13b last 

line) who aa71, that while it la true that we cannot judge 

of the rep1n..tance of the convict, at the same time neither 

can we judge whether there has been a final decision on 

High aa to tb.e imposition of the peMlty of divine punish• 
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ment. Bence, b1 following tbe doctrine of Akiba, the 

danger ot unjuat earthl1 puniabment, b1 flogging, le 

coneiderabl1 m1nimi&ed. 

It m.1gbt be atated in passing that tbie entire 

matter or divine puniabment makes ita api:earance again 

and again throughout the whole ot the Tractate Xakkoth, 

and tor a full understanding of the nature ot equ1t7 at 

Jewiah law one cannot conclude without reference to Di­

vine Law in Jewiah equ1t7. 

15. Divine Law in Jewieh Eguit:i 

In a broad aenae, Jewiah equit1 le law, and it 

abouldnot, therefore, be contused with the philosophic 

concept, mentioned earlier herein, as tbe attempt to bring 

about a condition ot perfect equalit7. Equ1t1 muat, ot 

neceaait7, depend upon rulea ot law, and upon orderl1 

court procedure and rule• ot evidence, and for thia ver7 

reaaon 1t cannot accomplish that perfection of Juat1ce 

which alone lies in the bands ot God. Where, therefore, 

the h\.lll&n court at J~wisb law could ofter no relief, the 

Rabbia concluded that the plaintifta had no remed1 but 

resentment bare on earth, although perbapa God would in­

tervene OD thei r behalf through Heavenly Channel• or 

Juatice. Even the harboring of resentment waa frowned 
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upon bf th• Rabbi• as morall7 wrong unless it was founded 

on a<111e admittedlf juat1fiab1e cause. Prequentl7, there­

fore, where the courts can offer no redress, they will 

nonethel••• etate whether resentment is justified. 

"O\U' Rabbi• taught: Three cry out and are not answered: 

Be who baa moner and lenda it without witnesses; he who ac­

quire• a maater for himattl.t, and a henpecked buaband. H• 

who acquirea a master tor h1maelt - what does thia mean? 

Some sar: Be who attributea hia wealth to a non-Jew; Otherar 

He who is badl7 ott in one town and does not go elaewhere." 

(BM.75) 43 • The reference, here, to the non-Jew, baa to do 

with the common practice or lending money on interest in 

violation of law by claiming the moner not to be one•a 

own but that of a non-Jew to wbOlll the prohibition against 

the taking of interest waa inapplicable. Clearly, once 

the moner waa legall7 vested in the non-Jew, he could, it 

be wiabed, claim 1 t &• bis own and the Jew would be w1 th­

out anr means of reaasuming legal title. Certainly, in 

the prem1aea, equity would.not intervene on his behalt. 

It will be observed that in all these examples, the loss 

is occasioned by some wilful act on the part of the loser, 

and if that act was justified by aome unusual or noble 

condition, only God would be in a position to judge and 

grant relief. In these cases, t he court does not even 
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specify that resentment 1s justified. 

Over against this, we find in tho Miehna immediate­

ly following the above quotation: "If a man engages arti­

sans and they deceive each other, they can only cherish 

resentment against each other."44 '!'he "man" referred to 

here is construed to be an agent of the employer, sent 

out on the employer's behal.f to enter into a contract 

of hiring. It ia a r sumed that both he and the artisans 

deal with each other at arm's length, and if the result­

ant contract ia unjust either to one aide or the other, 

nonetheless, both having been !!!.!, Juris, in the absence 

ot fraud or illegalitT, the court will not step in to 

grant redress, albeit, on moral grounds, one may well 

have taken unfair advantage o!' the other. The deception 

referred to here la not fraud, but, for example, as stated 

in the Gemara, where the agent being authorized to pay 

four, nonetheless otters but three, and by reason ot sharp 

bargaining prevails, so that the artisans agree to accept 

no more than three, later learning that, had they held 

out, they could havo f orced the agent to agree to payment 

of tour . No matter bow unfair, no court under any legal 

ayatetR will presl.llle to frame a contr11.ct for the parties 

contrary to the terms to which they, themselves, have 

agreed. Where, however~ the deception, while not actually 
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traud, nonetheleaa oonslata in the "1 thholding or pertin­

ent information causing one side to sustain an actual losa, 

the oourt will step outalde the tour corners ot the con­

tract and •ill permit recovery tor the reasonable value 

or services or ot lost time. 'l'bua, it laborers are em­

ployed to plow a field and devote time in goi ng to the 

tteld with their equipment only to tlnd there a swamp 

untit f or plowing, they will be compensated for their 

time even though they &ccanplisbed no work. (B.M.76b) . 

Another frequent example or deception is where the employee 

completes but part or the work required undAr the contract 

and leaves off, so that the employer must engage others to 

tiniab the work. He may harbor resentment against the 

fi.rst laborer but be bas no remedy against him. It, 

however , be la unable to find othera to canplete the 

work, or is compelled t o pa;r a bigber wage tor the re­

mainder of the work, then he has a right or action againat 

the first worker tor breach or contract . A mere breach 

however, wi thout resultant loss , even though it puts the 

emplo;rer to additional troubl e, la not actionable. Jew­

iab law permits the aggrieved party to harbor resentment 

if that will serve to calm his outraged feeling . Here we 

find Jewish law to bold a situation to be even be;rond the 

relief or equity. 



A far more normal ai~uation is reported in B.M.79a: 

"Rabbab b. R. Huna 1aid in Rab' a name 1 If one hi.re• an 

us for riding and it perisbu midwa1, he must pa1 him 

bis hire tor half the Journe1, and can onl1 bear resent­

ment against him." 45 Thia ia a 1imple oaae ot impoasib• 

ilit1 of perrormance for wh1ob neither o~ntracting part1 

can be held responaible. A more complicated situation 

1a encountered further along on the page cited. 

A man hired a ahip tor a specific journe1 and when 

be had covered but part of the di1tanee he brought the 

ship into a port and unloaded it He paid tor ao much 

ot the Journe1 ae he bad pursued, whereupon the ship'• 

owner sued tor the difference. Th• court ruled that the 

abip owner was Justified in harboring reuntment but could 

e!feot no recover1 in court. It ia aaaumed that the ahip 

could have been rehired by another ao that the owner would 

have suffered no loss. But in that event, wb.ere was there 

juatitication for resentment! It, on the other hand, he 

could not immediately rehire the ship out to another, 

clearly be would have been entitled to recover the differ­

ence tor which he brought h1• aotion. It is brought for­

ward that he could have rehired the ship out to another 

at once, but. that, since a ah1p suffers a certain depreci­

ation through wear and tear every time it is loaded and 
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unloaded, and alnce in these clrcumatanoea there was 

placed upon th• ahip the addod burden ot one addition­

al loading and unloading, he had, at the very least, 

cauae for reaentment . Even it it be argued that there 

was no unloading, but that the cargo, wbile yet on board, 

was aold to another, who, himself, thereupon, hired the 

ship tor a further journey, it may well be that the 

sh1p 1 a owner did not desire to do business with this 

thtrd party, and atill · as a practical matter, b7 rea­

son of the circumstances, waa forced to do so, and hence 

was justified in harboring resentment. Agdn, and in 

any event, the ah1p •a• delayed in transit, thus caus ­

ing a loaa to the ship'• owner which he had every right 

to resent aalde from the added coat of operation. 

There are times when action• are deemed ao un­

consci ooable b~ the court tb&t it will leave the part!•• 

~ ~ quo . 'lbe ensuing example la sufficiently humor­

ous to warrant quotation in tull. 

"A man once bought a boat load or wine. Having 

nowhere to atore it he asked s certain woman: Have 7ou 

a place for renting! She replied: Bo. So ha went and 

married her, whereupon abe gave him a place for storage. 

He then went home, wrote a divorce , and sent it to her. 

So she went, hired carriers to be paid (OUT OF THE WINE, 
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ITSErP) against that, itself, and bad it put out in the 

road. Said R. Huna b.i. Joshua: 1As he did, so shall be 

done unto him, hie requital shall recoil upon hia head.' 

Kot onl7 if it ia not a court7ard that standa to be rent­

ed, but ••en if it la a court7ard that is for renting, 

ahe can aay to hima To a°"bod7 else I am •1111116 to rent 

it, but not to you, because 7ou appear to me like a lion 

in ambuab." (B.M. 10lb) 4G 
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II• THE METHODOLOGY OF EQUI'l'Y 

1. The Jewish View ot Bquit1: 

Equity had • unique runotlon among the Jews which 

probably was not shared by courts ot equity among •IX1 

other people, a function not only to be juat but alao 

to be merciful by administering the la• with gentleness 

and human un~eratanding that would work a minim\.111 of hard­

ship. 

The la• prohibited the brerding of small animals 

capable or har111ing growing crops or the poaseaa1on of 

animals ritually declared unclean or or dogs incapable 

of being chained up aecurel1. and certainly the law. took 

a very serious view of the meticulous fulfillment of vows. 

Yet we read the following (B.K.80a): "Our Rabbis taught: 

If a shepherd desires to repent it would not be right to 

order him to_aell (HIS SM.ALL ANIMALS) immediately. but he 

may sell by degrees. So also in the case of a proselyte 

to whom dogs and pigs tall as an inheritance. it would 

not be right to order h1m to sell immediately, but he may 

sell by degrees. So also if one vows to buy a house or 

marry a woman in the Land of Israel, it would not be right 

to order hi~ to enter into a contract ill'llllediately, until 

1' 
I 
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be .t'inda a bou..e or a woman to eui t him. Once a woman, 

being annoyed by her son, jta11ped up and awore: Whoever 

wi.11 come 1'crward and o.t'ter to marry me, I will not l't'­

.t'u.se b.im; and .. unsu1tabl6 persona offered themselves 

to her, the matter was brought to the Sagea, who there­

upon sa.1.d: Surely tbia wc:man did not intend her vow to 

apply save t o a au1tab1e person."47 

.1ewiab equity recognizes two scales or justice, 

whereas other systems or equity recognize but one scale. 

In the Jewi.ah view it is possible to do justice in a materi­

~l sense and thereby injure one ~~1r1tually, which la itself 

an injustice; and by the same token it ia possible to io 

justice to one•a spiri.tual wel.t'are and by that very token 

injure one's aaterlal we11-belng, which result might ap­

pear quite unjust. .Bqu1 ty, general1y, 1a only concerned 

with mater1-a1 juat1.ce, but the Jewish courts, just because 

they recognize the two aca1ea or justice, will, in all 

cases in wn1cb the two conflict, lend their weight to the 

sp1-rltual scaie or Justice • 

.&. case 1n po1.nt 1a .round 1n B.K. 99b. A man brought 

a certai.n beast to a butcher to be slaughtered. The butc.her 

began the operation l.aw.t'ully but midwa1 through the process 

111ade a mistake and rendered the meat ritually unclean and 
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hence forbidden for use. Rab, sitting as judge, ruled that 

tbe meat •as indeed forbidden but that the butcher wae ex­

empt from liability. The OYller of the meat discuaaed t he 

case with two other judgea: R. ltahana and R. Asai. 'l'bey 

pointed out to him that materially he may have suffered two 

inOasticea a t the handa or the court1 first, that t he meat 

might have been declared lawful i n accordance with a prior 

ruling of R. Jose b. Judah, although his was a minority opin­

ion; and second , that , ha-1ng declared the meat unlawful for 

use, the butcher should have been declared liable for having 

occasioned the loaa. The court censured the judgea for hav­

ing diacuased the ma t ter at all, aince thie was a breach of 

profeaaional ethic• as laid down in tbe law. It was then 

pointed out that on the spiritual aoale the court had avoid­

ed two injustices1 first, that by declaring the meat un1'it 

for uae, i n accordance with the majority opinion, the owner 

was saved f rom tranagreaaing the law bJ eating it; and 

second, that the plaintiff waa reatrained from recovering 

a judgment which might subsequently have proved to have been 

a misappropriation. 

Jewish equity will on oooaaion invade the realm ot 

law, properly so-called, to i mpose an equitable explanation 

of the law, without , thereby, in any r espect altering it, 

since, in essence, Jewish law is equity . As mentioned above, 
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it ia sometimes held that renunciation or ownership will 

tranafer title, even to a robber in respect of stolen 

goods . It is also held that where a thief steals property 

he must make two•fold restitution, except in the case of 

cattle, which if slaughtered or sold, requires either four­

fold or five-fold restitution. Clearly, in this latter 

case, restitution of the specific head of cattle bAcanes 

impossible. R. Akiba asks wh)' this law has been laid down 

in respect of the thief. 

"Because he became thereby rooted in sin. Now when 

can this be said of him? If before renunciati~n, could be 

then be called rooted in sin? It must therefore be after 

renunciation. But if you assume that renunciation trans• 

fers ownership, why should he make four-fold and five-fold 

payments when it is his that ha slaughters and his that he 

sells? It may, however, be as Raba stated elsewhere, that 

it means because he doubled his ain, ao likewise here it 
48 

means because he doubled bis sin." (B.K.6'/b ft.) For 

the passage referred to, which ia almost identical. see 

B.K.6Ba. 

Another example of this same principle is the ex­

planation or why the penalty for theft (sneak thievery) is 

ao much more aevere than that for armed robbery. It is 
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stated (B.K.79b) that the robber, acting openly, perform.a 

hie misdeed in the sight of God and man, whereaa the thief 

by acting covertly, operates only in the sight of God, for 

he fears detection by his fellow men. Hence the thief 

stands more in fear of man than of God and profanes the 

Name of Heaven, especially aince he acta as if he did not 

believe that God were cognizant of his wrongful act. 

2. T'h• froblem of Self-Help: 

Since it is the !unction of equity to step in where 

the law would seem incapable of affording relief. it may 

well be asked how tar a person in need or relief can ad­

vance, without recourse to the co\rts, in serring his own 

interests. Certainly, such action would appear proper as 

being directed toward the aceompliabment of the same ends 

!or which equity, itself, has been established. Bow ia 

thia problem dealt •1th bJ the Babbisf 

'l'wo men wero co-tenants of a well and agreed that 

they would be allowed each the use of the well on alternate 

days. One of them used it on a day reserved for the other. 

'lhe otbor, finding him in the act, gave due and sufficient 

warning without effect and thereupon struck the first co­

tenant a severe blow with the blade of a hoe he happened to 

have in his hand. It was held that the situation failed to 
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spell out any liability, tor, even if there were a general 

rule prohibiting eelf•help, it would not apply in the case 

of a pending irreparable loss, such as the wasting of the 

limited supply or water then in the well. Tbe law or the 

case is then aU111111ed upt 

"It baa indeed been stated: Rab Judah saidt No man 

may take th.e law into hia own hands for the protection of 

his interests, whereas R. Bachman said: A man may take 

the law into hill own hands tor the protection or h1a in­

teres t1. ln a case where an irreparable loaa is pending, 

no two opinions e ::det that he may take the law into his 

own hands tor the protection of his interesta : the dif­

ference of opinion is only where no irreparable loss is 

pending. Rab Judah maintains that no man may take the 

law into his own hands for the protection of his interests, 

tor aince no irreparable loss is pending let him resort to 

the Judge; whereas R. Nachman says that a man may take the 

law into hia own hands for the protection of his interests~ 

for since he acts in accordance with law, why take the 

trouble (TO GO TO COURT)'" (B.K.27b) 49 

Continuing the diacuasion, it is pointed out that 

Ben Bag Bag forbids aelf-help carried on furtively, as 

thia s Umulates thievery, but allows one to reclaim one 1 s 

own property by "breaking the teeth" or the other and say-
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ing: "I am taking po11aeaaion of what la mine." It ill 

suggested that "breaking the tetth" i s but figurative 

tor bringing the other into court. Ir, in the applica­

tion of self-help, one cause• unnecessary damage to the 

property of another , there la liability. R. Nachman al­

low• one to damage the propert1 of another in the course 

or aelf-help, but onl1 as a necessary adjunct to f ormal 

legal action through recourse to law. In the case or 

dealing w!th slaves, self•belp ia allowable, even if ac­

companied by injury, and even if resorted to only to pre­

vent the commie don of a crime by the a lave, if the 

alav•'a master, in bis own good judgment, believea that 

there la a likelihood of a crime being perpetrated. 

(B . K.28a) . 

Closely aasoeiated with self-help, la the right of the 

private eitisen to take such steps on his own initiative aa 

may prove necessary in the maintenance of law and order . 

Jewish law even extends thia right to cover the prevention 

of sin. Indeed, in certa.in instances it h mandator7 to 

save others from sinning. 

Note the following lilabna (Sanh.73a): "The follow­

ing· muat be saved even at the coat of their lives: He who 

purauea after hia neighbor to alay billl; after a male 

(TO OOJIMIT PEDERASTY); after a betrothed maiden (TO DIS-
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HONOR HER). But he who purauee after an animal (TO ABUSE 

1T), or would desecrate the Sabbath, or canmit idolatr7, 

muat not be aaved at the cost of hie life."60 

The foregoing is strictly law, but, in the follow• 

ing Gemara, much of ethical worth la derived t here1'rom, 

as that one is obliged to eave another trom drowning or 

fran being mauled by a beast or attacked by robbers . This 

ethical appro~ch to the subject is nonetheless woven back 

into the fabric of the law to safeguard the material and 

spiritual rights of the intended wrong-doer and to pre­

vent a breach of the peace, not tor aociPl security, but 

ror the spiritual advantage of the potential offender . 

We read (Sanh.74a): "For Raba aaid: If a man was 

pursuing after his fellow (TO SLA.Y HIM), and broke some 

utensils, whether of the pursued or of some other person, 

he 1a free from 11abll1t7. Why so? Because he 1s liable 

to be killed. If the pursued broke eome articles: if they 

belonged to the pursuer, he is not liable f or them; if to 

a ome one else, he la . If they belonged to the pursuer he 

la not liable • because h1a property is not more precloua 

than his own person. But if to someone else, he is • be­

cause he saved himself at his neighbor's expense. But if 

one pursuer was pursuing another pureuer to save him (THE 

THIRD fARTY, THE IN'IENDED VICTIM OF MANSLAUGHTER) and broke 

aome utensils whether of the pursuer or the pursued or ot 

any other person, be la not liable for them. This •oea not 
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fol1o• on legal grounds, but if thou wilt not rule this, 
51 no man will aave hi• neighbor fr•om a pursuer . " 

It may well be asked whether a man may deliberate­

ly violate the law in order to save his own life. The 

law 1a well established (Sanh.74a) that wherever the 

Torah reads: "Tranagress and suffer not death," one may 

transgreas / except in the eases of idolatry / inc eat ( in­

cluding adultery), and murder. This general rule was 

narrowed somewhat by R. Di.mi, who held that it applied 

only when there was no proscription of Judaism, as other­

wise, martyrdom was mandatory to avoid the trarsgression 

of the lec.st of the precepts. According to R. Jochanon, 

even in the absence or such proscription, transgression 

to save life ia forbidden except in privata. Beyond this 

point, as 1s obvious from the general drift ot argument 

here indicated, the discussion move~ from the realm ot 

ordinary, to the realm of religious, law. 

3. Human Rights vs. Propertz Rishts: 

It was atated above that one may not save one' a 

own life at the expense of another . Yet note how, the 

ciro\.lllatances permitting, equi ty ls able to circumvent 

the harshness or its own rule: 
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"A certain man had a purse of money for the redemp­

tion of captives deposited with him . Be1nf attacked by 

thieves he took it and banded lt over to them. Re was 

thereupon aunmoned before Raba who nevertheless declared 

him exftlpt . Said Abaya to him: Wu not that man rescu­

ing himself by meana or another man's money? He replied: 

There could hardly be a case of redeeming captives more 

pressing than this ." (B.K.ll7b)52 

Another example, tending to the aame ultimatt tnd, 

follows 111111ediately after the foregoing. A man forced 

his aas aboard a f erry boat before the passenge ... a bad had 

an opportunity to disembark. The added weight ot the 

beast put the boat in da~er of sinking, whereupon one 

or those present pushed the au over the aide end into 

the water, causing it to drown. Needless to eay, the 

owner or the aniJa&l sued, but Raba, who, lt will be re­

called, had previously ruled that one may not save him­

self at another's ex pense , nonetheless found tor the de­

fendant, him who bad shoved the ass over the aide. Abaya 

diaaented on the basis of Raba'a own previous ruling. 

Raba, in b1a formal opinion, jwit1f1ed his decision, how­

ever, by equating the owner or t he aae with one who pur­

sues another with intent to commit manslaughter. Hence 

ha, who pushed the ass over the aide, was likened to one 
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who pursues a pursuer and who, we have learned, ia not 

responsible for injury •bicb he may have visited upon the 

property or the potential manalayer. 

In the turbulent times, when the Jews were under the 

heels of Rome, there was acarcely one leas deserving of 

protection under Jewish law than the informer . He could 

be injured in body and killed if need be 1n the public 

interest. (Avodab Zera 26b, Sanh.74a, B.K.ll7b). Yet, 

a controversy arose aa to whether it was legal to destroy 

his property. Certainly, it was argued, if his body can 

be attacked,bow much more so ia that tr ~e of his property. 

The rule does not follow, for in destroying hia property 

one may thereby be penalizing his innocent children. (B.K. 

119a) In another connection (same page) "R. Jochanon said: 

To rob a fellow-man even or the value of a perutah is like 

taking away his life from h!m." 53 

In discussing the matter or human and property rights 

under Jewish law, special attention should be given to the 

problem of degradation. It will be recalled that degrada­

tion 1a one of the five measures of liability in personal 

injury cases; that it is the suffering occasioned by being 

held up to public ridicule by reaavn of physical detect , 

flowing from the suffering of personal injury; that it can, 



68 

in a sense, be looked upon as a species 01' defamation ef­

fected bf act rather than by word; and that persons al­

read7 subject to physical injury - specifically, the case 

ot the blind was mentioned above - are not eligible to re­

ceive compensation on the grounds of degracation. Here, 

indeed, there is a fusion of propert1 rights and persona1 

rights, and it has already been shown that the courts of 

Babylon considered the subject as properly falling within 

the plll'view of equity alon•. 

Where a man has committed a sexual act with a beast, 

both are atoned in conformity with biblical law, The Mishra 

enquires as to •hf the beast should be made to sutfer and 

gives as its reason: "That the animal should not pass 

through the streets, whilst people says "l'hi• is the animal 

on account of which so and so was atoned." (Sanh.54a) 54 

The Gemara points out that an ignorant man might have com­

mitted the act without realizing that be was transgressing 

the law. Nonetheless, he would autfer degradation. There­

fore, as a preventative measure, to protect him from fur­

ther au.rrering, and so also his f811lily, in tha t he baa al­

ready degraded himself bJ the eO!Jl.llliasion of the act alone, 

the Rabbis have thus interpreted the biblical injunction. 

Here, indoed, degradation baa been afforded a meaning b7 

no means in consonance with its technical connotation. 

(lanh.55a .ff.) 

11 
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Another caae, illustrative or atretcbing the meaning 

or the t~rm degradation, la afforded in Mak.2a. A fal1e 

witnesa by law la to be Punished by the l!!. talionia, i.e. 

the puniabment which would have been meted out to tbe de­

fendant, had the talae testimony remained unretuted, is 

instead visited upon hia perjurer . Where a witneaa false­

ly aweara to the moral turpitude of a prieat or ot hia 

parents , ao that the prieat, as a result, would baTe been 

stigmatized and disqualified from continuing in the priest­

ly office, tbe witness ia punished by flogging. "What la 

the aancti on tor this penaltyt Said R. Joahua b. Levi: 

R. Silllon b. Lakiab •aid tbat it is baaed on the text: 

'then •ball ye do unto bim as be purposed to ao•; that 

11 to say, puni•h him and not hi• offspring . But ·~ 

should not he alone be stigmatized, and not his otfapringt 

We must needs fulfilli •aa be bad purposed to do• and in 

such a oaae we abould have tailed to do ao."55 Here once 

again it will be noticed, the protection ot the innocent 

children of tbe offender la a controlling factor of the 

court•a reaaoniog. 

In the liahna (lak. 22b) it la stated that if a cul­

prit in tbe course or being flogged should befoul himaelt 

by *Dl8 defecation or loss of bladder control he ia immedi­

ately to be discharged without 1'urther puniahlllent, it be-
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ing implied that, by thua having suffered hum.illation, 

he ha• a uttered sufficient1}' for bia crime . Again )(ak. 

23& indicate• that it, while being tied to the whipping 

poat, the prisoner shou1d escape, be la exempt from fur­

ther puniabment by having dishonored bizuelf. By the 

second stroke be ia alao deemed to have been humiliated, 

so that, should the thong then anap, no m~re physical 

punishment la meted out to bim. Here again, we aea bow 

aerioualy public degradation was looked upon, since, aa 

punishment, it was due substitute for thirty aeven atrokea 

ot the lash. 

In the Yiahna (B.K.90a tf.) there la an extended en­

actment covering civil penalties payable aa damages to the 

plai.ntlft in cases of insult and holding one up to public 

acorn, aa by boxing the ear, atr1k1ng the race with the 

palm, or with the back of the band (a more grevioua insult), 

pulling the ear, plucking the hair, apitting, or removing 

the garment . It caa considered particularly outrageous to 

uncover the head of a woman in publ1o. The measure of 

damages la not absolute but dependent upon the dignit7 

and position enjoyed by the plaintiff, the victim or the 

insult, in the communit7. It 111 held that even if a per­

son 18 able to debase himself in public and does ao, that 

does not mitigate damages where, subsequent thereto, 
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another debasea him 1n like manner. The Gemara states 

as obiter ~ {B.K.9la) that a mere insult in words 

ia not actionable. lt shoul d be mentioned, in passing, 

tba t one' a dign1 ty in the commun1 tJ waa not measured b7 

his wealth, ao that the rich were not entitled to re­

ceive from the defendant an aggra•ated penalty. (~.) 

(Akiba's position) 

4. The Public Welfare: 

In Jewish courts oonoern waa not only felt for the 

welfare or the individual but tor t hat of the community 

and the state aa well , and here, too, equity played i ta 

part. 

Equ1 ty tended to close its eyes to the letter or the 

law where the public good stood to benefit. Tbwa the Misbnt. 

enacted that if one dug a well on his own ground, where the 

public could nonetheleaa be injured by it , or on public 

ground or on private ground, where bia neighbor could 

nonetheleas be injured by it, he would be liable in case 

the injury materialized. (B . K.49b). Yet we read (B.K.50a) 

"our Rabbis taught: If a man dug and left it open, but 

transferred it tothe public, he would be exempt, whereas 

if he dug it and left it open without dedicating it to the 

public he would be liable . Suoh also was the oustom or 
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Neohonia the digger of we l ls, ditches and caves; he uaed 

to dig wells and leave them open and dedicate them to the 

pub Uc• When tbia matter became lcnown to the Sag ea they 

obaervedi 'l'hia man haa fulfilled this enactment. Onl7 

this enactment, and no more? Read therefore: thia enact­

ment alao.•56 

The public good ia referred to in B.M.12a b7 the 

express ion ftways of p1ace.ftS'7 While a minor, a deaf' mute 

and an imbecile are not !.!:!!. Juris,nonetheless we find that 

the court , acting through equity, will regard them as a ui 

jurh in matters of robber7, lost a.rticles, and the right 

to glean (Sbeb.4la) since , by den7ing them this status in ac­

cordance with the rigid le tter of the law, "•aya of peace" 

(the public welfare ) , would suffer. In a similar vein , we 

find in B.M.102& that if a man builds a dovecote and wild 

doves neat there but go tar afield for their food, so that 

actuallT he exercises no control over them, while in law 

they remain.!!!:.!.!_ naturae, they are nonetheless deemed by 

equity to have been reduced to his possession ao that they 

are subject to the laws ot robbery, and this for the ftways 

of peaceft. 

One, whose sole meara of aupport is gambling, is 1n­

e11.g1ble by la• to serve as witness in court. (Sanh. 24b). 
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Som.e hold that this is so since a gambling wager ia a 

contract based ~n speculation, which type of contract is 

not legally binding. R. Shesbeth held that the prohibi­

tion stemmed from the fact that gamblers do not concern 

themselves witb the public welfare . The prevailing opin­

i on ia the.t they are ineligi ble for the aake of the wel­

fare of humanity, since those gamblers who do not r ely 

upon their gambling aa their sole means of support, but have 

other means of livelihood as well, and hence do contribute 

to the public good through their work, are not, under the 

law, ineligible to teatit'7 as witneasea in court. 

5 . Bguitable rntent : 

In ita desire to serve the cause of Justice, e qui ty 

will not alone look at individucla separ ately and in their 

social relationshi p, but it will even pry i nto the minds 

of men to determine their thoughts, and, not infrequently, 

it will impute intents to them that in actuality were non­

existent that the enda of justice and right may be accom­

plished. 

Aa baa been s tated repeatedly, the matter of whether 

renunciation ia able to b~ing about transfer of title, es­

pecially in oaaea of theft and r obbery, is unsettled . In-
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deed, ao cOlllplicated 1s the matter, that a special study 

might well be devo ted thereto, but it need concern ua here 

only collaterally. It baa al10 been pointed out that •tax 

farmers" are deemed robbera under Jew i ah law. There la a 

body of opinion that, due to fear of revenge, since rob­

bers are bold and dangerous men, theil• victims abandon 

hope of recovery, do not aeek to regain their property, 

and thereby effect renunciation, wherea1, in the instance 

of theft, aince thieves prove by their furtive method1 

that they are pusillanimoua, there la always hope of find­

ing them out and effecting recovery, whence renunciation 

would not follow. Thus, according to this view, robbers 

have legal title to their loot, and since "tax tanners" 

are robbers, they have legal title to all imposts which 

they collect. 

With the foregoing in view, we turn to the M1shna 

(B.K .llfa ) and read aa follows: "If tax farmers took away 

a man'a ass and gave him in.atead another ass, or lf brigands 

took away hia garment and save him ins t ead another garment, 

it would belong to him, for the owners have surely given up 

hope of recov•ring it."58 This would be true if the view 

expreaaed above were accepted. Certainly, however, the 

view lacks equitable character, though, since the fore­

going appeftra in Miabna, it la good law. Commenting on 



75 

thia very statement, wo read at the beginning of G~mara 

following the above: "A Tanna taught: If he was given, 

he would have to restore it to the original owners. '1'111s 

view tbua maintains that renunciation by itself does not 

transfer ownership, and consequently tho mbappropriated 

article bas at the very outset come into his possession 

unlawfully."59 Now in Tosatotb (ibid) we are to~d that 

preslllll&bly the original owner only effected renunciation 

!.f.!!!. the transfer from the poaaesslon of the tax farmor 

to that of the third party. To be sure, this explanation 

would uphold the view expressed in Mishna, but it certain­

ly does not take into account the view of the Tanna. What, 

then, ls the Tanna seeking to aayT Simply this, so it 

would appears Legally, perhaps, the presumption in favor 

of renunciation is au1'ficient to enable the tax farmer to 

confer good title upon the third party , but this ls none­

theless unconscionable and equity will not accept the lega1 

presumption and •ill, instead, impute to the true owner an 

intent eventually t<> recover his chattel, and that , even 

11' be haa patently and overtly expressed renunciation. 

Legal title may indeed vest in the third party, but equit­

able title remains in the original owner. 

There is a middle view which states that as between 

the legal and eqitable views here expres sed, the former, aa a 

l 

I 
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practical natter must prevail. although morally , if the 

third party eeoses the Juetice or the e quitable •iew, he 

should voluntarily act in accord • 1th that which equity 

would decree,a1 otherwise, by standing on his legal rights, 

be viola tes morality. 

The argument continues over some length during which 

the entire problem of renunciation is aired and expounded 

from all side:s, with the expression of sharply divergent 

v1ewa, even in terms of s trict law. Certain oases in 

point are referred to ,!E paasu relative to intent . '!'bus 

• e l earn that if the problem arises as to wbe~her raw 

hides are to be considered merely raw hides or whether, 

oonatruct1•el7, they are already to be deemed finished 

products , it ia to be de termined by the intent of the 

owner, even i t the hides are in the hands of a tanner a t 

the ti.me the question ia raised . If, however, t he owner 

i1 the t anner, and he does not intend to use them for him­

self but to sell them to another , as yet unJetermlned, then , 

even though the tanner may intend them for some ultimate 

finished purpose, the court cannot give we ight to h1s in­

tent but only to that of the &ctual purchaser when such 

purchaser eventually comes forward, from which it follows, 

that regardl ess of the intent of the tanner , tho raw h i des 

remain raw bides so long as they rest in his hands. Hence, 
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it follows, only the legal owner of the finished product, 

whether or not that finished product has come into exist­

enoe, can e~ercise control over it. Nonetheless, we learn 

furt~er along on the same page,wbere a thief, robber or 

brigand oonaecratea stolen meroh&ndile 1 or aets it aside 

for a heave-offering or tithe, bis aot ls recognized as 

final and binding both in law and equity, albeit the rul-

ing conflicts with almost every view that might be tnken 

in ~aspect of the problem of renunciation. Here it will 

be seen, a religious issue having entered into the con­

figuration, the equities are equalized, and equity and law 

become one. In thia case we again f ind that the law, itself, 

is equity , since academically, scanning the s6veral views, 

if renunciation confers title on a thief, lt doesnot do so 

in the ina tance of a robber, and !..!£!. ~· and so also, 

some hold that it will confer title on a brigand but not 

on a t•obber of the tax farmer category, and yet , moat ln­

conaistently, while the atrietly logical view is unanimously 

held to be that where there is patent renunciation title wil l 

pass, this, aa we have seen, equity, itself, will not accept. 

In the interest of religion, however, both law and equity 

will render the rights of the individual subordinate. 

In respect of the matter just discuaaed, i.e. renun­

ciation, but in its purely legal aspects, much additional 
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material •ill be found in all of tbe "Three Oates" (B . K., 

B.M. and B.B.) passim. and elsewhere i n Nezlkim. lt haa 

been pointed out above , that the pr oblem also extends to 

t he matter of lost articles. where the finder i s vested 

with legal title, since it is a s sumed that the loser haa 

abandoned hope of recovery, and,hence, has effected re­

nunciation . There are certa i n legal exceptions to thi s 

r ule which ha'l'e no bearl ng on equity. (See Miahna, B.M. 

2la ) Oae inter esting point however , la worthy of note. 

Suppose that a person sh~uld find certain prcperty at a 

time prior t o that at wh ich the original owner i s aware 

of his loss. Are we justified in assuming a theory or an­

ticipatory abandonment by saying that as of s ame future 

time, when the loss la ultimately discover ed, the owner will 

abandon hope of recovery, thereby effecting renunciation, 

s uch t hat we c an aa1, even now, prior to such renunciation, 

title already veata in the finder, since we impute a.n ul­

tilla te, but as yet, l atent , intent to renounce on the par t 

of the t rU1 owner? Raba eapouaed tbe doctrine of anticipa­

tory abandonment, whereas Abaye opposed lt. The l aw waa 

decided in favor of the doctrine where the original owner, 

by reason of tba nature of the lost property could never 

aubaequently ldentlfy his former possession; but where 

this la n~ t the case, the doctrine wi ll not apply (B .M.2l b ) 
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Cle arly, the intent to renounce h not actual, since the 

original owner doea not even know of his lose, but it is 

nonetheless a n intent read into the si tuation by equi ty , 

since, in the case of produce for example, if the finder 

had to wai t f or actual renunciation, there might be com­

plete spoilage 11bere both finder and loser could not gain , 

and which, resulting in the waste of agricultural commod­

ities, would transgress the public interest. 

Among the Jews, it was common practice for a land­

owner to sell growing f r uit trees, which remained perman­

ently in the original position, without aeverarce or trans­

plantation, the purchaser being enabled to exercise absolute 

contr ol over them as much as if they s tood on his own land. 

Tb.e Mishna states that he who purchases two trees, standing 

on the land of another, haa a right to the fruit and to 

fell the tree• but he acquires no right to the freehold; 

whereas he, ttl> purchases t hree trees, acquires, as well , 

certain_ rights i n the land itself. (B.B.Sla) . According 

t o R. Jochanon, in this latter case , the purchaser only ac­

quires so much gr ound as would reasonably be necessary for 

him to use in conjunction with gathering the fruit. R. 

Eleazar dissents from this view since i t aeeaa to conflict 

with the f ailure of the law to confer an eas ement of in­

gress and egress to and from the trees acro1s the fields 
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of the vendor, Tb1s ia logicAl, since one would not 

likely buy three trees, widely separated, and henoe three 

trees close together with the gro und under, between and 

around them, wbiob R. Joobanon concedes would pass to 

the purcb&aer • i tb the trees, would, 1n 1 tsttlf , constit­

ute a small field, albeit, perhaps , an enclave, in which 

event, presumably, it would be for tbe purchaser to buy 

aa well a right ot way . What, then, in t h is respect, 

a.re the rights ot tbe purcbuer or t wo trees, who acquires 

no land rights wh atsoever ? According to R. Zera,equity 

will read i nto the sale of two trees an implied intent on 

the part or the seller to include in the •ale an easement 

ot acceas. If ecpity will take thia position in respect 

of one purchas ing two trees , 1• no t R. El eazar' s position 

rather aevere in respect of one who buya three trees' " R. 

Bacbman b. Isaac aaid to Rabai Does this imply that R. 

Eleazar ia in disagreement with Samuel, h is master? For 

Samuel aa1d: The l aw ia in accordance with R. Aldba•s posi­

tion that he wh o sells does so wi th a bountiful eye." 60 

Hence, even 1n the case of three trees, equity will imply 

an intent to confer an easement. (8 ,8 ,82b) 

Equitab le intent 19 s ometimes employed in order to 

aid the public welfar e. If a thief stole merchandise and 

aold it t o a fence, and t hereafter there was renunciation, 



81 

the true owner can aue the f ence for the recoverr of bia 

chattel. If a thief stole merchandise and there was re­

nunciation and the thief then sold to a fence, the sale woul d 

be valid, s1 nee renunciation would have transferred title, 

and the tr ue owner can sue the thief for t.be value of his 

chattel. If property was stolen by one and consumed by 

another anrl there was no renunciation , either may be held 

liable . (o .B . llSa). If, however , the sale to the fence 

was made in open market, ,here la a presumption that the 

fence was in fact an innocent purchaser acting without 

criminal intent (this lack or 1ntant being deliberately 

read into tbe facts by equity), l est, were the law other­

wise, people w;>uld fear to buy in open market, since, it 

they innocently bought stolen merchandise and there was 

no renunciation, they would stand to sul'fer loss. On the 

basis of tbia intent of innocent purchase, the true owner 

can recover his chattel onl1 upon paring the purchaser the 

price witb wl:tch he parted at the open sale. (M. Jung: 

!!!!. Jewish~ 2£ ~- ' pp . 91 rr., er. alao pp.ls rr.) 

Thus the intent imposed by equity, of innocence, avoids 

restraint of trade . 

6 . Moral Ob11gat1onl 

It not infrequently occurs that whil e there 1a no 
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binding lagal obligation. the merits of a sot ot circum­

stances are such that Justice demands performance. In 

auch instances , equity •ill step in in ordor t o force the 

tul!'illment of moral obligations. 

There are instances in which equity deem.a itself im­

potent to enforce mor1l obligations, but where it will 

nonetheless comr.i t the parties to Divine Law to the end 

that God may effect Justice . "It was taught : R. Joshua 

said: There are four acts fromwhich the offender ~s exempt 

from the Judgments of man but liable to the Judgm~nts ot 

Heaven. They are these : To break down a force in front 

of a neighbor 's animal, to bend over a neighbor's stand­

ing corn in front or a tire, to hire false witnesses to 

gi~e evidence, am to know or evidence in favor or another 
61 and not to tutity on hia behalf •" (B . K.55b). A proper 

understanding of the foregoing requires explanation. 

The rule aa to the fence •111 apply only where the 

owner bad allowed h1s fence to deteriorate. A wilful 

broak.ing of a good fence would render the offender liable. 

In the case of tbe corn, what is meant is that by bending 

t he stalks the corn is concealed until destroyed , so there 

is no available proof that the corn ever existed, none hav­

ing seen it but the owner and the offender. As to suborna-
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tion ot perjur1, 1ben the witneaaes are hired to swear 

falsely on one •a own behalt, there will be liabil1t7 , 

but not if they a re s o hired for the sake of another, 

for even the one for whose benefit they were hired could 

plead innocence, though profiting from the act. Here, 

again, the problem is one of availability of evidence. 

It ia mucb the same as in the case of the fence, where, 

by reaaon of ita poor condition, it is almost impossible 

to la1 the deatructi'n to have been wrought at the hands 

of the offender. Finally, the inatance of withholding 

evidence applies where there ia but one witneaa avail• 

able other than the offender , for the law, aa atated, re­

quires a minimum of two wi tnesses to establish a prima fac1e 

eaae. 

There ia ccosiderabla discussion (B.K.28a ff.) aa to 

whether in tho case of acei•ent, the coi.r t a cao spell out 

neglig~nce, in ltlich event there will be liability, or whe• 

ther the a~cident can be referred to !.2!:£.!. maJeure, where , 

obvioualy, no liability will lie . Numerous instances are 

mentioned, 1 ome falling in the one category and some in 

the other. In the m~dst of the argument, however, we Iind 

this remarkable etatement concerning an unavoidable accid­

ent (E .K.28b ff.): "If hia pitcher broke and he did not 

remove the potsherds; his Ct\lllel fell and he did not raise 
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it; R. Meir orders payment for any damage resulting there­

from, whereas tbe Sages maintain that no ac tion can be in• 

atituted against him in civil courts tbougb there ia lia­

bility according to divine justioe."62 Apparently there 

la doubt as to how far the courts can go i n enforcing moral 

obligations, although R. Meir feels that despi te the initial 

accident over 1h ich the defendant could exercise no control , 

the subsequent accident cannot be said to issue from it, 

but rather that the de1endant'a neg11gence in not taking 

t he requisite steps to remove a dangerous c ondition was 

a lone the predisposing cause of the second mishap . 

In passing , be it noted, that the foregoing position 

ot R. Meir i• again referred to at B. K.99b• 

Rab takes a view quite in harmony with that of R. 

Meir, but on somewhat different grounds (B.K .28b). It is 

his position that, ao long aa title to property baa not been 

abandoned, the owner is liable f or any damage whichfd.s prop­

erty may occasion, so that neither the question of intent 

nor the question of negligence enters into the essence of 

the matt er . It is the moral Obligation of every property 

owner to a ee to it that b ia pr operty doea not cause i n jury. 

Here, in effect , be brushes uide all conaidera tions of 

~ majeura and takes up his position on the well recog-

I~ 
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nhed grounda or !:.!!.. 1paa loquitur. If it be argued that 

the owner of the propert1 1a morally as innocent aa the 

one aut'fering inJur1 through the property, then, perhaps, 
•I Rab would aay: Where there i• lnjuria occasioned by one 

of two innocent parties, he who made pouible the injuria 

must be held responsible, " and this, be it understood, 

even where he uade it possible in all innocence. 

The above, while equitable, being founded upon 

moral principles, ia nonethelese harsh, and to that ex-

tent inequitable. Jewish law, 1 taelf ~'(} "" ' f:-;t , specifical­

ly departa from the above in certain caaea (Nishna 5.K .34b ) : 

"If cattle causes degradation,tbere is no l iability; where­

as if the owner causes degradation there wo uld be liability. 

So also it an ox puts out the eye of the owner's alaTe or 

knocks out bla tooth, there ia no liability; whereas it 

the owner himself baa put out the eye or his slaTe or 

knocked out hla tooth, he would be liable."6~ The cwner , 

under biblical law, would be liable to manumit hie slave 

forthwith. Here the owner of the instrumentality of in­

jury, in contravention of the prior rule, is not held to 

any moral obl igation to make good the loss. A still finer 

distinction is found at B.K .•3a . There we learn that if 

an ox killll a slave through no fault of its own the ox is 

not deatroyed and the owner is not fined. Where the ox, in 
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like circumstances, kills a free man , the ox is destroyed 

but no fine is la.id upon its owner . If, however, the 

owner openly admits that his ox killlld a free man, then 

he is liable for simple, but not punitive, damages . It 

1 t were shown, howe"Yer , th& t t;he owner already knew that 

the ox was a dangerous animal,* then on his own admission 

of th11 killing of the free man, corroborated by witnesses, 

the punitive damages would lie . In the case of a ala-Ye 

having been kllled, if there are witnesses and if, in ad­

dition, the owner of the ox admits liability, simple dama­

ges are paid; but in the absence of witnesses, even where 

admission is present, no damages are assessed ei ther simple 

or punitive. It should be understood, that in all of the 

preceding instances, the killing was not an intentional 

act on the part of the ox but resulted wholly from accid­

ent. 'l'hi• is a signal departure from the positions taken by 

Rab and R. Meir in respect of moral obligation in the ab­

sence of intent and overt negligence . In the paaaages im­

mediately following the foregoing , there are cited a number 

of d1aaenting opinions, Moat of them posited upon the in­

equity of drawing a distinction between slave and freeman 

both in respect of the payment of simple damages and of 

punitive damages . Raba also dissents, quite consistently, 

on any distinction being drawn between a case of intention-
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al killing and that of unintentional killing on the part 

ot the ox. Parallels are drawn throughout between loaa ot 

l ife through f ire and loss through the act of the ox, but 

unfortunately no final determint1.tion of the matter is ac­

complished. 

In Jewiah law, the defendant in criminal actions la 

a l ways given the benefit of any doubt. Tbls principle la 

carried over into c ivil actions , so th at, if i njury re­

sult, and th6re is a question as to whether t he injury re­

sulted through accident or through deliberate intent, there 

will be a presumption in f avor of its having nocured thro~ 

acc ident. Thia being ao in the case of men , it la equally 

applicable in the c ase of beaats. Hence, if an ox should 

kill a man, and there is doubt aa to whether that was the 

animal's intent, it will be assumed that it was not. Hence, 

R. Si.meon goes so far aa to say that where an ox intended 

t o kill one man and actually killed another, no l iability 

will result. This is not the law, however, as if there 

was intent on the part of the ox to kill ~ man, any man , 

and the ox did i n fact kill ! man, although not the one 

actua1ly intended , liability will reault. (B .K.44b ) . 

The K1ahna, itself , enacts (B .K.44a ) i "It an ox, by rub­

bing itself against a wall, killed a person, or if an ox, 

while tryi ng to kill a beas t , killed a human being , or 
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•hil• aiming at a non-Jew killed an Israelite or while 

aiming at non-viable infants killed a viable child, 

there ia no liability." 6• Here, once again, we find a 

111arked departure from the doctrine of moral obligation 

imposed on an owner in respect of a dangerous instrument­

ality in nis possession. 

Returning to our original theme of liability under 

tr.e Lair of God, but nc t the law of man, we are told that 

1f an animal 1a marred auch that it can.~ot be used for 

religious purposes, but can nonetheless be fully employed 

for all other purposes, no liab111 ty will lie at law, but 

be who marred the beaat will be liable to judgment at the 

hands of Heaven. (B.K.98a) Here there is a clear instance 

of moral obligation although unenforceable at law. 

The following , although Asgadah, casts some interest­

ing light on the question of Divine Justice. The passage 

refers to Leviticus 35t 36,38; Numbers 15:38,41 and Leviticus 

19:36. "Raba saids YlhY did the All Merciful lltention the 

exodua from Egypt in connection with interest, fringes am. 

weights? The Holy One , blessed be Be, declared: It is I 

who distinguished in Egypt between the f irst-born and one 

who was not a first-born; even so, it is I who will exact 

vengeance from him who ascribes his money to a non-Jew and 
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lends it to an Israelite on interest, or who steeps bis 

weights in salt, or who uaes vegetable b lue and maintaina 

it is (REAL) blue.tt6& The ref erence to interest has been 

explained above. Here, again, we have three examples of 

wrongs which, for lack of evidence, cannot be remedied by 

the courts but where, nevertheless, a moral obligation ob­

tains which God will demand be fulfilled. (B.M.6lb) 

We read (B.B.53a): '' l\.Assi said in the name of R. 

Jochanonz If a man by placing a pebble or removing a 

pebble confers some advantage, this action gives him 

title to tbs land. How are we to understand this plac­

ing and removing? If we say that by placing the r>ebble 

he stops water from overflowing the field or by remo ving 

the pebble he allows water to run off from the field, be 

is merely in the position of a man who chases a lion from 

his neighbor's field." 66 Thia is mentioned in connection 

with proving title to land a cquired by gift, inheritance 

(where -there has been partition ns between heirs), or by 

seizing realty to 1h1cb none can claim legal ownership. 

The law stipulates that possession requires the performance 

of some overt act of improvement. Now inthe case of a pro­

selyte, none of whoae relatives converted, upon his death 

h~ is deemed to have died without heirs, whence it follows 

that his land is such that none of hie s\D'vivors can claim 
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legal title tbereto. If one should therefore aeir.e the 

ls.nd, while 1t 11> uld be l egal, it would nonetheleu be 

at the expanse or the proaelrte• s aurv1vora. Therefore, 

we find B. Aaai giving expreaaion to the quotat ion set 

forth above, for clearly the act or irrigation done wi th­

out effort, or the equally a1mple act of preventing damage 

to the soil through flood, as dt>9cribed by him, conatitutea 

tha t apeciea of neighborly conduct which it 1a incumbent 

Hpon every man t o perform for hie fellow aa a moral obliga­

tion, and hence, s uch acts will not be deemed to have r e­

sulted in improvements to the freehold sufficient to vest 

title in the claimant . The passage continues by stating 

that reference to the pebble has to do with setting up a 

aystem ot water conservation or ot permanent irrigation, 

whi.cb laat two are certainly valid iaprovements to the .t'rae­

hold benoe beyond the acopa of mere moral obligation. 

4 contract baaed on speculation a nd carrying provi­

sion for a penalty,* aa do all such contracts at Jewi sh law, 

la not valid to pass title to that set forth as the penalty , 

aa such contracts are illegal. R. Joae•a opinion that they 

are valid to pasa title is not the law. "Amemar said: wtie­

ther a guarantor subjects himself ia disputed oy R. Judah 

and R. Joaa. According to R. Jose, who said a contract 

based on speculation conveys title, a guarantor ia reaponaible . 
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According to R. Judah who aaid • contract baaed on specula­

tion gives no title, the guarantor 1a not responsible. Said 

R. Ash! to Amemar2 Surely it is th~ daily custom that con­

tracts based on apaculation give no title - but a guarantor 

is held reaponsiblel Indeed, said R. Ashi, havins regard 

t o the plea sure of being trua ted he determines to undertake 
67 the responsibility." (B . B.173b) The manner in which the 

court treated this particular case ia unique. Here we have 

an obligation wl ich ia clearly illegal and unenforceable at 

law . The creditor, by reason of its illegality, could not 

possibly proceed against the debtor. Nonetheless, the 

debtor's surety ia held liable, since, having assumed a 

position of tr\.Et, he la under a moral obligation to stand 

behind his undertaking, and from this the court will not 

relieve him. 

Needless to say, the moat solemn of all moral obliga­

tions is the promise. "He who punished the generation of 

the flood and the generation of thto dispersion, He will 

take vengeance of him who does not stand by his word." 

(Kishna B.M.44a)68 Jewish law doea not spell out a con-

tract by the mere interchange of promises. Therefore, the 

promise falls within the purview or equity in Jewish law. 

In the sale of personal\ty, it would appear under biblical 

law ttlat the contract becomes binding upon the completion 
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of payment, but 1n both biblical and later law, the true 

measure of the binding character of a contract of sale of 

personal property 1a the formal act* ot taking physical 

posaeaaion ot the subject of the contract by the vendee, 

which act can be actual or symbolic. 

Aasume that the vendee pays money into the hands of 

the vendor . This in itaelr la an irrevocable act; fQr 

Jewish law does not recognlze the doctrine of revocation 

of offer prior to acceptance. At this point in the nego­

tiation the vendor can still retract. Is this equitable? 

The Rabbis held that it wa1, tor wh,le it givas the vendor 

an advantage, yet that advantage but counterbalances the 

dieadvantage under which he labors in conformity with biblica1 

law, since, if the pa)'Jlaent confirms the contract and the 

vendor wisbea t o go forward with it, be becomes insurer on 

behalf of the vendee until the time of 1'inal delivery . The 

majority of the Rabbis ret'used to recognize the biblical 

law as holding tlw.t mere payment confirms the contract, and 

preferred to believe that in biblical, aa in later, law, 

this was only accomplished by the formal act of taking 

physical posaeasion. In this case, both vendor and vendee 

can retract, deapi1B the payment of money . In thia we aee 

e.n equitable modification of the law, and thia represents 

the majority opinion. 

~ I 
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Despite the forego!ng, however, the Rabbis were not 

satisfied that they were justified in ao interpreting the 

biblical law. Aasume, they aaid, that the payment ot 

money did confirm the contract, or assume that it did 

nots as an equitable proposition would not the rule be 

the aame in any eTentT Whyt Because retraction after 

an implied promise would be no leas reprehensible than 

retraction after an explicit promise, and by the vendor's 

acceptance of the mone}, there la an implied promise to 

sell. Wherein lies the implication? Suppose that there 

had been delivery prior to payment. Clearly in that case 

there could be no retraction for the aale would have been 

consunmated by the formal act or reducing the chattel to 

posaeaaion and the vendor would then have become a credit­

or and the vendee, a debtor, and their re la tion.ahlp would 

change from one ot contract to one ot obligation. While, 

as a matter ot law, the converae doe• not hold, as a mat­

ter of equlty it doea. A mere promise wlthout payment, 

however, is a nullity. Despite the equitable obligation 

here established, the court la without power ot enforce­

ment, yet "He will take vengeance or him who does not stand 

by his word." (B ,M.47b ft . )• 

* Hence the r·emedy of apecific performance is unknown to 

Jewiah equity. 



"R. ltahana was given money for flax. Subaequently 

flax appreciated. Thus he came before Rab . 'Deliver to 

the value of the money you received," said he to him, 

•but as for the rest, it la a mere verbal transaction, 

and a verbal transaction does not involve a breach or 
faith.' For it has been stated: A verbal transaction. 

Rab said: It involves no breach of faith. R. Joohanon 
69 ruledz It does involve a breach of faith." (B.M.49a) 

Abaye colJllllented thS; one must not speak one thing with 

the mouth and another with the heart, which Rashi explains 

signifies that at the time of entering into a transaction 

one should have no intention of wi thdrawal, yet if one 

does enter into a verbal transaction in good faith one 

may subsequently withdraw in view of market fluctuations. 

A gratu1tuous bailee is not responsible if the bail­

ment is lont or stolen. As the taking of interest is ille­

gal in Jewish law, a lender is never compensated for making 

his loan. Where a loan is made on pledge, the lender be­

comes a bailee. As a matter of pure syllogism it would 

therefore follow, that should the pledge be lost the lend­

er would be absolved of all liability, as, of necessity, 

he la a gratuitous bailee. Neither R. Joseph nor R. Akiba 

take thia view, he.ever. The matter is worthy of explora­

tion. 
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The Mishna states that where a pledge bas been lost, 

and where the borrower and lender both admit that its 

value was less than the face or the loan, but where the 

borrower aets a higher value on the lost pledge than 

does the l~nder, the borrower is liable for the differ-

ence between the admitted value of the lost pledge and 

the face of the loan. Yet, consider, since the pledge 

was accepted aa security for the loan, does not its loss 

wipe out the obligation? No, for it is assumed that the 

pledge was accepted as security only up to the 8.l!lount of 

its value. Tbis is the view of R. Eliezer. R. Akiba 

holds that the pledge was the consideratic1 for the loan 

and that the lose of the pledge was a breach of trust for­

feiting the loan. In this way the lender, aa gratuitous 

bailee, is held liable in the 8lDOUnt equal to the face Of 

the loan. The pledge is not merely a symbol of the loan, 

for frequentlJ it is accompanied by bond. The pledge is 

held aa a possible source of repayment in the event of de­

fault. But why, nonetheless, should be lose the loan by 

reason of having lost tbe pledge? Certainly, 11' the pledge 

and loan were of equal value, the loaa of tho one would can­

cel out the other, yet R. Eliezer would hold that as gratui­

towi bailee the lender is not liable and hence, despite hav­

ing lost the pledge, he is entitled to recover the full 

amount or the loan. The problem is whether the pledge 
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served aa aecurity, ln which case there would be liability, 

or whether it was a mere reminder, where the pledges would 

be a gratuitous guardian. R. Isaac holds that the credit-

or actually "posaesaed" the pledge since the Bible (Deuter­

onomy 24 : 13) deems its return an act of righteousness, and 

wherein , a sks R. Isaac, would there be righteousness in re­

turning that which one did not "possess" but which one was 

obliged under all circumstances to return. Bence the pledge 

was aecuri ty rather than reminder, and aa security, was 

equa l to the loan. If the pledge were taken by court pro­

ceaa subaeq.aent to the extenaion of the loan, R. Isaac•a 

position migh.t well be tenabl e, but auppose it :as taken 

at the time of the making of the loan? In that event the 

pledgee would be similar t o a guardian of a loat object, 

whom Rabbah deems to be a gratultaua bailee with no l iabil­

it7 for loaa, and whom R. JoMeph holds to be a paid bailee 

who la liable. Why doea R. Joseph hold the guardian liable? 

Because guarding a lost object ls a meritorious act e qual to 

the fulfillment of a Divine Commandment* for which the perform­

er of the act receives a Divine Reward. To lend to another 

who ia in straits is similarly such a meritorious act. Sup­

pose, howaver,that the lender desired the pledged article for 

bis own use andwla willing to deduct trom the face of the 

loan so much aa he would have had to pay fc:-r hiring it had 

there been no loan. R. Akiba, still mindful of the loan, 

r 
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cannot overlook the fact that the pledgee is still per­

forming a meritorious act in t he ey~s of Heaven, but R. 

Eliezer sees no merit in the loan, since its extension 

brings the pledge into hie hands to employ for hie own 

neede. (Sheb.44a rr.) The court ultimately ruled in 

the case that the pledge is merely a reminder and that 

it doea not equal the amount of the debt and that, there­

fore, the lender will only lose so much of hia loan aa ia 

e qual to the value of the lost pledge and is entitled to 

recover the difference, thia being in strict conrormity 

with the Mishna. The portion of the controweray report-

ed above, however, affords a clear perapectiYe into the 

equitable reasoning of the Rabbis in terms of moral obliga­

tion outside of the atrlct letter of the law. The case waa 

decided on the proposition that a debt, unaecured b y pledge, 

or, unsecured by pledge equal to !ta race value, la auto­

matically cancelled in the Sabbatical year, and hence it 

can~ot be said that a pledge, regardless of true value, 

is deemed in law equal to the value of the debt which it 

secures. 

We saw that where a prime obligation la voidable by 

reason or illegality so aa to e%cuse t~e principals, this 

will, nonetheless, not operate as a release of the s urety , 

since bis la a moral obligation f r om which equity will 
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grant no relief. We have also seen that where a pledge ie 

taken by court process, subsequent to tbe extension of a 

loan, all agree that it constitutes security and that title 

vests in the pledgee in th6 event of default. Ordinarily, 

however, contracts of obligation do not involve pledges, 

and come into being, not when the money passes to the bor­

rower, but by formal act* (not unlike that in the case ot 

sale), symbolizing t he assumption ot the obligation by the 

obii-gor. It ls tbereflre logical to suppose, and the 

courts have so held, that where the surety guarantees 

the debt at the time of the passing of the money, the 

formal act of obligation ls not necessary to spell out 

hia 11abilicy, since hh guarantee was itaelt consideratiora 

for the extenaion of the loan. By the same token , if the 

guarantee is llllde only at a time subaequent to the prime 

obligation, the formal act ia necessary, as in the first 

instance there ls a ~ !Jde auretyahip, where the surety 

and principal debtor are on equal footing, and the credit­

or can proceed against either at will in the event of de­

fault; wherea1, in the second caae, we have , in e ffect, a 

secondary contract of guarantee, s o that the creditor would 

have to exhaust all his remedies againat the principal debt­

or before he could turn to the guarantor , and the guarantor, 

in turn, would have to reserve to himself the right to re­

coupment from the principal debtor, ln tbe event that he 
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ahould be cal led upon to ~ake good his obligation. 

Now, since a pledge acquired thro1Jgh court process 

at a time subsequent to the extension of a loan is recog­

nized as security in both law and equity, and since a 

guarantor after a loan obligation enjoys a measure or pro­

tection greater than one who comes forward at the time of 

the extension of the loan, it would follow ~fortiori that 

a guarantor appointed by the court at a time subsequent to 

the lending should enjoy the highest measure of protection. 

The rule is otherwise, however, for such a guarantor is in 

no be·tter pos1 tion than one who guarantees the obligation 

at the time of 1 ta inception and thereby becomes a m.ere 

auret.;r "for he has regard to the pleasure he bas that he 

ia trusted and he subjects himself to him," (B.B.176b end),70 

1.e. by reason of the confidence reposed in him by the court 

be assumes a moral responsibility that forces him to shoulder 

the entire obUg ation. 

7. "'Egui t:y' a Attitude Toward Uaurzi 

While in common parlance, usury is understood to mean 

the charging of an exorbitant rate or amount of interest, 

the leas coJmDon definition, and that which is meant here, 

is the lending or money with an interest charge for its use . 

Usury, at Jewish law, as the Bible makes man11'est, is ille-
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gal, nor did this change in any respect d\U'ing the subse­

quent development of thu law. While references to usury 

oases are legion throughout the Tal mud, we are only con­

cer ned with these instances in which an equitable element 

was involved . One such case has been twice referred to 

above, that in which the Jew would eatabliah legal title 

tc his money in a non-Jew, over whom Jewisn courts exer-

cised no control, ao that the non-Jew, acting as agent !or 

an unaisclosed ptincipal , without revealing his agency, 

could lend the money at interest; and quite frequently, 

to be sure, the non- Jew availed himself of the merits of the 

situation by standing on his legal rights as to the title to 

the money, a situation from which equity, quite obviously, 

would grant the original owner no relief. 

We read (B.K.103a): "R . Kahana transmitted some money 

for the purchase of flax . Now as flax subsequently went up 

in price, the owners of the flax sold it . He thereupon 

came tafore Rab and said to him: What shall I do? May 

I go and accept the purchase money? He replied to him: 

If when they sold it they stated that it was Kahana•s flax, 

you may go and reoeiTe the money, but if not, you may not 

accept it . " 71 The motive behind Kahana's question, for 

he was a law-abiding man, was his doubt as to whether the 

flax ln the situation might not indeed be deemed a aubter-
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fuge, so that, by removing it from the situation, he would 

merely have paid out a small sum of money and received back 

a larger aum, 1lb ich would be usury, the more particularly 

since the flax had never actuallycome into his physical 

possession. Legally, there was a purchase and resale, but 

Kahana, himself a judge, recognized at once that, on the 

equitable side, this transaction might not have been deemed 

a sale at all, and he feared to tranagress the law. Rab's 

reply q1~1te clearly was in accord with Kahana's thinking, 

for if the name of Kahana as vendor had bean mentioned, then 

the physical possessors of the flax would have been acting 

only as his agents, and, since the act of an agent is that 

of his principal, it would follow that through their in­

strumentality Kahana, h1.mself, was in possession of the 

flax and was actually making a profit out of the sale of 

merchandise and not realizing interest on the extension of 

money. Moreover, legally, if Kabana's name had not been 

mentioned, there would have been no legally recognized 

agency, the sales price would have been legally vested 

in the actual vendors, and Kahana would merely have been 

entitled to the return of his money, the more so, since , 

we have learned, under later law, the mere payment of money 

wouldnot constitute a confirmation of a contract of sale, since, 

at any time before delivery, the vendor may, according to the 

Rabbis, retract. 'l'bls latter interpretation is original and 
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may be in error, for certainly :1.t is not to be 1'ound in 

any of the recognized commentaries . 'l'he Talmud takes the 

position, b°"ever, that there had been a bona ~ sale 

by sfmbolic redl.l.ltion to possession and that the vendors, 

as unauthorized agents, were guilty of misappropriation, 

which la robbery, and that r obbers must make restitution 

in accordance with the value of the stolen merchandise 

at the time of the robbery, the robbery, in this case, 

having been committed at t.':le very moment of the second 

sale . Even, however, if there bad been no ~ormal taking 

into possession 80 as to make the first sale to Kahana 

bi nding, yet, one might say, that there had been a con­

tract here for ~resent payment and future delivery, and 

in that event, Rab, h i mae l f, had previously ruled, that 

should 1'uture delivery prove 1mpoaaible, the obligor ia 

bound to substitute therefor payment of money in accord­

ance with the value of the merchandise at the time when 

delivery was to have been made . The significance of the 

foregoing lies in the demonstration of the scrupulousness 

with which equity sought out all instances which might 

possibly be suspect of usury . 

B.M . 60b to 75b ls given ove1• wholly to the matter 

of interest. Only two specifically equitable elements, 

however , appAar, as the remainder can well be construed 

a8 str ict law . One example , afforded by the Mishna it• 

j 
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ael1', of the extension of the concept of uaury , is that in 

which "short-selling" ia so defined . This appears at the 

very beginning of the reference above. A man buys a future 

in wheat, but at the current price, which is altogether 

legal . Prior to delivery, there is a rise in the market. 

The vendee then approaches the seller and demands his wheat, 

telling him that he wiahea to liquidate at once and purchase 

wine with the proceeds. '!'be vendor then aaka to be re lieved 

of his obligation and off~rs , in consideratidn of his re­

lease, to render himself liable to the vendee for wine in 

a value equal to tl:w.t or the wheat at the time of the de­

lll&nd for delivery, but, in making hia otter, the vendor 

baa no wine& Here he la making a profit on merchandise 

not ln hia possession ao that in the eyes of equity all that 

he ia doing ia realising, or aeeking to realize, a usurious 

return on bis money. It need hardly be stated that a return 

of merchandiee in an amount g~eater than that originally 

lent la no less usury than where money la aubatitut•d for 

the merchandise. In thla case, however, the rule goes be­

yond the limits of an augmented return of either merchan­

dise or money. 

At B.M.62b a case arose to which certain members of 

the court attempted to apply the foregoing rule, albeit 

their reasoning was not accepted . ! sought a loan of money 
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from !!• Since !! did not have the monsy to extend the 

loan, he gave !• instead, whea t equ~l in value to the 

amount sought at the then current market . !Aber !! pur­

chased the wheat 1'rom ! at five sixths of its former 

value. At this point! stilled owed~ the full value 

of the original loan. With tbe purchase price received 

from !!• he could pay off five sixths of the loan in cash 

and would then still be liable for the remaining sixth. 

~ no~ comes forward and tell• A that he wishes to buy 

wine in an amount equal in value to the face of the loan 

and demands repayment. If A had wine up to that value he 

could pay off the loan with the wi ne and neither law nor 

equity would object. In that case he would have received 

merchandise in a fixed value and he would have aatiafied 

bis obligation by paying back merchandise, albeit ot another 

speciea agreeable to the creditor, 1n equal value. But! 

bad- no wine l Therefore !! demanded thet be pay in cash the 

full amount of the wheat which be had rece~ved i n terms of 

the amount of the whea t at the time of t~e loan. This, as 

stated, certain members of the court frowned upon as a usu­

rious demand. They argued that since .!! already had received 

back all the wll! at W1 l cb be bad loaned to !• and had given 

in exchange therefor five sixths of the original value, 

since wheat had in the interim depreciated, be bad moral-

ly been paid in full subject only to the return by A to !! 
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of ~'a purcl'w.ae price, given in exact exchange of the wheat . 

To seek to recover tho purobaae price plus the additional 

sixth in cash would be to seok interest, for here, on the 

ba~ia of market fluctuations, he is seeking to profit at 

the debtor's expense. Here A,, the debtor, is likened to 

the vendor in the case set forth in the Mish.~a, but as ia 

obvious, bere, clearly, "the shoe is on the other toot", 

and to that extent the reasoning ls fallacious . Why is 

reasoning, aucb aa that set forth in the last example, 

more properly denominated equitable rather than legal? 

The reason is two-fold . As shown, there was fear tha.t tbe 

creditor was unjustly profiting at the debtor'• expense, 

since, having received back the wheat originally loaned, 

he aought additlcna1 payment as well. Actually thia was 

not the case, but to the extent that it was believed to 

be , it conatltuted a case of unjust enrichment which in­

variably fall• within the tour corners of equity. 'l'he 

other element involved ia that wherever a case "shocks 

the conscience of the court" that case 11 amenable to 

equity, yet the coirt, itself, doe s not d1at1ngulap in 

these oaaes between law and equity. 

Technically, as repeated so often herein, the great 

bulk of matters applicable to usury are legal rather than 

equitable, and yet, in an Asgadic sense, the Rabbis looked 
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upon the entire matter as of the essence of equity for 

(B . B.90b): ~our Rabbis taught: Concerning those who hoard 

produce (THOSE WHO SEEK TO 'CORNER 'lllE MARKET'), lend 

money on usury, reduce the measures and raise prices, 

Scripture says: •saying: When will the new moon be go~, 

that we may sell grain? And the Sabbath that we mLy set 

forth corn' Making the ephah small, and the shekel grea t, 

and falsifying the balances of deceit.' And it ls written 

ln Scripture: 'The Lord hath sworn by the pride of Jacob: 

Surely I will never forget any of their works.•" 72 

In conjunction with the above quotation (P.B . 9la) we 

learn that middlemen in Palestine who dealt in the neces-

s1t1es of life were deemed to be userers, these necessities 

including wine, oil and certain types of flour . R. Eleazar 

b . Azariah excepted oil since it was so plentiful that the 

market price remained permanently low and the profit re­

alized thereon could not be deemed usurious. R. Judah b. 

Bathyra excepted wine because he was willing to overlook 

usurious profit, resulting in a high market price, since 

this diminished the availability of wine thus reducing 

consumption and excessive intoxication . 
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8. Equity•a Attitude Toward Wltnesses s 

Falae ••earing, while unconscionable, ia nonethe­

less a matter of law and not of equity . We know, more­

over, that while equity frowns upon him who, knowing ot 

evidence favoring a litigant, yet fails to testify, 

equity is witbout power aa a practical matter to remedy 

the situation. Reference has alao been made to tbe 

problem of a Jew teetifying in a non-Jewish court whoa• 

rules of evidence and procedure Jewish law looks upon as 

tending toward tbe defeat of justice. '.L'b.ere are other 

instances as well, however, •here equity wi ll interpose 

in t he matter of witnesses. 

It is ci>vioua that a person testifying in a case 

may well give utterance to a false statement, a deliber­

ate instance or perjury, and at the same time testify to 

much that ia true. Usually where this occurs, and where 

the perjury 1• shown, bia credibility is so shaken that 

none ~ hls testimony will be accepted aa true. This is 

not a matter of law but of psychology. In Jewish law, 

once a witness baa been shown to have cOIDJllit ted perjury, 

he 1s thereafter utterly disqualified .from appearing aa 

a witness, anything he may aay then or in the future, even 

under oath, being deemed false. 
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With this in mind, we come to a case or one who 

testified that a certain person had robbed another or 

cattle and had then had the cattle slaughtered. It will 

be recalled that for the offence or robbing, double dam­

ages will lie, and for the second offence or alaugbter• 

ing, the damegea •ill become five, or at the least, four­

fold. Hence , the burden of the evidence is serious . In 

the course of the trial it was clearly proven that the 

charge of slaughter wa£ without foundation , whence, as 

to that statement , the witness was clearly shown to have 

perjured himself . What view should be taken of the earli• 

er atatement of the witness aa to the commission of rob­

bery' 

At Jewish law, tbe general rule is that one is 

deemed to apeak the truth until proven to be a perjurer. 

As the proof of perjury was effected aa to evidenc e given 

by the witness subsequent to that as to robbery, i t would 

therefore appear that the testimony aa to robbery must stand 

as true . This is very fair treatment or t he past reputation 

of the perjurer, out might not the result, in terma of the 

welfare of the defendant, prove, at the least, somewhat in­

equitable? So it appeared to certain of the Rabbis . The 

majority opinion had been that where t wo statements are 

made, one i111111ediately after the other, as in this case , 

J 
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•1th no more time between them tban that sufficient for 

the uttering of a greeting, the1 nonetheless constitute 

two separate statement s; whereas R. Jose opined that 

the1 bec&Jne fused into a alngle utterance. In R. Joae•a 

view, therefore, the teatlmony aa to robbery would have 

been inadmisaable. But do we properly construe R. Joae•a 

view, for if two statements are made aa here, but not under 

oath and not aa testimony , but in the ordinary cou.rse or 

dally living, whi le R. M~1r would accept the first aa 

expressing intent and disregard the second, R. Jose would 

accept both, even if an 1nconsia t eney should be invol ve d? 

In R. Papa'• view, two aueh statements would merel1 be 

indicative of a change or mind, and hence, if both con• 

stitute one statement, then the second portion should 

aerve aa a modification of the first . Only in t his way 

can R. Joae•a position be made to harmonize with common 

sense. Actually where one apeaka of the time neceaaary 

for a greeting it h a prerequisite to determine what type 

of greeting la referred to1 that as betwoen inferior and 

superior, which being more respectful la consequently the 

longer, or the terser greeting returned by a superior to an 

inferior. Where the longer interval extends between the 

two atatements, R. Jose bolds that they are two and apart, 

thus agreeing with the majority opinion, but, •here the 

shorter greeting la app11ed to the measure of the interval, 
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t hen only will he view the two statements as undergoing 

consolidation. (B.K ,73a tr.) I n the foregoing one sees 

in the argument of R. Jose a desperate attempt in the in­

terest• of equity to avoid the requirements of the law as 

explicitly set forth, in order to hold the witness retro­

spectively a perjurer that the defendant may not, through 

the witness 's earlier testimony, au!fer an injustice. 

In Jewish law, as in modern law, it waa coD1Don tor 

heirs to adjust their equities through an action for par ­

tition. "There came a brother t o Mari b. Iaak from Be 

Choza1 saying to him: 'Divide with mel' I do ~ot know 

you,• be replied. So they went before R. Chisda. Said 

he to hi.ms 'He speaks truly to you for it ia written: "And 

Joseph knew hi~ brethren but they knew him not," which teaches 

that he had gone forth w1tbout the stamp of a beard and came 

with one. Go then,• he continued, •and produce witneaaes 
-

that you are h ia brother.• 'I have witnesaea,• he replied, 

'but they are afraid of him bec8llse he is a powerful man.• 

Thereupon he said to the other : 'Go you and bring witnesses 

that be ia not your brother.• 'Ia that justice!' he ex• 

claimed, •the onus of proof l ies on the claimant.• 1Thua 

do I judge in your caee,• be r~rted, •and for all who are 

powerful men of your like.• 1But after all, 1 he retorted, 

'witneaaea will come and not testify•. •They will not 
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twice treapaea, 1 he rejoined. Subsequently there were wjt­

nessea that be waa hie brother."73 (B .~.39b) In this pas­

sage we again are reminded of equity's attitude tothoae who 

withhold evidence by refualng to testity, aa also of the 

presumption in favor of the credibility of a witness un­

til the contrary baa been proven . Here, however, the liti­

gant 18 called upon to prove a negative contention. In 

this respect Jewi1h law can be s aid to be inequitable and 

wanting, always assuming ;bat the foregoing can be taken 

as precedent. In another aense it is equitable, since the 

defendant , by instilling tear, silenced the plaintiff's 

witnesses , tbe defendant ia forced, in erfact, to U1 "in­

que1t . " 

Equal treatment of litlganta and witneaaea, devoid 

of partiality even in r espect or formalities is demanded. 

"Our Rabble taugbts 'In righteousness abalt thou judge thy 

neighbor' that one should not alt, and the other stand; 

one speak all tl!!. t he wishes, and the other bidden to be 

brief . Another interpretation: 1 In righteouaneaa shalt 

thou judge thy neighbor•: judge thy neighbor in the scale or 

merit. R. Joseph learned! 1 In righteousness shalt thou judge 

thy neighborl: he who is with thee in Torah and precepts -

endeavor to judge him f avorably." (Sheb . 30a)74 
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The foregoing is primarily Aggadah but la typical 

of much that is found t1n the general theme throughout Tal­

mud , including some of the •xtremely pertinent aphorisms 

in~. which are not quoted here , being more e thics 

than equity. One more example , however, offers too over­

whelming a temptation toproduce for it to be denied. (Sheb. 

30b ff.) : "Bow do we know that a judge should not appoint 

an advocate tor hia words' Because it is said: 1FTom a 

false matter keep tar' . And how do we k:now that a judge 

should not allow an uncultured disciple to sit before him? 

Becauae it is said: 'From a false matter keep far .• And how 

do we know that a judge who knows hla colleague to be a rob­

ber, or a witness who knows hia colleague to be a robber 

should not Join with him' Because it is said: •From a false 

matter keep tar.• Andhow do we know that a judge who knows 

that a plea ia false should not say: Since the witnesses 

give evidence I will decide it, and the chain w!ll hang 

around the neck of the witnesses . Because it is said: 

'Prom a false matter keep far•" . 75 

Tba word J\9 • ~~, it would appear, is to be found but 

three times in all Talmud. It is defined by Jastrow in bis 

Dictionar7 as either equity or eonsuetudlnary law. In all 

three places of its appearance (S . M.Sa, B.M.62 and Sbeb.40b 

ff . ) it is always used i n conjunction with an oath to be 
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taken by a litigant where no oath is required by law. 

'l'bus we find thtt in the absence of legal requirements 

ror the takiog of oaths, as in tbe plea of general deni­

al,* equity 11111 interpose this "equity oath" in the 1o­

terests of en1'orc1ng truth. Thia draws into sharp focus 

the intervention of equ.1ty in the matter of testimony, 

at least in re~pect of the l.1t1ganta themselves in the 

drawing of their pleaa. Apparently. therefore, equity 

will tolera t ·e the entr J of no plea except under oath, in 

which respect the Rabbis have far exceeded the require­

ments of biblical law . (See 'P • 11.'f •:' Z'lf!-) 
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III. REMEDIES AT EQUITX 

11 .Fraud, Mistake and Reformations 

Fraud la essent ially a legal question. Precisely 

what it is has never been defined nor will ever be de­

fined, aince, by the very endeavol' to define it, 1.t 1a 

set within limits, clearing the way for de facto !'raud 

beyond tho powers of the court . Five elements are nec­

e s sary to spell out fraud: mi.arepresentation, a r.ienter, 

intent, reliance and loss. Tbua, where th .>ee are lack­

ing, the co1r ts of law are without .1ur1ad1c ti on. Equity 

thm deals alone 1' tb t he anomalous al tuation of fraud 

that ia not techn1cal1y fraud. It ia here , where there 

la no clear -cut fraud, but merely the suggestion or dan­

ger of fraud, that fraud ia primarily a matter for equity, 

and it 1a with this latter situation alone that we &l'e con-

cerned. 

Mistake of i'act or of law on the part of a contract­

ing party may lead to gross injustice should the contract 

be enforced. Cl.early , in such instance , aily equity can 

grant rel ief. Where, therefore, the1•11 is danger of el ther 

.fraud or• mistake occas i oning an urijust loss in the case of 

a contract or other formal instrument, one of the prime 
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remedies afforded by equity is that or reforming the written 

instrument. 

lt is t o the aeveral considerations, aet forth above, 

that we must now address ourselves. 

Possession, 1n Jewiab law, ia neceaaary to effect 

oYnerahip. A• a matter of common sense, he who first 

takes possession of a lost object ia 1ta tinder , and, aa 

a general prop~sition (the law lists many exceptions), the 

finder i• entitled to ownership. Asal.Diie, however, that the 

f irst to sfti&e a lost object, through physical causes, la 

not able to continue in its absolute possession. In law, 

the first abaolutely to possess it could claim o•nership, 

but 1n so claiming, would this not effect a species of fraud 

against the interest of the !!,! !!..£!2 finderT To be sure, the 

first to seize the object could bring his claim to court but 

the possesaion had by the othe.r would bear aga:'.ns t him. The 

rule ha• tblrefore been established tha t in cases of con­

fllct or claim aa between finders, let us say of a garment, 

"Two hold a garment. One of them says: I found 1t. And 

t he other says: I found it." (B.M.2a - Mishna) 76 In this 

way, formally at least, they a1111bolize the existence of 

equal and simultaneous possesaion and their case can then 

be adjudicated aololy upon the merits. 
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(B.M.12b) "llish.na: If one finda note1 of indebted-

neaa containing a mortgage clause pledging property, one 

shall not return 1hem, because the court will en£orce 
-

payment on the strength of them. If they contain no 

auch mortgage clause, one shall rettn"n them, because 

the court •111 not enforce payment on the at~ength or 

them. Thi~ ls the view of R. Meir. But the Sages say: 

One shall not return them in either case, as the court 

will enforce payment . "17 This means that neither party 

1s to have the instruments returned to him . Where all 

agree the court will enforce payment, reference is of 

course made to payment out of the property, itself, which 

may not necessarily stand any longer in the name of the 

original debtor but rather of innocent purchasers. R. 

Meir holds, however , that if they are innocent purchasers 

the court will not presume that they either assumed or 

took subject to an implied mortgage, but this is not the 

law . Any analysis of t he foregoing will show that the 

circumstances bristle with possibility of fraud which 

the Rabbis desire to prevent. Therefore, for a clearer 

understanding of what is involved, a detailed study of 

the entire Gemara following is well in order. 

lf tha debtor shou1d confess his i ndebtedness , what 

harm in returning the instruments? Because if he cannot 
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satisfy the obligation the creditor can proceed against 

the property now in the hands of tnnocent purchasers. On 

the other hand , in the absence of mortgage, lf the debt­

or denies tbe obligation, why should the instruments be 

returnedt If the creditor cannot proceed aga i nst inno­

cent purohaaera, still, he has a right to attach the debt­

or 1 a own property, but t hi s lllay be unjust if the de'otor •s 

claim thet he baa satisfied the obligation is true. Let 

us assume that the cas e 1~ one i n which th e debtor con­

fesses liability: nonetheless, there la the possibility 

t hat the instrument of indebtedness was predated many 

months before tte actual loan was extended , ao that the 

creditor, rel7ing on t he date recited in the inatrU111ent, 

might attach property in the hands of purchasers from the 

debtor which paaaed at a date prior to the actual exten­

sion of the loan. Certainly here there would be no im­

plied mortgage and a fraud woul d certainly be perpetrated 

against the purchasers , the more so since the creditor 

would know the actual da t e that the loan was effected. 

But if there is fear of fraud through predating would not 

all documents be s uspect? Tha t i• bes ide the point be­

cause here, the documents having been a llowed to become 

101t, the situation raises a presumption tn f avor or their 

invalidity, since people are not careless wi t h instruments 

or worth . It will be noted that here we are not dealing 
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with actual fraud, but aolely with the danger or traud. 

It should be borne in mind, to be sure, tbtt one or the 

conditions of the granting of the loan migbt have been 

that property be mortgaged back to the date set forth in 

the instrument , and tbia la quite proper. The assumption 

cannot be made in the case of an instrument already suspect 

by reason of having been lost. The validity of an instru­

ment and its terms is supported by evidence ot execution 

over the signature of witnesses when the instrument is 

brought forward by the creditor . But a lost instrument 

may never have been in the banda of the creditor recited 

therein, or may have left his bands lawfully, aud it would 

be wrong under the circumstances of doubt, here obtaining, 

to place an instrument in bis handa to 11h1ch he may well 

no t be entitled. The fact tha.t it is not in hia hands ta 

prima ill!,! evidence of cancellation . 

There is always t he possibi l ity that t he instruments 

were deliberately thrown away because at the t1me they were 

lcnown to be illegal. It would be inequitable to create the 

temptation to uao them for a second time. There la also 

the danger of collusion, aa where the debt bad become ex­

tinguished through payment and where the borrower, i n con­

spiracy with tho lender, dropped the instrument where it 

could be found in the hope that, upon its being retu.rned, 
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the lender would satisfy it & second time out of the prop­

erty of the debtor which had found its way into the hands 

of innocent purctasers, with a subsequent division ot 

spoils between borrower and lender. Again, there is al­

ways the possibility that the instrument may be a forgery, 

dropped in a moment of conscience. It is logical to sup­

pose, however, that if the instrument was no longer oper­

ative through the satisfaction or the obligation that it 

would be returned to the dtbtor who would at once destroy 

it. Hence, the very fact of its being found is extraor­

dinary, since, the debtor would destroy it if it were with ­

out value and the creditor would be at pains not to lose 

it if it were. Now R. Meir had held that in the absence 

of a apecifi o 111ortgaging clause there is no right to pro­

ceed against property, there is no implied mortgage . Thh 

would avoid the problem of the 1nnoo~nt purchaser . Hence 

only debtor and creditor are left to be dealt with and, 11' 

there is the possibility of forgery, certalnl1 neither of 

them should have the inatrllllent. 

If the debtor denies the validity of the obligation 

a.nd there is no mortgage involved, even if the instrument 

were lost and never found, the oral testimony of the wit­

nesses to the instrument would ·be sufficient to enforce the 

obligation. But where tho instrwnent is lost in a place 
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where it can be found , and ia, indeed found , why believe 

the witnesses more than the borrower when an odor of sus­

picion permeates the clrcumat&Jlceat The borrower's con­

tention of forgery raises a valid presumption of illegal­

ity as t o the entire alleged transaction . Where there are 

no 11'\nuc on t purchasers invo 1 ved, however, and where tho 

debtor admits the debt, there la no possibility of fraud 

and the "inatrument may then be returned. Where he does 

not admit, even if he fails to a llege forgery, there ia 

still the possibility that the debt may have been satis­

fied. The sole difficulty, therefore, lies in the exist­

ence of innocent purchasers. The more especially where 

there la no mortgage and there la the difference of opin­

ion as to whether an implied mortgagecan be assumed to 

exiet . The doctrine of implied mortgage reata on the as­

sumption that all notes of indebtedness will recite some 

measure of security, and that, if tbia la lacking, it la 

due to the negligence of the notary . 

This assumption la actually an unfounded presumption 

as no puroha ser of land ii an innocent purchaser, every deed 

containing warranties of title and against enc1.111branoes if 

these can be given, and frequently a clause ls inserted 

protecting the buyer against claims against the property 

by aubaequent creditors of the seller, all details of suoh 

conveyance undoubtedly being communicated to the creditor 
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at the time of the drawi~g up of the loan instrument. The 

omission of a mortgage clause in a note of i ndebtedness 

111&Y well be deliberate. Yet, as against this, there is 

the presumption in favor of security, and in the absence 

of pledge, where, but in the debtor's land, would secur­

ity be found? Actua lly, the land may be security for the 

debt and tmre may be warranties in the deed of transfer, 

inwhicb event , as between creditor and grantee, the lat­

ter has the suprior rigb;, and this is even so in the ab­

sence of express warranty, since equity will imply the war­

rant1. Thia impli ed warranty, running to the bene f it of the 

grantee, would protect him against the creditor's rraud, if 

indeed there is fraud, even were the note of i ndeb tedness 

to be returned to bia hands. It should be unders tood that 

the creditor has a right to take the land, if it 1a set up 

as security for the debt, and can oust the grantee, but the 

grantee can tb!lreafter proceed against the creditor for the 

value thereof. 

At this point in the argument, the Rabbis depart from 

the subj ect of fraud potential, and describe a situation 

which might be construed as actua l fraud, although legal­

ly it la not ao considered. Assume that the creditor ap­

pears before the grantee has entered into possession. In 

that case, as we now lcnow, there is no sale, and the grantee 
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is able to retract• If, however, he has just entered into 

possession, he is without rec ourse aga inst the seller under 

his warranty until seizure by the creditor has been judicial­

ly declared legal. Suppose , however, that, properly, the 

field is already the credi tor ' s, so that the llhole is a 

fraudulant conveyance; then the grant•e can sue for the 

selling price plus the cost of improvements, although 

Samuel aays only for the selling price. The Rabbis feel, 

however, tb&t there is alwPya an implied agreement to com­

pensate for improvements so that Samuel's opinion could not 

be sustained on these grounds, much leas where there tts an 

express agreement to that effect. The only expl~nation is 

that posaibly tb!I improvements are deemed non-exiatent, 

since made on land '*1ieh, for the grantee, never existed, 

since title waB defective, ao that he would be getting a 

return on property he never poaaesaed, which, aa a species 

of "ahort-aelling" la, as shown above, l.l8urioua, hence il­

legal . The situation described here ia not cons idered a 

fraudulant conveyance at Jawiah law , 

The above discussion extends part ••Y down B.M . folio 

14b. Continuing on l6b we find that deeds to land, if found, 

are returnable, since the situation here doeanot lend itself 

so readily to fraud, and t h is is so even wban the deed served 

as a mortgage, i.e. security for a debt, for in the case at 

hand, a.a to the debtor, "he baa himself to blame for the lose, 
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for at the time vhen he paid he should have torn up the 

document or he should have another document to be writ· 

ten (GIVING HIM LEGAL TITLE TO RECLAIM THE LAND), and it 

ia only because •and thou shalt do that which is right 

and good in the sight of the Lord', that the Rabbis de­

clared that it should be returned; therefore he is buying 

anew and he ought to ask for a deed of sale to be writ­

ten."78 Here we have another example of the use of the 

biblical expression referr ed to above in several connec­

tions but here interpreted to create a measure for the 

prevention of fraud, but the Rabbis will not protect 

against fraud where 1t is made possible through negli· 

gence. 

Notes of indebtedness are not returned, when found, 

even if endorsed by the court, thus ruling out the possib­

ility of fraud 1n inception, since they may, nonetheless, 

have subsequently been paid off. There is yet another rea­

son. The testimony of the debtor, as witness, may not be 

acceptable because he has previously been convicted ot 

perjury. (Tb.is has been explained above.) Hence, were 

the debtor to pJ&ad payment, his plea wouldnot be accept­

able under the laws of evidence, and if the plea were true, 

although barred,and the instruments were returned and pro­

duced in court, the debtor might be the victim of a quasi-

r 



traud b7 reaaon ot hla earlier perJurr in an altogether 

ditter.nt oonnect1on. '!'bu we tlnd that equity will •••n 

proteot the wrong-doer& 

Pollowing th• foregoing, the Oellara conaidera the mat• 

ter ot traud which aa7 tlow trom talae pleadings. Bv•r7 

pleading ot a defendant ln court auat be verified under 

oath (B.~.5a)79 a• e••r7 pla1ntitt la aaaumed to ba•• a 

cauae ot action, (Sheb.40b) ao that an UDTer1t1ed gener-

al denial la dee .. d nuga tor7 in Jew11h law. Wber. a Judpent 

debtor aweara in open court that be bu aat1at1ed jlld.gllent, 

be 11 believed. 'l'bereatter the judgment creditor cannot re-

1ort to 11auance ot execution and l•T7• It, however, a 

debtor baa judgaent iaaued aga1nat bia, and then ln aup­

pl-ntar7 proceedlnga (whlcb in .Jn11b l• ia deelled a 

aeparate action) plead• that be bu alread7 1atiatied h1a 

obligation, hla oath 1• not accepted and execution Will 

i1au. in taTor ot th• creditor. R. Z&b1d 1n the "'•- ot 

R. Bachman diaaented troa tbi1 ruling ot R. Wacman aa re­

ported b7 R • .Joaepb b. llaDJlla1 on the ground that tb9 two 

aituat1ou are identical and that th• defendant ahould be 

belieTed ln 'both 1natancea, altbougb in the t1r•t oaae, 

aotuall7, he plead• that be baa paid the Judpent, and, 

in the other, 1bat be baa alrer.d7 paid tba t tor which th• 

original action waa brought to ettect recov•r7• 
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'lb• rule la, that it, following .Jads-nt. the credit­

or, in the preaence of witneaaea, deaanded the pap1ent ot 

the juclgaent and waa retuaed, it ia aaaumecl that th• debt­

or would not aubaequentl7 ha•• paid in the abaence of wit­

ne•••• and hia oath of paJJMnt 1• cl••••cl perjurioua. It, 

bo•••er, hi• aaaertion of 1>919ent ia aade in court, but 

not adclreaaecl to the jwlpent, ancl •i tne•••• ahow that 

aubaequent to judgaent dea&ncl ·••• mad• upon bill tor pa7-

.. nt which ••• retuaecl, men bia aubaequent oath in open 

court of p&:19ent of the obligation upon which the pr1aU'7 

action waa brought 1• aerel7 lookecl upon aa a clelapng ac­

tion to induce the court to reconaid•r the aeri ta. Ilene•, 

1n th• tirat instance, tb• obTioual7 tala• oath ia deeecl 

an attempt to detraucl th• creditor, whereaa where there 

ia an opportun.1.tJ to interpret tbe .tala• oath in the de­

fendant'• ta•or ancl aga1nat being 1nd1cat1•• or traud, th• 

court r:ad11J ebrase1 that interpretation. !hua equ1t7 

not onl7 aeeka to pr•••nt traud but alao to a•oid it, the 

two being, clearl7, b7 no meana •J'1Ullll1llOU• 

Stat ... nta under oath, not -d• in open court, are 

not cl•-cl perjurioua, •••D lt untrm, •1.J:lc• it ia U• 

a1111ect that auch oath• ••r• .. ct• under preaaure ancl were 

not clea1gne4 to cletrau4. 
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Retumlng to the th•• ot notes ot indebtedneaa tound 

on the atreet; •T•D theae, though bearing date ot the c1a7 

111 wbioh the7 are toum, are not returnable aince eTen then 

there 1• a poaalblll tJ' ot their h&Ting been 1>91d ott. Ano­

ther apeclea ot traud anticipated 1D thla oomwetion b7 the 

Rabbi• waa tba t 1D wbioh a note would be giTen tor a Talld 

debt; th• debt would be paid ott: a new debt would be ne-

gotlated orall7; and the old note would be held b7 the 

creditor in order to COTer th• n•• debt. !hia holdlDg 

would be illegal tor th• reason that, under lewiah la•, 

one could attach a debtor•a propert7 tor the satlatao-

t1on ot a debt aeaor1al1sed b7 a written 1natrullent, but 

not tor the aat1atact1on ot an orall7 oontriTed obllga• 

t1on. Bence, to. return a note to a creditor which could 

actuall7 be uaed b7 h1a tor the entorc .. ent ot a parole 

obllga tlon 1D oontraTe~tlon ot law, would be to enable hia 

to perpetrate a trau4, and waa accordingl7 dlaaUowe4. 

All a tlpula tlona entered into in open court and •1th 

the concurrence ot the oourt are binding. A plea, nen 

under oath, ot pertorMDC• ot auoh at1pulat1ona, 1• not 

acceptable unleaa aupported b7 other eTiclence. To l'Uoh 

an extent was lewlab jurisprudence willing to go in order 

to ••t up mat lt deeaed the uceaaar1 preTentatiT•• in 

respect ot tl'aU4l. 
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!be ~ollowlng JU.alma (B.K.18&) appeara 1-ed1atel7 at'ter 

tbl M!abna next abo~ quoted, excluai•• ot the 1nteraed1at• 

p•••as•• ot o..&ra Jut outlined. •it one find• bill• ot 

41Yoro .. ent ot •iYea, liberation ot alavea, wllla, deed• 

ot gitt, and recelpta, one •ball not return thea, tor I 

1q, th•7 were written, but he changed hi• mind, not hand-

ing th .. OYer.•80 Here, one• again, the court •••lm to 

anid traud on th• part ot the benet1c1ar1ea nua.d 1n the 

lnatr-nta againat the drawer• tbereot. Tb• foregoing 

enactaent 1• aoditied howe•er, when the drawer admit• it 

to be ~ genuine. It b9 doea not, there ia alao the danger 

ot alataken 1dentit7 •• where two ha•• the •-• Dall• and re­

turn alght be •ad• to the 1ncorreo t part7. Within oertaln 

l.1alta, howeYer, it the document can be 1dent1tie4 b7 cer­

tain d1atingu1ab.1ng ll&l"ka, it la aubject to return. Cer-

tain persona ot mown Yaraci tJ, aa, tor exaaple, outatan4-

lng Rabbinic acholara, are entitled to return it the7 are 

able to aa7 can41417 that th•7 recognize the docuaent aa 

their own on aigbt. 

'!he a .. e dlttioul.t7 in reapeot ot innocent purchaaera 

preaenta itaelt ln the oa•• ot bill• ot diYoro.aent •• ln 

notea ot 1n4ebtedne1a, when the docm1enta aa7 poaaibl7 ha•• 
been predated. !be rul• 1• 41tterent, bow•••r, tor th• note 

ot indebtedneaa la prima tad• e•idenc• ot tbe right• ot the 
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creditor, •h•reaa, tor th• reco••l'J' ot propert)' ot a tomer 

buab&Dll under a billot diYOrc ... nt, th• bill 1a 1naut't1cient 

without oorroborati•e proot through judicial proc•••· Bene• , 

1n tb1• reapect, the probl .. ot fraud ia a•oided. 

In th• caae ot inatruaenta of -nua1aa1on, return 1• 

allowed 1t the ala•• owner admit• the genu1neneaa ot the 

docla8nt. ~ to the problem ot predating and innocent 

purcbaaera, the ala•• 1• in all •••nta compelled to bring 

proot of th• actual date ot original dell••l'J' ot th• deed 

ot liberation. 

In th• ca•• ot other document• ••t torth in the 

111ahna abo••• except the will, •alid1t)' 1a onl7 ettected 

bJ deli••r7, and where tb••• ha•• been lost, th• proot of 

dell••rJ 1• lacking. It a part)' in interest, as the aon 

of the deceaaed, teatlt1ea that ••lid del1Yer7 ot an inter 

•i•o• deed or gift aade ln anticipation ot death •aa gl'f9n 

to aoae outaider, teatlao!l1' clearlJ agalnst the heir'• in­

tereat, •••n then deli•er7 la ln queat1on, aa tlwre .. J be 

eoae el ... nt ot colluion, and th• aon, ln that ca••, would 

be called upon bJ the court to aubatantiate tbe truth of 

the teatlaollJ b7 making o•er a deed ot bi• own to the third 

part7 atter inheriting tb• propert7 b1aaelt, the tat.her 

ha•1ng been de-•d to ha•• died inteatat• thereto. 
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In th• foregoing caae, abould it tranapir• that 

there ia a aeeond deed ot gitt dra1fD 1n taTor ot another 

part7, then certa1nl7 th• teatiaoDJ ot the heir at law 

will be diaregarded and tba exiatlng deed which waa not 

loat wlll proTe controlling, aa in that eTent the court 

greatlJ tear• colluaion •• between the hair at law and 

the part7 taTored bJ bia, in tba t tbe7 11aJ plan to ahare 

the propert)'. 

Pinall7, the caae ia again referred to ot a receipt, 

the Talid.1 tJ' ot 11h1cb ia denied bJ a wit•. 'l'bi• inTol••• 

the aale ot a wit•'• intereat in her marriage aettl ... nt, 

where ahe could renounce the debt and relleTe her buabancl 

ot 11abll1 tJ, tbu defrauding the innocent purchaser. It 

abe denlea l ta Yalidl tJ', then to re turn 1 t would cauae her 

loaa. B•en it abe ~it• it• Yal1d1tJ, there 1a, aa juat 

abown, tba danger ot traud being Tlal ted upon the innocent 

purobaaer, but, aa baa been ahowa, th• equltlea ot the wit• 

are comparable to bia and the court will not atep 1D on bla 

bebalt'. Ber•, the equi tlea being equal, the la• prey al la, 

and the law bolda that a receipt baa Yalid1tJ froa lta date, 

which, though dellTered aubaequentl7, 1• nonetbeleaa accept­

ed aa ••lid troa the date recited therein no 11&tter •hat tba 

hardabip ID rad upon innocent purcbaaera during the period 

between th• date and dellTel"J'• (B.K.20..) 
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•• rea4 (B.K.80a)a •R. Jocbanon aai4a It one ao14 a 

cow to another an4 informed hiaz !bia cow 1a a l>utter , a 

biter. an habitual kicker, an4 prone to break down; and 

it po••••••d one ot th••• detects, which he inaerte4 among 

the other bleaiahea, it ia a aale in error. (BUT IP BB 

SilJ>h It baa tbla detect and another too; it 1• not a 

aale in error. It baa been taught llkewiae: It one aold 

a t•ale ala-te to another and lntorud hbu Thia r-aie 

·aliYe ia an idiot, an epileptic and a dullard; and ahe 

poaaeaaed one ot th••• detecta, which he lnaerted aaong 

the othera; it ia a aale in error. (BUT IP BB SAID)& 

!bl• detect and another too; 1 t la not a a ale in error. 

Said R. Acha b. Raba to ft. Aahis 'lbat it abe bad all these 

detectaT R. Mordecai obaened to R. Aabis !bua do " •&J 

in Raba'• nmae: It ahe bad all these detects, it i• not a 

aale in error.•81 

Certainl7, in the foregoing, we are not dealing with 

trauct. U ·UQ'tbing, it cannot be ga1naa14 tba t the Yendor 

ia •1•ntm,g oyer backnrcla". Yet ccmaon aenae aaaurea ua that 

the atat ... nt in the tirat part ot each ot the two exaaplea 

waa aad• with the obYioua purpoae ot being cliacreclited and 

it bacl •••17 right to be cllacredi ted and would b • dlacrecll t­

•d b7 the reaaonabl• man. th• b'17er, therefore. took th• 

cow or th• ala••• teeling certain that it •uttered t'roa none 
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ot th• detect• •DDlaerated. In thi• belier be 1-boNcl 

under a .S.•t&k• ot t'act and equ1t7 Will permit reac1•­

•1on. Where, howe•er, the ••odor adaita two det'ect• and 

naaea but one, h• 1a dealing with the purchaaer at ara•a 

length and the purcbaaer acta at hi• peril it be b\Q'a be­

fore aacerta1n1ng the nature ot the undiacloaed detect. 

Be walka into the ••l•• tranaact1on •1th hi• e7ea open 

and 1• not a •1ct1a ot a1atake and i• entitled to no re-

11et. On tbe other band, it all the -let'ecta llated were 

actual. ••en it the tact would • train the creduli t7 ot the 

orcllD&l'"J aan, nonetbeleaa • we cannot poaaibl7 impute a dl •­

honorable aot1•e to the •endor nor can the yendee be ••id 

to ba•e labored under a mistake ot tact. 

It will be recalled, that where land ls to be •old, 

the owner ot tb• a dJdidng parcel baa a right ot' pre-emp­

tion. Suppoie l and !. to be neighbor•. It' A wiahea to •ell, 
~ 

·' !•owning .the next parcel ot' land, could exerolae bia right 
-

ot pre-eaption. Suppoae, boweyer, that A aella a tract ot 

land to c, wbloh tract 11•• 1n the ••1"1 center ot' !'• eatate, -
ao that it 1• not contlguoua to !'• propertJ at &DJ point. ! 
could then come into court and aeek to ba>V• the contract re­

aolnded •• a deliberate evaaion ot the •p1r1t ~ tbe law and 

hence 1n•a•1on ot hi• right•. In that e•ent the court would 

inquire into the nature ot the tract con••J'•d to 9. • It' 1 t 
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cllttered troa tb• r ••t ot A• a land b7 being interior or 

1uper1or thereto, it could be aald that there •• valid• 

ltJ in tb• aal• and tbat no attempt •a• tberetore -d• to 

cleprl•• ! ot bia rigbta, and certainl7, on teobnlcal grouncla,. 

! would ba•• no reoourae to la•. It, bo••••r, the tract n• 

in all reapeota identical 1n qualit7 with tbe remainder ot 

!'• land, equ1t7 would ••• in th• tranaact1on a deliberate 

.1n•aa1on ot !'• equitable rights and would declare the sale 

to £ to be Told. (B.M.108& - bottoa) 

'!he •1abna (B.M.•9b) apec1t1call7 enacts that an o•er­

cbarge ot one-al.xtb oonatltut•• traud and tbat the purcbaaer 

baa both a legal and equl table right to Told the contract ot 

aale. It be wlabea to &Tail biaaelt ot tb11 rellet, bowe••r, 

be .. ,. not do ao it be la gu1lt7 ot laob•••· Lacbea 1• here 

detlned aa tlae in exceaa ot that nec•••&rJ' tor the Tendee 

to deteralne that he baa been 1llegal17 OTercbarged. In 

L7dda, bo••••r, an o•erobarg• ot one-third la aubatltuted 

tor one-aiztb ·and the period tor aeeking relief ia lengthened. 

Aa tbla latter •• not acceptable to the LJ'ddan merchant•, 

the7 Tolunt.ar117 reTerted to the general rule ot the aborter 

period and th• aeaaure ot one-alxth • 

!1:19 law la unaettled •• to whether oyercbarge abould 

be deteraimd in accordance with the genuine purchase price 
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or in aooordan.ce with the actual mone7 tba t changed banda 

1n the oourae ot the transaction. It 1a poaa1ble that the 

vend•• can detraucl the vendor b7 bu71ng at a price below 

t1••·•1xtba ot value. Since the wordi.ng ot the Miabna 1a 

taken literall7, the rule ot lacti.a will not appl7 to the 

•endor, who can •••k to ba•• the contract •oided at ~ 

t!JI• aubaequent to ita execution. Bence, oYercharge in• 

elude a "undercharge•. 

fteac1aa1on 1• not the onl7 reae~ available to tb9 

aggr1e•ed part7. tor it he doe• not wiah to go into equ1tJ 

be -1 go into law and aue tor the return ot the aaount ot 

whloh he waa defrauded. Here equ1t7 and la• enjo7 concUl"• 

rent jur1ad1ction. The law, not equ1t7, went further. how­

••er, tor it there waa an o-.ercbarge ot preciael7 one-aixth 

ln exceaa ot Yalu•• law would still allow auit tor the re­

co••rr ot th• o-.erohar&•• whereas equ1tJ attorded no reaed7. 

It there waa an o-.ercbarge, 'but under on.-a1xth, the ag-

gri•••d waa utterl7 without redr•••• 

Pinall7, in ~a connection (B.M.5la) we t1nd a con­

joining ot th• matter ot traud and that ot error. Clearl.7. 

the innocent part7 in a ca•• ot under- or o-.ercbarge, would 

ha•• dea1ated trom ·~•ring into tb• transaction altogether 

but tor error ot tact aa to true •alue. !be question 1• 

raised aa to 1h1' lachea abould appl7 to th• •end••, but not 
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to tb• ••Dior• and the reaaon ia g1 Yen that the yendee, baY-

1ng tb• purobaae 1n hand, can compare price• and inquire aa 

to ita Yalue aDl learn at once whether or not be waa oyer­

obarged, wbareaa the Yendor, not baying the item aUbae­

quent to th• ••l•• cloea not enJ01 thia &dYantage until a 

a1a11.r itea •••ntuallJ talla into hia poaaeaaion. 

lone ot_ the foregoing applies to aale bJ a non-•r­

cbant of •int111ate• propert7, a1nce aucb propert7 JU1' well 

be •Db•M•d b7 aentlaental •alue. Where thi• condition i• 

lacking, tbe law la technical and equ1t1 la not 1nvol••d• 

except aa ••t forth above. 

Speaking ot a come7ancer ot land, R. Judah tella 

ua (B.B.69b) •It h• ••7•1 I aell J'OU th• land with tti. 

date treea; we ba•• to oonaidera It there are date tr••• in 

it he baa to giY• th• to biJI; and it there are nom1 it la 

a ••1• aade under ,a a1atake or taot•82 and •• auch the 

tranaact1on .1• a mll1t7 and oan be declared Told. Here. 

clear17. there la not th• al1gbteat aaggeatlon ot 1'1"au4. 

but both partl•• were laboring under a alaapprehenaion 

~ch would baY• operated to the c11aac1Yantag• ot one ot 

tbea, wherefore equ1t7 .w111 grant reli•t b7 reaolnding th• 

contract. 

I , 
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!h9 lliabDa enaota a1 tollowa tor 

ot al1take (B.B.~b) a •0m baa 1old wheat aa good and it 

turna out to be bad.a the bU,7er .. 1 withdraw. (IP) bad, 

and it turna out to be good; the aeller ma7 withdraw. (IP) 

bad, and lt •• found to be bad; good, and it waa towMt to 

be good.a neither -1 •lthdl'••· (IF) red-colored, and lt 

turned out to b • white; white, and it turned out to be red; 

olive wood, and lt turned out to be 17camore; 17cU10re, and 

it turmd out to be olive; wine. and it turn~d out to be 

vinegar; vinegar, and lt turned out to be wine: both ma7 

withdraw.•~ In all th••• ca•••• both parti•• are lnno­

eent ot an7 intent to defraud, but are vlct!a1 ot an a­

tortunat• cond~tlon brought about b7 a mietake ot tact, 

and equi tJ will grant relier . •• are told in the Gaar• 

that where one, but not th• other, may withdraw ln oonae­

quence or the above 111abna, the one who 11 not 1pec11'lcall7 

given pera11a1on to withdraw in th11 Klahn& .. ,. not with­

draw under tbe Nl• or under- and overcharging in the event 

that the value change• bJ reason ot -rut tluctuat1ona, in 

that th• aiatak• ot taot i• nomthele•• 190bd upon aa 

tinged with tJ"aud, and, ln ••••nc•, ~ who ocaea into 

•qu1t7, au1t come with clean band•·" Further, even it 

the price teobnioall.7 violate• the rul• ot exoe11 charge, 

the exoeaa doe• not came about tbrougb deliberation, and 



wlMlr• it can ••old lt, equitJ •111 not impose 1ta own rulea 

to wc:rk an lnJa• tlce • 

2. Interpleadera 

11bere one baa in bla banda that which adm1ttedl7 1• 

not h1a, and wbere he •1abea to protect himaelt trca th• 

poea1b111t7 o~ coatl7 llt1gat1on brought on bJ two or mor. 

clalunta, be ••7 proceed against all clalaanta in equ1tJ 

through the re .. d7 ot interpleader, whereupon th• cla!Jlanta 

are called upon to eatabllah tlM valld1t7 ot their aeveral 

cla1u, •bi.ch a re, ot mceaal tJ, contl1ct1ng, and the poa-

aeaaor ot the propertJ conatltutlng th• !!! a&J avail him-

••lt ot tb• right ot depoalt with th• court. So also, it 

one ot aeveral claSW8nt• ln a like altuatlon abould proceed 

agalnat th• holder or the propert7 in order to etteot a recove17, 

tbe defendant -1 avail b!Juelt ot interpleader b7 J.apleading 

all other clalllanta u co-detendant• • 

!be aa ttn' baa alrea47 been reterred to above. !b.ua 

•hen a tbiet yoluntarilJ cont••••• and •l•h•• to 11&ke reatltu• 

tlon, but doe• not kn~• wblcb ot two ••• hi• vlctlll, he la 

required to make tull reatitutlon in kind or in valu. to 

each. Where a tbi•t adaita bi• guilt and claiaa are brought 

agalnat h1a b7 ti••• R. Tarton would pel'lllt bbl to avail 

hiuelt ot th• re•d7 ~ lnterpleader, but B. AJd.ba 1na1ata 
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on tull reat1tut1on to each ot th• t1Te claimanta. On the 

.... principle, where one baa entered into a marriage aet­

tle•nt with one ot t1Te , and all claim againat h1a, R. 

Tarton will allow bbl to eaplo1 1nterpleader, but R. Ak1ba 

inaiata on tull pa,aent in accordance with the agre .. ent 

to each ot the t1Te, aince R. Ak1ba aaam1iea cohabitation, and, 

hence, •oral turpitude, in no leaa aenae than in the caae ot 

the tb1et. To all of tb1a, aa baa been atated, ret'erence 

baa bereto~ore been .. de. 

R. Tarton, ln defending hi• Tl•• a• to the ca•• ot 

the ll&l'riage aettleaent, take• th• position that the court 

1a •1 thout right to preauae the happening ot cobabi ta ti on, 
' 

and, theretore, •oral turpitude not being preaent, the 

huaband ln the ca•• atanda in th• aaae poa1t1on aa would 

a ball••· (Yeb.118b) What then ia the poaltion ot the 

bail••! 

We note (B.M.~7a tt.) tba t where a bailee wlahea to 

return the -bailaent to lta r1gbthl owner, but doe• not 

know which ot two 1• indeed th• rightful OWDer, he la re­

quired to make a t'ull return to both, preclaelJ a• 1n the 

caae ot' the conteaa1ng tblet', but whereas the rule aa to 

the thiet' ateu tram cona1derat1on.a ot atonaent, here, ao 

at leaat lt would appear, th• bail•• 1• belng penalized 

,, . 



> 

... 

tor hi• negligence in being unable 'to deteraine the true 

ballor. •o aatter how innocent the bailee ~ baTe been, 

nozwth•l•••, where one or two innocent persona mu.t aut-

ter a loss, h• who made poaaible the loaa will, 1n the •1•• 
ot equ1t7, be oaapelled to bear it, aa baa been pointed out 

betore. It ia aad• clear, however, that where the bailor, 

111.aaelr, 1• gu1lt7 ot contrlbutor7 negllgenoe in being un­

able both to iclent11'J and to prove ownerabip or the bail• 

aent, but nonethel••• enters hia claim tor lta return, the 

bail•• ia not penalised, the ba1lor reoei••• onl7 ao auch 

ot hi• ba11aent or i ta Talue a• he can identlt7 and pro•• 

to be hia, and the remaining portion continues on deposit 

tmtil auch t1ae a• the bailor can juatitJ bla right thereto, 

it ever. In tbi• latter instance, there being two claimant• 

and two bailaent• ot unequal Talue, both claiming the aore 

•aluable, nei tmr i• allowed to prot'i t at the expenae or the 

other in the absence or proot, aa th1• would be moat 1nequ1t• 

able. 11b1l• th• Talau4 doe• not attord a caae of tive bailora 

each clalalag the .... bailaent trom one bail••• there being 

the cont1gurat1on ot negligence and contr1but0l")' negligence 

aa aboye, 7et, it 1• to be aaauaed on the baaia ot the aar­

r1age aettl .. ent caae,cited abOTe, that th• bail•• could ex­

erciae hi• right ot interpleader without turther 11ab111t)' 

or penalt7 • 

,, . 
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!be la•• ot negligence are, ot naceaal t7, more severe 

in dealing wl th a borrower tbanwi th a hirer. Aaaume, then, 

th• t one ahould be the bail•• ot two cow a, both belonging 

to the aaa• owner, one ha Ying been hired and the other bor• 

rowed, and aaauae, aoreoYer, tba t one ot the two died. 

Clearl7 it would be important to aacertain the ldentltJ 

ot the dead oow, whether it ••• tbat which waa hired or 

that wh1ch w•• borrowed, in order to aacertain the cor­

rect acale ot liab1llt7 t o be applied to the caae. Where-

•• ln the caaea aet torth aboTe, we did not know the 1dentltJ 

ot the ba1lora in teraa ot their reapective ba11menta, here 

we are preaented with the ditticultJ ot 1dent1tJ'ing the 

ballaenta the•••lY••. It' th• probl• can be deterained 

b7 trial at law, tbe -tter 1• readily settled, and in• 

deed, ~ law aeta t'ortb the method whereby th1a can be 

accoapliahed. It, bar eyer, both bailee and bailor are th•­
••lTea in dm bt and openl7 conteaa their ignorance in the 

matter, while there 1• here no opportunity tor interpleader, 

1et equity attorda rellet' b7 cauaing each to bear one halt ot 

the loaa. (S .M.97b) so alao it' a building owned by co-ten­

anta should oollapae, and lt i• iapoaaible to deteral.ne which 

ot them should bear th• llab111 tJ, equ1 tJ will cauae the• to 

bear the loaa equallJ between th••• (B.11.116b) 
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~. Iatw tlona 

Injunct!Y• rellet 1• one ot the oldest and moat 

t1ral7 eatabllabe4 ot all equitable r ... di••• That it runs 

to the Y•rJ ••••nc• ot equl~, itaelt, 11 obYioua trom it• 

preYentatiY• obaraoteriatio. '!bat it ••• known to Jewish 

la• 1• not re .. rkable, but tba t 1 t abould have been ••­

plo7ecl in ••••• lmolYing unfair competition la aomewhat 

utounding, ainoe we baY• oo- to think of that concept 

•• exa--11 acdern. 

•• learn (B.B.2lb tt.) that 1t the relldent ot an 

alle7 aet• up a bandlllll, be aa7 restrain another trca 

aetting up a bandw111 n.xt door, aa auch an aot would 

interfere wl th bl• 11Yellhoocl. On• -1 not flab where 

another baa aet up bla neta. Leg1t1aate Mani ot adver­

tlaing, aa b7 911plo7ing •g1ve-awa7a•, 1• not de ... 4 un­

fair oo.:petltlon. 

In tbia oonneot1on, a qu.ation aroae •• to whether, 

b7 d•DJlng a man th• rlgbt to engage in arq calling ot 

h11 cboloe on bi• own propert7 on the ground• ot untail"l.7 

oaapetlng wl th hi• ne1gbbor, there la not the clanger ot 

lntringlng the right• ot propertJ owner• to quiet enJ07-

aent. It 1• twld, in answer, that the reaidenta ot an 

&lle7 can eatabllab sonlng reatr1ctiona prohibiting &DJ 
/ 

I • 



ot th• prope•t7 ownera therein t'rOll letting their pra.1.aea 

to tailora, tannera, teacher• or other crattwn [a10) , 
but tba t the 1Dd1 •lclual propert,. owner MJ not ha•• the 

ri&bt ot pre•entlng thla tbrough •••king lnJunctl•• re­

Uet. B. Simon be OUlllel, nonetheleaa, woulcl allow the 

reatralnlng order to laaue. 

R. Bun.a b. R. 3oahua woulcl allow lnjuneti•e relief 

where a crattmun in one tom threatened untairl7 to ooa­

pete •1th a alallllr oratt~ in another town, provided, 

bo••••r, tba t the oratt~ who tbreatemcl ocmpet1t1on na 

not a looal t&Xp&J'er, 7et be woulcl not allow rellet aa be­

tween cratta .. n in a oo-on alle7. Here, apparentl)', he la 

drawing a c11at1nct1on between oc:mpet11*>n patentl7 untair 

and 1iba t between ~ ticlt reaidenta. In no •••nt, how­

•••r, would be laaue a •••training order to one teacher to 

be ••rT•d upon anotber, beoauae •the Jealoua7 ot aoribea 

increaaeth wiad•,• nor to one itinerant aplee-4ealer 

agalnat another. Should the7 oeaae to be ltlmrant, ho•­

•••r, the rule would be otherwise, unleaa the7 uaecl thla 

•ana to earn a ll•ellhood while atucl)'1ng. It will be 

notecl how the UDique 3ew1ah ln• ot learning and ot the 

aoholar la here a atrong factor in deteratmg oplnlona 

at eqult,.. 
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•c•rtaln baaket aellera brought baaketa to Bab7lon. 

'ftle to1111apeople came and stopped thell, ao the7 appealed 

to Rabina. He aalda !he7 have coae trom toreign parta 

and tbeJ can aell people troa toreign parta. '!hi• re­

atrlctlon applied onl7 to the market da7, but not to 

other da7a; and eTen on tbe aark•t da7 onl7 tor selling 

in the aarket, but not tor going around to the houaea. 

, 

•certain wool aellera t~ought wool to Pua Babara. 

!be townspeople tried to atop the• trom aelling lt. Tbe7 

appealed to Rab Kab•ne, •ho aaids Tb•J baTe a pertect 

right to atop Jou. !be7 aaida We baTe aone7 owing to 

ua here. 'It ao,' he replied, 'Jou can go and aell enough 

to keep JOU till JOU collect 7our debta, and then 7ou muat 

go.•• (B.B.22a)86 Here, 7et another example la attorded 

ot equit7 Tiolatlng equ1t7 tor the aake ot eqult7. 

Injunction, 1n Jewiah law, aa elaewhere, la b7 no 

uana 11.aited to untair competition, and one can be reatrained 

flooa &117 act that aa7 poaaibl7 cauae damage to otheras ••8• 

the erection ot a ladder, the digging ot a pit, blood-let• 

ting in a place where raTena might be attracted who could 

do hara to ulgbbor1ng tlg tr•••• oonatitute thr•• auch 

caaea apeclt1call7 aentioned, where, bad th• problbltlon 

been lacking, d-ge Jl1gbt b&Te enaued. (B.B.22b tt.) 
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•• CJ Preaa 

'lb• doctrine of !Z E!!• aa uaed bere, la that Wb.lch 

allow• equltJ to interpret written 1natrumenta in auch ta­

ahion aa would beat ezpreaa th• intention ot the drawera. 

In B.B.12fa we learn tbat there la no dit'terence ot 

opinion aaong the Rabbla aa to whether tbe bequeat of a 

7oung pala tr•• would have bad the intent* ot paaaing 

ti tl• to a tull grown trul t tree, which the pa la tr•• 

bad becoae aubaequent to the drawing o~ the will; or that 

ot arid land when it produced alluvial aoll. ClearlJ the 

intent included the poaaibilitJ ot the appreciation in value 

and th• alight transformation ot tora. i'bere la a dltter­

ence ot opinion, however, aa between Rabbi and the maljorltJ 

where eorn onlJ tit tor fodder turned into that tit tor human 

oonauaptlon, or where undeveloped datea becaae tull-ripened. 

'lbll• Rabbi held tbeae to be natural 1apro••-nt, the •Jor­

itJ ruled that th•J oonatituted ccaplet• traulOl'llatlon. 

!he reaaon tor th• rule ot th• •JoritJ la that not 

onlJ doea the naae of th• object bequeathed change, but ao 

alao doea lta nature, tro:m which it tollowa that the thing 

bequeathed bad ceaaed to exiat and bad been supplanted b7 

ac:aeth1ag entir•lJ d~tterent aa to which th• testator waa 

4• ... 4 to have died ln~atate. It, in one•• peraonal op1D• 

• See Page 143&. 
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It ahould be underatood that the word "intent" u uaed here 
and hereafter la .. plo7ed b7 the writer to gi•• claritJ to 
the expoaition. Th• benetici&rr 1a not taking under a will 
but aa a d1atributee "under the a ta tut•". The legal ettect, 
howe•er, ia the a .. e aa it there were a problem ot teatamen­
tar7 intent, and •i•••d in that light the operation or the 
Jewiah equ1Yalent ot the ~ prea doctrine can best be under­
stood. 
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ion. th• ruling ••-• •trained and 1uqu1tabl•• nomthe-

1.e•• it abould be reMllbered tbat the 'fery ~emedy which 

permit• recCNrae to the court tor an adjud1cat1on ot the 

aatter ia itaelt an equitable r ... dy. 

llbere · one bequeath• grapea on the 'fine and oll•ea 

on th• tree, and tJ:m ae are aubaequently cut or plucked• 

the intent ia nonethel••• clear that the benetici&l"J' ia 

entitled to reoonr th••• Wlwra, however, the7 are pressed 

into wine and 011. the intent ia lacking, a• a bequest ot 

grapes and oll•e• la scarcely a bequest ot wine and oil. 

R. Joaeph 1na1ata, how'fer, that there could be ne1ther 

wlne nor oil lt tbers bad not t1rat been grapes and olives. 

Actuall7, the oaae aa preaentecl (B.B.126a) 1• not quite aa 

simple aa the toregolng would lead one to belie••, tor at 

the tiae ot"~ath the preaaing bad not aa 7et taken place, 

although it took place prior to the tlae tor d1atr1but1on 

ot the decedent'• eatate. Bence, it la held, that the wine 

ancl oil ne'fer were in the teatator•a poaaeaaion so that it 

would be ludicrous to aa1 that be bacl a~ intent to bequeath 

thea. Againat the bardahip that tb1a would impose on the 

heir, ho11111t'fer, it waa B. Aaa1'• •ie• that the heir ahould 

h&Ye protested against the making ot the improYements be• 

tore ~1 111ere initiated, or, at least, toreatalled them 

b7 protest until attU- the d1atr1bution or the eatate. It 
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might be noted that the right to protest would itael1' have 

oonatituted a right to injunctive reliet. 

In tbia tinal 1Datance or !Z E!! we tind the Rabbi• 

departing a great distance both troa •odern legal uaage 

and troa Juatice. It a teatator establishes a lit• ea­

tate with remainder over, it is the law aa laid down b7 

R. s1 .. on b. Gaaliel that not only can the lite tenant 

comait waate according to his wont but that he ~~ even 

alienate the treehold, or any part ot it, not alone tor 

hia own lite, but in tee at.pl• absolute, and that the 

righta ot th• reaainderman are lhdted only to that which 

... Y poaaibly be lett on the death ot the lite tenant. 

However, it the lite tenant attempt• to •ke a gitt ot 

the freehold in anticipation ot death and the 111"• ten­

ant• a beneficiary entera into poaaession, an action 1n 

ejectllent •ill lie when brought by the remainderman. It 

ia conceded by the Rabbi• that morally, this contigura­

tion leave a auoh to be desired, but tbe rights ot the re­

maincterman are interpreted in the will ot the testator u 

having been expreaaed merely aa precatorJ and conaequentl7 

•• not having constituted an intent such as would be recog~ 

Dised aa binding by the court. "Abaye aaids Who la a cun­

ning roguet Be wbo counsel• to •ell an estate in accord­

ance •1th R. S1aeon b. Gamltel." (B.B.13'7a)85 
/ 



# 

.. 

146 

s. Q!letlng Titl•a 

Detect• in deeda and other inatrl.menta attect1ng 

title were no l••• cOllDlon 1n toraer t1me1 than todaJ, 

and equ1 t7 in .Jewiah law waa, theretore, called upon 

tor reaed7. 

Tb• tollowi~ diacuaaion ia baaed on B.B.168b tt., 

and it •111 be noted how once again equ1t7 la extre .. 17 

circuupeo t in seeking to avoid any poaaibill tJ ot traud. 

It a creditor•• bond becae defaced he could appl7 to 

th• court tor an attestation b7 thr•• witne•••• •ho bad ex­

udned th• bond and the original witnesaes to the bond and 

tbia attestation would ooJWtitute a valid aubst1tute tor 

the bond 1 tael1' • 

When Puapeditba waa lnteated with banda ot marauder-

1ng Arab brigand• who were aeizing both land• and the owners• 

cleeda tblreto, eertaln land owner• applied to Aba7e tor du­

plicate deeda, leat it theirs be atolen, tbeJ would atill 

haYe proot ot title. It la unlaw.tul, howver, to iaaue 

duplicate deeds ainc• a deed, aa haa been shown above, can 

be hJpOtheoated and tiw mortgagee aight b• able to recOYer 

twice 1"roa th• aue land. All the relief that Abare could 

&ttord waa to giv• the• copiea ot their deeds on paper on 
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wblob there had been noneaenae a7llablea, aub1equent17 
erased. '!hi• would maor1ali1e their title without bay­

ing &DJ' legal •alue in and ot 1taelt, aince a deed on 

eraaed paper 1• invalid. The rea1on tor tbe noneaeme 

1yllable1 li•• in the tact that it tbe original writing 

were restored lt would be without legal ettect. a, like 

reuoning, no bond ot 1ndebtedneaa aa7 be "1plicated. 

lonetbel•••• a deed, incapable ot b7POtbecation, .. ,.. be 

111ued lo duplicate. Where a deed 11 capable ot bn>otbeoa­

tion there 11 al11&Ja the poaalbill t;y ot a conapirac7 be-.· 
tween two acoundrela it each baa one ot the deed•, •lnce, 

posing •• debtor and creditor, tbe7 can continuall7 1ell 

to third partlea and then aelze, th• "debtor" beccaing 

the "creditor" am the "creditor", the "debtor" alter­

natel7. !be constant reterence to trauda ot the•• several 

tJPes beara wltb it certain striking hiatorlcal 1apllcation1l 

In the case ot a new deed (duplicate) Ollitting tbe b7-

pot1Mcatlon clause, the Talmud point• out, we have proof 

that a deed oan exlat without the recital ot aecurit7 and 

hence the abaence ot the recital doe• not conatitute a 

lotar;y•a oalaalon. (Thia matter waa referred to above.) 

An agent aecured land tor bl• principal w1 thout ha Ying 

the ••llt r lnaert a clauae in tbe deed that in the nent tbl 
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warrant!•• of title were 1n•a11d, the aeller pledged other 

ot hi• land holding• aa ••ourit7. Since thia clauae waa 

ouataaar7, tbe deed could be 1a1d to be detecti•e• The 

agent bad certa1nl7 not been 1natruc ted to bring back a 

detecti•• deed. R. Bacbaan aet aaide the detectiye deed, 

cauaed the agent to b~ the propert7 in h1a 01111 nae in 

place ot hia princlpal•1, taking in exchange a deed bear­

ing th• •am• detect, (to protect the grantor) and then 

bad h1a make OYer the propert7 to hi• principal with a proper 

deed. BJ thia meana not onl7 waa the principal' s title cured, 

but th• principal waa able to hold the agent, rather than the 

original aellar, in the e•ent that the property should be 

1eised b7 creditors of the original aeller. 

Title to land 1• eatabli•h•d bJ poa1e111on ot a deed 

rather than b7 proof ot undlaturbed po1aesa1on according to 

the •aJorit7, albeit R. Si.aeon b. Galiel take• th• contrarr 

poa1t1on, a1nce in hla Tl•• the naked del1••17 ot a deed in­

to the banda or the grantee doea not ccmatitute in and ot 

1 taelt the gJ"antee •a ba•lng been ••• ted w1 th title• WbJT 

Since one ot the w1tn•••••. to the deed aa1 ha•• been dl•­

q•Utled, b 1 reaaon or conaangu.1.ni tJ or 1n tereat • to aene 

•• a •al1d wltneaa. In tact b. Gamll•l goea ao tar aa to 

hold that •••n it th• grantor admit• the deed to be ••lid 

1~ all reapeota, tbere auat 7et be proof ot poa••••ion to 
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e•tabll•h titl•· Aaid• troa land, howe•er, title 1a pronn 

bJ witne•••• to th• act, 1r these are needed, rather than 

•1~•••• who•• aignaturea appear on the inatrument itaelf', 

tbat which g{••• th• right to act. 
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COllCLUSIOW 

To ona who _., a•k whether 1n tact the entire bodJ 

ot Jewiab law h not equ1t7, not onl7 externall7, in re­

lation to toreign •78t••• ot Jurilprudence, a• bu been 

1bown abo••• but 1nherentl7 •• well, let R. Cbanan1&h b. 

•Akaabia g1•• replJ (Kak.23b) s "Tb• Hol7 One, bleHed be 

Be, dedred to aake I•rael worth7, wberetore He g&Ye th .. 

Torah and llAn'J coanandllenh, tor 1 t b Hid~ Tb• Lord waa 

pleaaed tor hh r1ghteouaneH' •ale• to make Torah great 

and glorious. • 88 
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