
Abstract 

This thesis consists of an introduction, three chapters and a conclusion. The 

purpose is to analyze Bava Metzia, Perek Ha-Zahav and draw conclusions about the 

similarities and differences betWeen the ancient and modem marketplaces. The 

contribution is to highli3ht and differentiate between the philosophical and theological 

positions that serve as the foundations for the ancient Jewish and modem American 

marketplaces. The first chapter examines MMlU-1 and consists of six sugyot. The second 

chapter examines o,,:,: MMliK, fraudulent advertising, and competition and consists of 

three sugyot. In both chapters, each sugyah is translated, outlined, analyzed, and given a 

modem application. The third chapter is a philosophical and theological analysis of the 

first two chapters. Mishnah, Tosephta, Talmud, Mishneh Torah and various reference 

aids were used. 
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Introduction 
Perek Ba-Zabav 

BavaMetzia 

I became interested in. studying Perek Ha-Zahav in Bava Metzia because of my 

background in finance. Having earned an l\mA in Finance and having worked in 

corporate finance before deciding to become a rabbi, I have a fair understanding of the 

modern marketplace and how it works. After changing careers·and immersing myself 

in ancient Jewish texts, I became curious about how the rabbis viewed the ancient 

marketplace and whether their views were the same or different from modem 

assumptions about well-regulated, functioning markets. Additionally, this study 

allowed me to indulge in my love of Talmud. 

To begin the study I .first examin~d t,~kground ma~erial es~tial to 

understanding Perek Ha-Zahav~ th~ fourth. cJ:ta~er in Tractat~ Bava Metzia. I beaan by 

studying Mishnah, Order Nezilcin, Tractate Bava Metzia, Chapter Four, the chapter of 

Mishnah that corresponds to Perek Ha-Zahav, as well as selected mishnayot from 

Chapters Six, Seven and Nine. After gaining an initial understanding of the issues 

raised in the Mishnah, I sought to widen my understanding of the debate by studying the 

relevant sections ofTosephta that would shed light on the scope of the debate in which 

the rabbis enga,ged before turning to the Talmud. As a final preparation before studying 

Talmud, I studied the relevant sections of Mishneh Torah in order to see which issues 

became important over time and which issues were dropped from later consideration. 

After completing alJ of the above preparatory work, I began to study Perek Ha•Zahav 

with the goal of comparing the ancient marketplace t.~ the modem. 
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To begin my study, I divided Perek Ha-Zahav into the two sections into which it 

naturally divides: MMl'IM and c..-,:r,~ MMl,M with a section included on fraudulent 

advertising and competition. I further divided these two sections into sugyot, six sugyot 

for the chapter dealing with MMl,M and three sugyot for the chapter dealins with 

O'l"Q-0 M!U,M, fraudulent advertising, and competition. Having divided the Talmudic 

chapter into discrete sugyot, I was able to begin my study using a modified four-part 

analysis that appears in the chapters that foUow. 

The first step in any Talmudic analysis is for someone who is not completely 

fluent in Hebrew and Aramaic to directly translate the Talmud into idiomatic English. 

All translation is interpretation in the sense that there are always differences in 

connotation and nuance between two languages. Therefore. one must translate the 

Hebrew and Aramaic directly for oneself in order to attempt to understand as best as 

one can the nuances of what was written in the original text. 

The second step is to parse the sugyah and create an outline of the flow of its 

argument. I find this step to be indispensable to the accurate understanding of what can 

be convoluted logic and arsumentation. The third step is to analyze one's outline to 

explain the argumentation and to attempt to discover the underlying issues being 

discussed in the text. This third step is the most extensive section for the analysis of the 

individual sugyot. The fourth step of the analysis as I have presented it here represents 

my modification of the standard four-part analysis. In th.is fourth section I compare the 

issues raised through the analysis given in the third part with conditions in the modem 
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marketplace. It is here that we see the sharpest differences between the marketplace of 

the rabbis and our own. 

What is nonnally the fourth part of a standard four-part analysis of a sugyah is 

' contained in the third chapter of this study. Normally, the fourth section is an analysis 

of the philosophical, theological, or ethical reasons behind the debates in which the 

rabbis engaged. I have separated this section out in order to be able to examine in 

isolation the theology of the rabbis that drove the issues and arguments throughout the 

entirety of Perek Ha-Zahav. Once I reached clarity about the rabbinic and modern 

action of the marketplace and explained the rabbinic theological ideology of what a 

marketplace should be, I was able to draw conclusions about what was similar and very 

different between these markets. 
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Introduction 

Chapter I 
Ha-Zahav, Part I 

Bava Metzia 4,b and followinc 

The following sugyot begin a discussion ofMMliet or fraudulent overcharge. It 

should be noted that the translation cftaudulent overcharge' actually refers to several 

types of fraud including overcharge, undercharge, and verbal oppression. In this 

chapter MMl,M only refers to fraudulent forms of overcharge or undercharge. 
.•. . 

Underlying all the discussions in these' ~ugyot is the concept that financial 

transactions are subject to fraudulent overcharge· Qr undeicharge· at all. The 

underlying assumption in the ancient world is that there exists at any point in time a 

fair market value for products. It is not explained how the market anives at this 

single theoretical value although one may presume that market values then were 

determined. just as they are today, through the intersection of supply versus demand. 

Once the fair market value has been detennined, however, the laws of MMl,M begin to 

apply in the ancient world. That is, charging too much or too little for a product 

constitutes a fraudulent and invalid sale that is subject to various remedies. This 

concept is fairly alien to the modem marketplace where the going assumption is that 

one sells products for the highest price the market will bear and that vigorous 

competition and perfect markets keep all prices reasonably the same. Perhaps this 

modem assumption even works in the aggre~ate, but in the ancient world, where 

individual cases seem to carry more weight, every trans~ction must be clear of fraud. 
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l 
t That is, charging what the traffic will bear was not acceptable in the ancient 

marketplace. Rather, charging the fair market value was expected. 

A further, somewhat alien assumption was that fraud applies to both the 

buyers, whom one would think could be defrauded by a more knowledgeable sellers, 

ind the seUers, whom one would think could not be taken advantage of by less 

knowledgeable buyers. The ancient world, however, recognized that either a buyer m: 

a seller might make a mistake as to the current fair market value and therefore seek a 

remedy. In the modem world, it is unimaginable that a seller miaht demand more 

money from a buyer because the buyer paid an asking price that turned out to be too 

low. Yet this is exactly the case described as fraudulent undercharge in ancient 

world. 

The following six sugyot explore definitions, limits and logical extensions 

based on these two. underlying assumptions. 
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sunnbJJ 

Babylonian Talmud, Tractate Bava Metzia, 49b 

:) ,,t)v ri= l)i MlrJP M= rocc ,C,::i -nc;n 

,S, .npc, n,nw ,t/,0, q= MV~iMl Q..,TUVO ')C:,::) MJ1::1"1M TtMliNn .. 'il'W 
:i,,: JU)itO 11::ii min .~ii,, UC-,_,,,; MMi4'rtl 'Ii:) ,P ?i"fnm ,ni0 11no 
~ '"=" ,npd, w4,ru ;Ji,c, ti= p::1.-.., i;~,~ qcj :,2,0w rmmcn 

,il"Cij,0~ J~"IC ~, u', M"l" :i', i~M ,iirn, ,ni~ OW'I ;!) :o.i', it)M .i,', 
.Cl"t>:r1 ""Qi, iitMi 

"~l n,110 n,nw :-a. ,ac,13'1,U"lW np0 n~w :iDM ~, ,i=M .M~J 
npo 'YQi "l'?I) M, Htmt ..C,,::, • Ml,'X'~ MM,U 'l'\W ,MWCM: MM'et 'It/ • il11lrtl 

.Mn~tll:l MU::W ..,~ ,Mn~~ N~ "'" • '1"'1) 11:, .M"'lM MMliM, ,Jl'?fN 
Mpc ,rQ icMi :-1, ,¥1M MMlUit "i"Mi ..,..M -12,,M n,1,10 ~ "CM"? ;M,orh 
.M'l'\M mV10 • MM"rl: Ml7:lZ' 'l'\rt ,M"lM Mf'C ,,~!) Mn"tu~ MWa'I "'IW • Jl"',iM 

,c"Tlt "lW n,nr, M:1"71 M='M • n;,o '1E0"::1.i :i',n0 Jl¥1CH "!) : i0M '"~"" 
11= :,p:iM MMMM :fln .N'l\-i MMl'IM • inM im n,nw M!l"tti M!l'IM 1,:»t 

riw~ Cl"it'V "'lltl r:n • iM, tiMO .Mpa, ninrv ,t/,0, !:Jc.= MJl~iMi c-i,e,10 
Ml,7~"Uit, Cl,,t:'11 .. ,w J"::1.M ,M, • nl"lW "Cl n,JIQ n,nru Ml"t> 17~ ,MV:iM, 

MM'"l"e' ~ • i'ffl,-i, ,n,o "M ,V :ND"C Nt>"M ,,:ic • MlMnl '10 ,Cl'ie,1=1 

. inn c,,v, • ,:,10 ,~ ,np,, "'" ~ru "' : rcr,1 :, -a, :o,,,; iM -un, 
:i,',, nD-c ,:, M'"liM :Jln .M~lcrn r,W:, MJ,t:'"IM, c~ir,p ¥11' r~M ac,M 

Translation 

• iM, "MC .nptt, 1'4',W ,v,c', ~== ni,:"'IH, 0"itvl10 ~~ ru,0ru MIUlMM 
"' • ! il"lW ~l n,pc r,i',e> Ml~ l1C~ ,,iJ,t!2"\M~ ci~,~!l "ien"W "ir:I f"!lM 
o:,', ~M !MC"0 ~N .-o,~ • nlkMl "C ,i0n11,u.= MV:liMi c~iWl,t "'IW r~M 

o,,v, ~,c ,~ ,np,; M?M i1r, "' : ,~~ :, ic1e, , ,,?M, in,c c,,:, ',.:, 
.r,ni rn',ru Ml,7:iMi ~iTUl,1 'iltJ r~n M',M • t inn 

Mishnah: Fraudulent overcharge is defined as four silver out of 24 silver in a 

seJah, one sixth of a purchase. How long is one able to revoke a fraudulent purchase? 

Until he shows the purchase to another merchant or to a relative. Rabbi Tarfon taught 

in Lod that fraudulent overcharge is defined as eight out of24 silver in a selah, one 

Page 3 of93 



third ofa purchase. The merchants ofLod were happy with the nding until he said to 

them that one is able to revoke a fraudu)ent purchase all day. They replied to him. 

'let Rabbi Tarfon leave us alone where we are, 1 and they returned to the ruling of the 

Sages. 

Talmud: It was said: Rav said we were taught one sixth of a purchase, but 

Shmuel said we were also taught one sixth of the price (money). Whether something 

worth six for five or worth six for seven, everyone agrees that we foUow after the 

purchase and it is fraudulent overcharge. Where there is disagreement is where 

something worth five is sold for six or something worth seven is sold for six. Shmuel 

said we follow after the money and both are fraud. According to Rav, who said we 

follow after the purchase, something worth five is sold for six nullifies the purchase 

while something worth seven is soJd for six is pardonable. But Shmuel said that 'we 

say something is pardonable or nullified in a purchase where there is no sixth from 

either side but where there is a sixth from one side there is fraudulent overcharge. 

We have learned that fraudulent overcharge is four silver ma'ot from 24 silver 

ma'ot in a selah, one sixth of a purchase. Is it not that one buys something worth 20 

for 24 and we learned from this one sixth of the money also? No, it is where 

someone bought something worth 24 for 20. Who was defrauded? The seller. But 

what about the clause: "Until when is one permitted to revoke a sale? Until he shows 

it to a merchant or his relative." But Rav Nachman said, 'this was only taught about 

the buyer, but the seller could always retract.' . Rather someone buys something worth 

24 for 28. 
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l 
We have learned that Rabbi Tarfon taught in Lod that fraudulent overcharge is 

eight silver ma'ot from 24 silver ma'ot in a selah. one third of a purchase. Is it not 

one buys something worth 16 for 24 and from this we have learned that it is also one 

third,ofthe money too? No, that someone bought something worth 24 for 16. Who 

was defrauded? The seller. But what about the clause, "he said to them all day one 

may retract ... "? But Rav Nachman said this is only taught in regard to the buyer but 

the seller is always able to retract. Rather someone buys something worth 24 for 32. 

Outline of Su11ah 

Mishnah 

Detinitiona1 Statement 

Question 

Answer 

Minority Definitional Statement 

Minority Answer 

Halakhic Ruling 

Talmud 

Statement of Alternate Propositions 

Fraudulent overcharge ~• de.lined as four silver 
out of 24 silver in' a selali. one sixth of a 
purchase. 

' ·. 

How long is one able to revoke a fraudulent 
puicbase? 

Until he shows the purchase to another merchant 
or to a relatiw. 

Rabbi Tanon taught in Lod lhat fraudulent 
overcharge is defined as eight out or 24 silver in 
a seJah, one third of a pW'Chase. 

The merchants of Lod were happy with the 
ruling until he said to them that one is able to 
revoke a fraudulent purchase all day. 

They replied to rum, 'let Rabbi Tarfon leave us 
alone where we are,' and they returned to the 
ruling or the Sa1es. 

It was said: Rav said we were taught one sixth of 
a purchase, but Shmuel said we were also taught 
o_ne sixth of the price (money). 

Scope of Agreement Between Propositions Whether something wonh six fer :five or worth 
six for seven, everyone agrees that we follow 
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after the pun;hasc and it is fiaudulent 
overcharge. 

Scope of Disagreement Between Propositions 

' Proposition #2 

Proposition #1 

Refinement of Proposition #2 

Statement 

Question 

Answer 

Question 

Answer 

Objection 

Counter-araument to Objection 

Corrected Example 

Statement 

Where there is disagreement is where somcthiq 
worth five is sold for six or somelhing worth 
seven is sold for six. 

Shmuel said we follow after the money and both 
are fraud. 

According to Rav, who said we follow after the 
purchase, something worth five is sold for six 
nullifies the purcbaie while something wonh 
seven is sold for six is pardonable. 

But Shmuel said that 'we say something is 
pardonable or nullified. in a purchase where there 
is no sixth from either side but where there is a 
sixth :ft'om one side there is fraudulent 
overcharac. 

We have learned lhat fraudulent overcharge is 
four silver ma'ot from 24 silver ma'ot in a seJah, 
one sixth of a pm:hase. 

Is it not that one buys sometbiq worth 20 for 24 
and we learned hm this one sixth of the money 
also? 

No, it is where someone bought something worth 
24for20. 

· Who was defrauded? 

The seller. 

But what about the clause: "Unlil when is one 
pennittcd to revoke a sale? Until he shows it to 
a merchant or his relative." 

But Rav Nachman said, 'this was only taught 
about the buyer, but the seller could always 
retract. 

Rather someone buys something worth 24 for 28. 

We have learned that Rabbi Tarfon taught in Lod 
that :frauduJent overcharge Js eight silver ma'ot 
from 24 silver ma 'ot in a selah, one third of a 
~-
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Question 

Answer 

Question 

Answer 

Objection 

Counter•argument to Objection 

Corrected Example 

Discussion of Suayah 

Is it not one buys somelhins worth 16 for 24 and 
from this we have learned that it is aJso one third 
of the money too? 

No, that someone bought something worth 24 for 
16. . 

Who was defrauded? 

These:ller, 

But what about the clause, "be said to them all 
day one may ~Inlet •.. "? 

But Rav Nachman said this is only aaugbt in 
regard to the buyer but lhe seller is always able 
to retracl 

Rather someone buys something wonh 24 for 32. 

One might think that this sugyah is merely a matter of mathematics. The 

question implied, if one thinks of this sugyah as a matter of mathematics. is how does 

one measure the level of overcharge to determine if it is pardonable or if it is 

fraudulent overcharge? How one defines the denominator will determine the 

percentage of overcharge and whether it will or will not meet the one-sixth threshold 

that delineates between pardonable and fraudulent overcharge. If, as Rav asserts in 

Proposition #1, one uses the fair market value of the product being soJd as the 

denominator. then something sold for one sixth Jess or more than the fair market 

value is defined as subject to fraudulent overcharge. For example, something worth 

six will have the threshold for fraudulent overcharge defined as a sale price of five or 

less and seven or more. 
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Shmuel, in Proposition #2 disagrees and asserts that the appropriate 

denominator should be the purchase price of the merchandise. That is, if a product's 

fair market value is one sixth less or more than the sale price, then it is defined as 

subj~ct to fraudulent overcharge. For example, something sold for six will have a 

threshold for fraudulent overcharge defined as a fair market value of five or less and 

seven or more. 

Rav correctly points out a flaw in Shmuel's logic by examining Shmuel's 

examples from the perspective of the buyer. Ifa product is sold for six then the lower 

threshold for fraudulent overcharge is a fair market value of five. However, if the fair 

market value is five but it has been sold at six, a mark up of one-fifth, then the buyer 

has been defrauded and the sale is voided. Therefore, as a boundary to delineate 

between pardonable and fraudulent overcharge, Shmuel"s lower boundary fails 

because from the buyer's perspective the sale is well within the range of invalid 

purchases. 

The legitimate disagreement between Proposition #I and Proposition #2 is 

Shmuer s upper threshold where something worth seven is sold for six. Clearly, the 

buyer has not been defrauded, having received a bargain price of one-seventh less 

than the fair market value. Further, according to Rav, the differential is only one

seventh and therefore pardonable because the differential is less than a one-sixth 

discrepancy. In Proposition #2 Shmuel disagrees because from the perspective of the 

seller, the fair market value is one-sixth greater than the price the seller received and 

therefore the sale is fraudulent and invalid. Shmuel does recognize Rav's legitimate 

critique and therefore refines his proposition to state that fraudulent overcharge is 
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defined as a one-sixth discrepancy between fair market value and the price paid usin& 

either value or price as the denominator. 

Following the debate between Rav and Shmuel, we find two attempts to 

support Shmuel's position through examples that are essentially the same. The 

examples only differ in that they use either one-sixth, the boundary defined by the 

Sages as constituting fraudulent overcharge, or one-third, the boundary defined by 

Rabbi Tarfon in Lod as constituting fraudulent overcharge. Either example leads to 

the identical conclusion. First, the examples ask if one can deduce from a situation in 

which the buyer has been defrauded that fraudulent overcharge appJies to cases in 

which the purchase price is used in the denominator. As discussed above one may 

only deduce that fraudulent overcharge applies when purchase price is used in the 

denominator through cases in which the seller is defrauded.. Therefore, counter

exampJes are cited in which the seller is defrauded. When the objections are raised 

referrina to time periods to retract, Rav Nachman counters them saying that those 

time periods refer to buyers rather than sellers. Therefore, the corrected conclusions 

show situations in which the buyer is defrauded rather than the seller. 

If one should look beyond the mathematics, however, one can see that the 

debate between Rav and Shmuel is predicated by two other questions. First, the 

debate centers on the question of what constitutes a sale. In Mishnayot, Order 

Nezikin, Tractate Bava Metzia, Chapter 4, Mishnah 1, the ruling about what 

constitutes a valid sale states: •'Moveable aoo,ds acquire the coin, but the coin does 

not acquire the moveable goods." That is, a sale is only e:omplete upon the exchange 

of the goods sold, not upon payment of the purchase price. The rationale behind such 
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a ruling is that both parties to a transaction must be able to examine the goods being 

transferred to ensure full disclosure of all terms of the sale. Analogously. as Rav 

would argue, both the buyer and the seller must be aware of the fair market value of 

the goods being sold to ensure full disclosure, creating a valid sale. Therefore, 

fraudulent overcharge follows the aoods, which can complete a sale, and not the 

price, which even if paid cannot complete a sale until the goods are transferred. Both 

positions, that a sale is only completed upon transfer of goods and that fraudulent 

overcharge follows the fair market value of the goods, are meant to ensure full 

disclosure to both parties. Without full disclosure to both parties, the sale is not 

considered valid. 

The second question on which the debate centers is the question of the limits 

to which a seller may be defrauded. That a seller may be defrauded is settled later in 

the Mishnah cited above, Mishnah 4: "Just as there is fraudulent overcharge for a 

private individual, so too there is fraudulent overcharge for a merchant." Rav agrees 

completely as seen in his lower boundary of something worth six sold for five, which 

constitutes fraud in which the seller is the victim. Shmuel, however, wishes to have 

both the buyer and the seller feel that they are treated equally before the law and 

therefore sets his boundaries such that from either perspective the one-sjxth boundary 

is maintained. What appears to be a pardonable one-seventh undercharge from the 

perspective of the buyer, appears to be a one-sixth undercharge from the perspective 

of the seller, a level of undercharge that would void the transaction. Shmuel wishes 

to maintain equality before the law such that the seller will have protection against 

fraud at levels equal to those of the buyer. 
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Modern Application 

The marketplace described in the Talmud is an extraordinarily different place 

from the one in which we Jive today. Perhaps the largest difference between the two 

regards return policies in general. As described in the Talmud, returns seem to be 

allowed only in cases defined as :fraudulent and even then there was a short time 

period of less than one day, in which to exercise one's rights. Comparatively, tenns 

of sale today are much looser and favor the buyer significantly more. Purchases may 

be returned for any reason including price. If you get home and decide you don't like 

the color of the shirt you just bought, you may return it with no questions asked. 

Furthermore, the time period in which one may return a product is sisniticantly 

greater usually ranging from seven to 30 days from the date of purchue. · LL Bean 

goes so far u to allow a return at any time, even if years have passed, if you are not 

satisfied with your purchase. 

In terms of prices, the market place today is asain slanted in favor of the 

buyer. If you find that you were overcharged for an item you may return it or, as 

some department stores allow, ask for a price adjustment that returns the amount 

overcharged. Some stores, notably electronics stores, advertise low price guarantees. 

Under these guarantees, if the buyer finds a lower price advertised within 30 days of 

purchase they are entitled to a refund of 110% of the difference between the purchase 

price and the lower advertised price. One glaring difference to this modem bias in 

favor of the buyer is the automobile dealership in which the dealer attempts to extract 

as much profit from the buyer as possible. The only question is whether or not the 

dealership reaches the one-sixth threshold of fraudulent overcharge. Given an 
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average $20,000 new automobile, the dealer would have to charge $3,333 over fair 

market value1 a scenario which does not seem likely even itthe buyer were to pay 

sticker price for the car. Even in the case of used car dealerships, buyers recognize 

that f"1ir market values give used car dealerships much higher profit levels and the 

fraudulent overcharge threshold is unlikely to be reached. Therefore. even in what 

seems to be a worst case scenario, the automobile dealership, the buyer appears to be 

more protected today. 

This hiaher level of protection for the buyer extends to the drastic difference 

betWeen the modem and ancient marketplace.· In the ancient marketplace the seller 

was also able to claim fraudulent undercharge as stated in Mishnah 4: "Just as there is 

fraudulent overcharge for a private individual, so too there is fraudulent overcharge 

for a merchant 11 In today's markets, once a sale has been completed, the seller has no 

recourse even if the price paid was drastically under the fair market value. One 

especially sees this difference in yard sales or antique markets where the seller may 

not recopize the value of an antique and sell it for many times less than its true fair 

market value. Nevertheless, the seller has no recourse and the sale is final. 
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suu•G 
Babylonian Talmud, Tractate Bava Metzla, 49b (cont.) 

mw ,,, -a= ?ii"~ .. ,1,..;pri ',p ii" i".,p xiir,r, "0 (:',Micv, rrnn, M"ln) 
.C, 1n -V.,'\M • Mn ,,i.1,-.,pM ;p r,;,,; -ri ,r,p,, -MlMN "= ,Mn: Ml'CM 

i', i=c ,"ln"MI' M0 ..C, IM '1M ,"nis,c 

Babylonian Talmud, Tnctate Bava Metzlat 50a 

M -,,cp l !li MlrJR M;a n;pp .C,~ -,,rm, 

"., f n ,; i=,M • Mn .,,n,pM ',JI '0'10 i" , ,:)it) • M~Ml'U "0 1'131: RI M'II' 

."lM"l'IMI' Mt) ..C, fn 1M ,•ripe 

-un, MM-rill ~ 'IN n'm0 M"lM ,n',11', ,,~,, n,nw n,n11 :i,-6 M"Jl!)"M 
ninrv r~ M!)"M "Ml.:> ,,:,,,', iM 'iJl'I, MM-rt' ..-0:1 ic,', ~ CMl ?l:i,p, iM 

• nn ,,m • nr, ,,i3,".,Jr,, ',J7 ,.,.. • n,m,, ,,M, ,N~•ac • ?ninruc n,ri11, 
Mn • ?"MC .MMl'IM ,,re, mp • n,nw n,r,m '""' .. iMllM ,,,,0, Mllp 

.Cl"~~ litn :1'0W 

Babylonian Talmud, Tractate Bava Metzia, 50b 

Translation 

~ iipv l I]~ M~ M!e n:,t,= .C,=a ,,0',n 

Mli' - n,nw ,MP= ,,e,,: - n,nw ',p -in, .. ,npc rupl • n,nw n,n1, :11n:1,n 
:M~,, rrnn:, Mllln .,!l,,,,, iM -un, MMi"II "-= nn nn ,MMliM ,,,,=, 

Mli' • n,n~ .n;,0 ',m • n,nw ',p .,,, .. ,Ml= ra;,1 • n,nw n,n1 MMl,M 
,n1,..C,Jtr, ',p 'Cl!:l i" ;"1t)'IM M"Wlt., m'IM" •:, .Jnl .. ::i, .. ~, ,MMliM "ffl'l2'1 

-ur,', MMi"II .. ~, rm nn ."ln"lMI' M0' Jn iM , "Mi-= "' 1n ,, it),M - nri, 
.i:lli,, Ult 

The one who was deceived has the upper hand. How so? He sold to him 

something worth five for six. Who was deft~uded? The buyer. The buyer has the 

upper band. He could say 'give me my money• or 'give ~e what you overcharged 
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me.' He sold him something worth six for five. Who was defrauded? The seller. 

The seller has the upper hand. He could say to the buyer 'give me my merchandise' 

or 'give me what I was defi'auded.' 

·' It was asked of the Sages: Is less than one sbrth, according to the rabbis, 

immediately pardonable (i.e. waived) or does it wait until the purchase is shown to a 

merchant or a relative? And if it's found to be said that one waits to show it to a 

merchant or a relative. then what's the difference between one sixth and less than one 

sixth? Where the cue is one sixth he has the upper hand: he could say 'cancel the 

sale' or 'I'm buying it but give me the ftaudulent overcharge.' But if it's less than 

one sixth, he purchases it and the overcharge is returned. What's the halakhic ruling? 

Come and hear: "They reverted to the Sages' opinion." 

The halakhah is less than one sixth and the purchase is valid. More than one 

sixth and the purchase is nullified. One sixth, the purchase is valid with the 

fraudulent overcharge returned. In any case, he can show the purchase to a merchant 

or to a relative. It is taught in accordance with Rava. Fraudulent overcharge less than 

one sixth and the purchase is valid; more than one sixth and the purchase is nullified; 

one sixth and the purchase is valid with the fraudulent overcharge returned - these are 

the words of Rabbi Nathan. Rabbi Judah the Prince said the seller has the upper 

hand. He could say give me my merchandise or give me that which I wu defrauded. 

In either case he can show it to a merchant or to his relative. 
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Outline of Sugyah 

Proposition The one who was deceived has lhe upper hand. 

Question # 1 How so? 

Explanatory Example # 1 He sold to him something wonh five for six. 

Example #1 Question Who wu defrauded? 

Example #1 Answer The buyer. 

Answer to Question # 1, Example # 1 The buyer bas the upper hand. He could say 
'give me my money' or 'give me what you 
overcharged me.' 

Explanatory Example #2 He sold him something worth six for :five. 

Example #2 Question Who was defrauded? 

Example #2 Answer Toe seller. 

Answer to Question #I, Example #2 The seller has the upper hand. He could say to 
the buyer 'give me my merchandise' or "give me 
what I was defrauded. 

Question #2 It was asked af the Sages: Is less than one sixth, 
according to lhc mbbis. inunecliately pardonable 
(i.e. waived) or docs it wait until the purchase is 
shown to a merchant or a relative? 

Question #2, Extension And if it's found to be said that one waits to 
show it lo a merchant or a relative, then what's 
the difference between one sixth and less lhan 
one sixth? 

Answer to Question #2 Where the case is one sixth he has the upper 
hand: he could say 'cancel the sale' or 'l'm 
buying it but give me the fraudulent overcharge.' 
But if it's less than one sixth, he purchases it and 
the overcharge is returned. 

Question #3 What's lhe halakhic ruling? 

Answer to Question #3 Come and hear: "They reverted to the Sages' 
opinion." 

Clarified Answer The halakhah is leas than one sixth and the 
pure:~ is valid. More than one sixth and the 
purchase is nullified.. One sixth. the purchase is 
valid with the fraudulent overcharge returned. In 
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Support for Answer 

Minority Opinion 

Discussion of S•&Y•b 

any case. be can show lhe purchase to a 
merchant or to a relative. It is taught in 
accordance 'With Rava. 

Fraudulent overcharge less than one sixth and the 
purcbale is valid; more than one sixth and lhe 
purchuo is nullified; one sixth and the purchase 
is \'llid with the fiaudulent overcharp returned -
these are the words of Rabbi Nathan. 

Rabbi Judah the Prince said the seller bu tho 
upper band. He could say give me my 
merchandise or &ive me that which I was 
defrauded. In either cue be am show it ID a 
merchant or 10 his relative. 

Previously we saw that the rabbis were concerned that complete fairness be 

observed in the marketplace such that full disclosure occurs before a valid sale may 

take place and that both the buyer and the seller should be treated equally when 

defining fraudulent overcharge. This sugyah debates two issues. First, it is an 

argument over how far equality before the law is extended. The question debated is 

whether a person who breaks the law loses the right to equal protection and is subject 

to a penalty for breaking the law or if they too maintain their rights in a disaareement 

over price. Second, it is an argument over whether a purchase price may legally 

deviate from the fair market value or not. The question debated is at what point does 

fraudulent overcharge need to be refunded. 

In the first half of the sugyah we see that equality before the law has its.limits 

and that breaking the Jaw brings penalties with it. We see in the sugyah that once a 

party to a transaction has committed fraudulent overcharge, they are no longer equal 

partners in the remedy to the fraud. That is, the one· who commits the fraud has no 

Pa,c 16of93 



say in what the remedy will be but rather the one who has been defrauded determines 

the remedy. The one defrauded may choose between canceling the sale (receiving 

either their money or their merchandise back) or receiving a refund of the difference 

between the fair muket value and the purchase price. This is a significant loss of 

control because it can significantly affect the profit in the transaction. 

For example, suppose a merchant typically sens goods at one-seventh above 

fair market value because of the superior service provided. Some customers are 

willing to pay a premium to receive premium service during a transaction and a one

seventh mark-up falls below the boundary of fraudulent overcharge. If, however, the 

merchant charges in a particular transaction one-fifth above the fair market value, the 

transaction is subject to fraudulent overcharge and the buyer has complete control 

over the remedy. If the buyer decides to cancel the sale, the merchant has lost the 

sale but may later resell the goods at the accustomed one-seventh mark-up. I( 

however, the buyer decides to receive the difference between the purchase price and 

the fair market vaJue, then the merchant loses not only the overcharge but also the 

. accustomed one-seventh mark-up. The loss of the accustomed one-seventh mark-up 

in this example would constitute a significant penalty. 

Further, the first half of the sugyah asserts that there is no valid purchase price 

above the fair market value. lfthe purchase price is between fair market value and 

one-sixth above fair market value then the fraudulent overcharge must be returned, 

althou&h the sale cannot be canceled. If the purchase price is one-sixth or more above 

the fair market value then the sale may be canceled or not at the buyer's discretion but 

the fraudulent overcharge would be refunded if the sale were not cance1ed. 
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The second half of the sugyah is the decided halakhah and differs from the 

arguments put fonh in the first half. The second half provides more equality before 

the law for the defrauder than the first half provides. Under the decided halakhah of 

the Sei?ond half, the defrauder does lose control over the remedy and may lose an 

accustomed mark-up in addition to the fraudulent overcharge as discussed above in 

the example. However, the second half of the sugyah takes the option out of the 

hands of the defrauded and states what the remedy will be according to the level of 

fraud. That is, if the fraudulent overcharge is more than one-sixth then the sale is 

canceled and the money must be refunded and the goods returned. If the fraudulent 

overcharge is precisely one-sixth then the sale is valid and the fraudulent overcharge 

is returned. 

This ruling creates a more balanced penalty for the defrauder because in the 

vast majority of cases of fraudulent overcharge, the sale will be canceled and the 

defrauder will have the opportunity to sell the goods aaain at an accustomed mark-up. 

Continuing the example given above. say the defrauded cancels the sale and receives 

their money back but still wants to buy the goods. The merchant could legitimately 

sell the goods for the fair market value plus the accustomed one-seventh mark-up. 

Only in the less likely case where the fraudulent overcharge is precisely one-sixth of 

the fair market value would the defrauder be subject to a potential loss exactly as they 

would be in first half of the sugyah. 

Of more consequence, the second half of the sugyah determines that the 

purchase price may vary from the fair market value by up to one-sixth, yet the sale 

will remain legitimate and final. Any variations of less than one-sixth are waived and 
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sales remain valid. This ruling envisions a completely different marketplace from the 

one envisioned in the first half of the sugyah. In the first half, the only valid sales are 

those concluded at the prevailing fair market value. In the second half, valid sales 

may iqclude deviations from fair market value. The ruling in the second half 

recognizes that people make purchase decisions for more reasons than purely price 

and recognize that other factors may legitimately determine the final purchase price. 

Further, the ruling recognizes that fair market value is not one single theoretical price 

but rather a range offeaitimate prices. 

Modem Application 

For the most part, the modern marketplace provides superior protections for 

the defrauded buyer. Many transactions arc governed by more liberal return policies 

so that a buyer who is the victim of overcharge may return the product for a full 

refund or, in the case of some department stores, for a price adjustment. However, in 

those cases where there is no liberal return policy, the operative statement is 'a 

contract is a contract' and little remedy is to be found. The cases of redress to the 

courts are usually those cases where the courts find the contracts to be legal, but that 

the level of profits are considered 'unconscionable' or 'shocking to the conscience of 

the court'. Unfortunately, the level to which profits must rise before a court wiU 

make this type of finding is often in the hundreds or even thousands percent level 

rather than the 17% level contemplated in the Talmud. Further, because the court is 

specifically settina aside an otherwise legal contract for reasons of social justice, 

there are few such rulings and they are imposed inconsistently across jurisdictions. 
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As for the seller, there are no protections contemplated in the modem marketplace as 

there are in the ancient marketplace. 

The modem and ancient marketplaces both recopze that fair market values 

are ranges rather than point prices. Today we place a great deal of trust in the 

'invisible hand of the market' to appropriately price products and one might usu me 

that perfect competition arrives at a single market clearina price. One need only look 

at one of the most basic commodities, however, to see that there is no single fair 

market value for products today. Gasoline is essentially an undifferentiated 

commodity that does not change from station to station. While some refiners would 

like the consumer to believe that their.br~d of gasoline is inherently better, 87--octane . . .. .. 

gasoline from one station is the •me as 87-octane gasoline from another; Yet there is 

clear evidence that prices will vary from town to town· or comer to comer even in as 

perfect a market as guoline where the product is an undifferentiated commodity and 

customers will switch for price differences as low as one peMy a gallon. Even in as 

perfect a market as gasoline, there is no single fair market value. With far less perfect 

markets the Talmud also recognizes legitimate price variations from the theoretical 

fair market value just as we recognize legitimate price fluctuations today. 
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Suu1h#3 

Babylonian Talmud, Tractate Bava Metzia, SOb (cont..) 

• i,,o ',~ ,Mi"? M?M Utu aic', :Jcr1l ~, ~ .'1~ ,,rr,,-,', in"i0 11nti -,s, ~,0 H=,ru~ n-a 'M .='IC~ <i-Q,', ,,rn ,rr', V'"CC M0"l • .,nn o'nv, 
• ,nn o'riv, 

Babylonian Talmud, Tractate Bava Metzia, !la 

'I!) ?Ml"0 ,r,; ttpm "M0 • "Ci np'I,, "=-cit:1 nit»t "M M?M .,,m .. ~., o,w 
• I i=i~', kNpn J~ rr', "~V "Cl •.=,-, n;,,;; MM~pn Jl:i m ii-i:,v, ,.,IIM 

l"T'M!IWM .Mll?Ql M"VY'I r:n Mtr1 ~ 'lt:lii rri~,t='IM .is,=i M'!)t' M? i,', "W1 
'10M • •"M~ Mien "l"~f :rr', 'i0M • ?~"Ill "M.QIC :rr', "I.QM ,_=,Jll mm 

• ,:,,,; '1M -un, MMitttu "i:c ,,,, .. "' "MMZ' MM :m it)M •• -p ,,,., ',, :m 
'C?1V, • ~0 ?~ ,r,p,', M?M ilrl M, !l'M ~ .Jonl :,i ~ rr,,w 

"N rr, ~, ,rrl, "lMC "tM, M!1'M ',:, ,,,..:1 in;,0 n;,,,. Mt:IJXQ "Mt:1.,nn 
MMl':lt m ~,,:i-, ,V ,rM"~ M"M~ ropl M'rt ~lt:I ,MJ)C M', "M Ml)fQ 

,Mi,tl M', "ii" MJ,nQ "k lM"I ,M"Ml'~0 

Tnnslation 

"Until when may he revoke ... " 

. ' ' 

Rav Nachman said that the above mishnah was only taught with respect to the 

buyer but the seller may always retract. Let us say that the following supports Rav 

Nachman's view: "They reverted to the opinion of the Sages." It all works out fine if 

you were to say a seller may a1ways revoke a sale. Therefore they reverted (to the 

Sages' opinion because it shortened the time that the buyer could rescind). But, if 

you were to say that a seller is like a buyer, what practical difference does it make 

then? After all, the rabbis enacted a remedy for the buyers just .as they enacted a 

remedy for the sellers. (So why should the sellers revert to the Sages' arrangement 
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when they could make more money?) The merchants ofLod infrequently made 

mistakes. (Hence, the added time for buyers to rescind on their purchases was not to 

their advantage. All it meant to sellers was concern about possible. thouaft unlikely, 

returns for a whole day.) 

The host of Rami bar Hama sold wine and erred. Rami found him to be sad 

and said to him: 11Why are you sad?,' He replied, "I sold wine and I erred." He said 

to him, "go and revoke the sale." He said to him, "I waited more than enough time to 

show it to a merchant or a relative." Rami sent him to stand before Rav Nachman. 

who said to him: "It was only taught about the buyer but the seller may always revoke 

a sale." What's the reason for this ruling? A buyer has his purchases in his hand and 

everywhere he goes, he shows it and they tell him if he erred or not. A seller doesn't 

hold the merchandise in hand and until he comes across merchandise like his 

merchandise he won't know ifhe erred or not. 

Outline of Sugyah 

Proposition 

Statement 

Support for Statement 

Objection to Answer 

"Until when may he revoke ... " 

Rav Nachman said that the above misbnah was 
only taught with respect to the buyer but the 
seller may always retract 

Let us say that the foUowing supports Rav 
Naehman's view: ''They reverted to the opinion 
of the Sages." 

It all works· out fine Jf you were to say a seller 
may always revoke a sale. Therefore, they 
reverted (to the Sages' opinion because it, 
s~ortened the time that lhc buyer could rescind). 

But, if you were to say that a seller is like a 
buyer. what practical difference does it make 
then? After all, the rabbis ena<rtcd a remedy for 

Pagc22 of93 

-. I 
i 
i 



Answer 

Explanatory Example 

Question 

Answer 

Discussion or Sugyah 

the buyers just • they enacted a remedy for the 
sellers. (So why should the sellers revert to the 
sages• arrangement when they could make more 
money?) · · 

'Ibe merchants oflod infrequentJy made 
mistakes. (Hence. the added time for buyers to 
rescind on their pw-chases was not to their 
advantage. All it meant to sellers was a,ncem 
about possible, though unlikely, returns for a 
whoJe day.) 

The host of Rami bar Hama sold wine and erred 
Ra.mi found him to be sad and said to him: .. Why 
are you sadr He replied. "I sold wine and I 
erred." He said to him, "go and revoke the sale." 
He said to him, "I waited more than enough lime 
to show it to a merdlant or a relative." Rami 
sent him to Sl8Dd before Rav Nachman, who said 
to him: •1t was only taught about the buyer but 
the seller may always revoke a sale." 

What's ihe reason for this ruling? 

A buyer has bis purr;hases in his hand and 
everywhere he 1oes. be shows it and they tell 
him if be erred or DOL A seller doesn ·t hold the 
merchandise in hand and until he comes across 
merchandise like his merchandise he won't know 
if he erred or DOL 

To this point we have seen the rabbis attempt to maintain a fair balance 

between the rights of the seller and the rights of the buyer. Both interests have been 

served and both have remedies if they have been defrauded. In this sugyah the 

discussion attempts to discover the reason for what appears to be a glaring inequality 

between buyers and seJlers. Buyers have a strictly limited time, at most a day if using 

Rabbi Tarfon of Lad's liberal interpretation, in which to discover ftaud and seek a 

remedy. Sellers, on the other hand, have an unlimited time to discover fraud and seek 
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a remedy. It is a legitimate question to uk why this inequity is allowed when the 

rabbis have been so scrupulous to be fair up to this point. 

First, the sugyah cites Rav Nachman's assertion that the period for remedy is 

limited for buyers but unlimited for sellers. Rav Nachman's view appears to have 

support in the example of the merchants of Lod. For these merchants the shorter 

discovery period for buyers as ruJed by the Sages was desirable as long as their own 

discovery periods were unlimited. However, if both the buyer and the seller were 

treated equally with equivalent discovery periods, then the merchants should be 

indifferent to the length of the discovery period and have no reason to revert to the 

ruling of the Sages. The reason they did revert is that they were less likely to make a 

mistake in pricing. Therefore, Rabbi Tarfon's longer discovery period, which would 

only cause them a day's worry about unlikely or unfounded returns, was less valuable 

to the sellers than the buyers, and they reverted to the ruling of the Sages. Thust it 

seems that Rav Nachman•s notion that sellers had an unlimited right to revoke a sale 

is supported by the reaction of the merchants of Lod. 

To settJe the question an explanatory example is raised. In the example we 

see a merchant make a mistake in the pricing of wine but think that he had no remedy 

because he discovered his error beyond the time period defined by the Sages. Rav 

Nachman rules that the seller may always revoke the sa1e and is not limited, is the 

buyer is limited. The rationale given for the ruling is that the discovery periods are 

equivalent because it is more difficult for merchants to price merchandise that is no 

longer in their control. Buyers, however, may show the merchandise to experts at any 

time to discover if they have been defrauded or not. In essence, the ruling to make 
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different time periods for discovery is an attempt to maintain a level pJaying field 

between the buyer and the seller so that they both have reasonably the same chance of 

discovering fraudulent overcharge. That is, a time period that is reasonable for a 

buyer to discover fraudulent overcharae is unreasonable for a seller because the seller 

does not maintain possession of the merchandise. 

Modem Application 

Discovery periods in modem times are significantly different than in ancient 

times. The first area of difference is that the seller is presumed to know about their 

product and therefore may not revoke a sale. That is, their discovery period is 

generally non-existent rather than unlimited. The second area of difference is that 

discovery periods for the buyer are generally negotiable depending on what is being 

sold. In the modern marketplace, return periods or low-price guarantee periods 

generally act as discovery periods and usually range from seven to 30 days. For other 

transactions, such as the sale of houses or the sale of businesses, the completion of the 

sale is usually contingent upon reasonable discovery. That is, the sale of a house is 

contingent on a house inspection or the sale of~- b~sines~ is ·~cmting~nt upon the audit 

conducted during due diligence. In both cases, the seller is assumed to know what 

they are selling and only the buyer is protected through a reasonable period of 

discovery. 
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suuah #:4 

Babylonian Talmud, Tnctate Bava Metzia, !la (cont.) 

rr? ,.~,, iiM 'M1 ,MlltYI M''l"I Mn,z- '"Ii' , 'li:n •s,,, n=pl rm,, M'1:U tinMM 
MTVCn rr, M~"M" ~ :~, M-,::i Mim MMM ·''i'W M'IM. M»c, MWM 

icM ,M:i, M"q» MMM .MM? :,,P~M1 MMW r,,; fnM ,MfflC M-.,M • ,U,!)1 ,.,v ,; f'M • M"~"I ',i,t:= r,p,',= ',~ ,-w,,-, JO Mp1',:1 M,M ,lit M', :rr', 
"~'i'I Wi "M, ,)¥CM ll'lrlrl rnw ~ , 'l'Qt', "D"!I IQ"j'l Mi,TI M~ M1MM .,iMlUt 
19CM m Ml~ff 11M :,mi Ni:1:1 Mn, MM •'"Pl' m., MIICM1 fWCM m 

,M,=n :ii ~ MMM .MM, n,J~M1 ,rn'l'fll n-? JMM ,n,,ic M"i.i N'Wr11 
1~111~ rae • n•~i ,v: I= np,',~ ',~ ,'UMM re Mp1',: N',M Urtl M', :r"r', '"CM 

:flM flM Mtii • .itri • ,i?V,N ,:l, i=M f=1 ,itri :11c,, :i rM "1CM • "iN11M 
"10M • ?n,.=., ',J1:l 1M? • io, .. ,., JMC ,"Un, MMl1M "1:> rc,¥'1M', MNl'\MW ~ 
•Mirr, r:= M', • M,V "1~ t"rMRlln ~1M0 ',~ ,MMWT"IC :Mien :i 

,"1'1'1" -it,i,= 1M? 

Translation 

There was a man who held strips of silk in hand to sell. He called out 'six!, 

but they were only worth five. But if they were to give him five and a hal( he would 

accept. A certain man came and said, "Ifl aive him five and a half, it would be 

pardonable (i.e. waived). I win give him six and bring him to court." He came 

before Rava. He said to him, HThis was only taught with regard to buying from a 

merchant, but when buying :from a householder, one doesn't have fraudulent 

overcharge." 

A certain person had jewels to sell. He called out 60, but they were only 

worth 50. But if they would give him 5S he would accept. A certain man came and 
. ~ :; 

said, ''If I give him SS it would be pardonable (i.e. waived). I will give him 60 and 

bring him to court." He came to stand before Rav Hisdah, who said to him, "This 
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was only taught with regard to one who buys from a merchant, but when buying from 

a householder, one doesn't have fraudulent overcharae." Rav Dimi said to him, 

"Correct." And thus said Rabbi Elazar1 "Correct." But haven't we learned, "Just as 

there is fraudulent overcharge for a commoner, so too there is fraudulent overcharge 

for a merchant?" Who is a commoner if not a householder? Rav Hisdah said, 

"That's for rough c1othes. but for things for personal use or that he holds valuable to 

him, he won't sell except at higher prices." 

Oudioe or Sugyah 

Explanatory Example #1 

Halakhic Ruling 

Explanatory Example #2 

Halakhic Ruling 

Support for Halakhic Ruling 

Objection 

1beie wu a man who held strips of silk Jn band 
to sell. He called out 'sixl' but they were only 
worth five. But If they wn to give bun five and 
I half, he would accepL A certain man came and 
said. "If I Jive him five aad a hal( ii would be 
pardonable (i.e. waived). I will give him six and 
bring bim to cawt.,, He came befo111 Rava. 

He said to him, "This was only laupt with 
repnl to buyms fh:lm a merchallt, but when 
buyiq iivm a householder, one doean't have 
ftaudulent oven::harp ... 

A certain person had jewels to sell, He called 
out 60. but they were only worth 50. But iflhey 
would give him SS he would accept. A certain 
man came and said. "If I atve him 55 it would be 
pardonable (i.e. waived). I will pve him 60 1111d 
brinJ him to court." 

He came to stand before Rav Hildah who said to 
him. "'This was only tau&ht wilh regard to one 
who buys from a merchant. but when buyina: 
from a householder. one doesn't have fraudulcmt 
overcharge.,, 

Rav Dimi laid to him. "Comet,. And thus saJd 
Rabbi Eluar, "Comet." 

But haven't we learned, .. .Just as then= ii 
fraudulent overcharge for a commoner, so too 
there is fraudulent ov~harge for a -merchantT' 
Who Js·a commoner if not a householder? 
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Counter-argument to Objection 

Discussion of Sugyah 
', 

Rav Hiadah said, "That's for rough clothes., but 
for things for personal use or that be holds 
valuable 10 him, he won't sell except at hisJler 
prices." 

This is an extremely interesting sugyah because for the first time the Talmud 

deliberately declares that what should be fraudulent overcharge is actually a legal 

sale. That is, this is the first time that the Talmud is abandoning the perspective of 

being scrupulously fair to all parties entering into a transaction. Both examples in 

this sugyah show situations in which a householder has fraudulently overcharged the 

buyer, yet the buyer has no recourse. In fact, neither court even tries to deny that 

fraudulent overcharge occurred. Rather, the courts bring in a new legal theory on 

which to base their ruling, a legal theory profoundly different from complete fairness 

and disclosure in transactions. · The courts introduce the theory of necessity. 

Under the theory of necessity, the courts recognize that householders will not 

selJ personal items or items with sentimental value attached to them except at prices 

higher than fair market value. lf'there is to be a functioning market for householders 

as the selJers, then the courts must, by necessity, allow them to sell their goods at 

prices that would nonnally be considered fraudulent overcharge. Otherwise no sales 

by householders would take place and the market could coJlapse. This ruling 

implicitly recognizes that sentimental value can actually be quantified by a higher 

monetary value that induces the householder to sell. This ruling recognizes that not 

all sales or purchase decisions are made :from a purely rational cost/benefit analysis. 
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Or rather, it recognizes the psychic benefits of sentimental value and adds a monetary 

value to compensate. 

Still, the courts do not abandon entirely the theory of complete fairness and 

disclosure in transactions. They maintain that householders are still liable for 

fraudulent overcharge for items that would not have attached any type of sentimental 

value, such as rough clothes. Yet if the householder is about to sell grandmother's 

pearls, the buyer should expect to pay more than their fair market value to induce the 

householder to sell at all. 

Modem Application 

Recognizing the emotional content in purchases and the additional price 

people are willing to pay for the emotional content is fundamental to the workings of 

the modem marketplace. It is rare that products are sold today based on price alone. 

Even for commodities that theoretically should compete purely on price. such as 

gasoline, companies attempt to differentiate themselves through other more emotional 

means to be able to extract a higher price. For example, BP is now advertising itself 

as 'Beyond Petroleum' in an effort to appear to be more environmentally conscious. 

It does not matter that its brand of gasoline is identical to other brands and polJutes 

the environment just as much when burned, through an emotional attachment to 

environmental awareness BP attempts to make its brand of gasoline worth more to the 

consumer. 

Branding. in fact, is almost purely about emotional content rather than 

inherent value. For example, store brand oatmeal is made.of rolled oats. Quaker Oats 
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oatmeal is made of rolled oats. Yet Quaker Oats charges a premium for its brand 

name. Brands almost always sell more than the product; they almost always sell 

emotional content in addition to functionality. Buy our brand of shirt because you 

will be considered stylish. Drink our brand of soda and you too will have an exciting 

lifestyle. Wear our brand of pants and you will be more attractive to potential sexual 

partners. In the modem marketplace, it seems that most products are sold for their 

emotional content rather than their functionality. Therefore, we see buyers• 

acceptance of exceptionally high mark•ups on goods relative to actual production 

costs and raw materials. They accept that the brand name is worth something extra in 

the way of cost. 
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Sumb #ffl 

Babylonian Talmud, Tnctate Bava Metzia, Sta 
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Babylonian Talmud, Tractate Bava Metzia, Slb 
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Translation 

It is said: The one who says to his friend, "(This sale is made) on the condition 

that you don't claim fraudulent overcharge from me." Rav says there is still the 

possibHity of a claim of fraudulent overcharge against him, but Shmuel says there is 

no possibility of a fraudulent overcharge claim against him. Should we say that Rav 

agreed with Rabbi Meir and Shmuel with Rabbi Yehudah? It was taught: "The one 

who says to a woman, 'Behold you are married to me on the condition that you have 

no claim upon rne for sustenance, clothing, or periodic marital relations,' behold, he 

is married, but his condition is voided." These are the words of Rabbi Meir. Rabbi 
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Yehudah says that with respect to monetary issues, his condition is established. Rav 

could say to you, "What I say could even be according to Rabbi Yehuda.'' Up to this 

point, Rabbi Yehuda only said about that case {of marriage that monetary conditions 

hold) because she was aware (of what was being withheld) and waived (her rights). 

But in this case, who is aware (of whether there is or is not fraudulent overcharge) 

that he (knowingly) is able to waive his rights? And Shmuel could say, "What I say 

could even be according to Rabbi Meir." Up to this point, Rabbi Meir only said about 

that case (of marriage that the groom's conditions are null) because of course it comes 

to uproot (the law of the Torah). But in this case, who can say that he uprooted 

anything (since no one knows yet whether there is fraudulent overcharge involved or 

not)? Rav Anan said, "It was explained to me by Mar Shmuel. The one who says to 

his friend, 'on the condition that you don't claim frwdulent overcharge from me,• 

there is no claim of fraudulent overcharge from him. (But ifhe were to say,) '(The 

purchase) shall be exempt (from the rule) of fraudulent overcharge,' then it is subject 

to a claim of fraudulent overcharge." 

Outline of Sul)'ab 

Statement 

Proposition #1 

Proposition #2 

Question 

It is said: The one who says to his friend, .. (This 
sale is made) on the condition that you don't 
claim fraudulent overcharge from me." 

Rav says there is still the possibility of a claim of 
fraudulent overcharge against him. 

but Shmuel says there is no possibility ofa 
fraudulent overcharge claim against him. 

Should we say that Rav agreed with Rabbi Meir 
and Shmuel with Rabbi Yehudah? 
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Support for Proposition #1 

Support for Proposition #2 

Objection to Proposition #2 

Objection to Proposition #1 

Harmonization of Rulings 

Discussion or Sul)'ab 

It was tau..-: ''The one who 18)'1 to a woman, 
'Behold you are manied to me on the condition 
that you have no claim upan me for sustenance. 
clothing. or plliodic marital reladons.' behold. 
he is manicd. but his condition is voided." 
Tbese are the words of Rabbi Meir. 

Rabbi Yehudah says that with respect to 
monetmy issues. his condition is established. 

Rav tGuld say to you. "What I say could even be 
according to Rabbi Yebuda. .. Up 10 dus point.. 
Rabbi Yebuda only said about that c::ase (of 
marriage that monetary candidons hold) because 
sbe was awans (of what was bein1 'Withheld) and 
waived (her riptl). But in 1h11 case, who is 
aware (of wlmther lhcn is or is not :ltaudu1ent 
overcharge) that he (knowinaly) is able to waive 
bis rights? 

Aud Shmuel could say, '"What I 11111 could even 
be acconfin& lo Rabbi Meir." Up to this point. 
Rabbi Meir only said about that case (of 
mamaae that the an,om"s conclilions was null) 
because of course it comes to uproot (lhe law of 
the Torah). But in dlis case, who can say that he 
uprooted anythina (lincc no one knows yet 
whether then: is hudulent overcharge involved 
or not)? 

Rav Anan raid. "It was explainod to me by Mar 
Shmuel. The one wbo says to his friend, 'cm lbe 
condition that you don't claim fraudulent 
overcharp from me,' there is no claim of 
fraudulent ovcrcharp from him. (But if he were 
to say,) '(The purchase) shall be exempt (from 
the rule) of ftaudulent oven:har&e, • then it ii 
subject to a c:Jalm offi'audu!ent overcharge." 

This complex sugyah is a debate on the limits of contract law. It begins with 

the proposition that two parties are conducting business together. Party A enters the 

sale with the stipulation that party B wiJl not hold him accountable for fraudulent 

overcharge. The debate is joined over the question of whether the hypothetical, 
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conditional sales contract is valid or invalid. Rav, in Proposition #1, asserts that a 

conditional sales contract of this sort is invalid while Shmuel, in Proposition #2, 

asserts that a conditional sales contract of this kind is valid . 

. ,the Talmud proceeds to cite a more settled dispute and uses that dispute to 

shed light on which proposition is the correct one and on the rationales behind both 

propositions. The scenario for the more settled dispute is as follows. A man man-ies 

a woman while stating that the marriage is conditionaJ on his having none of the 

obligations of a husband for a wife (sustenance, clothing and periodic marital 

relations}. The dispute is whether this is a binding marriage or not and whether the 

conditions are valid or not. Both sides in the dispute agree that the marriage is 

binding, that is the mamage contract as a whole is valid. The disagreement between 

Rabbi Meir and Rabbi Yehudah concerns the conditions to the marriage contra.et. 

Rabbi Meir Nles that illegal stipulations to a contract are void and therefore the 

conditions the man placed upon the marriage are invalid. Rabbi Yehudah rules that 

illegal stipulations to a contract are void but severab)e. Therefore, those conditions 

that the man placed upon the marriage which are illegal are invaJid; those that are 

legal are severed from the illegal conditions and remain valid. Furthermore, Rabbi 

Yehudah rules that the legal stipulations remain valid only because the woman was 

aware of her rights and waived her rights prior to entering the marriage contract. To 

summarize, Meir rules that (1) conditions are not severable, (2) iJlegal conditions are 

voided, and (3) the contract less the conditions remains valid. Yehudah rules that (1) 

conditions are severable, (2) illegal conditions are voided, (3) legal conditions are 
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valid only with prior knowledge and consent, and (4) the contract less illegal 

conditions (but including legal conditions) remains valid. 

The Talmud proposes that Rav might be associated with Rabbi Meir and rules 

that the condition on which the sale is based is invalid and fraudulent overcharge 

applies. The Talmud then associates Shmuel with Rabbi Yehudah and rules that the 

condition on which the sale is based is valid because of prior consent and fraudulent 

overcharge does not apply. To make a difficult argument even more confusing, the 

Talmud argues that Rav can aJso be associated with Yehudah because Yehudah 

requires prior knowledge and consent before a waiver can be given but the second 

party is not aware ifthere is :fraud involved or not. Therefore, even by Yehudah's 

. rules Rav could argue that the sale is invalid. Similarly, Shmuel can also be 

associated with Meir because Meir says that illegal conditions are those that uproot 

Torah based laws, and they are invalid. Waiving the right to claim fraudulent 

overcharge does not necessarily uproot a Torah based law, because at the point of sale 

the buyer does not know whether the price paid violates the rule of fraudulent 

overcharge. Therefore, the sale can be valid. 

In the Harmonization of Rulings as given by Rav Anan, we can see that these 

large questions of contract law are settled through the harmonization. If the condition 

is 'you do not claim fraudulent overcharae against me', implicit in the condition is the 

statement 'maybe there is overcharge involved and maybe there isn't, but you won't 

pursue a claim against me in either case'. This condition is valid and there can be no 

claim of fraudulent overcharge. The condition is valid because (1) it is not illegally 
.. 

overturning fraud statutes, (2) it is severable from any illegal claim that fraud statutes 

Pagc35of93 



dontt apply, and (3) it is made with the prior knowledge and consent of both parties. 

It: however, the condition is 'there is no Jaw of fraudulent overcharge attached to the 

purchase', then the condition is invalid and claims of fraud may proceed. The 

condition is invaJid because (1) claiming there are no fraud statutes related to a sale 

runs counter to Torah law and (2) there is no prior knowledge and consent that any 

potentia1 fraudulent overcharge will be waived. 

In summary, the sugyah settles contract laws as follows: A valid contract 

made with stipulations remains valid, even if the stipulations are found to be invalid. 

Stipulations that overturn law are illegal and invalid. Valid stipulations are severable 

from invalid stipulations. A stipulation that waives one's rights can only be valid if 

made with prior knowledge and consent. 

Modern Application 

I am not an attorney and therefore feel unqualified to explain modem contract 

law. In my business deaHngs, however, I have learned the following. An illegal 

contract is not enforceable, a position identical to Rabbi Meir's position that 

conditions overturning law are invalid. I do not know if Ulegal sections of a con~ract 

are severable from legal sections, making the contract enforceable minus the illegal 

parts. I have seen sections of contracts, specificaUy the lease on my apartment, which 

state "if a term in this Lease is illegal, the rest of this lease remains in full force.,. I 

suspect the implication is that the normal assumption in contract law is that illegal 

conditions are not severable without stating explicitly that they are severable. Rights 

can only be waived with prior knowledge and consent, which is why it is so important 
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to read aU the fine print, especially on broker agreements in which the consumer 

usually waives the right to sue and is forced instead into arbitration. 
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sumh#6 

Babylonian Talmud, Tractate Bava Metzia. 52b 

Translation 

: .,,;v = q, MP'.IJP ec= n:,co --"= .,,,;,n 

.nvcr, "!rlll -,11 0¥W)= , 'IJ'1'1lr,t MM'ffl "1J1 C'l=i=, fflri'} Y\,C 11M il,t '= J~ 'I,= :'":»I ~ • ? 1'71C M'rl n"n,: M~I' "M0'1 ,nt'li V,t= MlW 'IMt) 

,,Jm .,'"TU:1 m 1:11' lrl~ ;, • rt.,., :-mM k~ .Jffl r:r= n~:: rn-iw, 
'llffltv M='M., C"!,"m ,-¢,M ,.,'Jl171VJ M7N m= rri, Ql' r)'M ',, 1""1 ,,11: 

,,,;a, n,n:iw ~,p -,i, - "lM?lW 11,.;, =~ , "Ji~"' MMiw is, • 
.MP,rh 

"Until when may he return (a defective coin)? In cities until he can show it to 

a moneychanger. In viJlages until Brev Shabbat." 

What is the difference between a selah where there is a divergence (between 

city and village) and a tallit (i.e., a garment) where there is no divergence? Abaye 

said, 1because when the Mishnah also taught about a tallit, it taught about the cities.' 

Rava said, 'about a ta11it, everybody knows; about a selah not everybody knows 

except for a moneychanger.' Therefore, in the cities where there are moneychangers, 

"until he can show it to a moneychanger." In the villages where there are no 

moneychangers, "until Erev Shabbat" when they go up to the market. 

Outline of Sul)'ab 

Proposition "Until when may he return (a defective coin)? In 
cities until he can show it to a moneychanaer. In 
village1 until Brev Sbabbat." 
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Question 

Answer#l 

Answer#2 

Ditcussion of Sugyah 

What is the dlirereoce between a selah wh4re 
there is a divergence (between city and villa,e} 
and a tallit (i.e .• a garment) where there is no 
divergence? 

Abaye said, 'because when the Mjshnah also 
taught about a tallit, it taught about the cities.' 

Rava said, 'about a tallit, eveeybody knows; 
about a selah not everybody knows except for a 
moneychanger.' Therefore, in the cities where 
tben: arc moneychangers, "Wltil he can show it to 
a moneychanger." Jn the viJJages where there 
are no moneychangers, "until Erev Shabbat" 
when they ao up to the markcL 

The rabbis have been primarily concerned with fairness and equal treatment 

between the buyer and the seller when discussing fraudulent overcharge. At first 

blush this sugyah appears to diverge into a discussion of the differences between 

objects, but actualJy the discussion of the difference between objects ultimately is 

grounded in the fundamental concern with fairness between buyer and seJler. 

The debate centers on why, in a village, a defective coin should have a longer 

time period in which it may be returned than a tallit. Abaye, in the first answer, 

sidesteps the question entirely by asserting that the return period defined for a tallit 

referred only to cities but was silent on villages. Abaye implies that there is no 

difference at all and that the return period for a taJlit in villages would also be until 

Erev Shabbat. It seems, however, to be a false implication. 

Rava, in the second answer, addresses the underlying question of fairness and 

equal treatment that seems to consistently guide the ~bbis when discussina 
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ftaudulent overcharge. Rava asserts that detennining whether a coin ls defective 

requires the expertise of a moneychanger. Therefore the recipient of a defective coi~ 

who is not presumed to have such expertise, is given the time needed to bring the 

defect,ive coin to a moneychanpr for confirmation. In cities one merely brings it to 

the local moneychanger, but in villaaes one needs to wait for a market day, held at 

least by Erev Shabbat, to find someone with the expertise to conftnn the coin's 

validity. The difference between a defective coin and a taJJit is that everyone is 

presumed to have the expertise needed to assess a talJit and therefore no extra time is 

needed other than the standard time to show the tallit to a merchant or a relative. 

Rava's answer is also consistent with Rav Nachman's ruling that a seller may 

always revoke a sale, as discussed above. We saw in that sugyah that equal treatment 

sometimes requires unequal discovery periods. In the previous case, unequal 

discovery periods were required because the seller no longer had the merchandise to 

be able to compare it in the marketplace and therefore needed more time to determine 

fraud. In this ~ someone who receives a potentially defective coin needs more 

time in a village to find an expert who can determine fraud. In both cases, what 

appears to be unequal treatment is actually a remedy to ensure that both the buyer and 

the seller have adequate time in which to detennine if they have been defrauded or 

not 

Modern Application 

In the modem marketplace there are no provisions to guarantee that a buyer or 

seller consult the appropriate expert to determine if fraud is ·involved. For example, 
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people buy jewelry all the time without actually having the expertise to determine the 

fair market value, yet there are no special provisions to protect them. Even more 

drastically, people who buy houses - the largest single purchase most people ever 

make - are not required to have an expert inspection. True, they often are encouraged 

to have a house inspection, but if they want to buy the house 'as is', they are allowed 

. to do so. In the modern marketplace, the active motto is too often 'buyer beware' and 

adequate expertise is not required. 
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latroduction 

Chapter2 
Ba•Zabav, Part D 

Bava Me1zia !lb a■d followioa 

The previous section of Bava Metzia concerned MMlvt or fraudulent 

overcharse. The sugyot in this section of Bava Metzia begin a discussion about 

unfair and deceptive practices. The first sugyah relates to a~ rumM or verbal 

oppression. i0¥0~ MtC,M can be seen as either a deceptive practice with monetary 

implications or as verbal oppression as will be dilcu.ssed below. The second sugyah 

· relates to practices that fall under the categ:ory of truth in advertisin1. The third 

sugyah relates to fair competition in the marketplace. The thread that binds all three 

of these topics together is the •~empt to eliminate unfair or deceptive practices from 

society and the marketplace. 
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---------------.. ~ I 
sugyah #1 

Babylonian Talmud, Tractate Bava Meaia, 58b 

rl)M :i= ,, ~• "' .c"-ci:i MMnM "l' ,:,tX), npm nau,Mw 0~!) .ruw 
-rtul1t) "'1'1!:lt ,; ~ tt, rc,rm ,i.o rm CM ·"P"' n::n, il"M Him nt 

"' '"I.YI ititlrtl ,-rni:»t ~ ,~, ,, icM' 11, c¥iU ,~ ann OM ,ci~i?VM"\'i 

• um',M ""' ruin 

MM .i:ir., :lffl~., b,-o, MMl'IN:l • ,n~v MM W"M UV, M? !fl:), iln Jiti=J 
,-c=n •=i ic,M Hiriw.:i ?J'ICO MM)\k:l K,M u•M iM ,c"'"Q, MliM:i i='IN 

ci,c •»t ntJ MM,,~ ~= nM.nM ~, • ,n•0v 'i"~ Mlp '" ,n•0v, 'i:)Ot) 

,M ra,wn ,11:J rrn CM ?"l\"I!) Mi., .c~, ntmH~ • iMeiot1 MM W"M '\lin "' 
M~ ,,:,, ,,, iQM'I '" 0~ J!) M11M OM ,0"l'lrlM"\., 'Tt'llC ,,:n ,, itJM'I 

,nw~, n,,, .. ~ ,:»trv rz ,, "V;)M" '" min -n~,', M~, ~ i'f!M CM , 'TM'0N 
rM~ r.,,0, Wi QM .rrn:llti ~ M"'ICMlTV m,n -nc,, M~ Cfti, C"ri,w 
,,.,, ,,, ,CM''" ,,•1:i MM~ MTm' Ut ,,~v r1e~ Cl"M"" i'IM CM ,,",JI 

Mirt "0 Ml ""Ot 1":rl., en, ,n,pn ,n,c, ,nK-r M?M :i, .. M, ,~~ ,, iicMW 

"l,,,.!) 'nM '0, c,-r, ~'I "' ,,me MM'I~ rv,p:= =~ , .. n CM ."QM 'Pl 
rl,n" M', qM :"IC1M m'IM" •~i .Q"l.'0 -c= M',11 ,~ VTl"'I • MMi~ ~~ M\iW 

iico.-i ~, ,,, ;:.r,; iic,~ -0"'1M 'l'\'itl ,b~ i', rMrt Mpt,~ MpQ.i ?S, ,,.l,, 

Translation 

,iil :•w,i, f!l Jilmtv ":M ciw flMi11 ,,i it.)M :r;,',MO nM-r, i!) ~l "J'r, 
,!) i=Ml "' rm 1M',1u~ narc,,, ,~ Uill Mt ,f'ICC M~,.,~ Q'l"Qi Ml,M 

"l=rll ~ ',,tt~W ~.l, .u~ Mn ,!)U!\ M1 !"='" itV,M 't:)."t1 .ri,ttt) nM,~ 
~ f0Ml ~,i M"Cp MlM "lM • ,Ji~~ fM'l N', • Mn ,fi:ltu"M~ fM\l - MT:~ 

kp i•!)W :n, ,,.,M •• C1'1~, .,,,rv ,,•at= C".:1,, ,,,:,, 'Ill) r~,c., ):, :pnri 
.tt,i'\M 'nM, Mpcn, ~,M, M'~ Ml"tn, ,M~ 

Mishnah: Just as there is fraud (i"'IMml) in buying and selling, so too is there 

fraud in words. One should not say to another,."How much is this thing (I'm 

holding)?" ifhe doesn't want to buy it. Ifhe were a .~enitent, one should not say to 

him, "Remember your prior deeds." If he was the son of converts, one should not say 
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-------------
to him, "Remember the deeds of your fathers." As it is said, "You shall not wrong or 

oppress a stranger." [Exodus 22:20] 

Talmud: The rabbis taught Scripture is speaking about verbal oppression 

when it says, "a man shall not wrong his neighbor." [Leviticus 25:17] You say that it 

is about verbal oppression. but rather, isn't it about monetary fraud? When Scripture 

says ( earlier), ''when you sell property to your neia}lbor, or buy any from your 

neighbor ... ,, [Leviticus 25: 14] it was talking about monetary fraud. Then how do I 

interpret Leviticus 25: 17, "a man shall not wrons his neishbor?'t As verbal 

oppression. 

How so? If he were a penitent, one should not say to him, "Remember your 

prior deeds." If he was the son of converts, one should not say to him, "Remember 

the deeds of your fathers." Ifhe was a convert and he came to study To~ one 

should not say to him, "The mouth that ate carrion, tom animals, abominations, ~d 

creeping thinas is comina to study the Torah that was spoken from the mouth of the 

Almighty?" If trials came upon him or if illness came upon him, or ifhe was burying 

his children, one should not speak to him in the way that Job's friends spoke to him: 

"Is not your piety your confidence, your integrity your hope? Think now, what 

innocent man ever perishedr [Job 4:6-7] If there were donkey-drivers asking for 

grain from someone, one shouldn't say to the~ "Go to so-and-so's place because he 

is selling grain,,. but you know about him that he has never soJd arain. 

llabbi Yehudah says, he shouldn't even iook at the merchandise at a time 

when he doesn't have any money. And trus matter(ofverbal oppress.ion) is entrusted 
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to the heart. And about all matters entNsted to the heart it is said: "You shall fear 

your God." [Five possible citations in Leviticus-19:14, 19:32, 25:17, 2S:36, 25:43] 

Rabbi Yochanan said in the name ofRabbi Shimon ben Yochai. verbal oppression is 

a greater (sin) than monetary ftaud because reprding this (verbal oppression) it is 

said, "You shall fear your God. 1' Reprdina that (monetary fraud) it is not said, "You 

shall fear your God.,, Rabbi Eliezar said, this (verbal oppression), however, affects 

one's body, but that (monetary fraud) affects only his money. Rabbi Shmuel bar 

Nachmani said, this (monetary fraud) is subject to restitution. but that (verbal 

oppression) is not subject to restitution. 

A Tanna taught before Rav Nachman bar Yitzhak, "Anyone who whitens the 

face ofbis friend in public (embarrasses him), it is u if he sheds blood." He (Rav 

Nachman) said to him, "You said well because we see that redness goes and 

whiteness comes." 

Oudine 

Mishnah 

Proposition 

Defining Example #1 

Defining Example #2 

Defining Example #3 

Proof for Example #3 

lust as there is fraud (l'INnM) in buyin& and 
selling, IO loo ia there fraud in wards. 

One should not say to another, "How much is 
this thing (I'm holding)T' if he doesn •t want to 
buy it. 

If he were a penitent, one should not say to him, 
"Remember your prior deeds." 

If he was the son of converts, one should not sa,y 
to Jiim, "Remember Ille deeds of your fathers." 

' ' ,. •· . ,. 
Ju it is said, "You shall not wrong or oppress a 
stran1er."·[Exoc1us 22:201 
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Talmud 

Statement 

Question 

Answer 

Defining Question 

Defining Answer #1 · 

pefining Answer #2 

Defining Answer #3 

Defining Answer #4 

Defining Answer #5 

Defining Answer #6 

Clarification for Answers #5 & 6 

'The rabbis taught Scripture is speakiag about 
verbal opprusion when it ays. "a man shall not 
wrons bia neilltbor." (Llvltlcus 25: 11] 

You say that it is about verbal oppression, but 
rather, im't il about monetmy ftaud? 

When Scripture says (earlier), .. when you sen 
property to your nc!ghbcr, or buy any from your 
neipbor ... " (LevitiQll 25:14) it was talkiq 
about monetary fraud. Then bow do I interpret 
Levidcu 25:17, "a man lhaU not wrong bis 
neipbor?" As verbal oppression. 

Howso? 

If he wore a penitent, one should not say to him, 
"Remember your prior deeds." 

If he wu the son of conwrts, one should not say 
to him, "Remember the deeds of your falhers." 

lfhe was a conwn and he came to study Torah. 
one should not say to him, "Tho mouth lhat ate 
canioo,, tom aaimals, abominationa. and 
creeping thinp ls coming to llbJdy lbc Tomb that 
was spoken from the mouth of the Almi~ 

If lriats came upon bim or if illness came upon 
him. or if he was bwying hil children, one 
should not speak to him in the way that lab's 
fttends spoke to him; "ls not Yout piety your 
confidence. your integrity your hope? 'IbiDk 
now, wbat innocent man ever pcrisbed.T' [Job 
4:6-7] 

If there were donkey-drivers asking tor pn 
from someone, one shouldn't say to them, "Oo to 
so and so's place because he is selling grain.• but 
you know about him that he has never sold grain. 

Rabbi Yehudah says, he shouldn't even look at 
the merchandise at a lime when he doesn't have 
any money. 

And this matter (of verbal oppression) is 
entrusted to the heart And about all matten1 
eritrusled to the hean it is 18.id: "You shall fear 
your God." [Five possible citations in 
LcwitiCUS:-19;14, 19:32, 25;17, 25:36, 25:43J 
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Proposition 

Support # 1 for Proposition 

Support #2 for Proposition 

Support #3 for Proposition 

Proposition 

Support for Proposition 

Discussion of Sul)'ah 

Rabbi Yocbanan said ia the namo of Rabbi 
Shimon ben Yochai, verbal oppression is a 
greater (lin) tban monetary fraud 

becauso repnlin& this (velbal opprasion) it la 
said. '"You shall rear your God.~ But reprding 
lbat (mOlldal'Y fraud) it is not smd. .. You shall 
fear your God." 

Rabbi Bliezar said. Ibis (verbal oppression), 
bowavcr, afl'ects his body but that (monetary 
fraud) aff'ects only bis money. 

Rabbi Shmuel bar Nacbmani said, this (monetary 
ftaud) is subject to restitution but that (vcibal 
oppression) is not subject to resdtulion. 

A Tllln8 caught before Rav Nachman bar 
Yitzhak, .. Anyone who whitens the face of bil 
friend in public (cmbarrassc:s him). it is as if he 
sheds blood." 

He (Rav Nachman) said to him, '"You said well 
because we • him that ndness goes and 
whiteness comes." 

Previously we have seen definitions of and discussions about monetary hud. 

Here we see the definition and discussion of=~ MllliM, verbal oppression, 

beginning with a discussion of the biblical grounding for the rule of verbal 

oppression. That is, the Talmud questions whether the Torah was contemplating 

verbal oppression rather than monetary fraud at all. In order to prove that Torah 

contemplates both monetary fraud and verbal oppression, the Talmud uses two 

separate proof texts from Leviticus to prove the existence of verbal oppression. That 

is, since Leviticus 2S: 14 is shown to prohibit monetaty :fraud, Leviticus 2S: 17 ca_nnot 

also prohibit monetary fraud and must instead i>rohibit verbal oppression. 
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This proof is based on a hermeneutic called ..,~.,. It regards any redundancy 

or inclusive wording in the Torah as indicative of more halakhic details. Since both 

Leviticus 25:14 and 25:17 prohibit oppression or .fraud (MMl'IM), they appear to be 

redundant. Because the divine editor would not include such a redundancy in the 

Torah and since Leviticus 25:14 speaks of selling and acquisitions, its framework is 

monetary fraud. Since Leviticus 2S: 17 only prohibits oppression without a specific 

context, it is held to be a prohibition against verbal oppression. Therefore, there is 

no redundancy between Leviticus 25:14 and 25:17. Indeed, in the case of verbal 

abuse, often only Ood knows the speaker's intention, hence the added phrase, Hand 

you shall fear your God," also hints at the kind of oppression only God would know 

0£ 

Having proven that t~ Torah prohibits both monetary fi'aud and verbal 

oppression, the Talmud then turns to defining what verbal oppression is throuah a 

series of examples. Each of the examples reveals a more general concern for fairness, 

a concern that the rabbis continuously raise. The first three examples are all related to 

giving chastisement where none is warranted. Defining Answer #1 shows a concern 

that once penitents have done ro,m, the penitents should not be constantly reminded 

of their past misdeeds. The rabbis recognize that once people have made amends and 

suffered their punishment, then constantly reminding them of their sins is additional 

unwarranted punishment or verbal oppression. Similarly, it is verbal oppression to 

chastise someone for acts their parents or ance~tors committed but that they 

themselves have had nothing to do with, as in Defining An~wer #2. Rather, we are all 

Page48of93 

' I 

l 
• I 

I 

I 

i 
l 
I 

,, j 
1 
! 
t 



i 

I 
i 
' 
l 
j 

I 
i 
l 
! 
·I 

l 
I 
! 

l 
f 

l 
I 
I 

responsible for our own behavior and the sins of the father do not cany over to the 

son. Finally, in Definina Answer #3. we see that once a person bu converted they 

are not to be treated as a second class Jew or as if they had some kind of legal 

disability and were not allowed to panicipate fully in the community. In alJ three of 

these definina examples, we see that the rabbis want to ensure that once people have 

stopped sinning and made amends, or indeed never sinned at all, they wilJ not be 

subject to further and unfair verbal chastisement. 

The fourth defining answer may be interpreted in two ways. First and most 

obviously, this example forbids as verbal oppression egreaiousJy insensitive behavior 

towards those who are in moumina or who are injured. Second and more 

importantly, this example forbids as verbal oppression the implication that the injured 

person or the deceased were sinners. Asking, "What innocent man ever perished?" 

clearly implies that the deceased was not innocent at all or perhaps the injured person 

deserved their injury. In either case, such an implication without any proof is 

forbidden. One should note that the su1Yah is silent about the case where proof of sin 

is available. That is, even if the deceased were a proven sinner or the injured caused 

their own injury, this sugyah seems to imply that pointing out these facts would still 

be earegiously insensitive behavior and therefore verbal oppression. 

The fifth and sixth definina answers make up a third category of verbal 

oppression in which one falsely raises the hopes of another person. One may falsely 

raise the hopes of another person directly through a Jie as seen in the fifth defining 

answer. In this case one deliberately lies, telling someone that they may find what 
.. 

they need in a place where one knows they will not find it. Alternately, one may 
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falsely raise the hopes of another person indirectly by appearing to intend something 

of benefit for another without actually having that intention. This case is seen in the 

sixth defining answer. In this case, one indirectly raises someone's hopes by 

appearing to be a paying customer when in fact one has no money to buy anything at 

all. The first case is a sin of commission, lying directly. The second case is a sin of 

omission, appearing to be what one is not. In either case, the rabbis define this type 

of verbal oppression as "a matter entrusted to the heart." That is, the person 

committing the verbal oppression may always say that their intent was not to deceive, 

but rather their intent was honest. The person giving false directions could say that 

they honestly thought so-and-so was now selling grain and was merely mistaken. The 

person looking at merchandise could always say that they were intending to look at 

the merchandise in preparation of buying it later. No human court can judge such a 

case because it is a matter of intent, and the rabbis recognize that only God may judge 

intent. Thus they point to the Torah's admonition, "You shall fear your God." 

The sugyah now turns to examining the relative severity of verbal oppression. 

The first proposal is that verbal oppression is worse than monetary fraud. The first 

support for verbal oppression being worse than monetary fraud appears to be weak 

because the phrase upon which the support hinges ('you shall fear your God') is 

actually used as an acknowledgment that only God and not human courts may judge 

intent. Further, one would think that the fear of God should prevent one from any sin 

and not just from certain enumerated sins. The second support is similarly weak if 

one were to look at it in isolation. That is, stating that verbal oppression affects the 

body whiJe monetary fraud affects one's money is true but says nothins about their 
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relative severity. However, when linked to the third support. there is a valid 

argument for the greater severity of verbal oppression as compared to monetary fraud. 

Verbal oppression, which affects the body, is not subject to restitution while monetary 

fraudt which affects money, can be restored. Thus, verbal oppression is more severe 

than monetary fraud. 

The second proposal is that verbal oppression throuah publicly embarrassing 

someone is the equivalent of shedding that person's blood. The proof for this 

proposal uses the physical effects ofembarrusment, blanching or having one's face 

whiten, to show that the effects of verbal oppression are felt physically and cannot be 

truly retracted. Once pain is felt that pain cannot be taken back no matter how 

profusely a person apologizes. In the rabbis eyes", the person who existed before 

being publicly shamed ceased to exist after the public shaming because the memory 

of that pain, of that embarrassment, will continue to be felt. Thus, to publicly 

embarrass someone is the equivalent of shedding his or her blood. 

Modern Application 

Not surprisingly, the issues the rabbis tried to deal with in the Talmud, we 

continue to try to deal with today. We saw in the first three definitions of verbal 

oppression an attempt to deal with unfair and excessive verbal chastisement. Today, 

a similar problem is currently working its way through the legal system as the 

constitutionality ofso~called Megan's Law is debated. Megan's Law is named after a 

young girl who was sexuaJly assaulted and murdered by a convicted sex~offender 

who was released back into society after serving his criminal sentence and who was 
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living next door to Megan. Under Map.n's Law, convicted sex-offenders must notify 

the local police when they are moving into a neighborhood for the rest of their Jives. 

The rationale for this law is that sex-offenders have exceedingly high rates of 

recidivism and that people have a right to know if one is living next door simply out 

of self-defense. 

The argument against Megan•s Law is that a sex-offender has arved his 

sentence in prison. Now notifying the local police and the neighbors that he is a 

convicted sex-offender amounts to additional, unconstitutional punishment. The 

similarity breaks down, however, when one compares the sex-offender with the 

penitent who the rabbis were attempting to protect. The penitent is sony for having 

committed a sin, done n~,wn, and resolved never to sin that way again. The sex

oft'ender, on the other hand, may have only served his prison sentence and may in fact 

be eager to continue in his criminal path. One cannot say that the rabbis, having 

prohibited verbal oppression would also have prohibited Megan's Law today. One 

can say that the issues are similar. 

Another area of law where the issues are similar relates to the fifth and sixth 

definitions of verbal oppression, those deemed to be "entrusted to the heart," or 

matters of intent. The rabbis determined that misleading someone either through a 

direct lie or indirectly raising their hopes constitutes verbal oppression. However, 

they argue, since the one who commits this type of verbal oppression can always 

claim not to have intended to deceive anyone, human courts cannot judge the 

offender. Rather, the matter is left for Divine judgment. A similar law in today9 s 
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coun systems is also being debated and having its constitutionality questioned. The 

laws in question increase the penalties for those convicted of hate crimes. That is, if a 

person assaults a man. then the penalties for assault and battery apply. However, in 

some states if it is determined that the assault was motivated by hatred, e.g., a person 

assaulted a man simply because he was gay, then additional penalties apply. In this 

case, the courts are expected to determine the intent of the criminal, to detennine 

what the criminal was thinking at the time of the assault. The argument against the 

constitutionality of these hate crime laws is identical to the argument of the rabbis: 

How can one fairly determine what another person was thirucing at the time that they 

committed the crime? It wiU be interesting to see if our American Judicial System 

comes to the same conclusion· as that of the rabbis, that the criminals' actions are bad, 

but that their thoughts are not punishable by human courts. 

A final area of similarity between Talmudic rulings and modem law can be 

found in the third support for the proposition that verbal oppression is worse than 

monetary fraud. In that support we see that verbal oppression is worse than monetary 

fraud because it affects the body and the body cannot be given restitution. Modem 

Jaw courts recognize and attempt to address the inability to give pure restitution to a 

body by the awarding of pain and suffering damages. That is, after monetary 

damages have been awarded, say Jost wages or lost future income, the courts continue 

on and award compensation for pain and suffering, or non-monetary damages that the 

victim suffered. Today's courts recognize that bodily injury caMot be compensated 

for through strictly monetary restitution, just as the rabbis did. But where the rabbis 
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stop, the courts continue to attempt to provide compensation through pain and 

suffering awards. 
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Sugyah #2 

Babylonian Talmud, Tractate Bava Metzia, !9b 

!'J -ncp C,l l]i MV"~ M~ n:,ct:, ..,= -n~,n 

.='rtn:i C"VIM i',,~ n,,-.!)!) nii'ID r:JiVC rM .MlW 

Babylonian Talmud. Tractate Bava Me1Zia, 60a 

"l!)0 ,jU Ml'p :liir, ii11nM r~ :iia-t nt»t!l .C"lftr!l l:l"rtrl ,c,', T'J rMi 
:.ii,nlW ,.= .~W nM i, JMU ',~ ,r!:\ r" ~ r:i~ rM .iM":SW Mini' 

, ,v-,i.~ "!> ',p ')M -un, K;, • ,ir-n,., 1:i CM M'1M ,nun!:\ 1li=" "' il""~ =~ 
tl/CMC ',=,1 ~-, .,'fito, • r"~ C"0 ',,a.,', 1.:'llrl cipc .i!:\ nit3'1, M~M U'IM;t 

,,,~, I ,nM C'IO"!) ,,n, rnm n,ru wa,~ ,MMM m,;c jln, rnu, nil-U 
.:iv, r~c """ M,W 

,r:,-ivc rMi W?W nile""I Jl!l-iMC niv,n ""OI? ~ f"M !fUi UM .M"IOJ 
rm, CiMtv --~ ,r,ipc rM • l7.:t1M0 MilTU¥1 rhW niv,n i?'ll)M at',M 

.(''Oi) '\M'l!lW M'tiil' "~~ TQ Mwp !:\iV, ii"nM r: :i-cM MCM!l .Jl~ 
r:i :f=nl !'J, ~ .M"M re',:, • i-at nae ):I mCM M,P :,nl,M •:Ji i0M 
"V'1"'1 :Met :.,.itm . .;. 1n,rr1, r~ M'nt ,,-w= MP, aui,cm • .,lw n,n"l"'l 

.. :l, :lit"lni .M"M MMM •:i, .. •m kM. :-cM Mj:)'IM :,, M"i:3 MMM :, .~c Mp, 
,~w MM ,; fMU ',~ r,.~, .t'" ·~vj r~,i,c rMi .C~lM -Qi~ ,~nc MMM 

• i~t' MM ,~ fnil 'NC MQ"M •~ t1,',~ r:sil,'C f"M Ml"i n~ Nm .('i=i) 
M',i , iir'il= I!> QM M',M MilM: ili=c, M, M!)"0 "lMP,,., M,-, ,:,,', V"nC MP, 

!ii i0M • ! n, V,'7~ M,i ~ ,V '1M MW'l,i C,,:)Q • iV'i,Qtu "!l ,P ~M ,m', 
',v,:i CJi'I ':,rv a-c,i ,Qi't ?r/!1 tu~ ',tt,t Q'l"'Ctv r::i,~ rM !~Mp "~'i :mirr 
r' Ml>im :-.o,N miM" "~, :,~, '11'.)l M'lln .i~tu MM i', fMU ~!IM ,WbM 
?!»I .WCN ,w:i c,, ,rv M,, ,0,, ?TU.l tu~ ,ru ::i,ir M? Mt ,.,,, • ,,"~? 

.. , rn ,,,, il'l'I!) C"~ .li~nlW "0 .o," ',tu::l c,, ',v, ,WM ',r,: tuCM ,w ~,VQ 

,M'.'lt= ,MnilMC "~ rr, ,n""M .. ~., .,,~, ,ir-n~ ,~ QM "'" n,~::i \l-CC'I 
"', : l ln llM Mm :~~ ~, ~M - .Mnun, n'\,,rv ,CN:)::l rm, M, ,M"O~ 

'lfl~, M~,n "=i .vi-ri S,,,Q ",,, M~nt.3 :rr, ,t,,M - nir-nntu '£3 ,v :iH iln? 
''"r!J' J"'.~ Cll!Q ,,,:,', U-UT:I oipt.) .~,0 ~,', rtt J!> OM • m r~=i M'?""Mi 

.,2r1 n,n,:.-i f"!l' :!li -cM ,V'!l,;, rr,v., :,mt.,', atln .~, 
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Translation 

Mishnah: One does not mix fruit with fruit, not even new with new. It goes 

without saying not new with oJd. In truth they said, "With respect to wine, they 

permitted mixing of strong with weak wine because that improves it." One does not 

mix the sediment of wine with wine, but he gives to him (i.e., the buyer) its sediment. 

Anyone who mixed water with his wine can only sell it in a store if he makes it 

known. But (he may not sell it) to a merchant even if he makes it known. for he only 

deceives through it. In a place where the custom is to pour water in wine, they pour. 

The merchant takes from five granaries and puts the produce into one storage bin, (or 

. he takes) from five winepresses and puts it into one Iarse cask, but only if he doesn't 

intend to. mix (and nevertheless claim that the fruit or wine came from a specific 

orchard or vineyard.) 

Talmud: The Rabbis taught, it goes without saying new from four and old 

from three, one doesn't mix. But even if new from three and old &om four, one 

doesn"t mix because a person might want to age them. 

"In truth they said: with respect to wine, they permitted mixing of strong with 

weak wine because that improves it, etc." Rabbi Elazar said. this means that every 

instance or 'in truth they said ... ' is the halakhah. Rav Nachman said, and between 

the winepresses they taught (that one may mix. I.e., between one pressing and another 

pressing.) But how about today when they mix, but not between the winepresscs? 

Rav Papa said everyone knows it, and they waive it. Rav Akha son of Rav Ilea said, 
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whose opinion is this? It is Rabbi Akha's opinion. That it is taught, Rabbi Akha 

permits things that An be tasted. 

"One does not mix the sediment of wine with wine, but he gives to him its 

sediment ... " But you said at ftnt that one doesn't mix at all! And if you should say, 

what is meant by 'ho ,lives to him its sediment'? (It means he gives it to him) when he 

makes it known to him. The second clause that teaches, "he can only seJl it in a store 

ifhe makes it known, but not to a merchant even ifhe makes it known'' implies that 

the first clause (about giving sediment) discusses even if one did not make it (the 

mixing) known to him. (Hence, we are left with a contradiction between one section 

and another of the Mishnah.) Rav Yehudah said: It (the Mishnah) really means this, 

"One does not mix yesterday's sediment with today's, nor today's with yesterday's, 

but rather one gives to him its sediment (unmixed). ''1 n was also taught in a baraita 

this way, "Rabbi Yehudah said of the one who pours wine for his friend 'that he 

should not mix yesterday's (sediment) with today's (wine) nor today's (sediment) 

with yesterday's (wine) but he may mix yesterday's (sediment) with yesterday's 

(wine) and todats (sediment) with today's (wine)." 

"Anyone who mixed water with his wine, he can only sell it in a store if he 

makes it known etc." They brought Rava wine from the store. He mixed it and tasted 

it, but it wasn't pleasant. He sent it (back) to the shop. Abaye said to him: ''But 

didn't we learn, 'but (we don't sell watered wine) to a merchant even ifwe make it 

known'?" He said to him, ''My miKing is well known." And if you. should say that 

1 Therefore, there is no mixin1 of wines as the Mishnah has ruled. 
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he (the merchant) would add (wine} and make it stronger and seU it, then there is no 

end to it.2 

"In a place where the custom is to pour water in wine, they pour etc." It was 

taught, "to a half, to a third or to a fourth." Rav said, between the winepresses they 

taught (i.e., only when the wine is being pressed; not after it has aged). 

Outline 

Mishnah 

Proposition # I 

Exception #1 to Proposition #1 

Proposition #2 

Proposition #3 

Exception to Proposition #3 

Proposition #4 

Exception #2 to Proposition #1 

One does not mix fruit with fruit. not even new 
with new. It goes without saying not new with 
old. 

In truth they said, .. With respect to wine, they 
pennitted mixing of strong with weak wino 
because that improves it .. 

One does not mix the sediment of wine with 
wine. but he gives to lum (i.e., the buyer) its 
sc:diment 

Anyone who mixed water with his wine can only 
sell it in a store if he makes it known. 

But (he may not sell it) to a merchant even if be 
makes it kno~ for be only deceives through it 

In a place where the custom is to pour water in 
wine, they pour. 

The merchant takes from five granaries and puts 
the produce into one storase bin, (or he takes) 
from five winepreucs and puts it into one large 
cask, but only if he doesn't intend to mix (and 
nevenheless claim that the fruit or wine came 
from a specific orchanl or vineyard.) 

2 I.e., one could not even sell water to a merchant for fear or his diluting wine. Ralher, the prolu'bidon 
on sale to a merchant affects only those products immediately usable in defrauding the customer. 
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Talmud 

Explanation of Proposition #1 

Quotation 

Halakhic Rulina 

Restriction on Quotation 

Question 

Answer 

Question 

Answer 

Quotation 

Objection 

Possible Answer 

Objection to Possible Answer 

Correct Answer to Objection 

The Rabbis taught. it goes without saying new 
ftom four alld oJd from three. one doesn't mix. 
But even JI new A-om three and old from four, 
one docin't mix. because a person might want to 
aaethem. 

"In 1111th they said: with nspeet to wine, they 
permitted mixing of stron& wilh weak wine 
be;auso lhat bnpnwes it. etc." · 

Rabbi Elam saJd, this means that every instance 
or "in truth they said ... • is the haJalcbab-

Rav Nachman said, and between the winepresses 
they taught (that one may moc I.e., between one 
pressing and another pmsing.) 

But how about today when they mix,. but not 
between the winepresses? 

Rav Papa said everyone knows it, and they 
waive it 

Rav Akba son of Rav lka said, whose opinion is 
this? 

It is Rabbi Akba 's opinion. Thal it is taught. 
Rabbi Akha pennilS things that can be tasted. 

"One docs not mix Ille sediment of wine with 
wine, but he gives to him its sediment. .• " 

But you said at first that one doesn't mix at all! 

And if you should say, what is meant by 'be 
gives to him its sediment'? (It means he gives it 
to him) when be makes it known to hhn. 

The second clause that teaches: "he can only sell 
tt in a store ifhe maku it known. But not to a 
merchant even if he makes it known" implies 
that lhe first clause (about aivina sediment) 
discusses even if one did not make it (the 
mixing) known to him. (Hence, we are left with 
a contradiction between one section and another 
oftheMishnah.) · 

Rav Yehudah said: It (the Milhnah) really means 
this. '"One does iiot mix yesterday's sediment 
with today's. nor today's with yesterday's, but 
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Support for Correct Answer 

Quotation 

.Explanatory Example 

Question 

Answer 

Answer to Anticipated Objection 

Quotation 

Limitation on Quotation 

Further Limitation 

Discussion of Sugyah 

rather one gives to him its sediment (wunixed)," 
(Therefore: there: is no mixins of wines as the 
Misbnah bas ruled.) 

It was also laught in a baraita this way, "Rabbi 
Yebudah said of the one who pours wine for his 
friend that he should not mix yesterday's 
(sediment) with today's (wine) nor laday's 
(sediment) with yesterday's (wine) but he may 
mix yesterday's (sediment) wilh yesterday's 
(wine) and today's (sediment) with today's 
(wine)." 

.. Anyone who mixed Mtcr with his wine, he can 
only sell it in a store if he makes it known etc." 

They brought Rava wine from lbc store. He 
mixed it and tasted lt, but it wasn't pleasant. He 
sent it (back) to the shop. 

Abaye said to him: "But didn't we learn. 'but 
(we don't sell watcJ'ed wine) to a merchant even 
if we make it known'?" 

He said to him, "My mixing is well known." 

And if you should say that he (the DlCl'dlant) 
would add (wine) and make it stronger and sell 
it, then there is no end to iL (I.e., one could not 
even sell water to a men::bant for fear of his 
diluting wine. Rather, the prohibition on sale to 
a merchant aft'ects only those products 
immediately usable in defi"auding the customer.) 

"In a place where the custom is lO pow- water in 
wine, they pour etc:• 

It was taught, "to a half, to a third or to a fourth." 

Rav said, between the winepresses they taught 
(i.e., onJy when the wine is being pressed, not 
after it has aged). 

When discussing fraudulent overcharge, we have seen that the rabbis were 

significantly concerned that fair transactions take place in the market place. In this 

sugyah, we see an extension of the concern with monetary fairness e,ctend to what we 
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would call today truth in advenising. That is, we now see that the rabbis want to 

extend fairness protections into transactions that may not be fraudulent in terms of the 

value of the aoods, but are deceptive in terms of the quality of goods sold. The 

Mishnah approaches truth in advertising through the subject of mixing products. 

The mixing of produce is forbidden as a matter of ensuring that the buyer 

receives what they believe they are paying for. The injunction apinst mixing new 

produce with older produce that is closer to spoiling is clearly a protection for the 

buyer. The injunction apinst mixing new produce with new produce is only 

understandable as a protection if one realizes that the produce &om different fields or 

growers will be of different quality depending on local conditions. It might be well 

kno~ for example, that Farmer X grows the best onions because of the care he takes 

and perhaps because of some quirk of the quality of his 1oil. Ifa merchant were to 

miK Farmer X's onions with onions from inferior fie.ids, even if they were harvested 

at the same time, then a buyer could be deceived into thinking they were buying a bag 

made up entirely of the superior Fanner X onions. 

Yet mixing is not forbidden only to prevent the mixing of inferior with 

superior quality produce. Suppose Fanner X raises onions that are especially sweet 

while Farmer Y raises equally good quality onions that are especially sharp. The 

buyer expecting a sharp onion would not want produce from Fanner X. nor would a 

buyer expecting a sweet onion want produce from Farmer Y. Therefore, the Mishnah 

also forbids the mixing of produce so that buyers will know both the quality of the 

produce they are buying and the characteristics of the produce they are buying. 
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The Mishnah makes two exceptions to this rule forbidding the mixing of 

produce. First, strong and weak wines may be mixed in order to improve them. That 

is. neither the strong wine alone nor the weak wine alone is as good or as.valuable as 

the two mixed together. Therefore, since mixing the two wines together only can 

improve the wine and give the buyer better value, mixina is aJlowed. Second, the 

rabbis recognize that merchants will have more than one supplier for any one type of 

produce and want to store the same type of produce in one Jargc storage area. 

Therefore, merchants are allowed to mix grains from multiple fields into one storage 

bin or to mix wines from various presses into one large storage cask. However, if the 

merchant is mixing produce not for the convenience of storage but with the intent to 

deceive, then mixing is forbidden. He might have accomplished the deception by 

advertising the mixed produce or wine as coming from a single well~known, high 

quality source. 

The Mishnah's second through fourth propositions are extensions of the rule 

of giving the buyer exactly what the buyer expects. When buying wine one must 

expect to find some sediment mixed in, and buyers will not be surprised to :find 

sediment in wine. Therefore. in proposition two the Mishnah prohibits the mixing of 

the sediment from one wine with another wine, which might affect the wine's taste. 

It allows, however, the mixing of sediment with the wine that produced it. In 

proposition three, watered wine is allowed if it is sold with full disclosure. However, 

where fuU disclosure is not expected, e.a., in the sale of watered wine to a merchant, 

one is forbidden to sell watered wine. In propo~ition four, one is allowed to pour 

water into wine where it is the custom to do so because the buyer expects it to be 
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watered. Under)ying all three of these propositions, including the one exception, is 

the principle that sellers should not deceive buyers by making them think they are 

buying something they are not. This means strict uuth in advertising app,ies. 

· The Talmud proceeds to explain what seem to be contradictions or difficulties 

in each of the four propositions in the Mishnah text. The first question addressed is 

the reasoning behind prohibiting the mixing of produce if the buy~ does not suffer 

for it, In the example used, new and presumably fresher produce is mixed with a 

larger quantity of older and presumably less valuable produce and sold at the price of 

the older, less valuable produce. One would think that a buyer would be happy to be 

getting a bargain on the newer produce added into the mix. The reason given for 

prohibiting mixing even in this case is that a person may have a specific purpose in 

mind, e.g., aging the produce, and need only the older produce. While the newer 

produce may have a higher value on the open market, for the purposes the buyer 

intends it might very well be less valuable. In a more concrete example, suppose 

someone needs to make banana bread today and goes to the supermarket. They have 

the choice of buying new green bananas that will age over time and are priced at the 

nonnal price. On the clearance table are bananas that are almost completely brown 

and priced at a significant discount. The buyer who needs to bake banana bread today 

will choose the fully ripe less expensive bananas but have no use for the green 

bananas that are still priced at the normal market value. To the baker in the example, 

the older produce is more valuable than the newer produce. Therefore, the rabbis 

prohibit the mixing of produce, even if it seems ·to be to the advantage of the buyer, 
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because only the buyer knows what the buyer needs and mixing produce can m.is)ead 

the buyer. 

The second question arises from the exception to proposition #1, an exception 

that allows the mixing of wines because mixing improves the wine. The Talmud 

affirms that the exception is the accepted halakhah but restricts the exception to the 

time period 'between the winepresses', which means before the wine has been put 

into containers. The restriction, however, leads to the matter of actual practice in 

which mixing occurred both before being placed into containers and after being 

placed into containers. This practice became permitted because buyers were aware of 

the mixing and waived the restriction since they had full knowledge of what they 

were buying. That is, wine, once mixed, becomes uniform in flavor and 

characteristics, unlike produce that retains its individual characteristics even when 

mixed together. Therefore, the rabbis allow the mixing of wine because it will be 

tasted before sale, and the buyer will have full disclosure of the qualities of the wine 

and whether they please him. 

Proposition #2 appears to contradict proposition # 1 and the Talmud questions 

the apparent contradiction. If mixing is not allowed at all, then how can one be 

permitted to mix the sediment of wine with wine? At first the Talmud puts forward 

the possible answer of full disclosure, but quickly dismisses that straw man argument. 

The counter arsument runs as folJows: Under the permission for selling watered 

wine, permission is only granted through the explicit statement that fulJ disclosure 

must take place. Since no such requirement is explicitly sta~ed for the permission to 

mix the sediment of wine with wine, by implication one is allowed to sell the 
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sediment of wine mixed with wine without full disclosure. As discussed above, the 

reason for allowing sediment to be mixed with wine is the buyer's expectation that a 

certain amount of sediment will be mixed in with wine, and the buyer is ~herefore not 

deceived. The correct answer to the apparent contradiction is that one cannot mix the 

sediment of one wine with a different wine. The buyer correctly assumes that a bit of 

a wine• s own sediment must be mixed in when buying wine, but would not assume 

that a seller adds additional sediment from another wine, especially when that might 

affect taste. To mix the sediment ftom one wine with another wine wouJd be 

deceptive and is therefore prohibited. 

The Talmud now turns to Rava' s apparent violation of the third proposition 

that one may not sell watered wine to a merchant for resale. Rava defends his action 

by stating that his mixing of wine is so well known that anyone tasting the wine 

would immediately know that it had been mixed with water. That is, Rava defends 

his action by saying that his mixing of water with wine comes with an inherent full 

disclosure. Anticipating further objections. the Talmud then states that the merchant 

could try to fortify the mixed wine and sell it as undiluted wine, but that argument 

leads to a prohibition against selling any wine to a merchant because the merchant 

can always adulterate the wine before sale. The conclusion from Rava•s justification 

is that one may not sell diluted wine to a merchant unless it is so obviously diluted 

that future buyers would not be deceived. 

Fina!ly, the Talmud limits the permission to dilute wine with water according 

to local custom. The maximum dilution allowed is 50% though other proportions are 

also suggested -33% and 25%. Further, the wine may only be diluted at the source 
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of production, 'between the winepresses', before it has been placed into containers. 

Again, we see that the expectation of the local buyer is that wine when produced will 

be diluted and therefore is not deceived when sold watered wine. 

Modern Application 

In the modem marketplace, there is very little direct application of the ancient 

concern about mixing simply because of the realities of the marketplace. For 

example, we rarely buy locally grown produce in the modem age and wouldn't be 

familiar with which fields the produce was grown in even if it were locally grown. 

We wiU often see the country or state of origin, but that is often the most specific 

identification we can get. Florida oranges, Georgia peaches, Chilean grapes - none of 

these help us to detennine whether these products are of higher quality because they 

come ftom particular fields, as was possible in the ancient world. Further, green 

grocers stock their shelves constantly today and wiU add newer produce to older 

produce. Often they place the newer produce towards the back of the shelf so that the 

older produce will sell faster, but today we can make no assumptions whatsoever 

about the relative freshness of the produce shown in a large display. 

As for the mixing of wine, that too has completely changed and is no longer 

applicable because in today's market wine is only sold in sealed bottles and is never 

mixed after production. Funher, one can assume that the sediment one finds at the 

bottom ofa bottle of wine has settled out of the wine itself, if indeed one can ever 

find sediment in bottled wine, rather than having it been added from another wine. 
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Therefore, the area of wines is also not applicable to today's market because of the 

physical reality of the market. 

Where we do see direct applicability ftom the ancient world to the modem 

world is the more general concern with deceptive advertising. We have the same 

concerns today that products sold should be as advenised and have laws to protect the 

consumer. However, in practical terms. it is rare that we are able to stop deceptive 

practices unless they are on such a wide scale that the public prosecutors find it worth 

their time to prosecute or otherwise pursue the case. An obvious case in point is that 

of all~naturaJ diet drugs that appear in the marketplace making extravagant claims to 

efficacy. It takes an extraordinary amount of time and effort to get these falsely 

advertised products off the shelves. And even more frustrating. as soon as one 

formulation is taken from the shelves, another takes its place to begin the cycle all 

over again. 

Then again, we see a phenomenon in the modem world that did not exist in 

the ancient world. Today we see truthful advertising that is nevertheless deceptive. 

For example, we see product advenisements with extraordinary prices but when we 

arrive at the store we discover that only a limited quantity was for sale and those were 

already sold out. Or we see advertising with caveats in fine print that virtually negate 

the thrust of the advertising, a practice that hu given rise to the ironic saying. "What 

the bold print giveth, the fine print taketh away." In today's world we need be careful 

not only of advertising that lies, but also advertising that is technically truthful. 
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It appears that our modem world is_ v_ery similar to the ancient world with 

respect to truth in advertising. In the ancient world, one could not seU watered wine 

to a merchant because "he only deceives through it," yet they do not mention any 

attempt to punish the merchant. Similarly today, deceptive practices are illegal but 

rarely prosecuted. It is as if the expectation for both the ancient and modern worlds is 

that merchants will deceive and, practically speaking, there is nothing the buyer can 

do about it. 
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Babylonian Talmudt Tractate Bava Metzia, 60a (cont..) 
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Babylonian Talmud, Tractate Bava Metzia, 60b 

Translation 

:1 "i'ICV 0 :ii MJrm M= n:,0~ ,~ i,c?n 
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MM r=:iw rM :p::ii UM .C'i1~=>-"'I MM N" "I~ C-rMM M M'J rr=iw 
?~itve i"M "MC • .Q"t= iw.=,.i nM riizt rtci ,c~~,P!\ rru:nl rwi ,~, 
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Mishnah: Rabbi Yehudah says that the shopkeeper shall not distribute parched 

grains or nuts to children because he habituates them (and through them, their 

parents) to come to his place, but the Sages permit it. And he shall not lower his 

market price, but the Sages say, "His memory shou1d be blessed." One should not sift 

pounded beans according to Abba Shaul, but the Sages perm.it it. But they both agree 
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that one should not sift only the mouth of the storage bin because that is only to 

deceive the eye. One should not paint either a man, or an animal, or a utensil. 

Talmud: What is the reasoning of the Rabbis? One merchant can always say 

to another, "I am distributing nuts, you distribute plums." 

"And he shall not lower his market price, but the Sages say, CCHis memory 

should be blessed, etc." What is the reasoning of the Rabbis? Because his change is 

to ease (prices). "One should not sift pounded beans according to Abba Shaul, but 

the Sages permit it etc:• Who were the Sages? Rabbi Akha, about whom it was 
'·. 

taught, "Rabbi Akha permits with respect to visible things." 

''One should not paint either a man etc., or a utensil." The Rabbis taught, "He 

shall neither stiffen the animal, nor swell up the intestines, nor soak the meat in 

water." (What is meant by 'stiffening'? Here) they translated it as (feeding the 

animal) 'bran broth'. Z'eirei said in the name of Rav Kahanah, "to comb up (the 

animal's hair)." ShmueJ permitted decorating the ends offiinges on a cloak. Rav 

Yehudah permitted scouring fine cloth. Rabbah permitted beating rough cloth. Rava 

permitted painting arrows. Rav Pappa bar Shmuel permitted painting baskets. 

But didn't we learn, "One should not paint either a man, or an animal, or a 

utensil?" There is no contradiction. The one (permission) applies to new ones; the 

other (prohibition) applies to old ones. 

Page'70of93 

i 
I 



Outline 

Proposition #1 

Contradictory Halakhic Ruling 

Proposition #2 

Contradicto,y Halakhic Ruling 

Proposition #3 

Contradictory HaJakhic Ruling 

Agreed Halakhic Ruling 

Proposition #4 

Talmud 

Rabbi Yehudah says that the shopkeeper shall 
not distribute parched grains or nuts to cbllhl 
because he habituates them (and through them. 
their parents) to come to his place, 

but the Sages permit it 

And be shall not lower his market price, 

but the Sases say, "His memory should be 
blessed." 

One should not sift pounded beans ac:cording to 
Abba Shaul. 

but the Sages permit it 

But they both agree that one should not sift only 
the mouth of the storage bin because that is oaly 
to deceive the eye. 

One should not paint either a man. or an anbnaJ. 
or a utensil. 

Question about merchant distributing nuts What is the reasoning of the Rabbis? 

Answer 
One merchant can always say to another, 'I am 
distributing nuts, you distribute plums.' 

Quotation 
"And he shall not lower his market price. but the 
Sages say, "His memory should be blessed, etc." 

Question 
What is the reasoning of the Rabbis? 

Answer 
Because his change is to ease (prices). 

Quotation 
"One should not sift pounded beans aCQOrding to 
Abba Shaul, but the Sages permit it etc." 

Question 
Who were the Sages? 

Answer 
Rabbi~ 
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Answer to Implied Question 

Quotation 

Extension of Quotation 

Question 

Answer 

Answer 

Exceptions to Quotation 

Question 

Answer 

Discussion of Sul)'ah 

about whom it was taupt, "Rabbi Akha permits 
mth respect to visible things. .. 

.. One should not paint either a man etc., or a 
uttnsil ... 

The Rabbis laught, .. Ho shall neither stiffen the 
animal, nor swell up the intestines, nor soak lhe 
meat in water." 

(What is meant by •stiffcniil.g'?) 

{Here) they translated it II (feed.iDI the animal) 
•bran broth'. 

Z'eirei said in lhoname ofRavKahanah, 'to 
comb up (tho animal's hair).• 

Shmuel pennitted deeorating lho ends ot fiiDges 
on a cloak. Rav Yehudah permitted scouring 
fine cloth. Rabbah permitted beatlaa rough 
cloth. Rava permitted painting arrows. Rav 
Pappa bar Shmuel pennitted painting baskets, 

But dido 't we learn, "One should not paint either 
a man, or an animal. or a utensilr 

There is no conlnld.ictlon. The one (permission) 
applies to new ones; the other (prolu'bition) 
applies to old ones. 

In th.is sugyah the Mishnah and Talmud need to be read together in parallel 

rather than in succession because the Mishnah consists of a series of propositions and 

haJakhic rulings while the Talmud provides the rationales behind the halakhic rulings. 

The first proposition states that one should not give small treats to children to build a 

brand loyalty for your store over other stores. The reasoning for the proposition is 

that children will be easily influenced by inexpensive treats to patronize your store 

and, probably, to bring their parents to that store over all other stores thereby creating 

an unfair competitive advantage. That is, if children ·are u~ed to patronizing your 
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store because of the treats then they or their parents won't make purchase decisions 

only on the merits of the products but also based on brand loyalty to the store. The 

halakhic ruling states that this is an acceptable business practice because other 

merchants have the same ability to hand out small.treats and build their own store 

loyalty. 

The second proposition is that one should not lower one's prices to attract 

business. The only rationale for this ruJing is an adherence to a theory of inherent 

value for products rather than a fair market value. . The halakhic ruling again 

overturns this proposition under the rationale that fair competition includes 

competition on price and lower prices benefit the general public. 

The third proposition is that merchants cannot sift pounded beans, providing 

an additional service for the customer. Again, the halalchic ruling sees nothing wrong 

with providing an additionaJ service to the customer, even if it costs the customer 

extra, as long as the customer recognizes that they are paying for the additional 

service. Where the sifting of pounded beans is forbidden, and where there is no 

disagreement, is in the case where the merchant sifts only the visible product, thereby 

fooling the customer into thinking the entire container has been sifted. This case is an 

understandable extension of the prohibition against deceptive advertising. 

The fourth proposition is expanded upon at length in the Talmud. The 

proposition states that one should not paint people, animaJs or items. To make them 

look artificially better than they are is a deceptive practice. The TaJmud then cites 

examples of this principle related to animals and animal products. For example, one 
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should not feed bran broth to animals because bran broth will swell up their intestines 

and make them look artificially heavier than they are. Nor should one fluff up (comb) 

an animal's hair to make it appear bigger than it is either. The exception to this rule 

is making new items appear their best, examples of which would incJude putting 

fringes on a cloak or painting baskets. There is no contradiction in allowing a new 

basket to be painted because that is simply a part of the final product and it is not 

done to deceive the buyer. However, if one were to paint an old basket to make it 

appear new, that would be a deceptive practice and it would be prohibited. 

Modern Application 

It is astonishing how similar the ancient and modem marketplaces are with 

respect to competitive business practices. The halakhic ruling for the ancient 

marketplace is that merchants may distribute small treats to children so they develop 

a brand or store loyalty. Today, fast food chains distribute 'happy meals' with a toy 

inside. McDonald's, Burger King, Wendy's - they ~11 have their own version of the 

'happy meal' to ensure that children will drag their parents into their stores. Several 

of my friends say that their kids don't even like the food and will only pick at it, but 

they become very excited about the 'free' toy included. And just as the rabbis 

predicted, having toys in a •happy meal' doesn't give any one chain an unfair 

competitive advantage because they can all give toys away. 

The rabbis also permit additional services to be provided even if the service 

costs the customer more money. The same is true today and in fact is quite 

widespread. Today one may purchase pre- cut, washed and mixed salad at a 
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premium, of course. One may buy chickens that are cleaned and cut into quaners. 

One may buy frozen prepared dinners. In all these cases, the buyer could buy the raw 

ingredients and process the food themselves for less money. But they knowingly 

spend more money on the prepared foods for the sake of the convenience these 

prepared foods offer. 

The difference between the modem and ancient marketplaces comes in the 

prohibition on deceptive appearances. Certainly, in today's market if a store sold a 

box of berries that were good on the visible top but moldy on the hidden bottom, then 

the store would take that produce back. The difference arises in the area of 

discJaimed, but nevertheless deceptive appearances. For example, boxes of cereal are 

sold by weight not volume and even state this fact on the box. Yet, the boxes in 

which dry cereal is sold are significantly bigger than required, fooling the consumer 

into thinking that they are receiving more than they actually are. Worse offenders are 

those companies that pack small products in large containers specifically to deceive 

the customer. On the back page of Consumer Reports Magazine is a section called 

"Selling It". a page which often documents these types of deceptions. For example, 

in the September 2002 issue, Consumer Reports Magazine documents how Andes 

Creme de Menthe Thins actually take up only 2/3 of the actual package, even though 

the consumer can only find this out after the package has been opened. One would 

think that the rabbis would prohibit this perfectly legal modem practice. 

Just as the rabbis were concerned with making sure that used or old products 

were not so1d as new, so too is the modern marketp1ace concerned that o1d products 
'' 

not be sold as new. Today we have protections to ensure that products advertised a.s 
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new are in fact new. Mattresses, for example, must have tags that state the date of 

manufacture. Cars must have odometers and there are severe penalties for tampering 

with the odometer. In today's marketplace there is no prohibition on repainting a car 

or detailing the car so that it 'Jooks ne".V'. This system works, however. and the 

rabbis would approve of it because the odometer attests to the car's actual age and the 

buyer would not be deceived. 

The one area with a glaring difference between the modem and ancient 

marketplace is in the area of pricing. The rabbis seem to permit any type of price 

competition while certain types of price competition are illegal and vigorously 

prosecuted in today's marketplace. Unfair, predatory price competition is so 

vigorousJy opposed today that it has its own name, trust busting. We have found in 

the modem marketplace that large competitors will lower prices below cost in an 

effort to drive smaller competitors into bankruptcy. 1ust as the rabbis predict, this is 

good for the consumer while it lasts. However, once the competition has been driven 

away, the monopolist raises prices above the level at which a truly fair market would 

clear, and the consumer is deeply hurt. The rabbis and the modem market both allow 

prices to fall as a natural pan of market competition. However, the modem 

marketplace also recognizes the possibility of predatory pricing, outlaws it, and 

vigorously pursues violators. The rabbis did not seem to be able to envision price 

wars leading to the formation of monopolies. 
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Chapter#3 
Ba-Zabav 

PhUosophlcal / Theoloalcal Analysis 

Tbrouah,out the analysis of Bava Metzia we have seen that the rabbis are 

extremely concerned about fairness in business dealings and in human relations. 

While such a concern is admirable and one could be satisfied merely with the concern 

for fabness alone, one can see an underlying theologically inspired philosophy 

motivating the rabbis to talce their strong stand in favor of fairness. Ultimately, the 

rabbis believe in radical equality between human beings. Radical, in its primary 

definition according to the Random House Dictionary of the English Language, is 

de.fined as "of or aoing to the mot of origin; fbndamenta1"1• For the rabbis the origin 

of humanity is described in the story of creation. Genesis 1:26-27 states in part: "And 

God said, 1Let us make man in our image after our likeness ... ' And God created man 

in His image, in the image of God He created him; male attd female He created -

them.•12 This teaches us that men and women were both created in God's imase and 

since all of humanity descends from Adam and Eve, those first two humans, all of 

humanity is created in God's image. Further, because all humanity is created in 

God's image, all humanity is radically equal. That is, all of humanity is equal at its 

origin. This is not, in fact, an unusual conclusion. Rather, it is a basic assumption in 

the founding of the United States as stated in the Declaration oflndependence: "We 

hold these truths to be self-eviden~ that all men are created equal ... " 

I Plexner, Stuan (Editor-in-Chief). 'DM~ Beroom Hoy; Dictignmy of the English wauaao- Seg,nd 
P,!PD Unabridged, New York: Random House, 1987. Page 1S92. . . 

The translation or all Biblical quotations cited comes :li'om ihe Jewish Publication SocJcty Hcbrew
Bngliah Tanach. 
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For the rabbis, however, equal creation and radicaJ equality have further 

implications that color their world-view and guide their halakhic rulings. In the first 

instance we see the rabbis are also influenced by the prophet Malachi, who declared, 

"Have we not all one Father? Did not one God create us? Why do we break faith 

with one another, profaning the covenant of our ancestors?" [Malachi 2: 10] This 

exhonation may be interpreted as a call to fairness in our dealings with one another. 

Because we all have one Creator, because we are all radically equal, we all should 

keep faith with one another and deal fairly with one another. The implication for 

material transactions is to mandate equal protection under the law and to conduct 

transactions at fair prices for both the buyer and the seller. 

. ' 

We also see the rabbis' theology that human beings are created in the image of 
' ' . 

God influencing the rules for human interactions. The rabbis, seeing that all human 

beings are created in God's image, forbid humiliatina a person in public and equate 

public shaming with murder. Their philosophy is that to shame a person in public is 

to degrade and diminish their reputation and image. That is, a publicly shamed 

person has had their humanity degraded and diminished. But since aIJ human beings 

are created in God's image, degrading and diminishing a person"s humanity also 

degrades and diminishes God's image, a result that cannot be allowed on theological 

if not humanitarian grounds. 

The rabbis also forbid deceiving another person for a similar reason. Surely, 

deception that leads to a monetary loss is forbidden under the previous philosophy of 

radical equality. By definition deceptive dealings break faith with the deceived and 

subvert the equality between buyer and selJer. But the rabbis go further in their 
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injunctions against deceptive business practices. They also forbid casual deceptions 

that may not have any monetary implications at all. The rabbis forbid these types of 

non-monetary deceptions because they violate the injunction against d_earading and 

diminishing another human being. To deceive another human beina diminishes them 

and degrades them in their own eyes. They begin to see themselves as gullible fools., 

as Jess astute than others, and this diminution of self diminishes the image of God. 

All this leads to even worse results. People who have been deceived begin to lose 

their faith in the essential goodness of humanity that is rooted in having been created 

in the image of God. Having lost their faith in tho essential goodness ofhumanity. it 

is only a small step to doubting the essential goodness of God who, after all, declared 

the creation of humanity to be 'very good'. Doubting God's essential goodness is, for 

the rabbis. a theologically untenable position and therefore the rabbis are moved to 

forbid any action that leads to this doubt. 

Ba-Zabav, Part I 

The first half or Ha .. 7.ahav deals primarily with fair business dealings and 

therefore hu u its main theological underpinnings in the philosophy of radical 

equality. The first sugyah discussed above explored two areas of fair business 

practices: full disclosure and the limits of fraud. Mandating fuU disclosure ia one 

method to ensure equality in the marketplace. If one party to a transaction has hidden 

market information then the other party is at a disadvantage. In the modem 

marketplace this type of hidden market information might be called insider 

infonnation and is considered illegal because it interferes with the fair and efficient 

workings of the marketplace. That is, if some parties consistently trade on insider 
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information tho other panies will assume themselves to be at a disadvantage and 

perhaps refuse to participate possibly leading to a market breakdown. However, the 

modern marketplace does not mandate that every buyer and seller be ~qually 

informed as long as both parties have reasonable access to the information. That is. if 

one pany to a transaction chooses not to investigate the transaction fully, but all the 

information is readily available, then the transaction is still valid. In contrast, the 

rabbis mandated stricter disclosure for the ancient marketplace because they were 

concerned with more than merely the fair and efficient workings of the marketplace. 

Recognizing that insider information that puts one party at a disadvantage aJso 

diminishes that part}\ the rabbis rule that full disclosure is a prerequisite to 

maintaining good faith in transactions. For the rabbis, maintaining good faith in 

transactions isn't a matter of maintaining an efficient marketplace, but maintaining 

respect between human beings .because all human beings are radically equal having 

been created in God's image. 

Similarly, the rabbis debated the limits of monetary taud based on radical 

equality. Shmuel insists on maintaining the same levels defining monetary fraud 

from the perspective of either the buyer or the seller. One might think that sellers are 

at an inherent advantage being experts in their particular market and therefore should 

be subjea: to stricter standards. However, Shmuel recognizes that all human beings 

are equal and therefore sellers too must be protected equally under the Jaw. 

The second sugyah discussed above addresses two other aspects of equality 

before the law. The first aspect is a debate over the penalties one suffers fbr breaking 

the Jaws prohibiting monetary fraud. As in our modem judicial system, when one 
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breaks the law one also forfeits a certain amount of equality before the law through 

penalties. The debate between the rabbis is the extent to which one forfeits equality 

before the Jaw. Both sides in the debate agree that one who has defrauded deserves a 

penalty but disagree on who decides what the penalty will be. One side of the debate 

argues for the defrauded to choose the penalty within certain guidelines. The other 

side, the side according to which the halakhah was decided, takes the choice of 

penalty out of the hands of the defrauded and sets standard penalties according to the 

level of the fraud. The difference between the two sides is whether justice includes 

revenge or is simply·a remedy for the wrong committed. By giving the defrauded the 

power to choose the penalty as the first side argues, the defrauded is given the power 

to choose revenge through a heavier penalty than is warranted. Further, because 

vengeance is personal and variable, two people who commit fraud of equal degree 

may be punished differently,- one more heavily than the other. Therefore, the rabbis 

in the second half of the sugyah rule against including an element of vengeance in 

Jegal remedies and role for equal treatment for equivalent offenses. 

The second aspect in the debate between the rabbis is the extent to which 

equality leads to identical outcomes. The first half of the sugyah argues that the 

philosophical adherence to strict equality dictates that alI transactions occur at a 

single prevailing fair market value. The second half of the sugyah argues that 

variations ofup to one~sixth of the fair market value are acceptable and a normal part 

of the functioning marketplace. Thus, two different people with different skills and 

temperaments should be treated equally and have equal opportunities, but they may 

not achieve equal results. For example, suppose one person likes to get the cheapest 
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price possible no matter what, while another person is willing to pay more for the 

identical item in order to have the psychological satisfaction of shopping in a fancy 

store. The first half of the sugyah would argue that the second person who paid more 

waa defrauded, while the second half would arsue that they both were treated equally 

but made their individual choices for personal reasons. Both sides in the debate argue 

that aJI human beings are equal in terms of rights and responsibilities, but the 

halakhah recognizes that all human beings a.re not identical and therefore variations in 

the marketplace are, up to a point, natural and legitimate. The halakhah recognizes 

that human individuality is also rooted in the idea that humanity is created in God's 

image, for God is sinsular and unique. 

The third sugyah discussed above presents an apparent divergence :&om the 

rabbis' philosophical adherence to radical equality. In this sugyah we see that there 

are significantly different discovery periods for buyers and sellers. Sellers enjoy an 

unlimited discovery period while buyers have a strictly limited discovery period. 

This ruling appears to set up an inequality between buyers and sellers, but in reality 

attempts to rebalance a pre-existent inequality between buyers and sellers. Buyers, 

having possession of the goods, have an easy time detennining the fair market value. 

SeJlers, having given up possession ofan item, need more time to be able to discover 

a fraudulent transaQtion. Therefore, in order to balance the opportunity for discovery, 

sellers are given more time in order to maintain equality. 

In contrast. the fourth sugyah is a deliberate deviation from the philosophy of · 

radical equality. In this particular case, householders are given permission to commit 

monetary fraud when they sell personal items or items with sentimental value 
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attached to them. The reasoning behind this permission is a theory of necessity. 

Without additional compensation, householders might not be willina to seJI items of 

personal value, and the market in which householders sell personal items could 

collapse. Yet this appears to completely negate the rabbis' driving philosophy of 

radical equality by aiving househoJders undue consideration. Perhaps the rabbis give 

their permission in this case because the very fact that a householder is selling 

personal items constitutes disclosure that the pricing may be· higher than the 

prevailing fair market value. Anyone who wants to buy personal items ftom a 

householder should know u a matter of course that the goods are overpriced and take 

that into consideration when deciding whether to buy them. Perhaps the buyer 

attaches some value greater than fair market value to the items the householder has to 

sell, just as the householder attaches an additional sentimentaJ value to the items. The 

rabbis do not give any other_ hint for their reasoning, and if a householder selling 

personal items does not constitute in and of itself full disclosure, then it is puzzling 

why the rabbis would abandon their theologically based sense of radical equality in 

this particular case. 

The fifth sugyah is decided on a completely different basis from the previous 

sugyot that we have seen. The question debated in this complex sugyah is not a 

matter of equality or deceptive practices but rather is based on entirely different 

philosophical reasonina. In this case, the question arises whether a contract can 

contravene established law and remain legally binding. That is, if a contract has 

clauses that are ruled illegal is the contract still valid or is it voided in its entirety. 

First, the rabbis establish an order of precedence f~r legal rulings and declare that 
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laws based in Torah, having been given by God, tako precedence over laws created by 

human beings, the rabbis themselves. Theologically, God comes first and humans 

may not directly overturn God's law. Therefore, any clauses that seek to overturn 

God"s law are void. Second, the rabbis rule that once the illegal clauses are removed, 

the contract remains valid even though a person is waiving his rights. 

This second ruling is important philosophically speaking. It sives people 

permission to engage in binding transactions that might be considered :fraudulent at 

some later date on condition that 1) disclosure takes place; and 2) both parties waive 

their rights with full knowledge. That is, human autonomy can in the circumstances 

offbll disclosure overrule the philosophy of radical equality. There is an implied 

hierarchy among the philosophical positions at play in this sugyah. First, God's law 

takes precedence over human law. Second, human autonomy, which allocates god

like will to an individual, allows people to waive their rights as long as there is full 

disclosure. Third, human beings are radically equal and fair dealings between people 

are therefore mandated. 

The sixth sugyah is similar to the third sugyah in that it too appears to treat 

two classes differently and unfairly. That is, there are different discovery periods for 

those who dwell in a city versus those who dwell in a village. Just as in the third 

sugyah, however, we see that the different discovery periods are in fact an attempt to 

address the lack of readily available expertise in villages and maintain fairness in the 

system. Therefore, this sugyah too is based on radical equality. 
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Ba-Zahav, Part D 

The second halfofHa-Zahav deals primarily with verbal oppression and 

deceptive practices. Therefore it has as its main philosophical substra.cture the notion 

that one may not diminish another human being either in pubJic or in their own eyes. 

In the first sugyah we see six definins: examples of what verbal oppression is. In the 

first four of those exampleSt we see a prohibition against shaming other human beings 

through various direct and implicit statements. These are all forbidden because they 

publicly diminish the victim's humanity and thereby diminish the honor of God as 

well. The fifth and sixth examples show types of verbal deceptions that are also 

prohibited because they diminish the victim's self-image and lead them into doubting 

themselves, humanity and God's goodness. 

All si,c examples show what is perhaps the major point of the SU&Yah, the 

relative severity of verbal oppression as compared to monetary fraud. Verbal 

oppression is shown to be worse than monetary fraud because monetary fraud can be 

compensated while the effects of verbal oppression cannot. Acts of verbal oppression 

permanently affect the victim. It is possible to apologize and even pay penalties to 

assuage the person who was wronged. However, words cannot be unsaid and if 

verbal oppression leads to doubting one's worth as a child of God, then it is a serious 

infraction indeed. 

The second sugyah deals with deceptive business practices that are very 

similar in nature to monetary fraud. Just as _in monetary fraud, the mixing of fruit is 

forbidden because it violates full disclosure and the buyer is not fully aware of the 
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terms of the transaction. One who buys mixed fruit will most likely not be personally 

diminished as we saw in the previous cases of verbal oppression, but they 

nevertheless do not receive what they are expecting and potentially suffer a loss as a 

result. Throughout this sugyah we see the rabbis are concerned that buyers receive 

what they expect to receive. Mixing is either prohibited, as in the case of fruit, or 

permitted, as in the case of wine, based on whether the buyers will know in advance 

what they are receiving. Thus, we see that the majority of the second sugyah uses the 

same philosophical underpinning as Part I. fair business dealings based on radical 

equality. One area of the second sugyah that docs not use the same theological basis 

is the prohibition against selling adulterated wine to a merchant. The reasoning here 

is the same as that for verbal oppression. Deceptive practices make the victims feel 

diminished in their own eyes, leading them to doubt themselves, humanity and 

ultimately God. Therefore, .one may not sell adulterated wine to a merchant because 

wandering merchants are assumed to deceive their customers. 
' ; j ! J. I ~ ' \ ; '~ ' ' 

The third sugyah in this section deals with various practices whose legitimacy 

is debated. For the most part, Rabbi Yehuda araues for strict regulations based on the 

theological grounds that one does not diminish another human being. For example, 

he argues that giving smaJ1 gifts to children deprives them of a certain degree of 

autonomy. They become accustomed to shopping at a panicular store and are 

manipulated into dragging their parents with them, without regard to whether the 

store provides the best goods or services. The Sages, however, overrule Rabbi 

Yehuda several times because they do not see the practices as deceptive or as 

conveying an unfair advantage to one particular ~rchant. Rather, all merchants 
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could engage in the same behavior, compete equally in the marketplace, and provide 

additional benefit to the customers. Yet the Sages are not completely happy in 

circumstances that stay just on the legitimate side of deceptive practice. In the cases 

where children are manipulated or pounded beans are sifted, the Sages recognize that 

these practices can easily tip over the line into deceptive practice and only tolerate the 

practices, pennitting them to occur. But in the case where there is no manipulation, 

where a merchant lowers his prices, the Sages praise that merchant. Rabbi Yehuda, 

on the other hand, does not consider how customers benefit in potential price wars, 

but rather only sees the unhappiness a price war could bring to the merchants. 

Where the Sages, Rabbi Yehuda, and Abba Shaul agree is in the case where 

truly deceptive practices take place, for example sifting only the top of a container of 

pounded beans or artificially making; an animal look better. In cases of deceptive 

practices, once again we see the rationale that one may not deceive the eye, making 

the customer feeJ diminished ifhe is fooled. The exception to the rule is in the case 

of a new product. In that case, actions that appear to deceive the eye are actually only 

cosmetic changes made on new products in order to enhance them. It is understood 

that people will pay more for a beautiful object because God has created us with an 

aesthetic sense. When similar cosmetic changes are made on old objects, they are 

made to deceive the customer. Again, radical equality is undermined since the 

customer may not realize that cosmetic changes disguise old or damaged goods. 

Having been fooled by this deceptive practice, the customer is diminished in his own 

eyes. Either way, the notion that people hav.e been created in God's image is 
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damaged. It is this damage to either ndical equality or to a person's sense of self

wonh that guides most of the discussions in Perek Ha-Zahav. 
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Conclusion 
Perek Ha-Zah■v 

BavaMeCzia 

The modified four-part analysis that 1 used above consists of the following steps. 

First, 1· translated the Talmudic material in order to better understand the nuances in the 

text. Second, I outlined the material in order to follow better the logic and argumentation 

of the rabbis. Third, I analyzed the texts to examine the underlying issues the rabbis were 

debating. Fourth, I compared the issues as raised by the rabbis to conditions in the 

modem marketplace. Finally, in Chapter Three, I explored the philosophical / theological 

reasons motivating the rabbis in their debates. Having completed this analysis I believe 

we may see clearly the similarities and differences between the ancient marketplace and 

the modem marketplace. 

The similarities appear to be far fewer than the differences and also appear to be 

of lesser consequence than the differences. In both marketplaces fair market values are 

recognized to consist of ranges rather than sin&le prices. Both marketplaces recognize 

the emotional content of sales. In the ancient marketplace, householders were allowed to 

sell their personal items at what could be considered inflated prices. If the emotional 

attachment to these articles had not been figured as part of the price, then householders 

would not have been willing to sell at all thereby closing off that market. In the modern 

marketplace, brand names and other intanaibtes become reasons for extracting hiaher 

prices for what is otherwise the same product. as we saw in the cues of gasoline and 

oatmeal. In both markets illegal contracts are nc,rt enforceable. Finally, the rabbis treat 

verbal oppression in ways that are similar to the way~~ mQdem world deals with verbal 
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oppression. Today we debate over whether reminding people of a criminal's past crimes 

is legal or illegal. Similarly, we debate over whether additional punishment is warranted 

for hate crimes or ifit is actually possible to judge another person's intentions. We 

recognize emotional injuries by payment of pain and suffering damages just as the rabbis 

recognized that embaITassing someone in public caused hurt that cannot be taken back. 

These similarities are important, but they are far outnumbered by the differences between 

the two marketplace systems. 

The first major difference between the two markets is that a sale in the ancient 

world is only completed upon the delivery of the goods sold, not upon the ex:change of 

money. Directly opposite in the modem world, a sale is completed upon the exchange of 

consideration, i.e., payment. The rabbis made this arrangement because they wanted to 

ensure that both parties to a transaction saw the aoods being presented for sale. 

Therefore, they ruled u they did. 

In the pursuit of efficient markets today. we don't require the exchange of goods. 

but rather we provide quality grade;.S to help those in the market know what they are 

buying and selling. In fact, the commodities futures markets never actually physically 

deliver goods, but sell commodities constantly, even before they have been harvested or 

produced. 

The second major difference concerns return policies. In the ancient world, the 

ability to return goods was based on fairness and the radical equality between buyer and 

seller. Today, return policies are generated to ease a buyer's concern and improve sales. 

A return policy could easily be "all sales final," but most often this is not the case in 
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order to ensure the efficiency of the market and to increase sales volume. Regarding the 

issue ofretum policies in Jewish practice, the ancient Jewish world provided limited 

discovery periods and tried to give both sellers and buyers equality before the law 

through fairly adjusted discovery periods. In the modem period, buyers are given 

discovery periods equal to the return period for the sake of efficiency and increased sales, 

while sellers are given no consideration at all. 

While we have seen that iUegaJ contracts are unenforceable in both the ancient 

and modem marketplace, there is a significant difference between the two when it comes 

to waiving one's rights. The rabbis argue that one may knowingly waive one's right, and 

then the waiver would be valid. However, a conscious waiver is a must for a flawed 

contract to survive. Today, we often waive our rights without knowing that we are doing 

so because of the fine print appended to so many contracts, especially brokerage and 

credit card agreements. Though we may not realize it, we are waiving our rights and the 

terms are nevertheless legally enforceable. 

In the ancient world, mixing produce, what we would consider an analogy to truth 

in advertising, was forbidden as a matter of fairness based in the principle of radical 

equality. Today. we also require truth in advertising, but for the purpose of maintaining 

free and efficient markets. Therefore, we see that the rabbis may tolerate behavior that is 

manipulative but not quite iJlegal, but they are not happy with it. In contemporary 

Western and especially American markets, manipulation is the staple in trade of 

advertising today. 
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Finally, in the ancient world, the rabbis strictly forbade fooling someone or 

beJittJing them and making them feel foolish. Today, such behavior is put on television 

as entertainment and we seem to take pleasure in other people's pain. Indeed, the 

presentation of literal pain or the prospect thereof has entered into advertising as a means 

of catching the viewer's attention and maintaining interest in the advertisement. 

Having examined the similarities and differences between the philosophy / 

theoJogy of the rabbis as expressed throughout Perek Ha-Zahav compared to the modern 

period, we see a stark difference between the ancient and modem world. In some cases, 

the modem consumer is far better off because of significantly more liberal policies. This 

true, for example, in the customer's right t<:> returns and discovery. Yet, the_ancient world 

appears to be far more interested in creating a more just society than we are today. The 

rabbis understood God's involvement in human transactions and humanity's creation in 

the image of God as the philosophical and theological foundations for legislating the 

rules of the marketplace. Because human beings are radicaUy equal and created in the 

image of God, the rabbis ruled that we are bound to create a just marketplace. 

Comparatively, the modem world has set up free and efficient marketplaces as their god 

and the rules of the marketplace are set up to maintain efficiency even at the occasional 

expense of fairness. Fortunately for us, fair markets happen to be efficient markets, but it 

seems that for the modern world, that is only a happy consequence of our constant drive 

towards efficiency. Therefore, we see that the consumer happens to be better off because 

of many aspects within the modem marketplace, but the ancient marketplace was far 

more concerned with creating a fair and just soci~ty, of which the marketplace was a part. 
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